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467.  The  Trial  of  John  Graham,  Alexander  Crawfoorp,  and 
v. ..William   Hogg,    for    drinking    the  Pretender's   Health: 
1  C  EORGE  L  a.  D.  1715.     [Now  first  printed  from  the  Re- 
cords of  Justiciary  at  Edinburgh.] 


C  2U  JmrricfARiA,  S.  D.  N.  Hegif,  t^ta  ia 
Fnetorio  fiurgi  de  Ediubargb,  trigesimo 
pruBo  die  mensis  Januarij  miiieflimo  sep- 
tiDgentesinio  decimo  qainto,  Per  Hono- 
nbiles  viros,  Adam  Cockbnrne  of  Ormis- 
tiNiD  Jiwticiarium  Clericam,  Dominos 
Gilbertum  £liot  de  Minto,  Jaoobom  Mac- 
kenzie de  Royatoan  et  Gulielinura  Calder- 

'  wood  de  PoltooD,  Magistros  Jacobum 
Hamtlton  de  Pancaitland  et  l>a?idem 
Erakine  de  Dun,  ComifiiattODarioa  Josti- 
darij  diet  S.  D.  N.  Regis. 

Curia  legittime  afErmata. 

Intran*  John  Graham,  younger,  of  Nevr-^ 
torn  ;  Alexander  Crawfoord,  younger,  of  Bf an- 
DoalAiln;    and  Mr.  William  Hogg^  designed 
burgee  of  Edinburgh,  professor  of  philosophy. 

Indicted  and  accused  at  the  inatance  of  sir 
Dftvi4  Dairy  mpie  of  Hailea,  barouet,  bis  ma- 
jesty's advocate  for  bis  majesty's  interest,  for 
driakiBf^  the  Pretender's  health,  in  manner 
senliooed  in  the  criminal  letters  raised  against 
Ifaem  tliereanent«  Maketnff  mention,  that 
where,  by  the  laws  of  Scotland  made  before  the 
Uoion,  particularly,  the  4th  act  of  the  first 
•ctsioo  of  her  late  majeatie  queen  Anne  of 
Uesaed  uaenory,  her  first  parliament,  intituled, 
Act  against  Lming  Makers  and  Slanderers, 
and  tSSd  acts  therein  recited.  And  by  the  laws 
•f  aU  weU  go? eroed  nations,  leasing  makeing, 
and  ihe  uttering  of  slandrous  speeches,  tending 
to  cxdte  sedition,  and  alienat  the  affection  of 
the  peofile  from  his  majesty's  person  aud  go- 
fcromeat,  or  to  sett  up  and  encourage  the  false 
and  aeandalous  pretensieasof  anjr  person  to  the 
prcjodiee  <^  his  majesty,  bis  estate,  and  his 
just  and  lawfoll  title  to  the  crown  of  these 
realms,  stirring  up  thereby  his  subjects  to  mis- 
Mkings,  seditioo,  unqtuetness,  and  to  cast  off 
Ihsir  doe  ob^ieaoe  tQ  his  maje^^e,  to  tb^r  evi- 


dent  peril,  tinsell  and  destruction,  are  crimes  of 
a  hign  nature  and  sererely  punishable.  And 
more  especially,  whereas  by  an  act  of  the  par* 
liament  of  G^at  Britain,  made  in  tlie  sixth  year 
of  the  reign  of  her  said  late  majestie  queen 
Anne,  intituled,  An  Act  for  the  Security  of  her 
majesty's  person  and  goremment,  and  of  the 
Succession  to  the  crown  of  Britain  in  the  Pro- 
testant  line;  It  is  amongst  other  things  en- 
acted, That  if  any  person  or  persons  shall  mali- 
ciously and  directly,  by  preaching,  teaching,  or 
advysed  speaking,  declare  nMintain  and  affirm, 
that  the  pretended  prince  of  Wales,  who  now 
stiles  himself  king  of  Great  Britain  or  king 
of  Enghind  by  the  name  of  James  the 
third,  or  king  of  Scotland  by  the  name 
of  James  the  eight,  has  any  right  or  title 
to  the  crown  of  these  realms,  every  such 
person  or  persons  shall  incurr  the  danger  and 
penalty  of  Premunire  made  in  England,  in  the 
16th  year  of  the  reigne  of  Richard  the  second. 
Yet  nevertheless  it  was  of  verity,  that  the  saids 
John  Grahame,  Alexander  Crawford  and  Mr. 
William  Hogg,  and  each  of  them  were  guilty 
actors  art  and  part  of  the  foresaid  crimes,  in  so 
far  as,  upoo  the  15th  or  16th  daysof  themoneth 
of  December  last  1714  years,  a  stoup  with  ale 
in  it,  or  some  other  liquor,  being  brought  to 
the  street  of  Edinburgh,  near  to  the  Tron 
church  and  to  the  main  guard,  by  a  woman  to 
them,  and  a  cup  filled  up  and  delivered  to  the 
said  John  Grahame,  he  proposed  the  king's 
health,  and  one  having  asked  what  king  P  the 
said  Alexander  Crnwfnrd  cried  out,  King  James 
the  eight;  whereupon  the  said  John  Grahame 
drank  to  the  health  of  king  James  the  eight, 
and  the  cop  being  filled  up  again  twice  to  the 
said  Alexander  Crawfurd  and  Mr.  William 
Hogg,  each  of  them  did  iikewise  drink  and 
spoke  these  words,  To, the  health  of  king  James 
tne  dght,  and  not  contented  withnheir  thus 
direct  open  affirming  of  the  pretended  and 
B 
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usurped  title  by  the  words  foresaid  uttered  by 
them,  each  of  them  the  saids  John  Graham, 
Alexander  Crawford  and  Mr.  William  Ho^tr« 
did  drink  to  the  happy  restoration  of  the  said 
Pretender,  under  the  name  of  kine  Ji^mes  the 
eif^ht ;  which  words,  To  the  hewth  of  king 
James  tlie  eight,  and  to  the  happy  resturation 
of  kin£(  James  the  eight,  or  words  to  that  effect, 
they  and  each  of  them  did  pronounce  allood, 
and  huzzaM  at  each  health,  dancing  at  the  same 
time,  and  baring  hautboys  playmg  to  them 
in  demonstration  of  their  joy  and  affection  to 
what  they  were  doing,  in  open  defiance  and 
contempt  of  the  laws  generally  and  particu- 
larly abore  mentioned,  and  they  were  seized  in 
the  very  act,  or  incontinent  thereafter  being 
pursued  by  the  city  guards,  and  the  stoun  and 
cup  found  in  the  place  to  which  they  had  fled, 
and  where  they  were  taken,  and  the  saids  John 
Graham,  Alexander  Crawford,  and  Mr.  William 
Hogg  were  immediately  thereafter  brought 
prisoners  into  the  guard.  By  all  which,  they 
and  each  of  them,  were  guilty  actors  art  and 
part  of  the  breach  of  the  said  Taws,  which,  or 
any  part '  thereof,  being  found  proven  by  the 
Taraietuf  an  aasise,  bSfiire  the  k>rdi  jostice 
jfeneral,  justice  clerk  and  oommissiooers  of 
justiciary,  they  and.  each  of  them  ought  to  be 

{»unisbed  with  the  pains  of  law.  And  partiea- 
srly,  they  and  each  of  tbem  ought  to  be  putt 
out  of  his  m^jesly's  protection,  and  each  of 
their  laodf»  teneneDts,  goods,  chattdla  or  more- 
aUes  Ibrfttulted  to  his  m^jettie,  and  otberwiae 
puniahed  conform  Id  the  said  statute  of  Free- 
muDire  made  io'^Bngland  in  the  sixteenth  year 
•f  the  reiffne  of  Ridianl  the  second,  to  the  ex- 
ample ana  terror  of  others,  to  oomnutt  the  like 
MtiuM  oomiiuF. 

\ 

Akxander  Cramfurd^s  Confusion. 

The  abore  named  Alexander  Crawfurd,  one 
of  the  pauneb  judicially,  in  presence  of  the 
lords  and  anysers,  acknowledges  and  confesses 
the  Kbell,  in  so  iar  as  relates  to  bim,  and 
hnmoly  throws  himself  in  the  king's  mercy. 

1^  ^  Subicribitur^  Alex.  Crawturo. 

An.  CocKBUBNi,  I.  p.  D. 


P.  Mtn.'-'^kt Dmvid Dmirymple fii 
baronet,  his  majesty^  ad? ocate  for  his  higbi 
interests  sir  JoMCt  Siewmrt^  his  m^eaty's  so- 
licitor. 

Fr*ors  in  D^a^.— Mr.  Jama  Graham  and 
llr.  John  FaUoncr,  adrocates. 

The  Lybel  being  rend  and  fully  dehattt  wm 
voce,  hi  presence  of  the  aald  lonis,  pannells, 
and  assysera,  the  lerda  justioe  cMc  and  com- 
■fiiasioners  of  justioiary,  erdan  both  parlica  to 

g'f  e  in  their  informatNioa^  the  punosr  to  give 
his,  betwixt  and  Wednesdayls  night  next, 
and  the  pannella  to  give  in  tbein,  betwixt  and 
Friday's  night  thereafter  in  order  to  be  te- 
corded ;  and  ooathmed  the  dyet  of  the  said 
cause  till  Monday  next  at  nyne  o'clock,  and 
ordained  aasysais  and  witnesaes  to  attend  then, 
each  nndar  ne  pam  of  om  hundred  meiks. 


Information  for  his  MqjestyU  Advocate  far  hie 
highness  interest, 

AOAmST'  • 

John  GroAasie,  younger,  of  Newton,  and  Mr# 

WiUiam  Hogg, 

The  KingU  Advocate  has  raised  a  Lybel  be- 
fbre  the  Iwds  of  justiciary  against  the  said 
John  Grabame  and  William  Hogg,  founded 
upon  the  fourth  act  first  session  of  her  late  ma* 
jestie  queen  Anne's  parliament  in  Scotland,  in- 
tituled. Act  against  Leasing  Makers  and  81an* 
derers,  and  the  acts  therein  recited,  more  espe* 
cially  reciting  the  words  of  the  134  act,  parfia- 
ment  8tb  James  6th,  and  also  founded  upoa- 
the  late  statute  made  in  the  parliament  of  Great 
Britain,  in  the  Gth  year  of  hersaid  late  majesty, 
intituled.  Act  for  the  Security  of  her  msje8ty|e 
person  and  government,  &c.  Wherein  it  ia 
amongst  other  things  provided,  T)^  if  any 
person  or  persons  shall  maliciously  and  directly, 
ny  preaching,  teachnig,  or  advysed  speaking, 
declair,  maintain,  and  affirm,  that  the  pretended 
prince  of  Wales,  who  now  styles  himself  king 
of  Great  Britain,  or  king  of  Enffbuid  by  the 
name  of  James  the  3rd,  or  king  of  Scotland  by^ 
the  name  of  James  the  8th,  has  any  fight  io 
the  crown  of  these  realms,  every  such  person 
shall  incurr  the  penalty  of  Prsemunire,  conform^ 
to  the  act  made  ia  England  in  the  16th  of 
Richard  the  Sd. 

The  Lybel  subsumes,  that  the  defenders  are 
guilty  ot  the  saids  crimes,  having  upon  the 
15th,  or  16th  of  December  last,  drink  to  the 
Pretender's  healtli,  under  the  name  of  kiujg 
James  the  8tb,  and  also  drunk  to  his  happie 
restoration  ;  and  tlie  libel  mentions,  that  the 
worda  were  pronounced  loud  with  huzzas, 
having  hautboys  phiying,  and  the  defenders 
showing  otlier  marks  of  joy,  in  open  contempt 
and  defyance  of  the  laws  generally  and  par* . 
tieuhurly  above  mentioned.  And  that  the  de- 
fenders being  surprised  in  the  act  by  the  city 
guards,  fled,  but  being  incontinent  pursued  they 
were  made  prisoners.  And  concludes,  by  all 
which,  they  and  each  of  them  are  guilty  actors 
art  and  part  of  the  breach  of  the  said  hiws,  and 
ought  to  be  pnnished  with  the  pains  of  law. 
And  particularly  with  the  pains  of  Pmnunire, 
▼is.  To  be  putt  out  of  the  king's  proteetwn,  and 
each  of  their  lands,  tenemento,  goods,  chattels 
or  moveablea,  ibrfaulted  to  his  majestic. 

The  detader  premised  to  hisdebate,  that  the 
Ihots  lybdled  being  denyed,  he  thought  him- 
self bound  nevcrthdess  to  declare,  that  if  they 
could  be  proved,  they  amounted  to  a  very  high 
impmdenoe,  and  mdiscretion  very  blane- 
woithy,  bat  that  every  act  of  impnidcBce  did 
not  amount  to  a  crime  punishable  by  law. 

And  therefore,  the  first  defence  was  thai  the 
defender  John  Grahame  was  in  drink  to  that 
degree,  aa  not  to  know  or  lemomber  what  he 
did.  I 

it  waa  aaawcred  for  the  pursuer  m  tbo  first 
plaoe,tliat  by  the  eommen  epinioo  of  Uwiers, 
the  gnQt  of  criminal  facta  ia  isoreaaed  by  |be 
of  the  pecaoBs  agaiMt  whosi  they  sie 
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Mmmitted,  and  other  ctrcomstsnces.  Therefore 
the  same  fact,  which  done  against  a  peraon  of 
law  oondiiion,  would  import  bat  a  small  cod- 
ta&pt  or  improdeneeDot  panisbable ;  yH  being 
done  af^nst  a  magistrate  or  person  in  dignity, 
woold  be  criminal  and  punishable.  The  same 
act  which  at  one  time  might  be  innocent  and 
uoffemiTe,  as  the  drinking  of  a  health,  jtt  at 
another  time  may  be  criminal  and  punisnable, 
when  it  is  the  netted  badge  and  symbole  of 
people  that  are  disaffected.  The  same  fads 
whieh  wooM  inferr  but  a  light  digni^  in  the 
«aiise  of  a  private  person,  when  they  come  to 
be  applyed  to  the  state  and  dignity  of  a  king, 
if  they  be  imprudent  and  blameworthy,  are 
criminal.  Hot  more  particularly,  as  to  the  de- 
faice,  it  is  answered.  First,  That  drnnkenness 
is  not  properly  a  defence  exclusireof  the  lybel, 
the  only  ^ect  it  can  have  is  to  make  an  allevia- 
tisB  of  the  sentence  or  punishment;  drunken* 
■asB^ocs  Dot^deny  the  crimes,  but  only  excuses 
or  seeks  to  lessen  the  guilt :  FIbr,  if  the  fact 
of  dnrokenness  did  afford  an  exemption  to  eleid 
the  lyhdy  it  would  invite  men  to  commit  crimes, 
for  it  were  easy  for  a  man  that  is  embittered 
with  any  rooted  malice  to  get  himself  drunk, 
and  in  that  atate  to  perpetrate  the  greater 
wickedness. 

Sdly,  Drnnkenness  is  not  relevant  even  to 
obtain  aa  alleviation  of  the  sentence,  for  drink- 
ing to  excess  is  not  only  an  imoraltty,  but 
drankenncss  is  a  crime,  and  he  that  is  drunk 
*  veraatur  in  re  illicit^,'  which  certainly  can 
never  aflbord  him  a  legal  exemption,  either 
the  lybel,  nor  for  alleviating  the  punish- 


Sdly,  The  drnnkenness  has  by  the  enstome 
of  almost  all  nations,  been  admitted  as  an  alle- 
viatioD  in  cases  capitall,  that  can  take  no  place 
here,  for  none  of  the  acts  ly  belled  on  inflict  the 
pain  Qf  death.    Bot, 

4thly,  Drmikenness  is  not  relevantly  pro- 
psned  even  for  alleviation,  because  it  is  then 
sniy  relevant,  w^en  it  is  alledged  to  have  been 
In  that  degree,  as  to  deprive  the  defender  of  his 
judgenaeot  and  senses.  But  the  lybel  mentions 
Acts  that  exclude  the  possibility  of  that  de* 
The  defender  came  with  haut* 


vn 


boys  to  the  place,  and  drink  being  brought  to 
him,  the  said  John  Orahame  called  out  The 


health,  Crawford  another  of tbe  company, 
eryed  out  What  king,  King  James  the*  8ih  ? 
npon  which  the  said  Grahame  and  Hogg,  as 
well  aa  Crawfhrd,  drunk  to  the  heahfa  of  king 
James  the  8th,  and  after  that  proceeded  to 
drink  to  hia  happy  reaturation.  And  when  the 
goaids  came  no,  be  had  his  senses  fresh  enongh 
tnnin,  and  endesvour  to  make  his  escape.  If 
these  ftets  or  the  substance  of  them  be  praven, 
na  they  are  lybeHed,  it  were  in  vain,  or  indeed 
In  ky  a  snare  for  pojnry,  to  allow  the  defender 
to  prove  that  he  was  diead  or  stupid  drunk. 
And  therefore  the  first  ddenoe  ought  to  be  re- 
ddled. 

And  wberens  the  defender  excuses  his  not 
maSemng  thn  crime,  laying  theUame  upon 
til  being  drank,  and  having  foigotn  $  tbe  pur- 


suer  cannot  but  obaerve,  that  this  excuse  is  but 
an  aggravation  or  mark  of  obstinacy,  for  the 
defender  had  never  time  to  forget,  he  was  taken 
*■  in  flagranti  deiioto,'  and  keept  priaober  till 
next  day  that  he  was  examined  upon  the  facta 
in  his  presence,  after  which  he  was  committed 
and  remained  prisoner  till  he  was  indicted. 
Where  tbea  was  there  time  for  him  to  forgett  f 
He  was  certainly  aensible  of  his  guilt  wheiPhe 
fled,  he  was  taken  in  bis  flight,  and  has  still 
been  keept  in  remembrance  or  it. 

But  since  the  defender  thinks,  that  his  in* 
suiting  of  the  ^vemment  may  be  evaded  or 
excused,  it  remams  now,  that  the  lords  of  jus- 
ticiary  do  convince  him  of  the  contrary,  by 
maintainmg  the  vigour  of  public  discipline,  for 
indeed  otherwise  his  tryal  might  have  this  bad 
efiect,  viz.  To  shew  how  cheap  and  easy  tbe  like 
offence  may  be  committed  in  time  coming, 
which  might  gWiw  into  more  incurable  dis- 
orders. 

The   Sd    deffence  proponed  was,  that  the 

Kel  is  founded  upon  the  acts  of  parliament  of 
tiand  against  leasing  making,  Ace.  And  also 
upon  tbe  statute  of  Great  Britain  the  6th  of  the 
late  queen,  but  tbe  judges  cannot  proceed  upon 
these  laws  joyntly,  because  the  punishments 
are  different.  And  *^90  because,  where  any 
new  penal  law  is  made  for  punishing  any  fact 
punishable  by  a  former  law,  tbe  former  law  is 
superseded  eo  ipto,  and  since  a  man  cannot  be 
twice  punished  for  the  same  crime,  he  must  be 
punished  on  the  last. 

And  to  confirm  this  more,  it  was  urged  for 
the  defender,  that  by  the  late  act  Anno  6to 
Regittse,  there  are  several  things  introduced  for 
the  beuettte  of  tbe  subject,  whereof  the  subject 
would  be  deprived  if  tbey  were  to  be  tryed  on 
the  old  acts  concerning  leasing  makeing.  An 
for  instance  the  new  act  requires  a  malicioua 
direct  deed,  by  advised  sjieaking,  declairing, 
maintaining,  and  affirming.  And  it  provides, 
that  no  person  shall  be  prosecuted  upon  that  act 
for  any  words  spoken,  unless  informy^tion  be 
given  upon  oath,  within  three  days  afier  the 
words  spoken,  and  the  prosecution  be'Tfithin 
three  months  af\er  such  information.  A  ''^  it  is 
against  reason,  that  upon  the  same  fact  ibere 
should  be  temporary  netiona  and  p^^jetual 
actions. 

It  was  anawered  for  the  pursuer.  First,  that 
he  cannot  but  observe,  that  the  crime  in  quee- 
tion  being  a  contempt  of  the  king's  authority 
and  title,  the  very  defence  founded  upon  the 
merciful  statutes  past  since  tbe  Revolution,  is 
an  aggravation  of  the  crime.  There  have  been 
timea  when  the  least  offence  has  been  strained 
to  be  the  highest  treason,  or  drawn  within  the 
compass  of  severest  hiws,  the  constant  character 
of  tyrranie.  But  now  by  God's  good  provi- 
dence we  are  under  a  gentler  administratioO| 
the  government  and  the  people  are  in  the  same 
interest,  and  the  laws  demonstrate  mutual  con- 
fidenoe^  the  first  conaequence  of  so  happy  a 
statute. 

But  this  gentleness  of  the  laws  is  not  to  ex- 
poae  them  to  elosiooy  the  laws  are  the  more 
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particularly  to  be  observed,  becaaae  the  pmiisb- 
nienta  have  been  softened  both  in  tbe  case  of 
leasio((  makiogr,  and  in  thai  of  tbe  statote  of  tbe 
6th  of  the  queen,  and  the  same  fact  must  be  a 
fnore  attrocious  crime,  when  committed  a^^ainst* 
so  gentle  a  goreroment,  than  it  would  be  m  tbe 
statute  of  rigpor  and  terrour. 
^  1*1115  being  premised,  it  is  niore  particularly 
answered,  that  tlie  defence  is  irrelevant,  ffor. 
First,  it  is  no  new  thbg,  that  several  acts  of 
parliament  should  be  m^e  for  restraining  one 
ind  tbe  same  delict,  and  that  these  several  acts 
should  be  made  the  major  proposition  of  a  lybel 
against  offenders,  a  matter  so  nottmir,  that  it 
needs  no  particular  instance  to  clear  it. 

Sdly.  The  general  rules  of  law  in  that  case 
are  against  the  defence,  for  though  it  be  a 
maxime  that  '  posteriores  leges  derogant  pri- 

*  oribus,*  yet  that  is  only  where  the  posterior 
law  abrogates  or  is  directly  contraiy  lo  tbe 
former,  for  otherwise  a  law  made,  or  a  law  in 
possession  is  more  iavouraUe  than  a  new  law  ; 
the  law  is  jplous  of  alterations,  and  admitts  of 
them  only  m  cases  of  necessity,  and  so  ikr  as 
the  neceanty  requires.  And  therefore  the  civil 
law  has  excellently  defined,  that  prior  laws  are 
drawn  to  the  posterior,  yet  it  subjoina  the  ge- 
neral caveat, '  Sed  et  poeteriorea  leges  ad  pri- 
* orespertioent  nisi  contrarise  sint.  L.  S6,  27, 
'  28  ff.  de  Legjbus.'  And  very  agreeable  to  this 
and  to  the  present  case,  Hermogenianua  and 
Paulus  the  lawiers  have  said,  *  Cum  «x  yno  de* 

*  licto  plures  nascuntur  actiones,  sicut  evenit 

*  cum  artwres  fiirtlm  csesK  dicuntur  omnibus 

*  experiri  permitti  post  magnas  varietates  obti- 

*  nnit.  L.  32  sect,  de  obfig.  ik  actQuotiens  Lex 
'  oUigationem  introducit  nisi  si  nominatlm  ca- 

*  verit,  ut  sola  ea  actiooe  utamur,  Etiam  veteres 
'  eo  nomine  actiones  competere  si  ex  eodem 

*  facto  due  competent  actiones,  posiea  Judids 
'  potius  partes  esse,  ut  quo  plus  ea  sit  in  reliqoa 
^  actiooe  id  actor  ferat.  8i  tantum  idem  ut 
^  minus  id  coosequatur  L.  4  eod.'  And  so  the 
same  Paulus,'  Si  furtlm  arborea  ccssse  sint  et 

*  ex  Lege  Aquiliil  et  ex  duodecim  tabolarum 
«  dandam  actiooem  Labro  ait.  Sed  Treliatius, 
'  ita  otramque  dandam  ut  judex  in  posteriore 

*  deducat,  id  quo<l  ex  prima  consecuta  sit  et  reli- 
'  qua  eondemoet,'  and  it  is  observable,  thai  the 

*  actio  arboruro  furtim  ccsarum,'  and  tbe  ac^ 
tioo  *  ex  lege  Aquilia'  were  both  penal,  and  had 
different  penalties.  That  if  tbe  '  Lex  Aquilia' 
was  to  repair  tbe  damnage,  according  as  the 
thing  had  been  of  greateat  value  for  a  moneth 
before  the  thing  happened,  which  very  ofUn 
waa  much  more  than  tbe  real  value,  and  the 
action  ^arborum  furtim  cssarum'  waa  given 
in  '  Duplum  deducts  prius  arboria  ctwie  esti* 

*  oaatione.'  Nay,  besides  these  actions,  there 
was  yet  a  further  puniahment  upon  a  separate 
fundation,  '  secnnuum  est  autera  eoa  qui  ar- 

*  bores  et  maxime  vites  eoeciderint^  eliam  tan- 

*  quam  latrones  puniri.  L.  9d  eod.' 

To  apply  this  to  the  present  case,  whereas 
the  defender  pretends,  that  the  former  laws 
concerned  leasing  makiogaresoperseded  by  the 
Aew  law,  Anno  GtoRegiMe,  if  the  said  ttaCule 


Anno  6to  ResinsB  docs  extend  to  the  pnnislHneat 
of  tbe  same  racts : 

It  is  anawered.  First,  that  the  defender's  pm» 
pcttitinn  u  contrair  to  the  authority  of  the  fore* 
said  laws  and  reaaon  itself. 

Sndly.  If  the  facts  shall  be  found  to  fUl 
within  the  statute  Anno  6to  Reginse,  Then  wt^ 
cording  to  the  principles  of  the  Civil  Law  akove 
mentionetl,  the  defenders  being  punisbed  con* 
form  to  the  statute  Pnemnnire,  there  will  b« 
no  occasion  for  the  judges  lo  apply  the  pmiisli* 
mentof  the  laws  made  against  leasing  makii^ 
unless  the  circumstances  being  proven  so  atlro** 
cioua,  shall  deserve  a  further  eorredian,  and  til 
that  case  upon  the  fundation  of  the  laws  abor* 
cited,  tbe  judge  is  to  proceed. 

And  Sdly.  It  was  necessary  to  Ibinid  tiM 
lybel  upon  ooth  laws,  because  the  act  of  tb# 
6th  of  the  queen  being  a  new  statute,  it  vms 
easily  forseen,  the  defenders  would  endea«n«r 
anxiously  to  alledge  that  the  fa<Aa  lybeHed  d» 
not  fall  nnder  the  compass  <Mf  that  statute,  mm 
indeed  they  have  done,  tho  without  any  aottd 
foundation. 

And  whereas  it  was  further  alMged,  that 
the  statute  of  the  6tb  of  the  queen,  oantai^js  m 
benefite  to  the  su^ect,  which  cannot  be  eleide4 
by  trying  the  crime  on  the  old  statutes  against 
leasing  making: 

It  ia  anawered,  that  the  defender  mistakes^ 
for  first  as  to  the  wordS)  ^  maliciously  di4> 
rectly  by  speakmg,  shall  maintain,  declare,  and 
affirm ;'  these  contain  no  new  benefit  to  the  stib*> 
ject,  for  all  lawaimnoaing  pains  upon  any  fact  or 
offence,  do  expressly  or  tacitly  reouire  audioes 
^  delibaratum  propoaitnm,*  and  wti«re  the  of* 
fence  conaista  in  words,  it  taiust  be  by  main- 
taining, decUring  and  affirming,  which  con* 
taina  deayinff  in  the  sense  of  ^le  statute,  as 
appears  by  the  words  that  immediatdy  follow^ 
*  and  affirm  that  our  aoveraign  lady  tbe  qneeii 
is  not,  &C.  'and  therefiton  these  words  contain 
nothing  new.  ^ 

3dly.  As  to  the  provision,  that  no  person  shall 
be  prosecuted  but  upon  sworn  information  of 
wonk  within  three  dayes  after  they  are  spoken^ 
and  prosecuted  within  three  moneths  after  in* 
formation: 

It  is  answered  (Imo)  that  the  words  of  thA 
statute  are,  *  that  none  be  prosecuted  by  vertne 
of  this  act,  and  that  none  be  convicted  by  Vertne 
of  this  act '--And  therefore  mdeed,  if  the  pm> 
suit  were  founded  upon  a  sworn  infbrmationi 
and  only  upon  that  act,  sbmething  might  Im 
said,  why  the  defender  shonid  not  ipcunr  thn 
penalty  of  PreoMmire,  unless  the  vwsm  infbr-* 
matioa  had  been  within  three  days;  and  iht 
prosecution  within  three  mombs. 

But  the  caae  is,  tho  defender  was  taken  iit 
flagranti  delict^  brought  prisoner  in  to  tbn 

Kiard,  wbcse  he  was  luwpt  tdl  he  was  brought 
fore  a  magistrate,  and  there  the  witneases 
were  brought  face  to  lace  to  declare  tliefdots^ 
in  order  to  the  question,  whether  be  shonid  bn 
set  at  libetty  or  cosrtmilted.  The  ftdte  appear-1 
ing  notUMir,  as  far  ns  in  that  cash  was  neoes^ 
» in  order  lo  the  qncitisB  of  iofpiissnai^Bl  I 
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ftejr  wete  knpiisoned,  where  be  reamined  till 
he  was  indicted.  If  the  cDmintttaieot  was  legal 
«f  a  fenoD  thus  aeased  flagranti  deUcio^  theii 
the  piseeeiitioo  nmst  oertaioly  be  legal,  be* 
eaiiae  being  coflnmitted  4br  that  crime,  be  can  • 
nol  be  delivered  but  by  dne  oeurae  of  law. 

And  lhe<ate  ef  the  alatnte  is,  where  words 
were  spelce,  and  are  not  presently  challenged, 
the  challenge  must  begin  by  a  sworn  informa- 
tion within  three  dayea,  for  thete  kinds  of  in«> 
■aha  being  of  the  natnre  of  ininries  by  the  civil 
Inw,  and  in  good  reason  the  action  ceased  if 
there  *  dissimolatio  mjnritt.'  That  is,  *  si  eois 
'njnnam  ad  animam  non  revocaverit.'«»The 
statnte  thinka,  that  ranning  of  three  days, 
widioat  any  sworn  information  against  the  af^ 
fender,  or  three  months  without  prosecution,  is 
anffident  eridence  that  the  gOTemmentpasses 
•fer  the  ininry,  so  far  as  not  to  insist  upon  the 
slalnle  of  Pnemonire.  But  the  defender  being 
taken  in  flagranti  delictOy  is  not  within  the  cage 
«f  the  prOTisioo ;  tiie  goremment  instantly 
*  levocat  ad  animnm,  injuriam,'  the  olEender 
was  taken  in  the  offence,  and  there  needed  no 
inibrmatioii  to  be  sworn  against  him,  but  if 
there  had,  the  aame'  fact  being  punishable  by 
the  law  of  England,  as  a  misdemaaour,  as  nn- 
denbtedfy  it  is,  the  criminal  pursuit  for  such 
MJwiemananr  still  remains,  but  must,  be  prose- 
ented  according  to  the  btws  of  Scotland,  and 
that  indeed  can  only  be  upon  the  foundation  of 
the  acta  against  IcMing  making. 

To  shuit  vp  then  wtot  concerns  the  Answer 
Is  this  Defence,  it  is  plain,  that  the  lybel  as  it 
u  conceived,  is  very  regular  and  well  founded, 
aod  that  the  law»  of  Teaamg  makmg  are  not 
snpeneded  by  the  act  of  the  0th  of  the  queen : 
And  tliat  therefore  it  was  necessary  to  lybel 
both :  aa  also,  that  the  defender  being  tryed 
upon  the  atatotes  of  leasing  making,  suffers  no 


And  whereaa,  it  was  fht^ber  alledged,  that 
the  lybd  does  only  conclude  the  pains  of  the 
Britiah  statute. 

It  is  answered,  that  the  lyiiet  is  expressly 
founded  on  the  acts  of  leasing  making,  and  in 
the  snbeomption  says,  <  it  is  m  verity,- that  the 
said  defenders  are  guilty  actors  art  and  ^rt  of 
the  foresaid  crimes/  and  aft^  the  narration  of 
a  great  port  of  the  feels,  folbiw*  these  words  <  in 
open  defyance  and  contempt  elf  tike  laws  gene- 
rally and  particularly  above  mentioned*  and  a 
little  lower, '  they  and  each  of  them  are  guilty 
•f  the  bMch  of  the  said  laws  which  or  any 

Crt  thereof  being  found  proven,  they  ought  tb 
raBisbed  with  the  pains  of  law.' 
And  the  reason  Irhy  the  pains  of  Premtmire 
are  more  particulariy  evpreased,  is  biecanse  the 
statme  bemg  new  and  lesslmown,  and  referring 
loattdfinamthetimeof  RichaH  the  12nd,  fi 
was  thongfit  a  fevour  to  the  defenders  to  trans- 
crfee  out  of  that  statnte  the  words  wtkioh  tm- 
eem  ttle  puahbrnent.  But  from  tbente  to  te- 
strain  the  1$%iih»^  the  case  of  the  statute  of  the 
M  of  the  qoeen,  is  so  maoifbUly  agaiitsi  the 
feoor  of  the  lybel,  that  the  defedders  must  be 
patinmhulor  whbt the liwyer Miyi,  »L;  10 


sect,  ad  exhtbendnm  nim  oportere.  Jns  civile 
caluraniari,  ueq.  verba  caplari,aed  qua  mente 
quid  dioeretur  aniroa  adrertere  convenire." 

l*he  third  defence  proponed  was,  that  the 
lybel  is  founded  on  the  acts  of  leasing  making, 
and  the  foresaid  statute  of  the  6th  of  Uie  late 
qneen.  And  ita  at,  that  the  facts  lybelled| 
fall  not  within  any  of  theae  statutea. 

And  first,  the  statute  Anno  Sexto  R^ntt  itf 
in  these  words,  that  if  any  person  or  persons, 
shall  maliciously  and  directly  by  preaching, 
teaching  or  advysed  speaking,  declare,  main* 
tain  and  affirm,  that  the  pretended  prince  of 
Walee  hath  any  right  or  title  to  the  crown ;  it 
is  agreed,  aay  the  defenders,  that  here  is  no 
preaching  er  teaching,  the  question  is  as  to  ad^ 
vyaed  speaking  ^  nuda  emiasio  verborum,'  and 
there  the  benignity  of  the  lawgiver,  knowing 
how  much  men  are  Hable  to  escapes  without 
malice  or  premeditation ; 

9do.  How  apt  witnesses  are  to  mistake  words 
or  to  forget  when  things  are  not  recently 
brought  to  prosecution.  Therefore  the  law 
requires  these  qualities.  First,  that  the  wordft 
be  spoken  maliciously.  2ndly,  Directly.  3dly, 
Advisedly,  and  4th]y,  That  this  may  the  more 
cleariy  ampear,  the  words  are  **  by  advysed 
speakmg,deGlare,maintain  and  affirm,"  declare, 
toat  is,  openly  and  publicly,  maintain,  in  the 
sense  of  the  Enslisb  law,  is  by  argument  t6 
defend  or  to  support,  affirm,  is  to  conclude  and 
plainly  tonsserf,  and  all  these  must  concurr. 

Stio.  The  information  must  be  given  witbia 
three  dayes,  and  the  prosecution  must  be  with- 
in three  months. 

4to.  The  case  of  advysed  speaking  is  sepa* 
rated  in  the  law  from  that  of  preaching  and 
teaching,  for  as  to  speaking,  the  information 
must  be  sworn,  and  the  prosecution  witbin  the 
time  above  mentioned.  And  in  the  first  wordi 
*  shall  bv  preaching,  teaohmg,  or  advysed 
speaking^  there  is  a  disjunctive  partide  (or)  to 
separate  the  case  of  sneaking  from  the  formed 
two,  which  confirms  also,  that  the  three  ^oallties 
(declare,  maintain  and  affirm)  are  to  be  taken 
conjointly ;  ffor  the  lawgiver  having  used  the 
disjunctive  paHicleso  immediately  before, would 
certainly  have  repeated  it  there,  if  it  had  not 
been  intended  that  those  three  must  concorr 
joyntly. 

And  thus  the  defender^  imagining,  that  they 
have  established  the  sense  of  the  law,  for  ap« 
plication  pretend,  that  there  was  no  tnaliclonl 
speaking,  nor  is  malice  so  much  as  lybdled, 
nof  any  fact  to  qualifie  it. 

Sado.  There  was  no  adfyaed  spekking ,  iht 
defender  being  young,  came  to  the  street  in  th^ 
heat  of  drink,  and  uttered  the  words  ly  belled. 

Stio.  There  is  no  declaring,  maintaining  or 
affirming,  what  Is  lybelled  are  transient  worda. 

And  as  to  the  snwtance  of  the  fact, 

IM.  The  drinking  of  i  health  to  any  body  m 
forbid  by  no  law,  and  it  is  of  itself  intiooeot. 

i|d6.  The  dribkin^  a  health  to  the  king,  noC 
adding  of  Gl^at  Britain,  does  not  imply  thd 
drinlongofthe  Pretender's  health. 

dUo.  The  drinking  tp  kibg  Jemes  Ae  8th| 
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without  t&c  addition  of  Scothmd*  dftes  not  come 
within  the  sUtiite«  where  the  title  it  repeate<l  in 
these  words,  (or  king  of  Scotland  hy  the  name 
of  James  the  8tb.) 

4to.  Even  the  drinking^  to  king  James  the 
eight,  is  demcmstratio  persofUBf  but  no  asserting 
of  a  right,  for  thereby  couUl  not  be  meant  an 
assertion  of  bis  title  to  the  crown  of  Great  Bri^ 
tain,  seeing  there  can  be  no  title  to  the  crown 
of  Great  Britain  under  that  name,  nor  could 
thereby  be  meant  the  crown  of  Scotland,  be- 
cause since  the  Union,  the  distinction  and  name 
of  England  and  Scotland  faill. 

5to.  Neither  will  the  drinking  to  king  James 
the  eight,  joyned  with  what  follows  'and  to  his 
happy  restoration,'  import  an  affirming  of  his 
right  to  these  realms,  on  the  contrary,  it  iro** 
plyes,  that  at  present  the  Pretender  has  no 
right,  and  can  only  have  a  right  by  a  law  to  be 
made  for  his  restoration,  for  when  a  person  is 
fbriaulted  and  restored  per  modum  gratue^  that 
in  th^  sense  of  the  laws  of  Scotland  itf  called  a 
restoration,  and  seeing  the  word  '  restoration* 
is  capable  of  a  safe  interpretation,  it  is  accord- 
ing to  the  maxims  of  all  laws  to  be  taken  in 
that  sensoi  that  shall  not  inferr  a  crime. 

And  the  defenders  did  especially  insist  upon 
that,  that  here  were  no  words  directly  affirm- 
ing the  right  of  the  Pretender,  it  is  but  an  af- 
firmation by  implication,  which  in  matter  cri- 
minal is  not  to  be  allowed. 

Before  the  pursuer  make  answer  to  this  way 
of  arguing,  he  must  not  only  put  the  defenders 
in  mmd  of  the  words  just  now  cited,  **  non 
oportet  ins  civile  calumniari  neqne  vertNi  cap- 
tari,  sedquli  mentequid  diceretur  animadrer- 
tendum."  But  further  of  another  maxim, 
**  contra  legem  fadt,  qui  id  fadt  quod  lex  pro- 
bibet,  in  fraudem  veru  qui  sal? is  f  erbls  leges 
iententiam  ejus  circumvenit,"  Lex  29;  Sect  de 
Legibus ;  this  in  another  part  of  the  law  is  so 
expressed,  "  Non  dubium  est  in  legem  com- 
mittere  eum,  qui  verba  legis  amplexns  contra 
legis  nititur  voluntatem :  nee  psenas  inoertaa 
legibus  evitabit,  qui  se  contra  juris  sententian 
wtvk  pnerogativft  verborum  fraud ulenter  exca- 
saty"  L.  5,  Cod.  eod. ;  and  that  this  was  agree- 
able to  our  law,  may  be  seen  in  the  act  108, 
parliament  7th  James  the  1st,  and  others  made 
against  the  depravers  of  the  acts  of  parliament 

It  is  then  more  particolatly  answered,  to  all 
the  refined  observations  upon  the  words  of  the 
acts  of  parliament, 

Firat,  that  never  was  there  a  more  pUdui 
open,  inalidous,  direct,  advysed,  maintaming, 
declaring  and  affirming  the  title  of  the  Pre- 
tender. 

And  first,  as  to  the  quality  of  the  malice, 
dohu  or  malitia  being  wttus  awmi^  it  is  in  law 
presumed  from  thefactSyand  is  not  by  itadf  the 
object  ofprobation. 

3do.  The  defender  mistakes  the  meaniujif  of 
the  law,  lor  these  several  words  of  malicious, 
direct  and  advysed  speaking,  maintaining,  de- 
claring and  affirming,  are  no  otherwise  to  be 
taken  separately,  than  as  they  contain  a  de- 
icription  of  an  odioos  &ct  with  ex^ggeratiops 


that  hehN^  to  it ;  as  ior  instance,  can  the 
serting  ^  the  usurped  title  ad^sedly,  be 
ferent  from  doing  it  malidoasly  ?  Gr  can  the 
asserting  advysediy  and  malicioasly  he  difiereot 
from  doing  it  directly  P  Can  one  maintain  and 
dedare  what  he  does  not  affirm* 

It  is  then  certain,  that  the  words  of  the  law 
are  to  be  taken  in  this  sense,  viz.  The  affirming 
of  the  title  of  the  Pretender  inferrs  the  puniah- 
ment  of  the  law,  and  because  this  amrining' 
may  be  done  by  wiytiog  or  speaking,  nnd  that 
speidcing  may  be  done  by  prnching,  teachingf 
or  any  other  way,  whereby  in  words  the  inten* 
tion  of  the  ofienden  is  plainly  signified,  the  law- 
has  made  use  of  variety  of  words,  to  express' 
one  and  the  same  crime,  for  the  crime  does  not 
consist  in  any  form  of  pronouodng  of  certain 
words ;  it  consists  in  the  asserting  of  the  title 
of  the  Pretender,  which  whoever  does  in  what* 
ever  form,  does  maliciously,  directlv  and  ad- 
vysediy, declare,  maintain  and  affirm  his  rieht. 

ddly.  That  the  drcumstances  Iybellc3  in 
such  an  affirming,  will  appear  to  any  who  con« 
aiders. 

First,  there  are  certain  facts  to  which  ens- 
tome  hath  affixed  a  determined  sense,  and  tbere^ 
is  none  whereof  the  use  and  meaning  is  more 
incontestedly  understood,  than  that  of  drinking- 
healths ;  is  any  man  so  ignorant  as  not  to  know 
that  the  gdng  to  a  publick  place  and  drinking 
the  king's  health,  is  a  publick  acknowledfto* 
ment  of  bis  authority,  as  well  as  a  wish  for  nis 
long  life  F  Is  not  the  common  form  of  **  Long 
live  the  king,"  a  formula  of  homage  knowe 
both  in  sacied  and  prophane  history  ?  And  in  it 
any  more  than  the  drinking  of  a  health?  Peiara 
do  their  homage  by  swearing  directly,  those 
that  have  officea  by  taking  the  oaths ;  ^Iwt  the 
body  of  the  people  have  no  other  way  of  ex-> 
pressing  thdr  homage,  but  that  aodamatioD, 
*' God  save  the  king;"  it  were  fruillesa  to  bring 
more  reasons  in  a  plain  esse. 

Sdlv.  As  the  drinking  of  the  healtli  under 
that  oesignation  and  style,  is  in  the  commoa 
acceptance  an  acknowledgement  of  the  Pre- 
tender's title  as  king  James,  so  the  assuming' 
of  that  title  is  the  cause  of  his  attainder ;  the 
title  of  king  James  the  eight,  is  one  of  the 
usurpations  whereof  the  act  complains,  and 
the  words  are,  <*  Ha  tekes  the  title  of  king 
of  Scothuid,.by  the  name  of  James  the  dght," 
and  therefore  the  drinking  of  a  health  to  any 
person  under  that  name  by  a  Scotsman  upon 
the  street  of  Edinburgh,  though  he  did  not  add 
the  words  "  of  Scotland,"  can  import  nothing 
else,  but  the  drinking  to  his  prosperity  as  hav* 
ing  that  right,  which  is  directly  atnd  nudidously 
to  affirm  his  title. 

ddly.  The  drcumstances  likewise  confirm 
this,  it  was  not  affirming  for  argument  sake». 
there  was  no  dispute  in  the  case,  it  was  not  af-« 
firming  ts  ealore  tractciutur,  tliere  was  noquar-» 
rel  nor  contradiction,  it  was  a  deed  deliberatdy 
done.  The  defender  came  with  his  accom-. 
plices  to  a  certain  place  of  the  street,  where  he 
thought  fittto  hahy  he  came  withonusick,  least, 
the  unnsoal  tim^  in  the  morning  might  qonceafc 
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^  liqoor  being  broucfht,  Ibe  health 
11  Alt  io  flpenenl  terms  propoeeo,  bat  proposed 
aini. thebealth  is  explaiiieily'aDd  then  and  not 
Ifllliien  it  is  drank  by  the  company  with  boz- 
m,  musick  and  dancing. 

What  cao  be  maUdotts,  dbrect  and  advysed, 
iftbii  is  n^t  ao  ?  What  can  a  private  man  do  to 
dK>w  his  maintaining,  declaring  and  affirming 
iJie  right  of  the  Pretender  more  open  ?  If  be 
bid  gone  a  step  or  two  further,  he  had  g^ne 
into  another  tpecin  crtmtfisf ,  bat  be  has  no  ftir- 
tber  intention  but  to  affirm  it,  in  a  way  lo  insult 
the  govemaaent,  and  in  a  manner  to  provoke  it, 
in  that  view  he  baa  done  enough  to  satisfie  his 
malice  and  incurr  the  punishment  of  the  law, 
thongh  he  had  not  added  what  foUows. 

But  4thly,  the  defender  did  not  qoIt  drink  lo 
the  health,  or  cryed.  Long  live  king  James  the 
dgfat,  but  be  drank  Id  his  resturation,  nav  to 
his  happy  resturation,  which  m  the  aeose  ot  the 
defender,  joyned  to  bis  owning  htm  under  the 
it^W  of  king  James,  was  a  further  assertion  of 
has  right,  and  an  evidence  that  the  title  of  king 
wu  Dot  given  by  him  as  the  bare  demonstra- 
tion of  a  person,  hot  aa  a  dedaration  of  his  as- 
Kat  and  affection  to  thiU  title,  and  desire  to  have 
itrestored. 

The  poor  equivocation  upon  the  words  ^*  re* 
stored  '*  and  «'  restoration,"  ought  not  really 
to  have  been  offered  in  Court.  It  is  a  maxim 
io  grammar,  law,  and  common  sense,  verba 
•oM  KM,  «  happy  resturation  "  is  an  ezprea- 
tioa  which  came  in  fashion  in  the  year  1660,^ 
to agnifie  a  resturation  pirmodum  jtatitue  of 
a  lawful  prince  against  usurpations ;  in  which 
ieosa  it  has  been  constantly  taken,  and  there- 
foceto  apply  the  same  words  of  luippy  restu- 
ralioB  to  the  case  of  the  Pretender  under 
the  name  of  king  James  the  eight,  what  is  it 
else  bot  to. describe  his  maie«tie*s  title  as  an 
wrpaUos,  and  the  title  of  the  Pretender  as  a 
intter  of  right?  Can  there  be  a  happy  restu* 
niioa  in  pr^udiee  of  a  lawful  title  ?  Certainly 
iK>f  and  therefore  be*  who  drinks  first  to  the 
Pretender  under  the  name  of  king,  and  then 
drioks  to  his  happy  reaturation,  does  as  far  as 
A  is  possible  (men  without  coming  to  sn  open 
RteUwo,  can  or  dare)  most  ungratsfully  deny 
bis  majestie'8  undoubted  just  and  lawful  title, 
Md  most  falsly  and  openly,  declare  for  an 
Murped  title.  ' 

Apd  to  pretend,  that  this  is  to  make  np  crimes 
^  ioDuendoes  or  implicatii^ns,  is  so  poor  a 
not  that  one  can  hardly  think  it  worth  theno- 
hciog.  Is  the  pacing  respect  to  any  person 
noder  a  title  or  dignity,  an  innuendo  only  of 
ue  admowledgement  of  that  title? .  Or  is  it  a 
vrectacknowledeement?  It  ia  not  a  oonatitu- 
iNa  of  a  title  in&ed,  but  an  acknowledgement 
«  a  Utie  it  must  be.  The  king  of  Fimnce  when 
^  w  broke  oat,  had  done  no  more  but  owned 
ue  Pretender  under  that  title  as  amongst  the 
'^  Bttder  which  thia  health  was  drank,  and 
»||t  Umeat  moat  he  had  only  wished  his  re- 
'bintioo.  The  king  of  Spain  was  in  the  Uke 
^^they  diU.no  moveas  neiDg  kings  to  own 
»%  tbso  tha  defender  had  done,  as  baing  a 


privat  man,  and  yet  this  owning  the  title,  baa 
been  constructed  a  declaring  of  his  right,  and 
one  of  the  causes  of  a  bloody  war.  What  the 
king  of  France  did  some  years  afterwards  to 
rsstore,  was  but  a  consequence  of  his  owning 
him,  and  to  the  defender's  power  as  a  prival 
roan,  there  is  no  doabt  he  would  do  the  same ; 
if  this  insolence  be  not  checked  by  a  process, 
as  that  was  by  a  successful  warr,  and  so  **  si 
msgnis  componere  parva  licet ;"  if  the  injos* 
tice  done  by  a  great  prince  waa  punishable  by 
warr,  which  is  a  kind  of  process  jure  gentium^ 
the  insolence  done  by  the  defender  should  be 
vindicated  by  this  process,  the  proper  way  of 

Kroceeding  against  ungrateful  dtizens.  And 
ere,  by  the  bye,  let  it  be  observed  how  triffltng 
the  excuses  tor  defender  are,  having  medled 
with  such  edge  tools,  and  titles  as  have  already- 
aet  the  world  a  fyre,  and  now  pretend  to  tuns 
his  offence  into  a  jest. 

The  second  branch  of  the  defence  is,  that  the 
defender  fells  not  under  the  laws  for  leasing* 
making,  because  these  concern  only  the  case 
where  subjects  are  bdved  to  the  prince,  or  the 
prince  to  the  subjects,  but  there  can  be  no  such 
thing  pretended  here,  aniess  it  be  by  innuendo, 
whicn  the  defender  bv  no  means  will  admitt, 
seeing  there  was  nothmg  said  directly  of  the 
prince  nor  of  the  people. 

It  is  answered  as  to  this  poynt,  that  leasing 
making  in  its  origmal,  was  nothinjif  but  the 
tdling  of  febehoMs  to  engender  discord  be- 
tii^een  the  king  and  his^  people.  It  is  the  ^en 
neral  name  of  every  injury  tending  to  sedition 
or  discord,  as  misdemannonrs  is  in  the  cus* 
tomes  of  England.  And  itellionuiu$  is  the 
common  name  of  private  crimes  in  the  Roman 
law ;  bot  now  the  fecte  in  question  are  leasings 
made,  viz.  that  there  is  such  a  person  as  can 
be  called  king  James  the  dght,  by  a  Scotsman. 
That  his  resturation  wOl  be  happyness. 
What  can  more  properly  he  said  to  fall  ander 
these  words.  That  all  leasing  makers  and 
tdlers  of  them,  whilk  may  engender  discord 
between  the  king  and  fab  people,  &c;  the 
essence  of  the  crune  cohsisto  in  the  tdling  of 
lyes  that  may  engender  discord;  and  thermra 
it  was  the  same  crime  to  belye  the  people  to 
the  king,  as  to  belye  the  king  to  the  people, 
Ja.  5th,  (Mriiat  6th,  cap.  83.  It  was  not  mat* 
ter  of  what  nature  the  felsehoods  were,  if 
they  were  intended  to  promote  discord,  and  ao 
the  spreading  of  evil  bruit  or  feme  against  the 
lung  of  France  or  his  sulgecte,  was  found  If  ~ 


ing  making,  by  the  (K)  act,  6  pvlt  Q.  Maiy, 
and  speeches  in  prqjndioe  of  his  ma|C8tie'a 
parents  and  progenitors,  was  nnderstood  to  be 
leasing  makmg,  in  the  seoaeof  the  act  of  par* 
liament,  134  act,  parliat  8th.  James  6tb.  fiy 
all  which  it  is  plain,  that  the  essence  of  the 
crime  does  not  consist  in  speaking  against  the 
king,  but  in  speaking  felaely  to  engender  sedi- 
tion to  the  contemptof the  king's  authority,  state 
and  dignity,  as  marfurther  appear  by  the  lOtli 
act,  pnliat.  18th,  Ja.  6th,  and  by  9th  act,  pari. 
SOtb,  Ja.  6th.  Where  the  ntteringof  slanderoua 
speeches  or  wrytings  of  the  estate,  people,  of 
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ooaatry  of  EnglaDd  or  couocellon  thereof, 
tending  tolltberemembreoce  of  ancient  grudees, 
whereby  hatred  may  be  fostered,  and  ipislike- 
ing  raised  between  bis  majeetie'a  subjccta  of 
Ibu  island,  is  made  ortminai  under  the  n^me  of 
leasing  making.  So  that  there  oan  be  nothing 
more  evidMitf  than  that  the  crime  of  leasing 
foaking  consisUi  in  ottering  false  and  scanda* 
loos  8|ieeches,  tending  to  stinr  np  his  majesties 
aulgects  thereby,  to  mislikeing,  sedition,  un« 
onietoess,  and  to  cast  off  their  dne  obedience  to 
tnetr  kmir,  to  their  peril  and  tinsel. 

2d!y,  The  facts  lybelled  are  sneh,  for  what 
speech  or  deed  can  shew  more  contempt  to  the 
m^jestie  of  the  king,  or  what  can.  more  endan- 
ger his  estate  than  the  pnblidily  owning  the 
title  of  another,  and  wishing  his  happy  restu- 
ratiott  F  What  can  mom  stirr  np  the  people 
agunst  his  lawful  authority,  than  the  disputing 
of  his  title  f  Or  what  can  more  cleariy  invite  an 
HBOatnral  invasion,  whereby  this  country  should 
b«  made  the  scene  of  bbiod,  cruelty  and  vasta- 
tion  at  the  hands  of  people  whose  religion  di* 
Test  them  of  all  faith,  mercy  and  pity,  to  those 
whom  they  iaisely  reckon  hereticks,  than  the 
puhlick  profession  of  a  desire  to  have  a  declared 
enemy  to  oar  religion  and  our  happy  oonstito- 
tioo,  upon  which  our  laws  and  liberties  depend, 
restored? 

It  scarce  deserves  mentioning  what  the  de- 
fender so  often  observed.  That  the  acts  against 
leasing  making  were  odious,  for  so  they  were 
indeed,  as  ail  powers  in  the  hands  of  enemies, 
or  the  hands  ef  a  government  engaged  by  reli- 
gion and  mistaken  princtplesy  against  the  inte* 
rest  sacred  and  civil  of  the  people,  then  indeed 
the  acts  of  leasing  making  were  strained.  But 
MBce  the  happy  Revdution  that  grivance 
amongst  many  others  has  been  removed. 
What  was  useful  in  the  acts  of  leasing  making, 
ttd  indeed  all  that  concerns  the  present  ques- 
tion, is  preserved  by  the  act  4th  pari.  170S,  the 
hittemess  of  the  punishment  is  restrained,  and 
so  the  odiousness  of  the  law  taken  off.  Nor 
can  these  laws  be  said  to  be  old  and  obsolete, 
which  have  been  so  lately  mider  the  oonsiden- 
tion  of  the  legishiture  and  approven. 

To  conclude  then  in  the  words  of  the  ibr- 
oited  134  act  of  the  8th  pari.  Ja.  ath,  tho'  his 
mnjestie  continues  in  love  and  clemencie  to« 
Wflirds  all  his  good  subjects,  and  most  willingly 
Moks  the  safety  and  preservation  of  them  all, 
and  his  servants  in  his  name  proceed  with  the 
same  regret  against  the  guilty,  yet  seeing  the 
law  and  authority  must  bevtomcated  against 
•pen  insults  obstinately  justified,  there  can  be 
no  doubt  but  the  Court  will  sustain  the  lybely 
and  find  that  the  drinking  a  health  to  king  James 
the  eight  in  the  open  streets  with  huszas,  and 
the  orioking  of  the  said  heahb,  or  to  bis 
happy  restoration,  relevant  to  make  the  defen- 
ders  guilty  of  the  crimes  and  according  to  laws 
libelled. 

This  debate  being  as  to  Mr.  Graham  for 
whom  oompearanoe  only  was  made,  and  Mr« 
Bogg  the  other  defhoder  having  for  himself 
Wfei  the  beoefile  of  the  same  defeaoet  which 


the   Court  allowed,  the  Lord  Advocate  re- 
peated the  same  answers. 

Sk  Suiacribitury      David  Dalryhple. 

February  5th,  1715. 

Imvormation  for  John  Grahame,  son  to  Mr. 
James  Grahame  of  Newtoun 

AGAINST 

His  Majestie's  Advocate* 

His  MttfestieU  Advocate  has  been  pleased  to 
raise  and  for  bis  highness  interest,  to  insist  in  a 
criminal  process  before  the  lords  commissionera 
of  justiciary,  lybelliog  upon  the  acts  of  the  par- 
liament of  Scotland,  made  against  leasing^ 
makers  and  slanderers ;  but  more  espedally, 
upon  the  statute  made  in  the  parliament  of 
Great  Britain  in  the  6th  year  of  the  late  queen, 
intituled,  «<  Act  for  the  Security  of  her  Majes- 
tie's  Person  and  Government,"-  Wherein  it  is 
amongst  other  things  enacted.  That  if  any  per- 
son or  persons,  shall  maliciously  and  directly 
by  preaching,  teaching  or  advysed  speaking, 
declare,  maintain  and  affirm,  that  the  pretended 
prince  of  Wales,  who  now  styles  himself  king 
of  Ghreat  Britain,  ov  king  of  England  by  the 
name  of  James  the  thiro,  or  king  of  Scotland 
by  the  name  of  James  the  dght,  has  any 
right  or  title  to  the  crown  of  these  realms, 
every  such  person  shall  iocurr  the  penalty  of 
Praemunire.  And  subsuming  that  the  pannel  is 
guilty  ef  these  crimes,  in  so  far  as  be  drank 
to  the  health  of  king  James  the  eight,  and 
to  the  happy  resturation  of  the  said  Preten« 
der,  under,  the  name  of  James  the  eight. 
Which  words,  to  the  health  of  king  James  the 
eight,  and  to  the  happy  restnratMm  of  king 
James  the  eight,  he  did  pronounce  aloud  and 
huzza'd  at  each  health,  dancing  at  the  same 
time,  and  having  hautboys  playing.  And  con- 
cluding the  pannel  is  guilty  of  the  br«ich  of 
the  said  laws,  and  therefore  ought  to  be  pu- 
nished with  the  pains  of  law,  and  parlicularij, 
that  he  ought  to  be  put  out  of  his  majestie's  pro- 
tection and  his  lanos,  teoementa,  goods,  ehat- 
loilsi  or  other  moveables  forfkulted. 

It  may  appear  even  from  the  lybel,  that 
whatever  was  done  by  the  pannel  the  time 
Uierein  mentioned,  was  the  consequence  of  a 
debauch  by  too  mnoh  drinking,  and  no  deliberate 
act.  So  that  the  pannel  not  remembring  what 
had  passed,  deuyed  the  lybel ;  and  in  his  de- 
fimoe,  it  was  aUedged,  That  however  the  fact 
charged  upon  him,  was  a  j&ry  great  folly  and 
indecency,  yet  he  could  not  tor  it  be  convict^ 
npon  the  laws  generally  or  speciaUy  mentioned 
m  the  libel. 

For  Imo.  As  to  the  act  made  in  the  parlia* 
ment  of  Great  Britain,  entituled,  '*  Act  ror  the 
Security  of  her  Miyestie's  Person  and  Govern- 
moot,"  the  necessary  requisites  for  prooe« 
cttting  any  person  upon  that  law,  for  words 
spoken,  were  not  in  this  observed,  there  having' 
been  no  inforroatioa  of  such  words  |^iven  upon 
oath,  to  one  or  more  justice  or  justices  of  the 
peaee,  wiihui  three  dayes  mm  auch  wonis 
qMikoB. 
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tdo.  TIm  words  «ud  to  be  spoken  by  the 
jMoiiel,  do  not  fall  ander  the  description  of  that 
id,  which -enacts.  That  if  any  person  shall 
■alieioiislyand  directly,  by  advysed  speakin&f, 
dedare,  maintain  and  fl^rni,  that  the  pretend- 
ed prince  of  Wales,  who  now  styles  himself 
loB^  of  Great  Britain,  or  kin^of  Eoffland  by  the 
■ame  of  James  the  3d,  or  kmg  of  Scotland  by 
the  name  of  James  the  8,  hath  any  right  or 
title  to  the  crown  of  these  realms,  shall  mcurr 
the  penalty  of  Pmmunire.  And  the  drinking 
of  kniff  James  8(h's  health,  and  the  drinking 
to  his  happy  restnration,  is  ndther  a  malicious 
nor  direct  declaration,  maintainance  or  affirma- 
tion of  his  right  and  title  to  the  crown  of  Great 
Britain,  and  the  l^bel  does  not  bear,  that  these 
words  were  maliciously  spoken,  or  that  the 
paooel  did  thereby  declare  and  maintain  the 
pretended  prince  of  Wales  had  any  right. 

3tio.  The  act  requires,  that  the  words  where- 
by the  right  in  the  Pretender  is  affirmed,  bs 
ad? ysedly  spoke.  But  the  pursuer  has  laid  no 
<|auifieaoon  in  his  lybel,  from  whence  It  might 
be  inferred,  that  these  words  were  adrysedly 
spdEC  ;  on  the  contrary,  the  pannel  is  brought 
io  drinking,  huzzaing,  dancing  <on  the  streets 
aad  the  like,  all  which  circumstances  are  in- 
consistent with  deliberate  and  advysed  s^ieak- 

*  And  as  to  the  other  acts  against  leasing 
■akers  and  slanderers  lybelled  upon,  it  was  al- 
ledged  for  the  pannel,  That  these  acts  were 
SBperoeeded  and  innovate  by  the  foresaid  sta- 
tate  of  the  parliament  of  Great  Britain,  in  con<» 
sequence  of  the  18th  Article  of  the  treaty  of. 
Uaion,  whereby  it  was  sgreed,  That  the* 
laws  which  concern  publick  right,  policy  and 
ciril  goremment  (as  the  old  Scots  acUi  cer- 
Istnly  do)  might  be  made  the  same  throughout 
the  whole  United  Kingdome.  And  supposing 
tbst  the  Scots  acts  were  stillin  force,  which 
csanot  well  he  admitted  off,  for  the  reasons 
that  shall  afterwards  be  more  fully  explained, 
yet  the  fads  charged  upon  the  pannel,  are 
nether'  slandering  the  king  to  his  subjects,  nor 
tbesobiects  to  tne  king,  which  is  the  descrip- 
tion onr  law  gives  of  leasing  making,  and 
whereby  auch  slanderers  do  incurr- the  penal* 
tics  mentioned  in  these  acts. 

This  is  the  sum  of  the  defence,  and  therein 
the  pannel  humbly  conceives  he  is  much  sup- 
ported by  the  great  length  to  which  this  argu- 
ment is  drawn,  in  the  pleadings  and  informa- 
tions on  the  other  side  in  civil  cases,  which 
cannot  all  be  comprehended  under  the  expr«» 
words  of  positive  law ;  there  is  place  for  in  • 
fiBteuces  and  conjecture,  but  it  is  the  happiness 
of  oor  constitution  that  such  facts  as  are 
crininal  are  plainly  and  clearly  forbid  by 
onr  statutes,  and  tberetbre  need  little  argu- 
ment to  make  them  plainer.  The  law  speaks 
iw  itself,  and  if  this  is  the  case  of  onr  criminal 
laws  in  general,  it  is  more  particularly  to  be 
Mtieed,  where  the  law  conoems  words  said  to 
be  spoken,  and  requires  that  such  words  be  di- 
net  and  advvsedly  emitted. 

Whither  this  fact  dmrged  on  the  pannel  be 
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so  or  not,  will  appear  from  a  more  particular 
examination  of  the  answers  made  to  his  de- 
fences in  the  method  as  they  are  set  down  in 
the  pursuer's  information^ 

The  pannel  then  in  the  first  place  having  al- 
ledged,  that  he  *was  in  drink  the  time  when  he 
is  said  to  have  spoke  the  words  lybelled ;  tKn 
pursuer  premises  to  the  answer  a  general  ob- 
servation, that  crimes  are  aggravated  or  less- 
ned  with  respect  to  the  quality  of  the  persons 
against  whom  they  nre  committeil,  and  the  ob- 
servation is  certainly  just,  but  then  the  law 
upon  which  the  party  offending  is  to  be  con- 
vict, must  first  make  the  fact  a  crime,  and 
that  is  the  poynt  which  the  pursuer  is  to  make 
out ;  and  here  the  pannel  would  not  be  under- 
stood, as  if  he  meant  that  the  fact  charged 
against  him  was  not  an  offence,  but  what  be 
concludes  is,  that  it  is  not  an  ofleoce  falling 
under  the  description  of  the  laws  mentioned  in 
the  lybel,  and  even  though  it  were,  the  de^ 
fence  of  drunkenness  is  relevant  totally  to  ex- 
clude the  lybel,  and  not  as  an  alleviation  only. 

For  tho'  as  the  pursuer  observes,  drun- 
kenness does  not  take  off  the  fact,  yet  it 
takes  off  the  greatest  crimes  as  much  aa 
fury  of  fatuity,  because  such  persons  art; 
incapable  to  consent  or  to  adhibite  a  free  act  of 
the  will,  but  there  can  be  no  doubt  in  this  mat- 
ter if  the  nature  of  the  libel  is  considered, 
which  is  laid  against  the  pannel  npon  a  statutd 
requiring  malicious  and  advysed  speaking. 
And  therefore  it  is*  that  our  famous  lawier  sur 
George  M'Kenzie,  in  his  observations  upon  th^ 
act  8,  sess.  pari.  1st  Charies  Sd,  entitled,  Act 
for  Preservation  of  his  Mi^estie's  person,  whero 
the  same  words  of  preaching  and  malicidus  and 
advysed  speaking,  whereby  a  party  expressed 
or  declared  his  treasonable  intentions  in  the 
matters  by  that  law  forbid  is  declared  treason^ 
says,  that  such  as  were  drunk  when  they  spoktf 
those  words,  are  not  punishable  by  this  act. 

But  tbe  pursuer  says,  drunkenness  is  not  re- 
levantly proponed,  because  the  pannel  does  not 
alledge  he  was  drunk  to  that  degree,  as  to  bsf 
deprived  of  his  judgement  and  senses. 
'  It  is  answereJ,  that  tbe  Defence  needs  not  b^ 
so  qualified,  because  the  fact  objected  against 
him  is  malicious  and  advysed  speaking,  which 
any  degree  of  drunkenness  is  sufficient  to  ex- 
clude, so  as  to  save  the  defender  from  being 
convict  upon  the  laws  lybelled  upon.  And  tht 
inshiuation,  that  the  pannel  could  not  be  drnnk, 
because  he  was  able  to  go  off  when  the  city 
guards  appeared,  is  not  concluding,  unlessr 
the  pursuer  subsume,  that  every  party  who 
walks  is  not  drunk,  andiii  capable  of  deliberate 
thinking  and  speaking,  whtcb  the  pannel  cannot 
admitt. 

The  order  of  the  Defence  and  pleading 
leads  the  pannel  in  the  next  place  to  take  notice 
of  tbe  Answer,  to  what  was  object^  agsdnstf 
the  defect  of  the  pursuer's  lybel,  in  so  tar  as 
it  is  founded  upon  the  British  statute,  which' 
bears  that  no  person  shall  be  prosecute  by 
vertue  of  that  act  for  any  words  spoken,  uoleatf 
the  information  of  sooh  wordrbe  given  upo'» 
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o»tb,  to  ooe  or  more  justiceg  of  the  peaoe^ 
wUhiu  three  daves  after  such  words  spokeo. 
And  the  fact  oeing  ackoowledged,  that  oo 
aoch  iDformation  wu  giren  wiihin  the  tioao 
limited, ,  the  pursuer^  eodeaFours  to  eleid  the 
ol^ectioa  hy  a  distioctioo,  which  is  do  where 
to  be  found  in  the  law,  and  seeqia  to  be  ob- 
riously  against  the  intent  of  it. 

For  the  law  says,  no  person  shall  be  pro* 
secuted  for  any  word  spoken,  unless  the  infbr- 
ination  of  such  words  be  given  upon  oath 
within  three  dayes,  and  the  pursuer  sajrs,  a 
person  may  be  prosecute  without  such  infer* 
mation  if  he  is  taken  '  in  fla^ntf  delicto,'  but 
where  this  exception  or  distinction  is  founded, 
the  pursuer  has  not  shown.  And  therefore 
the  rule  takes  place,  *  ubi  lex  non  diftinfi'uit 
'  neque  oos.'  And  this  serves  likewise  to  dear 
what  the  pursuer  further  urged,  that  the  sta- 
tute only  concerned  the  case  where  words  were 
spoken  and  no|  presently  challenged.  In  which 
case  there  is  need  for  an  information  upon  oath 
within  three  dayes.  And  if  such  information 
is  not  taken,  the  crime,  which  is  of  the  nature 
of  an  injury,  is  presumecl  <  so^pite  dissimula- 
*  tione.'  Which  presumption  is  eleided  by  the 
immediat  attachment  and  committment  of  the 
criminal,  from  which  he  cannot  be  dismissed 
without  order  of  law,  and  therefore  is  bound 
to  answer  to  the  fact  for  which  he  is  attached 
tnd  committed. 

'But  still  all  this  is  offered  fine  lege^  and  if 
the  pannell  is  bound  to  dip  into  the  reason, 
upon  which  the  law  is  statute,  it  will  appear 
to  be  no  aiore  than  this,  that  words  spoken  ai^e 
lyable  to  many  misconstructions.  And  die 
omitting  or  inserting  or  misplaceing  of  a  small 
particle,  may  alter  the  whole  sense  and  mean- 
ug  of  what  was  spoken,  which  the  hearers 
may  ex  iniervallo  make  up,  according  to  their 
apprehension  at  the  time,  and  thereby  mrolve 
a  party  ver^  innocent  in  the  heavy  penalties 
of  Priemonire.  Which  the  kiw-giver  has  en- 
deavoured to  prevent,  by  requiruig  that  an  in- 
formation upon  oath  be  taken  before  a  judge 
within  three  dayes,  otberwayes  that  bo  prose- 
cotipn  be  made  by  virtue  of  that  act,  for  words 
spoken ;  the  pannel  does  not  indeed  well  com  • 
mehend  the  force  of  the  ar^meqt,  drawn 
tirom  the  laws  about  disshnulation  of  iinuries : 
Ibis  were  to  put  a  very  unnatnrall  explication 
upon  the  act  of  parliament,  and  a  reflection 
upon  the  legislature,  to  think  that  the  not 

Sroeecuting  o  crime  for  tho  space  of  three 
ays,  should  inferr  a  dissimulation  of  the  in- 
jury upon  the  government's  part,  nor  does  the 
pursuer  advert  that  there  can  be  no  dissimu- 
lation of  any  injury,  but  where  the  injury  is 
known  to  the  party  who  is  said  to  dissimulate  ; 
yet  the  act  of  iiarliameot  makes  no  distinction, 
whither  the  crime  be  nottour  or  known  to  the 

Sovernroent  or  not,  but  simply  statutes  without 
istinctioo  of  circumstances,  that  the  intonna- 
lion  must  be  upon  oath  within  three  dayes.  The 
iieoood  part  of  the  provision  of  the  act  does 
(ndeed  seem  to  be  founded  somewhat  upon  the 
pursuer's  reasoQing,  that  if  the  prosecutioo  be 


not  within  three  mon^s  afler  informatioit 
made  to  the  ^[overnmenf ,  a  dissimulation  is  iii'» 
ferred.  Bui  it  if  plain,  the  first  part  aboat  thm 
information  upoo.  oath  wittiin  three  dayes,  is 
mainly  if  not  allenarly  insert,  to  prevent  wa» 
vering  or  uncertainty  in  the  evidence  that  majr 
be  adduced  against  the  party  informed  npon« 
as  is  clear  from  the  first  part  of  the  statofec 
concerning  writiog,  to  which  no  proviso  is 
added,  and  this  meaning  so  evideotiv  founded 
in  the  letter  of  the  law,  has  obliged  the  par^ 
suer  to  go  to  another  argumenf,  Um$  supposing 
such  information  withm  three  daves  were  ret 
quisite,  yet  the  pame  being  punishable  by  tbft 
law  of  England  as  a  misdemannour,  the  erit 
minal  pursuit  for  such  misdemannour  still  re» 
ipains,  must  be  prosecuted  according  to  ihm 
laws  of  Scotland,  that  is  upon  the  acts  againsl 
leasing  making,  which  the  pursuer  has  ly  bdkNif 

This  the  lords  will  perceive  seems  to  be  » 
giving  up  of  the  British  statute,  and  restriotioa 
of  the  lybel  to  the  law  against  loosing  ^kiiig[ 
and  sUnderers ;  which  shall  be  examined  id 
its  due  plaos ;  but  the  pursuer  did  notwith« 
standing  proceed  to  impngne  the  other  reasons 
offered  for  the  pannel,  why  the  fact  Ivbc^ed 
does  not  fiill  uuder  the  description  of  this  slat 
tute.  The  pannel  to  evidence  that.he  is  equally 
founded  in  all  his  defences,  shall  like  proceed 
to  reply,  which  that  he  may  do  the  mora 
clearly,  he  begs  leave  to  resame  diesubstanos 
of  his  Pefenoe. 

The  law  requires,  for  founding  an  indite* 
ment  upon  this  act,  that  the  person  indited  for 
words  spoken  do  thereby  maliciously  and  di<^ 
rectly  declare,  maintain,  and  affirm,  that  tlis 
pretended  prince  of  Wales,  &o.  bath  a  right 
or  title  to  the  crown  of  these  realms.  Tba 
pursuer  has  not  lyhelled,  that  the  pannel  did 
maliciously  emitt  or  pronounce  the  words 
lybj^led^  or  that  he  thereby  did  decbire  and 
maintain,  that  the  pretended  prince  of  Walo^ 
who  styles  himself,  &c.  had  any  right  or  title 
to  the  crown  of  these  realms,  and  tlierefbra 
this  lybel  must  fall,  and  the  pursuer  roost 
argue,  that  these  words  which  are  omitted  in 
the  lybelt  were  not  necessary  to  have  been  ia 
the  statute*  But  to  sustain  this  argomesl^ 
were  of  very  dangerous  consequence,  for  at 
this  rate  the  law  would  be  rendered  altogether 
uncertain,  and  if  one  word  be  omitted  wfajr 
may  nut  another?  Or  why  mav  not  an  eqoi«« 
polent  word  be  substitute  r  And  so  by  degrees 
the  whole  tenor  of  the  act  m^y  at  lei^^  cons 
to  be  changed. 

8do.  As  the  lybel  is  thus  deficient,  so  tfaess 
words  of  the  act,  which  are  snbsunied  opon^ 
are  not  relevant.  Because  although  the  pur« 
suer  has  said  that  the  pannel  advysedlv  spoks, 
yet  he  adds  no  qualification,  save  sncn  as  ds 
manifestly  exclude  advysed  speaking,  and  ilT 
this  was  advysed  speaking,  the  pursuer  is  ds» 
sired  to  say  what  is  nnadvysed  speaking. 

3tio.  The  words  subsunied  upon,,  are  not  s 
maliciooa  direct  declaring,  maintaining,  nss 
so  much  as  affirming,  that  the  pretended  priocs 
of  Wales,  who  now  styles,  4ec  hadanjnghlts 
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fir  drinking  the  Pretendei^s  HtaUh. 
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ilieflniimoftlie9eraifatt8,aiBd  this  can  no  better  •  the  meattro^,  a«  Che  parsoer  »  p)ease<!  to  g^a- 


if^Mf,  tban  by  iettiag  ^own  sach  Words  as 
Iks  fact  lybeUed  wonld  hafe  been  a  direct>iBOD* 
ttfeDtm  ef,  thitt  is,  if  ttte  law  bad  enacted 
Ust  M  pevBon  sfaoold  drink  to  any  man's  health 
nder  the  Dane  of  king  James  the  eight,  or 
Ait  Ho  person  shonld  drink  the  happy  restnra- 
faa  of  king  James  the  eight,  nikder  the  pe- 
Mlty  of  Premunire,  but  there  is  no  soch  pro- 
Umn  fclmd  In  this  htw.  And  theretore^ 
hswevcr  the  tact  may  be  ctdpabie,  yet  it  is  n6 
iireetaffinnssion,  that  the  pretended  prince  of 
WsIbs  has  any  right  to  the  crown  of  Great 
Brilaia.  And  thereftre  tbepannel  cannot  be 
irfyseted  to  the  penalty  of  a  P^mnanire  by 
Ihatfltatnte. 

This  win  further  appetf  if  it  is  Considered, 
Fnt,  that  the  crime  is  not  laid  in  ihrinking  of 
the  health,  bat  in  the  prononncing  of  the  words 
kisf  James  the  eight,  and  to  the  happy  re- 
Moration  of  king  Jttses  the  eight,  which  pro- 
■crty  Making  is  no  affinnation,  hot  only  a 
iomseliaikm.  And  therefore 
'  Sdo,  The  onl^  argument  that  can  b^  offered 
ftrmpportmc^  this  part  of  the  lybel,  is  that  the 
dttijpatioD  Many  person  by  th6  name  of  king 
Jwa  the  eight,  implyes  an  affirmation,  that 
tbspenoD  so  desMed  has  ri^ht  to  the  crown 
Sf  tbewrealois.  fint  then  this  is  only  an  in* 
inado  or  iniereuice,  which  does  not  come  up 
isthe  words  of  the  law,  eren  as  the  pursuer  has 
deftctirdy  lybelled  them,  that  is,  a  direct  af- 
fmsiion,  tut  the  pretended  prince  of  Wides' 
hmrigfat 

9dly,  The  words  lybdled  cAmot  so  much  as 
ai|ily  this  affirmation,  because  there  is  no  de* 
mmintio  persons  kt  the  words  lybelled,  to 
%fcom  this  deftf^otioa  is  apjifiyed, 

And  4tb1y ,  The  happy  restoralioa  of  king 
him  the  eight,  topposing  it  to  be  meant  of 
the  pretended  prince  of  WaMs,  does  rather  im< 

6  a  want  of^  right,  than  that  he  hath  any ; 
•s  tlie  Qsoal  law  phrase  is  in  the  case  of  res- 
mvnioo  of  the  heir  of  e  forfeit  person,  *  per  mo- 

*  dtfoi  grate'  against  hisfethePs  forfeiture,  and 
yet  BO  man  w91  say,  that  the  affirming  that  this 
•ppmraad  heir  is  restored,  is  the  affirming 
Ait  be  had  a  right  before  such  restnration 
'  per  modnm  gratie.* 

The  puisoer  heftwe  he  answered  to  th^se  de- 
ftsees,  putts  the  pannefi  in  mind  of  what  the 
kvtijes,  *  contra  Legem  faicit,q'ui  id  i%icit 
'^mdLex  prohibet,  in  Irandem  vero  qui  salris 
'vtttesentetttiam  ejuscircamf^nit/L.  $0,  Sect. 
'  ^  Legilnis,  and  in  another  part,  non  doinum 
*^  b  Letfem  committere  eum,  qui  rerba 

*  iegb  amplesni^  contra  Legitf  nititur  rolunta- 
'  teai,  tfec  p«nis  ineertas  Ij^bva  eVitaInt,  qui 
'•eciiitfa  juris  sentetltiam  sserft  prerogatiTlt 
'  veAsrum  fhnidlilent^r  eatcusat.^ 

Bat  Id  what  irorposeis  the  pannel  minded 
4  these  rales,  if  th^  purSder  himself  foi|j:ets 
^?  lit  the  padndtto  be  tried  upon  the  di- 
i^wordS' of  the  Hw?  If  this  iU  the  case, 
jm  iras  no  occasioii  for  adducing  such  rules, 
"Oifimring'tlie  words  of  the1kw,the  pursuer 


ther  it  from  inferences  and  ionuendos,  then  the 
words  of  the  statute  do  manifestly  reclaim,  sinire 
he  is  only  guilty  of  what  is  therein  forbid,  who 
directly  by  adrysed  speaking,  declares,  main- 
tains and  affirms,  that  the  pretended  prints  of 
Wales,  6ce.  has  right  to  the  crown  of  these 
realms. 

But  more  particularly,  the  pursuer  answers, 
that  there  was  no  need  of  &king  notice  of  the 
word  maliciously  in  the  lybel,  becsjuse  dolus  or 
malitia  being  actut  aninu,  is  in  law  presumed 
from  the  fiicts,  and  is  not  of  itself  the  object  of 
probation. 

But  the  pursuer  in  this  place  misUd^es  the 
argument,  for  the  ^estion  is  not  how  far,  if 
the  speaking  maliciously  had  been  subsumed 
upon  the  fiicts  lybelled,  it  would  hare  bten  rele^ 
▼ant  to  inferr  the  malice,  but  the  objection  is, 
that  the  pursuer  has  not  in  his  lybel  said,  that 
the  pannel  did  maliciously  affirm.  And  there- 
fore this  mahce  can  neitner  be  qualified  by  a 
IMsitire  proof,  nor  from  any  thing  that  is  in- 
ferred froni  the  facts,  and  yet  without  this  qua- 
lification, the  snbsomption  can  nerer  come  up 
to  the  terms  of  the  law.  But  Sdo.  l^iere  is  in- 
deed nothing  that  can  be  inferred  from  the  fact 
as  it  is  lybelled,  that  there  is  any  prepense  ma- 
lice in  what  was  said ;  for  these  circumstances, 
which  the  pursuer  firings  to  make  out  this  ma- 
licious desire,  that  it  was  done  upon  the  high 
street,  that  it  was  done  with  huzzas,  drinking, 
dancing  and  musick,  are  ofno  import,  the  words 
are  said  to  be  spoke  in  the  quietest  time  in  the 
night,  in  tlie  street  indeed,  but  when  no  body 
was  to  hear ;  with  drinking,  but  this  was  the 
cause  of  the  fblly  ;  with  dancing  to  innsick, 
which  might  heighten  the  spirits  already  so 
much  rais^  by  drink ;  and  the  musick  the  city 
waits  that  were  occasionally  mett,  while  going 
their  round.  If  these  be  circumstances  which 
infers  malice,  or  if  they  rather  exclude  malice, 
the  pannel  humbly  submitts  to  the  lords. 

But  the  pursuer  further  excepts  against  the 
meaning  of  the  several  words  anxiously  sett 
down  and  conjoined  in  the  law,  namely,  mali- 
cious, direct,  advysed  speaking,  maintaining, 
and  affirming,  are  no  otberways  to  be  taken, 
than  as  they  contain  a  description  of  an  odious 
fact  with  aggrarations  belonging  to  it,  ffrom 
whence  this  consequence  is  endearoured  to  be 
drawn,  that  a  direct  affirming  is  the  same  tbinff 
with  a  malicious  declaring,  and  that  again  equi- 
polent  to  be  advysed  speaking;  so  that  if  any  of 
these  be  in  the  libel,  it  is  the  same  as  if  the  whole 
oua^lifications  of  the  act  were  insert.  But  then 
the  pannel  would  know  Why  all  these  worda 
are  expressed  jointly  in  the  law  ? 

Sdly,  The  pannel  does  deny,  that  these  se- 
veral words  are  of  the  same  import.  A  simple 
affirming  of  a  position  is  far  different  from*  a 
maintaining  it,  which  the  law  of  England,  as' 
my  lord  Cook  remarks,  defines  to  be  tUe  sup- 
porting by  argument  or  money. 

Sdly,  A  man  may  directly  affirm  a  proposi- 
tion, as  he  does,  that  is  in  drink  oi'  fltuous,  or 
ia*th«  heat  of  aaiger,  and  yet  it  eeonoi  ha  saidg 
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Trial  of  John  CfnJutm  iuut  othert. 
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going:  diilale  dMraopoB,    tbcj  find  tlie  nM 

Cielk  or  etnA  of  them,  tbdr  driaking  of  kin^ 
60  the  eiglit  bis  health,  or  drinking  to  king 
Jtmeo-the  eight  his  happy  resturatton,  at  the 
time  lyhelled,  separatim,  reie? ant  to  inferr  an 
irbitraiy  punisbnient  And  repell  the  defences 
ftoponed  for  the  said  paonells  against  the  said 
tyM  as  restricted,  and  remitt  the  pannells  and 
lyMl  as  found  relevant  to  the  knowledge  of  an 
Assiae. 
Sic  SuUerilnturf     Ad.  Cocuubne.  I.  P.  D. 


Sir  David  Dalrymple  of  Hailes,  his  mi^estie's 
ftdvocat  for  his  majestie's  interest,  jodicially  re- 
■tricti  his  lybel  and  concinsion  thereof  to  an 
arbitrary  punishment. 

Sic  Simcribiiur^  David  Daiathpub. 

Diet  continfied  tiB  next  day  at  9  o'clock. 

February  11, 1715. 

Ifftran* 

John  Grahame^  Alexander  Crawfurd^  and 
Mr.  WUluan  Hogg,  indicted  and  accused  at  the 
instance  of  his  majestie's  iMlrocate/or  his  high- 
Mi'  interest  ut  in  diehut  pracedentibut, 

ASSIZB. 

Sir  William  Menzies,  of  Glaidstaines* 

George  Lind,  of  Georgie. 
.  Thomas  Fairholm,  of  OreenhiU. 

Plitrick  M'Dowal,  merchant  in  Edinburgh. 

John  Bell,  merchant  there. 

John  Thomson,  mercbaht  iD  Edinbrngfa. 

John  Cblquhonn,  of  Tilliahewn.j 

Jbhn  M artine,  of  litkleaires. 
.  Alexander  Waddd  of  Hf^asboni. 

James  M'Millan,  merelurot  in  Edinbnrgb. 

Patrick  Gibson,  merchant  in  Ednborgh. 

Alexander  Clanc,  of  Glendarock. 

■        Priogfoy  of  Symm^onn. 
.  John.  Button,  merchant  m  Edmburgh. 
•  John  Lessly,  merchant  there. 

The  above  Assize  being  all  lawfully  sworn 
%nd  no  objection  of  the  law  in  the  contrair : 

Her  Majestie's  Advocat  and  solicittnr  for  Pro- 
latiou  adduced  Mr.  Crawfurd's  Confession. 
. .  As  also  adduced  the  witnesses  after  dqponing, 


tihev  repeated  the  words,  To  king  James  tb^ 
eights'  health,  depones  he  cannot  say  he  htard 
them  repeat  the  words,  but  say  Mr.  Grahama 
put  the  cap  to  bis  head,  and  drmkouttbe  drink. 
Depones,  that  he  say  no  more  persons  daneing 
but  the  pannelb,  but  that  there  were  oUien 
looking  on.  Cauta  icientidc  paiei.  And  this  is 
the  truth  as  he  shall  answer  to  God,  and  da- 
pones  he  cannot  write. 
iSic  Subicribiturf      Ad.  CocKBciafB,  I.  P.  D. 


David  Smithy  indweller  in  Edinbargb,'and 
dbair- carrier  there,  aged  fourty  three  years 
or  thereby,  married,  solemnly  sworn,  pniged 
of  malice,  prejudice,  and  partial  council,  exa- 
mined and  mtertogate,  depones,  That  the 
month  of  December  last,  in  a  morning  betwixt 
four  and  ^we  a'clock,  be  did  see  the  pannells 
Mri  Grahame  and  Mr.  Hosg  by  the  street, 
dancing  to'  the  hautboys,  andwhen  they  had 
done  dancing,  the  deponent  saw  a  woman  come 
out  of  a  cellar  with  a  .stoop,  and  saw  Mr.  Gra- 
feame'take  the  stoup  and  a  cap,  and  fill  a  drink, 
miil  heard  bim  otter  thete  words^Biere  is  the 
king's  health,  and  some  other  of  the  company 
asked  wiiat  king  ?  But  the  deponent  cannot  be 
positive  by  whom,  king  James  the  eights'  health. 
And  being  interrogate  if  or  not  before  Mr.  Gra- 
hame'or  Mr.  Hogg  put  the  cap  to  their  hendir, 


Alexander  Warkf  sonMier  in  the  diy  guard 
of  Edinburgh,  aged  twenty  seven  years^  or 
thereby,  married,  solemnly  sworn,  puiged  and 
interrogate  iU  wpra.  Depones,  That  upon  tba 
sixteenth  day  of  December  but,  betwixt  fear 
and  five  a'dock  in  the  morning,  he  did  see  Mr. 
Grahame  and  Mr.  Hogg,  two  of  the  pannella, 
dancing  iwon  the  street  with  Mr.  Cmwfnrd 
whylethe  hautboys  were  placing,  and  did  see 
Mr.  Crawfurd  with  a  disn  in  bis  hand,  Mr, 
Cmufiird  say,  This  is  the  king's  health,  and  Mr. 
Grahame  answered,  God  damn  you,  what  king  f 
and  heard  Mr.  Cmwfurd  reply.  King  James  the 
eight,  and  saw  him  drink  Uie  liquor  in  the 
dish,  but  did  not  hear  Bfr.  Grahame  name  the 
health  of  king  James  the  «ght,  neither  heaid 
any  of  the  pannells  name  a  health  to  the  happy 
restoration  of  king  J ames  the  eight.    And  in»-» 
mediately  the  depone&t  went  away  and  left  the 
company.     Carna  tcitntim,  the  deponent  be^ 
ingnpon  the  guard  tfiat  night,  happened  to  be 
on  the  street,  and  hoird  and  saw  as  he  has  de» 
poned.    And  tins  is  the  troth  as  he  shall  an* 
swer  to  God.    And  depones  he  cannot  write. 
And  forder  depones  that  he  saw  Mr.  Grahame 
I  have  the  stdop  io  his  hand,  and  fill  the  drink 
In  the'  dish,  which  Mr.  Crawfuid  had  h\  bis 
hand.    And  this  is  also  the  troth' as  he  shall 
answer  to  God.  / 

Sic  Suhcribitur,       GitB.  Euor. 

James  ALUcolmt  souldier  in  the  city  guard, 
aged  fourty  four  years,  or  thereby,  marridl,  so- 
lemnly sworn,  purged  of  malice  and  prejudice^ 
interrogate,  depones,  That  some  time  in  the 
month  of  December  last,  about  four  or  five 
a'chMBk  in  the  morning,  The  deponent  saw  the 
three  pannells  standing  on  the  high  street  of 
Edinbnrgb,  near  the  Tron,  and  the  said  pannells 
bad  a  chopine  stoup  and  a  cap  amongst  them» 
and  the  deponent  heard  Mr.  Grahame  the  paa- 
nel  drink  to  the  health  of  kmg  James  the  eip^ht, 
but  cannot  particularly  tell  whether  any  oi  the 
other  pannels  repeated  these  words,  and  the 
deponent  being  desired  to  point  at  the  gentle* 
man  who  had  uttered  these  words,  he  pointed 
at  Mr.  Grahame.  Cauta  tdentutf  the  depo* 
nent  was  on  the  guard  that  night,  and  was  go- 
ing dowa  with  a  watch  coat  to  one  of  nia 
comorades  that. stood  centry  near  the  place 
where  the  pannells  were.  And  this  is  the  truth 
as  he  shall  answer  to  God. 

Sie  SubteribUurf       Jambs  Milcolm • 

jA.M^KBi(zn. 

Andrew  COitlelaw,  Serjeant  m  the  city  gunrdg 
aged  fifty  years^  or  theteby ,  married,  solemalyi 
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ivorD,  finrged  aiid  interr^gvte,  deponf,  that  be- 
tviil  war  umI  five  in  tm  vimnmg  of  some 
4ur  m  Deeember  last,  the  depwieiit  was 
(4ed  by  a  oeotiiieU  ia  tbe  gtnxi  floor  to  go 
^twB  to  Miins  aqnare,  where  there  were  fome 
genllemeD  drinking  to  the  health  of  king  Jamea 
|he  eiffht,  and  as  the  deponent  was  at  the  guard 
4fir,1ie  beud  some  persooe  crying,  To  the 
iMabb,  to  the  happy  resturatboy  and  immed- 
dntdy  the  deponent  went  in  to  bring  oot  a 
fifty  of  the  guard  with  their  arms,  and  with 
the  party  went  towards  Mihis  square,  and  the 
company  flod,  and  the  deoonent  and  the  party 
peisned  them,  and  seized  the  panneUs  in  a  stair. 
CoKSs  memiidB  patet.  And  this  is  the  truth  as 
be  shall  answer  to  God* 

Sk  Subtcri^Ufurf        Am9R6W  C^tuelaw. 

W.  Calderwooo. 

*nie  Assize  ord^nedto  enclose  and  return 
their  rerdict  next  day  at  9  o'clock. 

February  12, 1715. 

hUran* 

John  Grahamtj  Alexander   Craufurd,  and 
Mr.  WUUam  Hogg. 

The  said  day  the  persons  who  past  uj>on  the 
IssfK  of  the  said  nannells  returned  their  Ver- 
dii^  IB  presence  or  the  said  lords,  whereof  the 
Mlows, 


EoiNBURGB,  February  11,  If  J  5. 

The  above  Assyse  having  inclosed,  did  choyse 
sir  Williaaa  Alenzies,  of  Giaidstains,  to  be  their 
cfaapeellor,  and  Thomas  Fairholm,  of  Green- 
b|Uy  their  clerk.  And  having  considered  the 
lybd  at  the  instance  of  sir  David  Dalryrople, 
ff  Hailei,  bis  majesties  advocat  for  his  highness 
interest,  against  John  Grabame,  Alexander 
Cimuftird,  and  Mr.  William  Hogg,  panneUs, 
the  Lords  Justice  Clerk  and  Conimisftioners  of 
Jqsticiary,  their  interloquitor  thereon,  and  de< 
pe^tioos  of  the  witnesses  adduced  against  the 


said  John  Grahame  and  Mr.  William  How 
with  the  judicial  Coniession  emitted  jndieidl^ 
by  Alexander  Craufurd,  all  in  one  roiee  find  it 
not  proven,  that  John  Grahame  or  Mr.  WiUiaos 
Hogg,  pannells,  did  drink  king  James  the  ei^ht 
bis  health,  nor  did  drink  to  king  James  the  eiffht 
hia  happy  restoration.  And  find  the  KM 
proven  against  Alexander  Crawford,  pannel,  by 
nis  judicial  Confession.  In  witness  wheieof 
thir  presents  are  subscribed  by  our  said  chan- 
cellour  and  clerk. 
Sic  Subtcribitur,    W .  M  enzibs,  ChanoeUor. 

T.  Fairholme,  Clerk.     . 

Afler  oppening  and  reading  of  which  Verdict 
of  Assyze,  the  Lords  Justice  Clerk  and  Com« 
missioners  of  Justiciary,  in  respect  whereof 
assoilzie  the  said  John  Grahame  and  Mr.  Wif- 
liam  Hogg,  pannells,  and  dismiss  them  from 
the  barr. 

Sie  Subicribitur^     Ad.  Cocrbubne^  T.  P.  D. 

Februaty  91, 1715. 

Intran* 

Alexander  Crawfiird  yoanger,  of  Manual- 
milne. 

The  Lords  Justice  Clerk  and  Commissionert 
of  Justiciary,  having  considered  the  Verdict  of 
Assyse  returned  upon  the  12th  day  of  Febroarr 
instant,  against  the  said  Alexander  Crawford, 
patinel;  they  in  respect  thereof,  by  the  month 
of  Charles  luuross,  maoer  of  court,  fyne  and 
amerciate  the  said  Alexander  Crawford,  in  the 
sum  of  50/.  sterling,  to  be  payed  to  his  majes* 
tie's  receiver  general  for  his  miyestie'aose,  be- 
twixt and  the  1st  day  of  July  next  to  come; 
and  ordain  him  to  be  carried  to  prison  until 
he  give  bond  and  sufficient  caution  that  he 
shall  make  payment  of  the  said  sum  in  manner 
forsaid. — Sic  Subscribiturf 

Ad.  Cockborn.         W:  Calderwood. 

GtLB.  £lIOT.  J.  HABtUi'h>N. 

J  A.  M*  Kenzie.        D.  Brsunb. 


468,  The  Trial  of  Major  John  Oneby,*  at  the  Sessions-House  in 
the  Old-Bailey,  before  the  Right  Hon.  Sir  Francis  Forbes; 
knt.  Lord-Mayor  of  London,  Mr.  Baron  Hale>  Sir  William 
Thompson,  knt.  Recorder  of  London,  and  others  his  Majesty's 
Justices,  for  the  Murder  of  Wm.  Gower,  esq. :  12  George  L 

A,  D.    1726. 


«  John  Oneby,  of  St.  Martin's  in  the  Fields, 
gent,  was  indicted^  Ibr  that  he,  on  the  2nd  day 
ef  Feiiruary,  IS  Geo.  at  the  s^td  parish,  felo- 
■ionely,  ▼olantarily,  and  of  his  malice  fore- 
theo^t,  made  an  assault  upon  one  William 
GewcTy  esq.  and  that  he  the  said  John  Oneby, 

Mb  a  sword  whicb  be  then  and  there  held 

^~- 1  III.  .--.-■ 

*Seet8tni.  766.  «  L(«d  Raym.  1485.   1 
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drawn  in  his  right  hand,  the  said  WilHain 
Gower  in  and  upon  the  left  part  of  his  belly^ 
near  the  navel,  feloniouslv,  Toluotarily,  and  of 
his  malice  tbrethought,  did  strike  and  thrust, 
giving  the  said  Wilnam  Gower,  then  and  there« 
with  the  said  drawn  sword,  in  and  upon  bis 
said  left  part  of  his  belly,  near  the  navel,  a  mor- 
tal wound  of  the  length  of  one  inch  and  a  half, 
and  of  the  depth  often  inches ;  of  which  mor« 
tai  wound  the  said  William  Gower  lived  in  a 


81] 


12  GEOEGE  1. 


mg  coDditMin,  from  the  SimJ  dty  of  Fe- 
^niaiT  to  the  3rd  day  of  the  said  Febraary ; 
JM  whicli  3rd  day  of  February,  the  said  Wil- 
ttam  Gower,  at  the  parish  aforesaid,  of  the  aaid 
mortal  wound  did  die ;  aad  that  the  said  John 
Oneby,  the  said  William  Gower  feioniouslv, 
volontarily,  and  of  his  malice  forethought,  did 
kni  and  murder." 

He  was  a  second  time  bdicted,  on  the  coro- 
lier's  inquisitiun,  for  the  said  murder. 

.  Tkomtu  Hawkim,  On  the  Sod  of  February, 
between  nine  and  ten  at  night,  Mr.  Blunt,  the 
deceased,  the  prisoner  and  myself,  went  from 
bill's  coffee- house  to  the  Castle  tavern  in 
Drury-lane,  where,  in  about  half  an  hour,  Mr. 
<lich  camp  to  us.  After  the  fourth  bottle,  the 
prisoner  called  for  a  box  and  dice ;  the  drawer 
taid,  they  had  none  in  the  house ;  *'  Why 
then,"  says  the  prisoner,  '*  bring  the  pepper- 
l>oz."  The  drawer  brought  it,  and  dice  were 
laid  upon  the  table :  but  I  don't  know  by  whom. 
We  played  low,  nobody  setting  above  half  a 
guinea,  and  yet  I  had  no  great  inclination  to 
game,  and  especially  to  set  the  prisoner ;  and 
therefore,  after  a  trifling  loss  1  declined  the 
plav.  The  prisoner  appeared  disgusted  at  it, 
and  asked  me  why  I  refused  f  I  told  him  I 
abould  use  my  own  pleasure,  whether  it  was 
.agreeable  to  his  humour  or  not.  The  rest  coo- 
tinned  playing.  The  deceased  lost  30s.  Mr. 
JEUch  said,  '«Who  will  set  me  three  half 
•crowns?"  Upon  which  the  deceased  took 
aomelhing  ont  of  his  pocket,  and  laid  it  on  the 
iable,  but  concealed  it  with  his  hand,  and  said, 
*^  1*11  set  ye  three  pieces ;"  and  then  taking  his 
baud  away,  we  saw  three  half- pence.  This 
waa  not  offered  to  the  prisoner ;  but  he  appear- 
ed to  be  much  affiromed:  He  said,  "  Tliat  is 
Tery  impertinent  to  set  three  half-penee."  The 
deceased  said,  «<  What  do  you  mean  by  imper- 
tinent ?"  And  the  prisoner  replied,  «^  Yon  are 
an  impertinent  poiipy  ;"  and  presently  snatch- 
ed up  a  bottle,  and  threw  it  at  the  deceased's 
head,  and  it  beat  some  -powder  out  of  his  wigf 
but  did  him  no  hurt.  He,  in  return,  tossed  a 
glass  or  a  candlestick,  I  can't  tell  which,  at  the 
prisoner;  but  it  did  not  reach  him.  They 
both  rose  up  together,  aod  went  to  their  swords, 
which  hung  up  in  the  room.  The  deceased 
kang  quickest,  got  his  sword  first,  and  drew  it, 
and  stood  still  in  a  posture  of  detimce,  at  a  good 
distance  from  the  prisoner,  who  was  advanc- 
ing, and  was  drawing  his  sword  to  meet  him ; 
hat  Mr.  Rich  stepj^  in  between,  and' pre- 
Tented  him.  Then  the  deceased  threw  away 
his  sword,  and  they  all  sat  down  again,  and 
^fraok  for  about  half  an  hour ;  when  the  de- 
ceased offering  his  lit^nd  to  the  prisoner,  said, 
**  We  have  had  words,  major,  and  you  was  the 
aggressor;  but  let  us  agree."  The  prisoner 
answered,  **No,  damn  ye!  I'll  have  your 
blood!"  And  then  turning  to  me,  he  said, 
^^  Hawkins,  you  was  the  occasion  of  this." 
<<  Why  then,''  says  I, 
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if  ye  have  done  with 
to  say  lo  me,  I  am 
jour  man,  and  I'll  see  you  out."    '*  No,"  says 


he,  <<  1  have  another  chap  first."  In  about 
half  an  hour  after  this,  which  was  near  threw 
in  the  morning,  the  company  broke  up.  I  went 
out  of  the  room  first,  and  Mr.  Blunt,  and  Mr. 
Rich  were  neit  after  me.  When  I  came  into 
the  street  it  rained,  and  I  run  under  a  pent* 
house,  where  I  stood  a  little  while  $  but  not 
having  a  chair  ready,  and  seeing  none  of  the 
company  come  out,  1  returned  to  the  room, 
where  1  found  the  deceased  wounded,  and  leaii«> 
ing  on  a  chair  in  a  languishing  condition.  He 
died  the  neact  morning.  1  knew  him  intimate- 
ly, and  I  don't  believe  that  there  waa  a  sweeter 
tempered  man  in  the  world. 

John  Rkh,  I,  the  prisoner,  the  deceaacd, 
and  some  others,  went  together  te  see  the  new. 
tragedy  of  Hecuba ;  we  sat  in  the  pit.  The 
deceased  and  the  prisoner  appeared  to  be  good 
friends  all  the  time  of  the  play  ;  and  as  soon  as 
it  was  done  I  left  them ;  but  met  them  asgiA 
at  the  Castle  tavern  in  about  half  an  hour.  The 
prisoner  and  I  called  for  a  box  and  dice ;  which 
not  being  to  be  bad,  he  called  for  a  pepper-box, 
and  it  was  brought ;  1  saw  dice  lying  upon  the 
table,  but  don't  know  how  they  came  there.  ( 
said.  Let  us  play  low.  Some  words  past  be- 
tween the  prisoner  and  Mr.  Hawkins.  I  laid 
down  three  half  crowns.  The  major  set  me. 
I  threw.  Seven  was  the  main,  and  six  the 
chance.  The  deceased  put  down  three  hall* 
pence  a^pst  me,  and  said.  Here,  I'll  set  ye 
three  pieces.  The  prisoner  damned  him,  and 
called  him  an  impertinent  poppy.  Sir,  said 
the  deceased,  f  am  not  afraid  of  ye,  and  he  that 
calls  me  a  puppy  is  a  scoundrel.  At  these 
words,  the  prisoner  threw  a  bottle  at  him.  It 
brushed  his  wig  as  it  passed,  and  he  in  return 
tossed  a  glass.  They  both  got  np  together  y 
but  the  deceased  being  nimblest,  jomped  on  the 
table,  and  reached  his  sword  first ;  and  thea 
stepping  down,  he  drew,  and  stood  ready  lo  de- 
fend himself,  but  made  no  offer  to  push.  Itt 
the  mean  time,  the  prisoner  took  down  hie 
sword  and  cane,  which  hung  together;  and 
there-bemg  the  table  and  a  chair  between  them, 
he  came  round  the  table,  and  was  goinf  to  eh- 
gage  with  the  deceased ;  but  I  ste)med  betweor 
them,  told  the  prisoner,  who  was  drawing  his 
sword,  if  he  made  a  longe,  it  most  be  through 
my  body,  which,  as  I  was  unarmed,  would  he 
wdful  murder.  The  deceased  then  threw  away 
his  sword,  and  they  both  sat  down#g[ain.  The 
deceased  pot  his  hand  forward,  and  said.  Come, 
major,  let  us  be  reconciled,  words  in  heat  may 
be  forgot  and  forgiven.  The  prisoner  answer- 
ed,  God  damn  you,  you  lie— Fll  have  yoor 
blood,  by  God!  And  then,  turning  to  Mr. 
Hawkins,  he  said.  This  is  all  along  of  yoa« 
Mr.  Hawkins  answered.  Then  I  am  yoor 
man ;  and  the.  prisoner  replied,  No,  I  have 
another  chap  to  deal  with  first.  ^Vben  we  aU 
got  op  to  go,  tlie  prisoner  hung  hia  great  rag- 
coat  upon  bis  shotdders,  and  I  think  buitonciV 
it  in  one  or  two  places.  Mr.  Hawkins  went 
out  first,  Mr.  Blunt  next,  the  deceased  Ibllowed 
him ;  I,  the  deceased,  and.  the.  prisoner  caase 
last :  but  he  was  hardly  out  of  the  roomt  vhs» 
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ke  odled  to  Hm  deceased,  Hark  ye,  young 

fjeitteman,  a  w<^  wi'  ye.      The  deceased 

Innied  back,  they  bolb  re-entered  the  room. 

He  door  was  imaiediately  shot  last     1  heard 

idtthia^of  sivords,  and  a  k>ad  stamp  on  the 

floor,  which  I  ^rQe^sed  .was  made  by  the  pri* 

amer,  he  beiog  a  very  heary  man.    Mr.  Blunt 

ud  I  stepped  back,  abd  eodeavoured  to  eet  in ; 

-ve  eoold  not  readily  open  the  door ;   hot  the 

4nwer  coming  to  our  assistance,  we  made  an 

«Btitnee,  Mr.  Blunt  first,  and  I  dose  behind 

hin.   The  prisoner  was  then  next  to  the  door, 

•od  standing  with  his  sword  drawn  in  bis  right 

4ua^  the  point  df  it  bdng  towards  the  deceas- 

«i,  whom  he  held  by  the  shoulder  with  his  left 

baml.    I  think  the  deceased  had  then  no  sword 

is  hts  baod,  at  least  I  saw  none ;   and  1  soon 

afterwards  found  it  dose  to  the  wainscot,  be- 

Jiiod  the  folding  of  the  gfeat  o?al  table.     It  was 

Moody  and  greasy  four  or  five  inches  from  the 

poist.    The  deceased  closed  with  the  prisoner ; 

iNitiasoch  a  manner,  as  if  he  rather  fell  to- 

mda  him  through  weakness,  than  otherwise, 

vkicb  makes  me  think  the  wound  was  given 

him  More  we  came  in.     We  put  him  into  a 

chair,  and  sent  for  a  surgeon.    As  I  held  up 

mj  hand  to  part  them,  J  felt  a  little  prid: 

thfOQgh  my  coat,  by  the  prisoner's  sword ;  but 

I  bdieve  it  was  done  accidentally.    Mr.  Blunt 

at  the  same  Hme  clapped  his  hand  on  his  belly, 

aad  nid  he  was  dangerously  wounded ;  but  1 

aiB  ignorant  by  what  means.    I  told  the  pri- 

aooer,  when  we  came  out  of  the  room,  that  I 

vai  afiaid  be  had  killed  the  deceased  ;  No, 

lavi  be,  1  mi^ht  have  done  it,  if  I  would  ;  but 

J  nave  only  fhgbted  him.    But  suppose  I  had 

iaikA  him,  1  know  what  I  do  in  those  affairs  ; 

forif  I  had  killed  him  to-night,  in  the  heat  of 

ff«»,  I  should  have  had  the  law  on  toy  side ; 
if  1  had  done  it  at  any  other  time,  it  wookl 
bale  looked  like  a  set  meeting,  and  not  a  ren- 
boonter.  f  advised  him,  however,  to  make  off, 
for  fear  of  ihe  worst.  J  asked  the  deceas^  on 
hii  death- bed,'if  he  received  the  wound  fairly  ? 
He  answered,  faintly,  *«  I  th'mk  I  did— but^f 
don't  know— what  might  have  happened— if 
yott— had  not— come  in." 

Michael  Bktnt*  From  the  play  we  went  to 
Will's,  and  thence  to  the  Castle,  wnere  we  were 
T«rv  merry  and  friendly,  till  the  dice  were 
called  for.  We  played  low,  but  Mr.  Hawkins 
noB  declined  ;  upon  which  the. prisoner  said 
to  him.  Why  do  yon  come  into  coqnpany, 
when  you  won't  do  as  others  do  ?  Mr.  Haw - 
kbf  answered,  Bon't  trouble  yourself  about 
Be,  ril  do  as  I  please.  The  deceased  set 
tbcee  half-pence:  the  prisoner  said  it  was 
dMaoed  impertinent;  and  some  other  words 
pinisg,  be  Hang  a  flask  at  the  deceased,  who 
SI  return  tossed  a  glass  or  a  candlestick.  They 
iMk  their  swords,  but  were  prevented  from  en- 
Pgiag,  and  so  tbev  sat  down  again ;  the  de- 
<HM  offered  bin  hand  to  be  reconciled,  upon 
^bich  the  prisoner  ^ve  him  very  ill  language, 
Md  iwore  he  would  have  his  blood.  As  tliis 
■>ds  BM  apprebensiFe  that  ttieir  auarrel  would 
Bisak  oot  again  the  next  day*  t  invited  the 
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company  to  dine  with  me,  in  hopes  to  bring  on 
a  recondliation,  and  prevent  future  mischief. 
The  prisoner  answered  my  offer  with,  No,  God 
damn  ye,  I'll  dine  with  none  of  ye.  Are  ye 
angry.  Sir,  says  I,  Have  ye  any  thing  to  bay 
to  me  ?  Or  me?  says  Mr.  Hawkins.  Or  me T 
says  Mr.  Rich.  No,  he  had  nothing  to  say  to 
any  of  iis.  This  was  about  two  or  three  in  the 
morning.  And  after  we  were  all  come  out  of 
the  room,  i  heard  the  prisoner  call  the  deceased 
back ;  and  they  were  no  sooner  got  into  the 
room  again,  but  the  door  was  flung  to,  witb^ 
great  violence,  and  I  heard  the  clashing  of 
swords.  When  I  got  in,  which  was  with  much 
difficulty,  I  did  not  see  that  the  deceased  had 
any  sword  in  his  hand,  but  he  was  sinking  for* 
ward ;  and  I,  by  going  to  assist  him,  received 
a  wound  in  my  belly,  which  I  was  afraid  waa 
mortal ;  but  1  cannpt  telL  how,  or  by  whom  it 
was  given,  though  I  think  it  could  not  be  by  th« 
decMsed,  because  he  had  no  sword ;  and  be- 
sides, was  not  in  a  condition  to  do  it.  A  sur* 
geon  being  in  the  house,  gave  me  his  imme« 
diatd  assistance* 

Mr.  Shaw,  the  surgeon.  I  found  the  de- 
ceased languishing  in  a  chair.  His  intestines 
appeared  at  the  wound,  and  by  being  exposed 
to  the  air  began  to  mortify.  When  1  had 
dressed  him  1  sent  him  home ;  but  the  next 
day  I  found  a  second  rupture  of  the  intestines. 
He  died  soon  after ;  and  that  wound  was  the 
canse  of  his  death. 

Frisoner.  A  wager  was  laid  betwixt  Mr. 
Rich  and  Air.  Blunt,  concerning  Mr.  Mills'f 
acting  the  part  of  Cssar  in  the  play  of  Julius 
Csesar,  and  it  was  lost  by  Mr.  Blunt  After 
this  a  box  and  dice  were  called  for,  but  not  bj 
me ;  the  drawer  said  he  had  dice,  bat  no  box ; 
npou  which  somebody  called  for  a  pepper- box. 
I  flung  a  main  at  12d,  and  [lassed  it  about* 
Mr.  Hawkins  refusing,  I  said,  I  thought  there 
was  as  good  fellowship  in  a  little  play,  as  in  al- 
together drinking :  then  we  played  foi^  half-ar 
crown  or  3<. ;  and  when  the  box  came  roupd 
again,  the  rest  likewise  refused  to  play ;  a| 
last^  the  deceased  offered  to  set  three  half- 
pence, which  I  said  was  very  impertinent.  He 
called  m^  rascal ;  **  You  impertinent  poppy," 
says  I,  *<  what  do  you  meanbv  that?"  U|ioa 
which,  he  threw  a  glass  at  my  bead,  and  drew 
upon  me.  I  told  him,  he  acted  basely  in  draw* 
iiiff  upon  me,  when  it  was  he  that  gave  the 
aAont.  After  this  1  put  on  my  great  coal, 
and  was  going  out.  Mr.-  Hawkins  had  slipt 
away,  and  the  rest  being  gone  out  of  the  room, 
the  deceased  pushed  the  door  to,  and  drew  upon 
me,  and  wounded  me  in  the  knee,  and  cut  my 
fingers.  I  parried  and  closed  with  him ;  he 
endeavoured  to  stab  me  in  the  back ;  at  which, 
time  Mr.  Blunt  came  in,  and  received  a  wound 
in  his  belly,  which  must  have  been  by  the  de^ 
ceased 's  sword. 

John  Bar7^e$,  the  drawer.  I  threw  the  pri* 
sooer's  great  coat  over  his  shoulders,  as  he  was 
going  out.  Mr.  Hawkins  came  out  Brst,  and 
asked  if  his  chair  was  at  the  door  ?  1  said,  Yes, 


Mr.  Blunt  followed,  and  I  went  down  to  nubar 
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the  door ;  'tti^  f^m  «f  the  «inii]Miiy  iiM  omhigv 
i  went  teek^nd  met  Mr.  Itteh  4  he  M  me  open 
the  60m ;  I  fhtfa^ht  be  «yemtllieMi«et*docFr, 
lod  win  tarttioi^  ^tt  way  iigvifi ;  hdt  he  iwohe 
)it  ine,  attid  told  tade  the  other  doftr :  I  opened 
It,  tndVent  in  fiiM,  ilAd  the  deceaied  kndthe 

elflOner  were  hoth  with  their  sweide  la  (heir 
hds,'tMhitltteto^ftrdb  eaeh  other,  file  tie* 
«ed8ed  ddi^l'mb  the'pri»oiierin  a  nnmieritt 
kf  he  was  niilHhr  tklH^tbati  ptiihiDg ;  and  tMe 
))riflOU«r  with  bis  left  band  had  bold  of  the  ^Aa- 
teased,  vi^bo,  %8  aoon  as  We  |»aMed  them,  IMO 
^6  treak  that  be  ootild  ii<H  ataiad.  I  did  nOtwe 
tifhi  bleedffig  When  I  eame  into  thehMffln, 
though  1  crted  out  tothe^priiolier,  For*€od^s 
aake  what  are  ye  doing? 

Triumir,  Did  nOt  700  'aee  Ihe  deOMied 
MrfTer  to  stab  nte  in  tbetadc  P— BsrfMf.  I^. 

Mr.  Burdet,  a  'tforgi^n.  The  tNM  idifjr  in 
tiie  erenittg,  the  {irisOner  ^M  a  edaoh  'to  nit 
lioase  ^irii  aletter  for  me,  itiibnmtig  nie  that  tie 
brad  been  WOnnded  in«  reiieoiiiiter,aiid  deilridg 
tne  to  cone  to  him.  'I  want,  and  fband  hhnin 
bed  at  the  boose  of  Mrs.  Gardhier,  in  Ajan- 
VtreM,  near'fted-Lton-«|tlhre/wliere  hetiad 
xone^Ied'  himself.  He  had  one  WOMid  iieii0W 
lih  knee  "an  inch  aiid<  half  loug,  itoother  Ob  lih 
botto<ikj  two- of  his  Ungera  were  Cttt  In  tbefifftt 
joint,  and  he  ihewed  methreer  or  fbor  hoteafti 
iiis  breeches ;  iiilt  none  of  his  troMda  *i««re 
labove  arqaarterof  an  inoh  tdeep,  sMl  Hmttiliilhi 
Icff  had  but  just  raised  the  skfti. 
'  Mrs.  Oa9*(/iffer.  The  OtflM>ner  otttie  to  ^y 
liOQse  about  two  o^doek^in'ihe'teotniiigrlke 
Vas  bloody, «dd  opotfftearching^faitti,  riStiod\a 
Voond  in  bisbttttockailieep'cts my'Ang^r,  ttod 
I  dreitoed  it  lor  bim. 

Court  The  ^idende  ia  plam»  fUalrlheipri- 
abner  gave  Ihe  firat  ptt^yoofrOon ;  ^astfd  it  WHI^ 
denied,  that  he  afterwards  IlilMiflle  tleoMAM. 
The  question  is,'Wtether  IVom'thethnte  Hie 
prisoner  threw  the  bottle,  to  the  IftM  i^b^it- 
ceased  receited  the  VOtitfd,  fliere  maftmtyj^ 
Icobciliation  ?  If  thel«  was  not,  I  dfidlc  ft  oan 
be  no  leas  than  moYfler. 

The  jury  (bond  tliere  was  no  tfeeontffiaitbn ; 
but  not  being  tatiiffi^d  as;to  the  tnmder,  they 
agreed  upon  «  s|ieeiAl'veifditt. 

The  cotmael  on  bfolh  aidoa*  attaiidtng,  they 
IMated  the  principal  ttohito  of  the  ^f  idenoe  for 
the  bOnsiderationof  thejddges. 

What  the  priaoller^l  toimsbl  dMfw'np,  Ma 
to  this  effect: 

«« We  find  that  the  prisoner,  the  delilteM, 
ittid  three  more  met  at  the'  taVem,  where  tiiey 
aU  Appeared  fiery  friendly  .-^A  box -and' dice 
wcte  called  ftr,*-they  played 'some  time  Ufe- 
ther,  till  Mr.  Rich  said,  Who  will  set  me  thrOe 
half-crowns?— The  decisased  pot  down  thfrtte 
balf- pence,  and  said,  I'll  set  ye  three  piecOa.— - 
The-  prisoner  aahl,  Tliat'a  impertment-^the 
deceased  answered,  He  that  says  I  am  imper- 
tinent, is  a  raicai:— *The  prisotfer  thHsw  a 
bottle,  and  the  deeOtoed  threw  a  gHna.— They 
both  got  up,  and  tdbk  their  swords ;  bnt  ttne^ 
the  company  stepped  in,  'and  prOfented  their 
engaging.— They* sat'downagain  to'drmk,<~- 


«lBid  about  hn  bovir,  ami  then  Ibe  «MBpan^ 
broke  ^>.-^The  pnsooer  itot  en  biacreat  caat 
'^^faey  all  want  out  of  4ie  -vOom.^-^he  pris- 
aonerand  Ae  deOeas^  ratmnel,  the  dobr waa 
ahut^  and  the  UadUnig  «f  sworda  was  heakd.** 

the  oOiinsel tor  the  king  ataleA  the  evidenob 
to  ^*e  following  pOrpose : 

"  We  find,  that  on  the  «d  of  Fdiraary  the 
prisoner,  the  deceased,  and  tfiree  otiKfs  wese 
IB  oompiBiy  at  theCaatie-te?em,  alid  eontiirtarii 
in  «  peaceMe  manner  for«boot  twoli'ouia.^ 
The  prisoner  than  called  for  a  boa:  and  dioft; 
but  none  Mag  to  be  had,  he  ^oaMed  forti* 
Ijepper-taiE,  wnMi  was  broaffbt**-Biee  warn 
fbond  mm  the  tdMe ;— they  played  ait  bantd. 
«*-^r.  Rich  naked,  who  woold  aet  bim  thif» 
Mf-crowoaF  Thedeeeaaed  in  a  jocular  man- 
lier fold  down  three  half-j^oe,  and  add, 
Mere^s*tfareepiee6B->^e  pnaoner  ealled  hina 
an  impertinMt  poppy,  and  'threw  a  botde  «t 
him,  wbwh'misaed  liim,^bot 'bruahed  bis  wig. 
•*^Tfae  deoeaKd  toased  »glan  or  candlestick  at 
the  priaooer,  which  did  not  hit  faim«— Th^ 
bath  Tdae  up,  ^mwl  took  Iheir  swovis ;  bnt  wan 
pveMnled  >#om  <figliiwg.->«nN7  eat  down 
VMun.-'^ba  deoeased  idRnttd  to  be  iVieuda 
^Mthr  the  priaoner ;  botthepriaonar'anawarad, 
9fo,God  damii<t«!  Pll  bare  yinirMood,  1i)r 
4M !— ilnaiboiit^an  <  imnr  "aaer  tbia,  theooar- 
pdnyoil  want*out'af  thentem;  but  thepri- 
MOOT  daHad  tki  the  ideoedsed,  and  aaid,  Yoaag 
gantl«man,\i'word  with  yc^-^^iTkey  bothw* 
lohied'talo^the  iWtan^-MiHe  idoiarwaa  ohot  with 
fibMde,tKid  the^daakhig^f  avMoads  waahcard. 
^Woiind  that  Trbm  the  time  that  •  the  botlfo 
>lia'fliia|r»  to  ^^  time*af  the  breakings  up ^ftte 
eolMany,'thOre'Wa8«o  Meoncilialion." 

Thttie  two  rasKh  idraotfbts  being  eoasparad, 
'iftfd^BdaM'aiieraiUons  befiig  made,  a  third  was 
dmwn  up,  "Which  was  agvf«d  to  and  aignad4»y 
liejory,  ahd  waa-to  this  tdnor. 

'Bpeciai.  Verdict. 

«tTfaat! wpoothe  Id  day  of  Tebroaory,  ITU, 
the  -pl'tootoer  ai|d  the  deceased  wete  hi  4300* 
pany,  together  with  John  Rldi,ThonMMr  H«w« 
itibs  and'Midhael^Blant,  in  a  too«i  at  the 
Caatle^wreihi  m  ^Oruiry^tabe,  in  the  ooonty  af 
Middteae^c  in  a  ftiendly  manner.    Itetbikr 
they  had  cObtiMedthns  for*  <Wo  lioura,  box  and 
•dk»  were  eallijd  ibr;  the  dVawer  naid,  lieliad 
•dice  batno  bOK ;  and  iheretipoii  t&e  priaoder 
bid  the  dtewer 'bring  thepeppeT'bex,  which  ha 
Immedhrtdydid:   addtuen  the  i^eciipuny  be- 
gan to  play  at  hazard ;  dnd  aAer  they  faMl 
played  some  Ihlle,'  the  aaid  Rieb  staked,  If  atty 
t>ne  would  ael  him  thrte  4ialf-croWBa  P  WheM- 
*npon  the  deoeaied  in  a  jodulAr  •  tnamaer  Ml 
down  three  haltoeiltty  pieces,  feuid  tfaerr  indd  to 
the  said  tUeh,  I  Itsre  aet  vou  thMe^pieeesLaBd 
theprisoolerattheaametimeaerthe'eaid  Kieh 
three  hidP-crowna,  *  %hieh  the  aaid  flich  won : 
aad  immedialirfy,  after  the  prisotter  ii»  en  tmgty 
m^ner,  turned  dNnit  to  tbedorpfiid,  end  aaM, 
It  was'toitttpertihbbt  Ihhtf  Hr  •effanlf-penea, 
end  that  >the  d^teMd  'wis  *«ii  iaapMiMit 
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fqif^  Ar  aa^Mif  |  to.  wkiob  the  dUbeMcd 
ofimd,  Wboefer  ctlM  bin  t^-  wm  a 
■mL  Tbal  thareopon  tke  nad  Jolui  Oiieby 
mk  w a  bMle,  aqd  witb  gnat iovee ihvMrlt 
««Mw«fiel'  Willieliiioiii6ow«r;*  nbkli 
ImladU  Ml  iMt  tbe  saidCkKirtr,  bot  bniabad 
ymjmdwiKi  aiit  pa«PM|  by  hia  bead,  a6<|  beat 
•Vtwaaaf  tba  Bowder^  wh^ranpop, llio da* 
CMpediiintdiaHly  afW  taaied  aaamlMick  or 
Nllft  « fvgia  pnediot'  Jobaanete  Oari^,*  tut 
idaotbitbia  wilb  tbe  aame :  wpea  wbieb 


tbadmaacd  aad*  tbe  prboaer  botb  Mae  u|^to 
fttcbtbair  s«perdB»  whwb  tben  boo^  up  in  tbe 
mm\  and  tbe  deataaad  diew  bia  aword^  but 
Aa  ftifBMr  mm  preaeuted  ftem.  diawiag  bia 
kr  lieaampepjr ;  woA  the  deceaaadtberaupoa 
flbma  aav^  bia  amerd,  aad  theoa«paby  mtaa- 

C'  f ,  tbif  aatdow^  a9aiulea  Ibe  apace  of«o 
.  'Tbat  el  tbecxpiratieo  of  ae  bow,  tbe 
duaaaad  aaid^lo  tbe  priaauer.  We  ha^  bad  bet 
vardBybiilyoa  waa tb« aagpMaaor ^  botltbiok 
wanay  paaeitever;  andatllMaaBselWMef- 
tedbSafaaDd  tetbeaaid  Job^Oeeby,  tewbieb 
(ba  md  Joba  Ouebjp  anairevad,  Ne,  dama  y eu, 
1  will  bave  your  Moe^L  Vbey  fertber  lad, 
tbtt  aftiripamlbe  feaheoiM[  waa  paid  by  tbe 
diQBaaid,  tbe  mwomt,  Ridl,  Hawklaa  and 
Ittaat;  and  alftfae  eempaBy^  woepi  tbepri* 
aM»,  want  out  of  tbeaoeni  lego  borne;  and 
Ibajriaiaii  ranaaiaiBg  aiaue  in  the  »eem,  eatied 
ta  tbe  daaaaeed  io  tbaae  weida,  Young  nan, 
MBMbaok,  I  have aomething  Io  aay  teyou; 
vbtmnpau  the  deoaaaed  returned  into  the  roona, 
lai  iinwedialely  the  doer  waa  Iflung  to  a  nd 
ihat,  and  theraby  the  feat  of  th^  company  were 
enhdad:  aad  tben  a  eiaabinff  of  awerda  waa 
biipdf  fed  Hie  prvaoner,  with  nip  aword,  gave 
tbe  daeaaaed  the  mortal  wound  mentioned  in 
tile  indictment,  of  which  he  died  tbe  next  day. 
Ibay  further  flod,  that  at  tbe  brt  wiring  up  of 
tbaeimpany^  Hm  paieoner  bad  bia  great  coat 
Hinwn  eraa  hie  atieuldeM;  and  t(^  1^  re* 
MHed  thraa  aligfat  wounda  in  tbe  engagemaut ; 
•M  that  the  &eeaaed  being  aakeC  upon  bia 
iMib-bad,  whether  he  received  bia  weiwd  in  a 
■taaUya«MNiffal  awerdamen,  eaMed  iair,  an- 
■eoed,  I  think  I  did.  That  from  tlie  time  of 
tiMwing  the  bottle,  there  waa  no  raconciiia- 
thn  between  the  priaoner  and  the  deeeaaad. 
did  wbetber  Ibia  be  murder  or  nwnaiaugbter, 
Aajpry  pray  tbe  advice  of  tbe  Court,  and  find 

Tbepffeoner  being  carried  back  to  Newgate, 
[Maiaad  very  eaey,  for  about  a  twelve-month, 
btriagDO  ivone  on,  and  lodged  io  a  conupodioua 
iMB;  and  aa  tbe  prasecutor  had  taken  no 
2?^  tawarda  bringing  on  the  bearing  of  the 
^cdil  Vardiol,  be  grew  pretty  conHdent  it 
^^Nld  be  determined  manalaagbtar,  andieed 
tiomel  to  move  the  CouK  of  King'a-benob  for 
iCtatiiinw,  to  be  made  for  arguing  the  ape- 
ymdict  before  the  Court ;  which  being  or- 
*t*Ml,  a  CtriwTwri  pro  Kege  waa  brought,^ 
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baingal  the  bar,  it  waa  made 
a  Ccndlium^  tbe  Court  being  of  onudoD  that  it 
eoald  not  be  made  a  ConcilSun  in  his  absence ; 
andb  an  ffillary  l^aam,  IS  Geo.  1,  it  waa  argued 
by  aeneant  uamatt  for  thahing,  and  aai^nt 
&yre  for  the  dafondaot* 

Hk  BwmaU.  In  eriler  taoeuaider  whether 
B  HMurder  or  manabugbtec,  i  shall  prOf 
mii|^  that  which  ia  not  to  be  disputed,  that 
evesy  maKotana-  hilliog  ia  murder,  and  thait 
aaaMee  nrnj^  be  either  esoreaa  or  implied.  Tbia 
ia  malice  impKed  in  tne  act  itaelf,  because 
^baae  waa  no reaaonable  provocation;  there  waa 
nothing  bnl  wordapaaaad  between  tbem,  till 
the  pcianner  threw  tbe  bottle  at  tbe  deceased; 
aad  it  baa  been  often  remlr ed,  that,  in  point  of 
law,  wurda  are  no  provocation.  Bnt.ii  worda 
weie  a  aufficient  peovooalion ;  yet  it  appeara, 
the  paiaenar  began  with  weeda  aa  well  aa  act^. 
The  calling  Mr.  Gewer  an  impertinent  poppy 
waa  uMvieua  to  tbe  aaying  or  doing  of  any 
thiiuf  hy  Mr  Oowca,  that  could  give  offence 
to  the  priaoner:  if  the  setting  of  half^penoe 
waa  a  thingfo  be  leaented,  the  affiront  waa  to 
Mr.  Bioh,  and  not  to  Mr.  On^y,  wboae  belt 
to  Riofa  waa  nol  at  all  affected  by  what  waa 
dane  by  Mr.  Gowca.  4>d  that  it  is  murder  in 
tbta  defendant,  I  think  cannot  be  dianuted, 
after  the  jndgmeiU  of  tbe  Court  in  Maw- 
gridge^a  caaa;  there  the  boule  thrown  br 
Cape  bit  Mawgridge,  and  broke  bia  heMl; 
here,  the  eandleraok  or  bottle  teased  by  Gower, 
did  not  hit  the  priaoner  at  the  bar :  that  waa 
a  andden  conflict ;  tbia  a  deliberate  a^t,  aft^  a 
diapeailion  to  peace  manifeated  by  Mr.  Gowei^ 
ana  a  cootinuanee  of  malice  in  the  priaoner  fiar 
above  an  hour  afler  ^e  flmt  conflict.  What 
was  dene  here  by  Mr.  Oower  would  have  been 
juatiflable  in  him,  area  if  the  candleatick  had 
nit  the  priaoner:  and  ao  it  waa  resolred  in 
Mawgridge'a  caae ;  for  there  the  bottle  returned 
by  m.  Cope  did  bit  the  defendant,  and  broke 
his  bead.  And  aa  die  act  done  by  Mr.  Gower 
waa  jua^flable  in  him,  it  foHows,  that  it  can 
be  no  foundation  to  excuse  or  mitigate  tbe  sub- 
sequent kitlino  by  Mr.  Oneby.  Tbe  case  pi|t 
in  Mawgridg^a  caae  of  an  assault  by  A  upon  B. 
B  drews  his  sword,  and  purauea  A  to  the  wall, 
where  A  in  hia  own  d^cnce  kills  B ;  tbia  ia 
held  murder  in  A,  though  it  baa  many  atrong 
cireumataneaa  in  ferotir  of  A,  which  are  not  io 
tbia  caae.  But  I  apprehend,  it  is  not  neoessary 
to  rely  barely  on  tbia  point,  that  there  ia  malice 
implied  in  the.  act ;  since  it  plainly  appeara, 
upon  the  atate  of  the  caae,  that  here  ia  expreaa 
malice.  When  the  deceased  waadeairoua  to 
end  tbe  matter  amicably,  the  priaoner  replica, 
*^  No,  damn  you,  I  will  have  your  blood  :*' 
tbia  ezphuna  aad  goea  through  tbe  whole  fact, 
and  provea  the  auhaequeot  hilling  to  be  mali- 
•ciooa. 

I  do  therefore  iiuiist,  that  tfikiog  it  either 
way,  either  aa  a  kiHiag  out  of  malice  impli«<i»  . 
or  malice  espreaa,  it  is  murder  ;  and  that  tbia 
upon  the  foot  ia  yi  hilling  of  malice  implied^ 
and  upea  the  ptiaaaer'e  own  worda  couple^ 
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wkh  the  fact,  it  is  malioe  «3q»reni,  mod  eonte- 
queutly  murder. 

Seijeant  Eyre,  for  the  defendant.  The  quea- 
tien  18,  wliat  defrree  of  hoonicide  tbia  is ;  and  I 
apprehend  it  to  be  but  manstaoirhter :  the  dis- 
tinction ia,  that  if  the  killingflwof  mah'ce  fore- 
thought, it  is  murder;  if  on  k  audden'occa- 
aion,  it  ia  but  roanahiugbter ;  and  that  I  take 
to  be  this  case:  in  3  Instit.  51  malice  pre- 
pensed is  defined  to  be,  when  one  oompaaaeth 
10  kill  another,  and  d(ith  it  tedaio  animo :  on 
the  other  hand,  roanslaoghter  is  the  doin|f  it 
without  premeditation,  upon  a  sudden  brawl, 
shofflinff,  or  contention.  3  Instit.  57. 

The  Jaw  baa  ever  been  indulgent  to  the 
paasiooa  of  men ;  *  ira  furor  brevis  est,'  and 
therefore  as  a  madman,  the  party  ia  excused 
for  what  he  does  in  a  sodden  tranaport  of 
passion.  I  do  admit,  that  bare  words  are  no 
provocation ;  but  yet  they  will  aerve  to  explain 
the  nature  of  the  combat,  and  shew  whether 
it  was  sudden  or  not.  The  calling  the  prisoner 
m  rascal,  was  what  no  man  of  honour  could 
put  up ;  and  as  this  waa  the  beginning  of  the 
quarrel,  the  fighting  was  aa  snoden  as  .the  re- 

Sroachful  words.  If  the  priaoner  bad-  stabbed 
Ir.  Gower,  upon  speaking  the  words,  and 
Gower  had  done  nothing,  I  believe  it  would 
have  been  murder;  but  here  was  a  regular 
iight,  an  intercliange  of  blows,  and  so  it  oomes 
up  to  the  case  put  in  Kelyng  55,  of  a  combat 
between  two  of  a  sudden  heat ;  where  if  one 
kills  the  other,  it  is  but  manslaughter. 

The  law  has  fizedno  certain  time,  whefc  it 
ftball  be  presumed  the  pauions  of  men  are 
cooled.  The  case  in  19  Co.  87,  must  ^ke  op 
m  longer  time  than  this ;  for  there  the  bov  ran 
three  quarters  of  a  mile  to  his  father,  and  toM 
bis  story,  and  after  that  the  father  provided 
himself  with  a  cudgel,  and  bad  as  far  to  joro 
in  pursuit  of  the  other  boy ;  and  there  is  thia 
difierenoe  between  that  case  and  the  case 
at  bar";  that  there  the  adversary  was  out  of 
siffht,  but  here  he  continued  in'  presence, 
wnich  must  rather  inflame  than  abate  the 
passion. 

The  words  made  use  of  by  Mr.  Grower  carry 
an  imputation  on  Mr.  Oneby,  which  might 
provoke  him  afreah ;  the  teliing  him,  he  was 
the  aggressor,  was  not  likely  to  make  an  end  of 
the  quarrel :  and  that  is  plam,  from  the- manner 
in  which  Mr.  Oneby  understood  them,  who 
would  never  have  said  ao  harsh  a  thing  to  hia 
Iriend  Mr.  Goiver,  if  be  had  been  at  that  time 
in  anjedegree  master  of  himself. 

It  is  not  found  by  the  verdict  who  began, 
mfW  Mr.  Gower  returned  into  the  room :  it  is 
not  likely  the  prisoner  began,  because  he  had 
his  i^reat  coat  thrown  or er  his  shoulders ;  and 
as  to  the  shutting  ihe  door,  it  is  stated  to  be 
done  immediately  on  Mr.  Gower's  returning, 
and  is  likelier  to  lie  dooe  by  him  that  came  into 
the  ro<}m.  When  the  first  conflict  hap|iened,  it 
appfars  Air.  GoWer  was  the  readiest  to  draw 
his  sword ;  it  was  actually  drawn,  and  the 
.prisoner's  was  not;  and  suwe  it  is  not  stated^ 


who  drew  first  the  seoond  time,  I  think  itongfat 
to  be  expkined  by  the  first. 

To  make  it  murder  in  the  first  instance,  it 
must  be  done  with  a  weapon  that  woold  en* 
danger  life.  The  bottle  in  Mawgridge's  ease 
was  full  of  wine,  and  it  bit  him  (Cope)  so  vio^ 
lently ,  that  he  never  spoke  more.  But  for  any 
thing  appearing  opon  the  verdict,  this  might 
be  only  a  small  oil- bottle,  usually  aet  opon 
tables  in  public- houses;  and  might  perhaps  be 
empty  bdTore.it  was  flung.  The  case  or  Mr. 
Turner,  which  is  taken  notice  of  in  Comb.^OTi 
was  held  manalaughter  upon  thia  reason,  be- 
cause the  clog  was  not  such  an  inatraoMnt^ 
from  a  blow  with  which  it  waa  likely  dnth 
ahould  ensue.  But  supposing  the  bottle  to 
be  as  big  and  as  fnll  as  Mawgridge*s  bottle, 
yet  no  harm  waa  done  bvit  here,  aa  there  was 
m  BAawgridge's  case.  Here  was  no  drawing 
the  swm  eo  instante^  as  Mawgridge  dkl} 
which  oecasiooed  the  judges  to  lay  the  re* 
taming  the  bottle  by  Mr.  Cope  out  of  the  case, 
and  construe  the  immediate  drawing  the. 
sword,  as  an  intent  to  supply  the  mischief, 
which  the  bottle  might  fall  short  of;  andeven^ 
in  that  case,  one  great  man  differed  from  the 
rast  of  his  brethren.— So  that  Mawgridge^ 
case  is  materially  different  from  this.  There 
the  intention  from  the  first  throwing  the  bottle 
was  to  commit  murder,  here  it  waa  otherwise. 
There  the  first  bottle  hit,  here  it  missed.  There 
the  murderer's  intent  was  immediately  carried 
into  execution,  here  was  a  long  intemiptkMfc 
The  deceased  needed  not  have  returned,  if  he 
had  not  been  eoually  disposed  to  combat ;  and 
he  himself  said  it  was  a  fair  combat,  which 
there  was  no  pretence  to  say  in  Mawgridge*s 
case. 

Serjeant  Damall  replied.  The  words  on  both 
sides  must  certainly  be  laid  out  of  the  caae ;  if 
not,  poppy  was  worse  than  raacal,  because  it 
is  the  name  of  a  beast.  If  Mr.  Gower  took 
Oneby  to  be  the  aggressor,  the  condeaoension 
waa  greater  in  him ;  it  ia  no  more  than  saying » 
I,  who  have  been  injured,  am  i^eady  to  pasa  it 
by.  I  do  not  find  it  was'atall  relied  upiAJn 
Mawgridge's  case,  that  the  bottle  waa  full ; 
and  as  to  the  case  in  Comberbatch,  Turner's 
servant  there  had  committed  a  feult,  for  which 
he  was  liable  to  be  corrected :  the  deceased's 
declaration  was  only  that  he  received  the 
wound  by  a  fair  push. 

The  Court  said  nothing  upon  this  argument; 
but  appointed  another  to  he  before  all  the 
judges  of  England.  And  in  Easter  term  fol- 
lowing (May  6),  it  was  accordingly  argued  by 
Mr.  Lee  for  the  king,  and  Mr.  Kettleby  (ser* 
jeant  Baynea,  who  was  retained,  being  iU)  for 
the  prisoner,  to  the  same  effect  as  the  former 
argument.  Sir.  vol.  2,.  770.  The  prisoner  not 
iiemg  preaentin  Serjeants- inn  (Chaocery-laneX 
as  he  was  m  court  upon  the  first  ailment ; 
this  last  being  only  to  have  the  advice  of  th« 
other  jttdgcik 


«] 


for  the  Murder  a/*  JVUlUm  G&toer. 


A.  D.  1736. 


[4« 


Tfiaity  Term,  13  Geo.  1,  anf]  1  Geo.  9,  1737. 

Mbndi^^  June  12. 

Mr.  Onebj  being  broug'hi  to  the  btr  from 
Newgiteto  hear  the  resoJutioo  of  tbe  Court, 
theaief  justice  Ra>-.noiKk*deliTered  theopi- 
UOQ  of  tlM  judges,  in  tbc  following  OMnner. 

The  Ring  vers,  John  Oneby. 

A(  tbe  general  setsions  of  the  peace,  beld 

•t  Hiekes-ball,  for  ibe  county  of  Middlesex, 

ttdi  day  of  February,  in  tbe  12ih  year  .of  Ms 

nsjesty's  reign,  John  Oneby,  of  8t.  Martin's 

ii  the  fields,  ffent.  was  indicted,  for  that  he, 

tbe  Sad  day  of  Febfparr,  Id  Geo.  at  the  safd 

ptriah,  mmiously,*  Yolnntartly,  and  of  his 

■slice  aibiethoogbt,  made  an  assault  upon 

sne  William  Gower,  esq.  and  that  he  tbe  said 

Mo  Oocby,  with  a  sword,  which  be  then  and 

there  held  dimwn  in  his  right  hand,  the  said 

WiUiam  Gower,  in  and  upon  the  left  part  of 

bis  iielly,  near  the  navel,  feloniously,  volUo- 

My,  and   of  bis  malice  lore- thought,  did 

Uriw  and  thrust,  giving  the  said  William 

Oower,  then  mud  there,  with  the  said  drawn 

imnl,  in  and  «pon  his  sai<i  XeiX  part  of  bi9 

My,  near  the  navel,  a  mortal  wound ;   of 

wbicb  mortal  vround,  the  said  William  Gower 

Jived  in  a  famffiiishing  condition,  from  the  said 

$ai  dav  of  February,  to  the  Srd  dav  of  the 

nid  Fehroarj^  ;  on  which  Srd  day  of  February, 

Ibe  nid  William  Gower,  at  the  parish  afore- 

liid,  of  the  said  mortal  wound,  did  die ;  and  so 

tbe  jorors  find,  that  the  said  Oneby,  the  said 

WiUtam  Gower  feloniously,  voluntarily,  and  of 

bis  malice  Ibre- thought,  did  kill  and  murder. 

Wbieb  indidnoent  being  delivered  to  the  jus* 

tices  of  gaol-«ielivery  for  Newgate,  the  said 

ioba  Oiwby   was  arraigned  thereupon,  and 

pladed  Not  Giiiitv.    And   upon  the  Trial, 

vfaieh  was  had  berore  Mr.  baron  Hale,  and 

or  William  Thompson,  recorder  of  London,  the 

jary  found  the  sjiecial  verdict  following,  vis. 

I*  That  the  said  John  Oneby,  and  the  ^aid 
William  CSower,  together  with  John  Rich, 
ThooMs  Hawkins,  and  Michael  Blunt,  were  in 
company  together  in  a  room  in  the  Castle  ta- 
vern, in  tbe  parish  of  St.  Martin's  in  tbe  fields, 
IB  a  friendly  manner ;  that  after  tbe  said  John 
Oseby,  William  Gower,  John  Rich,  Thomas 
Hawkins,  and  Michael  Blunt,  had  continued 
together  in  the  said  nfem,  for  the  space  of  two 
boars,  a  box  and  dice  were  called  for ;  where- 
open  tbe  drawer  said,  that  he  had  dice  but  no 
wx ;  and  Uiat  thereupon  the  said  John  Oneby 
commaoded  the  drawer  to  bring  a  pepper-box, 
sad  acoordiDgly  a  peppei^boz  and  dice  were 
Woagbt ;  that  immediately  after,  the  said  John 
OnclHr,  WiUiam  Gower,  John  Rich,  Thomas 
Hawkins,  and  Michael  Blimt,  began  to  play  at 
bisard;  and  after  they  had  p&yed  halt  an 
boor,  the  said  John  Rich  asked,  if  any  of  tbe 
company  woold  set  him  three  pieces  of  money, 

*  From  lord  Raymond's  BeportS|  vol.  9, 
^  UB$f  and  foUdwiog  page«. 


called  balf-erowns;  that  thereupon  the  said" 
WiUiam  Gower,  io  a  jocular  manner,  set  three 
pieces  of  money,  called  half- pence,  and  then, 
said  to  the  said  John  Rich,  that  be  had  set  bin> 
three  pieces ;  that  the  said  John  Oneby,  at  the 
same  time,  set  the  said  John  Rich  three  halll 
crowns,  which  the  said  John  Rich  won ;  and 
immediately  the  said  John  Oneby,  in  an  angry 
manner,  turned  to  the  said  William  Gower, 
and  said  to  him,  that  it  was  an  impertinent 
thing  to  set  half -pence ;  and  further  said  to  the 
said  William  Gower,  that  he,  the  said  William 
Gower,  was  an  impertinent  puppy  in  so  doing  ^ 
to  which  tbe  said  William  Gower  then  and 
there  aiMwered,  that  whoaoevcr  called  him  so. 
was  a  rascal;  and  thereupon  tbe  said  John 
Oneby  took  up  a  glass  bottle,  and  with  great 
force  threw  it  at  the  said  William  Gower ;  but 
tbe  glass  bottle  did  not  strike  tbe  said  William 
Gower,  but  paning  by  near  his  head  brushed 
bis  peruke,  which  ne  tlien  had  upon  his  head, 
and  beat  out  some  of  the  powder  out  of  his  pe- 
ruke ;  that  thereupon  the  said  William  Gower^ 
immediately  after  Glossed  a  glass  or  candlestick 
at  the  said  John  Uneby,  but  the  glass  or  can* 
dlestick  did  not  hit  the  said  John  Oneby,  u|m>is 
which,  both  tbe  said  John  Oneby  and  William 
Gower  presently  rose  from. their  seats,  to  fetch 
their  swords,  which  then  hong  up  in  the  room  ; 
and  the  said  WiUiam  Gower  then  drew  hia 
sword  out  of  the  scabbani,  but  tbe  said  John 
Oneby  was  hindered  by  others  of  tbe  company 
from  drawing  bis  sword  out  of  the  scabbard  ; 
whereupon  the  said  William  Gower  thfew 
away  bis  aword,  and  by  the  interposition  of  the 
said  John  Rich,  Thomas  Hawkins,  and  Mi- 
chael Blunt,  tbe  said  William  Gower  and  John 
Oneby  sat  down  again,  and  being  so  set  down, 
continued  for  the  space  of  an  hour,  in  company 
with  the  said  John  Rich,  Thomas  Hawkins, 
and  Michael  Blunt ;  that  afUr  the  expiration 
of  that  hour,  the  said  William  Gower  said  to 
the  said  John  Oneby,  We  have  had  hot  words, 
but  you  was  the  aggressor,  bnt  I  think,  we 
may  pass  it  <iver ;  and  at  tbe  same  time  the 
said  William  Gower  offered  his  hand  to  tbe  said 
John  Oneby  ;  to  which  the  said  John  Oneby 
then  answered  the  said  William  Gower,  No, 
damn  you,  I  will  have  your  blood  ;  that  after* 
wards  the  reckoning  was  paid  by  the  said  John 
Oneby,  William  Gower,  John  Rich,  Thomas 
Hawkins,  and  Michael  Blunt:  and  that  the 
said  William  Gower,  John  Rich,  Thomas 
Hawkins,  and  Michael  Blunt,  went  out  of  the 
said  room,  with  ao  intent  to  go  home,  leavings 
the  said  John  Ooeby  in  the  rdom ;  that  the 
said  John  Oneby,  so  as  aforesaid,  remaining  in 
the  room ;  called  to  the  said  William  Gower, 
Young  man,  come  back,  I  have  something  to 
say  to  you ;  that  thereupon  the  suid  William 
Gower  returned  into  the  said  room,  and  tbe 
door  of  the  room  was  immediately  flung  to,  and 
shut;  by  reason  of  which  shutting  of  the  door, 
all  of  the  said  company,  besides  th6  said  Wil- 
liam Gower  and  John  Oneby,  were  shut  out  of 
the  room,  and  that  then  after  shottin(r  of  the 
dooTi  1^  cU^biog  of  svfovdf  was  heard;  thta 
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Ibe  jufv  Hod,  tiai  tiw  aud  Mm  Oneby  give 
the  8M  William  Oowcr,  with  his  tivonk,  the 
mertal  weued  in  the  indictment  mentiiHied,  of 
wbieh  he  died;  but  they  further  fiod,  that  al 
the  breaking  up  ef  the  eompany,  the  mid  Mm 
Oiieby  bad  bia  great  ooat  thrown  over  hie 
ghoalders,  and  thai  tbe<  mid  John  Oeebf  re- 
oeired  three  small  wonnda  in  the  fighting  irith 
the  mid  WiUiam  Gower»  and  that  theaaid  Wil- 
liam Gower  being  ashed  upon  his  deatfa«-bedy 
whether  he  the  mid  WiUiam  Gower  had  re* 
oeired  hia  wound  in  a  manner  emeng  swords- 
men  called  fair?  aoawcred,  I  think,  I  did :  and 
they  ftMther  find,  that  fram  the  time  the  aaid 
John  Oneby  threw  the  glam  bottle  at  the  said 
William  Gower,  there  wm  no  meeneilialion 
between  the  mid  John  Oneby  and  WiUiam 
IBower :  and  whether  this  is  nMwder  or  man* 
sbnghter,  the  jnry  pray  tim  adfic»  of  the 
Conit :  and  if,  &o.*^ 

80  that  the  ^uesdoo  upon  the  special  feidiel 
is,  whether  John  Oneby,  the  pnsener  at  tlw 
bar,  is  giiUtv  of  murder  or  manslaughtBrr 

A  gmat  cleal  of  time  wae  spent  m  drawiaff 
«p  this  snecial  Terdicl ;  for  aJthough  the  toM 
at  the  Okf  Bailey  was  in  the  beginning  of  last 
March  was  It  months,  yet  the  record  was  not 
mmo^yed  into  this  coort,  titt  Hilary  term  last, 
towards  the  end  of  which  tenoa,  it  was  argued 
by  connsel  on  both  sides  ;  and  another  argn- 
meat  being  denied  by  the  connml  for  the  pri* 
floaer,  we  tlioaght  it  proper  te.«desire  the  opi- 
nion of  aU  the  rmt  of  tlie Judges;  mid  ibr  thnt 
purpose,  it  was  mgnod  before  aU  the  judges,  at 
peqeant^a-inn  hall  in  Chancery-^ane,  upon  the 
6th  day  of  May  last,  which  was  as  seen  as  all 
the  Judges  eosid  picet,  by  reason  df  theinler^ 
▼eatiou  of  the  cirenits.  And  after  mtlnre  cen» 
aideralion  had  upon  a  meetiag  of  them,  they 
sfrio^im  gave  their  opiaiona,  and  came  to  tha 
lemlntion  onaniiMHislv,  not  one  ef  them  dis- 
senting, and  which  I  have  autherity  fiom  IJhem 
todecnra,  vis. 

That  John  Obeby,  the  prisoner  at  the  bar, 
npen  the  fiMto  firaad  upon  this  apoeial  vtrdiet» 
is  gaiity  of  mwder. 

Wiihe«it  enlerinf  mte  a  nice  examhMiiea  of 
the  several  definitions  erdesorinlionBef.mnr- 
der,  as  they  are  found  in  ^  eld  htw-booiks,  as 
Bracton,  Britten,  and  Fleta,  where  the  wicked- 
•sm  ef  the  act  is  aggravated  by  the  ehvam- 
etances  of  secrecy  or  twaehery»  murder  has 
besn  hmg  since  settled  to  be  the  velnatary  kiU- 
ing  a  permoef  malice  prepense;  and  that,  w4ie- 
ther  ft  was  dene  secretly  or  pttUidy.  8taandf. 
PI.  Ger.  18,  b.  8  lust.  64. 

Bm  then  it  must  be  cenideved,  what  the 
word  malice  in  such  case  imports.  In  com- 
mon aceeptathm,  malice  b  took  to  be  a  set- 
tled anger  (which  reqnires  seme  length  of 
time)  m  one  penon  against  another,  and  a 
desim  of  revenge.  But  in  the  legal  accepta- 
tion, it  imports  wickedness,  which  indudm  a 
circumstance  attending  an  act  that  cnta  otfaH 
•Kcnse,  By  95  H.  8,  c.  3,  thr  taking  away 
dergy,  it  is  enaeted,  That  enrery  person  who 
ihaUbe  iadictad  of  the  crimes  theraa  OMn-. 


TfialqfM^Oaefy^ 


f44 


taoned,  and  thereupon  arraigned,  and  staq4 
mato,  ef  mdiee  or  of  ftewardnem  of  m>nd, 
ehali  lose  the  benefit  of  his  dergy.  Now  in 
that  place,  malice  can  never  be  understood  in 
the  vulgar  sense;  finr  the  party  cannot  bo 
thought  to  stand  mote,  oot  of  a  settfed  anger, 
or  desire  of  revenge,  bur  only  to  save  bieMdf ; 
and  therelbre  such  standing  mute^  and  refiudn^ 
to  submit  to  the  courK  of  justice^  is  said  to  b^ 
done  wickedly,  i.  e.  without  any  manner  of  ex« 
otHM,  or  out  of  firowardnem  of  mind. 

This  malice,  an  essential  ingredient  to  make 
the  killing  a  person  BMirder  (to  use  tbe  sspn^ 
dons  of  End  chid'  justice  Coke,  aad  tord  eh«f 
juatioe  Hale,  whose  authority  hath  estabhshsd 
them>)  must  be  either  implied  or  exprem  ;  and 
says  Ualev  in  hia  Fleaa  9f  the  Gmwn  44  thif 
in^ed  maliee  iaceBeded  dtber  firom  the  mao^ 
ner  ef  doing, or  from  tbe  permn  sldn,  orthe 
person  kiUing.  Ab  to  the  two  lest,  them  ia  ae 
occasMn,  at  preaent,  to  take  them,  into  csad* 
deratioii. 

1.  As  to  the  fisBt»  via.  from  the  mannev  ef 
doing,  aa  Bale  ezpnssea  it,  er  as  Hdt,  cbisfr 
justice  (vide  Aiawgiidge^s  case  j^odes)  my% 
firom  the  nature  of  the  action :  1.  Wilftdly 
poiaoning  any  man  iasplim  malice.  9.  If  a 
mao  doth  an  act,  that  apparently  must  do  bann^ 
with  an  intent  to  da  harm,  and  deadi  ensMSy 
it  wUl  bemorder.  A*  if  A  runs  with  aherss^ 
need  to  strike,  ansonget  a  nmltitude  ef  peopls^ 
amllhehoraekUlaa  man,  it  wiU  be  murder; 
for  the  law  impliea mahce  from  tbe  natoreef 
theaet.  S.  ihllin|[  a  man  without  a.  pn 
tien  w  murder;  as  if  A  meetaB.  in  tfani 
and  immediatdy  nine  him  threap  v 
sword,  or  knooka  eat  his  hnina  with  a  ham* 
nmrer bottle.  Andif  angiy  wesda hwl  pamed 
hi  that  cam  between  A  and  B,  yel  it  vmnid 
have  been  mnrder  in  A,  becanm  words  an  not 
snch  a  proveedioik,  as  will  pmveni  suck  a  he^ 
asidde  fi»m  bdng  murder;  lord  Meriey's 
case,  Kdyuge  66*.    4.  The  Uw  will  imply 


mahoe  fiNim  the  natBra  ef  the  nrighml 
first  assanlt,  thengh  btows  pern  between  tbe 


partim,  bdbre  the  stroke  ia  given,  which  ocoa- 
dona  the  death.  Aa  if  niion  angry  words.or 
abudve  langosgehelween  A  and  B«  of  a  soddea 

A,  without  any  preeoesden  (lor  aagry  wordi 
dr  abudve  laogiiage  m  anch  a  case  is  looked 
on  as  none),  dmrs  his  swerd  inmscdiatdy ,  aad 
makm  a  pass  at  B,  or  strtkm  at  him  with  say 
daageroua  weapon,  m  a^pistd,  hammer,  lame 
stone,  &c  wbicb  in  dl  probiAility  adgbtbdl 

B,  or  do  him  aoBfte  mat  hodiiy  hurt,  and  then 
B  dmws  his  sword,  aisi  mutual  passes  am 
made,  and  A  tiUs  B,  thia  wiH  be  murder,  for 
tbe  act  was  vohmtary ;  and  it  appeam  from 
the  natore  of  it,  that  it  waa  done  with  an  in^ 
tent  to  do  miocbief ;  aad  thercfom  dace  in  aM 
piebahiMt;  It  migh*  have  eeeadiwed  B'e  death, 
or  done  him  seme  grmt  bodily  bann,  the  Uw 
implies  maUoe  prepenw  ;  aad  tbe  smistaDce  or 
pamm  that  were  made  by  B,  were  but  ipi  the 
defence  of  his  person,  wbkh  was  vioieotly  and 


m»m 


•  See  vol  6,  p.  7(19  of  this  CellicdML 
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far  ike  Murd^  ^  WSSam  Gmer. 
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MdlT  ^■ttadnd.    And  thfe  wii  ibe  Piwluliwi 
•f  8jlyiige,<ilu«fwjMKe,  Timd»Q,  WiDdbina; 
•ad  Moit0d »mlic«g » fiopUli Bpsget'iOMe, 
U^we  #C*.    And  tbou^  4a  the  piiocipal 
Mt,  tfa  Mhtirtiber  jodgM  «(fcr«d  in  vfihioii 
inn  tbe  ftw  jvrfgw  in  ihe  Kiri^s4»^lwh; 
Tct,  to  tfab  opinioD  of  the  four,the  «^ffait  jwd^n 
Wi|^<ai,tM  Kelme  to«k  iL    And  thli<«ras 
ibe  trae  MMon  tif  Mnw^dge^s  <CMe.    Vhe 
Mrwiit  in  wludi  case  h  a  great  aotkoii^^ 
■  tnii  tiaa^y  that  not  behigao  atronga  caae as 
ihepwjimt  ease.    It  'waa indeed  ol^ted  ky 
Ibfi  uanmil  ibr  the  priaooer  Attbe  %ar,  in  tlMfr 
■i^uaaaut»  intfce  |iftacnt  cate,  l.  ThatMaw- 
fndge^  caae'^w  a^aingleiiDaaey  Hiat  the  jndf- 
■lat  in  that  «aae  Imdcaitied  mimler  ftirther 
llHvittnid'averlieen  carried  b^re.    9.  That 
itvaasatdeaennined  with  the  nnaainaaa  «pi- 
■iaaaf  nil  the  then  jfidgea,  for  ctoe  very  great 
>Bdge  of  4he  then  twelve,  ns.  lard  Trerer,  dif- 
fered finam  the  other  jodgea,  aad  heM  it  >waa 
ealj  aMnariiaiMflitfr.    But  npon  aor  aieMing  to 
•■■■"dii  "Of  ibis  praaent  eaae,  all  the  ja^|«i 
naaahuawiy  «med,  that  Mawgridce^  eaae 
i^aanjJawhui J  Taw  t>.  ^ad  'that  that ^Mlgwent 
waa-a  vigbt  *«nd  jnatjodgmeDt,  so  grooadieea 
^m  ^thmt  iflrinoatieQf  which  had  ^l&en  AMide 
(!«'  a«dh  ^an  hnimiatieo  there  was)  in  West- 
■naaler-tball,  that  'semeof  the  present  judges 
«^  af  opiaani,  that  die  jw^ent  in  ifaw- 
fi^gc^a  eaae  was  not  a  legal  judgment. 

^And  ihia  b  as  «tn«h  as  is  neeessary,  rather 
matwtlinu  iaveeeasary,  to  he  said  -m  'to  im- 
l^iMi  ouJioe^  ahiee  there  wtll'  he  no  occasion  in 
llns  aaae  to  look  «at*fMr  anaHce  impfied. 
<.  tiaiice  express  is-a-dcsign  famed  of  tsk- 
irmAAher  man'a  iife,  or  of  doinesome 
^to-anotber,  in  the  cveention  of  which 
Mlh  cnsnca.  And  this  holds,  where 
TAeaign  Is  not  formed  against  any  ^particu- 
lar'penou  ;  as  if  A  hftvidgtio  parncular  ma- 
Mw  agiMMf  any  paiticatsr  person,  comes  with 
»  general  resolution  against  all  opposers ;  ifthe 
Mr%e<«nla#fiDil,  «nd  death  ensne,  it  ismurder. 
Asif  It  heioeomnrit^  riot,  Uventeritttoa  path, 
lard  Dacre'a  case,  H.  P.  C.  47.  Moore  86,  Sa?. 
•7.  «o  irAgoea  with  m  moiation to4cill the 
■nt  maD  he-meets,  -and  meetmg  B,  kills  him, 
ilia  tnnrderwith'mTCss  malice:  yet  A  had 
■oriieehMfal  a^y  madtce'  against'B,  nor  against 
any  partiorfar person.  Mnchmoreit  will  he 
cspfeaaasaiioej  whence  mischievoos'dcaign^s 
fcnaed  ngainst  ttny  particnlsr  person,  whicb 
may  bcmade  evident,  as  wiflt  by  drctimstancea 
as  Wtbc-expras  dedaratiotts  of  theper- 
SHi-kffliag.  As- tbat'*he  would  he  revenged 
ara«*<Hnhat<ii0  wo«ld  have  his  life;*or'haTe  his 
llsod;^ild  sometime  atter  heJiilhiB.    And 


ta*< 


tm  ^ 


ktaribirfbtMM. 


iMMb 


iMMMMMk^ 


^  JiMlge'ToMer'a  Repotts,  p.  188, 313,'815, 
sangget^  mBCa     lonmr-  jsainsii* 

^'Ihia  case  4^f  MaWgrldge,^heing  so  fire* 
^■iKfy  qaotedin  this  triid' mid  that  of  Car- 
iq{fie;*aaa^aa  every  ^tieman-mtiy  nor  have 
fcljliytfa^^epctfta  Tcidyat  hand  to  turn  to,  vre 
iweiuwartid  thc^»rfcol^  eaae  fimn  Kelynge,  p. 


that  aocb  dadavationa  aMken  aaria«4y,  or  de- 
liheMtely,  or  after  time  ror  reflection,  manifest: 
miezprem  maKee,  ntMy  can  daiiht. 

fiaviur^hiis  hriefly  nsentioned  that  kaowa 
asMl  actlM  mie,  Hiat  tbece  maat  be  either 
malice  eipiem  or  impHied,  to  makemnrder,  and 
also  aone  inataaoes  of  what  is  one  and  what 
tbe  otharaf  them  ;  1  coase  to  the  paeacnt  caaa 
hefoiena. 

A41  the  (twelve  indgea  arere  ananimoui  in 
tipinion,  that  aa  ttie  facts  are  found  in  thia 
meoial  verdict,  it  appears  that  the  pnaeiMr  at 
the  bar  had  capress  nmlice  against  'Mr.  Gower, 
when  4n  gave  him  the  mortal  wonnd,  of  whkh 
he  died:  1.  Mr.  €k>wer  did  nothing  that  «ould 
Mamaably  raiae  a  paarion  in  Mr.  Oneby.    He 

ewe  h&m  ao  provocation  whalaevar ;  for  when 
r.  Cbvrer  set  the  three  half-peace,  he  sat 
Hwm  agaiast  Mr.  fiieh,  and  that  in  a  jocular 
manner ;  therefore  that  was  no  affi^o^t  to  Mr. 
Onchy.  8.  Upon  that  Mr.  Oneby  tnmad  to 
Mr.  Oowar  in  an  angrr  ananer,  and  gave  him 
ahaalve  langoage,  and  callad  hna  impertineift 
puppy;  tlie  answer  of  .<Gower  was  not  im- 
proper, nar  more  than -what  might  be  expected^ 
that  whosoever  ealM  him  ao  was  a  rascal. 
3.  That  as  Oneby  had  before  began  with 
Oower,%y  giving -him  ibuAvc language,  <so  be 
then  tookap  the  glam-bottle,  '  et  magn4cam 
^'  threw  at  Ctower,  aad  beat  the  powder  oat 
of  his  peruke ;  if  it  bad  kOlad  Chnver  it  had 
aeitainly  bean  murder;  upon  which  Goarar 
iDssedaglam  or  candleatick  at  Otaehy.  And 
the  difference  of  finding  in  the  special  vesdaat 
tf  ohaervaUe:  Oaiby  threw  the  botlie  at 
Gawer,  ^omgnft  cam  vi;'  Qoweroaly  tossed 
the  ghm  ar  caadleatiok  at  Oaeby.  4.  Whan 
they  ietched- their  awoeds,  Oowerdid  it  only  to 
^Sfend  himself;  for  tbe  verdict  finds,  that 
thaagh  Gower  4rew  his  sfiord  first,  yet  tfaa 
pijsoHeratthe'bar  heinghindered^by.  tbe  com- 
pany from  drawing  his  sword,  Gower  thcra- 
tiponthvew  his  award  away.  5.  By  the  in- 
terpositian  of  the  company,  the  pnsouer  attba 
harand  Mr.  Gower  aat  down  again, 'and  con- 
tinued in  campai^  for  an  hour;  >after  which 
BIr.-  Gawer- said.  We  have  liad  hot  wonb,  hat 
yon  was  the  aggressor,  but  I  >tbink  we  bm^ 
pan  it  over,  and  offered  his  haaid  to  the  prt- 
aoner ;  that  the  prisoaer  at  the  'bar  was  the 
aggressor,  is  truevaadthatin  aviolent  manner: 
Ttiia  was  sofficieat  to  have  appsaaed  Mr. 
Onebj:  but  what  is  ^hb  answer  r  Mo,  ^mn 
yon,^!  willbave  yoar  Jilood.  ^Ifhcte. ia-an ex- 
press dedavation  of  malice,  an  esprcm  de- 
ahvation  of  a  deatgn  of  taking  assay  Mr. 
'ChiweHa  Hfo.  fTbeae  iwards  «are  sncapable  of 
« aay  other  constsuction.  Thaae  words  shew  his 
malicious  intent,  even  in  throwipgthe  bottle  at 
'first ;  they  are  spoken  an  hour  after  the  first 
action,  asidare spokeD with doKheratiQn.  The 
-vaxl  ftctthe  jury  find  is;  that  aftevwatfds (aat 
nartksularly  finding  what  interval  of  tioMpasaad 
between  the  apcafcrng  these  wordst-andwhatis 
found  next)  Mr.  Gower,  ilich,  Hawlrins  and 
Blunt  weotoutof  the  room  with  an  intent  to  go 
home,  teavfaig  the  priaenar  at  the' bar- 'in 'dif 
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room ;  tbat  the  prisoner  remunini^  in  the  | 
rooiDf  called  to  the  said  William  Gower.-tayiBgr, 
<'  Yauog  roao,  come  back,  I  bava  8ometbiD|r  to  i 
•a J  to  yoo.'*  llieae  wordu  also  abew  a  plain  de-  j 
liberation ;  and  being*  attended  with  tbecircaai- 
itanoes  found  Itefore,  and  what  foliowfl  imnie- 
diately,  ttnporl contempt;  **  Young  man'*  arc 
imolent  aoa  imperious,  and  *^  Come  back,''  im* 
port  a  resentment  he  bad  conceited  apfainsl  Mr. 
uower,  about  which  he  had  something  to  say 
to  him.  For  what  purpose  did  the  prisoner 
ataj,  after  all  the  company  bad  left  the  room 
to  go  homef  It  was  to  say  something  to  Mr. 
Gower.  What  is  that?  Why,  at  soon  as  Air. 
Gower  is  returned  into  the  room,  the  door  was 
immediately  flung  to  and  shot,  and  the  rest  of 
the  company  shut  out;  and  then  after  shutting 
the  door,  a  clashing  of  swords  was  heard,  and 
the  prisoner  gare'Mr.  Gower  the  mortal  wonnd^ 
of  which  he  died. 

These  immediate  subsequent  fads  ahew, 
what  it  was  the  priaoner  bad  to  say  to  Mr. 
Gower ;  it  was  to  carry  the  malicious  design, 
he  bad  before  declared  be  had  against  Mr. 
Gower,  into  execution,  vis.  to  bare  his  blood ; 
and  he  bad  it,  for  be  gate  him  the  wound  of 
which  be  died. 

To  go  further:  If  the  piisoner  ha^  malice 
•gainst  Mr.  Gower,  though  they  fought  aller 
the  door  was  shut,  the  interchange  of  blows 
will  Bwke  no  difference ;  for  if  A  has  malice 
against  B,  and  meets  B,  and  strikes  him,  B 
draws,  A  fUes  to  the  wall,  A  kills  B,it  is 
murder.    H.  P.  C.  49.  Kelynge  58. 

Nay,  if  the  base  bad  been,  that  there  bad 
been  mutual  malice  between  the  prisoner  and 
Mr.  Gower  (which  does  not  appear  to  hare  been 
on  the  part  of  the  deceased)*  and  they  had  met 
and  fought  upon  that  malice,  the  killing  Mr. 
Gower  by  the  prisoner  had  been  murder. 
H.  P.  C.  47.  1  Bulstr.  86,  87.  Hob.  121. 
Crompt.  21. 

The  judges  were  all  of  opinion,  upon  the 
facta  found  in  this  verdict,  there  appeared  to  be 
express  malice  in  Oneby  against  Mr.  Gower ; 
and  then  Oneby  killing  Gower,  hafiuflr  aoch 
express  malice  against  him,  thoy  were  lul  una- 
nimous, and  elm  of  opinion,  that  this  was 
plainly  murder. 

Hafing  thus  mentioned  the  reasons,  upon 
which  we  ground  this  present  resolution,  I  shall 
neact  consider,  if  any  of  the  objections  made 
by  the  counsel  for  the  prisoner  are  in  answer 
to  these  reasons,  or  take  off  the  force  of  them. 

The  counsel  for  the  prisoner,  Mr.  Oneby,  in- 
sisted, that  upon  the  whole  Terdict,  the*  case 
was  no  more  than  that  from  a  alight  occasion 
passionate  words  arose,  mutual  reproaches 
passed }  the  quarrel  was  sudden,  mutual  as- 
saulii  were  made ;  and  on  a  sudden  fighting,  in 
beat  of  passion,  the  prisoner  killed  the  de- 
cessed,  which  can  be  no  more  tbaa  man- 
alaugbler. 

That  such  fact  oould  amount  to  no  more 

*  The  f  erdict  implies  the  contrary :  For  he 
iflbffd  turn  h^^  tiaody  to.    Ihrmcr  'EdUiQii^ 
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than  aaaalaugbter ;  they  cited  the  known 
that  if  A  and  B  fallout  upon  asudden,  and  tbe^ 
presently  agree  to  tight,  and  each  fetches  bis 
weapon,  and  tfo  into  the  fit-Id  andffigbt^  and  one 
of  tbem  kills  the  other ;  this  is  butmanslaughtery 
fl.  P.  C.  48.  S  Instit.  57,  because  the  passion 
wasnerer  cooled. 

In  this  case  (said  they)  it  is  plain  the  quarrel 
arose  on  a  sudden  ;  Mr.  Ooeby's  passion  was 
raised,  and  that  it  is  not  found  by  the  inry  to 
have  ever  been  cooled;  and  therefore  the 
words  Mr.  Oneby  spoke.  No,  damn  you,.  I 
will  have  your  blood,  &c.  were  only  words  of 
beat,  spoke  under  the  continuance  of  the  first 
passion.  And  they  further  insisted,  that  the 
law  had  fixed  no  time,  in  which  the  naasioa 
must  be  took  to  be  cool ;  but  that  depends  upoa 
circumstances,  of  which  the  jury  are  the  proper 
judges.  In  this  case,  the  whole  time  inal 
passed,  between  the  quarrel,  and  gifing  the 
mortal  wound,  was  but  little  more  than  an 
hour;  and  it  has  been  adjudged,  that  the  pas* 
sion  shall  not  be  took  to  be  cooled  in  very  near 
that  time.  12  Co.  87.  Cro.  Jac.  296.  H.  P. 
C.  48,  Rowley's  case,  where  tlie  child  of  A. 
beat  the  child  of  B.  B's  child,  all  bloody,  ran 
home  to  his  father ;  B,  the  father,  ran  three 
quarters  of  a  mile,  and  beat  the  child  of  A ;  by 
means  whereof  he  died  :  This  was  adjudged  to 
be  only  manslaughter ;  yet  there  must  have 
been  a  considerable  time  after  B  was  provoked 
bv  the  usage  of  his  child  before  he  killed  A's 
child,  because  he  ran  three  quarters  of  a  mile  ; 
yet  it  lieing  one  continual  passion  raised  in  B» 
upon  the  beiting  of  his  child,  it  was  held  this 
was  only  manslaughter.  And  in  this  present 
case,  to  shew  the  passion  of  Mr.  Oneby,  wbie^ 
was  suddenly  raised,  was  not  cooled,  the  counsel 
for  Mr.  OuSby  observed,  that  the  jury  had  ex* 
pressly  found  that  there  was  no  reconciliation 
between  Oneby,  the  prisoner,  and  Mr.  Gower, 
the  deceased,  from  the  time  Mr.  Oneby  first 
threw  the  bottle. 

This  1  take4o  be  the  chief  objection,  upon 
which  the  counsel  for  the  prisoner  principall  j 
relied. 

In  answer  to  this  objection,  I  must  first  take 
notice,  that  where  a  man  is  killed,  the  law  will 
not  presume  that  it  was  upon  a  sudden  quarrel, 
unless  it  is  proved  so  to  be ;  and  therefore  ia 
Legg's  case,  Kelynge  27,  it  was  agreed,  upon 
evidence,  that  if  A  kills' B,  and  no  sudden  quar- 
rel appears,  it  is  murder ;  for  it  lies  upon  the 
party  indicted  to  prove  the  sudden  quarrel. 

In  the  next  place,  from  what  1  have  said  be* 
fore,  it  appears,  that  though  a  4|uarrel  was  sud-r 
den,  ano  mutual  fighting  before  the  mortal 
wound  given,  it  is  by  no  means  to  be  took 
as  a  general  rule,  that  the  killing  a  man  will 
be  only  manslaughter.  It  is  true,  if  re* 
proaehful  language  passes  between  A  and  B^ 
and  A  bids  B  draw,  and  they  both  dra«r 
(it  is  not  material  which  of  them  draws 
first,)  and  they  both  fight,  and  mutual  passoe 
are  made,  death  ensuing  from  thence  will  be 
ooly  manslaughter,  because  it  was  of  a  audden, 
aoaeach  nui  t^e  ha^^trd  of  hip  life.    But  th^re 
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is  a  wide  ilifiereiioe  betweeD  that  caac,  and 
wiiciB  npoo  worda  A  drawa  bia  aword,  and 
makea  a  pa^  at  B,  or  with  aoroe  dangeroiia 
vcapoo  attacks  him,  and  theo  B  drawa,  and 
tiiey  fight,  and  A  kills  B ;  there,  though  there 
vaaaquairel  upooabnsiTe  Uoguage,  and  there 
was  afterwards  a  motoal  fighting,  jet  since 
A  attacked  B  with  m  weapon  or  instrument, 
which  might  hsTe  taken  away  B'slife,  though 
Ihcy  fought  afterwards,  that  will  lie  murder. 
And  thta  was  agreed  by  all  the  judgea  in  the 
present  caae. 

But  lor  the  amment's  aake,  and  it  is  only 
Ibr  aigument's  sake,  and  to  gire  the  objection 
■ade  by  the  counsel  for  the  prisoner  its  full 
ibree;  if  it  should  be  lookecf  on  here,  that 
whatia  Ibmid  in  the  former  part  of  the  Terdict 
was  upon  a  sudden  quarrel,  and  only  the  effect 
of  passion  ;  yet,  if  it  appears  upon  the  special 
Tcrdict,  thai  there  was  a  snffieieut  time  for  this 
pawM  to  eool,  and  for  reason  to  get  the  better 
ef  the  transport  of  passion,  and  the  subsequent 
acts  were  deliberate,  before  the  mortal' wound 
giffen,  the  killing  of  the  deceased  will  be  murder. 

And  all  the  judges  were  of  opinion,  that,  upon 
consideration  of  the  facts  found,  it  appeared, 
there  had  been  anffieient  time  for  Mr.  Oneby'a 
traaspoft  of  passion  to  cool^^  and  that  he  h§A 
deliberated ;  and  that  the  killing  of  Mr.  Gower 
was  a  Miheiaie  act,  and  the  result  of  malice 
Mr.  Onehy  had  conceited  against  the  de- 


Bot  before  I  raentkm  their  reasons,  I  most 
lay  down  this  proposition,  to  which  they  all 
igreed,  jvz,  that  tiie  Court  are  judges  of  the 
natice,  and  not  the  jury ;  an4  that  the  Court 
are  also  judges  upon  the  foots  found  by  the 
jury,  whether  if  the  quarrel  waa  sodden,  there 
was  lime  for  the  passion  to  cool,  or  whether  the 
act  was  deliberate  or  not 

'  Upon  the  trial  of  the  indictment,  the  judge 
directs  the  jury  thna.f  If  you  belieTO  such 
aod  such  witnesses,  who  hare  sworn  such 
aod  such  focts,  the  killing  the  deceased  was 
with  malice  prepense  express,  or  it  was  with 
malice  implied,  and  tlieu  you  ought  to  find  the 
■risoner  guilty  of  murder ;  but  if  you  do  not 
Mief  e  those  witnesses,  then  yon  ought  to  find 
him  guilty  of  manslaughter  only  ;  and  so  ac-> 
eonfiug  to  the  nature  (»  the  case,  if  yon  believe 
meh  and  such  facts,  the  act  was  deliberate, 
srnot  deliberate ;  and  then  you  ought  to  find 
m  and  so.  And  the  junr  may,  if  tbey  think 
pvuper,  gire  a  general  verdict,  either  that 
the  prooner  is  i^ilty  of  murder,  or  of  man- 
daagbter.  But  if  they  decline  giving  a  general 
fsnisct,  MB^  will  find  .the  facts  specially, 'the 
Cooit  is  to  form  their  judgment  from  the  iacts 
foand,  whether  there  was  malice  or  not,  or 
whecker  the  foct  was  done  on  a  sudden  trans- 
port of  passion,  or  was  an  aet  of  deliberation,  or 


*  See  Leach's  Hawkinses  Pleas  of  the  Crown, 
kok  1,  chap.  3i.  8.  S2. 

f  Ml^  ukisy  see  the  judgment  of  lAwrence, 
/.IB  the  case  of  l>wbiahir»  V.  PacksTj  §  fiast ». 
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Althoiigh  there  are  man  jr  special  verdicts  in 
indictments  for  murder,  there  never  was  one, 
where  the  jury  find  in  exprem  terms  that 
the  act  was  done  with  mahce,  or  was  not 
done  with  malice  prqieose$  or  that  it  waa 
done  upon  a  sudden  qdhrrel,  and  in  lrao»- 
port  ot  passion ;  or  that  the  passion  .was 
cooled  or  not  cooled ;  or  that  the  act  was  de- 
liberate, or  not  deliberate :  but  the  colleotiou  of 
those  things  from  the  focts  found,  is  left  to  the 
judgment  of  the  Court.  Holloway'a  C2^e, 
Palm.  545.  Cro.  Car.  131.  W.  Jonea  199. 
So  in  the  case  cited  by  the  counsel  for  the  pn- 
soner,  Cro*  Jac.  ^96,  Rowley 'a  case,  the  jury 
find  the  foct,  hot  don't  find  in  express  taHrms, 
that  the  father,  whose  child  was  beat,  killed  the 
other  child  in  a  sudden  heat  of  passion ;  but  that 
was  left  to  the  judgment  of  the  Court,  upon  the 
particular  facts  found. 

But  then  it  is  olyeeted,  that  the  law  has 
fixed  no  time,  in  which  the  passion  must  be 
supposed  to  be  cooled,  it  is  very  true,  it  has 
not,  nor  could  it,  beomse  passions  in  some  per- 
sons are  stronger,  and  their  jutlgroents  weaker, 
than  in  otbera ;  and  by  consequence  it  will  re- 

aoire  a  lonffer  tiipe  in  some,  for  reaaon  to  get 
le  better  of  their  passions,  than  in  others :  but 
that  must  <iepead  upon  the  facts,  which  shew 
whether  the  person  nss  deliberated  or  not ;  for 
acts  of  deliberation  will  make  it  appear  whe- 
ther that  violent  transport  of  passion  was  cooled 
or  no. 

But  thus  far  the  resolntion  of  the  judges 
have  already  gone ;  and  it  has  been  adjudged, 
that  if  two  rail  out  upon  a  sudden,  and  they  ap- 
pfint  to  fight  next  day,  that  the  passion  by 
that  time  must  be  looked  on  to  be  cooled ;  and 
in  such  case,  if  they  meet  next  day,  and  fight, 
and  the  one  kills  the  other  at  that  meeting,  it 
has  been  often  held  to  be  murder.  Hale  r.  C^ 
48. 

To  go  a  little  farther.  If  jtwo  men  fall  out 
in  the  morning,  and  meet  and  fight  in  the  af- 
ternooo,  and  one  of  them  is  slain,  this  is  mur* ' 
der ;  for  there  was  time  to  alla^  the  beat,  and 
their  meeting  ii  of  malice,  SouLegg's  case, 
Kelynge  97, 

At  the  meeting  of  all  the  judgea,  before  lor^ 
Morley's*  Trial  by  the  peers,  tor  the  murder  of 
one  Hastings,  they  all  agreed,  that  if  upon 
words  two  men  grow  to  anger,  and  afterwards, 
they  suppress  tbat  anger,  and  then  fall  into 
other  discourse,  or  have  other  diversions,  for 
such  a  reasonable  space  of  time  as  in  reasonable 
intendment  their  beat  might  be  cooled  ;  and 
aome  time^fier  they  draw  npon  one  another, 
and  fight,  and  one  of  them  is  killed ;  this  ip 
murder,  because  being  attended  with  such  cic^ 
cumstances,  it  is  reasonably  supposed  to  be  a 
deliberate  act,  and  a  premeditated  revenge  iipon 
the  first  quarrel.  But  the  circonsstancca  of 
such  an  act  being  matter  of  foct,  the  jur^  are 
judgea  of  them,  £elynge  50.  The  roeaamg  of 
which  last  words  is,  that  the  jury  are  judges  qf 
the  facts,  from  which  those  circumstances  aiw 
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eollecteiV.  But,  as  I  said  before,  when  those 
facts  are  found,  the  Coait  is  to  judge  from 
them,  whether  Ihey  do  not  shew  ttie  act  was 
deliberate  or  not. 

tiord  Morley  upon  his  trial  by  the  peers 
was  acquitted  ;  and  after  that,  in  Kaster  term, 
18  Car.  2,  Broomwich,  who  was  indicted  as  a 
principal,  in  being  present,  aiding,  and  abetting 
lord  Morley,  in  the  mnrder  of  Hastings,  was 
tried  at  the  Ring's -bench  bar.  The  quarrel 
was  ^t  a  tavern  ;  bat  it  was  proved,  when  the 
qnarre)  waH  at  the  tavern,  that  lord  Morley 
said,  if  we, fight  at  this  time,  I  shall  have  a 
ffisad vantage,  by  reason  of  the  height  of  my 
shoes ;  and  presently  after  they  went  into  the 
fields,  and  fought ;  lord  Morley  killed  Hast- 
ings :  but  white  they  were  fighting,  Broom- 
wich made  a  thrust  at  Hastings,  and  lord  Mor- 
ley closed  in  with  Hastings,  and  killed  him ; 
and  (says  the  book)  this  was  held  as  clear  evi- 
dence of  their  intention  to  flight,  when  they 
went  out  of  the  tavern ;  and  the  quarrel  being 
only  about  words,  and  fighting  in  a  little  time 
after,  it  was  held  murder  by  all  the  Court.  And 
there  need  not  be  a  night^s  time  between  the 
quarrel  and  the  fighting,  to  make  it  murder, 
but  such  time  only,  as  it  may  appear  not  to  be 
done  on  the  first  passion ;  for  lora  Morley  con- 
sidered the  disadvantage  of  his  shoes ;  and  the 
Conrt  directed  the  jury  that  it  was  murder  in 
Broomwich,  being  present,  and  aiding;  but 
the  jury  acquitted  him.  1  Sid.'  277,  reports 
the  same  case,  and  says,  that  the  Court,  in  the 
direction  to  the  jury,  laid  it  down,  that  after  the 
provocation  in  tlie  house,  they  say,  this  is  no 
convenient  place  (and  so  have  reason  to  judge 
of  convenieocy),  and  appoint  another  place, 
though  the  fight  is  to  be  presently :  this  is 
murder,  for  die  circumstances  shew  their 
temper. 

Jn  H.  P.  C.  48,  if  A  and  B  fall  out,  A  says 
he  will  not  strike,  but  will  give  B  a  pot  of  ale 
to  touch  him,  B  strikes,  A  kills  him ;   murder. 

Two  ouarrel ;  the  one  says,  if  you'll  go  into 
the  field,  I  will  break  your  head,  lind  there  one 
kills  the  other  ;  murder.  Crompt.  25,  p.  49. 
Two  fall  out  on  a  sudden  in  the  town,  and  they 
by  affreement  go  into  the  field  presently,  and 
cue  kills  the  other ;  murder.   Crompt.  23,  fol. 

From  these  cases  it  appears,  that  though  the 
law  of  England  is  so  far  peculiarly  favourable 
(I  use  the  word  neculiarly,  because  I  know  no 
other  law  that  makei  such  a  distinction  between 
murder  and  manslaughter),  as  to  permit  the 
excess  of  anger  and  passion  (which  a  man 
ought  io  keep  under,  and  govern)  in  some  in- 
stances to  extenuate  the  greatest  of  private  in- 
juries, as  the  taking  away  a  roan's  life  is ;  yet 
in  tliose  cases,  it  must  be  such  a  passion,  asYor 
the  time  deprives  him  of  his  reasoning  facul- 
ties ;  for  if  It  appears  reason  has  resumed  its 
office;  if  it  appears,  he  reflects,  deliberates,  and 
considers,  before  he  gives  the  fatal  stroke, 
which  cannot  be,  at  long  as  the  fury  of  passion 
cotilinues ;  the  law  wilt  no  longer,  under  that 
pretext  of  passion,  exempt  him  from  the  pu- 
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pishment,  which  from  the  greatness  of  the 
injury  and  beinousness  of  the  crime  he  justly 
deserves,  so  as  to  lessen  it  from  murder  to  man* 
slaughter.  Let  us  see,  therefore,  whether  upon 
this  special  verdict  it  appears  that  the  fighting 
and  killing  Mr.  Gower  was  only  done  in  heat 
of  ]>as8ion,  or  was  a  deliberate  act.  By  what 
I  observed  before,  it  plainly  appears  it  was  a  de- 
liberate act.  But  to  recapitulate  in  short ;  after 
the  words  bad  passed,  and  the  bottle  wasthrowti 
by  the  prisoner ;  and  swords  drawn  ;  by  the 
interposition  of  friends  they  sat  down,  and  con- 
tinued in  company  for  an  hour  (a  reasonable 
time  under  those  circumstances  for  the  passion 
to  cool) ;  and  after  that  hour  expired,  the  de- 
ceased says.  We  have  had  hot  words,  but  you 
was  the  aggressor ;  but,  1  think  we  may  pass 
it  over ;  and  at  the  same  time  offered  his  hand 
to  the  prisoner,  which  was  enough  to  have  ap- 
peased the  prisoner :  To  this  Mr.  Oneby  an- 
swered, No,  damn  you.  Til  have  your  blood ; 
words  expressing  malice,  not  passion :  Then, 
when  the  company  went  out  of  the  room,  ^e 
prisoner  stayed,  and  called  the  deceased*  back  ; 
Vonng  man,  come  back,  I  have  something  to 
say  to  you  :  The  door  immediately  was  shut, 
clashing  of  swords  was  heard,  and  the  deceased 
received  the  mortal  wound  from  the  prisoner  at 
the  bar.  The  prisoner's  words  shew,  what  was 
his  intention,  viz.  to  take  away  Mr.  Gower's 
life ;  and  the  killing  him  may  properly  be  said 
to  have  been  done  upon  deliberation  and  con- 
sideration. 

The  counsel  for  the  prisoner  in  their  aigu- 
ments  insisted,  that  there  were  several  cir- 
cumstances found  iu  the  special  verdict  in  fa- 
vour of  the  prisoner,  which  were  a  foundatiou 
fi>r  the  Court,  to  construe  the  other  expressions- 
to  be  only  words  of  heat';  and  that  what  he  did 
was  in  the  heat  of  his  first  passion,  which  was 
never  cooled,  and  not  out  of  malice.  As  1. 
It  is  found,  that  at  the  breaking  up  of  the  com- 
pany, Mr.  Oneby  had  bb  great  coat  tbrowni 
over  his  shoulders ;  from  wnence  it  would  be 
a  strain,  to  think  be  then  intended  to  fight  with 
Mr.  Gower.  2.  It  might  be  Mr.  Gower  who 
shut  the  door,  who  oame  back  after  he  was  out 
of  the  room,  the  jury  not  having  found  who 
shut  the  door.  3.  That  it  was  found,  there 
was  no  reconcilistion  between  them,  from  the 
throwing  the  bottle  at  Mr.  Gower.  But  as  to 
the  first  of  these  objections,  considering  the 
words  the  prisoner  used  after  this,  and  after  the 
deceased  was  out  of  the  room,  and  what  foHoir- 
ed,  since  the  jury  have  found  this  fact,  without 
saying  any  more  about  it,  the  natural  con- 
struction is,  that  this  was  only  used  by  the  pri- 
soner as  a  blind  to  the  company,  to  concesf 
from  them  bis  real  intention,  till  they  were 
Ifone  out  of  the  room.  As  to  the  second  ;  ii 
stands  uncertain  upon  the  verdict ;  but.  it  is  an 
uncertainty  which  can  have  no  infloeoce  upon 
the  present  determination ;  for  if  Mr.  Gower 
bad  shut  the  door,  that  would  not  alone  have 
materially  altered  the  case.  As  to  the  third  i 
siBce  express  malice  before  aopeared  to  be  it| 
the  prisoner^  the  fiadiog  that  tact  doee  not  im^ 
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port,  thai  the  firat  he«t  of  passkm  continued 
•pIt,  bot  that  tbe  malice  coDtmaed. 

Tbeeouoselfor  Mr.  Oneby  farther  objected, 
Alt  it  appeared  there  was  a  mutaaJ  fighting 
after  the  door  was  shot ; '  for  it  is  found  Siat  he 
neeived  three  sltgfat  wounds;  then  it  is  not 
feood,  who  drew  first,  or  made  the  first  assault, 
ifler  tbe  door  wms  shut ;  and  it  was  possible  a 
sew,  sadden  quarrel  might  then  rise.  In  which 
Mr.  Gower  might  be  the  aggressor,  and  tbere- 
ioR  the  spectal  ? erdict  was  uncertain  in  a  ma- 
teritl  point.    The  answer  to  which  is,  what  is 
nid  in  Legg's  Case,  Kelynge  27,  cited  before ; 
that  if  A  kills  B,  and  no  sadden  quarrel  ap- 
pears, it  is  murder ;  for  it  lies  on  the  party  in- 
«iicted,  to  prove  the  sudden  quarrel ;  and  there- 
lore  tbe  jury  not  having  found  any  such  thing 
bf  tbe  prisoner's  benefit,  it  is  to  be  took  there 
Wis  00  such.  This  is  said,  supposing  the  latter 
pirtoftbeTeidict  could  be  considered,  without 
regarding  the  former  part  of  it :  and  that  when 
tbe  company  went  out  of  the  room,  the  prisoner 
aid  Mr.  Gower  were  reconciled.  But  however 
that  might  have  been,  here  it  appears  there 
was  DO  reconciliatioo,  and  therefore  there  can 
be  BO  imagination  of  a  new,  original  quarrel  in 
^  room  after  the  door  wa^  shut.    And  as  to 
tie  slight  wounds  the  prisoner  received,  that  is 
mmateria] ;  for  be  having  malice  against  Mr. 
Gower,  though  there  was  mutual  fighting,  and 
tbe|)risoner  was  wounded,  yet,  when  he  killed 
Mr.  Gower,  it  will  be  murder. 
.  Tbe  last  fact  in  the  special  verdict,  which 
diey  relied  on,  was,  when  Mr.  Gower  was  ask- 
ed upon  hu  death-bed,  whether  he  had  received 
lui  wounds  in  m  manner  among  swordsmen 
called  fair?      He  answered,  I  think  I  did ; 
whereby  the  deceased  shewed,  he  was  satisfied 
the  act  was  lair.    The  answer  to  which   is 
phin;  that  if  A  have  malice  against  B,  and 
th«  meet  and  fight,  though  the  fight  is  never 
M  fair  according  to  the  law  of  arms,  yet  if  A 
^  B,  it  wyi  be  muider. 

Tbe  cases  thecounsel  for  theprisoner  princi- 
pally relied  on  to  malce  this  fact  only  man- 
dii«hter,  were  Rowley's  Case,  13  Coke  87 ; 
•od  Tamer's  Case,  Comberbatch,  407,  8. 

As  to  IS  Coke  87,  the  case  was,  that  twp 
bojs  fighting  together,  the  one  of  them  was 
ioatched  in  the  face,  and  he  bled  a  great  deal 
at  the  nose ;  and  so  be  ran  three-quarters  of  a 
Bile  to  his  father,  who  seeing  him  very  bloody, 
took  in  his  hand  a  cudgel,  and  went  three- 
^parters  of  a  mile  to  the  other  boy,  and  struck 
him  opon  the  head,  upon  which  he  died,  and  it 
was  held  but  manslaughter,  for  the  passion  of 
^fiUher  continued.  And  there  is  no  time, 
wit  the  law  can  determine,  that  it  was  so 
SQtded,  that  it  should  be  adjudged  malice  pre- 
Poue.    (Note,  These  are  the  words  of  U  Coke 

To  which  the  answer  is  plain,  for  the  reason 
given  in  Cro.  Jac  S96,  which  is  the  same  case, 
^  the  father  having  no  anger  before,  but 
■BBf  provciked  upon  the  complaint  and  si^rht 
tf  hjs  son's  hkxKl,  and  in  that  anger  beating 
W|  of  wbinh  h«  died,  the  law  adjudged  it  to 


be  u()0tt  that  sudden  passion.  But  that  is,  con- 
nderingwhat  has  been  said  before,  clearly  dis- 
tiogijisbable  from  the  present  case ;  besides  it 
may  he  added,  it  was  but  a  little  cud({el  hn 
struck  with,  from  which  no  such  fatal  event 
could  be  reasonably  expected.* 

Turner's  Case  was  this ;  his  wife  complain- 
ed the  hoy  bad  not  cleaned  her  clogs,  upon 
which  Mr.  Turner  took  up  a  clog,  and  struck 
him  on  the  head,  and  killed  him ;  and  though 
there  was  no  other  provocation,  it  was  held 
only  manslaughter.  But  the  reason  of  that 
was,  because  the  clog  was  so  small,  there 
could  be  no  design  to  do  any  great  harm  to  the 
boy,  much  less  to  kill  him ;  and  a  master  may 
correct  a  servant  in  a  reasonable  manner  for  a 
fault.  And  lord  chief  justice  Holt,  in  Comber- 
batch  408,  says,  that  in  that  case,  it  was  an  un- 
likely thing,  meaning,  that  the  clog  should  kill 
the  boy.  The  counsel  for  the  prisoner,  being 
apprehensive  of  the  authority  of  Mawgridge's 
Case,  besides  the  observations  they  bad  made, 
mentioned  before,  to  induce  the  Uourt  to  look 
upon  that  judgment,  as  not  warranted  by  law, 
endeavoured  to  distinguish  the  present  case  from 
it,  supposing  it  to  be  law.  And  1st,  They  said, 
that  in  Mawgridge's  Case,  the  bottle  hit  Mr. 
Cope,  and  stunned  him  ;  but  here  tbe  bottle  did 
not  hit  Mr.  Gower,  but  only  bfushed  some 
powder  sut  of  his  peruke.  2dly,  In  Maw- 
gridge's  Case,  the  bottle  was  full  of  wine ;  hero 
it  is  not  found  to  have  been  so,  and  therefore 
must  be  took  to  have  been  empty  ;  and  the  size 
of  the  bottle  does  not  appear,  it  might  be  very 
small.  5dly,  Mawgridge  drew  his  sword  im- 
mediately after  throwing  the  bottle,  without  in- 
termission ;  here  Mr.  Gower's  sword  was  first 
drawn.  4thly,  Mr.  Cope  never  drew ;  here 
Mr.  Gower  not  only  drew  the  first,  but  clashing 
of  swords  were  heard,  so  there  must  have  been 
fighting. ' 

It  is  very  true  (so  far  as  these  facts  will  make 
a  diflerence)  this  present  case  is  distinguishable 
from  Mawgridge's  Case ;  for  that  case  was 
determined  only  upon  an  implied  malice  (but, 
as  I  said  before,  was  very  nghtly  and  justly 
determined,  as  we  all  agreed),  for  strictly  and 
properly  speaking,  although  the  word  express- 
maUce  is  mentioned  in  the  reasons  given  for 
that  resolution,  yet  it  was  but  malice  implied. 
But  still  this  way  of  distiuf^uishing  the  present 
case  from  Mawgridge's,  will  lie  of  no  service  to 
the  prisoner,  because,  though  all  the  judges 
held  this  case  was  distioguishable  from  Maw- 
gridge's Case ;  it  was  in  respect  that  this  was 
a  much  stronger  case  as  to  the  murder,  the 
jury  having  found  facts  which  shew  Mr.  Oneby 
had  an  express  malice  against  Mr.  Gower. 
Upon  the  whole  roaUer,  this  Court,  with  the 
concurrent  opinion  of  all  the  other  judges,  is  of 
opinion, that  theprisoner  at  the  bar,  John  One- 
by, by  this  special  verdict,  is  found  guilty  of 
murder. 
Memorandum.    As  soon  as  1  had  delivered 

*  Vide  Foster's  Reports,  p.  294,  Rowley's 
Caae, 
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tfiis  resolation,  T  desired  my  brothers  Fortescne, 
flejoolds,  and  ProbvD,  that  if  (hey  disapprored 
an^jr  (bing  I  bad  laid  down,  tbey  wonld  express 
t)ieir  disapprutiation ;  but  they  publicly  de- 
lilared,  they  concurred  in  omniims,* 

m 

Major  Oneby,  obsefring  that  great  stress  was 
laid  OD  that  wicked  and  malicious  expression 
of  bis  io  the  deceased.  Damn  you,  rll  hare 
your  blood :  be  declared,  that  as  he  hoped  to 
find  mercy  at  the  hands  of  Almighty  God,  he 
nerer  matle  use  of  that  expression.  He  then 
prayed  to  be  recommended  to  bis  majesty's 
clemency,  in  regard  to  his  long  and  faithful 
services  in  the  army.  As  to  the  first,  the 
Court  told  him,  that  as  the  words  were  sworn, 
and  stood  in  the  special  Yerdict,  his  allegation 
mrailed  notbint^:  and  to  the  second,  that  as 
that  was  a  court  of  justice  he  most  apply  else- 
where for  mercy. 

The  prisoner  being,  after  this  resolotioD  pro- 
liOuDced,  intituled  by  the  course  of  the  Court  to 
have  four  days  to  move  io  arrest  of  judgment, 
he  was  sent  back  to  Newgate,  and  a  rule  for 
bringing  him  up  to  receive  judgmeot  the  end  of 
the  week  was  made ;  before  which  time,  ao 
account  came  of  the  death  of  his  late  majesty 
at  Osoabnig,  the  11  th  of  June.  And  after- 
wards, at  the  timf  appoiut€»d  by  the  role,  he 
was  brought  to  the  bar,  and  judgment  Was  pro- 
nounced against  bim,  and  execution  awarded.f 
After  which,  a  pretty  fttrong  application  was 
made  to  his  majesty  k'in^  Geoi^e  the  Sd,  for  a 
reprieve ;  but  he  was  pleased  to  declare,  that 
the  judfi>es  having  adiudfired  the  prisoner  guilty 
of  murder,  the  law  sbHuld  take  its  course.  In 
which  attempt,  the  prisoner  not  succeeding,  he 
killed  himself  in  Newgate,  in  the  night  before 
the  day  appointed  for  bis  execution,  by  cutting 
through  the  great  artery  in  his  arm  with  a  razor, 
by  which  he  Ued  to  death. 

Oq  Monday,  the  19th  of  June,  he  was 
brought  op,  acid  oljected,  *«  That  there  was  no 
joinder  of  issue,  for  want  of  a  timilit^ :  %  but 
the  precedents  in  all  capital  cases  being  in  this 
manner,  the  objection  was  over-ruled.  And 
Bfr.  Jnstice  Fortescue,  in  a  very  4erion8 
cpeecb,  pronounced  the  sentence  for  his 
execution ;  which  was  appointed  for  Monday 
the  ^d  of  July.  Upon  the  morning  whereof 
he  opened    a   vein,   and    bled  to   death, ||  to 

.  II  ■    ■■    1^1     ■ Ml.  I 

*  As  to  the  law  respecting  the  matters 
which  were  agitated  in  this  Case,  tee  East's 
Pleas  of  the  CtQ\s  n,  chap.  5,  §  12,  §  19,  §  SS, 
§  30,  §  54.  See,  also,  in  this  Collection,  the 
Ca^e  of  Reason  and  Tranter,  vol.  16,  p.  1. 

j-  Lord  Haym.  Reports,  vol.9,  p.  1499, 1500. 

\  Strange's  Rep^utd,  vol.  8,  p.  775.  As  to 
the  objectina  that  there  was  no  joinder  of  issOe 
fbr  wunt  of  a  timiiiter^  see  the  case  of  the 
KiDg  agaiast  D.»wling^  5  Term  Rep.  311. 
%e,  a^so.  in  this  Collection,  vol.  15,  p.  696. 

{)  The  case  was,  he  desired,  the  morning  of  his 
intended  execution,  to  be  still,  that  he  miffht 
compose  himself' against  thA  cOmihg  of  nis 
fHeout;  aboat  ae?eii,  ha  taid  fiuntljto  his 


avoid  tbeinlkmy  of  an  ex6entioo.**-~He  waa<' 
buried  in  the  highway,  with  a  staka  drova 
through  his  body. 

On  hia  destroying  bimielf,  the  following 
account  was  pubiiahed  in  a  MarratiTa  of  kia 
Life: 

"  John  Oneby— aged  aboot  65  yevf*  waa 
bom  at  Barwell  in  LeieestershhY. — His  father 
was  an  attorney,  of  an  nnblemiahed  character, 
knd  practised  with  great  suceett.-— He  took 
care  to  bestow  an  edocation  on  bis  son  John— 
as  designing  bim  for  the  bosinesa  of  the  law  ; 
who  accordingly  serf  ed  a  derkahip  with  a  gen* 
tlemanofgreat  note  and  eminence  m  his  pro* 
fession:  Imtprovineayouth  of  an  aspiring  andl 
haughty  temper — nis  bead  ran  upon  things 
greater  than  tne  provision  they  bad  made,  or 
were  capable  of  making  fbr  him. 

**  The  custody  of  the  mat  seal  of  England 
b^ng  committed  to  sir  P^than  Wright,  a  very 
near  relation  of  Mr.  Oaeby's  mother ;  appli- 
cation was  foade  to  this  gentleman,  to  bestow 
some  genteel  employment  on  his  yoang  kina* ' 
man. — Bat  nothing  greater  than  the  place  of. 
his  train-bearer  courabe  procured. 

'*  His  great  spirit  brooked  with  it  for  some 
time,  hoping  that  something  better  would  offior. 
—But  as  nothing  did,  bo  quitted  the  lord- 
keepePs  service,  and  took  up  a  resolutkni  of 
going  abroad  into  the  army. 

''  His  friends  soon  procured  him  a  commii* 
sioo,  and  he  senred  in  several  campaigns  under . 
the  late  duke  of  Marlborough  m  rlander^ 
where  he  acouired  the  reputation  of  a  gallant 
officer,  he  having  distinguished  himself  hi 
several  battles  and  sieges,  and  received  diTers . 
wounds. 

*'  Ha  having  once  the  misfortune  to  qoarrel 
with  an  officer  of  horse  at  Bruges,  they  went 
out  together  from  the  camp,  and  fought  Hia 
antagonist  received  a  mortal  wound,  and  died 
the  next  day.  But  this  beiiie  done  as  the 
people  of  honour  call  it,  ftirly,  Mr.  Oneby  was 
called  to  a  couiit- martial,  and  very  honourably 
acquitted  ;  and  had  now  established  that  vain, 
empty  character,  so  mnch  admired  by  too 
many  in  the  army,  viz.  of  baring  felled  bis 
man. 

«<  The  next  exploit  of  this  nature  waa  per- 
formed by  bim  at  Port-Royal  in  Jamaica; 
where  fiffhting  a  duel  witn  one  lieutenant 
Tooley,  they  were  both  desperaldy  wounded. 
Mr.  Toolev  languished  for  aoonteiffht  montbfp 
and  then  died;   bat  having  been  long  belbra 

footman,  who  came  into  the  room,  Who  is  that, 
Philip?  A  gentleman  coming  to  hia  bed-side 
soon  after,  called  Miyoif !  Major  1  hot  heaiins^ , 
no  answer,  he  drew  open  toe  curtains,  ana  * 
found  him  weberiag  in  nit  blood,  and  just  eK* ' 
piring.    Mr.  Green,  a  neighbouring  surgeon, 
was  instantly  sent  for ;    Irat  beim  ho  came, ' 
the  major  was  dead ;   be  had  made  so  deep  a 
wound  ui  hia  wrist  with  a  penknife,  that  lia 
bled  to  death*    Select  Trials  at  the  Old-Bailt  J, 
Octar 0,  Tol.  S|  p.  159.    Amsr  XditUm. 
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fcffiedly  reeondM  to  Mr.  Oneby,  the  Utter 
was  aef er  caUed  io  question  ftbout  hi«  death. 

"  Haring  serf  ed  about  39  years  in  tbe  army, 
aid  rising  graduaOy,  accordrng  to  his  right  of 
KBiority,  he  at  leiigrtfa  attained  to  the  rank  of 
a  aia)or  in  the  regiment  of  dragoons,  com- 
manded  by  the  hononraUe  brigadier  Honey- 
wxid.  But  upon  tbe  peaee  of  TJtretht,  nu 
pay  was  cartailed|  and  a  stop  pnt  to  his  further 
preferment. 

**  la  these  eircamstances  he  returned  to  Eng- 
land, versed  in  all  kinds  of  vice,  partteolariy 
gaming,  to  which  be  had  mach  addicted  liim- 
sdf  in  the  camp,  and  had  there  met  sereral  re- 
TolatioDs  of  fofftone.  Sometimes  an  aospicioua 
hand  of  dice  baring  enabled  him  to  make  an 
cslertaioment  for  the  chief  generals  in  tbe 
aimy ;  his  ambition  leading  him  to  great  pro- 
laseness  that  way,  when  it  has  Men  in  his 

Sower.  And  at  other  times  his  ill  Inck  has  re- 
ooed  him  to  scandaloos  necessities.  He  now 
asBociaied  himself  witb  the  prmcipal  gamesters 
sf  this  town,  designing  to  support  himself  afler 
thdr  example ;  and  frequented  all  the  public 
pboa  of  resort,  where  gentlemen  placed,  being 
seldom  withput  cards  or  dice  in  hts  pockets. 
And  there  is  no  doubt,  but  it  was  he  who  con- 
Teyed  tbe  dice  upon  tbe  table  at  the  Castle 
tarem,  in  Drury-lane,  which  produced  gam- 
ing; the  cQoseqoenee  whereof  was  then  the 
murder  of  Mr.  Gower;  and  since  that,  of 
himself'' 


MAWGRIDGE'S    CASE,* 

'  IN   THE  QuEEN's-BeNCH^ 

Term.  Hill.  5  Ann,  Reg. 

At  the  sessions  of  the  peace  held  at  Guild- 
h^,  Londouy  on  the  first  of  July,  in  tb^e  fifth 
year  of  the  queen,  John  Ata  wgridge  of  London, 
gent,  was  indicted,  for  that  on  tbe  Tth  of  June, 
m  the  same  year,  he  did  feloniously,  Tolunta- 
lily,  and  of  bis  malice  forethought,  make  an 
aasanlt  upon  William  Cope,  gent,  and  with  a 
sword  on  tbe  left  part  of  bis  breast,  near  tbe 
left  pap,  did  him  strike  and  pierce,  giving  him 
thereby  a  mortal  wound,  of  which  tbe  said  Wm. 
Cope  did  instantly  die.  Which  indictment  be- 
ing delirered  to  the  justices  of  gaol-deliFery  for 
Meiraaie,  he  was  arraigned  thereupon,  and 
plea£d  Not  Guilty,  t 

*  See  the  preceding  and  following  Cases, 
fi<dty  484.  See,  too,  in  this  Collection,  tbe 
Case  of  Beason  and  Tranter,  toI.  10,  p.  1. 

f  **  Other  cases  bare  occurred,  wheivin  the 
jpwstion  has  turned  updn  tbe  apparency  of  tbe 
mtent  in  one  of  the  parties  to  commit  such  fe- 
kay  as  will  justify  the  other  in  killing  him. 
As  m  Mawgridge's  Case ;  who,  upon  words  of 
aager  between  him  and  Mr.  Cope,  threw  a  bot« 
^  with  great  riolence  at  tbe  bead  of  tbe  latter, 
md  immediately  drew  bis  sword :  on  which 
Ifr.  Cob6  returned  a  bottle  with  ^ual  fiolence ; 
tUcby  anys  lonl  Belt,  it  %as  lawful  and  justr- 
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The  Jury  found  this  Special  Verdict : 

That  Willbim  Cope  was  lieutenant  of  th^ 
queen's  guards  in  the  Tower,  and  tbe  principal'' 
officer  then  commanding  there,  and  was  then 
upon  tbe  guard  in  tbe  guard-room ;  and  that 
John  Mawgridge  was  then  and  there,  by  the 
invitation  of  Mr.  Cope,  in  company  with  th6 
said  William  Cope,  and  with  a  certain  woman 
of  Mr.  Cope's  acquaiotaooe,  which  woman 
Mawgridge  did  then  afiront,  and  angry  words 
passed  between  them  in  the  room,  in  tbe  pre- 
sence of  Mr.  Cd^  and  other  persons  there  pre- 
sent, and  Mawgridge  there  did  threaten  the 
woman ;  Mr.  Cope  did  thereupon  desire  Maw- 
gridge to  forbear  such  usage  of  the  woman, 
sayioff,  tliat  he  must  protect  the  woman  ;  there- 
upon Mawgridge  did  continue  the  reproachful 
language  to  the  woman,  and  demanded  satis- 
fiiction  of  Mr.  Cope,  to  the  intent  to  provoke 
him  to  figbt :  thereupon  Mr.  Cope  told  him  it 
was  not  a  convenient  place  to  give  him  aatis- 

fiable  fbr  Mr.  Cope  to  do ;  for  be  who  hath 
shewn  that  he  hath  malice  against  another  is 
not  fit  to  be  trusted  with  a  dangerous  weapon 
in  his  hand.  The  words  previously  spoken  by 
Mr.  Cope  could  be  no  justification  for  Maw- 
gridge ;  and  it  was  reasonable  for  the  formeir 
to  suppose  his  life  in  datiger  when  attacked 
with  so  dangerous  a  weapon,  and  the  assaiAt 
fallowed  up  b^  another  act  tndioating  an  intent 
tion  of  pursuing  his  life ;  and  this  at  a  tima 
when  he  was  off  his  guard,  and  without  any 
warning.^  This  latter  circumstance  forms  a 
main  distinction  between  that  case  and  the  case 
of  death  eiuuing  from  a  combat,  where  both 
parties  engage  upon  equal  terms ;  tor  there,  i 
upon  a  sodden  quarrel,  and  before  any  dan- 
gerous blow  given  or  aimed  at  either  of  the 
parties,  the  one  who  first  has  recourse  to  a 
deadly  weapon  suspend  his  arm  till  he  has 
warned  the  other,  and  given  him  time  tO  put 
himself  opon  his  guard ;  and  afterwards  they 
engage  on  equal  terms ;  in  such  case  it  is  plain 
that  tbe  design  of  the  person  making  such  as« 
sauH  lAnot  so  much  to  destroy  his  adversary 
at  all  events,  as  to  combat  with  him,  and  to  run 
the  hazard  of  his  own  lite  at  the  same  time. 
And  that  would  fiiil  within  the  same  coromoii 
principle  which  governs  the  case  of  a  sudden 
combat  upon  heat  of  blood,  which  haa  been  be- 
fore treated  of.  But  if  several  attack  a  person 
at  once  with  deadly  weapons,  as  may  be  sup- 
posed to  have  happened  in  Ford's  Case ;  though 
they  wait  till  he  be  upon  his  guard ;  yet  it 
seema  (there  being  no  compact  to  figbt)  that 
he  would  be  justified  in  killiU^  any  of  the  as- 
sailants in  his  own  defence ;  because  so  un- 
equal an  attack  resembles  more  a  desire  of  as- 
sassination than  of  combat"  East's  Pleas  of 
the  Crown,  e,  5,  §  47.  Hee,  too,  c.  5,  §  SO, 
of  the  same  book ;  and  Leach's  Hawkins's 
Pleas  of  the  Crown,  book  1,  c.  31,  §  37.  Con- 
cerning other  matters  agitated  in  this  Case,  , 
see  East's  Pleas  of  the  Crown,  c.  5,  §  S.  4» 
S5.^.48. 
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faction,  bat  at  another  time  and  place  he  would 
be  ready  to  gi? e  it  to  him,  and  in  the  mean  time 
desired  him  to  he  more  cifil,  or  to  leave  the 
company  :  thereupon  John  Mawgridge  rose 
up,  and  was  going  out  of  the  room ;  anil  so  go- 
ing, did  suddenly  snatch  up  a  glass  botlle  niil 
of  wine  then  staiuUng  upon  the  table,  and  vio- 
lently threw  it  at  him,  tne  said  Mr.  Cope,  and 
therewith  struck  him  upon  the  head,  and  im- 
mediately thereupon,  without  any  intermission^ 
drew  his  sword,  aud  thrust  him  into  the  left 
part  of  his  breast,  over  the  arm  of  on^  Robert 
Martin,  notwithstanding  the  endeavour  used 
by  the  said  Martin  to  binder  Mawgridge  from 
lulling  Mr.  Cope,  and  gave  Mr.  Cope  the 
wound  In  the  indictment  mentioned^  wuereof 
he  instantly  die^l.  But  the  jury  do  further  say, 
that  immediately,  in  a  little  space  of  tijyie,  be- 
tween Mawgridge's  drawing- his  sword,  and 
the  giving  the  mortal  wound l>y  him,  Mr.  Cope 
did  arise  Trom  his  chair  where  he  sat,  and  took 
another  bottle  that  then  stood  upon  the  table« 
and  threw  it  at  Mawgridge,  which  did  hit  and 
break  his  head ;  that  Mr.  Cope  had  no  sword 
in  his  hand  drawn  all  the  while;  and  that 
af\er  Mawgridge  had  thrown  the  bottle,  Mr. 
Cope  spake  not.  And  whether  this  be  murder 
or  manslaughter,  the  jury  pray  the  advice  of 
.the  Court. 

A  day  being  appointed  for  the  resolution  of 
the  Courtj  and  the  marshal  required  to  bring 
the  prisoner  to  the  bar,  returned  he  was  es- 
caped ;  which  beingrecorded,  the  Chief  Justice 
(Holt)  gave  the  opinion  of  the  judges  in  this 
manner : 

This  Record  being  removed  into  this  Court, 
the  case  hath  been  argued  before  all  the  judges; 
and  all  of  us,  except  my  lord  chief  justice  Tre- 
vor, are  of  opinion  that  Mawgridge  is  guilty  of 
murder. 

This  hath  been  a  case  of  great  expectation. 

This  distinction  between  murder  and  man- 
■lauffhter  only,  is  occasioned  by  the  statute  of 
33  H.  7,  and  other  statutes  that  took  away  the 
benefit  of  clergy  from  murder  committed  by- 
malice  prepensed,  which  statutes  have  l|een  the 
occasion  of  many  nice  speculations. 

The  word  '*  morder  "  is  known  to  be  a  term 
6r  a  description  of  homicide  committed  in  the 
worst  manner,  which  is  no  where  used  but  in 
this  island,  and  is  a  word  framed  by  our  Saxon 
imcestorsin  the  reis^n  of  Canutus  upon  a  particu- 
lar occasion,  whicn  appears  by  an  uncontested 
authority.  Lamb.  141.  In  the  laws  of  Edward 
the  Confessor :  **  Murdra  quidem  inventa  fue- 
runt  in  diebns  Canuti  *  Regis,  qui  post  acqoi- 

*  But  according  to  lord  Fortescoe ;  "  Mur- 
der is  a  Saxon  wonl,  and  to  be  found  in  several 
places  in  the  ancient  Saxon  laws ;  and  is  of  a 
very  ancient  date,  probably  as  old  as  the  Saxon 
tongue  itself,  which  is  al)Oot  500  years  older 
than  Canutus's  time.  We  frequently  in  Saxon 
authors  find  the  words  morthur^  morther^  mor- 
dor^  murther  or  murder ;  and  these  come  from 
Uie  aocieiit  Saxoa  word  morik  ;   which  sigoi- 


sitam  Angliam  ct  pacificatam,  ropfaia  Baronum 
Angii»  remisit  in  Daciam  exercitum  sunm." 
Thereupon  a  law  was  made.  That  if  any  Eng- 
lishman should  kill  any  of  the  Danes  that  he  bad 
leA  behind,  if  he  were  apprehended,  lie  should 
be  bound  to  undergo  the  ordeal  trial  to  clear 
himself;  and  if  the  murderer  were  not  found 
within  eight  days,  and  after  tliat  a  month  was 
given,  then  if  he  could  not  be  found,  the  vilie 
should  pay  40  marks,  which  if  not  able  to  pay, 
it  should  be  levied  upon  the  hundred.  Brac- 
tpn,  130,  agrees  with  this  account. 

Though  this  law  ceased  upon  the,  expulsion 
of  the  Danes,  yet  William  the  Conqueror  re* 
vived  it  for  the  security  of  his  Normans,  as  ap- 
pears by  his  laws,  after  he  had  confirmed  king 
Edward  the  Confessor*^  laws.  And  Henry  1, 
anno  prlrao.  regni,  afterwards  by  his  law  (as 
appears  in  the  addition  to  Lambert)  establishes, 
V  That  if  a  man  be  found  slain,  he  should  be 
taken  to  be  a  Frenchman,  if  it  was  not  proved 
that  he  was  an  Englishnian,  and  the  country 
was  bound  to  enquire,  whether  the  person  slain 
was  an  Englishman  or  a  Frenchman."  These 
inquisitions  were  taken  before  the  coroner,  and 
returned  to  the  justices  in  eyre,  and  if  the  jury 
found  him  an  Englishman,  then  the  country 
was  to  be  discharged,  which  law  was  called 
Englishire,  and  the  justices  in  eyre  were  also 
bound  to  enquire  thereof,  until  the  statute  of  14 
E.  d,  which,  as  it  is  mentioned  in  Stamfordi 
was  abolished. 

Hereby  a  toistake  noon  the  statute  of  Marie- 
bridge  is  rectified,  which  is  cap.  26.  *|  Mor* 
drum.de  ceetero  non  adjudicatur  coram  justid- 
ariis,"ubi  per  infortunium  adjudicatuna  est,  set! 
locum  habeat  murdrum  de  interfectis  per  fe 
loniam  tantum,  et  non  aliter."  This  was  not 
made  npoo  a  sopposition  that  he  that  killed  the 
person  slain  by  misfortune  should  be  hanged, 
but  only  to  explain,  or  rather  to  take  off  the  ri- 
gour of  the  Conqueror's  law,  that  the  coikntry 
should  not  be  compelled  to  find  out  the  man- 
slayer  ;  or  if  he  were  found  out,  he  should'  not 
undergo  the  penalty  of  that  law.  For  as  the 
law  stood,  or  was  interpreted  before  that  sta- 
tute, if  a  man  was  found  to  be  slain,  it  was  al- 
ways intended,  1.  That  he  was  a  Frenchman. 
9.  'That  he  was  killed  by  an  Englishman.  3. 
That  killing  was  murder.  4.  Ifanyonewas 
apprehend^  to  be  the  murderer,  he  was  to  be 
tried  by  fire  and  water,  though  he  killed  him 
by  misfortune ;  which  was  extended  beyond 
reawn  .and  justice  in  favour  of  the  Normans : 

fies  a  violent  death,  or  sudden  destrnction,  and 
sometime^  signifies  murder,  in  the  present  sense 
of  our  common  lawyers.  From  hence  come* 
the  barbarous  Latin  terai  mordrum  and  siirr* 
drum^  and  the  verbs  mordrare,  tnurdrare^  and 
mordidrare ;  which  are  of  much  greater  anti- 
quity, than  king  Canutus,  who  began  his  reign 
but  m  1016.  Now  give  me  leave  to  mention 
the  true  derivation' of  our  word  murdratt; 
which  I  think  manifestly  comes  from  the  Latin 
morti  dare.*'  ForteiGue  Aland^s  Preface  tQ  U^ 
ReporW. 
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but  if  an  EofflishtDan  was  killed  by  misforltiney 
be  that  killed  hkn  was  not  iii  danger  of  death, 
because  it  was  not  felony.  For,  saith  Bracton 
(who  wrote  the  latter  end  of  H.  S,)  fol  136, 
**  Qe  that  killetb  a  man  by' misfortune,  was  to 
be  discharged.*'  5.  If  the  malefactor  was  not 
taken,  then  the  country  was  to  be  amerced. 
But  by  the  statute  of  Marlebridge,  if  it  was 
known  that  the  person  slain  was  a  Frenchman, 
and  was  killed  by  misfortune,  then  the  country 
should  not  be  amerced  if  the  manslayer  was 
not  taken  ;  or  if  be  were  taken,  he  should  not 
be  put  to  bis  ordeal  trial.  This  seems  to  be 
the  true  meaning  of  that  statute. 

Bnt,  secondly,  it  will  appear  to  a  demonstra- 
tion, that  before  that  statute,  he  that  killed  on 
Englishman  *  per  infortunium '  was  never  in 
ao^'  danger  of  death  ;  for  this  statute  of  Marle- 
bndge  was  made  52  fl.  3.  Hie  statute  of 
Magna  Cbarta  was  consummate  9  H.  3,  and 
that  supposes,  "  That  every  one  imprisoned  for 
the  death  of  a  man,  and  not  thereof  indicted, 

S^t  of  right  pursue  the  writ  De  Odio  et  Atia ; 
if  it  was  found  that  the  person  imprisoned 
killed  him  *  se  defendendo,'  or  *  per  infor- 
tunium,' and  not  *  per  feloniam,'  then  he  was 
to  be  bailed."  Which  shews  that  he  was  not 
IB  danger  of  'death  ;  for  if  he  had,  he  would  not 
have  Wn  let  to  bail,  2  Inst.  42.' 

Hereby  I  have  given  a  true  account  of  the 
sense  of  the  word  Murder,  what  it  was  when 
(first  in  the  time  of  Canutos)  a  Dane,  and  since 
(in  ITiHiam  the  Conqueror)  when  a  Frenchman 
was  killed ;  for,  as  it  was  then  snpposetl  in  the 
titne  of  Canutus,  the  EngllKhmen  bated  ihe 
Danes  upon  the  account  of  their  nation  that 
had  snb<fued  them,  and  would  upon  all  oc6a- 
Bsos  seek  their  destruction,  as  they  did  of  a 
ennsiderable  number  of  them  in  the  time  of 
Ethelred,  the  Saxon  king  that  preceded  Cahu- 
ins  next  save  one ;  so  the  Conqueror  had  the 
asme  reason  to  suspect  the  safety  of  his  Nor- 
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Afterwards,  as  appears  by  the  Confessor's 
laws.  Lamb.  141,  the  secret  or  insidious  killing 
of  any  other  as  well  as  a  foreigner  was  declared 
to  be  murder.  Bracton,  130, 134,  135.  Mur- 
der is  thus  defined,  **  Est  occulta  hominum 
eztraneorum  et  notorum  occisio  mann  hominum 
neqnil^  perpetrata."  With  which  agrees  the 
ather'old  bopksof  Britton  and  Fleta:  only  in 
ease  of  a  foreigner  it  was  penal  to  the  country ; 
Dot  of  a  natrre, 

Next,  it  may  be  necessary  to  shew  whfit  was 
to  be  understood  by  Homicide  or  Manslaughter. 
Bracton  128,  mentions  the  worst  part  of  it, 
which  is  a  voinntary  homicide,  defined  in  this 
nnainer :  *'  >Si  quis  ex  cenft  scienti&  et  in  a^isul- 
ta  pnetneditato,  irft,  rel  odio,  vel  causH  lucri, 
neqah^  et  in  felonilL,  ac  contra  pacem  Domini 
Regis  aliquem  interfecerit :"  if  one  knowiuffly, 
and  by  a  prpmeditated  assault,  by  anger  or  ha- 
tred, or  for  lucre-sake,  should  kill  another,  this 
was  accounted  manslaughter ;  if  it  be  done 
*dnculo,'  saith  Bracton,  it  ia murder:  that 
Vis  a|J  the  difference  there  was  between  the 
neaiid  die  other. 


Tt'appears,  that  since  that  of  Bracton  the  no- 
tion of  murder  is  mnch  altered,  and  compre- 
hends all  homicides,  whether  privately  or  pub- 
licly committed,  if  done  by  malice  prepensed. 
With  this  agrees  Stam.  PI.  Cor.  18  b.  "  At 
this  day  (ssith  he)  a  man  may  define  murder  in 
another  manner  than  it  is  defined  by  Bracton, 
Britidn  and  FletaS  If  any  one  of  malice  pre- 
pensed, doth  kill  another,  be  he  Englishman  or 
tbrelgner,  if  secretly  or  publicly,  that  is  umr- 
der:  this  was.  the  definition  long  before  the 
making  of  the  statutes  of  4  and  23  H.  8,  and 
tbie  other  statutes  that  took  away  clergy."  To 
define  murder,  there  must  be  mafitidpracogiiatd^ 
as  also  murdravit :  so  that  if  an  indictment  bb 
that  the  party  mur(/rartV,'and  not  ex  malitid 
pracogitatdy  it  is  but  manslaughter,  Yel.  204. 
2  Cro.  383.  1  Bui.  141,  Bnidly  rind  Banks.  So 
if  it  be  ex  malitid  pfacogitaidy  omitting  mur- 
dravii,  it  is  but  manslaughter,  Dyer  261.  Pf. 
86—304.  PI.  56.  Vide  Stat  10  E.  3,  cap.  2. 
The  parliament  complained  that  murderers, 
&c.  were  encouraged  to  offend,  because  pardons 
of  manslanghters  were  granted  so  easily ;  the 
act  therefore  prohibits  the  granting  thereof. 
13  R.  2,  recites  the  same  mischief,  and  great 
damage  by  treasons,  mnrders,  &d.  because  par- 
dons hate  been  easily  granted :  therefore  the 
act  doth  provide,  *'  That  if  a  charter  for  the 
death  of  a  man  be  alleged  before  any  justice, 
in  which  charter  it  is  not  specified  that  he  of 
whose  death  any  such  is  arraigned  was  mur- 
dered or  slain  by  await,  assault  or  malice  pre^ 
pensed,  it  shall  be  enquired,  whether  he  was 
mur^Kred  or  slain  by  assault,  await,  or  malice 
prepensed ;  and  if  it  be  so  found,  tbe  charter  of 
pardon  shall  be  disallowed."  *  This  is  a  plain 
description  of  murder,  as  it  was  taken  to  be 
,  according  to  the  common  *  understanding  of 
men. 

Ever  since  the  killing  of  a  man  by  assanh  of 
malice  prepensed  bath  been  allowed  to  be  miir«« 
der,  and  to  comprehend  the  other  two  instanoea. 
But  because  that  way  of  killing  by  poison  did 
not  come  under  the  ancient  definition  of  Brac- 
ton, &c.  which  is  said  to  be  manu  hominum  per^ 
petrat\  or  of  this  statute  of  IS  R.  2.  There** 
fore  by  the  statute  of  1  E.  6,  c.  12,  it  was  en- 
acted, <<  That  wilful  poisoning  of  any  ]>erson 
should  be  accounted  ivilfhl  murder  of  malice 
prepensed." 

One  thing  more  is  fit  to  be  observed,  that  in 
all  indictments  for  murder  a  man  is  not  charged 
positively,  that  he  did  murder  the  person  slain, 
but  that  he  *  ex  malitid  prscogitatft.  in  ipsudi 

*  insultum  fecit,  ac  cum  ouodam  gladio,'  hb 
gave  him  a  wound  whereof  hedied  :  *  Etsic  ex 

*  malitid.  prscogitatft  ipsum  mnrdravit,'  so  the 
murder  is  charged  upon  him  by  way  of  conclu- 
sion, and  as  a  consequence  from  the  antecedent 
matter  that  is  positively  alleged.  ^  To  come 
close  to  a  state  of  the  present  que«tiou,  it  doth 
appear  that  Mawgridge  threw  the  bottle  at 
Mr.  Cope  without  any  provocation  crimen  to 
him ;  for  tbe  difference  was  between  liim  anfl 
the  woman  that  was  there  in  company,  and  his 
behaviour  was  so  rode  and  distasteful  as  did  in« 
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duce  OMJUdn  Cope  to  desire  bkn  to  leaTO^the 
room,  wWe  he  was  only  a  gaest  to  hiooy  and 
there  bjr  his  permission  \  this  Cope  might  reap 
flonably  do,  which  coold  be  noeaaseto  orofoke 
Mawgridge  to  make  the  least  aMaalt  upon 
bim :  therefore  I  shall  maintain  these  three 
positions: 

1.  That  in  this  case  there  is  express  malice 
by  the  nature  and  manner  of  Mawgrid^'s 
throwing  the  bottle,  and  drawing  bis  sword  im- 
mediate^ thereupon. 

S.  That  Mr.  Cone's  throwing  a  bottle  at 
Hawgridge,  whereoy  he  was  nit  and  hurt 
before  he  gave  Mr.  Cope  the  mortal  wound, 
cannot  make  any  alteration  in  the  offence  by 
reducing  it  to  be  of  so  kiw  a  degree  as  man- 
slaughter. 

3.  1  shall  consider  what  is  such  a  pro? oca- 
tioo,  as  will  make  the  act  of  kitting  to  be  but  a 
manslaughter  only. 

1.  Here  is  express  malice,  that  appears  by 
tbe  nature  of  the  action.  Some  have  been  led 
into  a  mistake,  by  not  well  considering  what 
the  passion  of  malice  is ;  they  have  construed 
it  to  be  a  rancour  of  mind  lodjgfed  in  the  person 
Icilliiig,  for  some  considerable  time  before  the 
commissiob  of  the  fact,  which  is  a  mistake 
arising  from  the  not  well  distinguishing  be- 
tween hatred  and  malice.  Envy,  hatred,  and 
malice,  are  three  distbct  passions  of  the  mind. 

1st.  £nvv  properly  is  a  repining,  or  being 
gricTcd  at  tne  happiness  and  prosperity  of  an- 
other, '  Invidus'alterius  rebus  macrescit  opimis.' 

Sdiy,  Hatred,  which  b  odium^  is,  as  Tully 
imith,  ira  inveierata,  a  rancour  fixed  anJ<Htled 
in  the  mind  of  one  towards  another,  which  ad- 
mits of  scTcral  degrees.  >  It  may  arrife  to  so 
bigb  a  degree,  and  may  carry  a  man  so  far  as 
to  wish  the  hurt  of  him,  though  not  to  perpe* 
trate  it  himself. 

3d1y,  Malice  is  a  dengn  formed  of  doing 
misoliief  to  another  \  *  Com  quia  dat&  operft 
*  male  agit,'  lie  that  designs  and  useth  the 
means  to  do  ill,  is  malicious,  9  Inst.  49.  Odium 
signifies  hatred,  o^ia  malice,  because  it  is  eager, 
•harp,  and  cruel.  He  that  doth  a  cruel  act  ? o- 
jantartly,doth  it  of  malice  prepensed,  3  Inst  69. 
By  the  statute  of  5  Hen.  4,  If  any  one  out  of 
malice  prepensed  shall  cut  out  the  tongue,  or  put 
ont  the  eyes  of  another,  he  shall  incur  the  piain 
of  felony.  If  one  doth  such  a  mischief  on  a 
sudden,  that  is  malice  prepensed ;  for,  saitl|  my 
lord  Coke,  **  If  it  .be  voluntarily,  the  law  will 
unply  malice."  Therefore  when  a  man  shall, 
without  any  proTOcation,  stab  another  with  a 
dagger,  or  knock  out  his  brains  with  a  liottle, 
this  is  express  malioe,  for  he  designedly  and 
purposely  did  him  the  mischief.  This  is  such 
an  act  that  is  malicious  in  the  nature  of  the  act 
itself,  if  found  by  a  jury,  though  it  be  sudden, 
and  the  words  ex  maUtia  pntcogiiatd  are  not  in 
the  verdict,  1  Cro.  131  Hallo  way's  case,  who 
was  woodward  of  Osterlv-park,  in  Middlesex ; 
a  boy  came  there  to  cut  [steal]  wood,  whom  by 
chance  he  espying,  and  the  boy  being  upon  a 
.tree,  he  immediately  calls  to  him  to  descend, 
which  the  boy  obeyiogi  Halloway  tied  hua  to 
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an  horse's  tail  with  a  cord  that  the  boy  had» 
then  gave  hhn  two  blows,  the  horse  ran  away 
and  brake  theboy*s  shoulder,  whereof  he  dieJL 
This  was  ruled  to  be  murder  by  all  the  iusticea 
and  barons,  except  justice  Huttoo,  who  only 
doubted  thmof;  and  that  was  a  stronger  case 
than  this ;  for  there  was  some  kind  of  provoca- 
tion in  the  boy,  who  was  stealing  the  wood  in 
the  park,  of  whkb  Halloway  had  the  care  ; 
and  it  cannot  be  reasonably  thought,  that  be 
designed  more  than  the  chastisement  of  the  boy, 
and  the  horse  running  away  in  that  manner 
was  a  surprize  to  Halloway ;  yet  in  regard  the 
boy  did  not  resist  him,  his  tying  him  to  t6e 
horse's  tail  was  an  act  of  cruelty,  the  event 
whereof  proving  so  fatal,  it  was  adjudged  t» 
be  malice  prepensed,  though  of  a  sudden,  and 
in  the  heat  of  paaswn.  This  cate  is  reported 
in  Jones,  198.  Pal.  685.  And  there  held, 
that  the  Court  could  determine  it  to  be  malice 
prepensed  upon  the  special  matter  found, 
Crompton  93.  Two  playing  at  tables  fall  out 
in  their  ffame,  one  upon  a  sudden  kills  the 
other  with  a  dag^r :  tub  was  held  to  be  mur» 
der  by  Bromley  at  Chester  assizes,  97  Eliz. 
So  in  this  case,  if  the  bottle  had  killed  Mr.  Cope 
before  be  had  returned  the  bottle  upon  Maw* 
gridge,  that  would  have  been  murder  without 
all  manner  of  doubt. 

In  the  second  place,  I  come  now  to  consider 
whether  Mr.  C<^pe's  retumbg  a  bottle  opoo 
Mawgridge  before  he  ffave  him  the  mortal 
wound  with  the  sword,  shall  have  any  manner 
of  influence  upon  the  case :  I  hold  not.  First, 
Because  Mawgridge  by  his  throwing  the  bottle 
bad  manifested  a  malicious  design.  Secondly, 
his  sword  was  drawn  immediately  to  supply 
the  mischief  which  the  bottle  might  fall  short 
of.  Thirdly,  The  throwing  the  bottle  by  cap- 
tain Cope  vras  justifiable  and  lawful;  and 
though  he  had  wounded  Mawgridge,  he  might 
have  justified  it  in  an  action  of  assault  and 
battery,  and  therefore  cannot  be  any  provoca- 
tk>n  to  Mawgridge  to  stab  him  .with  his  sword. 
That  the  throwing  thebottte  is  a  demonstratioo 
of  malice  is  not  to  be  controverted ;  for  if  upon 
that  violent  act  be  bad  killed  Mr.  Coue,  It  bad 
been  murder.  Now  it  hath  been  held,  that  if 
A  of  his  own  malice  prejpensed  assaults  B  to 
kill  him,  and  B  draws  his  sword  and  attacks 
A  and  piursnes  him,  then  A  for  his  own  safety 
gives  back,  and  retreats  to  arwall,  B  still  porsa- 
ing  him  with  his  drawn  sword,  A  in  bis  de- 
fence kills  B.  This  ia  murder  in  A.  For  A 
having  malioe  agamst  B,  and  in  pursusnoe 
thereof  endeavouring  to  kill  him,  is  answerable 
for  all  the  consequences,  of  which  he  was  the 
original  cause.*  It  is  not  reasonable  for  any 
man  that  is  dangerously  assaulted,  and  when 
he  perceives  bis  life  in  danger  from  his  adver* 
sary ,  but  to  have  liberty  for  the  security  of  bie 
own  Kfe,  to  pursue  bun  that  maliciously  as- 
saulted him ;  for  "  be  that  hath  maniteated 
that  he  bath  malsce  against  another,  is  not  fit 
to  be  trusted  wlA  a  £ngerous  weapon  in  hie 

«  SeeBasl's  Pleas  of  the  Crown,  c  $»§  4a, 
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M,"»  Datt  9H.  BaU  49.  Attit  #o  molfe^ 
lyilltbft  jd^l^  18  €«r.  2,  fi4ictt  they  iMI  in 
8li}Mali*iMi,  iv  prafnwstMHi  for  my  lord  Mor- 
kyV  kiilf  Bth.  379.  If  A  e^  wMte  pre- 
yoM^,  dMMTfe  a  pirtol  «t  B*,  and  than  rmm 
tny,  B  paitiias  him,  and  A  toma  baok,  and  in 
lii««a  dcfeoee  kOis  B,  it  i«  miifdar.  Thia  I 
Mi  la  be  ifood  law ;  ibi' A  bad  a  malicraila  in- 
feat^imal  B,  and  bis  i«ti«at  afkr  he  bad  dis* 
etafged  his  fdataTat  B,  waa  not  beemae  be  re- 
pMeA,  bat  for  bia  own  safety. 

Id  a  set  duel,  there  are  amtQa)  paasea  mlbitt 
kiveca  tbe  eombatanta,  yet  if  there  be  <)rfi{^nal 
MKca  bcfweeii  the  narttea,  it  is  not  the  inter- 
dnto^orUovm  wilt  make  an  akeratiOD,  or  be 
•7  Biitifatftfto'iif the  oflfenoe  of kttling.  'Phere- 
fc«  I  baid,  i^  M awgfidge  had  thro#to'  the  bottle 
M  Nr.  Cope,  abd  ^r.-  Cope  had  retnmed  ano- 
Aw  opoa  bim^  and  hit  him,  and  tberenpon- 
Umi0id^  bad  drawn  bia  sword  and  killed 
Mr.Cape^  it  wmild  have  been  murder.  Some 
aift  sty,  that  there  i»  a  difference  between  the 
OMtt;  lor  that  the  amanh  by  the  pistol,  and 
ihefigfatm^  a  doe!  waaejiqiress  maliee,  but  thia 
if  oaly  mance  implied.  Sorely  there  ia  no  dif- 
ibsaot,  for  maiioe  implied  ii  prepensed,  aa 
nocb  as  if  there  had  been  a  proor  ormalice,  or 
\Htn4  Ibr  some  eonaiderBbte  time  before  the 
aei ;  fcr  the  atrotee  g^reb,  or  an  attempt  made 
tf  ■aliee  implied,  ia  aa  dangerous  aa  a  stroke 
^Ha  a^  HMKce  expreaaed,  therefore  may  be 
M  bLwfoH  V  resisted.  t*bii  rery  point  was  also 
c—MewM  by  the  twelre  judges  at  Serjeants' - 
iaa,  lod  by  themr  reaohred  to  be  murder  upon 
tbaoedBienofmy  lord  Morley's  Case.  When 
t  BNUi  auachs  aiiother  with  a  dangerous  wea- 
poa  viihoat  any  piDvoeation,  that  ia  ezpresa- 
Mfim  fium  the  liatare  of  the  act,  whicb  is 
end.  The  definition  of  maiioe  implied  is 
ifWa  it  is  not  esfyress  in  the  nature  of  the  act ; 
tf^bere  a  OMm  kilb  an  officer  that  had  antho- 
Mty  a»  airest  his  person ;  the  person  who 
Mhbiai  m  defonoe  of  himself  from  the  arrest, 

*  Judge  Foster,  io  bis  Reports,  p.  974- 5, 

Ml  ia  Mawgridfl^e's  Case,  **  He,  upon  words 

<*  u|^  between  him  and  Mr.  Cope,  threw  a 

Ma  with  great  violence  at  tbe  head  of  Mr. 

^MV  and  iaamedialely  drew  bia  award,  Mr. 

Gifeiatomed  the botde  with  equal  violence; 

itaas^sailh  lord  Holt,  lawful  and  justifiable  in 

lir.€a|i^sato  do:  for,  as  heargueth  a  little 

a*»wards,  He  that  hath  shewn  that  he  bath 

■^bet  a^ainat  another,  is  not  fit  to  be  trusted 

^  a  daageroas  weapon  in  bia  band."— Upon 

*hich  the  judge  obaerves,  **  It  waa  upon  this 

F*wl(jiu  I  preaune  ^andpossibly,  too,  upon  tbe 

Ah  M  dawn  touebmg  the  arrest  of  a  person 

]jybadt  gken  » dangerous  wound),  that  the 

HsUnuie  in  thai  case  of  the  marquis  De 

I   ^yym,  «ho  stabbed  Mr.  Harfey  sitting  in 

1  **MI,  (9  Aime  cap.  16,)  discharged  tbe  party 

I  ^^i^aiai  supposed  to  have  given  him  tbe  mor- 

I  J*]Wtt»il,  m>m  all  manner  of  prosecuti^  on 

I  c^f*^<^  >  ^^  declared  the  killing  to  be  a: 

I  inM  and  dacuhoary  aofion;"    Fmner  Bd^ 
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ia  gnitty  of  murder,  beoanse  the  malice  is  im- 
plred,  for  ^rooerly  and  naturally  it  was  not  ma- 
lice, for  hiB  oeaign  was  only  to  defend  himdelf 
from  the  arrest 

9.  I  come  now  to  the  third  matter  proposed, 
which  is,  to  consider  what  is  in  law  sach  a  pro* 
voeatiu»  to  •  man  to  commit  an  act  of  violeoce 
upon  another,  whereby  be  shall  deprive  htm  of 
hia  Kfb,  ao  as  to  ezteDuato  tbe  fact,  and  make  it 
to  be  a  mmislanghter  only.  First,  Negatively, 
what  is  not.  Secondly,  Positively,  what  is. 
First,  No  words  of  reproach  or  roforoy  are  suf- 
ficient to  provoke  another  to  such  a  degree  of 
ang^r  aa  tO'  atiffce,  or  assault  the  provoking^ 
party  n^ith  a  aMr^A-d,  or  to  throw  a  bottle  at  him, 
or  alrike  him  with  any  other  weapon  that  may 
kni  biro;  but  if  the  person  provoking  be 
therebjf^  killed,  it  is  murder. 

In  the  aasembly  of  the  judges,  18  Car.  f  ^ 
this  was  a  point  positively  resolved. 

Therefore  t  am  of  opinion,  that  if  two  are  id 
company  together,  and  one  shall  give  the  other 
contumelious  language  (aa- suppose  Aandfi), 
A  that  was  so  provoked  draws  bis  aword,  and 
HMhes  a  pass  at  B,  (B  t)ien  baViag  no  weapon 
drawn)  but  misses  bim%  n^hereupon  B  draws 
hia  sword,  and  passes  at  A.  And  there  being 
an  interchange  of  passes  between  tbem,  A  kiln 
B,  I  hold  this  to  be  murder  in  A,  for  A's  pass  at 
B  was  malicious,  and  what  B  afterwards  did 
waa  lawful'.  But  if  A  who  had  been  so  pro* 
v^ed;  draws  his  sword,  and  then  before  he 
passes,  B'S'  awOrd  is  drawn ;  or  A  bids  hint 
draw,  and  B  thereupon- drawing,  there  happeof 
to  be  mutual  passes :  if  A  kills  B,  this  will  be 
but  manslaughter,  because  it  #as  sudden  ;  and 
A's  design  was  not  so  absolutely  to  destroy  B, 
but  to  combat  with  him,  whereby  he  run  tbo 
hazard  of  bis  own  life  at  tbe  same  time.  But 
if  time  waa  appointed  to  fight  (suppose  the  Udxt 
day^,  and  aecdrdingly  thev  do  fight,  it  is  mnr- 
der  in  him  that  kills  tbe  otho-.  But  if  they  go 
into  tins  field  iotmiediately  and  fight,  then  but 
manslaughter.  Suppose  u]ion  provoking  lan- 
guage given  by  B  to  A,  A  gives  B  a  box  on  thcf 
ear,  or  a  littM  blow  with  a  stick,  which  bap- 
petos  to  be  80  unlucky  that  it  kills  B,  who 
nsight  hav^  some  iropostbume  io  bis  head,  or 
other  ailment  whicb  proves  tbe  cause  of  B'd 
death,  this  Mow,  though  not  justifiable  by  law, 
but  ia  a  wrong,  yet  it  may  be  butmaUslau^ter, 
bedause  it  doth  not  appear  thar  he  designed^ 
such  a  mischief. 

Secondly,  Aa  no  worda  are  a  provocation,  av 
no  afiroDting  gestures  are  sufficient,  though 
never  so  reproachfoiy  v^hich  point  waa  ad- 
judged^  S  Cro.  779;  Wats  and  Braim,  in  an  ap« 
peal  of  murder. 

There  having  beeU  a  quart^l  between  A  «nd' 
F)  and  B  was  hurt  in  the  firay ;  and  abotft  two* 
daya  after  B  cam^  and  made  a  Wry  mouth  tft 
A,  Who  thereupon  alhick  linri  upon  the  calf  of 
the  1^,  of  which  he  inataUlly  died.  It  waa 
murder'  in  A,  for  the  afiVMtiogf  him  in  that 
manner  waa  not  any  provocation  to  A,  to  os» 
that  violenee  to  B : 

Thefehtthrbaetiauother  case,  Which  I  foar 
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hath  been  the  occasion  of  some  mistake  in  tlie 
decision  of  quescioos  of  this  kind,  Jones  433, 
D.  Williams's  Case,  be  being  a  Welshman, 
upon  Sl  David's  day  having^  a  leek  in  bis  bat, 
a  ceitain  person  pointed  to  a  Jack  of  Lent  that 
hung  up  nard  by,  and  said  to  him.  Look  upon 
your  countryman ;  at  which  D.  Williams  was 
much  enraffed,  and  took  a  hammer  that  lav 
upon  a' stall  bard  b^,  and  flung  at  him,  which 
missed  bim,  but  hit  another  and  killed  him : 
he  was  indicted  upon  the  statute  of  stabbing. 
Resolved,  He  was  not  within  that  statute,  but 
guilty  of  mauslaughter  at  common  law.  1 
concur  with  that  judgment,  that  it  is  not  within 
the  statute  of;8tabwiig,  for  it  is  not  soch  a 
weapon,  or  act  that  is  within  that  statute,  nei- 
ther could  he  hfs  found  guiltjof  miuder,  hot 
only  of  manslaughter,  for  the  indictment  was 
for  no  more.  But  if  the  indictment  had  been 
for  murder,  I  do  think  that  the  Welshinaii 
ongbt  to  have  beeu  convicted  thereof,  for  the 
provocation  did  not  amount  to  that  degree,  as 
to  excite  him  designedly  to  destroy  the  person 
that  ^ve  it  him. 

Thirdly,  If  one  man  be  trespassing  upon 
another,  breaking  his  hedges,  or  the  luce,  and 
the  owner,  or  his  servant,  shall  upon  sight 
thereof  take  up  an  heil^e-stake,  and  knock  him 
on. the  head;  that  will  be  murder,  becanse  it 
was.  a  violent  act  beyond  the  proportion  of  the 
pi*ovocation,  which  is  sufficiently  justified  by 
tialloway's  Case,  who  did  not  seem  to  intend 
so  much  the  destruction  of  the  young  man  that 
stole  the  wood,  as  that  he  should  endeavour  to 
break  his  skull  or  knock  out  his  brains,  yet 
using  that  violent  and  daiigerotts  action  of  eying 
htm  to  the  horse's  tail,  rendered  him  guilty  w 
murder. 

If  a  man  shall  see  another  stealing  his  wood, 
be  cannot  justify  beating  him,  unless  it  be  to 
hinder  from  stealing  any  more ;  (that  is)  that 
notwithstanding  he  be  forbid  to  take  any,  doth 
proceed  to  tak^  more,  and  will  not  part  with 
that  which  he  bad  taken.  But  if  he  desists,  and 
the  owner  or  woodward  pursues  him  to  beat 
him  so  as  to  kill  him,  it  is  murder. 

If  a  man  goes  violently  to  take  another  man's 
goods,  he  may  beat  him  off  to  rescue  bis  goods, 
9  £.  4,  S281,  b.  19  Hen.  6, 31.  But  if  a  man 
hath  done  a  trespass,  and  is  not  continuing  in 
it ;  and  he  that  iiath  received  the  injury  snail 
thereupon  b^  him  to  a  degree  of  kilting,  it  is 
murder,  for  it  is  apparent  malice;  form  that 
case  he  ought  not  to  strike  him,  but  is  a  tres- 
passor  for  so  doing. 

Fourthlyi  If  a  parent  or  a  master  be  provoked 
to  a  dome  of  passion  by  some  miscarriage  of 
the  chud  or  servant,  and  the  parent  or  master 
•hall  proceed  to  correct  the  child  or  servant 
with  a  moderate  weapon,,  and  shall  by  chance 

S've  him  an  unlucky  stroke,  so  as  to  aill  him ; 
at  is  but  a  misadventure.  But  if  the  parent 
or  master  shall  use  an  iniproper  instrument  In 
the  cofvection ;  then  if  be  kills  the  child  or  the 
servant,  it  is  murder;  and  so  was  it  resolved 
by  all  the  judges  of  the  King's- bench,  with  the 
MtMnnenoe  w  the  lord  cbiet'juslioe  firidgmaB, 
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in  a  special  verdict  in  one  Greys' Case,  foaad 
at  the  Old  Bailey,  lOtb  October  18  Car.  S,  and 
removed  into  this  court,  Kelyng,  p.  64.  Gray 
being  a  smith,  B  was  his  servant ;  he  com*. 
manded  B  his  servant  to  mend  Certain  Btam^ps 
belonging  to  his  trade ;  afterwards  he  and  his 
servant  beinff  at  work  at  the  anvil.  Gray  asked 
his  servant  whether  he  had  mended  the  slamps* 
as  he  had  directed  him.  But  B  the  servaot 
having  neglected  his  doty  acknowledged  it  to. 
his  master ;  upon  which  the  master  was  angnr, 
and  told  bim  if  he  would  not  serve  him,  m 
should  serve  at  Bridewell ;  to  which  the  ser*- 
vant  replied.  That  he  bad  as  good  serve  in  Bride- 
well as  serve  the  said  Gray;  whereupon  th« 
said  Gray  took  the  irou-bar  upon  which  he  and 
bis  servant  was  working,  and  strock  his  servant 
with  it  upon  the  skull,  and  thereby  brako 
his  skull,  of  which  the  sejrvant  died.  Thin 
was  held  to  be  murder;  yet  here  was  a  pro- 
vocation on  a  sudden,  as  sudden  a  resentment, 
and  as  speedj^  putting  it  in  execution;  for 
though  he  might  correct  his  servant  botli 
for  bis  neglect  and  unmannerliness,  yetexceed^ 
iog  measure  therein,  it  is  malicious.  Every 
one  must  perceive  that  this  last  is  a  stronger 
case  than  this  at  bar. 

First,  Gray  was  working  honestly  and  fairly, 
at  his  trade,  and  justly  culing  to  bb  servant 
for  an  account  of  bis  business :  this  miscreant 
was  in  the  actual  violatiOB  of  all  the  rules  of 
hospitality. 

Secondly,  Gray's  action  was  right  as  to  ihm 
striking  his  servant  by  way  of  oorrectkm ;  bat 
the  error  was  in  the  degree  hdng  too  violentp 
and  with  an  improper  weapon.  This  of  Maw« 
gridge  was  with  a  resolution  to  do  mischief. 

Thirdly,  He  had  not  the  least  provocatioia 
from  Mr.  Cope,  until  atler  he  had  made  th* 
first  and  dangerous  assault,  and  then  pursiied 
it  with  the  drawing  bis  swo^rd  to  seoonn  it,  he- 
fore  Mr.  Cope  returned  the  other  bottle.  But 
Gray  bad  a  provocation  by  the  disappointment 
his  servant  gave  him  in  neglecting  his  busines% 
and  returning  a  saucy  answer. 

The  like  in  obstioate  and  perverae  childreoi^ 
they  are  a  great  grief  to  [tBrents,  and  whea 
found  in  ill  actions,  are  a^reat  provocation* 
But  if  upon  such  provocation  the  parent  shaEI 
e^cseed  tne  degree  of  moderation,  and  thereby 
in  chastising  kill  the  child,  it  will  be  murder* 
As  if  a  cudgel  in  the  correctioo  thai  is  used  hn 
of  a  lai^e  size,  or  if  a  child  be  thrown  down  . 
and  stamped  upon ;  so  said  the  lord  Bridgami 
and  justice  Twisden,  and  that  they  ruled  it  m 
in  their  several  circuits. 

^.  If  'a  man  upon  a  sudden  diiappoint«M*iit 
by  another  shall  resort  violently  to  that  otbi^ . 
man's  house  to  expostulate  with  him,  and  witla 
his  sword  shall  endeavour  to  force  his  entrance^ 
to  compel  that  other  to  perform  his  promise,  or 
otherwise  to  comply  with  his  desire;  aodtlm. 
owner  shall  set  himself  in  opposition  lo  him^ 
and  he  shall  pass  at  bim,  and  Kill  the  owaec  of 
the  house,  it  is  murder,  8  Roll.  Rep.  460» 
Clement  against  sir  Charles  Bliittt,  in  an  np-> 
peal  of  murder.    The  caae  waS|  that  Clrmft 
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Miprmnised  a  dog  to  sir  Charles  Blant ;  and 
hiaf  reqaested  aooordingly  to  deliver  hind,  re- 
fisid,  and  beat  the  dog  hotue  to  his  house :  at 
wUeb  nr  Charles  Blunt  fetched  his  sword,  and 
cuBeto  Clement's  hoose  fur  the  dog.  Clement 
alood  at  the  door,  and  resisted  bis  entry.  Blunt 
thefeiMWMi  kills  Clement.  The  jury  were 
■Kroral,  and  found  this  fact  in  sir  Charles 
Bfamt  to  be  but  manslaughter.  Doddridge 
was  clearly  of  opinion  it  was  murder.  But  the 
lord  chief  jiistice  was  a  little  tender  in  his  di- 
leetioa  to  tbe  jury.  But  Rolls  makes  tbb  re- 
mark, that  it  was  not  insisted  upon  by  the  ap- 
peUani's  oonnsel,  that  Clement  was  m  the  de- 
fence of  bis  bouse,  and  that  Blunt  attacked 
Cleaient  to  force  in  :  it  was  without  all  ques- 
tion morder,  though  of  a  sadden  heat,  for  there 
was  DO  assault  made  by  Clement  upon'bim  nor 
en  any  of  bis  friends,  but  all  the  Tiolenoe  and 
force  was  on  sir  Charles  Bl tint's  side. 

Having  in  these  particulars  shewn  what  is 
net  a  provocation  sufficient  to  alleviate  tbe 
act  of  kiHing,  so  as  to  reduce  it  to  be  buta  bare 
jMflBicide*  I  will  now,  secondly,  give  some  par- 
tioilar  rales,  such  as  are  supported  by  autho- 
rity and  general  consent,  and  shew  what  are 
almya  altowed  to  be  sufficient  provocations. 

Fint,  If  one  man  upon  angry  words  shall 
nakean  assault  upon  another,  either  by  pulling 
liim  by  the  nose,  or  filliping  upon  the  rorehead, 
9mA  be  that  is  so  assaulted  shall  draw  his  sword, 
9mA  immediately  mn  the  other  throngh,  that  is 
but  OMmslaaghter ;  for  the  peace  is  broken  by 
the  person  killed,  and  with  an  indignity  to  bun 
tint  received  the  assault.  Besides,  he  that  was 
fo  aflrented  might  reasonably  apprehend,  that 
he  that  tieated  nim  in  that  manner  might  have 
ne  farther  design  nponbim. 
There  is  a  case  in  Stiles^  467,  Buckler's 
Buckner  was  indebted,  and  B  and  C 
came  to  bis  chamber  upon  the  account  of  bis 
creditor  to  demand  the  money,  B  took  a  sword 
that  hang  ap,  and  was  in  tbe  scabbard,  and 
stood  at  die  door  with  it  in  his  hand  undrawn, 
to  keep  the  debtor  in  until  they  could  send  for 
a  hailiD  to  arrest  him ;  thereupon  the  debtor 
'i  out  a  dmfer  which  he  bad  in  bis  pocket 
aiabhed  B.  This  was  a  special  verdict, 
adjudged  only  mansblighter,  for  tbe  debtor 
iBsaltod,  and  imprisoned  injariously  with- 
ent  any  process  of  law,  and  though  within  the 
words  ef  the  statoto  of  stabbing,  yet  not  within 
the  reason  of  it 

Secondly,  If  a  man's  friend  be  assanlted  by 
another,  or  engaged  in  a  quarrel  that  comes 
to  btows,  and  be,  in  tbe  vindication  of  bis 
inaady  shall  on  a  sodden  take  op  a  miscbievoos 
iastraiDeat  and  kill  bis  friend's  adversary,  that 
■  but  mansianghter  t  so  was  the  case,  IS  Rep. 
ST.  If  two  be  fighting  ^together,  and  a  friend 
•f  the  one  takes  op  a  6owl  on  a  sodden,  and 
wiih  it  breaks  the  sknll  of  bis  friend's  adver- 
■ry,  of  which  he  died,  that'  is  no  more  than 
■aarfaogbter.  So  it  is,  if  two  be  fighting  a 
M,  tboogh  upon  malice  prepensed ;  and  one 
CMStt  and  takes  port  with  him,  that  be  thinks 
■ty  hare  tito  disM^Milage  IB  the  eoiDbaty  or  it 


may  be  that  he  is  most  affected  to,  not  know- 
ing of  tbe  malice,  that  is  but  manslaughter,  PI. 
Com.  101,  John  Vaughan  and  Salisbury. 

Thirdly,  If  a  man  perceives  another  by  force 
to  be  iDJnriously  treated,  pressed,  and  restraio- 
ed  of  bis  liberty,  though  toe  person  abused  doth 
not  complain,  or  call  for  aid  or  assistance ;  and 
others  out  of  compassion  shall  come  to  bis 
rescue,  and  kil^  any  of  those  that  shall  so  re- 
strain him,  that  is  manslaughter,  18  Car.  3, 
adjudged  in  this  Court  upon  a  special  verdict 
found  at  tbe  Old -Bailey,  in  the  case  of  one 
Hugett,  18  Car.  9,  Kelynsr,  p.  59.    A  and 
otbo's  in  the  time  of  the  Dutch  war  without 
any  warrant  impressed  B  to  serve  the  king  at 
sea ;   B  quietly  submitted  and  went  off  with 
the  press-masters;    Hugett  and    the  others 
pursued  them  and  required  a  sight  of  their 
warrant ;   but  they  shewed  a  piece  of  paper, 
tliat  was  not  a  sufficient  warrant :  thereupon 
Hugett  with  the  others  drew  their  swords,  and 
the  press-masters  theirs,  and  so  there  was  a 
combat,  and  those  who  endeavoured  to  rescue 
tbe  pressed  man  killed  one  of  tbe  pretended 
press- masters.     This  was  hot  -manslaughter ; 
tor  when  the  Jiberty  of  one  subject  is  invaded, 
it  affecte  all  tbe  rest :  it  is  a  provocation  to  all 
people,  as  being  of  ill  example  and  pernicious 
consequence.    All  the  judees  of  the  King's- 
bencb,  viz.  Kelynge,  Twisden,  Wyndhani  and 
Moreton  were  of  opinion,  that  it  was  murder, 
because  be  meddled  in  a  matter  in  which  be 
was  not  concerned :  but  the  other  eight  judges 
of  the  other  courto  conceived  it  only  man- 
slaughter, to  which  tbe  judges  of  the  King's- 
behch  did  conform,  and  gave  judgment  accord* 
ingly. 

Fourthly,  When  a  man  is  taken  in  adultery 
with  another  man's  wife,  if  tbe  husband  shaU 
stab  tbe  adulterer,  or  knock  out  bis  brains, 
this  is  bare  manslaughter ;  for  jealousy  is  tbe 
rage  of  a  man,  and  adultery  is  the  highest  in- 
vasion of  property*,  1  VWnt.  158.  raymond 
913,  Manning's  Case. 

If  a  thief  comes  to  rob  another,  it  is  lawful  to 
kill  him.  And  if  a  man  comes  to  rob  a  man's 
posterity  and  bis  family,  yet  to  kill  him  is 
manslaughter ;  so  is  the  law,  though  it  may 
seem  hard,  that  the  killing  in  the  one  casO 
should  not  be  as  justifiable  as  the  other,  Lev. 
sex,  ver.  10.  '^  If  one  oommitteth  adultery 
with  his  neighbour's  wife,  even  he  the  aduN 
terer  and  the  adulteress  shall  be  put  to  death.'* 
So  that  a  man  cannot  receive  a  higher  prove-' 
cation.  But  this  case  bears  no  proportion 
with  those  cases  that  have  been  adjudged  to  be' 
only  manshiugbter,  and  therefore  the  Court 
being  so  advised  doth '  determine  that  Ma#« 
giidgeis  goihy  of  murder.    More  might  bo 

said  upon  this  occasion;  yet  this  may  at  pre* 

I  ■    I     ■  «■  I  ■  I  I  ■<      ■I.I.I*    ■  I  ' 

*  In  such  a  case  tbe  Court  of  Justiciary  in 
Scotland  admitted  tbe  wife  of  a  pannel  upon 
his  trial  for  murder  to  give  evidence  ^hat  tbe 
pannel  discovered  tbe  deceased  in  the  act  of . 
adultery  with  hep  Sse  Christie's  Case, 
M'JUurinN''99. 
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flent  saffibce  to  set  the  matter  new  in  qnestioD 
in  its  true  light,  fo  shevr  how  pecessary  it 
is  to  apply  the  law  to  extermiaate  saoh  noxi- 
ous creatures. 

Upon  this  con?iction  the  Court  did  direct 
that  process  should  be  issued  against  Maw- 
|rridge«  aad  so  to  proceed  to  outlawry  if  be 
cannot  be  retaken  in  the  mean  time. 

The  case  was,  Mr.  Cope  (a  younger  bnuicb 
of  the  Copes  of  Bramsel,  in  HampsMire,  harts.) 
hay  ins:  ^o^  ^  lieuteuant^s  commission  (in  the 
guaros,  infited  some  officers  and  other  gentle- 
men to  dine  with  him  at  ^Ue  Dolphin  tavern  in 
Tower  street,  June  ir,  1706,  in  order  to  wet 
)iis  commission;  one  of  the  gentlemen  took 
Maweridge  along  with  him,  telling  him  he 
would  be  as  welcome  u^  Mr.  Cope  as  any  of 
the  coD^pany ;  upon  that  he  went,  and  after 
(dinner  was  over,  and  paid  for  by  Mr.  Cppe, 
they  all  staid  a  while  longer,  a|id  bad  more 
yrine  brought  jo,  a^d  paid  half  a-crown  each 
for  their  club ;  then  they  broke  up,  and  ipoat 
of  them  went  away ;  bujt  Mr.  Mawgriidge  and 
the  rest  being  invited  by  iQr.  Cope  to  the  guard- 
room in  tlie  To^er,  went  with  him,  and  called 
wine.      Two   bpttles   were   fccordingly 


proi 


rought ;  and  as  they  were  dripkiog,  a  coach 
came  to  the  guard-room  door  with  a  woman 
\a  it  (of  no  very  modest  behavionr),  aqd  asked 
for  capt.  Cope ;  whereupon  he  ana  M^wgridge 
iwent  to  the  coach  door,  ^d  brought  her  into 
|lie  guard-room ;  where  iMiving  been  a-while, 
she  cried.  Who  shall  pay  lor  my  coach? 
l7pon  this  Mr.  Mawgridge  said,  I  will,  and  so 
discharged  the  coach ;  then  he  offered  to  salute 
her,  but  she  ^rejected  him,  and  g^ve  him  ill 
words ;  to  which  be  made  returns  of  the  like 
|cind ;  on  which  lieut.  Cope  took  the  woman's 
part;  and  theo  Mawgrjdge  demanded  satis- 
faction of  Mr.  Cope,  in  order  to  jprovpke  him 
to  fight,  &c.  &c.  and  killed  Mr.  Cope.  Upon 
this  Mawgridge  was  tried  at  the  Old-Bailey  in 
July  1706,  for  the  murder,  and  a  special  ver- 

(lict  found,  wherein  all  the  particulars  are  re- 
ated^  as  before- mentioned:— But  before  the 
arguing  the  special  verdict,  he  made  his  escape 
out  of  ^he  Marshalsea,  where  he  was  confined ; 
and  thftt  night  went  to  his  father,  major  Maw- 
gridge, who  with  his  wife  (Mawgridge's 
mother-in-law)  washed  and  robbed  nim  all 
Qver  with  green  walqut  shucks  and  walnut 
kqnor  to  dis^aue  him,  and  then  all  three  set 
Qot  in  the  night,  and  walked  above  SO  miles 
into  Essex,  where  the  father  gave  100  guineas 
if  a  master  of  a  vessel,  near  Colchester,  to 
cfrry  hini  safe  to  Hollandy  which  he  did ;  there 
be  was  concealed  above  a  year  and  half;  for 
tbpqgh  he  wav  a  vary  handsome  maut  be  was 
SO  disfigure  scarce  apv  one  knew  him;  be 
apoke  French  andSpanish  generally  and  nughty 
Tell ;  but  at  last  being  at  a  tavern  in  Ghent  in 
Flaiider9|  and  a  Utile  teo  merry,  ha  apoka  £iV'? 


iish  so  fluently,  and  by  some  «xpreaauws  be 
dropt,  became  suspected,  seiased  (a  large  re- 
ward having  been  offered  for  apprebeoiting 
him),  and  on  examination  found  to  be  the  4UMI 
who  killed  Mr.  Cope,  was  brought  over  19 
England  in  March  1707-8,  and  bemg  bras^bl 
to  3ie  King's-beoch  bar,  rec^ved  sentence  ef 
deatli,  and  was  executed  at  Tybura,  en  Wei|r 
nesday,  April  S8, 1708,  with  William  Gfiegg, 
for  high- treason.*    The  ordinary  says,  l^aw^ 
gridge  wc^ntin  a  coach  with  him  (sad  Gresjgia 
a  sledge)  to  Tyburn ;  **  That  he  aukpikM 
willingly  to  his  sentence,  owning  the  justice  ejT 
it,  thc^ugb  be  declared  he  had  no  premeditated 
malice  against  the  gentleman  he  so  uofi»r- 
tunatoly  killed.    He  said,  he  heartily  repented 
of  it,  and  prajred  that  God  would  wash  away  the 
stain,  ana  deliver  him  fr/ivi  the  guilt  d'  thai 
blood  which  he  had  so  shed.    He  owned  that 
he  had  been  a  very  great  sinner,  hat  was  sarry 
that  be  had  any  ways  offended  God  and  aoan, 
and  begged  pardon  of  both.    That  he  hoped 
God  would  shew  him  mercy  in  another  world, 
because  he  was  always  grieving  for  his  sins, 
and  panicularly  for  Ibis,  ever  since  he  had 
made  his  escape ;  and  though  he  had  no  ap« 
prehension  of  being  brought  to  eondemnatain 
(lere  for  it,  i^  was  still  continually  before  him, 
and  the  remembrance  of  it  was  painful  to  him* 
He  made  strong  resolutions  to  live  otheriwdcet 
and  was  always  praying  to  Gin)  to  oardoo  hioif 
and  to  keep  nim  for  the  future.    He  ackoow- 
ledgiad  the  justice  of  God  had  overtaken  him, 
and  would  not  suffer  him  to  live  long  un- 

Sunished  for  this  heinous  crime:  He  d^lared 
is  being  in  charity  with  all  the  worki,  evtfi 
with  those  who  had  brought  him  to  this  bif 
punishment,  and  prayed  for  the  conversion  of 
all  wicked  persoi|s,  desiring  they  wouki  lake 
waniing  by  him.    He  told  me,  he  was  abuut 
40  years  of  age,  born  at  Canterhut-y  of  ^ood 
parents*  and  brought  up  in  the  Cburch  of  Kag« 
land;  that  both  bia  fslher  and  ancetiiors  had 
had  the  honour  to  serve  the  crown  f(»r  aliove  800 
eavs  as  drum- major;  and  that  he  himaelf 
ad   received    a  yery   good  edMcalion,  and 
brought  up  genteelly,  though  he  was  for  a  oobt 
sideiabletime  kettle- drummer  to  the  first  troop 
of  guards,  and  was  a  going  with  a  comioisstaa 
ii|to  the  army  when  this  melancholy  aocidail 
happened." — Miyor  Mawgridge,  on  hia  son's 
evacntion,  which  had  so  great  an  effect  on  hiia, 
could  not  be  prevailed  on  either  to  eat  er  drink 
for  thrae  nighta  apd  three  d^ys,  apd  mfed 
about  like  a  madman ;  be  aflsrwarda  beha?a«l 
at  times  like  ope  distracted,  drawing  hia  awordt 
and  threatning  to  monler  hi«  wife,  <Mi9inir  b^ 
to  kneel  down  for  him  to  stab  her*  ^^a*  aaU  tbaa 
relenting*    In  abort,  be  wa«  never  aft^r  eai^  av 
m  hia  right  semnif ;  onoyiiig  ^bput  fnaoi  p|ac9 1» 
place,  tbongb  ha  lived  to  near  fio  yeafv  of  agn^ 
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4^.  The  Trial  of  Jam£«  CA&ir£Gijg;i  of  Fmhaveo,  before  tlie  Court 
of'  Justiciary  (iu  Scotland),  lield  at  Edinburgh,  July  25,  for 
tjie  Murder  of  Charles  JEarl  of  Strathmore:  2  Geoiige  II. 
A.  D.  1728; 

of  Forfkr,  within  the  coanty  of  Forfar,  you  did* 
viih  AdlrtWD  sirord,  or  some 'Other  o&oAi?e  or 
mortal  weapon,  without  the  least  colour  or 
cause  «f  pro  vocation  Uien  given  by  him,  invade 
the  said  deeeas^earl,  who  had  no  weapon  in  his 
band,  and  did  baady  and  feloaieualy  murder 
and  kill  him,  by  giving  him  a  wound  therewith 
in  the  belly,  some  inchea  above  the  nave!, 
whieb,  by  foUowiag  the  thniat  with  a  aecond 
pvab,  weal  through  the  iatetiuea  aad  ihp  badi, 
a  little  lower  than  where  the  eaid  weapon  en- 
tered the  belly :  of  which  woand,  after  great 
pain,  on  Saturday  immediately  thereafter,  eria 
aome  ahoit  apace  thereafter,  he  died  ;  and  ao 
was  croelly  aiod  barbarously  murdered  by  yoo. 
At  least,  attlie  time  and  place  above- mentioBeii^ 
with  a  drawn  sword,  or  some  other  mortal 
weapon,  without  any  just  cause  or  provocation, 
you  gave  the  said  deceast  Charles  eaii  of  Stratb* 
mere  a  wound  in  the  belly,  wbidi  reached 
through  the  intestines  and  back,  wherethrougli 
he  soon  after  fell  down,  and  died  at  the  time 
foresaid.  At  least,  at  the  time  and  place  above 
described,  the  said  Charles  earl  of  Siratbmere 
was  with  a  drawn  sword,  or  aome  other  deadly 
weapon,  feloeioualy  and  barbarously  wounded^ 
and  of  the  said  wound  died  within  a  few  days 
ihereafter ;  and  you  were  art  and  part  in  iua 
murder.  By  all  which,  it  is  evident,  that  yoa 
are  guilty,  art  and  part,  of  the  crimes  of  wilful 
and  premeditate  murder  and  homicide,,  or  one 
or  other  of  them,  at  the  time  and  place,  and  ia 
the  manner  above  set  forth.  And  which  faets, 
or  part  thereof,  er  your  being  art  and  part  of 
any  of  the  said  crimea,  being  found  proven  by 
the  verdict  of  an  aaaize,  in  preaence  of  the  lord# 
justice  general,  justice  clerk,  and  oommis- 
aieners  of  justiciary,  you  ought  to  be  ezempla* 
rily  punished  with  the  pains  of  law,  to  tha 
terror  of  others  to  commit  the  like  in  time  com* 


Cnu  JsmciiMa,  8.  D.  N,  Rifis  tenia  in  na* 
fsficssisnia  Paaao  fturfi  &  fidMni^, 
deriam  ^aiato  Die  Menais  Jnlii,  MHimm* 
mifluigmu$iw0  vigesimo  oelavo,  per  he* 
DsrafaMes  ¥iras  AdaiMNn  Cecfcbnrne  de 
OrmislDQo,  Jnsticiarinm  Clencnm,  J>o- 
BUBos  Jafnbwm  tfadkensie  de  MoyaleAUi 
ct  Gidiekmwa  Giddcrwaad  de  Battawi, 
Migislram  Dandem  Enicuie  de  IIimi, 
Domiaum  Gnalteram  Priagle  da  Mew- 
baU,  et  MagistrnsB  Andreaoa  Fletcher  de 
MiltooB,  CMsaoussiottariosiuslkfiarise,  diet. 
&  D.  N.  Begis. 

Curia  legitime  affirmata; 

Intran* 

Jma  Carnegie  of  Finhaven,  prisoner  in  the 
TsflKKrth  of  Edioliurgb,  pann^. 

lilDlGTfiD  and  aeoosoi,  at  the  instmee  of 
ionaoaoooateBB of fitmthotore,  and  Mr.  Jamea 
Lyaa,  brother*  germaa  and  nearest  of  kin  to 
tbedseeast  Charies  eari  ef  Strathmore,  with 
Meeaoraeand  at  the  instance  of  Duncan  Forbes, 
cn|.  bn  soajcsty's  ttdvooate,  tor  his  bigfaness's 
tultfnt,  for  the  crime  of  wilfal  and  premedi- 
Itte  marder  ooanaitisd  by  him  upon  the  person 
•f  the  said  Charles  earl  of  Strathmore,  as  is 
«Ar»  fully  mentioned  ia  the  indictment  raised 
^uost him tbereaneat,  which  is  as  follows: 
I'JanMsCamegfie  of  Finhaven,  now  prisoner 
la  the  IVdbeotb  of  Edinbtirgb,  yon  are  indieted 
amlaoensed,at  tbe  instance  of  fihibanna  countess 
of  Strathmore,  -  and  Mr.  Janirs  Lyon,  brother- 
{wtaaa  and  nearest  of  kin  to  the  deceased 
Cbirim  earl  of  Strathmore,  with  conconrse  and 
at  tbe  instance  of  Duncan  Forbes,  esq.  his  ma- 
July's  advocate,  ibr  his  highness's  interest : 
tbit  where,  by  the  laws  of  God,  the  law  of  na 
lore,  the  common  kw,  and  the  municipal  law, 
ttd  practice  of  this  kingdom,  as  well  as  the 
hvgof  all  %vell-governed  realms,  wilful  end 
Pfnieditate  vnurder,  and  all  murder  and  homi- 
cule«  or  beinflr  art  and  pan  thereof,  are  most 
*l>^as  crimes,  and  severely  punishable ;  yet 
I'M  it  is,  and  of  verity,  that  you  have  presumed 
l>  comaait,  and  are  guilty,  actor,  art  and 
f>H,of  til,  or  one  or  other  of  the  foresaid  horrid 
oioMi:  in  ae  ftiras,  having  a  causeless  ill-will 
^■d  nsentment  against  the  deceast  Charles  earl 
*f  Ktrtthmere,  you  conceived  a  deadly  hatred 
^  maHea  against  him  ;  and  shaking  off  all 
l^vof  God,  and  regard  to  the  foresaid  laudable 
■*«»  OB  Thursday  the  0th  of  May,  in  this  pre- 
iMt  year,  1738,  or  one  or  other  of  the  days  of 
*B  isid  month,  about  the  hour  of  eight  or  nine 
*iJm» eight  of  that  day,  or  some  ether  hour  of 
^  <ifty  or  oifbl>  npott  tha  street  of  the  tnwn 
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ing 

Ptirrtter5.-<*Mr.  Duncan  Forbes,  his  majes- 
ty's advocate ;  Mr.  Charles  Areskine,  his  ma- 
jesty's solicitor;  Mr.  Alex.  Hay,  advocate; 
Mr.  Patrick  Grant,  advocate;  Mr.  George 
Ogiivy,  advocate ;  Mr.  John  Ogilvie,  advo- 
cate ;  Mr.  Hugh  Dalrymple,  advocate. 

Procurators  in  Defence*'— Mr,  Robert  DuQ* 
das,  advocate ;  Mr.  James  Fergusson,  senior^ 
advocate ;  Mr.  John  Forbes,  advocate ;  Mr. 
William  Grant,  advocate ;  Mr.  James  Pater* 
son,  advocate ;  Mr.  George  Smolldt,  advocate. 

Tbe  libel  being  openly  read  in  court,  and  de* 
bate  vivA  voce,  in  presence  of  the  lords,  thejr 
ordamed  both  parties  to  give  in  their  informsr 
tions  to  tbe  cmrk  of  court,  in  order  to  be  re« 
corded)  the  punMiars  to  give  in  thaits  tgiiBit 
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Saturdajr  aeit ;  and  the  paiiQers  procurafon 
to  give  ID  bis  against  Friday  thereafter :  and 
continued  the  cause  till  the  1st  day  of  Aagust 
next  to  come,  at  nine  o'clock  morning ;  and 
ordained  witnesses  and  assizers  to  attend  at  that 
time,  each  person,  nnder  the  pain  of  lair ;  and 
ordained  the  pannel  to  be  carried  back  to  pri- 
son ;  and  granted  second  diligence  for  the  pnr- 
•aers  against  the  witnesses. 

Jnfosmation  for  Susanna  Conntess  of  Strath- 
more,  and  Mr.  James  Lyon,  Brotber- 
german  to  the  deceased  X^harles  Earl  of 
Strathmore,  and  his  Majesty's  Advocate 
ibr  his  Bigbness's  Interest,  against  James 
Carnegie  of  Finhaven,  Pannel. « 

The  said  James  Carnegie  is  indicted  and  ac- 
cosed  as  goiltv,  art  and  part  of  wilful  and  pre- 
meditate murder ;  at  least  of  murder  and  homi* 
cide :  in  so  far  as,  upon  the  9th  of  May  last, 
upon  the  streets  of  Forfar,  with  a  drawn  sword, 
he  wounded  the  deceased  Charles  earl  of  Strath- 
more in  the  belly,  some  inches  above  the  navel ; 
which  wound  went  through  the  intestines  and 
the  back,  a  little  lower  than  where  the  said 
weapon  entered  the  belly ;  of  which  wound  he 
died  soon  afler. 

Tbe  indictment,  iu  the  first  place,  charges 
the  tact  as  proceeding  from  a  causeless  ill-will 
and  resentment  the  pannel  had.  conceived 
against  the  defunct,  who,  at  the  time  the  wound 
was  given,  had  done  nothing  that  could  be  pre- 
tendM  as  a  colour  or  cause  of  provocation :  and 
a  circumstance  is  noticed,  from  which  it  may 
be  inferred,  that  there  was  deadly  hatred  and 
malice ;  namely,  that  after  one  push  there  was 
•  second,  whereby  the  wound  went  quite 
through  his  body. 

There  is  a  second  branch  of  the  indictment, 
io  which  the  circomstances  of  premeditate  qna- 
lice  and  forethought  felon  v,  ne«fted  not  to  be  li- 
belled ;  and  he  is  charged  only  with  murder  or 
homicide,  as  separately  relevant.  And,  lastly, 
art  and  part  is  charged  upon  him. 

At  calling  before  the  lords  of  justiciary, 
against  the  first  branch  of  tbe  indictment,  it 
was  excepted,  *<  That  the  indictment  was  too 
general,  particular  circnmstanoes  not  being  ex- 
pressed from  which  the  causdees  ill-will  or  re- 
sentment mentioned,  and  forethought  and  pre- 
meditate malice  could  be  inferred,  whereby  the 
pannel  was  deprived  of  the  beuefit  due  to  all 

Sannels,  when  tried  for  their  life,  to  exculpate 
imself,  by  shewing,  that  if  at  any  time,  prior 
to  the  time  mentioned  in  the  indictment,  there 
wiw  any  appearance  of  ^udffe  or  quarrel  be- 
tween the  defunct  and  him,  there  was  an  afler- 
reeonciliation  and  entire  friendship :"  And  it 
was  said,  *<  That  general  libels  ought  not  to  be 
tostaiued.*' 

To  this  it  was  answered.  That  a  previous 
gradge  b  chaiged,  and  that  the  deceast  was  in- 
faded  without  the  least  eolour  or  cause  of  pro- 
vocation ;  which  is  the  stron^^est  Evidence  of 
forethought,  espedally  when  joined  with  this 
•Iher  p«rticaUr»  that  tliu  fim  thmal  wm  M* 
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lowed  with  a  second  push,  which  was  a  mark 
of  inveterate  and  relentless  malice ;  and  that  it 
was  sufBcieot  to  charge  a  previous  quami  in 
general,  which  would  be  made  appear  by  the 

}>roof.  Nor  will  it  be  found,  that  in  Kl!els  of 
brethouj^t  felony,  it  is  usual  or  jieoenary  to 
libel  all  tbe  circumstances  from  which  tbe 
forethought  may  bepr^omed,  especially  when 
the  ipecies  facti  is  cnarged  in  that  manner,  as 
affords  the  presumption  of  forethought,  setting 
forth,  that  the  wound  was  given  without  the 
least  colour  or  cause  of  provocation  on  the  part 
of  tbe  defianct  at  that  time.  Neither  can  it  be 
thought  unfair  with  regard  to  the  pannel^  who 
if  he  had  any  relevant  ground  of  exculpatioui 
would  have  access  to  prove  fnoodship  with  tbe 
defunct,  to  take  off  any  charge  of  precedent 
quarrels,  whereof  he  could  not  be  ignorant. 
And  still  there  must  be  less  ground  of  com- 
plaint, where  no  good  reason  of  exculpation  is 
offered,  whereby  the  pannel  can  be  allowed  to 
adduce  proof,  wbicb  it  is  believed  is,  without 
contradiction,  the  case  upon  the  first  branch  of 
the  libel. 

As  to  tbe  two  last  branches  of  the  indict- 
ment, it  was  alleged,  **  That  several  circum- 
stances attending  the  fact  complained  of  were 
concealed,  which,  when  opened,  afforded  the 
pannel  plain  and  obvious  defences ;  and  there- 
tore  it  was  informed,  That  the  pannel,  a  psr- 
son  disposed  to  peace,  and  m  entire  friendship 
with  the  defunct,  chanced  to  be  in  company 
with  him  about  the  time  charged  in  tbe  indict* 
ment,  with  one  Jobu  Lyon  or  Bridgelon,  and 
others :  that  Bridgeton  gave  him  toe  higbert 
provocation,  not  only  bv  words,  but  by  proceed* 
mg  so  far,  as  to  throw  him  into  a  kennel,  where 
the  pannel  was  in  hazard  of  perishing,  being 
extremely  drunk :  that  getting  up,  heated  with 
liquor,  and  so  extremely  provokeil,  be  drew  bis 
sword,  and  pursued  Bridgeton, andthat  the d^- 
funct  thrusting  himself  Mween  them,  casually 
received  the  thrust  aimed  at  another.*' 

From  these  circumstances,  it  was  pled  for 
tbe  pannel,  "  That  if  he  did  kill  the  defunct,  it 
was  a  mere  misadventure,  rather  a  misfortune 
as  [than]  a  fault,  and  in  no  event  could  subject 
him  to  thepana  ordinaria ;  for  that,  Imo.  la 
these  circumstances  had  he  killed  the  said  John 
Lyon  of  Bridgeton,  the  pain  of  death  could  not 
have  been  inflicted  either  by  the  law  of  God, 
the  common  law,  nor  by  the  municipal  law  of 
this  kingdom,  neither  hy  the  laws  of  other  well- 
goveruM  realms ;  particulariy  bv  the  laws  of 
our  neighbouring  nati<m,  in  regard  the  fact  was 
done  of  snddenty,  by  a  person  in  drink^  and 
highly  provoked.*' 

And,  Imo.  As  to  theUw.  of  Qod,  chap.xzi, 
V.  13,  of  Exodiis  was  appealed  to,  where  it  is 
said,  '*thatif  amanlienotin  wait,  th«ewaa 
to  be  a  place  appointed  whither  beabould  fly ;" 
which  seemed  to  reomre  foretbongfat.  Am 
the  zxxvth  chap,  of  Numbers,  ver.  t%  wbera 
it  was  said,  ^  That  if  any  one  throat  another 
suddenly  without  enmity,  the  oongregatiea 
was  to  judge  between  the  slayer  ana  the  ra> 
Teagerefbiood;"  fcon  wbi^h  itwunld 
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tbt  daoi^liter  of  toddenty  wm  not  puokbable 
bjrdettb. 

To  Ibis  it  was  answered,  that  io  the  law  of 
Gfd  the  general  role  was,  '« Whoso  sbeddeth 
■n'sbliHMl,  by  man  sh^l  his  blood  be  shed : 
lad  lithe  hand  of  man,  and  at  the  hand  of 
tverf  man's  brother,  and  at  the  hand  of  erery 
kait  was  the  life  of  man  to  be  required,"  Gen. 
cfaa^  ix.  That  by  the  law  of  Mooes,,  death  of 
Stnddenty  was  plainly  capital;  nor  bad  the 
inmhyer  the  benefit  of  the  city  of  refuge, 
hit  where  the  sUnghter  was  mere  misfortune, 
mdeasnal,  which  was  phunly  the  meaning  of 
Ibe  words  in  Exodus,  **  If  a  man  lie  not  in  wait, 
kat  God  delirer  him  into  bis  hand ;"  which 
Ciald  not  with  any  propriety  be  understood  of 
dugfater  committed,  wnere  the  intention  and 
Mpi  *  antcoedit  ictnm  licet  non  congressnm.' 

Aad  this  matter  is  clearly  cxniaioed  in  the 
IStbcfaap.  of  Nombers,  where  he  who  smites 
«ilh  an  ustnoiment  of  iron,  is  called  a  mnr- 
intt;  and.  where  it  is  said>.  "  That  he  who 
Mits  with  a  throwing  stone,  or  with  a  hand 
weapon  of  wood,  wherewith  a  person  may  die, 
asd  he  die,  the  mnnlerer  is  surely  «o  be  put  to 
dcalb."  And  then  the  law  proceeds  plainly  to 
treit  of  cases,  wlicre  death  ensues  from  strokes 
orthmls  of  a  weapon  not  deadly,  and  there 
it  raqoires  indeed  hatred  and  enmity  ;  but  if  it 
Wdoaesoddenly  and  withoutenmity,  or  (which 
kranarfcable)  m  the  S8d  verse,  «*  With  any 
Miae  wherewith  a  man  may  die,  seeing  him 
ml,  sod  was  not  his  enemy,  nor  sought  his 
bana ;  then  the  congregation  was.  to  judge  be- 
tveea  the  slayer  and  the  rerenger  of  blood." 
Asm  which  it  is  plain,  that  tuaughter  upon 
aridmty,  eren  without  ibretbooght  or  previous 
moiily,  was  capital  by  the  law  of  Moses,  if 
tbc  wound  was  given  with  a  lethal  [deadly] 
vcopMi,  except  when  it  was  done  by  mere 
cbtaee,  as  by  throwing  a  stone  whereby  a  man 
■ay  die,  the  peraon  who  threw  it  seeing  him 
not,  and  so  at  no  time  was  his  enemy,  or  sought 
Iv  bar««  And  this  is  the  case  mentioned, 
•bassxiz,  ver.  4,  Dent,  where  it  is  said, .'« Who- 
w  Idtteih  his  neighbour  ignorantly,  whom 
W  baled  not  in  time  past'*  (which  is  hmited  by 
tbc  exmple  immediately  subjoined  to  homicide 
Mily  casual),  <<  shall  fly  into  one  of  these 
(ilics,  and  live."  Now,  in  the  present  case,  the 
Mbne  of  the  .weapon  and  of  the  wound  are 
■■d^  as  dearly  exclude  founding  with  any 
ttlaor  apon  the  disposition  of  the  law  of  Moses, 
iboo^the  question  were  of  the  pannel*s 
diinia^  the  boiefit  of  the  city  of  refuge.  Bat 
Bdlbcr  IS  it  an  argoment  of  any  force  to  plead, 
Ibit  where  the  benefit  of  the  city  of  refuge 
*M  gnnted,  that  by  the  law  or  nature  the 
Mtt  was  not  cMtal ;  for  the  revenger  of 
Used  eoold  never  nave  been  tolerated  to  kill 
J^^oat  the  city  of  refuge,  where  innocent 
■M  was  spilt,  whereby  the  land  most  have 
^ca  pointed,  and  thesul||eets  were  permitted 
t^jaiK,  so  notoriously  to  break  in  upon  the  es- 
wbed  laws  of  nature;  and  therefore, 
w|(b  it  is  an  aif^mcnt  of  unavoidable  force, 
■It  wherever,  by  the  law  of  Moses,  capital 


{lunisbments  are  allowed,  such  punishments  are 
awful :  But  the  argument  is  not  of  equal 
strength,  that  where  the  powers  of  the  law  weiw 
su8|iendid  by  the  jus  a$yU  established  by  posi<* 
tive  precept,  that  therefore,  in  countries  wherw 
there  is  no  such  privilege,  either  by  the  laws  of 
God,  or  the  laws  of  the  land,  that  there  the 
punishment  is  not  to  be  capital,  where  the  ju$ 
asyli  could  have  been  claimed. 

Sdo.  It  was  contende<l,  **  That  by  the  com* 
mon  law,  not  only  dolus  but  propotitum  wan 
necesssry ;  and  that  slaughter  committed  tm«. 
pctu  et  rixi  were  not  to  be  punished  capitally." 
And  to  this  purpose,  the  authority  of  toe  learn- 
ed Voet,  was  cited,  who  seems  to  say.  That 
tn  risdf  if  the  person  cannot  be  discovered  who 
gave  the  deadly  wound,  the  ordinary  punish-^ 
ment  should  not  take  place. 


But  when  this  matter  is 
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plain  there  arises  no  good  argument  for  the 
pannel  from  the  Common  law:  For  tboogh 
there  is  a  difierence  to  be  made  between  pro^ 
posUwn  and  machinatio pKomedUata^  and  sud- 
den passion  and  heat  of  «ik,  determining  tha 
will  to  commit  the  crime ;  yet  as  laws  were 
made  and  became  necessary,  chiefly  from  tha 
depraved  passions  of  mankind,  they  cannot  af- 
ford a  sufficient  excuse  against  the  ordinary 
ponisbment  of  an  atrocious  crime ;  and  there 
IS  dolus f  when  a  crime  is  even  committed  of  a 
sudden,  although  there  be  no  forethought:  So 
it  is  commonly  said,  that  opportunity  makes 
the  thief,  and  theft  is  committed  impelu,  never- 
theless not  without  dole.  Nor  is  it  necessary 
to  prove  or  libel  a  forethought  in  the  commis- 
sion of  the  crime.  In  the  same  manner  pas* 
sion  or  provocation  may  nnfiirtunately  deter- 
mine the  will  to  the  commission  of  a  horrid 
crime ;  but  it  wouM  be  of  dangerous  conse- 
quence to  allow  of  bloodshed  imder  odour  of 
passions  which  men  ought  to  snbdue,  or  of 
drunkenness  which  therv  ought  to  avoid,  or  of 
a  sudden  vicious  turn  or  mind ;  and  thcareforey 
in  the  Roman  law,  whoever  committed 
slaughter.  do&>mii/o,  whether  deliberately  and 
upon  tbrethougbt,  or  of  suddenty,  was  to  be 
punished  ex  li^  Comelift  de  Sicariis .  And  to 
shew  that  it  was  sufficient,  that  the  de^gn 
should  only  precede  the  act  fipom  which  death 
followed,  and  not  the  meeting  of  the  persons^ 
as  the  acts  of  the  muni  are  only  to  l>e  known  by 
external  circumstances ;  the  kind  of  we8[«Mi, 
in  the  same  manner  as  in  the  law  of  Moses,  was 
sufficient  to  found  a  preswnption  of  such  pro*, 
pciitumt  as,  joined  with  the  act.  of  killing, 
brought  the  maoslayer  under  the  piena  legis. 
Corneliie :  So  in  the  1.  1,  §  S,  ff.  ad  legem 
Conieliam  do  Sic.  it  is  said,  "Si  gladium 
strinxerit,  et  in  eo  percosserit,  indubitatb  occiv 
dendi  animo  id  eum  admisisse  ;**  and  if  prior 
finethooght  had  been  necessary,  the  kind  of 
weapon  could  not  possibly  have  founded  a  suf- 
ficient presumption :  But  as  it  manifestly  made 
appear  the  intention  to  kill,  whether  that  inten- 
tion had  its  birth  from  passion  or  drink,  it  was 
voluntary  slaughter,  done  deditd  operd^  and 
therefore  to  be  punished  ca^iwliy.     And  tha 
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firom  the  learned  Voet»  falbcv| 
ioa&nm  this  doctrine.  That  if  tit  rixdy  whieb 
Mtuit  toppoie  suddenly,  the  peraoa  who  inflict- 
ed the  ttortal  wound  was  discerered,  he  was  to 
he  subjected  to  the  ordinary  punishmeiil.  And 
the  saoie  author,  §  9.  of  that  title,  obserres. 
That  thoagfa  such  as  eoiDinitslavghter,  colore 
irmcmndMff  oday  he  said  impeiu  Mkiqntr^y 
yet  there,  "  neqae  judidum,  neque  assensus 
assni,  ncque  voluntas  deest;"  and  says,  That 
ft  person  provoked  by  verbal  in|aiws,  bow 
great  soever,  was  not  nee  from  theptfiaserdi* 
tuaria.  And  the  truth  is,  if  passion  and  provo- 
ealien  wern  sufficient  to  excuse  slaughter,  it 
were  in  vain  to  lay  down  the  rules  so  anxiously 
coneeUvd  in  the  laws  conoemiog  the  "  mode- 
HUnen  inculpala  lutein,''  where  the  slayer 
must  prove  that  he  was  "  constitotus  in  peri- 
enlw  vHk/''  And  had  the  case  stood  otherwise 
ift  the  Roman  law,  it  could  never  have  been 
donhted,  when  jeafousy  was  the  rage  of  a  many 
and  adukery  the  highest  provocation  against  a 
husband,  mm  a  real  inimry ;  the  question  couM 
Bover  have  been  sthtad  to  be  determined  by  the 
emperaryss  in  U  d8,.if«  ^  8|  ad  le^^em  Juliam  de 
adult  Whether  a  husband,  "  imoetu  traetus 
dolorts,  userem  ill  aduherio  depretiensam  in- 
terfeeerit^**  was  liable  to  the  poeoa  legis  Cor- 
Bdi«  de  SicartiB  P  And  who,  by  thatdecisian, 
upon  the  peculiar  eireumstauoes  of  the  case 
was  exeemed  [exempted),  and  neverthelesn 
made  subjent^  it  laei  hMmilit^  of  being  condemn*- 
ed  adoput  perpduumf  and  if  Acmetltorwas  toy 
be  condemned  r§iegari  in  insuhm.  Rut  as  4be 
case  must  be  determined  upon  the  law  of  Soot- 
land,  it  is  unnecesssry  lo  dwell  loo>  long  upon 
the  arguments  drawn  from  the  Roman  law, 

3tio»  k  was  contended  for  the  pannel,  **  That 
by  the  law  of  Scotland,  slaughter  and  mmder 
were  of  old  diifarent  species  of  crimeiy  and 
only  murder  eomiititted  upon  forethought  fe- 
lony .  was  property  computed  moider,  and 
punished  as  such ;  but  tnat  slaugbter  com- 
mitted upon  suddenly,  or  thattdmeUe^  and  tn 
rixAy  wt»  deemed  only  homeidinm  culpotum^ 
and  not  punishable  by  death."  And  to  support 
this  position,  several  acts<of  parliament  were 
appealed  to,- by  which  it  was  statuted,  that 
nnrder  was  to  he  capitally  punished ;  but  ekoud 
melUi  or  shmghter  committed  upon  suddeoty, 
was  to  be  punishable  according  to  the  old 
laws:  and  that  in  this  case,  if  tiM  pannel  had 
even  killed  Bridgeton*  at  whom  he  aimed  the 
thmst,  in  the  circumstances  above  set  forth,  it 
was  not  murder  upon  forethought)  bat  upon 
suddentrand  high  provooaticm. 

To  this  it  wsd  answered,  That  this  doctrine, 
so-  dheotly  contnu*y  to  the  received  opinion,- 
bad  little  countenance  from  the  old*  laws  and 
nets  of  pariiament,.  less  from  the  cotislsnt 
practice  belbre  the  act  of  pariiament  king 
Gbarles  9»  in  the  year  16(11,  and  stood  in  plain 
cnntradiotion  to  this  last  law,  and  the  constant 
pmetioe  and  repeated  deeiskins  of  the  Court  of 
Justiciary  from  that  time  down-  to^this  day. 

By  the  old  lair,!particulariy  chap.  3,  of  the 
ftrtt  ilatiit^  of  Wvg  Ribert  1»  intiUed,  Mmi 
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condemned  to  tfae  Bmtbr  shenM  del  be  re- 
deemed, *'  It  is  statuted  and  ordained,  mtmtf 
man,  id  iny  time  ommng  or  lrpgaae,ls  con- 
vict or  attainted  of  slsnffhter,  reir,  or  any  etlwC 
crime  toiiching  Kfo  iM  limb^  common  jnslmr 
sban  b^  done  itpon  bim,  wifliciit  any  imn^-^ 
seme.''    Here  smugfator  in  geneiifl  is  meiite 
tinned,  end  justice  was  to  be  done  npov  tb» 
person  convict  of  it»  and  the  pnrfsbment  bjr 
the  title  was  plainly  death*:  so  tfast,  at  com^ 
men  lafw,  slaughter  in  {feneml  was  captal.« 
The  next  paragnph  does  mdeedsavethe  Ibng^s 
power  (which  must  be  the  power  of  pasdoofaig), 
aad  the  Ubertiea  granted  by  tfae  king  to  Sitf 
kirk  and  kirkmen,.  and  ether  lords>;    wbieb 
muit  be  understood  of  special  immuaiti^  in* 
thecaeeof  BMnalaughter:  for  no  privilege  was 
tb  protect  agatnat  murder  upon  forethought  ;• 
and  the  exception  confirms  tlie  rule. 

By  chap.  43,  of  the  statutos  of  king  Rtf« 
bert  3,  it  is  atatnted,  '*  Thai  na  dmu  use  angr 
destruction,  henhips,  bunting,  rdf,  shmghtor^ 
ia  tioie  to  come,  under  the  paio  of  tmel  oP 
life  and  goods:"  wbereby  tfaif  pnm  of  deat^ 
is  cleariy  made  the  numshment  of  sihugbtar 
in  geneml.    And  in  the  immediate  subsecpitoit 
chapter,  the  sheriff  wtts  to*  tabe  diiigcnt  ineni* 
sitien  of  destroyere  of  the  country,  or  socA  a8» 
had  destroyed  the  king's  liegee  with  herships, 
sbiughter,  &c.  Msd  wse  tetake  bail  from  tbensv  • 
if  arrested,  to-  compiear  at  the  nest  jurtice- 
ayr  ^  and  if  bail  waa  oet  ffivenv  tbe  shdivff  wa*^ 
to  put  him  to  the  knowTed^  of  an  aorize: 
"  And  gif  he  be  taynt  with  the  asriae  for  sto^ 
tfn  trespassonr,"  it  is  said,  *<  He  shall  be  cea*^ 
demned  to  death :''   which  seems  only'  In* 
relate  to  manslaughter,  aad  not  to  muffia 
dpon  forethought  ndony,  which  was  one  of 
the  pleas  of  the  crown,  ta  be  tried  only  befoie* 
the  king's  justiciar }  as  is  evident  from  cbnp.< 
11,  Iring  Malcolm  S's  laws,  and  cbap.  tS^ 
and  15,  whereas  slaughter  might  he  trted  1^ 
the  sheriff,  where  there  was  a  certain  accuser, 
as  appears  from  book  1,  of  the  Regiam  SIv 
jestalem,  chap.  1,  §  T,  8,  9. 

There  ak«  sundry  ollieraof  tbe  old  stetntee, 
that  seem  plainly  to  pre-suppose  that  shmgfa- 
ter  waa  capital,  and  particulany  these  of  Aiex* 
under  9,  chap.  9,  §  3, 4, 5,6.  And  s»  Skene 
in  his  TVeatise  of  Crimes,  til  3,  cbap.  <l,  saye, 
*«  That  ahwgbter  in  rix&i  or  ekiMd  melted  is 
generally  punished  by  death,  and  confiseatioa 
of  the  moveable  g(M»da  pertaining,  te  tbt  trea- 
passonr;  but  with  tliis  diflenencci  that  the 
girth  or  mnctuary  was  no  reftige  to  him  who 
commito  slaughter  by  foritfaoiigbt  foioayi  bni 
be  shoald  be  delivered  to  the  judge  onmmi^, 
to  underiy  tbe  law :"  which  pkunly  appean 
from  act  93,  pari.  4,  Jbiiiea'5s  whemby  mnn*  - 
tern'  of  girth  are  ordained  to  deliver  np^-  tmkt- 
persons  as  are  guilty  of  nMirdev  npoo  fote* 
thought  folooy.  Aifd  it  is  iu  Vain  to  fooaA 
upon  Law  W^  pari.  6^  Jamea  1,  which  mto 
in  the  end,  ««  Gif  it  be  forethought  fetooy,  he 
shall  die  therefore;"  because twact  relates  le 
aH  manslayers;  and  tbeugb'  Uwt  partlealnr 
most  atroeioia  epeciae  be  mciitMmed|  ee 
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tint  for  which  the  murderer  sboaM  dte^  yet 
ihe  afig^aieot  will  not  hold,  that  therefore  do 
QCfaerHnd  of  ilattghter  was  capital:  for  it  is 
clicre  said  iu  the  general,  that  if  the  slayer  is 
taken  with  red  mod,  the  law  shall  be  done 
■pen  him  within  tfiatsna;  which  cannot  be 
■ndersAood  of  a  crime  not  capital.  And  sir 
George  Madcenzie,  in  his  obser? ations  upon 
it,  aajfs,  *'This  may  seem  to  imply,  that 
men  die  not  for  murder  committea  without 
forethoogfat  felony ;  but  this  holds  not  in  onr 
hw,  for  murder,  though  committed  widiout 
Imthoaght  felony,  is  punishable  by  death, 
except  it  was  either  casual,  or  in  self-defence." 

iBe  act  51,  pari.  S,  James  1,  was  im- 
praperiy  fbonded  on  by  the  pannel's  procure- 
ten;  for  that  act  does  no  more  than  extend 
the  difference  between  forethought  felony  and 
ckmtd  rneUe  to  all  transgressions  as  well  as 
slaoghter ;  as  sir  George  Mackenzie  obserres 
upon  that  law,  where  he  says,  That  chaud 
meUCf  or  komieidittm  tn  rix6  commistumy  is  ca- 
pital by  our  present  law. 

That  criminafai  who  resorted  to,  and  took 
naelnary  in  churches,  had  protection,  though 
their  crimes  were  capital,  is  extremely  plain 
fiom  chap.  6,  of  the  statutes  of  K.  Alez- 
aader  S,  where  it  is  said,  "  That  thieves  and 
Rifcn  who  fly  to  haly  kirk,  if  mored  with  re- 
pentance,  he  confess   that  he  has   hearily 
«nncd,  uid  for  the  love  of  Qad  is  come  to  the 
Homae  of  God  for  safety  of  himself,  he  shall 
htcwe  peace  in  this  manner,  that  he  shall  not 
loaehia  Kfe  nor  limb,  but  restore  what  he  had 
tafceoy  and  satisfy  the  king,  and  swear  upon 
the  Evangel,  that  for  thereafter,  they  shall 
siever  commit  reif  nor  theft ;  but  if  be  declared 
hmktelf  Innocent,  he  was  to  be  tryed."    And 
in  the  last  paragraph  of  that  chap,  it  is  said, 
**  Moreover  manslayers,  8cc,  if  they  fly,  in 
nuumer  foi^esaid,  to  the  kirk,  the  law  afore- 
aaid  shall  he  kept  and  observed  to  them." 

There  oeems  to  have  been  this  other  differ- 
tao,  by  the  books  of  the  old  law  between 
upon  forethought  and  slaughter,  that 
Iha  trial  of  murder  was  sumraar,  whereas 
isanalaQgfaler  could  not  be  tried  till  after  forty 
days,  as  appears  by  the  statutes  of  Robert  2, 
fiwB  chap.  5,  to  chap.  9. 

After  the  Reformation,  when  ihejta  asyliy 
fMmerly  g^ven  to  churches,  dropped,  the  dis- 
tiadaoa  between  murder  and  manslaughter 
vas  looked  on  with  less  attention,  and  libels 
««e  commonly  framed  indiflereotly,  for  mur- 
der, and  alaughter  in  general,  without  any 
aenlioB  of  forethought  felony ;  nor  was  it 
ever  obfectcd,  thst  malice  or  premeditate  de- 
i^  was  requisite  to  make  the  crime  capital : 
iod  oiflsinals  were  punished  to  death,  where 
fiaui  the  proof  there  was  not  a  colour  or  pre- 
tmee  of  forethought,  or  any  premeditate  de- 
ngn;  aa  will  appear  from  looking  into  the 
ksoksofadyoomal.  And  many  instances  might 
be  given,  parlicahuiy  in  the  case'  of  Jean 
CsRie  agamst  William  Fraser,  the  last  of 
Jd^,  1641 ;  wfiere  the  pannel  was^condemned 
^       an  extrajudicial   oenfttsion)  admioicn- 
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kted  with  other  circumstances ;  in  which  he 
set  forth  the  fact;  that  the  defunct  and  he  had 
some  little  quarrel  about  a  staff;  and  hearinff 
that  he  had  murdered  his  brother,  he  came 
into  a  house  where  the  defunct  was ;  and  that 
either  the  defunct,  or  some  other  that  was  by, 
took  the  pannel  by  the  arm,  to  hold  him: 
having  freed  himself,  he  aimed  a  stroke  with 
a  whinger  at  the  defunct's  arm ;  but  missing 
it,  he  struck  the  defunct  about  the  pap :  and 
upon  this  proof,  be  was  found  guilty,  and 
executed. 

In  the  case  of  Bruce  agunst  Marshall,  the 
3rd  April,  1664,  slaughter  was  libelled,  and 
he  was  condemned  upon  his  own  judicial 
confession :  from  which  it  appears,  that  bo 
was  so  far  from  having  any  forethought,  that 
be  suffered  not  only  the  ffreatest  provocation 
in  words,  but  was  even  heat  with  hands  and 
feet  by  the  defunct  while  hie  was  on  the 
ground;  but  at  last  getting  up,  and  (as  the 
confession  bears)  being  overcome  with  [wasion^ 
he  drew  a  knife,  and  struck  at  him  in  two 
several  places  of  bis  body,  whereby  be  died. 
And  upon  this  confession,  where  there  was 
suddenty,  provocation  and  passion,  he  was 
brought  in  as  guilty,  and  condenmed  to  be  be*  ' 
headed. 

The  law  remainin|^  somewhat  uncertain  con* 
ceming  casual  homicide,  and  there  being  no 
longer  any  benefit  of  girth  as  formeriy ;  in 
the  year  1649,  an  act  was  passed  during  the 
tisurpation,  for  removing  all  qu^tion  and  doubt 
that  might  thereafter  arise  in  criminal  pursuits 
for  slaughter,  ordaining,  that  the  cases  of  ho- 
micide after-following,  viz.  casual  homicide, 
homicide  in  lawful  derence,  and  homicide  com* 
mitted  upon  thieved  and  robbers,  should  not 
in  time  coming  be  punished  by  death,  not- 
withstanding any  laws  or  acts  of  pariiament, 
or  any  practick  made  heretofore,  or  observed  in 
punishing  of  slaughter.  And  this  passed  into 
a  law  after  the  Restoration  in  the  year  1661 ; 
and  at  the  same  time,  all  decisions  given  con- 
form to  this  act,  since  the  4th  of  February, 
1649  years,  are  declared  to  be  sufficient  to 
secure  all  parties  interested,  as  if  the  act  bad 
been  of  that  date ;  which  was  necessary,  be- 
cause the  acts  during  the  usurpation  had  been 
rescinded  f  and  this  law  has  ever  been  looked 
upon  as  the  standard.  And  the  practice  of 
the  Court  of  Justiciary,  since  that  time,  clearly 
demonstrates,  that  slaoghter  of  suddenty,  and 
slaughter  upon  provocation,  which  could  not 
be  brought  under  one  or  other  of  the  particu- 
lars there  mentioned,  have  been  taken  to  ba 
capital. 

The  procurators  for  the  pannel  here  observ* 
ed, '«  That  though  in  the  cases  there  mention- 
ed, the  law  ordained  slaughter  not  to  be  capital, 
yet  it  neither  said,  nor  supposed,  that  the  for- 
mer law,  whereby  panneis  were  entitled  to 
plead  against  a  capital  punishment,  was  there- 
by abrogated,  but  only  statuted  in  the  case* 
there  mentioned.*' 

To  4his  it  was  answered,  that  the  narrative 
of  the  statute  waa  for  removing  of  all  question 
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aad  doiuVt  thM  m«jr  viae  theresfter  in  crimiiuJ 
pursuits  for  slaughter^  and  consequently  canP9t , 
be  supposed  to  have  left  doubtful  cases,  that 
tbe  panoel's  procurators  must  admit  were 
not  so  clear  as  casual  homicide,  aud  homicide 
in  defence : .  nay,  the  law  seems  to  suppose 
pretty  plainly^  tha.t  all  slaughter  by  tbe  taws 
aud  act(  of  parliameut,  oir  practicks,  was  capi- 
tal, not  declaring  what  Was  law  from  any  other 
period  than  tbe  year  1649,  but  enacting  the 
same  with  a  non  obstante,  and  judging  it  neces- 
sary to  confirm  the  decisions  that  had  past, 
conforin  to  tha^  act  duriog^  the  usurpation, 
whi9h  would  have  been  ?atn^  if  it  had  not 
been  at  least  doubtful,  i^hether  casual  homicide, 
homicide  in  lawful  defence,  and  slaughter  com- 
mitted upon  thieves  and  robbers,  did  not  sub- 
ject those  guilty  to  the  pain  ot  dea^i :  and  if 
those  degrees  of  homicide  were  so  much  as 
doubtful,  .it  is  not  possible  to  concei?e  that 
chaud  mellCf  or  slaughter  committed,  deditd 
operdf  (hough  without  forethought,  was,  by  tbe 
law  of  Scotland,  not  capital.  Or  if  it  should 
be  SQpposed  to  have  been  doobtful,  whether 
these  last  dc|;rees  of  homicide  were  capital : 
that  the  legislature  upon  a  narrative,  that  all 
(question  and  doubt  that  might  arise  hereafter 
m  criminal  pursuits  for  slaughter,  should  be  re- 
iqoved,  would  have  enacted  in  tbe  clearer  cases, 
with  a  non  obttante^  and  left  the  more  difficult 
in  the  dark,  as  surely  tbe  greatest  advocates 
for  slaughter  on  suddenty  roust  admit,  that,  at 
least,  it  is  more  culpable  than  either  bomicnde 
merely  casual,  or  homicide  in  lawful  defence. 

The  argument  drawn  from  the  rubrick  of  the 
act,  which  mentions  degrees  of  casual  homicide 
only,  can  conclude  no  more,  than  that  the  title 
is  imperfect ;  and  it  would  be  resting  too  much 
upon  an  argument  <^  ruhrOf  tq  make  it  defeat 
What  is  said  in  the  laWj  that  all  questions  con- 
cerning slaughter  were  thereby  to  be  removed, 
apd  which  opposes  casual  homicide  to  homi- 
cide in  lawful  defence ;  and  consequently  can- 
not under  the  words,  **  casual  homicide,"  com- 
prehend all  slaughter  not  upon  forethought  fe- 
iQuy.  And  sir  ueoi^e  Mackenzie  in  his  obser- 
vations upon  the  act  takes  notice,  that  the  title 
isTery  ndiculous,  and  consequently  noargu« 
ment  cap  be  drawu*from  it. 

One  thing  it  may  not  be  improper  to  notice, 
ifl»  that  if  kiliing  by  foretliought  felony  was  the 
only  species  of  slaughter  capital,  the  crown 
was  disabled  from  pardoning  any  capital 
slaughter  whatsomever,  which  does  not  appear 
to  have  been  tbe  opinion  of  our  lawyers. 

As  to  the  decisions  subsequent  to  this  law, 
they  will  be  found  entirely  agreeable  to  the 
dpetrine  now  laid  down ;  sir  George  Mackenzie 
observes,  that  though  man^  lawyers  are  posi- 
tive, that  though  komicidium  ta  rixd,  even 
where  the  author  of  the  plea  is  known,  may 
l\y  tbe  ligor  of  law  be  punished  by  death,  y^ 
that  no  country  uses  this  rigor;  yet  he  remem- 
bered, that  in  William  Douglass'^  case,  this 
was  urged,  aud  albeit  it  was  not  proven  that 
he  was  tlie  killer,  yet  the  assize  found  him 
l^ttiUy,  and  ht>bereupoa  died.    This  is  a  case 


more  favonfable,  than  where,  tfi^  pecmm  that 
gave  the  mortal  wound  is  knowut  t^ouj^  given 
suddenly,  and  even  upon  provoqation;  and 
therdbre  shews  what  our  law  ia,  and  with  bo«r 
little  reason  the  procurators  for  the  pannel 
maintain  th|sir  argument  upon  the  law  of  Scot- 
land. 

In  the  case,  his  miyesty's  advocate  against 
Nicolson,  the  24th  Jnne,  1673,  murder  and 
slaughter,  without  ibretboogbt,  were  chai|^ 
upon  Nicolson,  tbe  pannel ;  and  hia  procora* 
tors  i^eaded  tbe  benefit  of  the  act  of  parliapient  ^ 
anent  casual  bomicidey  ih  the  several  degrees 
thereof,  he  being  in  a  condition  that  he  waa 
not  able  to  remember*  To  this  it  if  af  anayv^- 
ed,  that  the  uefence  was  not  relevant,  in  ragard 
the  homicide  could  not  be  said  to  he  casual* 
such  as  the  case  of  throwing  of  stones  over 
dikes,  ^d  accidentally  killing  a  passei^r: 
and  the  pannel  bfiving  afterwards  proponed  a 
defence,  that  heing  in  use  to  carry  a  gun  ^s  a 
foif  ler,  aud  calling  accidentallv  we  meat  to  liia 
dogs  at  a  mill,  the  defunct  fell  upon  him,  and 
oflkred  to  secure  him  as  a  French  soldier,  or  fit 
to  be  one ;  m  the  struggle,  his  gun  being  half 
b^nd,  went  off,  and  filled,  the  deCanct:  both 
the  libei  and  defence  were  found  relevant,  and 
it  i^peared  upon  tbe  proof,  that  Nicolson  iftm 
drunk,  and  that  there  was  no  previous,quarrel  ^ 
but  taking  exception  at  somewhat  tbe  defunoi 
said,  he  shot  hiin  with  his  gun ;  SAd  hv  the 
verdict  of  tbe  assix^  **  he  was  f9und  guiUy  of 
the  slaughter  committed,  uiion  th?  defunct*" 
and  sentenced  to  have  his  bead  struck  o^  in 
the  Grass- market;  which  shows  that  neither 
drunkenneas  nor  suddenty  is  a  relevant  defence 
against  the  pana  ordinarta  in  slaughter* 

Apd,  in  the  case  of  Mi4ray  contra  Gray» 
lOth  Jnne,  1678,)  the  lords  <«  found  tbe  libel 
relevant,  and  tba^  there  w^  no  neoessity  of  any 
distinct  prohatiop  for  proving  prepogitate  naa« 
lice;*'  which  clearly  shows  that  slaughter* 
other  than  upon  forethought,  vfaa  capitri*  Apd 
to  show  that  provocation  end  passion  are  not 
received  as  defencjes  a^Uist  the  pema  orOnn^ 
ria^  a  multitude  of  decisions  might  be  bconghts 
particuUrly  in  the  case  ef  Airdf  who  was  in* 
dieted  in  169^,  for  the  slaughter  of  Agnes 
Eiayne,  having  given  her  sonae  stirokes  on  th«^ 
side  mid  belly  with  his  foot,  by.  wWoh  thm 
fell  into  ftinung-fits,  and  inomdiately  died^ 
The  defence  wiis,  <<  great  provocatiAn  and  ca^- 
snal  fapmioide:''  provoeatio9»  in  m  fiar  as  tbm, 
threw  a  chamber  pot  in  his  face ;  and  whes^hia 
gave  her  hard  words,  she  and  her  neighbomm 
fell  upon  him,  aipd  befit  him ;  up«un  which,  lyit 
gave  ner  the.  stroke^.abote  mentioned.  Anil  Ua 
that  trial  it  wea  argued*  there  was  no  anirmts 
occidendi^  no  piwvipu^  malice,  np  mortal  nmr 
pon ;  and  tlie  teyta  fcom  Scr^ptnce  urgfA  ut 
uefence  of  the  present  pannel,  and  the  aiy««> 
meats  from  the  civil  lew,  and  from  onr  own 
acta  of  parliament,  were  nr^ed :  neverthelcaa 
the  lords.  *<  found  the  libel  relevant,  repelled  • 
the  defences;"  and»  npon  thfl  proo^  he  waft 
sentenced  to  die« 

In  the  caseiof  WiUMm  Canninkad  ui  16M| 
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Wat  fbonJTed  on  to  exciiic^  ^pima 
I,  mmI  foRfb^ht  wkt  tiMther  KMlTed, 
Mr  iiro^eli ;  and  Ae  lords  Iband  \he  libel  i^ele- 

f«Ml,  and,  upon  the  prdof,  he  was  sentenced  to 

^^  *-  -*  -  -■  -  • 

Id  tbe  year  1695,  Geoi^  Caming',  writer  in 
Edinbdilfb,  was  mdict^  for  the  crime  of  mnr  • 
derorttaBSlaugh^r'of  PMriok  Falconer;  the 
dsfimees  kioW  offered  fhir  tbe  pinnel,  upon  the 
dhtiucu'onfa  the  old  litw,  between  fbrethon^bt 
and  rJbHUf»ie/M,  were  offered;  nevertheless  the 
■id  was  found  releraiH,  and  tbe  assize  re- 
tMtted  m  verdict  fttflt^  of  tnaniflanghter ;  upon 
wMnfa  he  wius  oondenntedto  die. 

Li  Ihte  eaie  of  Btraet  tof  Cariops,  fh^  SSd 
JteohiVv  1711.  fhoofifa  adefence  Was  sbbtained, 
M  ttelUtel  WtthoW  mcUrodght  was  fbund  re- 
fefaBt:  ilid  fh  that  W  Hisniilton  6f  Oteen,  tbb 
Mb  Jiine,  It  Iff,  thfe^Aflftfel  offet^  t6  prove, 
that  he  was  ftecidenhdl  j  bt  the  hooile  of  Tho- 
Arde,  of  Whoie  mnrder  hk  h  aocd^,  at 
Ay  fihtited,  With  tome  of  hi^  aoqoaint- 
es,  aaHl  bad  ho  deadly  wean/db  ilong^  with 
Vtk^  that  ho  hitehifte  inebriated  to  a  great  de- 
fine', )iati  haVihg  \Hi  the  house,  and  returned  to 
aritliit' Ibe  dl^or  oOVer  of  the  sheath  of  A  sword, 
the  dlifbttctiltiVh  him  most  indecent,  injarioas 
^^  MorrilOiis  hOfnage,  tod  persbting  lb  it, 
-^-Mlel  ptoMled-,  ^  stt>uck  at  him  with  bis 
having  the  scabbard  thereon,  that  he 
OIM  to  bdilfV^  hid  A  crampet  upon  it: 
»d  hiAfr  «ffi(  morte  and  kn'ore  proVoked  by  re- 
fUttetf,  l^n^hfi  woi^s,  to  prOtect-himself  iVoM 
Mb*  BiMleilce  tut  IM  reatiofl  to  idok  for,  the 
MMel  itW  rfedialnhif  on  borKeback,  the  de- 
nmet  rMM  hinoklf  upon  tbe  ^word.  And 
iMa  cfacotowahltft^  fact  Waft  offered  to  be 
jpiWfcil.  !f eterthd^ss  the  Itbel  was  fbund  re- 
KvttI,  illff  the  panhel's  hAill  defences  repelled, 
i»d  QpoB  the  proof,  Was  Oenienced  to  hive  hta 
head  tevcved  ftom  hii  body ;  and  wis  accord- 
hsly  beheaded. 

la  Uleeaseof  Tholnas  Bass  and  Jeffrey  Ro- 
terti,  the  80th  Jnly,  1716,  it  Wa^  pfed  ftr  the 
■•BBcIa,  that  beinf  recruits  lately  come  from 
Eaglnid  fo8oot!attd,and  notkno^metbe  wat, 
ttey  asked  tbe  defhnct  the  road  to  l^inburgh, 
whoieftttfale  to  diew  it,  and  one  of  tbe  pan- 
■ds  eipoatoiatinff  with  him,  why  he  treated  a 
sOiiig^  to,  thil  etlM«  td  iterve  the  king  P  He 
w$fmttd  rery  dftfr^jfectfifl  words  with  respect 
•I  hit  mdjwt ;  dtld  Me  of  the  pii^iAeU  havib^ 
9lMti  hhil  vilmiil  fbr  snoh  opprobrious  etpres- 
diM,  h«  ettUte  d^  io  tUM,  atad  witfi  bis  M 
Me  hhil  a  blo#  oil  the  ftdi,  ted  thte  polled 
bn  ddwB  io  the  |(n»Uud,  and  beat  him  with  i 
^^  sti«sfr»  to  tB^  UilffHiifent  dmi^  Of  his  life, 
>,  ThsAh^  Aoold  n^tergb  alive  oiit  of  Bis 
:  add  1t4QeM  having  covAe  to  hh  assist- 
iiei,aUieida«dhifiialitBo;  BM;  thepatl- 
0Bt,  tMB  tM  ddbnct  a  Wbund  witii  a  knifls. 
flMor  he  diM.  lldM  pl^ad^;  thei"^  ndtUer 
Hm  D0#  eotild  hk  IBrMought  fetony ;  of  ptenie- 
thMtmtSdb,  sigftaiflid  ^tos6h  i»ftoth  fa^  baff 
MfaraeeDh^ore:  illll  It  Was  dbditnitted  upon 
ilnttty :  tliit  hh  Mad.  ihb  ttigbert  prorcil^- 


interlocutor,  Ross,  the  pannel,^  his  giving  the 
wound  was  found  riBlevant  to  infer  tne  pain  of 
death.  And  tbe  defence  from  provocation  by 
words,  and  receiving  a  blow  on  the  fkcc,  be* 
ing  pulled  down  to  tne  ground,  and  beat  with 
a  great  stick  to  tbe  danger  of  bis  life,  Jointly 
sustained  relevant  to  restrict  tbe  libel  to  an  arbi- 
trary punishment,  was  found  to  he^  elided  by 
tbe  reply,  that,  at  the  time  of  giving  tbe  wound 
to  tbe  defunct,  tbe  defunct's  bands  were  held 
by  Jaffrey  Roberts,  tbe  other  pannel.  IProrn 
whence  'tis  evident,  tbit  slapgnter  upon  sudj- 
denty,  in  rvr6  or  chaud  melFe^  and  by  a  person 
who  had  received  the  greatest  verbal  and  real 
injuries,  even  beyond  that  of  being  thrown  into 
the  kennel,  of  the  nature  that  is  set  forth  into  ' 
which  tbe  present  patanel  was  thrbwn,  is  by  that 
interlocutor  found  hamicidium  dolosumy  and  h<k 
culposumt  but  oapital. 

And,  in  a  very  late  trial,  in  the  case  of  Di- 
vld^on,  the  soldier,  slanghter  tipon  tlie  greatest 
suddenty  was  sustailied,  and  he  was  upon  the 
pr6of  executed. 

And  the  judgment  given  in  17  It,  in  the  case 


tbe  libd  did  ex|n-essly  set  forth  a  quarrel  and, a 
struggling  betwixt  tbe  two  pannel^  and  tbe  de- 
funct, which  made  rt  directly  an  Komitfidwrn  in 
risd  ;  so  the  paimels,  at  least  Lindsay,  offered 
a  pretty  strong  defence,  namely,  that  the  de- 
funct, without  any  provocation,  justTed  them, 
and  struck  it  Lilndsay,  and  beat  him  down  to 
the  ground ;  and  it  was  while  they  were  on  thi 
ground,  the  Wonnd  was  given.  And  the  (fe- 
fence  was  pled  for  two  several  pur{)>osio^  :  Firsf, 
that  tbe  crime  was  not  capital,  becauto  no  fore  • 
thoh^t  felony.  And,  ddiy,  to  entitle  them  to 
theaci  of  indemnity,  under  which  all  homi- 
ddes  were  included,  except  wilfbl  n^uHer,  and 
slaughter  of  forethought  felony.  And  the  in- 
teriSulor  upon  the  relevancy  was  in  thir  word^y 
"  Find  the  pannels,  or  either  of  them,  at  tbo 
place  and  tihie  libelled,  their  giving  Archibald 
Anderson  a  cut  or  wound  in  the  neck  or  tbrdat, 
or  other  mortal  wound,  with  a  knife  or  other 
mortal  weapon,  whereof  be,  the  defunct,  sood 
thereafter  died  ;  or  thit  tbtf  said  pannels^  both 
or  either  of  them,  were  art  and  part  therein,  re- 
Dsvant  to  infer  the  piibs  of  death,  iod  other 
pains  Kbelled :  aiid  repel  tbe  haill  defences  for 
the  pannd,  excepting  thit  deface  pled  ujioi^ 
nisihijMy'sffradbus  act  of  indemnity  ;  anent 
ti'bich  the  said  lords  supmeded  to  give  tbeir 
ludffib'etit,  6ll  the  conclusion  of  the  probation, 
andreidrn  of  the  verdict." 

This  then  ii  in  undoubted  authority,  that 
faoidlcide  i^ay,  by  the  law  of  Scdtland,  infer  tho 
pam  of  death,  though  it  be  neither  Wilful  mur- 
d^f,  properly  sb  spedkiftg,  nor  forethought  fe^ 
lent }  btb^v^is^  tbe  Court  codid  noi  have  found 
the  crime  relevant  tO  idfer  the  pains  of  death, 
arid  it  the  san&e  tiide  resMe  the  consideration, 
tfthether  there  was  atoy  forethought  felony,  or 
ikit. 

CpdlDt  tlib  httkrkibiitM  »  proof  waa  adduced, 
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and  a  Terdict  returned,  findiiig  Lindsay,  one  of 
the  panoeU,  guilty ;  and  yet  the  Court  having 
resumed  the  consideration  of  the  indemnity, 
found  him  iotitled  to  the  benefit  of  it :  that  is, 
in  other  words,  they  found  the  crime  was  nei- 
ther  voluntary  murder,  nor  slaughter  of.  fore- 
thought felony.  So  that  it  is  plain,  had  not  the 
indemnity  intervened,  Lindsay  must  have  suf- 
fered death  for  killing,  though  there  was  no 
previous  design  of  forethought 

And  an  interlocutor  upon  the  relevancy, 
much  to  the  same  purpose  with  the  former  one, 
was  also  pronounced,  the  31st  of  August,  17S1, 
in  the  case  of  Samuel  JMatthews,  a  soldier ; 
where  the  libel  was  found  relevant  to  infer  the 
pain  of  death,  reserving  the  consideration  of 
another  act  of  indemnity  then  pled  for  the 
pannel. 

It  would  be  in  vain,  and  lengthen  a  paper  al- 
ready too  long,  to  run  through  all  the  decisions 
which  shew,  that  neither  the  drunkenness  of 
the  pannel,  nor  provocation  given  him,  nor  the 
audaenty  upon  which  the  fact  was  committed, 
can  afford  a  defence  to  the  pannel,  to  exculpate 
the  slaughter,  or  lessen  the  ordinary  punish- 
ment ;  and  therefore  the  pursuers  shall  leave 
the  first  branch  of  the  defence  with  the  lords, 
with  this  observation,  that  if  it  is  really  founded 
in  law,  bv  looking  into  the  books  of  adjournal, 
one  woutd  think  oar  Uw  has  hitherto  been  very 
111  understood. 

Sdo,  It  was  offered,  what  indeed  is  alone  ap- 

Slicable  in  the  present  case,  "  That  if  the  pan- 
el intended  only  to  wound  or  kill  Bridgeton, 
(Uid  by  misadventure  the  deceast  earl  of  Strath- 
more  was  wounded,  and  of  that  wound  died, 
the  pana  ordintiria  was  not  to  be  inflicted.*' 

It  was  answered,  that  according  to  the  rules 
of  the  civil  law,  he  who  intending  to  kill  one, 
kills  another,  is  nevertheless  sunject  to  the 
pasna  orditiaria  ;  so  Julius  Clarus  delivers  his 
opinion  in  his  Receptn  Sententise  lib.  5.  § 
homicidium,  N.  6.  where,  aAer  having  taken 
liotice,  that  the  contrary  was  indeed  the  opinion 
of  some,  adds,  **  Sed  cert^  ego  si  casus  cootin- 
geret,  illi  facerem  caput  amputari."  And  the 
learned  Jltfathieus,  lib.  48.  tit.  de  Sicariis,  §  IS. 
y^ives  the  same  opinion,  observing  that  the  act 
18  consummate,  thf  re  is  animus  or  design  of 
killing,  and  death:  that  it  would  be  a  ridiculous 
defence,  that  the  pannel  intended  to  steal  the 
^ods  of  one  roan,  but  hapoened  to  steal  thos^ 
of  another ;  or  against  aclultery,  that  he  in- 
tended to  defile  one  man^s  wife,  and  happened 
to  light  upon  that  of  another  :  and  be  |hinks  it 
is  as  un^asooable  to  hope  lor  nfety  iirom  this 
defence,  that  the  meaning  was  to  kill  one,  but 
•nother  received  the  stroke  and  died. 

Voet  in  his  commentary  agrees  with  themi 
lib.  48,  tit.  8,  ne.  $,  where  he  says,  that  there 
is  no  differnce,  **  Sive  mlnos  in  titium  di- 
rectum ab  eo  declinatum,  Mevio  in  proximo 
ttanti  lethale  foeritt  sive  deniqoe  occidatur  qui 
€8etlis  impediendse  causa^  le^  medium  inter 
egressorem  et  defendentem  intarposuerit :  quia 
prie valet,  quod  principale  e8t|  Deo  error  talis 
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Comelii  viodioandam."  And  for  this  not  m 
founds  upon  the  1. 18,  §  8,  et  §  olt.  ff*.  de  ii|| 
and  1.  5,  s.  1,  ff.  de  servo  oorrupto ;  but  m 
the  authorities  of  Farioacios,  qusst.  125f 
156,  et  157,  as  also,  that  of  Fachinsaus,  C«i 
zoviu^  and  BerKlshiua,  and  others.  ^  And  tl 
opinion  obviates  the  defence,  as  pot  io  its  m 
favourable  light,  which  however  would  b^ 
very  delicate  proof,  that  the  defunct  tbn 
himself  between  Bridgeton  and  the  pann 
and  received  the  stroke  aimed  at  the  other. 

The  learned  Sande,  lib.  .5,  tit.  9,  defin. 
which  has  this  title,  **  Qui  alium  pro  al 
occidit,  nihilominos  ordinaria,  leg.  Conn 
pmnft  afficiendus,"  says,  after  agreeing,  tbi 
according  to  the  Roman  law,  sacn  error  won 
not  have  excused  the  murder,  <*  Hieo  senteni 
ubique  osu  obtinuit,  et  secundum  earn,  reus  i 
mortem  condemnatus  et  decapitatos  eat,"  171 
November  anno  1621 ;  and  there  alled^  tli 
authority  of  Gomestus,  Emanuel,  Soir,  an 
Carolus  Siolinseus,  «*  Ctni  alios  oamolat,'*  i 
his  book  ad  consoetudines  Paiistenses.  An 
sir  George  Mackenzie  in  bis  Criminals,  ti 
Murder,  4  9,  says,  afWr  stating  the  qoestioi 
"  Yet  1  think  he  should  die,  seeing  the  desig 
of  killing  a  man,  and  not  any  particolar  man,  i 
murder ;  and  the  killer  intended  to  deface  6o 
Almighty's  image^  and  to  take  from  the  king 
subject." 

It  is  nothing  to  the  purpose,  that  some  of  tb 
authors  who  write  upon  the  Roman  law,  ar 
of  a  different  opinion,  in  a  case  not  determino 
in  words  by  the  text,  when  the  bulk  of  tb 
commentatori  are  of  the  other  side,  the  mos 
recent  and  of  greatest  authority ;  and  when  i 
appears  to  be  received  as  a  rule  by  the  practio 
of  nations,  that  the  ordinary  punishment  shouh 
be  inflicted.  And  it  may  not  be  improper  ti 
observe,  that  the  cases  where  lawyers  oissea 
from  the  received  opinion,  are  generally  uq|os« 
tifiable  homicide,  tnat  is,  where  the  bystaodei 
was  killed,  when  the  killer  intended  to  execoti 
his  purpose  in  lawful  defence,  and  not  in  ht> 
micidoi  culpoto,  which  is  the  highest  'the  pan- 
net's  case  could  possibly  be  pled  upon  provoca' 
tion,  according  to  any  opinion  delivered  by  tbi 
strongest  advocates  ior  the  question  the  paoncl 
pleads. 

That  it  is  not  always  necessary,  that  the  in- 
tention should  be  directed  towards  the  mischid 
done,  in  order  to  inflict  the  pain  of  death,  roost  b« 
evident  from  looking  to  the  xxi.  cbsp.  of  Exod, 
▼er.  89,  and  SS,  where,  '*  If  a  woman  with  child 
is  hurt  when  men  are  striving,  and  roiicbiel 
folk»w ;  life  is  to  be  given  forlife*'*  And  the 
kind  of  kiUing  now  in  question  was  pfauoly  such 
as,  according  to  the  law  of  Moses,  woald  not 
have  intitled  the  slayer  to  the  beneBt  of  the 
city  of  refuge:  For  thouffh  in  the  xix.cbapb 
of  Dent.  ver.  4,  '*  Whoso  killeth  his  neighbour 
ignorantly ,  whom  he  hated  not  in  time  past," 
is  said  to  be  iutitled  to  that  privilege ;  yet  this 
is  limited  immediately  with  an  enmple  of 
manslaughter  merely  casual. 

The   procurators  for  the   pannel  iasisted, 
<•  Tbat  Ibis  kind  of  kiUiog  waa  iatiraly  csmal, 
$ 
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ffi,'Alld  witkmt  the  iotentloB  of  the  party : 
I  the  ease  of  ManoD,  id  the  year  1674, 
Baraet  of  Carlopa,  and  several  others,  where  it 
ippeued  there  was  no  intentiaii  to  kill,  the  pn- 
MJunent  was  nuti^teil." 

It  WH  answered,That  where,  from  the  mtnre 
<f  tbe  weapoD,  and  meanaby  which  the  woaod 
ma  giveo,  takini^  all  the  circumstaneaa  to- 
felher,  there  was  oo  erideiioe  or  presamptioD 
that  the  pannel  intended  death  to  any  person 
vhatsoerer ;  and  the  propoiitum  was  neither 
prored  nor  oonld  be  presanied,  as  in  the  case 
•f  Hsisoo.  And  in  that  of  Burnet  of  Carlops, 
wiiere  persons  haring  swords,  only  stmek 
wiib  slaves,  it  was  held  as  approaching  towards 
a  catoal  hoinicide.  fint  that  can  never  be 
pnltaded,  when  the  wound  given  as  libelled 
m  so  dcArly  mortal,  and  the  instrtnpent  the 
laoit  lethal  £deadiy3;  and  the  decision  of 
Ctflops,  even  with  that  difierence,  stands  single 
is  the  books  of  adjournal. 

It  was  fiirther  contended  for  the  pannel, 
*  That  as  animu$  oecidemiif  and  death  follow- 

3,  are  admitted  to  be  necessary,  in  order  to 
iel  the  highest  punishment ;  so  as  from  the 
eirauDftances  nientioned  in  exculpation,  it  is 
erideDt  thef<e  was  no  intention  against  the  de- 
fsflst:  And  it  eannot  be  known  whether  the 
panel's  deskfo  was  to  kill  Bridgeton,  since 
be  was  not  killed^  or  if  the  wound  wohM  have 
hcco  mortal,  had  the  sword  reached  him ;  and 
conscqaently  the  necessary  requisites  to  consti- 
tute a  murder,'  were  not  to  be  found  here." 

Jt  was  answered,  that  t'ue  invasion  with  a 
tteital  weapon,  ivitfa  which  the  defunct  waa 
kitted,  was  a  sufficient  proof  in  law  that  the  in- 
ndtr  intended  to  kill,  since  death  followed ; 
aad  that  there  is  no  wounding  by  measure, 
asd  eertainty  not  to  kill.  The  act  implies  dolut 
aad  malice,  which,  with  death  following,  makes 
■rarder,  without  anv  farther  proof  of  an  act  of 
the  will  to  kill ;  and  there  would  have  been  as 
fitile  evidence  that  the  pannel  intended  to  kill 
Bridgeton,  if  he  had  actually  received  the 
wooad  and  died,  because  it  was  possible  the 
*«(vd  might  have  pierced  farther  than  he  in* 
tended ;  and  if  he  did  not  design  to  kill  Bridge* 
tsD,  and  killed  the  defunct,  be  must  have  been 
the  pefiion  against  whom  the  mischief  was  di- 
ncted.  As  indeed  it  may  be  argued  from  the 
Rfeaod  drunkenness  pled  in  excuse  and  de- 
late, it  k  possible  that  ex  rabie  he  intended  to 
kin  whomever  he  met  with ;  and  if  rage  from 
pttioB  and  drink  is  allowed  to  palliate  murder, 
M  ji  impossible  an  j  one  can  be  safe.  And  these 
^  circnmatances,  without  which  the  defence 
kaa  not  a  colour,  must,  at  the  same  time,  giie 
t^jdenoe,  that  the  pannel's  intention  of  pur- 
-■Qg  Bridgeton  with  a  sword,  was  to  kill  and 
May  htm ;  for  he  pleads  them  to  excuse  his 
kiKsgof  the  defimct,  as  sufficient  provocations 
iBiadiehimloit. 

,  The  law  of  England  was  frequently  men- 

ktned  by  the  procurators  for  the  pannel  in  the 

I    Ij^Dgf  aa  what  would  justify  the  aiguments 

L    ^QSktfor  them  ;  and  particolarly  it  was  said, 

^    ''That  aU  kiiliog  of  a  soddonty  by  that  law, 
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was  only  manslaoghter,  and  not  mnrder.''  But 
the  contrary  will  appear,  by  looking  into 
Hawkins's  Pleaa  of  the  Crown,  book  1,  chap. 
31,  of  Murder,  where  he  clearly  distinguishes 
iMtween  deliberate  murder,  and  murder  com- 
mitted on  a  aodden :  And  in  this  last  case,  ma- 
lice prepensed  is,  by  the  law  of  England,  often 
Imphed,  as  lord  chief  justice  Keylioge*  lays  it 
down,  Regina  v.  Mawgridge,  and  justifies  it 
by  the  case  of  Holloway,  who  espying  a  boy 
that  came  to  cot  wood,  took  him,  and  tied  him 
to  an  horse's  tail  with  a  cord,  and  then  gave 
the  horse  twA  blows,  whereby  he  run  away« 
and  broke  tlVboy's  shoulder,  whereof  he  di^; 
which  must  have  been  sudden,  and  was  ad- 
judged murder.  And  p.  130,  he  supposes  A  to 
have  been  provoked  by  B,  and  to  have  drawn 
his  sword,  and  made  a  pass  at  him,  when  B 
had  no  weapon  drawn,  but  missed  him  ;  there- 
upon B  draws  his  sword,  and  passes  at  A,  and 
there  being  interchange  of  passes  between  them, 
A  kills  B.  I  hold,  says  the  author,  this  to  be 
murder  in  A,  for  A's  pass  at  B  was  malicious, 
and  what  B  afterwards  did  was  lawful.  Hera 
is  both  suddenly  and  provocation,  and  yet,  in 
the  opinion  of  that  great  lawyer,  it  would  hava 
been  held  murder.  And  in  the  present  question, 
neither  Bridgeton,  nor  the  deceased,  had  any 
weapon  drawn. 

And  to  shew,  that  according  to  the  law  of 
England,  the  aiming  at  one,  and  hitting  ano« 
ther,  does  not  make  death  following  man* 
slaughter ;  in  the  end  of  the  next  page  he  sets 
down  the  Case  of  Dr.  Williams,  a  Welshman^ 
who  having  a  leek  in  his  hat,  upon  St.  David's- 
day,  a  certain  person  pointed  to  a  Jack»of-Lent 
that  hung  up  hard  by,  and  said  to  him,  **  Look 
upon  your  countryman!"  At  which  Dr* 
Williams  being  enraged,  took  a  hammer  that 
lay  upon  a  stall  hanl  by,  and  flung  at  him, 
which  hitanotber,  and  killed  him :  And  though 
being  indicted  upon  the  statute  of  stabbmg,  it 
was  resolved  he  was  not  wiihin  that  statute, 
because  of  the  kind  of  weapon;  <*  Yet,"  says 
the  author,  **  if  the  indictment  had  been  ror 
murder,  1  do  think  that  the  Welshman  ought  to 
have  been  convicted  thereof."-!- 

And  since  the  pannel's  procurators  insisted 
so  much  upon  the  law  of  England,  the  pursuers 
cannot  but  mention  the  authority  of  one  of 
those  lawyers,  as  to  one  of  the  cases  they  them- 
selves stated  in  the  debate  ;  Hawkins's  Pleas  of 
the  Crown,  chap.  31,  iu  fin. :  The  case  is, 
That  a  person  shooting  at  tame  fowls  with 
intent  to  steal  them,  accidentally  kills  a  man  ; 
that  author  says,  '*  That  it  is  agreed  it  would  be 
murder,  and  not  manslaoghter." 

**  8oin  the  Former  Edition.  But  it  appears 
that  chief  justice  Holt  is  intended.  See  Maw- 
gridge's  Case,  p.  57,  of  this  Volume. 

f  Lord  Chancellor  Bacon  is  in  this  opinion 
of  Hawkins  expressly  :  See  Vol.  4,  fEdit. 
1740)  p.  41,  on  explaining  this  maxim  of  Eng- 
lish law ;  **  In  crirainalibus  sufficit  generalis 
malitia,"  &c.  where  he  states  cases  verjr  similar 
to  the  oaie  here  argoad*    JPorsicr  EdUioih 
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it  i84ni«iMleed,  that  it  would  tttpeftlc  by  llw 
law  of  fingtand,  as  laid  down  io  taese  re|)ortt, 
tbat  if  there  is  pron>catioiii»  io  some  particu- 
lar casefy  sufficient  to  alle?iaile  the  act  of  kUl- 
in^^  it  reduces  it  to  a  bare  homicide.  Baft 
then  no  prorocation  from  words  b  ever  moh 
taioed,  nor  evenastaoUs,  bat  open  this  groond, 
that  be  who  was  affronted  or  ainnlled,  mi^t 
reasonably  apprehend^  that  be  that  treated  nini 
in  that  manner  might  hare  some  Arther  de* 
sign  upon  bins,  which  resolves  the  matter  Into 
a  kind  of  self-defence ;  and  in  this  the  law  «f 
England  differs  from  the  Ui^of  SeollaoA, 
which  requires,  in  order  to  hiwrardefetaoe^  hud 
killing  under  the  notion  of  danger  from  the 
assailant*  '*  ut  quis  sit  constitutoii  in  perii^lo 
vilGB.''  But  then  there  is  no  pretenca  of  ap- 
prehending dangerous  conteauencesy  when  toe 
party  killed,  or  intended  to  bekilledi  was  flvlng^ 
and  had  no  weapon,  as  in  this  esse,  And  the 
passion  in  siich  ctrcumstaotes  resolves  itsdf 
aimplv  into  revenge,  which  no  law  ever  shs- 
taioed  to  alleviate  or  palliate  murder ;  for  there 
the  malice  prepensed  b  clear  and  evident. 

But  then,  if  it  be  considered  io  the  present 
case,  that  .the  party  al(ronting  or  invaoing,  Is 
not  only  set  forth  to  have  fled,  and  to  have  bad 
BO  weapoB  in  his  hand,  hut  that  he  escaped  \ 
what  colour  is  there,  upon  these  principles,  to 
alleviate  the  kiilinif  of  a  person  interposing  to 
prevent  the  mischief,  when  there  was  no  re- 
sistance upon  the  part  of  any  person  whatso^ 
ever,  ss  in  the  case  of  a  combat,  and  where 
it  was  voluntary  as  to  the  person  giving  this 
wound,  in  regard  be  could  have  stopped  whe« 
Bridgeton  fled,  which  cannot  be  said  with  re^ 
gard  t«>  the  Welshman  who  threw  die  hanimer. 
.  To  conclude  this  matter,  it  appears  pretty|evi« 
dent,  the  circumstances  offered  in  exculpation 
afford,  by  the  law  and  practice  of  Soothmd.  no 
lelevAnt  defence,  suppose  the  person  kiltod  bad 
been  the  provoker,  much  less  m  the  case  wbertf 
the  person  killed  generously  ioterposed  to  pre- 
vent the  mischief  having  given  no  coloar  or 
danse  of  provocation,  having  no  weapon^  and 
where  the  person,  agamst  whom  the  invasion  is 
said  to  be  meant,  was  without  drawn  sword, 
and  flving :  the  mnrder  in  these  circumstances 
■lUSt  nave  proceeded  either  from  rage  and  re* 
fenge,  which  no  bw  can  ever  fovour,  since 
laws  were  made,  and  judges  appointed,  that 
private  persons  should  not  attempt  jodving  in 
their  own  case,  and  to  bridle  the  unmTy  pa«- 
aloos  of  men,  or  from  set  purpose  and'  design 
to  kill  the  defunct,  from  former  resentments 
And  what  adds  to  the  presumptien  of  the  Insty 
is  the  nature  of  the  wonfcid,  quite  through  tfao 
hodv,  and  that  the  sword  went  through  the 
lack  lower  than  where  it  piei^ced  the  belly ; 
which  excludes  all  possibility  of  (deading;  tM 
the  pannel'a  stumbling  might  have  pnsbeid  h 
Ibrward,  because  by  tlM  nature  of  the  thing, 
had  he  Rtumblsd  af&r  the  sword  had  pierced 
the  defunct's  bodv,  it  most  haive  raised  the 
point  of  the  sword,  so  that  it  cookl  net  havcf 
pierocd  lower  to  the  bock  than  in  the  bel^. 

Upo&tbn  finU  httacbof  thniibrf,  tin  par* 


soers  think  k  ilnoeeessarj  t6  opte  thb  psrtti 
flular  .ciflBomstaAces  from  which  thfe  paonern 
oanseless  iH-will  and  resentment  may  appear 
againOt  the  daliMMt ;  that  n  matter  of  evidence^ 
an^  upon  which  no  ihterioeotor  in  the  reie* 
vancy  cflia  pasft,  and  most  lie  in  the  breast  of 
the  assize;  and  against  this  relevam^  no  ex^ 
ceptieii,  orcolomr  of  exception  con  bepeetended 
to  lye.  And  as  to  the  separate  relevancy,  and 
art  and  part,  what  Is  bfiVred  to  be  proven^  that 
the  defunct  thnist  himself  in  a  manner  iipo« 
the  pahnel's  aWordx  as  it  is  of  too  driicala 
proot^  and  was  repelled  in  the  cafee  of  HatoilhMi 
of  Green,  it  is  beheved  the  lords  can  have  ue 
rognrd  to  it.  And  as  for  the  drankenncns  an4 
pnivocalion,  especially  where  the  provocalioB 
10  Aid  to  have  been  given  by  a  third  party ;  if 
it  were  onstained,  it  must  torn  op  what  imvw 
been  thought  the  foundations  pi  the  law  of 
SDetland,  and  stand  in  oppositien  to  all  th# 
practice  that  can  be  discovered  ftom  the  bboks 
of  adjoumtd.  And  the  allowing  such  defett;ea 
as  might  possibly  have  some  coloar  in  the  Iktt 
of  £ngland,  to  be  proven,  would  be  of  dai^pBA 
reus  consequence  in  the  law  of  Scotland,  where 
the  pnrsoers  are -tied  op  to  a  precise  relevancv  a 
so  that  the  proceduie  in  that  part  of  the 
island,  in  trials  of  this  kind,  onlesa  the  whole 
form  of  trial  wete  adopted  in  our  law^  wmM 
open  a  door  for  leaving^  murders  nnpnnisbed* 
The  hiw  of  Scotland  akme  can  be  Mm  rnle  io 
this  case ;  thongh,  at  the  same  time,  it  is  be« 
lieved,  that  the  specief/ac4»,  asset  forth  by  tiie> 
pannel,  would  be  shmdent  warrant  for  a  ver* 
diet  of  murder^  even  according  the  laws  nn^ 
practice  of  England*    In  respect  whereof,  &c» 

CuA,  AnnsKmB.    - 

rNFORMATION  for  JAMBsCABNEGIBy  of  FlNUAVEZf, 

Pannel;  against  Susanna,  Countess  of 
Strathmore,  the  Hpn.  Mr.  James  Lycm 
Pursuers,  aAd  his  Majesty's  Advocate,  for 
his  Highness's  interest. 

The  said  Jantes  Carne^e,  of  Finhnveii^ 
stands  indicted  before  your  lordshipl;  of  wilM 
and  prem^itnte  muhler  and  bomieide ;  iti  nor 
for  OS,  having  a  caoieless  ill-will  and  itssctK 
ment  against  the  deceased  Charles,  earl  ef 
Strathmore,  he  conceived  a  deadly  hatred  aad 
mdlice  a|rainst  him ;  and  (ob  the  day  libelted> 
"  did,  with  n^rawn  tfwbrd,  without  the  least  ee- 
lonr  or  cense  of  phivocatioa  thdn  given  by  hhn, 
invade  (he  said  decedaed  Earl,  and  did  bosdiy 
and  folonieiisly  mttrder  and  hill  hhn,  by  gSvib^ 
hkn  a  wdund  therewith  in  the  belly,  wberat^ 
he  soon  after  died.  At  least,  at  the  thne  oimI 
glace  described^  the  laid  Chariest  enrt  of  Stmih- 
mors,  was  with  a  drown  sword,  iVMioody  ecNl- 
barbai^oasly  woohded,  and  died  of  thb  snn^ 
wotinA  wimui  a  fi^w  davs  theieifter ;  drtd  ttnM- 
the  ponnd  was  art  and  part  in  thid  i*nrde»,'> 
And  the  Indtictment  concludes,  "  fiy  ill  wbicll- 
it  is  evidtat,  thai  yov  are  f^iliy,  art  ohd  pafrt/ 
of  the  orimcn  of  wdfol  and  premeditater  iitrrd«r  > 
and  beniuidef  or  one  or  oiner  of  them,  at  tli4 

titoeaad]iimy  Miw  ^  nUDMtf  obtfy*  itt 
fortll," 
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The  pMiqel,  ifw  limslil^  jfifmltvririliplt 

thii  iBi|ifeti9i^ii|»  wfaN0^  b^  W^«Me<l  under  ilwk 
dsf  Qif4e|i4qliQly  •»d.ttepiirt|miw  Qf  spirit  with 

vbo  finda  bimp^C.  ^iicufinti  ool  ooly  of  sbed- 
dbff  oCbkiod,  b«i;  oCsMfKog  Uie  Uoo4  of  qdci 
wIm  peiviiii^  chMv^r  «D<lqMilMet»  drew 
fron  «J|«li»  V^th«  ktmw.  l^.ko«w.  bim,  tbe 
liigb«ileil^ciii«ndECgpMd;  «pd  finr- wbpoi  th« 
pMinrl  hiimv^lf  Mi  sU  ^  bi«iattr»  entini  finoiMk 
ifcipi  liptses*  a^pdioiiy  VMlbigb  iy»pecl,lb«t 
ciriber  bif  raok,  nenoiM^  nm^  w  gnMhmo- 
iafeiic«oooldct1lfo;  aiidof^bavuif^doiioUiif. 
MwrwMlv,  from  pceo^uted  wuhc^f  deadly 
hMi«4,  and  felony  fuce^tboiigbit. 

Yw  lordsiwpe  beyin^^  put  tho  qQflttkm  l» 
him^  in  tbe:ordioary  lyej^  nfbilk  be  mid  to  tbe 
MictiMiit?    He  ttqpMWed  lumiplf  in  tbete 
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Mf  lords ;  1  fip4  oiyMlf  eecueed  by.thifl 
JedMStBieat  eC  QuJidoiii^  nmrdcrioff  the  e^l 
•f  8lnit|Hiior<v;  bi|t  estO'tpy  iU-wiU,  inalioe« 
or4eagn  to  bart  tbe  Berly  Gedis  my.  wiftneie, 
L  had  none:  on  iUfi  QDotfery,  I  bad  all  tbe^ 
dee  rcsard,  respect,  and  kindneaa.for  bia  lord- 
ahip,  that  I.  ever  ba4  iw  an^.  omui.  I  bad 
tbe  MMfortone  tba,t  day  to  be  mectally  drank^ 
Ar  udddi  1  beg  <)k»d'a:  pardea,  so  tbat,  aa  i 
*m  annrer.ai  Qod'a  great  tribunal,  I  denot 
UMiinlMi  wbat  beppmd,  altar  I  got  tbe 
aftoDt  yoav  lordfbipa  will  bear  of  from  rojr 
iurj^eESi  One  thing  I. am  sure  of,  if  it  shall 
appear  tbet.  1  was  ttie-  unlucky  person  who 
wmnded  tbe  Barl,  I  protest  before  God^  I  would 
»Qch  rather  that  a  aword  had  been  sheathed  in 
my  own  bowehL  And  further,  I  declare,  that  I 
do  muk  so  mnel^  as  remember,  tliat  I  saw  the 
Barl  aAer  I  came  oiot  of  the  kennel,  and. even 
lot  so  mnch  as  the  drawing  of  ray  awordr  and. 
therefore  I  cannot  ajchiowiedge  the  libel^  as  it 
ii  libelJed." 

From  these  wmndi  so  expressed^  it  is  evident, 
ii«iMU  a  dismal  eitnation  of  mind  thia  uabapoy 
gntleman  most  be.  If  what  be  bath  said  be 
inie»  he  camml  he  gmlty  of  4he  maliciouajouir- 
imapg tbe deesasedionl  f  3'et be  osay  have  been 
the  oBfaappy  instmment  of  his  unfortunate 
tfeath;  andiabat  a  bitter,  reflection  that  must 
sfffcd,  all.  dsonmataaces^  partjcahtily  that  of 
fdcndebip»  emisidered,  will  occur  to  every,  ge- 
ncvoos  mMtbi  ilmay  produce  thooglil» more* 
atttftlQgihaa  tbalof  deftthatoeif. 

.  Thii  oommel  for  tbe  paonel,  in  the  entry  to 

the  defaeie,  judged  themselves  under  a  neeea* 

nfty^  fimn  the  great  honour  all  of  them  bad  far 

U|e  person  of  the  deceased  lord,  and  alway^s  will 

have  far  those  who  remain  of  his  family,  and 

fismi  tte  particular  ohiigationa.  of  friendship 

thet  some  of  tbem  osred  him  in  a  mode  dis- 

ttttgubbed  manner,  to  declare,  that  if  tbey  had 

the  least  apprehensions^  that  bis   lordship's 

tefa  had  faapj>efie4  ^^y*  or  from  any  design  or 

iMention  of  the  pannei .  against  Ims  life,  that  no 

lanire,  even  oi  relation  or  natural  tie  to  the 

faioel,  wonld  have  induced  them  to  open  their 

mwth  m  Ilia  deitece;  bttt.tbatinnooenco  is 


a>mya>  paewMiedi  w$d  that  the  «mwmataiinu» 
so  ftr  fs  yekappeairs,  aeem  to  est  forth  tbe  ao* 
tioo  as  a  falalityi,.  and  net  a.deaign,  justioe  and* 
daty  oaUed.  upon. tbem  to  give  their  weak  aa^ 
sistanoc^ .  uatil*  the  matter  appeared  in  another 
light 

Thie  (ac^  aa  laid  in  the  libel,  is  in  very  gene- 
raltenna;  and  thoae  ciroomabmoea  from  which 
the  aatare  of  Um  action  lalbte  he  determined, 
and  which  aoe  maleriaL  for  tbe  pannel*s  de- 
feeoe,  being  entkraby  omitled,  the  procuraloio 
for  the  panoel  were  obliged  to  set  Ibrtb  the 
caee  aa  it  tru]f.bappeMd^  according  tocthe  in- 
formation given  them ;  which  by  our  law  and 
form,  they  are  teabled  to  do^  without  owning 
the  libel,  or  admitting  even  those  facts,  which, 
in  the  reGStadi  acoarding  to  information,  they. 
are  led  to  narrate :  and  the  aeeouut  given  of  it 


'*  That,  on.  the  9th  of  May  last,  the  deceasedf 
earl  of  Strathmore,  the  paonel,  and.  aeveral 
otbara,  were  called  to  ha  present  at  tbe  funenl> 
oCe  daughter  of  Flatrick  Carnesy  of  Loures, » 
near  relation  of  the  paanel'a;  that  tbey.  dined 
together  at  jthogeatlemanV  boose,  where  the^ 
drank  a  good  d^al,  all  ininendehip  and  fami« 
llarity,  Without  the  kaai  appearanea  of  qoaaret' 
ordiftrence:  that,  after  the  burying,  waa  ever, 
they,  to«itber  with  the  lead  Hoeehillj  Mr* 
Tbomaa  Lyon,  and  Mr.  Lyop  of  Bridgeloo» 
a|id  other  gentlemen,  went  to  one  derk  Didb-. 
son's^  a  tavern  in  Forfar,  where  tbey  dmnk 
IHetty  plentifully.,  and  where  the  pannei  .hap- 
pened to  be  overtaken  with  too  much  liquor  :• 
that  all  this  while,  notbinff  hut  iriendsbip  ap« 
peered  betwixt  the  deceased  Earl  and  the  pan- 
nel ;  but  that  BridgetoU'  was,  fram  time  to. 
time^  hearing  hard  upon  the  pannei ;  and,  by. 
tbe  whole  teuor  €»f  his  oon?ersa^eo,  endeatour- 
iug  to  frptor  affront  him^ 

"  Alier  thia,  the  pannei.  waited  on  the  lord' 
Strefhmore,  at  the  lady  Auehterbouae'e,  where, 
his  lordabip  went  to.  visit,  and  Bridgeton.  fol- 
lowed them  thither,  and  in  that  bouse  beguo* 
the  ^eraser  way  of  conversalion,  makiag.tbe 
pannel's  fomUy-concerna  the  aubject.et  hiar 
discourse,  in  tKenaast  ptovoking  manner, aak«. 
ing  him  in  a  jibing  .way,  to  supply  a  hud  in.  the  1 
company  with  money,  pulling  bun  rodelyi  by 
the  breait,  and. griping  him  bv  the. wriat, audi 
atriking  his  haqd  against  the  taUe,  telling  him, 
he  must  give  that  lord  such  a  sum  at  that. 
time ;  then  insisting,  thai  bo  aboold  ffif  e  him 
the  cimioe  of  hia  daogh^re;  and  stiA  ^fang 
him,  and  dashing  his  hand  in  tbe  foseaaid  rode 
mapper,  tokl  him  he  wooM  have  him  fromiso 
to  da  so  ;  and  asking  him,  in  an  insolent  way. 
What,  would  he  not  do  it?  Then,  telling  bun, 
if  it  were  his  case,  if  berefooed,  be  wouhl,maul . 
hina,  shaking  bis  baad  in  tbe  paand'e  foce. 
Alter  this,  in  a.ndicnliag  way,  desiring  hie^  to 
settle  hia  estate  in  a  cerUio  manner^  aiooa  ,ho 
bad  no  sops  of  bisowo;  then  vpbcaidM^:  bina- 
with  bis  debt.  ,  All  whiob^  the  pannei  bore 
with  patience,  and  endeas oused  to  ward  off  the< 
discourse,  when  Bridgeton  still  insitled  iu^  the 
most  profioldng  way.    And  that  BiidgelooA 
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iMKd  f erj  grett  rudeneii  to  the  ladj 
ID  whofe  house  they  were  ;  particularly,  when 
ahe  in  civility  offered  him  a  glass  of  orandy, 
he,  seeing  the  panoel  already  orertaken  with 
drink,  desired  the  lady  to'j^?e  it  to  hnm,  her 
brother  ;  and  upon  her  saying  that  her  brother 
did  not  seem  to  want  it  at  tmt  time,  he  grip- 
ed her  by  the  arm  so  rudely,  as  to  make  her 
complain,  and  swore,  by  God,  her  brother 
•ither  should  drink  it,  or  she  should  drink  it 
herself;  and  persisted  in  this  way  of  doing, 
till  the  lord  (Strathmore  thought  it  proper  to 
break  off  the  visit,  and  so  went  out  of  the 
bouse. 

<«Tbat  Finha?eD  and  feridgeton  followed 
the  Earl ;  and  when  they  came  to  the  street, 
aome  words  passed,  and  Bridgeton  used  the 
expression,  *  God  damn  him,*  meaning  the 
pannel,  and  with  that  gripped  him  by  the 
breast,  and  pushed  him  into  a  dirty  keond  two 
feet  deep,  over  head  and  ears,  where,  in  the 
condition  he  was,  he  might  have  been  smother- 
ed if  a  servant  of  the  EarPs  had  not  helpcMi  him 
out,  who  at  the  same  time  expressed  his  indig- 
Dstion  at  the  action  he  had  seen,  by  these 
words  addressed  to  Bridgeton,  *  Sir,  though 
*  you  be  a  gentleman,  you  are  uncivil.' 

'*  That  Bridgeton,  4mer  having  so  6ong  the 
pannel  into  the  kennel,  leaving  him  there, 
walked  forward ;  at  the  same  time  turning 
about,  and  folding  bb  arms  across  his  breas^ 
Momfully  laughed  at  him  in  that  condition. 

*<  That  the  pannel  being  helped  out  of  the 
Icennel  in  manner  foresaid,  immediately  drew 
bis  sword,  and,  in  a  just  passion,  pursued 
,  Bridgeton  with  a  staggerug  pace:  and  Bridge- 
ton  ran  towards  the  earl  or  Strathmore,  whose 
back  was  then  to  biro,  and  endeavoured  to  pull 
out  his  sword;  at  which  time  the  pannel 
coming  up  with  Bridgeton,  made  a  push  at 
him  ;  m  which  instant  the  Earl  turning  hastily 
about,  pushed  off  Bridgeton,  and  threw  him- 
self in  the  way  of  the  sword,  by  which  be  re- 
ceived the  fatal  wound." 

These  are  the  unlucky  droumstances  of  the 
fact,  as  tbe  lawyers  for  the  pannel  have  been 
iBstracted  to  plead :  and  from  it,  as  so  stated, 
the  d^eoce  insisted  upon  for  the  pannel  was, 
that  tbe  act  of  killing  is  not  murder,  nor  capi- 
tal, where  there  is  no  malice  nor  forethought 
against  the  person  killed,  either  proved  to  have 
been  conceived  and  retained  at  any  time  pre- 
oeding  the  act  of  killing,  or  presumed  from  the 
circumstances  to  have  preceded  the  act  imme- 
diately before  tbe  committing  of  it:  but  that 
in  this  case  there  is  no  antec^ent  malice  spe- 
cified or  lybelled ;  and  therefore  it  must  be 
taken  for  granted,  that  there  was  none.  And 
a»  to  presumed  malice  immediately  preceding 
the  act,  that  the  circumstances  entirely  exclude 
that  presumption ;  first,  because,  as  the  fact  is 
laid,  any  blow  or  push  that  was  intended,  was 
made  at,  and  designed  for  Bridgeton,  and  not 
against  the  eari  of  Strathmore ;  and  since  the 
imiiumfacti  is  to  be  considered,  as  well  as  tbe 
^  ^ent,  a  push  begun  and  intended  against 
Brid^^^i  could  never  be  the  foundatioii  of  a 
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f  pRSUmption  of  malkse  againat  the  lord  Strath- 
more, the  person  killed,  without  which,  the 
killing  could  not  be  capital,  but  in  this  case 
was  merely  casual  and  acddental,  it  having 
hapoened  by  the  £ari*s  unluckily  turning  about 
in  the  time  of  the  pannel's  voy  act  of  pushing 
against  Bridgeton,  whereby  th^  Earl  received 
the  fatal  wound.  3do,  That  the  pannel  ocHild 
never  be  more  criminal  in  having  killed  the  earl 
of  Stmthmore  by  a  thrust  directed  at  BridgetOD^ 
than  he  would  havebemif  he  had  killed  Bridge- 
ton  himself;  but  that  so  it  was,  that  if  he  bad 
killed  Bridgeton,  after  the  provocation  given  ia 
manner  above  set  forth,  that  it  would  have 
been  construed  ouly  as  casual  or  culpable  ho« 
midde,  without  forethought,  because  done '  es 

*  incontmenti,  et  ex  subito  impe tu,  et  calore 

*  juste  iraeundise;'  Vea,  in  some  measure  in 
self-defence,  since  the  pannel  having  been 
thrown  into  the  kennel,  even  to  the  danm  of 
being  sufibcated,  he  had  reason  after  tnat  to 
expect  tbe  worst  from  Bridgeton,  since  no  gen- 
tleman will  throw  another  into  a  puddle,  who  ie 
not  supposed  to  be  ready  to  go  further,  as  be  * 
cannot  but  expect  the  stcouffest  retortion  of  the 
injury ;  and  that  the  pannel  had  the  more  rea« 
son  to  think  so,  that  Bridgeton  immediately  be- 
took himself  to  the  eari  of.Htrathmore'ssword^ 
and  endeavoured  to  poll  it  out,  having  none  of 
his  own,  by  reason  that  the  known  ferocity  of 
his  character  and  behaviour  is  such,  that  the 
country-gentlemen  of  his  acquaintance  dedine 
to  keep  company  with  him,  if  he  wear  any 
arms :  in  such  case  the  pannel  was  to  expect 
the  worst,  and  so  was  in  some  measure  in  hie 
own  ddence,  although  he  may  have  exceeded 
the  <  moderamen  jnculpate  tutela ;'  which 
excess,  in  such  circumstances,  would  not  be  • 
punishable  by  death,  but  only  by  an  arbitrary 
punishment. 

And  in  support  of  this  defence  the  oounsel 
for  the  pannel  shall  now,  in  this  information^ 
endeavour,  though  somewhat  out  of  the  ordev^ 
of  their  pleading,  to  follow  the  informatioii' 
given  in  for  the  pursuers.  And  first,  to  shev 
your  lordsbiiw,  that  killing  in  such  cireum* 
stances  was  not  capital  by  the  divine  law,  or 
law  of  Moses.  2do,  That  it  was  not  capiul  by 
tbe  common  law,  which  we  in  great  measure 
follow  in  matters  of  that  kind.  Stio,  That  it 
was  not  capital  by  our  own  andent  law.  4(0,^ 
That  our  ancient  law  in  that  paiticular  is  not 
altered  by  the  statute  of  Ghaiies  2.  5to,  That 
the  practice  of  the  Gonrt  is  not  inconsistent^ 
but  agreeable  to  what  is  here  pled.  And  6to, 
That  the  laws  of  our  ndghbounng  natioos  are 
for  tbe  moat  part  consonant  to  those  principles, 
as  well  as  the  judgment  of  fbrdgn  courts. 

And  to  begitt  with  the  divine  law,  it  may  be- 
divided  into  two:    First,  tbe  law  of  nature, 
which  is  the  first  of  all  laws,  and  hath  no  other 
author  than  God  Almighty  himself.    9do,  Hie* 
will  revealed  by  writing,  particttlariy  in  the 
laws  delivered  by  Moses. 

And  as  to  tbe  law  of  nature,  one  of  the  fire^ 
prindples  seema  to  be,  that  every  action  moae 
be  construed  and  regulated  iirom  the  intentmi^ 
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tf Ibe  actor.  Every  actioD  whatever,  szeept  ia 
iiftr  at  it  is  ooDJoioed  with  the  will  and  bten- 
tin  .af  tbe  agent^  diflera  in  notbin^  from  the 
adiaaofaoirratiooaloreatuie;  yea,  if  we  may 
H  ipeak,  as  lo  call  the  operatioii  or  impulse  of 
W  iaaaimate  creature  ao  actUw,  tbe  actious  of 
■aa  aeparated  from  his  ioteotioo  and  design  as 
liatioaal  creature  differ  in  nothing  from  the 
Kdoiis  of  brutes,  or  the  impulae  of  things  tn- 
aaisnle;  and  consequently  that  action,  be 
vkt  it  will,  can  neither  be  crime  nor*  virtue ; 
it  is  t  mere  impulse  or  motion,  not  properly 
■lyecc  to  lawa  or  rules.  But  then,  indeed, 
fMO  it  comes  to  be  conjoined  with  the  inten- 
tiM,  or,  which  is  the  same  thing,  considered  as 
Ik  aetion  of  a  rational  agent,  there  it  oomes  to 
Wflol^ect  to  laws,  to  be  consiklered  as  criminal 
qr  virtuous :  or  if  it  appear  to  be  accidental,  so 
alio  hare  depended  upon  no  will  nor  deliberao 
iiM  of  reason,  then  it  returns  to  be  of  the  na- 
tonof  tbe  act  of  an  irrational  creature,  or  inani- 
qMla  wibstanoe,  and  is  suljiected  to  no  penalty, 
an*  yet  capable  of  veeeiving  a  reward.  The 
phJacoBseqneDce  of  which  is,  that  it  is  the 
mimiu  alone  that  deleqnines  the  nature  of  the 
ast;  and  if  the  ammu$  or  intention  was  crimi- 
V^  then,  by  the  law  of  nature,  the  action  itself 
aaiSBBtitoa  crime.  On  the  other  hand,  if  it 
ke  good  and  virtuous,  the  act  is  laudable  by  tbe 
lur  of  Batore,  aoppesing  even  a  bad  conse- 
jaesee  should  follow.  But,  in  the  third  place, 
tf  the  aetion  tml^  arise  from  no  intention  or 
miaafk  governing  that  acdon,  it  is  neither 
MdiUs  nor  poniahable,  it  returns  to  be  of  the 
kind  afaeady  oMotioned,  the  same  with  the  like 
Mtof  an  irrational  creature,  or  the  impulse  of 
IB  iaaniaiate  salistance,  moved  by  a  cause  in* 
triiuie  to  itself.  And  the  consequence  of  all 
llmi^that  by  tbe  piimary  law  of  nature,  the 
iateation  must  make  the  crime ;  and  therefbre 
if  there  appear  no  intention  to  oommit  that  par- 
tiodar  iact  which  happens  to  be  complamed 
<(  it  ii  not  a  crime,  notwithstanding  of  a  bad 
eoMwucace ;  il  ia  considered  as  a  AUality. 

Aid  the  application  is  plain  to  the  present 
ngBB^nt,  that  if  tbe  unfortunate  act  of  killing 
Ikedeecased  lord  did  not  flow  from  any  intention 
ta  him  directed ;  then  that  act  is  not  by  ihe  law 
•f  oatttre  a  criminal  act,  however  the  antece* 
^  acts  directed  against  another  may  be  cri- 
ijaaal.  It  is  another  question,  bow  far  a  ra* 
Ihml  agent)  vsrsanf  in  ilUcitOyiB  bound  for 
euMqucnoes  that  did  not  fall  under  his  inten- 
lua  f  We  shall  afterwards  endeavour  to  shew, 
that  diat  is  neither  a  question  m  the  law  of  na- 
tes, asr  in  the  divine  law ;  hut  is  a  question 
tHMBj^frooii  the  municipal  laws  of  particular 
ly  or  at  farthest  from  the  law  of  na- 
sometimes  called  the  seeondary  law  of 


pointy  that  the  intention  directed  to- 
iMdi  the  act  committed,  must  govern  the  ac* 
^  10  as  In  render  it  criminal  or  not,  accord* 
■fto  the  fiat  principles  of  tbe  law  of  nature, 
N^M  to  be  pretty  plain,  if  we  retire  our 
l^Nghls  from  other  aner  lawa ;  so  indeed  it  is 
<miBed  and  illustrated  by  the  written  law  of 
YOU  XVII. 


God,  as  delivered  by  Moses,  with  regard  parti- 
cularly to  tbe  question  of  manslaughter.  It  is 
almost  unnecessary  to  obserfe,  that  ubether 
the  remedy  against  the  penal  consequences  of 
actions,  committed  without  intention,  was  in 
form  of  an  absolritor  upon  tl)e  trial,  or  by  hav* 
in^  access  to  a  city  of  refuge ;  it  is  the  same 
thing :  the  question  is,  what  was  to  be  tbe  pu- 
nishment tliat  was  to  take  effect?  If  the  pu- 
nishment was  to  be  stopped  in  that  form,  bv  fly- 
ing into  a  city  of  refuge,  the  priociple  of  law  is 
the  8aroe,as  if  the  effect  had  been  to  be  stopped  in 
any  other  way.  And  just  so,  as  we  will  after- 
wards have  occasion  to  notice,  it  is  the  same 
thing  as  to  our  law,  whether  the  manslayer  waa 
to  be  safe,  by  flying  into  gyrtb  or  sanctuary, 
according  to  the  old  law,  or  now  to  be  safe  by  a 
judicial  absolvitor  or  restriction  of  tbe  punish- 
ment. And  just  so  with  regard  to  the  law  of 
neighbouring  nations ;  it  is  all  one,  whether  a 
man  is  to  be  freed  by  benefit  of  clergy,  or  such 
other  form,  if  he  is  to  be  free.  The  tbundatibn 
question  is  only,  what  was  the  punishment  that 
necessarily,  cum  effectu^  falls  to  be  inflicted 
upon  a  homicide  of  such  and  such  a  kind;  and 
as  in  this  case,  upon  a  homicide  committed 
without  forethought  or  maliciotts  intention  di- 
rected against  the  person  that  bath  suffered  f 
And  theiefore  if,  by  the  Mosaic  law,  one  in  the 
pannel's  circumstances  was  to  have  tbe  benefit 
of  a  city  of  refuge,  the  argument  concludes, 
that  by  that  law  be  would  not  have  been  sub- 
jected to  the  pain  of  death,  indeed  we  believe 
we  vrill  be  able  to  go  a  little -farther  to  shew 
your  lordships,  that,  according  to  the  opinion 
of  the  most  learned  interpreters  and  doctors  of 
the  Jewish  law,  the  benefit  of  the  city  of  reflige 
was  scarce,  necessary  in  such  a  case  as  that 
which  is  now  before  you. 

In  tbe  19th  cbap.  of  Dent,  tbe  cities  of  re- 
fuge are  appointed  to  be  separated  in  the  midst 
of  the  land,  that  every  slayer  may  fly  tbitber  t 
'*  And  this  is  the  case,"  (says  the  text)  **  of  the 
slayer,  which  shall  fly  thither,  that  be  may 
live:  whoso  killcth  his  neighbour  ignorantly^, 
whom  he  hated  not  in  time  past  ;*'  or,  as  it  is 
said  to  be  more  literally  in  the  original,  *'  ft^m 
Testerday  the  third  day.''  By  this  text  your 
lordships  see  those  two  are  conjoined  as  expli- 
catory of  one  another,  **  ignorantly  whom  he 
hated  not  in  time  past ;"  and  so  the  word  **  ig- 
norantly" is  put  in  opposition  to  *'  hatred  m 
time  past,"  and  by  that  means  the  sense  is 
plain,tbat  by  <*  ignorantly"  is  notjmeant,  without 
Kuowing'tbat  he  kills  his  neighbour,  but  with* 
out  a  fore>knowledge,  a  foresight,  a  former  ra- 
tiocination and  design :  in  which  sense,  know- 
ledge is  most  frequently  taken,  because  it  ii 
impossible  to  maintain,  that  if  a  man  Ignorant- 
ly Kill  his  neighbour,  even  whom  he  hated  be- 
fore, taking  tbe  word  *<  ignoranthr,''  in  that 
sense,  of  his  not  knowing  that  he  kills  him,  or 
killing  him  by  mere  accident,  without  his 
knowiedj^,  can  be  liable  aa  a  murderer;  be- 
cause it  IS  impossible  to  conjoin  even  previous 
enmity  with  accidental  ignorant  kiUing,  so  aa 
to  majBa-ottta  crime  ef  mmder;  that  were  ax« 
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QflcdincT  inconsuteni  with  every  principle   of 
reason",  far  more  with  a  law  fluwtn;^  from  infi- 
nite perfection.    But  then  the  matter  is  fully 
explained  by  ?er.  11,  of  that  same  chanter, 
which  determines  when  a  man  is  not  to  ha?e 
tlie  benefit  of  the  city  of  refu^ ;  **  But  if  any 
man  hate  bis  neighlM>ur,and  he  in  wait  for  him, 
and  rise  up  against  him,  and  smite  him  mortal- 
ly tliat  he  die,  and  flieth  into  one  of  these  cities; 
then  the  elders  of  his  citv  shall  send  and  fetch 
him  thence,  and  deliver  him  into  the  hand  of 
the  avenger  of  blood,  that  he  may  die.''    Here 
are  both  sides  of  the  question  put,  the  one  fully 
to  explain  the  other ;  the  last  to  explain  what 
is  meant  by  *<  iflfnorantly,  whom  he  hated  not 
in  time  past."    The  last  text  does  by  no  means 
•ay,  that  if  a  man  smites  his  neighbour  whom 
be  knoweth,  although   withoot  hatred,  and 
without  lying  \fk  wait,  and  without  rising  up 
•gainst  him,  that  he  liiall  surely  die ;  but  on 
the  contrary,  puts  the  issue  of  his  dying  upon^ 
bis  hating  of  him  whom  he  killed,  aira  upon 
bis  rising  up  against  him  whom  be  did  kill ; 
and  upon  bis  lying  in  wait,  that  ill,  in  other 
words,  upon  his  designing  ko  take  his  opportu- 
nity from  a  premeditated  malice:  for  indeed 
Ihe^  meaning  cannot  be  that  of  a  formal  lying  in 
wait,  or  lurking  in  a  passage  where  the  person 
was  to  pass ;  but  be  who  designs  the  thing* 
and  takes  his  opportonity,  lies  in  wait  in  the 
plain  sense  of  tiie  text   Besides,  the  word  <  *  ig- 
norantly"  yery  plainly  imports,  and  carries 
nnder  it  that  case  of  a  man's  killing,  by  mis- 
adventure, one  whom  be  did  not  intood  to  kill, 
that  is  plainly  ignorance  as  Id  bim  who  was 
billed  ;  and  yet  it  will  be  true,  that  if  he  de- 
signedly kill  one  in  place  of  another,  mistaking 
the  person,  but  designing  to  kill  that  perwn,  as 
supposed  to  be  the  other,  he  does  not  Ignorant- 
ly  kill  the  man  whom  be  does  slay,  he  kilts 
mm   knowingly,  although    he   mistake   the 
man. 

Nor  is  it  of  any  importance,  that  the  exam- 
ples immediately  subjoined  in  the  5th  verse, 
are  instances  of  slaughter  entirely  accidental ; 
and  where  the  slayer  did  really  not  know  that 
be  killed,  that  is  an  example,  but  not  an  ex* 
ample  exhausting  the  rule,  which  the  11th 
verse  fully  clears,  as  not  extepdiqg  the  capital 
punishment  to  all  who  came  not  under  the  de- 
scription in  the  5th  verse,  but  to  those  alone 
who  **  hated  their  neighbour,  Uy  in  wait  for 
biro,  and  rose  up  against  him." 

And  though  iliis  is  plain  enough  from  that 
nart  of  the  Utw,  yet  the  matter  is  indeed  more 
iully  explained  in  xxxvth  chap,  of  Numb, 
where  there  is  another  onlinance  as  to  cities 
of  refuge,  and  tbey  are  appointed  to  be  six ; 
and  the  general  rule  is  set  down.  That  every 
one  that  kills  any  pefson  unawares,  may  fly  to 
those  cities.  Nothing  can  be  plainer  tlian 
the  meaning  of  killing  unawares,  that  is,  with- 
out deliberation,  unexpectedly,  without  fore- 
thought, ejr  imprwfito,  ex  inconmUu:  these 
are  all  synonymous,  and  accordingly  the 
Septusgint  tfknMAtion  so  renders  the  words 
r^  that  is,  •«  involuntarily;"  and  so  like- 
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wise  the  Jewish  doctors  have  expWned  it,  at' 
will  afterwards  be  noticed. 

After  this  the  text  goes  on  with  an  enlarge- 
ment  or  amplification   of  that  general  law, 
*<And  if  he  smite  him  with  an  instrument 
of  iron  (so   that  he  die)  he  is  a. murderer, 
&,c.    And  if  he  smite  him  with  throwing  a 
stone  (wbereuiith  he  may  die)  and  he  die, 
he  is  a  murderer,  &c.    Or  if  he  smite  him 
with  an  band- weapon  of  wood   (wherewith 
he  rosy  die)  and  be  die,  be  is  a  murderer." 
These  are  the  amplifications;   but  then  fol« 
lows  the  limitation  in  the  90th  verse.    *'  But 
if  he  thrnst  him  of  hatred,  or  burl  at  bin 
by  lying  of  .wait,  that  he  die ;  or  in  enmity 
smite  him  with  his  hand,  that  be  die :  be  that 
snoote  him  shall  snrdy  be  put  to  death ;  for  he 
is  a  murderer,"  &c.    litre  is  the  limitation,- 
be  that  killetb  or  tbrusteth   with   an  iron« 
weapon,  is  a  murder^^  under  the  limitation 
introduced  by  the  |iartide  *  but,'  as  an  explica- 
tory exception  to  the  generality  of  the  rale, 
but  if  he  thrust  him  with  hatred ;  that  is,  in' 
other  words,  that  he  is  a  murdereir,  if  be  thrust 
him  in  hatred:  and  thefefere  commentators' 
refer  from  this  text  to  the  other  in  l>entero- 
nomy,  already  cited,  for  explication  of  this» 
where  it  is  statuted.  That  if  a  man  bate  his 
neighbour,  and  rise  up  against  bim,  and  smitt 
him ;  whereby  they  plainly  understand,  thrust^' 
ing  him  of  hatred,  as  the  same  with  rising  op* 
against  him,  and  smiting  him  with  hatred,  m^ 
as  to  comprehend   every  manner  of  killing 
witli  any  weapon ;  and  consHjiiently  that  this 
is  not  a  distinct  manner  of  kilting,  from  what 
is  expressed  in  the  16th  verse,  hut  a  qoal'ity 
adjected  to  the  manner  of  killing,  so  as  to  make 
it  capitul,  viz.  That  it  must  he  done  in  hatred; 
And  this  is  yet  more  clearly  explained  by  the 
23nd  and  following  verses,  where  the*  opposi- 
tion is  stated  betwixt  thrusting  suddenly  aild 
of  enmity,  with  a  direct  reference  to  the  16tb, 
17th,  and  18th  verses,  **  But  if  be  thrust  him* 
suddenly  without  enmity,  or  have  caat  open 
him  any  thing,  without  laying  of  wait ;   or 
with  any  stone  wherewith  a  man  may  die,  seeing 
him  not,  and  cast  it  upon  him  that  be  die,  aira 
was  not  bis  enemy,  neither  sought  bis  harm; 
then  the  congregation  shall  judge,  &ce,  ami 
shall  deliver  the  slayer  out  of  the  band  of  the 
avenger    of  blood."     There   all    the   tliree 
methods  of  killing  before- mentianed  are  re- 
ferred to :  thruatiBg,  property  applicable  to  the 
killing  with  a  sword,  hut  without  enmity; 
caating  any  thing  upon  him,  without  lying  in 
wait,  or  tbi-ethougbt,  or  with  any  stone,  w|icre< 
with  a  man  may  die,  the  very  thing  exprcsjoA 
in  the  17th  verse,  and  from  which  be  iadeemc«l 
to  be  a   murderer ;   yet,  if  be  was  not  bit 
enemy f  neither  sought  his  harm,  he  is  not  a 
murderer,  he  is  not  to  die,  but  to  be  deliveRd 
from  the  avenger  of  blood,    bo  that  theae  three 
last  verses  are  a  plain  limiuiioa  of  aU  tbal 
went  before ;  the  instrument,  whatever  it  was, 
was  to  raise  a  presumption,  if  a  mortal  ooet 
but  yet  if  it  appear  the  person  was  noi  thruat, 
or  hurled  at,  or  smitten  in  enmity^  &c.  tha 
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Natber  cmn  it  ttomble  your  lordshipe,  that 
■  the  98Dd  ferse  are  these  words,  '*  aeeiog' 
ym  ooC,"  as  if  this  were  one  of  the  reauisites 
leonnrv  lor  the  slayer's  safety,  that  he  did 
Mt  lee  the  man  whom  he  thrust  at,  or  killed 
with  a  stoDe,  though  not  dooe  in  enmity :  for, 
frtt,  It  is  imponible  to  imagine,  that  the 
vsrdi,  **  seeing  him  not,"  however  they  might 
nftr  to  the  case  of  throwing  a  stone,  can  have 
asy  reArenoe  to  the  words,  **  thrusting  with- 
sat  enmity."  How  can  a  man  thrust  at  him 
vhon  be  seetb  notP  Or,  How  can  he  smite 
bim  whom  he  seeth  not,  in  any  proper  sense  of 
muting  f  1ml  therefore  it  is  plain,  that  as  to 
tbc  thrnstiDg,  the  only  limitation  »,  that  it  be 
done  without  enmity.  But»  Sdo,  your  lord- 
Aipi  will  obaenre,  that  the  word  <«  him''  in 
tbat  sentence,  **  seeing  bim  not,"  is  not  at  aII 
in  the  origisAl ;  it  i&  au  adjeciion  of  the  trans* 
kUNr'i,  ami,  as  such,  is  distinjifnished  in  different 
cbsraders  in  any  correct  editions  of  oar  bibles, 
and  indeed  is  an  emneous  adjection :  the 
words  should  be  only  *'  seeing  not ;"  and  per- 
hips  Ibe  translations  ought  not  at  all  to  be  by 
Ibe  participle  **  seeing,"  but,  aooordinff  to  the 
idiom  of  the  Latin  luguage,  by  an  aiQective, 
neb  as,  impraoidui  tmprttdent^  or  the  like; 
Md,  secorduig^  to  onr languacpe,  by  a substaU' 
tire  and  adfcrb,  such  as,  *  without  foresigbt :' 
ied  so  the  Sepioagint  does  translate  it  in  these 
wonb,  9»  uUt,  which,  in  our  language,  is  di- 
rectly, •  without  forenght,'  that  is,  without 
pmneditation  or  anterior  design  tQ  gi?e  the 
■troke.  And  so  the  sense  comes  out,  that 
where  a  thrust  or  blow  of  that  kind  i$  given, 
vitbottt  enmity,  foresight  and  preoieditation, 
or,  ia  other  words,  sine  dolo^  that  there  death 
*si  sot  to  follow,  hot  the  skyer  to  have  the 
beaefit  of  the  city  of  refuge.  And  that  the 
■KNt  ancient  lawyers,  and  Jewish  doctors 
Ibemieives,  hare  understood  the  scope  of  the 
Monic  Uw  to  be  such,  is  the  next  point  we 
•R  to  endeavour  to  shew  your  lordships. 

And,  in  the  first  place,  we  beg  leave  to  refer 

lo  an  ancient  treatise,  called  Mosaicarum  et 

Ronanarum  Legum  €olhitio,  last  published 

bjf  tbe  learned  Schulten,  with  bis  own  notes 

vpoQ  it;  in  the  first  Tit.  of  which,  De  homi- 

evfiis  caw,  V.  voluotate,  §  5,  are  those  words, 

*^  Item  do  oasoalibus  homicidiis  Moises  lega- 

IHer  dieit,  8i  mutem  aon  per  inimicitias  immi- 

Ktit  siiper  earn  alk|tto4  vas  non  insidians,  vel 

hpidem,  quo  moriatur,  non  per  Mum?*  (your 

Mibips  will  please  mark  those  Isst  words^ 

**  et  cedderh  super  eum,  et  mortuns  fuerit,  si 

Mqoe  inimicns  ejus,  &c.  liberabitis  percos- 

>seiB."    Here  is  directly  set  down,  oy  way 

of  paraphrase,  the  sense  of  tbe  83rd  verse  of 

tbemvth  chap,  of  Numb,  before  cited;  and 

IB  pisce  of  these  words,   « §e»nf  not,'  the 

lenpbrase  of  this  ancient  collator  is  expressed 

Mjf  tbess  words,  *  noo  per  do|um ;'  which  shews 

vbit  understanding  no  had  of  the  words,  di- 

yly  congruous  to  what  we  have  above  set 

Mi^  andy  as  we  a^pcehcMli  to  he  the  Sep- 


tuagint  translation ;  and  Ibis  paraphrase  tbe 
annotator  approves  of  as  the  just  meaning  of 
the  text. 

But  we  beg  leave  to  give  your  lordships  ano- 
ther great  authority,  who  founds  his  opinion 
upon  the  notions  of  the  Jewish  doctors,  or  ralber 
sets  forth  wlist  they  all  agreed  on  to  be  tbe 
import  of  the  Mosaic  law  on  this  head,  and 
that  is  the  great  and  learned  Selden,  in  his 
treatise,  De  jure  naturali  et  gentium,  joxta 
discipliuam  Hebraeorum,  lib.  4,  cap.  8.  The 
title  of  which  is,  '*  Oe  homicidio  involuntario, 
sen  quod  casu  factum  aut  errore."  There  the 
learned  author  takes  notice  of  ail  the  texts  upon 
this  subject,  and  of  the  Jewibh  doctors  who 
had  wrote  upon  it,  whose  namt-s  w«»  need  not 
trouble  your  lordships  to  repeat,  but  refer  to 
the  quotations  Selden  makes.  That  learned 
author  takes  notice  of  three  sorts  of  honuoidey 
which  he  and  tbe  Jewish  doctors  reckoned  to 
be  involuntary,  according  to  the  Mosaic  Utw, 
and  not  to  be  punished  with  death  :  the  first 
is.  What  is  merely  accidental.  The  second 
IS,  Where  the  kilhng  was  not  merely  acct* 
dental,  but  as  be  expresses  it,  **  prope  acce- 
dens  ad  violentiam."  The  third  we  be^  leave 
to  set  down  in  his  own  words,  as  comiufj^  up 
directly  to  our  case:. **  Tertia  autem  homicidii 
involuntarii  species  est,  ubi  qui  alium  occidit 
ex  errore  quidem  aut  ignonintJ&,  qiiie  tamen 
prope  accedit  ad  id  ouimI  spontaneum  est  sea 
voluntrium ;  veluti  ubi  quis  alteram  occidera 
TplenSj  alteram  jactu  aliterve  perimit,  aut  ubi 
jactii  sive  saxi  sive  teli  in  hominum  csetum, 
cujus  nee  i^nsrus  qui  jecerit  quis  ocoisns: 
adeoque  intervenerit  culpa  latissima.  £x  tribos 
hisoe  homicidii  involuntarii  speciebus,  nulla  est 
(|ufle  morte  ex  sententift  foreosi  ordinsrift,  sive 
in  Ebneo  aliove  circumcise,  sive  in  proselyto 
domicilii,  autgentiU  alio  puniretur.  Nam  in 
universum  pronunciant,  homicidium  nullum, 
sen  qui  non  sponte  scelus  patraret,  sic  foro 
puniendum."  Yes,  he  goes  fsrther,  that,  in 
this  last  case,  according  to  the  Jeivish  doctors 
opinion,  there  was  no  need  of  going  to  tbe 
city  of  refuge,  for  that  the  avenger  of  blood  - 
had  not  a  power  in  that  case  to  kill. 

We  apprehend,  nothing  can  be  more  direct 
or  strouf^  to  the  present  case,  than  that  autho* 
rity  which  is  laid  down,  as  the  universal  opi- 
mon  of  the  Jewish  doctors,  which  we  hope  does 
deserve  some  regard  in  the  interpretatwn  of  tba 
Mosaic  law. 

And  this  naturally  leads  us  farther  to  observe 
to  your  lordships  wluit  we  insinuated  before, 
that  the  question  started  by  Roman  and  mo- 
dern biwyers,  how  far  a  person  that  intends  to 
kill  one  man,  is  liaUe  to  the  pain  of  death  if 
he  kill  enother,  hath  no  foundation  in  the 
Mosaic  law,  either  from  the  texta,  or  tbe  opi- 
nion of  those  Jewish  doctors.  As  to  the  last, 
your  lordships  see,  that  Selden  from  them, 
directly  states  the  case,  **  ubi  quis  alteram 
occidm  vdens,  alteram  jacta  aliterve  peii- 
mit;"  and  he  and  the;^  determined  that  to 
be  an  involuntary  homicide,  not  punishable 
with  death;  and  we  apprehendi  that  in  this 
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tbey  are  foniided  id  the  wordt  of  all  the 
texts,  **  if  any  man  hate  hit  ndgbbour,  and 
]^e  Id  wait  for  hihi,  and  rise  op  afsraiDSt 
him,  and  smite  him  mortally,  that  be  die :" 
Not  ooe  word  here  of  risiDg  up  against  one 
and  kiiliDg another;  not  a  wMd  of  hating  one, 
and  in  consequence  of  that  hatred  killing 
another;  that  was  a  case  which  did  not  fall 
under  that  law.  The  hatred  and  the  rising 
up,  was,  by  ihat  law,  to  be  against  the  man 
who  was  killed  ;  if  another  by  fatality  happen 
to  be  killed,  that  was  a  different  case,  it  was 
an  involuntary  bomidde;  the  crime  there  was 
not  the  killing,  but  stood  upon  the  rising  up 
against  him  who  was  not  killed ;  and  eo  the 
punishment  was  for  invasion,  but  not  for  IdlU 
ine.  The  texts  in  the  book  of  Numbers  are 
allto  the  same  purpose :  <<  If  he  smite  him 
who  is  killed  of  hatred,  or  hurl  at  him  by 
kying  of  wait  that  he  die,  or  in  enmity  smite 
with  liis  hand  that  he  die,*'  &o.  where  all  the 
rules  are  still  directed  towards  the  person 
alone  that  is  killed ;  and  that  of  killing  another, 
when  the  stroke  was  not  designed  at  him,  is 
f|uite  left  out  of  the  case.  And  the  applica- 
tion of  this  reasoning  to  the  present  unhappy 
accident,  is  too  evident  to  need  enlaifferoent  if 
it  appear  that  the  pnsh  was  aimed  at  Bridgeton, 
that  the  enmity  was  sffainst  him,  and  not  against 
the  deceased  lord ;  then,  whatever  be  the  con- 
stitution of  the  Roman,  or  more  modem  laws, 
the  present  case  is  quite  out  of  the  description 
of  the  Mosaic  law  concerning  this  article  of 
manslaughter. 

What  bath  been  already  said  at  so  great 
lengthy  does  fully  obviate  what  is  offered  in 
the  pursuers'  information  in  way  of  answer.  It 
18  true,  that  the  geneml  rule  in  the  divine 
law  IS,  **  That  whoso  sbeddeth  man's  blood, 
by  man  shall  his  blood  be  shed  ;"  and  so,  b^ 
the  sixth  Ck>mmandment,  the  prohibition  is 
general,  «  Thou  shalt  not  kill :"  yet  even  the 
Commandment  itself  admits  of  exceptions ; 
such  as,  killing  in  self-defenee,  and  killing  in 
execution  of  justice,  and  killing  in  prosecution 
of  just  war,  and  the  like.  The  other  rule  like- 
wise admits  of  exceptions,  not  so  as  entirely  to 
Sify  the  killing,  and  to  make  the  act  lawful, 
yet  so  as  to  excuse  from  the  pain  of  death. 
The  texts  already  noticed  are  express,  that  a 
man's  blood  may  be  shed,  and  yet  the  Mood 
<if  the  shedder  not  be  required  on  that  account. 
The  question  is,  Whether  this  misfortunate 
pannel's  case  comes  not  under  the  exceptions? 
And  that  we  have  already  discussed. 

The  position,  that  by  the  law  of  Bfoses, 
**  Death  of  asuddeoty  was  plainly  capital,  and 
that  the  slayer  had  the  benc^t  of  the  city  of  re- 
fuj^e,  only  where  the  slauehter  was  by  mere 
miffortone,"  is  assumed  without  sufficient  foun- 
dation. It  is  plain,  that  he  who  thrusts  without 
enmitv,  does  not  kill  tl|fef,nlaii  by  mere  casual- 
ty :  the  act  from  whiOb  death  follows,  is  a  vo- 
luntary act,  although  without  enmity  :  andal- 
thoogn  $be  killing  is  involuntary,  t^nd  so  can 
never  be  said  to  oe  merely  casual  iu  the  sense 
the  pursuen  woahi  take  the  trords  (  neither  are 


the  words  in  Exodns,  **  If  a  nun  Ue  iscH.  i 
wait,  but  God  deliver  him  into  his  hand,*'  in  tli 
least  contrary  to  what  hath  been  adwanoed 
for  it  is  most  properly  said,  that  where  tb«  a< 
is  without  the  design  of  the  killer,  witbout  ea 
mity,  and  without  hatred  ;  that  there*  tti  ao  la 
as  concerns  the  killing,  God  hath  delivered  ib 
nwn  into  the  hand  of  the  slayer.  Tbe  plau 
meaning  is,  that  where  a  man  is  killed,  im 
with  design,  but  that  the  thing  bappeoa  1^  ihi 
over*raliog  bsnd  of  Providence,  peraBtttuii 
things  of  that  kind,  in  his  sovereign  wiadons 
and  from  his  supreme  power;  that  there  the 
person  is  delivered  to  death  by  the  over-roliog 
band  of  God.  And  where  could  ever  Ihia  be 
more  properly  applied,  than  on  the  preaent  nDe^^ 
lancboly  oceasion,  when  the  providential  tam-« 
iog  about  of  tbe  unfortunate,  deoeased  lord,  oo^ 
casioned  hb  receiving  tbe  fatal  wound  ? 

It  is  likewise  a  position  assumed  without 
reason,  **  That  wherever  a  roan  was  killed  by 
a  mortal  weapon,  that  was  murder  by  tbe  Mik 
saio  law."    We  hope  we  have  already  demiNi'* 
strated  the  contrary.  If  enmity  and  forethonriit 
was  required,  (and  we  need  only  repeat  that 
one  text,  which  expresses  the  killing  a  man 
with  a  stone,  wherewith  he  may  die)  there  ibe 
text  declares  the  stone  to  be  a  mortal  weapon  | 
yet  for  all  that,  in  case  of  the  droonstaooea 
mentioned  in  tbe  other  verie,  thesUtyer  was  not 
to  die,  but  to  be  ddivered  from  the  avenger  of 
blood :   and  this  single  consideration 'must  be 
sufficient  to  refute  such  a  pooitkNi.     Is  it  not 
possible  for  a  man  to  use  a  mortal  weapon^ 
where  there  is  no  enmity,  nor  design  to  kill  the 
person  who  is  shun  P  u  it  be  possible,  as  it  cer- 
tainly is,  then  can  we  imagine  that  a  law,  so 
perfect  aa  the  divine  law  itself,  could  make  a 
man  guilty  of  murder,  because  of  tbe  use  of 
such  a  weapon,  where  he  really  intended  oo 
more  harm,  than  a  man  that  used  a  weapon  of 
another  IcindP    Besides,  that  in  truth  every 
weapon  is  a  mortal  weapon  with  which  a  niaifc 
may  be  killed :   and  therefore,  to  imagine  that 
tbe  divine  law  laid  such  a  difference  betwial 
an  instrnroent  of  iron,  and  one  of  another  kind» 
is  certainly  to  go  too  far.    The  law  of  God  has 
put  the  matter  upon  a  much  juster  footiog,  to 
wit,  the  intention  of  the  person,  which  mie 
can  distinguish  bis  notions. 

Tbe  pursuers  also  say,  «  That  though  the 
argument  is  good,  that  wherever  the  benefit  of 
the  city  of  refuge  was  not  competent,  there  tbe 
crime  was  capital ;  yet  it  does  not  follow,  thai 
where  the  power  of  the  laws  were  ssspeoded 
by  the  jut  amfli%  that  the  puniehment  it  not  to 
be  capital  in  a  country  where  the  jaisiy/ttskei 
no  place." 

But,  with  snbmissmn,  this  is  no  solid  wav  ef 
arguing :  the  c^uestion  hitherto  treated  is,  What 
was  the  law  of  Blooes,  with  regard  to  puoiifa- 
ratots  in  the  case  of  manslaughter  f  If  tbe  pu- 
nishment in  any  case  was  not  capital,  becsose 
of  the  privilege  of  tbe  asylum,  tbe  ooaclurion 
is  just,  that  the  all- wise  God  did  not  intend  sndi 
punishments  should  be  inflicled  te  rnieb  an  iMT- 
UAoey  and  the  Ibim  of  grantmg  the  pioMioh 
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Qt,  does  ribt  alterihe  ralMtaiiee 
ef  the  law. 

The  MLl  point  ondertektn  to  be  illastnited, 
u,  That  maMlevgtitev,  under  tach  circnm- 
ilMMW  at  aoeur  in  tbe  present  case,  wm  not, 
InrtiM  ofmianon  law,  pinittb«ble  by  death  :  and 
ttii  aiyoment  most  indeed  be  divided  into  se- 
fval  braacbea,  such  as,  imo.  That  enl|Md>1e 
toot  so  ponbbable,  and  that  bo- 
oooMMtted  upon  eocb  high  provooation, 
here  gifoa  by  BridgeCbn,  conld  amount 
tP  calpable  bemicide  only.  ido.  That,  by  that 
law^  the  dnetaicd  lord  not  barinff  been  Intended 
ta  be  kMled>  hot  the  inmtion,  whatever  it  was, 
ialniAed  agMost  aaother  t  the  killing  the  earl 
was  eaaoal,  or  at  worst  cilipftble,  not  punishdtle 
with  death. 

And  as  to  the  firrt  of  these  poiirts,  xir9  shall 
sot  traable  yoor  lordships  with  infinity  of  laws 
and  opifiiooe  of  lawyers  that  might  be  adduced 
upon  the  point,  hot  only  take  notiee  of  some  of 
the  meal  remarkable,  and  whieh  seem  most  ap> 
pmite  to  the  present  ease.     And  in  tbe  first 
place,  tbe  foandation  of  tbe  Roman  law  on  this 
point,  appears  to  bote  been  laid  down  as  early 
as  tbe  days  of  Nmna :  for  the  Roman  writers 
tdtt  aotieeof  a  law  of  bis  in  these  words ;  "  In 
Mnnic  legihoe  cantom  est,  ntsi  qnis  tmpmdens 
homiuem  occidisset,  pro  capite  occisi  et  natus 
ejos  in  coneione  offerret  arietem."     This  law 
it  taken  notice  of  by  Pithaeos,  in  his  annota- 
liaiie  upon  the  fore-cited,  ancient  treatite,  com- 
paring the  Mosaic  and  Roman  law,  with  reofard 
lothts  bead  of  manslan^bter,  as  agi^ing  pre- 
dseiy  with  the  law  of  Bloses ;  and  the  plain 
mfaninff  of  it  is,  tliat  where  a  man  killa  ano- 
ther, almongh  culpably,  yet  if  it  be  nne  dolo 
ftr  imptudentiamy  he  is  not  to  sufier  death,  but 
it  make  an  astythment  to  the  nearest  relations 
of  the  person  killed :    and  the  same  treatise 
lakes  iHitice of  a  rescript  of  Adrian's  to  tbe  same 
aorpoae,  directed  to  TaorinOs  Ignatius, appror- 
mg  oF  a  judgment  given  in  the  case  of  one  Ma- 
rios  Bvarietus,  whereby  the  proconsul  had  mi- 
tigated the  punishment  of  manslaughter  upon 
tnt  ground,  that, suppose  it  was  done  per  Uu- 
cMbm,  and  culpably,  yet  it  was  tine  doh.  The 
worda  c^  the  Vescnpt  are,  **  Pcenam  Marii  Era- 
T«ti  recte,  fgnate  Taurine  moderatos  es  ad  mo- 
dom  calpse ;   relert  eoim,  et  in  majoribns  de- 
Bctis  oonsttito  alio  quod  admittatur  an  casn ;  et 
tsne  m  o-nnihos  criminibos  distinctio  hiec  p<F- 
Btm  aiit  justitiam  prorocare  debet  aut  teropera- 
menttm  admittere.''    And  ScholCen,  in  his  an- 
BOlatioot,  esrptains  what  is  meant  by  casu  in 
diese  words,  **  Per  casum  blc  tntelligitur  fieri 
quod  ROD  fit  dolo,  quomodo  et  quod  impeto  fit, 
casu  dicttnr  fieri,"  K  1,  sect.  S,  ad  leg.  Cornel, 
de  Siecar.     **  Ubi  pro  causa,  editiones  yeteres 
ctglostam  recte  haberi  casu  oertissimum  est.'* 
Which,  by  the  bye,  shows  how  erroneons  die 
puisueia*  interpretation  of  the  words  cams  and 
*  casual '  it,  when  they  would  restrict  them  to 
what  is  done  by  mere  accident. 

The  general  rales  of  the  ciril  law  are  plain 
Sethis  point,  that  it  is  the  '*  aniroosi|ui  male- 
fititdisdpgait  ;'*  that  there  can  be  no  murder, 


<*sbe  animo  oeeldendi.'|     Butthew  gmenl 
topica  need  not  be  inststeil  on,  where  the  tests 
themselYet  are  to  eipreta,  tnoh  as  not  only 
these  already  mentioned,  bnteren  that  1.1,  sect 
S»  ad  leg.  Corn,  de  SKoear.  *^  Dituv  Adrianua 
rescripsit,  eom  qui  hommem  oceidit,  si  ooO'Otf- 
cidendi  animo  hoc  admitit,  absoln  posse."  And 
a  little  aftar,  «« Et  cat  re  oonstitoendum  hoc. 
ilam  si  gladinm  strixerit,  et  in  eo  percusteri^ 
indobitate  oooidendi  animo  id  enm  admisiase.'' 
But  then  he  adds  the  eiree^tion,  "  Sed  si  chiH 
pereustit,  aut  cocwmk  in  nxk :  qoamyit  ferr6 
percaaterit,  tameAon  occidendi  animo,  lemea* 
dam  Putnam  ejoa  qui  in  riza  casu  masris  qoam 
▼oinntate  homiddium  admltit."    It  it  troo  that 
the  pursuers,  and  indeed  seveial  of  the  doctors, 
endearonr  to  tUm  this  test  the  other  way,  by  a 
plainly   erroneous  interpretation,  and  wrong 
pointing  of  the  text.     They  pr«tend|  <*  That 
where  a  wound  is  given  by  a  swOrd,  there  the 
offimttf  is  undoubtedly  presumed ;"  and  to  fkr 
right  at  to  the  rule.    But  then  the  law  setfc 
down  the  exceptions ;  first,  if  the  stroke  ha 
*<  clari  ant  cuccumft,"  suppose  these  be  mortal 
weapons  wherewith  a  man  may  die,  yet  be<i> . 
cause  they  are  not  instruments  expressly  made 
for  death,  the  presumption  is,  that  **  abefat 
animus  occidendi,"  unless  ehrcumstances  make 
it  appear  otherwise.  *  Then  the  second  except 
tlon  is  **  in  rixa,  <|uamTi8  ferro  p^rcusserit,** 
ahhoogh  a  manStrdce  with  a  sword,  yet  if  it  be 
til  rii'a,  suddenly,  or  upon  a  provocation  giTen, 
*<'tamen  non  oociclendl  animo,  leniendam  pm^ 
nam,"  becaose  *Mn  rixa,  casu  magis  quana 
▼oinntate  bomictdiam  admtsit."    Those  doc- 
tors, indeed,  who  go  wron^  in  the  interpreta* 
tion  of  this  text,  pretend,  Uiat  the  meanmjf  ef 
^naf/mis  ferro  is  not,  although  he  strike  with  a 
sword,  but  would  make  the  meaning  to  be, 
'<  Although  he  struck  with  an  instrument  of 
iron,'*  and  so  make  the  word  /errtoit,  and  also 
those  words  in  rixa,  refer  to  Other  words  **  dare 
aut  cuccoma ;"  so  as  that  the  sense  should  be, 
if  a  man  strike,  <*  dave  aut  cuccuma  in  rixa,** 
although  these  be  instruments  of  iron,  he  is  not 
presumed  to  have  had  the  animut  oeeidendi, 
Bui,  with   submission,  as  both  the  learned 
Noodt  and  Scbulten  obserre  upon  that  law,  tbo 
interpretation  is  strained,  and  mdeed  illiterate  t 
for  tbe  word  ferrum  is  never  used  in  law  in  that 
sense,  but  alwavs  does  signify  a  sword,  and  so 
the  expression  is  the  same,  hot  ornatdy  repeat- 
ed in  other  words,  as  if  the  emperor  bad  said, 
'*  in  rixa  ouamvis  gladio  percnsserit :"   and  so 
the  sense  is,  that  the  antmu$  is  in  general  pre- 
sumed  from  tbe  using  a  sword,  that  it  it  not 
pretumed  where  tbe  instrument  b  not  an  in- 
strument made  for  death ;   but  if  the  killing 
happen  ta  rixa,  tbe  animut  is  not  presumed,  al- 
though the  stroke  be  given  with  a  sword. 

And  this  it  likewite  tbe  opinion  of  the  learn- 
ed Grotios,  in  his  annotationa  upon  the  text,  in 
Numbera above  dtefi,  verse  16,  which,  in  the 
Latin  translation,  is  rendered  **  Si  quis  ferro 
percnsserit ;"  on  which  Orotius  hath  this  note, . 
**  Mbs  Ebraiorum  multis  verbis  rem  drcumto- 
qui.    Seosus  est ;  mortis  esse  pcnnam  quali- 
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cmiqiM  tfllo  quit  bominem  oeoiderit  Ez  telo 
pnesomitur  malum  cootilium,  nisi  flonlrarinm 
appareat."  There  your  lordahips  see  ibat  au« 
thor's  opinion  is  as  »e  plead,  that  the  using  a 
mortal  weapon  presumes  the  design,  but  not 
'*  pmsumpttone  juris  et  de  jure ;"  for  be  addsy 
**  nisi  contrarium  appareat." 

The  rescript  of  the  emperor  Antonine  is  lilce* 
wise  as  express  on  this  head  as  can  be,  1.  1, 
Cod.  de  Siocar.  **  Prater  vester  rectius  fecerit, 
si  se  prsBsidi  prorincis  obtulerit.  Qui  si  proba- 
▼erit,  non  occidendi  animo  lu^mihem  a  se  per* 
cnssum  e9se,  remind  bomreldii  pcanft,  secun- 
dum disciplinam  militarem  sententiam  profe- 
rit ;  crimen  enim  contrabitur,  si  et  voluntas 
nooendi  intercedat,  csterum  ea  quae  ex  impro- 
vise casu  potius  quam  fraude  acciduntj  fato 
plerumque  non  noxsB  imputantur.'^  Here  the 
«mperor  plainly  sets  down  these  two  things, 
first.  That  **  pcena  bomicidii  eft  remittenda,  si 
'  animuro  occidendi  non  habuerit."  2do,  That 
.where  the  thing  is  done  ex,  improtuOi  there  is 
no  autmtM ;  that  it  is  to  be  looked  upon  as  done 
€atu^  by  fatality,  rather  than  crime :  but  never- 
theless that  in  such  a  case  there  may  be  an  ar- 
bitrary punishment. 

'^The  doctors  of  the  Roman  law  seem  to  be 
unanimous  on  this  general  point  Carpzovius, 
one  of  the  severest  criininalists,  is  most  express 
fipon  it ;  **  Cessat  porro  poena  ordinaria  bomi- 
cidii, si  culpa  vet  casu  fuuset  commissum  ho- 
micidium ;''  and  goes  on,  **  quod  adeo  verum 
est,  ut  in  bomicimo  lata  culpa,  dole  non  nqui- 
paretur."  Clarns  is  likewise  a«  express  upon 
this  general  head  ;  and  such  shoals  of  others 
•re  by  them  quoted  and  referred  to,  that  it  were 
vain  to  repeat  their  name^  or  trouble  your  lord- 
fihipa  with  quoting  their  words.  We  don't 
know  that  any  lawyer  of  reputation  differs  upon 
the  general  point. 

But  then  indeed  the  question  comes,  What 
is  culpable  homicide?  And  whether  the  pre- 
sent case  foils  under  that  description  P  Which 
is  next  to  be  illustrated.  And  here  we  humbly 
insist,  thai  where  the  homicide  is  committed 
upon  a  sudden  quarrel,  and  provocation  given, 
especially  by  real  iiyorv,  and  that  quarrel  be- 
gun not  bv  the  killer;  that  this  is  no  more  than 
4;ulpable  homicide:  and  for  this,  in  the  first 
place,  we  oppone  the  law  abryady  cited,  **  in 
rixa  quamvis  ferro  perousserit."  And  to  the 
same  parp<Me  is  the  first  law,  §  5.  ff.  ad  seuat. 
eonsolt.  Turpilianum,  the  1.  3.  Cod.  de  abolit 
and  the  §  9,  1.  16,  de  mnnis ;  the  words  of 
which  we  shall  not  trouble  your  lordships  with 
repeating,  because  they  are  the  common  texts 
founded  upon  \y  doctors  on  this  head.  We 
have  likewise  lor  us  the  authority  of  all  the 
ancient,  moral  philosophers ;  such  as  Aristotle, 
Plato,  Plutarch,  and  nuny  others,  likewise  com- 
monly taken  notice  or  by  the  lawyers  on  this 
snijeot.  It  is  true,  some  of  the  severest  cri- 
minalists, such  as  Mattbeus  and  Carpxovius, 
don't  admit  the  rule  in  general,  but  still  they 
admit  as  much  as  is  necessary  in  the  present 
question:  they  don't  allow,  that. where  the 
luller  is  wcior  rix^^  that  he  is  at  all  to  be  ex- 


cused, although  the  killing  happen  in  eah 
iracundue ;  but  then  most  of  them  do  admit 
if  the  killer  be  not  the  aac(or  rixa,  but'be  t 

KrM>n  provoked,  to  whom  a  just  provooati 
a  been  ^ven,  especially  by  a  real  iiyur 
and  so  particularly  Uarpzovios,  one  of  the  « 
verest,  after  he  has  argued  at  length  agaii 
the  geneml  point,  ooncTudes  in  his  Qusestio 
§§  14  and  16.  *'  Nihil  quoque  adversator  i 
gula  adducta,  quod  scilicet  delietum  ira  coi 
missum,  mitins  puniri  soleat ;  quia  hssc  ng^ 
de  ira  ex  justa  causa  proveniente  aocipienda  c 
duplex  etenim  ira  est,  alia  ex  jnsta  causa  pi 
venit,  qnsB  n  non  in  toCum,  tamen  ex  parte  e 
cusat,  ut  delinquens  mitius  pnniatur ;  alia  yc 
non  provenit  ex  jnsta  causa,  qusc  in  nihilo  a 
cusat."  Then  he  adds,  '*  Hsbc  distiactio  can 
.mmiter  reoepta  est  ab  intsrpretibus,"  and  cit 
severals.  And  then  concludes,  <*  Si  ergo  jus 
causa  calorem  iracundis  pr«!cedat,  veluti 
quia  ab  alio  fuerit  provocatus,  aut  alio  omm 
offensus,  tunc  is  qui  irft  et  intense  dolore  pc 
motus,  provocantem  sou  offendentem  intera< 
absque  dubio  a  posaa  ordinaria  Itberabitur;  seci 
vero  si  ouis,  absque  jnsta  et  probabili  can 
iratus,  auqnem  oecidat,  dej  quo  casu  noe  h 
loquimur,  qui  pcense  homicidii  ordinaris  neat 
quam  est  eximendus."  And  then  takes  notio 
that  the  practice  in  the  court  of  Lipswick 
agreeable  to  this. 

There  is  an  adjudged  case  very  appoali 
published  in  a  book,  called  Alphonsi  ViUagi 
Neapolitani  Consultationes  Dedsivie,  Ter 
learnedly  resoUed.  It  is  the  Decisio  39.  W 
shall  state  the  case  in  the  words  of  the  aotho 
'<  Quidam  nobilis  Ragusinus  fuisset  verberatu 
extra  (sed  prope)  ecoTesiam  sancts  crusis  oasl 
tri  GravossB,  a  quodam  alio  nobili  Ragusioo,  i 
eodem  paeto  evaginavit  pugnionem  contra  dk 
turn  verberantem,  ac  in  fugam  jam  conversui 
et  ipsum  insequens,  unico  vulnere  sibi  inflici 
in  dicta  CMBclesia  (quam  ille  in^ressus  fuerai 
dictam  eoclesiam  ^ediens  sese  m  fugam  dedi 
et  cum  dictos  verberator,  ex  dicto  uoico  inflict 
vulnere  intra  dictam  eccleaiam  mortuns  esset 
The  case  came  to  be  tried,  at  least  the  qua 
tions  upon  it  to  be  resolved,  by  the  said  Alpbon 
sus;  where  several  questions  occurred,,  bu 
those  which  are  most  applicable  to  the  presen 
case  are  two :  First,  **•  An  bojusmodi  bomici 
dium  in  ecclesia  perpetratum,  fuerat  dioenduii 
voluntarium  necne,  eo  qowl  dictus  nobilis  in 
secutus  fiiiseet  ilium  cessantem  a  verberibuajn 
ferendis,  ac  sic  unico  vulnere  inflicto  ioterfecii 
set?"  The  second  questran  is,  *'  An  dictu 
nobilis  pnedicto  mode  ac  de  caosa  violans  die 
tam  immunitatem  ecclesiasttcam,  veniat  in  for 
seculari,  et  ecclesiastico  pGsna  ordinaria  plee 
tendus,  vel  solum  mitiori  pmna?"  The  resolo 
tion  upon  the  fint  question  is.  That  though,  s 
first  view,  the  homicide  might  seem  voluntary 
<*  Eo  quod  dictus  nobilis,  nomine  ipsum  coffl- 
pdlente,  fugientem  bominem  vulneraverit,  ni 
bilommns  nullo  pacto  fore  judicandnm  bomid 
dium  voluntarium,  ant  pro  tali  dictum  nbhilen 
puniendom."  Tbereasons  for tbu  resolutioo  an 
set  down  with  great  learning  and  judgment,  b« 
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«re  to  loDgf,  that  it  itioipoMible  to  repoitthein : 
fint,  They  are  taken  from  the  definition  of  to* 
katvy  bomidde.  tdo,  From  tbe  tazts  of  tha 
Renao  Jaw,  and  the  opinion  of  doctors.  Stio, 
Ffom  that  particalary  that  the  nobleman  had 
been  immediatelv  ttrock  before;  on  which  the 
vorda  are  ramanable,  "  Ex  hoe  ergo  articolo, 
apertwune  elicitor  homicidiuni  hnjosmodi 
name  casoale,  ec  non  Talantarium^  nam  nulli 
Bori  inteijaceate,evaginatopiignione»  ipse  no- 
bilis  bacciilo  percossua  inaecutnt  fuit  dictum 
pereonorem  jam  fugientem,  et  hoc  pro  honoris 
proprii  redemptiffney  ut  sic  se  tueretur  sb  in- 
jsna  ooraorali  recepta  ex  Ferberibns  :**  after 
which  foUows  a  long  reasoning,  all  in  the  pan- 
aePs  faroDiv.  And  this  esse  we  take  the  more 
notioe  of,  because  the  pursuers  pretended  to 
aske  a  distinotion  betwixt  the  esse  of  a  wound 
given  the  jerj  moment  a  real  injury  is  done, 
and  the  like  gi?en  after  the  iigorer  has  desisted 
Ihwa  beatiog,  and  retired  to  some  diatanoe ;  but 
there  is  no  difference,  except  tbe  interral  be  so 
long,  as  it  ctM  be  supposed  the  thought  of  the 
posott  injored  was  cool.  The  other  question  is 
likewise  reool?ed  in  &voar  of  the  accused,  that 
in  soeh  a  case,  not  the  ordinary  punishment, 
cither  ecdesiastical  or  dvil,  ought  to  take  place, 
but  only  the  pana  imtior,  and  confirmed  by 
very  strong  reasons,  which  we  cannot  recite, 
but  refer  to. 

AsBOi^^at  other  authors  that  might  be  cited 
ftr  sDpporting  this  opinion,  is  the  Mrned  Yoet, 
in  the  Tery  seetion  cited  by  the  pursuers,  ad. 
lit  ad  leg.  com.  de  Sic.  n.  9,  where,  after  he 
has  said  what  is  cited  for  them,  that  one  killing 
another  who  baa  firoToked  him  only  by  a  rerbal 
or  slight  injury,  *'  vix  est  ut  ab  orainari^pcenft 
absalvendassit;'*  he  adds,  that  if  the  proYOca- 
lion  was  by  an  atrociouareal  injury,  that  would 
be  oufiicieDt  to  mitigate  the  ordinary  punish - 
BDCBt ;  and  to  confirm  that,  dtes  Matbans, 
fierli^^us,  &c.  And  the  reason  given  by  these 
sothoca  for  making  this  allowance,  in  case  of 
jast  proTocatioo,  is  expressed  in  these  words  by 
Gotbofred,  ad.  1. 17,  d.  t  <<  Quod  ei  sit  ignos- 
cendfliB,  qui  provoeatus  se  ulcisci  voluit,  quique 
justMU  dolorem  prosequitur.^' 

And  indeed  we  apprehend  this  opinion  is 
laoBded  in  the  first  prindple  of  nature ;  for 
saarceany  human  constancy  can  snfier  such  high 
vcalinjarjr,  without  the  passions  being  inflamed : 
sad  although  kiiliuf^  b  no  doubt  an  excess  in  the 
reioftioa  ofa  real  injury,  yet  still  it  is  but  an  ex- 
eesB,  aod  the  injury  shews  tbe  thing  done 
witlioot  design ;  and  therefore,  because  of  in* 
Merable,  human  weakness,  the  punishment 
idb  to  be  mitigalad.  And  the  application  to 
tbe  preaent  case,  as  we  apprehend,  is  obrious ; 
BridgeSoo  had  given  the  highest  invocation, 
asieoly  by  a  track  of  verbal  injuries  and  en- 
dear oara  to  pick  a  quarrel,  knt  bad  committed 
the  mo&t  provokiog  and  teal  injury,  to  throw  a 
ftBtleaaan  over  b^d  and  ears  in  a  dirty  ptti)dl6, 
■  the  middle  of  Atoiwn^  and  sight  of  so  many 
aabiehcis  ;  ao  iofury  could  be  more  provoking. 
Yaa  iadeed  tbere  was  more  in  it  than  an-  in- 
tfoa  lliat  WIS  able  ta  throw  the  pan- 


nal  into  the  paddle  in  that  manner,  was  like- 
wise able  to  have  sufibcated  biro  there ;  tha 
pannel  had  no  reason  to  expect  otherwise,  and 
therefore  no  wonder  if  he  betook  liimaelf  to  hia 
sword.  And  the  other  drciimstance  noticed, 
that  Bridffeton,  immediately  upon  tbe  doing  the  - 
thing,  endeavoured  to  draw  and  make  himself 
master  of  my  lord  Strathmore^s  sword,  gave  the 

Knnel  ground  to  expect  the  worst ;  and  so  it  may 
doubted,  if  he  was  obliged  to  wait  till  Bridge* 
ton  should  have  an  opportunity  to  give  him  the 
blow,  even  with  a  mortal  weapon.  And  when 
this  is  considered,  the  ftu;t  goes  farther  than  a 
retortion  of  the  highest  injury:  the  pannd 
was  in  some  measure  put  upon  his  ddence ; 
and  granting  that  his  pushing  at  Bridgeton 
was  an  excess,  yet  still  that  excess  falls  only  to 
be  punished  pand  extraordinarlA, 

All  lawyers  distineuish  excesses  of  that  sort 
into  three  kinds,  that  of  time,  place,  and 
weapon  that  is  used ;  and.  excess  in  point  of 
time  is  punished  even  with  death,  where  tlia 
interval  is  great;  because  that  interval  pre- 
sumes fraud  and  deliberation :  but  here  was 
no  excess  of  time ;  the  thing  was  done  ex  iit- 
ctmiinentiy  when  the  injury  was  fresh  and  re* 
cent.  There  is  likewise  exeess  in  point  of 
place,  when  the  iojorer  is  allowed  to  retire  (o  a 
considerable  distance  from  the  place  where  the 
iqjur^  is  given;  and  this  in  some  measure 
cdncident  with  the  other,  because  it  implies  an- 
intesval  of  time :  yet  if  it  be  not  great,  the 
lawyers  hold  it  to  be  only  punishable  arbitra- 
rily. And  then  the  thml  is  the"  excess  in  the 
use  of  the  weapon,  where  there  is  no  interval 
of  time  or  nlace ;  and  that  is  always  agreed  to 
be  punishable  only  arbitrarily,  where  tbe  pro- 
vocation is  high. 

From  what  is  said  it  seems  phiin,  that  jf 
Bridgeton  had  reodved  the  thrust,  the  homi- 
cide sroold  have  been  culpable  only ;  and  so 
it  remains  to  be  considered,  if  the  case  comes 
out  worse  for  the  pannel,  because  it  was  my 
lord  Strathmore  that  received  the  wound,  and 
not  Bridseton.  And  we  apprehend  it  does  not, 
but  on  toe  contrar^r,  that  this  gives  a  great 
strength  to  tlie  detence:  And  that  because, 
Imo,  The  push  being  designed  at  Bridgeton, 
shows  that  there  was  no  malice  at  my  lord 
Strathmore,  ndther  premeditated,  nor  presumed 
from  tbe  giving  of  the  wound :  for  admitting- 
it  to  be  true,  that  in  an  ordinary  case,  the 
giving  a  wound  with  a  mortal  weapon  presumes 
the  dole  or  malevolous  intention ;  yet  that  can 
never  be  where  the  push  is  pointed  at  another 
than  him  who  by  fatality  reodves  it.  And  so 
the  case  comes  out  thus,  that  the  pannel  in 
making  one  push,  could  not  design  it  at  two  per* 
sons  ;  and  so  if  he  designed  it  at  Bridgeton,  it 
is  impossible  to  say  he  had  a  design  against 
my  lord  Strathmore.  It*is  plain  in  the  nature 
of  the  thin^,  that  the  design,  though  presumed 
from  tbe  giving  the  wound,  vet  in  jioint  of  time 
it  precedes  tbe  actual  receiving  of  the  wound, 
alinough  that  preceding  or  precedence  be  but 
momentary ;  and  therefore  if,  in  the  very  act 
of  pushing,  the  design  appears  to  have  been 
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•gaiwt  Bridgelon,  it  exclude*  ell  pretence  of 
any  ommttf  Bfpaiist  enetberwbo  received  the 
wonod  by  Auiityy  in  tbe  rery  momeot  that 
the  design  was  pointed  against  the  other. 
.  And  here  your  lordships  will  liiLewise  ob- 
serve, that  there  can  be  no  ammui  oecidemU 
preeomed  at  all  ag^nst  any  nsan,  not  even 
•ipainst  Bridgeton  bimeelf ;  because  the  draw* 
ing  a  sword,  and  poshing' at  a  man  with  it,  doee 
not  of  itself  presume  a  design  to  kill  the  man 
pttshed*  at,  except  the  wmmd,  and  death  ac- 
tualty  follow:  for  it  is  from  the  event  of  the 
If  ound,  sni)  death  following  alone,  that  the  in- 
tention is  presumed.  Therefore  since  death 
4id  not  happen  to  Bridgetoki,  the  law  cannot 
wesnme  an  intention  to  kiU  him ;  since  tbe 
jfoondstion  of  the  presomotion  is  removed »  or 
did  not  happen,     if  the  blow  had  missed  him, 


or  had  not  killed,  but  wounded  biro;  tbe  in- 
tention would  not  be  presumed ;  and  therefore 
it  cannot  here  be  presumed,  as  the  case  hap- 
pened; for  there  is  no  such  presumption  in 
law,  as  that  killing  one  presumes  a  design  to 
kill  another;  except  where  it  appears  that  tbe 
slaver  killed  one  man  by  mistake,  tMuf^  him 
to  be  another :  as  tor  instance,  killing  Caius  in 
the  dark,  when  the  ki^cr  really  beUered  him 
to  be  Titius ;  there  indeed  tbe  killing  of  Caius 
nresumes  the  intention  of  IdHingTitios,  although 
M  was  not  actually  alain :  and  therefore  in  that 
case  the  killer  is  indeed  guilty  of  murder.  But 
it  is  quite  another  case,  wnere  one  mas  is 
killed,  not  by  mistake  for  another,  but  by  fata- 
lity, when  the  push  was  intended  at  another, 
whom  the  killer  knew,  which  is  the  case  in 
baud.  And  therefore  we  do  humbly  insist, 
that  it  cannot  be  said  there  was  an  intention  to 
kill  Bridgeton,  since  his  death  did  not  follow. 
Meither  can  it  be  said  there  was  ao  intentioD  to 
kill  the  earJofStethmore;  because,  though 
bis  d^ath  did  roost  unluckily  happen,  yet  the 
initmmf  upon  which  the  intention  must  be 
founded,  did  not  happen,  the  push  being  made 
at  Bridgeton ;  for  those  two  must  alwajrs 
concur,  the  push  mede  at  the  man  who  dies, 
and  the  actual  death :  and  where  it  happens 
Otherwise,'  the  death  is  a  mere  fotality ;  not 
intirely  ionoceot,  because  the  killer  was  so  for 
foulty  in  invading  the  other ;  but  then  it  is  no 
Oiore  than  an  inrasion ;  it  is  not  murder  from 
malice  presumed.  No  presumption  of  law  can 
get  the  better  of  contrary  eyidence  :  tbe  pre* 
sumption  of  law  may  be,  that  where  a  man  is 
killed,  he  was  intended  to  be  killed :  but  if  from 
the  circumstances  the  direct  contrary  eppear, 
that  there  was  no  intention  against  bim  ;  this 
Is  evidence  which  excludes  the  presumption  ; 
and  so  there  can  be  no  murder  in  the  case. 

It  is  indeed  a  case  stated  by  the  lawyers, 
what  should  be  tbe  consequence,  if  a  persou  in- 
tending to  kill  one  man,  kill  another  ?  And  we 
acknowledge  they  are  greatly  divided  among 
themselves  upon  tbe  question ;  a  great  many  of 
^e  ablest  of  them  are  in  all  cases  clear,  that 
one  roan  is  killed,  and  another  was  de- 
,  it  cannot  be  murder,  because  of  the 
if  an  intention  against  bim.    BartoluSy 


!  Farinacaus,  Gomesius,  Menochiofl,  and  niun* 
bers  of  others  ouoted  by  them,  are  plain  ia 
that  opinion,  and  give  an  account  of  several 
judgments  of  the  courts  of  Mantua  ami  Naples, 
and  others  to  that  purpose;  and  Farinaciua 
says,  that  it  is  the  common  opinion,  "  £t  ab  hao 
sententia  in  judicando  non  esse  recedendoro." 
And  however  other  lawyers  may  seem  to  differ, 
yet,  in  the  first  place,  the  divine  law,  for  any 
thing  that  can  oe  found  in  it,  is  on  this  side  ; 
beouise  it  plainly  speaks  only  of  beating  him, 
and  rising  op  against  biro  who  happens  acta* 
ally  to  be  killed,  and  mentions  no  snob  case  ss 
deserving  death,  as  tbb  is  of  rising  up  against 
one  man,  and  by  fatality  killing  another.  Sdo, 
That  this  was  the  opinion  of  the  Jewish  doctors, 
is  plain  from  the  quotation  already  brought 
from  Seldeo,  where  this  very  thing  of  killing 
one  roan  in  place  of  another  is  made  part  of  the 
third  case  stated  of  involuntary  homicide,  and 
determined  not  to  be  capital.  But  3tio,  Those 
lawyers,  who  at  first  view  seem  to  tUfier,  do 
really  not  differ,  when  the  cases  are  distiu- 
gnisoed :  for  what  they,  plainly  mean,  is  only 
where  a  man  by  mistake  kills  Titius,  believing 
him  to  be  Mevius.  This  we  admit  is  capital, 
for  reasons  before  given  ;  biU  not  tbe  other  of 
killing  one  by  fatality,  and  not  for  another,  but 
directing  the  blow  at  the  other. 

But  then  your  lordtihi|ts  will  observe,  that 
all  lawyers  agree  in  this,  that  wherever  a  man 
is  to  suffer  for  killing  ooe,  when  be  intended  to 
kill  another ;  that  can  only  be  where  the  fore* 
thoosfbtand  dolose  intention  to  kill  the  other  is 
certain,  but'not  where  the  invasion  is  ex  impetu  : 
And  therefore,  supposing  one  invade  another, 
with  an  intention  to  hurt,  or  percuicrt^  as  the 
lawyetv  call  it,  but  without  a  certain  evidence 
that  his  thorough  intention  was  to  kill ;  there, 
supposing  the  nlow  intended  for  one  do  kill 
another,  the  killer  cannot  suffer  death :  ami 
which  by-the»bve  shows  jrour  lordships,  that 
there  is  no  sncn  presumption  in  law,  as,  that 
because  the  push  killed  the  earl  of  Strathmora, 
therefore  the  pannel  intended  to  kill  Bndgeton  ; 
for  if  that  were  law,  then  the  question  couUI 
never  occur,  but  would  be  inept,  whether  a 
man  intending  to  kill  one,  and  kilUng  another 
with  that  blow,  is  guilty  of  murder,  or  is  pre- 
sumed to  have  intended  to  kill  that  other  at 
whom  the  stroke  was  intended?  We  shall 
trouble  your  lordships  only  with  two  authorities 
on  this  point,  which  are  very  direct  to  the  case: 
the  first  is  that  of  Berlichius,  which  we  tha 
rather  notice,  because  he  seems  to  be  against 
us  on  the  general  point ;  after  discussing  which, 
he  hath  these  words,  speaking  of  his  own  opi^ 
nion,  **  Fallit,  si  quis  aliqoem  non  oocidere,  std 
l^rcutere  tantum,  vdens,  alium  preter  inteo* 
tionem  percutiat  ut  moriatur."  From  this  your 
brdships  see.  that  it  is  no  consequence,  that 
because  the  thrust  killed  my  lord  Strathmore, 
therefore  it  should  be  presumed  tbe  pannel  in* 
t^ded  to  kill  Bridge^m :  if  that  were  true, 
that  lawyer's  position,  firom  whom  nobody  dif* 
fers,  must  be  direct  nonsense.  And  therefore 
since  there  if  no  other  ayideaoe  of  a  farther  in- 
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tHlioii  agaioflt  BridgeCDD  thaa  percutere,  ex- 
Ofl  it  arise  from  the  death  of  my  lord  Strath* 
Mie,  9iod  thai  bis  death  caDoot  presume  it ; 
wearedireeUy  umlertfae  poaitioo  the  lairyer 
hp-dowB,  that  tboogh  my  lord  was  uohappily 
Juled,  yet  tlie  pannel  ought  not  toeuffer  death, 
vbare  it  does  not  nppear  that  he  intended  to  do 
■are  thaa  to  posh  at  Bridgelon  at  random, 
ptrntUre^  without  a  certain  design  to  kill. 

Bot  this  is  yet  more  plainly  lud  down  by  an- 
ilfaer  rery  distinct  lawyer,  Masurios  LAbto,  in 
his  treatise  called,  Homictda  excuaatos,  cap. 
S5,  where  treating  of  this  ?ery  qnestiont  ho 
lilt  notices,  that  if  the  killer  was  oecupatus  in 
re  liaia^  sucli  as  defending  against  any  aggres* 
MfV  which  in  some  measure  is  the  case  here, 
thai  then  be  ie  not  liaUe,  altliough  he  chance 
Is  kill  a  third>  party  :  but  then  he  goes  fuKher, 
**  AHte^mi  ot  ampli  us  dicta  ezteadamns,  reus 
qpaalumvis  in  re  illioita,  occupatoa,  tali  tamen 
iacaraoMislitutos  fuit,  utsi  Caium  interfecisset, 
iOBUsieiilpa  reusfutnrus  fuisset,  ejnsqueluco 
eaai  infefici  fato  Semproniuslelhalem  acceperit 
ictam,  BMgifrest,  ut  reus  hoc  ipso  caosam  suam 
MB  gravaase  censcri  debeat :  cum  enim  Cait 
iajsroi Clone  mortem  meritus  non  fuisset,  certe 
ifwdeBtia  atque  in  facto  error  raagis  eum  4 
SeaiproaiicaedeexCDsare debet:  atque Caiopo- 
tias,  si  is  Yd  ris«  aaetor  fuerit,  ?el  iraonndiam 
aherios  jnstao)  provocaverit,  id  quod  indesecu- 
tarn  iaapatandum  reor."  Here  your  lordshipa 
ise  he  IS  siatiiig  the  case  of  a  rtnr,  where  one 
bad  giren  profocation  as  Bridgeton  did;  he 
indeed  sopfioses,  that  in  such  a  case  killing  the 
|«oroker  ooght  not  to  infer  death ;  mucb  Jess, 
says  he,  the  accidental  killing  of  tf  third  party  : 
sad  your  lordships  will  observe  he  asserts  fur* 
thsr,  that  tbe  provoker,  or  auctor  rixOi  is  ra- 
'm  to  be  jttdged  guilty  of  the  slaughter. 

Ami  a  Itttle  after,  he  comes  yet  closer  to  the 
**  dood  si  tameu  Caium  advenn- 
nellet,  sed  illi  tantum  oocere, 
ium  autem  imprudenter  se  ictoi  obji* 
eientem,  eo  ipso  iatfrerit,  tunc  certe  impru- 
dsmia  SenproBii  delictum  rei  aggravare  noo 
dsbet:  aa  enim  is  moderatorem  rizie  se  non  oh* 
Ittliasety  mrpusque  snuro  subito  et  ez  propinquo 
Baaob|eciflset,  Caios  a  ceedente  forte  remottor. 
Baa  Biai  Tulnns  aliamve  noxam  inde  reportasset, 
■ade  SeasfTooio  mors  oblata  est :  exousandua 
cigo  a  taato  merito  percussor  tunc,  cum  occi- 
dttidiaMaaus  hie  non  adfuisse  apparef 

Thia  is  so  apposile'to  the  present  qoestioD, 
that  one  woukl  tbbl^it  were  a  resolution  on  the 
ease:  Ibr  by  that  your  lordships  see,  that  not* 
withalaBcting  eae's  being  killed,  the  author  says 
il4aca  «ot  from  thence  appear,  that  there  was 
an  irteatieo  to  kill  tbe  other :  the  other,  who,, 
labeto^  at  a  greater  distance,  might  not  have 
baa»  killed,  might  only  have  been  hurt  and 
waanded,  althoogh  the  person  that  came  un- 
happily in  the  way  happened  to  be  killed.  This 
it  jnst  what  we  have  pled,  that  it  does  not  ap- 

Cohere  was  an  intention  to  kill  Bridgeton, 
Dseheniigiit  not  have  been  killed,  but  he 
SMgbt  only  have  been  hnrt  or  wounded  ;    and 
therefort  tbe  paaafl  ought  not  to  suffer  death, 
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bec^ose  of  tbe  fatality  of  killing  the  deceased 
lord,  **  qui  subito  corpus  suum  ex  propinquo 
<^jecit."  And  upon  all  those  grounds,  we 
humbly  insist,  that  if  Bridgeton  had  been  killed » 
there  would  have  been  no  place  for  a  capital  pu-* 
nishment :  but  then  separately,  whatever  be  in 
that,  that  since  it  does  not  appear  (nor  cannot, 
since  death  did  not  follow)  that  there  was  a  cer- 
tain iutentiou  to  lull  him,  tbe  casual  killing  of 
the  earl  ofStrathmore  cannot  be  punishable  with 
death. 

What  has  been  said,  fully  removes  any  ar- 
gument that  may  be  drawn  from  sir  George 
Mackenzie's  opinion,/*  That  he  who  by  mis- 
take kills  on;?  lor  another,  should  die:''  For 
your  lordships  see,  that  he  speaks  only  of  that, 
case,  when  one  man  is  certainly  intended  to  be 
killed^  but  another  is  killed  b>  mistake,  being., 
supposed  to  be  him :  that  is  not  tbe  case  now 
before  your  lordships. 

And  in  this  question,  concerning  thepianers 
intention  and  desigu,  the  circumstance  of  hi^ 
being  overtaken  with  drink,  is  a  circumstance 
that  assists  in  the  argument.  We  do  not  say, 
thatbeiugdruDkaffords  9 defence  for  killing;  ne« 
vertheless  it  is  a  circumstaace  whereby  to  show, 
there  was  no  malice  or  dole,  especially  against 
the  earl  of  StitUhmore;  since  every  liody  may 
conceive,  how  easy  it  is  for  a  pian  that  is  drunk, 
pushing  at  one,  even  to  stagger  upon  another, 
or  not  to  have  the  judgment  «nd  presence  of 
mind  to  draw  back,  when  that  other  suddenly 
throws  himself  in  the  way  of  the  thrust. 

What  is  laid  down  by  tlie  pursuers,  in  op- 
position to  all  this,  in  their  information,  is  w 
fully  obviated,  that  it  is  quite  needle^  to  repeat 
their  argument ;  only  whereas  they  say,  <*  That 
if  killing,  notwithstanding  of  provocation,  had 
not  been  capital,  it  could  not  have  been  a  doubt 
in  the  common  law,  whether  a  husband  ought 
to  sufier  death,  who  killed  his  wife  takeii  in  thtf 
act  of  adultery  ?'*  But  we  apprehend,  tM  the 
direct  contrary  consequence  follows,  that  if  high 
provocation  had  not  aflbrded  a  defence,  |beo 
indeed  there  qonld  not  have  been  a  doubt  the 
husband  must  have  died,  because  high  prove* 
cation  was  aH  that  he  had  to  pleAd  :  but  t^ 
doubt  was,  whether  a  provocation  of  that  kinA^ 
where  there  was  no  real  coiporal  injury  to  toh 
husband  himself,  was  sufficient  P  And  the  lam 
determines  that  it  was ;  and  consequently  esta^k 
byahesthernks,  that  high  and  grievous  profo- 
catioos  ought  to  alleviate  the  punishment 

The  brocard,  that  <*  versans  in  re  iUicita  te- 
netur  de  omni  eventn/'  affords  no  aigument 
against  the  pannel  in  this  case ;  nor  indeed 
bath  it  been  much  insisted  on  by  tbe  Dursocrs. 
Imo,  It  is  not  true  in  many  cases,  lint,  3do, 
It  holds  in  no  case,  except  with  legard  to  con« 
sequences  or  events,  tha^  happen  with  regard 
to  that  subject  or  object,  against  whom  or 
which  the  unlawful  act  is  directed :  as  for  in- 
stance, if  one  sets  fire  to  a  house,  he  is  guilty  of 
murder,  if  a  person  happen  to  be  burnt  in  that 
bouse;  or  if  he  undermine  a  house,  he  is  liable 
for  all  the  goods  that  may  be  destroyed  by  its 
fall ;    but  he  is  not  liable  for  any  extnnsto 
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damtfife  that  may  happen  to  another  subject 
easuaTly  and  by  accident:  and  therefore^  8Up« 
pose  it  irere  proved,  that  one  untawfully  invad- 
ing^ another,  without  a  design  to  kill,  might  in 
some  eases  be  liable,  if  death  followed ;  yet  that 
can  only 'be  with  rei^ard  to  the  person  he  in- 
vades, but  never  with  regard  ^to  what  acciden- 
tally happens  to  another  person.  And  so  Caru  - 
zonus  explains  the  matter,  qo.  1.  §.  ult.  in 
these  words :  *<  Supra  dicta  enim  (quod  nerope 
danti  operam  rei  illicitc  impotari  debeat, 
quicqoid  fuerit  pneter  ejus  intentionem  ex  eo 
acttt  secutum)  prooedunt  tantum,  quantum  ad 
subjectum,  circa  qnod  versaturipsa  malitiail- 
licite  operantis,  et  quantum  ad  ea  quflB  illi  ob- 
jecto  per  seet  immediate  junguntur,  antneces- 
sario  sequuntur ;  nou  autem  quoad  ilia  qus  per 
accidens  orinntur,  a  re  ilia  mala  cui  opera  dator." 
Besides,  it  Is  certain,  that  the  brocard  is  no 
rule  at  all  in  the  matter  of  manslaughter,  other- 
wise there  never  could  be  such  a  thing  as  cul- 
pable homicide ;  which  it  is  plain  there  is. 

The  next  thing  to  be  consioered  is,  what  was 
and  is  the  law  of  Scotland  concerning  this  mat- 
ter ?.  and  first,  as  to  our  ancient  law,  the  pur- 
suers seem  to  be  the  first  that  ever  disputed, 
Ihat  according  to  it  there  was  a  distinction  be- 
twixt slaughter  and  murder.  Sir  George 
Hackenzie  is  express  upon  it  By  our  law, 
says.he,  slaughter  and  murder  did  of  old  differ, 
as  <*  homicidium  simplex  et  premeditatum"  in 
the  civil  law  ;  and  murder  only  committed,  as 
we  call  it,  upon  forethought  felony,  was,  only 
properly  called  murder,  and  punished  as  such  ; 
for  which  he  quotes  the  express  statute,  pari. 
3,  cap.  51.  K.  James  1,  appointing  that  mnrder 
be  ospitalty  punished,  but  chaud  melU^  or 
•iaughter'committed  upon  suddenty,  shall  lonly 
be  punishable  according  to  the  old  laws,  and  se* 
▼oral  oiber  acts  of  pariiament,  to  which  we 
beg  leave  to  refer  [See  the  abstract  of  them  at 
the  end  ;}  which  expressly  make  the  distinc- 
tion betwixt  forethought  felony,  and  slaughter 
of  snddenty :  and  though  none  of  all  these  laws 
particularly  express  the  punishment  of  man- 
'  slaughter,  astheycoold  not  well  do,  because 
that  waa  arbitrary  according  to  circumstances ; 
vet,  as  sir  George  observes,  the  opposition  and 
distinction  is  established  betwixt  slaughter  by 
forethought,  and  chaud  melU^  and  the  punish- 
ment of  the  one  to  be  less  than  that  of  the  other: 
and  therefore,  we  apprehend,  we  may  leave 
this  point  as  clear  and  undoubted. 

The  pursuer  has  endeavoured,  to  no  manner 
of  purpose,  to  set  i|p  others  of  our  ancient  laws, 
in  opposition  to  those  observed  by  sir  George 
Mackenzie,  such  as  the  third  statate  of  king 
^bert  1,  which,  with  submission,  is  nothing  to 
the  purpose :  for,  first.  It  does  not  concern  ca- 
pital crimes  only,  but  any  crime  tonching  limb, 
•s  well  as  '  lite.  2do,  Though  the  word 
slaughter  is  mentioned,  without  adding  *  by 
forethought  felony,*  yet  the  same  thing  is  add- 
ed in  other  words,  when  it  says,  touching  life 
or  limb,  to  which  akme  the  act  relates,  that  is, 
forethoui;ht  felony ;  because  slaughter,  by 
chiwd  iMlUt  touched  neither  life  or  lioib.    The 


Trial  of  James  Carnegie, 


[110 


title  of  the  act  is,  <*  Men  condemned  to  dettk 
should  not  be  redeemed."  But  what  is  that 
to  the  purpose,  in  a  question,  who  should  be 
condemned  to  death,  and  who  not? 

The4Srd  chap,  of  the  actof  kin^  Robert  3^ 
is  as  little  to  the  purpose ;  for  as  |t  speaks  of 
bairships,  burnings,  reif,  and  slaughter,  it  is 
very  plain  it  means  only  wilful,  premeditate 
slaughter,  otherwise  it  would  follow,  that  not . 
only  wilful  fire-raising,  but  burning  of  a  house 
bj^  neglect,  or  lata  cti/no,  would  infer  the  pain 
of  death,  which  nobooyeyer  dreamed.  And 
the  next*  paragraph  makes  it  further  clear,  ap- 
pointing slienf&  to  take  diligent  inquisition* 
"  gif  any  be  common  destroyers  of  tne  co«o* 
try,  or  hath  destroyed  the  king's  lieges  with 
heirship,  slaughter,"  &c.  Can  a  man  he  a 
common  destroyer  by  slaughter,  except  where 
the  slaughter  is  supposed  to  be  by  forethoii^ht 
felony  ?  It  is  certain  he  cannot ;  and  therefore 
the  pursuer's  procurators  fall  into  a  great  mis- 
take in  law,  when  they  say,  that  |^f  he  be 
ken'd  with  the  assize,  *'  Si  attentus  fuerit  per 
assisam  tanquam  talis  malefactor,  condemnabi- 
torad  mortem,"  must  relate  to  manslaughter^ 
because  the  sheriff  oooM  not  judge  of  murder. 
It  is  directly  otherwise :  if  be  be  attainted  by 
the  assize  as  snch  a  malefactor,  that  is,  as  a 
common  oppressor  by  slaosfhter,  &c.  he  is  to 
be  condemned  to  death.  This  is  an  exception 
from  the  rule,  that  murder  was  to  be  tried  by 
tbe  justice-ayr:  this  law  appointed  it  to  m 
tried  in  that  way,  in  case  the  person  accosetl 
could  find  his  barras  or  boi^gb  to  compear  at 
next  justice-ay  r ;  but  if  be  could  not,  the  she- 
riff was  immediately  empowered  to  try :  and 
by-the-bye,  this  does  not  concern  partictdar 
fact,  hot  concerns  that  general  accusation  of  be- 
ing  a  common  oppiTSsor,  like  to  the  ease  of  a 
somer,  or  one  habite  and  repute  an  Egyptian. 
Nor  can  the  lawyers  for  the  pannel  find  eny 
word  in  the  statutes  of  Alexander  8,  which  tha 
pursuers  refer  to,  that  does  in  the  least  pre- 
suppose that  mauslaughter  was  capital  ia 
them :  the  direct  contrary  appears,  that  maa- 
slayers  were  to  be  tried,  whether  gnil^  o£ 
murder  or  not ;  and  if  found  not  guilty,  that 
they  were  to  hare  the  benefit  of  the  gyrtb. 
And  acconlingly  Skeen,  in  his  annotations^ 
refers  directly  to  the  acts  of  partiament* 
which  sir  George  Mackenzie  takes  notice  of^ 
establishing  the  distinctkm,  and  U>  some  of  tfa# 
English  acts  to  the  same  purpose. 

As  to  the  passage  cited  from  Skeen,  in  hie 
Treatise  of  Crimes,  tit.  Slaughter,  there  is  cer- 
tainly a  direct  blunder  in  the  printing ;  and  in- 
stead of  these  words,  **  or  casually  by  chaud 
melle,"  probably  it  ought  to  have  been,  **{not 
casually,  or  by  chaud  melle ;"  for  other* 
wise  he  directly  contradicts  himself,  and  citoe 
acts  of  pariiament  which  prove  the  very  ooa* 
trary  of  what  the  pursuers  would  make  bins 
assert:  yea,  the  very  next  paragraph  esta- 
blisheth  the  distinction  in  these  woros,  '<  sua 
that  the  gyrth  or  sanctuary  is  nae  refuge  te 
him  ifba  commits  slaughter  be  forethought 
felony ;"  srgo^  it  was  a  rmige  to  him  that  ooni«> 
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■Htod  slaD|[bter,  not  by  forethought  felony, 
uA  tt^ed  him  even  from  the  arbitrary  ponitb* 
sent  of  manslaughter.  And  Skeen  himself, 
JB  bis  explieatioD  of  the  words  chaud  melUf 
nys  H  is  in  Latin  rira^  **  an  hot,  sudden  tuilzie, 
flr  debate,"  which  isopponed,  as  contrary  to 
ibretbongfat  felony ;  and  cites  the  act  James  1. 
But  bow  is  it  contrary  in  our  law,  if  the  effect 
•ad  punishment  be  the  'same  ?  And  upon  the 
words  *  forethought  felony,'  he  in  like  man- 
ner makes  the  just  distinction,  and  supports  it 
by  the  authority  of  Cicero,  in  his  treatise  De 
Officns,  where  he  is  writing,  as  a  moralist, 
aod  not  as  an  orator. 

The  pursuers'  answer  to  the  8th  act,  6  pari. 
h  1,  is  quite  trifling;  tor  nothing  can  be 
slaioer  than  the  opposition  there  stated  betwixt 
nirethought  felony  and  other  slaughter:  and 

•  wken  the  act  statutes,  **  that  if  it  be  fore- 
tbsngbt  felony,  the  slayer  shall  die ;"  the  con- 
tequence  is  obvions,  according  to  the  plainest 
rales  of  logic,  that  if  it  he  not  forethought  felo- 
ny, be  shall  not  die,  otherwise  the  act  is  ab- 
m.  And  as  to  sir  George  Mackenzie's  ob- 
aerration  upon  these  words,  it  is  certainly  not 
■0  accurately,  placed  as  an  obserration  upon 
ibtt  act,  because  it  plainly  relates  to  the  act  of 
Cliaiies  S,  and  therefore  falls  to  be  considered, 
vhen  we  come  to  argue  the  import  of  that  act. 
The  pursuers'  observation,  ny  way  of  an- 
iver  to  the  5ist  act,  pari.  3,  James  1,  is  en- 
lireiy  nouffht ;  for  if  it  extend  the  difference 
between  Siretbonght  and  chaud  melle  to  all 
traoapeiHens  as  well  as  manslaughter ;  then 
for  certain  it  establishes  the  distinction  in  the 
cue  of  manslaoghter ;  and  so  sir  George  Mac- 
kenzie likewise  says,  in  his  obienrations  on 
tUi  act,  as  well  as  in  bis  Criminals.  And  as  to 
bii  further  observation,  that  chaud  melle  is  by 
nr  present  law  punishable  by  death ;  that 
itill  refers  to  the  act  of  parliament  Charles  2, 
nd  must  be  examined  witlTit. 

Hie  pursnerahave  further  pled,  *<  that  the 
benefit  of  the  sanctuary  might  be  competent 
where  crimes  were  capital ;"  which  he  founds 
vpon  the  statutn  of  Alexander  S.  But  this  is 
Bot  worth  dbpotin^ ;  for  if  the  flying  to  the 
■actuary,  joined  with  repentance,  and  so  forth, 
icadered  the  crime  not  capita],  it  is  all  the 
nme  thing ;  that  is;  in  eflect,  to  render  the  crime 
Mt  capital  only  by  another  form,  but  still  the 
nibitance  reoiaios,  that  according  to  the  law 
tbe  pain  of  death  was  to  be  inflicted.  At  the 
wne  time  that  statute  conceniing  reifs, 
whereby  repentance  absolves  from  the  punisb* 
■flit,  is  somewhat  peculiar,  and  does  not  at 
4  contradict  the  other  laws,  which  make  or 
nppoM  chaud  meUe  not  to  be  capital ;  and  the 
Mt  part  of  the  statute,  appointing,  "  That  if 
JBUdayers  fly  to  the  kirk,  the  law  shall  be 
tt^and  observed  to  them,"  establishes  the 
pnt,  that  if  they  were  not  found  murderers 
y  forethought,  they  were  to  be  returned  to 
wnnetuary,  and  freed  from  punishment 

'  f;J^P^''*>«n>>^J>*' 'That  afler  the  Refbrma* 
vB,  when  the  Jtcf  aryli  was  in  effect  abolished, 
tbia  the  diatinctioB  betwixt  furetbooght  fefany 


and  chattd  melle  ceased ;  and  that  it  wai  never 
objected,  that  malice  or  premeditate  design  was 
requisite  to  make  the  cri me  capital. "  A nd  for 
this  they  take  notice  of  two  cases,  Currie 
against  Fraser,  July  1641,  and  Bruoe  against 
Marshal,  April  1644.  Bnt  in  the  first  place^ 
the  prdcnratars  for  the  pannel  with  reason  say, 
that  if  that  happened,  it  was  an  error  in  judg- 
ment ;  for  since  the  distinction  was  established 
by  the  old  laws,  and  that  there  was  no*  law  at 
that  time  altering  or  repealiug  those  old  laws, 
the  abolition  of  popery,  and  of  the  flying  to  the 
kirk  in  consequence,  was  no  reason  forjudging 
contrary  to  the  civil  laws  that  were  still  standing; 
and  if  an  escape  of  that  kind  happened,  it  must 
be  attributed  to  the  over-great  zeal,  and,  if  we 
may  be  allowed  to  say  it,  a  sort  of  enthusiastic 
keenness  of  those  times:  And  we  do  appre- 
hend, that  the  act  1649,  and  the  act  of  Charles 
S,  were  intended  to  correct  the  errors  that  by 
too  great  zeal  had  then  crept  in. 

At  the  same  time,  as  to  the  two  cases  cited, 
they  are  nothing  to  the  purpose;  for  as  to  the 
first,  which  is  Fraser's,  there  was  not  one  cir- 
cumstance pled  or  proved  which  could  make 
the  slaughter  chavd melle:  But,  on  the  con- 
trary, it  appeared  direct  premeditate  murder^ 
no  real  provocation,  but  a  quarrel  about  a  staff; 
a   murder  committed  in  revenge,  upon  the 
slayer's  hearing  the  person  killed  had  murdered 
his  brother,  which  plainly  implied  a  preme- 
ditate design.    What  argument  this  can^afford, 
is  submitted.    This  indeed  may  be  remarked, 
that  the  case  gives  some  notion  of  the  spirit  of 
the  times;  the  presbytery  took  evidence  whe- 
ther the  murder  was  accidental  or  wilful,  they 
found  it  to  be  wilful,  and  no  ways  accidental ; 
their  having  done  so,  was  taken  as  evidence  ia 
court,  and  even  the  wife  of  the  deceased  was 
sworn  as  a  witness :  things,  it  is  hoped,  not  to 
be  drawn  into  example ;  only  so  far  it  shews^ 
that  evea  then  it  was  a  consideration  by  the 
presbytery  themselves,  whether  it  was  a  wilful 
murder  or  not  P  Which  seems  to  point  at. an 
establishment  of  the  distinction.    But,  in  short, 
there  is  not  one  circumstance  in  the  whole  case 
that  could  exclude  the  premeditation  or  fore- 
thought, but  all  quite  on  the  contrary. 

Tbe  other  case  of  Marshall,  in  the  year  1644, 
is  as  little  to  the  purpose ;  he  was  libelled  for  wil- 
ful murder,  and  n/confessed  it,  without  pleading 
any  defence,  because  indeed  be  had  none.  He 
in  his  confession  adjected  some  circumstances 
which  might  have  given  souie  colour,  but  in- 
deed rery  litUefor  a  defence:  But  he  oflered 
noproof  even  of  tlmse  circumstances;  and  his 
own  declaration  could  be  no  evidence  of  them. 
They  were  not  intrinsic,  but  extrinsic  qualities 
of  the  declaration.  He^  bad  given  repeated 
stabs  with  a  knife.  Where  could  be  tbe  ques- 
tion that  that  wte  murder  ?  And  these  being  all 
tbe  instances  the  porsuers  bring  before  the  act 
of  Charles  13,  it  is  plain  they  prove  nothing  by 
them. 

As  to  the  act,  Charies  3,  [See  the  act  at  the 
end]  it  is  dumbly  insisted  for  tbe  pannel,  that 
it  introduces  no  new  law  against  any  perroa. 
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tccostd  of  alangbter,  bot  asoertains  nomewhai 
an  their  fa?oor,  ^iz.  **  That  casual  homicide, 
homicide  in  lawfal  defence,  and  homicide  oom- 
mitied  upon  tbie?es,  &c.  Bbali  not  be  punished 
by  death.  And  then  further  statutes,  That 
e?en  in  case  of  homicide  casual,  it  shall  be  Id- 
some  to  the  criminal  judgfe^  with  advice  of  the 
counsel,  to  fine  him  in  his  means,  ^c.  or  to 
imprison  him."  This  law  seems  introduced 
to  correct  some  abuses  that  had  been ;  whereby 
liomicides  falling  under  some  of  those  descrip- 
tiuns,  either  hadl>een  punished  with  death,  or 
at  least  that  it  had  been  made  a  doubt  of,  if 
they  mig;ht  not  be  so  punished.  W  hat  those  cases 
were,  does  indeed  not  appear  from  the  records, 
so  far  as  the  pannel's  procurators  Jcnow ;  hot  it 
seems  such  cases,  at  least  such  doubts,  were. 
But  then  the  act  does  not  determine  what  was 
meant  by  casual  homicide,  an<l  does  by  no 
means  say,  that  nothins  was  to  be  reckoned 
casual  homicide,  e]Bcept  that  which  was  merely 
accidental;  but,  on  the  contrary,  it  leaves 
casual  homicide  to  be  explained,  according  to 
the  construction  of  former  laws,  whether  oar 
nwn  laws,  or  the  laws  of  other  nations. 

Sdo.  It  is  plain  from  the  act,  that,  by  casual 
homicide,  something  is  understood  quite  dif- 
ierettt,  at  least  beyond  slaughter  merely  acd- 
dental ;  ibr  the  act  is  concerning  the  several 
d^rees  of  casual  homicide :  And  so  even  ho- 
m:ctde  in  defence,  and  homicide  committed 
upon  thieves,  &cc.  are  brought  under  that  ge* 
neral  description  of  casual  homicide ;  and  these 
last  kinds  are  given  as  exemplifications  of  the 

general  description ;  which  shews,  that  casual 
omicide  was  intended  to  be  opposed  only  to 
slaughter  dolote  committed  eitlier  by  preme- 
ditate forethought,  or  malice  presumea  to  be 
taken  up  from  me  circnmstaiftes  immediately 
preceding  the  act;  and  therefore,  howeTcr 
critisaJ  exceptions  may  be  taken  to  the  rule, 
yet  materially  there  is  no  strong  objection  lies 
to  it,  because  when  *  casual'  is  taken  in  the  ex- 
tensive signification,  as  opposite  to  fraudulent 
and  dolose  slaughter,  all  the  species  mentioned 
in  the  act  do  properly  enongh  fall  under  it, 
and  are  degrees  of  casual  homicide.  And  in- 
deed it  is  worth  observing,  and  makes  in  this 
case  for  the  paonel,  that  the  rubric  cannot  be 
said  to  have  been  indigested  or  adjected  bv 
mere  inadvertency,  since  the  same  rubric  is 
made  use  of  in  the  act  1649,  and  again  repeated 
in  the  act  1661 ,  so  many  years  after. 

And  this  rubric  afibrds  another  plain  argu- 
ment, that  the  legislative  did  at  least  consider 
that  there  might  be  degrees  of  casual  homi- 
cide, and  consequently  they  could  not  under- 
stand by  that,  only  merely  accidental  slaughter, 
strictly  so  calleif :  Since  there  can  be  no  de- 
grees of  that ;  it  is  but  onip,  and  does  not  admit 
of  degrees.  And  therefore  this  is  sufficient  to 
shew,  that  more  was  meant  than  the  pursuers 
incline  to  admit ;  and  if  more  was  meant,  that 
can  allow  of  no  other  construction,  than  to  bring 
under  these  words  what  the  lawyers  call 
*'  culpable  homicide,"  so  as  that  your  lordships 
tQd  the  jury  may  jadga  ftpn  oiFoaBulattoeB, 
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whether  the  slaughter  is  to  be  neckoaed  •• 
casual,  or  really  malicious,  Irom  malice  pse- 
pense. 

The  ktft  part  of  that  act  of  parliament  4uc-> 
ther  enforces  that  matter,  which  gives  a  pnwsr 
not  only  to  fine  for  the  use  of  the  nearest  f«l%* 
tions,  but  even  to  imprison  for  casual  hooMoide* 
Now,  how  is  it  possible  to  believe,  in  eonsisiewyjr 
with  any  justice,  that  a  man  might  be  imprisaawii 
for  a  fact  intirely  innocent,  and  no  wavs  Alber 
culjuible  or  criminal  ?  Yet  such  homicim  mevel|r 
accidental  is :  And  therefore  this  shews  to  de* 
monstration  that  the  leffislator  understood,  Ifaat 
under  the  description  of  casual  homicide,  such 
a  fact  might  come  as  carried  a  culpa  along  with 
it,  and  was  not  abeolutely  accidental  or  ia^- 
noceot. 

And  this  being  the  plain  meaning  oflhe  Imt, 
it  must  remain  only  to  conskler,  whether  eoU  4 
pable  homicide,  or  more  particularly  the  preseat 
case,  does  n^  in  a  true  and  legal  sense,  §M 
under  the  words  *'  casual  homicide."  And  m 
hope  we  can  he  under  no  difficulty  to  make  that 
good,  from  what  has  been  already  sakl;  Smt^ 
Uiat  even  by  the  Jewish  doctors  and  intei|N«- 
ters  of  the  Mosaic  law,  homicide  without  batra4 
and  foresight,  hath  been  caUed,  <<  casual  iftO* 
micide;"  the  passage  above  cited  from  ^a 
colbaion  of  the  Moaaic  and  Roman  law  ex-r 
pressly  shews  it.  tdo,  all  that  has  been  nid 
from  the  texts  of  the  civil  law,  and  lawyciiw 
prove  it;  since  they  directly  call  slai^litar* 
'*  ex  subito  impetu,  ex  ealore  iracundim»  m 
rixa,"  where  there  was  just  nrovopatMilt 
casual;  **  casn  magis  quam  votuntate  £A{ 
casui  magis  ouam  noxs  imputandum."  AanI^ 
all  the  rest  or  their  expressions  plainly  deno- 
nominating  all  alaughtets  casual  in  the  k^ge 
sense,  except  that  which  is  done  doUm  «MHi 
oceidendi.  Stio,  The  expressions  in  oar  owa 
old  laws  psove  the  same  thing;  those  kind  of 
slaughters  are  called  ckaud  meUe  or  ^hsme^^ 
medley,  which  is  casual :  And  so  Skeen  speaks, 
in  the  very  place  the  punuers  have  eilod* 
manslaughter  committed  voluntarily,  by  feia^ 
thought  felony,  or  not  (whieh  ever  of  iha 
degrees  he  received)  casually  by  ekmd  meiU. 
There  vour  lordships  see  Aaud  meUe  i»«K- 
pressly  brought  under  the  descripiioo  of  casual  { 
and  so  that  being  the  caee,  we  are  voder  t^Na 
letter  of  the  act  Charles  9,  we  are  inohida4 
under  the  first  branch  of  casual  homicide. 

And  as  we  apprabend  thisMds  in  genaral* 
so  it  holds  more  particularly  in  the  |ianaol*# 
case,  wbera,  whatever  was  designed  against 
Bric^on,  yet,  as  to  my  lord  Strathmere^  the 
kiUtng  was  casus},  and  therefore  ialls  diiaatlgf 
under  the  words  of  the  statute. 

It  aflbrds  00  solkl  sf gamoat  agwrnt  na,  thift 
the  act  of  parliament  baars  these  wosds,  *•  Far 
removing  of  all  question  aod  doubt  that  aMjr 
arise  hereafler  in  criminal  puraaits  for  slaua^* 
ter."  For,  Imo,  Thoie  worcl^i  mast  stitf  ha 
understood  with  regard  to  the  partioulans  enad^ 
ed  upon,  that  it  is  fhr  removing  ail  daabts  aa  to 
those  particulam ;  fi>rit  caa  aefsr  be  prdandod. 
that  this  or  any  act  of  parlisiaail  miay 
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iD  iiniUi»  evea  npon  ooAreseeD  cases,  many 
«f  vhadi  minfht  faappcn  that  couM  aot  ftU  an- 
dvtfce  words  of  that  law:  for  iostaiice»  iio- 
jMMfeooauaitfeed  in  sofipfeBiiiip^  a  mob,  striotly 
^peilailgf,  faUs  unfler  <Deiie  of  the  N!ordsft  or 
jMnicUe  ooDmitled  in  prtventiiiif  the  oaeaps 
ifapiiMBr  aetoallj  imprisoned,  and^adna- 
itani^hiseaeape :  and  numy  other  oasas  nay 
W%miL    Bot  ddo,  AooQvdin^  toihe  inter* 
iNMion  we  insiat  npon,  the  aoft  of  parUMaent 
iMi  ieaM»f  eeiU^nestions,  so  fiur  asitttman  c^ 
cmM  Awesaa,  if  the  words  *  casual  boaaiGide' 
le  taksn  in  the  sense  we  gi?e  them ;  and,  on 
Iheesotmrv,  it  does  not  remofo  all  questions, 
ifcDlpaUeliomicidea,  andibiafery  case  he  not 
imlaaed ;  for  then  the  law  has  itttqhid  nslhinsr 
VpsB  tbem,  either  one  way  or  other,  but  bnm 
mlystatnted  upon  murder  merely  accidental, 
fhsBiiade  in  defence;  and  the  others  therein 
neitimied.   Besides,  that  it  may  be  pled  with- 
out any  stretch,  that  a  oulpahle  haoMcide  is  a 
yitfips  of  homicide  in  defence ;  thoDfjfb  not 
fMMly  ip  de&noe  of  life,  it  is  in  defence 
ifibil  a  farther  it^or!^  thwatened,  and  eic> 
pteied  ftem  the  prior  iqiary  aWeailY  gireo : 
nd  m  these  ooooidentttiaBs,  me  iMnWy  apfMre- 
Wad,  the  aot  of  fMrhament  malbes  ootbiog 
^oat  the  imoMl,  tet  father  iavoMs  Isna, 
moethe^inestioB  is  aoent  a  homicide  purely 
CHml  as  4o  the  ^peraon  that  wm  killed :  and 
wfaieh  eaoaidenation  entirely  diilingrQiahes  his 
CMC  Imm  every  ether  case  that  bath  been  tried 
;  of  fArhament.    ^nd  it  may  not 


k  iaynper  to  -ootioe,  that  air  Geeige  JMac- 
bmaissay^  "  The  wowi  **  cnouaK'  in^he  ru- 
bis  of  tfam  act,  is  token  m  the  lax  signifiea- 
te«"  iind  why  not  then  take  it  in  the  same 
bar  signifiestioo  in  the  etatntory  part  ? 

It  is  sow  proner  to  take  notice  of  air  Geonge 
Mashcmac's  oboefTations  upon  the  61st  act, 
iamm  l.  And  in  the  first  plsoe,  if  sir  Oeoive 
Wsopposed  to  go  as  far  in  his  opinion  as  the 
pufsners  plead,  we  mostbegleaye  to  oppone 
Ihe  law,  and  aobmit  the  interpretation  of  it  to 
ysor  lordships'  judgment,  as  not  sufficiently 
*'^P^><Mir  his  opinion.  8do,  sir  Geoi^  says 
ntbing  against  the  shMghter^s  being  oasoaJ  in 
thtpraaeateaae,  where  the  blow  was  intended 
4  one,  and  amrther  struek  by  latality.  5tio, 
Bib  vorda  do  not  go  ao  Aur  as  the  pursuers 
«»Bld  stretch  ibem ;  for,  in  his  obserralion  on 
the  said  i>lst  act,  he  only  says  in  general, 
"  That  ckaud  wteiU  or  homickiium  in  rieu  am" 
mmm,lB  eafital  by  «ur  prasant  law :"  and  so 
i|ii  iamany  eases;  for  iostsace,  where  the 
Usr  is  the  nro?efcer,  where  be  reiterates 
4nhas  in  mtek  a  ms«Mr,  as  to  shew  a  foi«<- 
4Mugfaft  and  formed  deaiga,  akhongh  not  pre- 
iHmied  for  a  long  iolwial  of  tima  before : 
hit  sir  Clemqge  dees  by  me  aseaas  say,  that 
rtsad  me/fo  mr  kcmkulimm  mi  rise  eMuaiemm, 
iiia  every  case  capital;  the-oaotiMry  is  most 
Mttn,  as  wiB  appear  frsm  jour  loadships* 
jiig— nto  aftcffwaids  to  be  nohoed. 

Bii  shear  ratien  upoa  the  (NNh  aot  is  no  ways 

he  aaya*  indeed,  ^'  nflt  maider, 

wamt 


is  punishable  with  death:"  by  which  be  must 
mean  premeditated  maUce,  and  that  is  true ; 
for  no  doubt  maboe,  where  it^can  be  presumed 
from  the  act  itself,  and  whene  the  contrary  does 
not  appear  from  eircumatances,  is  punishable 
by  death,  without  further  fovetbought ;  bat 
then  he  enl(|oiiK  an  ezoeption,  which  ieavea 
the  matter  where  it  was,  **  except,"  says  ha, 
'^  it  be  casual ;"  that  is,  aooording  to  the  words 
of  the  law :  and  so  the  eaestion  remains,  what  is 
oaaoal  in  the  sesae  of  tiiat  law  f 

The  punuers  use  an  ai^umea^  which  seams 
to  be  of  no  foree^ ''  That  tf  manskughter  was 
not  oapital,  then  the  crown  could  not  pardeai 
any  capital  slanghter ;  becaoae  by  our  law  the 
crown  could  not  pardon  murder."  We  might 
easily  admit  the  whole,  without  hurting  our 
ai^ument ;  for  if  it  be  true  that  the  crown 
could  not  pardon  murder,  then  it  is  likewise 
true  that  he  4:ould  not  pardon  any  slaughter 
thet  was  oafiital;  because  no  slaughter  was 
capital  but  murder:  neverthelew  the  position, 
that  the  crown  could  not  pardon  murder,  is  not 
supported  by  pmctice,  and,  we  doubt,  not  by 
our  law ;  because  in  several  eases,  evea  of 
murder,  the  eery  thing  stotuted  is,  <«Tkat  the 
person  of  the  aiminar  shall  be  in  the  king'a 
will  ;*'  consequeatly  the  king  can  pardon,  wm 
well  as  order  is  be  put  to  death. 

The  pursuers,  in  their  Information,  next  go 
on  to  mention  a  great  many  cases  that  hare 
been  judged  by  the  Court  since  the  act  1651'; 
and  the  nrst  mentioned  is  that  e^'  Wm.  Doug« 
las,  which  appeara  in  the  Records,  and  is  no* 
tioed  by  sir  George  Maokensie,  and  is  indeed 
asticed  bv  him  as  afouodatioo  for  some  tilings, 
wherein  be  seesas  to  go  too  for*  But  this  caae 
will  never  deaerre  any  regard ;  it  has  always 
been  Isohed  upon  as  a  hmrd  one,  and  we  ar^ 
afraid  a  reproach  on  the  justice  of  the  imtiea. 
But  at  the  aame  time  the  fault  did  not  lye  on 
the  Court;  it  was  truly  the  jury ;  for  the  trial 
went  in  geoeral  upon  the  art  aind  part ;  and 
there  appears  ao  fwrtioular  pkiadiny  to  this 
purpose  on  record  in  that  case :  so  that  what 
sir  George  says  of  it  must  be  foom  mere  me- 
mory  of  things  not-thought  fit  to  be  recorded. 

The  next  caae  meaticmed  is  that  of  Nicoi- 
son,  in  the  year:1678,  which  can  nefrer  make 
for  the  pursuers,  becsuse  there  your  fordshqM 
sustained  both  the  libel  aad  the  defonoe,  though 
indeed  the  defence  was  not  proved :  and  there» 
fore,  tf  the  pursaers  ssy,  that  the  ilefeoee  waa 
upon  ckaudmelief  er  eulpable  homicide;  the 
case  is  with  us,  because  your  lordahipe  sua* 
taincd  the  defonoe.  And  altbo«gh  in  reaUtj 
the  crime  was  proved  to  be  wilful  murder,  aaii 
the  defence  not  proved  ;  yet  so  for  it  is  oq  tha 
paonBl*s  side,  that  the  advocate  iasisted  Nieol- 
son  was  venetu  in  re  iUieiAay  by  carryiiig  a 
gun,  which  he  acknowledged  need  to  ^o  off  on 
haif-beud;  yet  your  lordships  sustained  the 
dcfonee,  ''  That  the  gun  went  off  in  a  etruff- 
gle.**  And  if  an  argument  from  a  lawyens 
pleading  he  goml  for  eny  thmg,  sir  George 
Maokensie  fded  for  thepanael,  in  that  case, 
^#f  tha  very  a^me  ptiaeipfoa  we  now  Insist 
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«n,  <*  That  there  was  no  prejudice  agBinst  the 
peraoa  killed,  and  that  the  gun  went  off  in  a 
straggle."  But,  indeed,  thecase  is  naught  in  the 
argument,  and  it  seems  very  strange  why  it  is 
cited :  it  is  true  the  man  was  said  to  be  drunk, 
and  there  was  not  a  previous  quarrel ;  but  then 
there  was  no  proTOcation,  no  justa  cauia  ira- 
eundUt^  and  no  iracundia  at  all ;  but  the  gun 
was  twice  deliberately  snapped,  and  the  third 
time  the  man  was  killed. 

The  third  case  mentioned,  is  Murray  contra 
Gray,  yet  less  to  the  purpose  than  any  other : 
<br  there,  the  giving  the  wound  was  libelled  so 
iar  premeditate,  that  the  slayer  followed  the 
person  out  of  the  house  where  he  was,  and 
idlied  him  without  any  provocation :  and  not  one 
single  fact  was  pled  m  defence,  but  a  strange 
demand  made,  that  the  lords  should  make  an 
inquisition,  in  order  to  diseover  who  was  the 
fiist  aggressor;  but  it  was  not  once  pled  that 
the  defoltact  was  the  aggressor  or  provoker. 
IVhat  can  be  the  meaning  of  citing  such  cases? 

The  next  case  cited  is  that  of  Ainl,  in  the  year 
169S ;  which  indeed  is  something  more  to  the 
imrpose,  but  yet  does  not  answer  the  pursuers' 
intention :  for  the  lords  did  not  there  find,  that 
every  homicide  was  capital,  except  what  was 
merdy  accidental ;  they  indeed  snstained  the 
libel,  and  repelled  the  defences,  which  were 
mainly  founded  upon  provocation  by  ill  words 
from  a  woman,  and  her  throwing  a  chamber- 
pot at  the  oannel's  face,  who  was  a  soldier: 
which  the  lords  did  not  find  sufficient  to  excul- 
pate from  the  libel,  which  bore  reiterate  strokes 
to  have  beeniriven  the  woman  in  her  own  door 
(which,  by  the  bjre,  was  hamesocken)  she 
thrown  over  the  stairs,  and  pursued  by  the  then 
pannel.  That  case  was  very  smgular :  first, 
an  attack  upon  a  woman  by  a  soldier,  who 
ought  to  have  contemned  insults  from  the  fe- 
male sex,  at  least,  not  returned  them  with  any 
blows :  no  injury  of  that  kind  from  a  woman 
can  justify  blows  given,  much  less  reiterated 
blows,  and  deliberately  trampling  to  death, 
throwing  her  over  her  stair,  and  still  continuing 
to  pursue  her :  there,  the  presumed  difierence 
of  strength,  and  difference  of  the  sex,  made 
such  an  attack  a  barharoas  murder ;  just  as  an 
invasion  bv  a  much  stronger  man  against  a 
weaker,  or  by  a  man  against  a  woman,  dthough 
not  with  a  mortal  weapon,  would  make  a  blow 
with  a  mortal  weapqn,  given  by  such  a  woman 
or  weaker  person,  come  within  the  description 
of  self-defence :  which  is  a  case  that  hiwyers 
state,  although  the  same  thing  would  not  be 
good,  if  they  were  of  equal  strength,  or  that 
ue  invasion  was  by  the  woman,  or  person  of 
weaker  strength. 

Another  case  mentioned,  is  that  of  Carmi- 
diael  in  the  year  1694.  But  sure  your  h>rd- 
ships  must  m  weary  of  so  many  cases,  so  little 
to  the  purpose :  for  neither  there,  is  there  one 
circumstance  pled  upon  to  exclude  fbrelhonght, 
or  to  show  that  the  thmg  was  casual  in  any 
sense ;  but  some  trifling  olgections  against  the 
form  of  the  libel :  only,  indeed, *)3runkennass, 
by  itselfy  was  foonM  09,  whicb  your  loidshipa 


did  not  sustain.    And  who  can  doubt  it  must, 
be  80? 

The  seventh  case  mentioned  b  v  the  pursuers, 
is  that  of  George  Cuming,  in  tne  year  1605. 
And  upon  looking  into  the  case,  it  must  bo 
owned,  that  it  seems  a  very  narrow,  hard  case  ? 
but  then  the  whole  burden  of  the  pursuers* 
pleading  turns  upon  this.  That  supposing  tber« 
was  a  rufOf  and  that  the  thing  happened  upoa 
a  sudden  quarrel ;  yet  Cuming  himself  was  the 
first  provoker,  and  the  auctor  rixaf  and  there* 
fore  could  not  plead  the  benefit  even  of  self* 
defence ;  whicn  indeed  brings  the  case  within 
what  all  lawyers  agree  on.  And  had  it  not 
been  for  that  circumstance,  it  is  impossible  tbo 
decision  could  have  gone  as  it  went :  for  in  cf* 
feet,  the  king's  advocate  admitted  the  defence, 
barring  that  circumstance;  but  insisted  upon 
that  as  what  governed  the  case.  Yet  still  the 
decision  is  narrow. 

The  pursuers  also  mention  the  case  of  Bur* 
net  of  Carlops,  anno  1711.  But  it  is  plainljr 
agamst  tbem ;  and  it  being  to  be  noticed  for 
the  pannel,  shall  not  be  dwelt  upon  here. 

The  next  case  is  that  of  Hamilton  of  Green, 
anno  17 16 ;  which  does  not  all  meet :  for  there 
a  plain  murder  was  libelled,  that  the  pannel 
first  made  sSveral  pushes  with  his  sword  and 
scabbard  upon  it ;  and  not  content  with  that, 
drew  the  sword,  and  gave  the  defunct  the  ihor- 
tal  wound.  And  no  provocation  was  pled  upon, 
on  the  part  of  the  pannel,  except  what  was  ver- 
bal only.  And  the  only  real  injury,  bv  striking 
with  the  sword  and  scabbard,  was  admitted  to 
have  been  given  by  the  pannel.  And  though 
it  was  there  pled,  that  the  defunct  himaelf 
rushed  upon  the  sword,  thst  was  contrary  t» 
the  libel.  And  if  the  fact  had  come  so  out,  the 
libel  would  not  have  been  proved.  And  there- 
fore, that  case  does  not  all  meet ;  for  there 
were  not  sufficient  circumstances  to  exclude 
the  dole,  or  so  much  as  to  make  a  homicidhtm 
culpotum* 

Another  case  they  mention,  is  that  of  Tho- 
mas Ross,  and  Jefiery  Roberta,  SOth  July^ 
1716*;  which  makes  against  the  pursuers,  as  it 
is  set  forth  by  themselves :  for  there  the  lords 
did  sustain  the  defence  of  provocation  bywords, 
receiving  a  blow  on  the  face,  being  pulled  down 
to  the  ground,  and  beat  with  a  great  stick  or 
car-rung,  relevant  to  restrict  the  libel  to  an  arbi- 
trary punishment.  And  though  the  words, 
**To  the  imminent  danger  of  his  life,"  are  in- 
aert,  as  they  were  pled  in  the  defence ;  yet  that 
was  not  a  fact,  but  a  conseouence  inferred  from 
the  being  struck  with  a  stick.  And  if  the  peri- 
culum  vita  hsd  been  the  foundation  on  which 
the  interlocutor  went,  thai  it  must  have  bee» 
unjust ;  because  bo  man  alive  ever  doobted, 
that  a  man  in  self-defienoe  might  lawfully  kill, 
without  being  solgect  to  any  arbitrary  punish- 
ment whatsoever :  but  the  case  wss,  tmt  your 
lordahips  found  the  provocation  and  real  iigurten 
reduced  the  fact  to.  a  homicidiwn  cuipatum. 
Yon  indeed  sustained  the  reply,  that  the  de- 
funct was  held  by  Jeffrey  at  the  time  of  reeeiv<- 
ing  Um  wooed,  booauae  that  axdaded  the  de^ 
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faice  of  the  pannel's  being  opqn  the  g;roand 
wlieo  be  ^a?e  tfae  woand,  and  made  the  fact 
■oAaDl  to  maid^;  became  it  never  was 
doubled,  bvl  if  one  stab  another, especially  with 
a  Jinife,  which  isstablHnf^  in  the  most  barbarous 
KMe,  when  that  other  is  held,  and  so  pot  out 
•Tthe  state  of  doing  fiirther  injary,  that  is  mur- 
der by  the  law  of  all  nations. 
^  The  parsoers  likewise  mention  a  case  of  Da- 
tidaoDy  'without  noticing  either  date  or  circam- 
tfaaeea  ;  and  therefore  the  panneK  most  con- 
diide  there  was  no  defence  proposed,  exclusive 
if  the  dole  or  forethought. 

Thecaae  of  Lindsay  and  Brock,  the  Greenock 
taylars,  is.  very  far  from  putting  the  case  tut 
if  deahi,  or  indeed  touching  il  at  ail.  The 
case  was,  that  the  defunct  was  enticed  out  of 
his  bouse,  and  was  attacked  by  two  at  the  same 
time;  mad  when  he  and  they  were  on  the 
rroond,  one  of  them,  which  came  out  to  be 
Liadsay,  stabbed  him  in  the  throat  with  a  pen- 
knife. There  your  lordships  did  not  sustain 
the  erime  as  capital  aigaiost  them  both,  even 
npon  tlie  art  and  part,  but  only  against  the  one 
who  should  appear  to  have  giren  the  stab,  and 
that  eune  oot  to  be  Lindsay :  but  then  indeed 
yon  found,  not  without  difference  in  opinions, 
that  Bevertbeless  he  had  the  benefit  of  the  in- 
defflmitTt  upon  this  foundation,  that  though  the 
hmieidnon  was  doiotum^  because  of  the  cir- 
cnoMtaBoes,  yet  it  was  not  from  malice  preme- 
dtoate :  and  the  majority  were  of  OfHoion,  that 
the  indemnity  excluded  nothing  but  premedi- 
tate marder,  and  did  not  touch  any  case  done 
M  ri^m^  notwithstanding  the  person  guilty 
■i^ht  be  the  uuetor  rixe.  This  does  by  no 
determine  any  question  betwixt  a  adth' 

and  CHlpotum  homicidium;    for  that  fact 

insisted  to  be  dohtum,  and  indeed  so  found. 
Jt  is  true,  it  proves  that  an  indemnity  may  reach 
tren  a  Aosnctdnrm  dolotmn^  where  the  dole  argse 
anwediately,  and  not  ex  interwUo ;  but  that 
ya  nothing  to  this  question,  nor  is  it  proper  to 

'  upon  the  argument  about  the  inaemnity, 

that  tfae  judtnnent  is  given. 
The  twae  of  Mathews,  the  soldier,  the  par- 
idmit,  was  of  the  same  nature,  and  so 
no  other  answer;    only,  that,  in  that 

,  there  were  no  drcnmstances  sufficient  to 
ezdnde  the  dole,  or  make  it  only  a  culpable 


are  all  the  cases  the  pursuers  have 
d,  and,  if  numbers  would  do,  no  doubt 
there  is  enough ;  hot  your  lordships  are  to 
jodge  bow  hr  to  the  purpose :  and  one  thing  is 
remarkable  with  regard  to  them  all,  that  not 
ene  sf  them  touches  the  case  in  hand,  in  so  far 
as  ooocems  the  slaughter's  being  casual  as  to 
ay  lord  Strathmore,  the  inrasion  beug  inlead- 
id  against  Bridgeton. 

BeA  now  the  ooonsel  for  the  ||annel  beg  leave 
la  take  notice  of  several  decisions,  even  since 
1661,  which  diteetly  establish  the  point  pled 
hr  the  pannel ;  and  the  first  is  Mason's  case  in 
Ibe  year  1674,  to  be  seen  in  the  Record ;  and 
tin  observed  by  sir  George  Mackenzie.  Ma- 
*»  vat  accQsed  of  UUiog  Ralston  j  the  de- 
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fences  were  three,  first.  That  Ralston  had  fol- 
lowed Mason  from  house  to  house,  at  last  pot 
violent  hands  upon  him ;  whereby  Mason  was 
forced  to  throw  him  off,  and  that  he  fell  against 
a  stool.  8do,  That  the  wound  was  not  mortal, 
but  Ralston  died  ejr  maloregimme,  Stio.  That 
the  homicide  was  merely  casual,  and  in  self- 
defence,  Ralston  .being  the  aggressor.  The 
lords  sustained  the  lil^l  only  relevant  to  infer 
the  vdtnam  extraordinarwm^  and  separately 
sustained  the  other  defences  to  assoilzie  in  to* 
turn,  and  remitted  all  to  the  knowledge  of  tfae 
inquest.  Here  your  lordships  see,  the  killing 
only  sustained  Mpanam  extraordinariamy  with- 
out regard  to  the  three  defences  of  casual  ho- ' 
micide,  self* defence,  and  dying  ejr  mah  regi' 
mine ;  for  they  are  all  sustained  separately  to 
assoilzie,  even  from  the  pana  extraordinaria  : 
here  then  was  a  culpable  homicide,  sustained 
only  ad  panam  extrwrdinariatn^  though  neither 
merely  casual,  nor  in  self-defence ;  and  so  there 
can  be  no  judgment  more  direct  upon  the  point 
now  pled. 

And  here  the  pannel  must  notice,  once  for 
all,  that  it  makes  nothing  to  this  question,  that 
in  that,  and  other  like  eases  to  be  mentioned, 
a  mortal  weapon  was  not  used ;  for  it  is  one 
question,  what  is  sufficient  to  make  a  homicide 
only  culpable  ?  And  quite  another,  whether,  in 
our  law,  there  is  sucn  a  thing  as  culpable  ho»- 
micide,  though  neither  merely  casual,  nor  in 
self-defence  P  That  of  the  using  a  deadly  wsa« 
pon  enters  into  the  argument,' whether  a  homi* 
cide  is  dolose  or  culpable  only  f  But  it  roakef 
nothing  to  the  other  question,  smce  homicide 
may  not  be  merely  casual,  although  no  mortal 
weapon  is  used,  as  appears  both  from  this  de-' 
cision,  and  the  case  of  Bain,  cited  for  the  pur- 
.suers. 

Another  case  is  that  of  Gri^rson  and  others, 
12th  March,  1684 ;  where  the  paunels  being 
accused  of  murder,  for  killing  the  defunct  in  a 
scuffle ;  the  defence  proponed  was,  that  the  de- 
funct was  the  first  aggressor,  and  did  inrade 
the  pannels,  or  one  or  other  of  them ;  and  that 
William  Grierson,  or  one  or  other  of  them,  be- 
ing standing  before  the  fire,  the  defunct  threw 
the  said  William,  or  one  or  other  of  them,  in 
the  fire,  and  fell  upon  him  himself;  and  then, 
afVer  the  scuffle  was  over,  the  defunct  did  rise, 
walked  up  and  down,  discoursed,  and  of  ne\t 
agiiin  beat  the  said  William  Grierson,  and 
threatened  to  kill  hnn  if  he  would  not  be  gone ; 
that  the  defunct  went  in  good  health  to  the 
door  thiereafter.  These  the  lords  sustained  re- 
levant to  liberate  from  the  ordinary  pain  of 
death*  Here  is  anodier  decision  in  point ;  the 
crime  was  not  found  merely  casual,  or  the  Court 
must  have  assoilzied ;  at  least,  could  only  have 
imprisoned,  and  could  have  inflicted  no  other 
arbitrary  punishment.  But  that  was  not  the 
case,  it  was  fi>und  culpable,  and  not  merely 
casual ;  and  therefore  the  punishment  restrict- 
ed. Sure  then  it  is  not  true  in  law,  that  all  ho- 
micides are  capital,  unless  they  be  merely  ca- 
suaT. 

A  third  ease,  is  th«t  of  Maxwell  and  others, 
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Ttli  Not  ember,  1690,  panned  for  the  mardeB  of 
Jobn  KoMeli,  where  the  Court  sustained  this 
delenoe,  that  there  was  a  previous  combiuation 
tamake^ooovocatioD,  io  order  to  debar  and 
keap  o«t  Mr.  Walter  Macdl,  minister  of 
final  entering' into  his  church  that  Sunday, 
in  consequence  of  which  a  convocation  happen- 
•d ;  and  when  they  were  required  to  dbperse, 
tbcy  took  the  keys  from  the  beadle,  and  beat 
the  noCar,  and  the  minister's  wife  and  others, 
before  the  slaughter  was  committed,  relevant 
In  restrict  the  alaughter  to  an  arbitrary  pain. 
And  found  yet  further,  that  if  any  actual  at- 
tempt was  made,  by  throwing  great  stones  at 
the  minister,  before  eommittinff  the  slaughter, 
thai  that  waa  sufficient  to  liberate  from  the 
aUoghter  tumiidter.  Sure  the  first  part  of  the 
defence  implied,  neither  accidental  homicide, 
nor  self^efence,  but  a.  provocation  by  real  in- 
juries I  yet  the  Court  justly  sustained  it  to  re- 
Mrict. 

On  the  6lh  November  that  same  year,  ano- 
ther judgment  was  given,  very  opposite  to  the 
wirsner's  pleadiogii^  in  the  Case  of  captain 
Vrioe  and  others* .  who  were  prosecuted  for 
ilMMrtiPg  one  John  Reid,  a  tradesman  of  Glas- 
ipanr,  and  seirjeant  at  that  time  of  a  guard  kept 
UL  that  town.      The  case  was,  that  captain 
Price,  and  others  with  him*  had  made  some 
disturbance,  in  the  house  where  they  lodged, 
and  cnmmitlpd  some  rudeness  to  'the  landlady 
and  her  maid,  whioh  oecasinned  the  guard  to 
be  cailed ;   and  when  the  guard  came,  com- 
manded by  Reid,  and  entered  the  room  where 
Price  wna,  be  and  his  company  resisted  the 
gnaid,  and  one  of  them  shot  Rad  dead.    The 
daftnce:propened  was,  ^  That  before  any  ffuard 
came,  a  mob  had  begun  to  rise,  and  bad  ga- 
thered at  the  door  where  the  officers  were,  who 
Imd  abut  tbe  door  upon  themselves,  and  cried 
nut  to  ahaol  the  dogs^  and  words  to  that  nnr- 
noaa :  Thnt.when  tbe  gnaed  came,  they  did  not 
Know  it  waa  thn  guard,  but  resisted  and  fired, 
fittmappeehensioa  that  it  was  the  mob,  and  so 
luUedBirid  tbe.commander  of  theguard."  Tbe 
lords  *^  snslaiaed  that  defence  relevaut.to  re- 
strict tb*'libck"     And  in  thai  judgment^  be- 
«de  the  .establishment  of  the  genenu  princinle, 
this  may  be  obsecved.  That  Reid  was  killed  by. 
OMslak%  aa  onaof  the  mob,,  and  there  neither 
waa  .nor  could  he  any  provenation  from  him ; 
Bsitber  waa  it  pMt  That  the  mob  bad  (pven 
any  real  ii^ry*  but  only  were  gathered  in  a 
tnmultuooa  way,  and  utieiing  ii^urious  words: 
Yet  thnCooct justly  reBtri€ieirthe:lihBl;  tboni^ 
it  is  plain  the  Blanehter  waa  not  aeoidental»  esr 
oa|it  in  an  fee  aa:the  conunaoder  of  the  guaad 
waa  killed,  in  plaofr  of  a  mobber.    Neither  wma 
it  snlf-dsfenoe,  becanaetbe  pumela.had  no 
rif  bt  tn  resist  the  guard,  only  there  wna.an 
MjKiry  by  tbeconvoealion,  and  an  apnrebenainn 
gieen  of  greater  iiyufiea^  though  that  appm<> 
brnsien  was  not  solidly  fonnded. 

Tbe  eaae  of  captain  WaUaee  finag  on  tbe 
beysftvm  the  Abbnyt  may  likewise  benotieed ; 
but  bein(f  a  wdl  known  caiOi  needs  net  b6  at 


A  fourth  case  iathat  of  Ensign  Hardie,  6tli 
June,  1701 :  He  was  accused  of  murder,  by 
giving  repeated  thrusts,  with  a  drawn  aword, . 
to  one  Smith,  who  at  the  time  had  no  arma». 
whereof  Smith  instantly  died ;  and  that  be  af- 
terwards boasted  of  his  crime  and  cruelty^ 
telling  other  gentlemen,  that  he  bad  bowed, 
big  sword  upon  the  person  of  a* fellow  at  Scar*^ 
bridge.  The  defence  proponed,  and  sustained^ 
was,,  **  That  the  defunct  waa  the  first  aggressor^ 
and  did  take  hold  of  the  pannel's  horse- bridle  y 
and  when  he  was  holding,  the  horse  by  the. 
bridle,  did  give  the  panncl  a  stroke  over  th»« 
face  with  a  rung  or  tree,  and  wounded  him  to 
the  effusion  of  his  blood ;  and  that  the  defmidl 
beat  the  pannel  from  his  horse.*'  These  wera» 
<'  found  relevant  to  restrict  the  libel  to  an  arbi<*v 
trary  pamishment"  And  then  the  reply  was 
sustained  relevant  to  elide  it,  "  That  the  pan« 
nel  beat  the  defunct  on  the  face  with  a  twisted 
rod,  before  he  struck  the  pannel."  Here  again 
the  point  is  fixed;  no  casual  bemickle,  nor. 
homicide  in  pelf-defence ;  and  so  your  lordship* 
had  fonnd  by  a  former  inlerloouter,  wbereiih 
you  repelled  tbe  delence,  when  pro|)ened  a* 
selfdeffence,  but  yet  restricted  the  punishment^ 
beeanse  the  homicide  was  culpable. 

A  6th  case  yet  stronger,  is  that  of  the  1st  o£ 
March,  1710 :  Peter  Maclean,  who  was  no- 
cused  of  the  murder  of  James  Ewing,  bj^ 
shootiuff  him  dead  with  a  fowling-piece,  wheik 
Ewing- had  no  arms  in  his  band.  The  defence 
sustained  to  restrict  the  libel  to  an  tMnntyt 
punishment  was,  '« That  the- defunct  qnarreTr 
ted  the  pannel,  under  tlie  name  of  ras<»l,  bom 
he  durst  carry  a  fowling-piece,  and  that  if  tbw 
prinee  had  his  own,  he  durst  not  so  do ;"  an4 
adding  these,  words,  *'Tbat  her  m^esty  wm 
but.n  where;"  and  therenpen  assaaltad  the  mmi« 
nel*  for  taking  his  carabin  from  him."  Tbes« 
aw  the  woidaof  the  interktcntor ;  anditiennk 
plain,  that  no  observation  needs  to  be  oMdtt 
upon  it. 

Another  case  is  that  of  Bathgalev  SSd  Jan»ii 
ary,  1710 :  he  was  accused  of  mnrderinsi 
Andfew  Braidwood,  by  throwing,  him  down  to 
the  ground,  and  giving  him  several  strekcs  uA 
bruises^  where<N  be  died.  Your  tordsbipa 
«  found  tbe  libel  only  relevant  to  inier  an  arbi-» 
tranr  punishment;"  yet  the  §Mi.  waa  not  en* 
tirely  casual,  nor  pled  to  be  so :  and  yea  ansr 
tained  the  defence,  «*  That  tbe  throwing  dowra 
libelled  waa  only  n  wrestling,  out  of  no  mslicii 
and  that  previous  thereto  tbe  defunct  was  vale- 
tudinary, and  in  the  habit  of  apitting  Uoed/'  ro* 
levant  to  elide  the  libel  in  tohun. 

The  case  of  Oovan,  3d  March,  1710^.  ia  not 
so  |ilain  aa  the  others  above-mentioned ;  biU 

J^et  it  doeaaasist  in  the  questkm :  for  there  your 
ordships  sustained  opprobrious  langoage  and 
innasien,  by  beating  in  aaenflla,  thoogh  with* 
ont  morUl  weanonsy  relevant  to  reatriet  tbo  p«(« 
niabment  of  killing  witk  a  swordi  even  aop|Matt 
tbe  lulling  sbonld  he  proved  to  have  been  witk* 
ont  the  doesof  the  bonse,  when  thelast  beatiagf 
waa  only  pretended  to  have  been  within  tiM 
hoMMij  andsoibo  beating  must hafobeanovot 
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kdiMginii|;UiewiOQiMl,  and  the  pwnel  em- 
fttjti  m  ffiMquinio^  by  way  of  fetortioQ  of 
liiciiijmy  that  had  been  giren. 

kalma  unaiiawerable  case  ia  that  of  Car- 

bfi,  Jaaitary  8th,  1711 ;  the  circamataneea  of 

ffuefa  ue  10  well  knowop  thai  it  ia  in  ▼atn  to  re- 

yeitthein ;  sure  it  waa  neither  accidental  ho- 

■iddei  nor  liomicide  in  defence :  bat  the  lords 

iMfiioed  the  defence,  that  the  beatinff  waa  per 

fkm  amnmmm^  in  oonjanction  with  any  two 

«f  the  ftBowinij^  defencea,  viz.    "  That  any 

ka6of  ooDnnitled  by  them  waa  in  a  tulzie  or 

m,  IB  which  they  mixed  themaelvea,  to  re- 

Esreayontt  in  the  defnnct'a  ipips,  or  in  a 

ibagg^  with  him.    Or,  ffparoiim,  that  they 

Ind  twoidf  about  them,  and  onljr  made  nae  of 

iterei  or  batona/'  relevant  to  restrict  the  libel  to 

n  uMrary  pnniahment. 

There  is  another  case  likewise  worth  no- 
tkaf;  18th  December^  17 IS;  the  case 
•f  Mijcaat  Dafiea,  who  waa  accused  of  the 
■vrder  of  Mr.  Robert  Fark — where  your 
hnhbipB  **  fonnd  the  pannel  hia  being  alone, 
tine  and  place  libelled,  and  a  scuffle  then  hap- 
paia^  b^izt  the  defunct,  with  two  or  three 
Boie  in  his  company  and  the  pannel,  and  afler 
t  keatiog  with  staTes  betwixt  the  said  men  and 
tbe  pionel,  the  aaid  pannel  his  retiring,  and 
cmff  for  the  guard,  and  being  mutilate  in  the 
Inad  Wore  he  gave  the  said  mortal  wound, 
Riefaat  to  restrict  the  libel  to  an  arbitrary  pu- 
nihiaent" 

Anetber  reiy  late  case  is  that  of  Jasper  Key- 
■UQ)  14th  December,  1794,  where  the  pannd 
^Bg  accused  of  killing  Robert  Lamb,  by 
Ibroving  him  over  the  stairs,  without  cause  or 

Kocstioo,  whereby  he  waa  brained,  your 
^jupssu&tained  it  only  **  relevant  to  infer  an 
tiMtrary  punishment.''  Yet  sure  it  was  not 
•eoileBtai,  far  le»  in  defence.  All  which  cases 
fUslv  establish  the  point,  that  even  since  the 
>CC  or  parliament,  1661,  the  constant  practice 
Wlhbeea  to  find  culpable  homicides  only  re* 
kiaat  to  infer  arbitrary  punishment;  and  that 
llKre  are  homicides  not  punishable  with  death, 
tegh  neither  merely  accidental,  nor  in  self- 


Tbcre  is  aho  a  case  which  deserves  to  be 
Mtieed  as  to  that  point,  of  a  third  party's 
kdogf  kjHed  whea  interposing  betwixt  other 
tso  ia  a  scuffle :  which  is  the  case  of  John 
Onliaa,  1st  December,  1719,  where  Graham 
vai  accosed  of  murdering  David  Cochran. 
Bat  yoor  lordahip  sustained  the  defence, 
"  That  white  he  was  attacked  by  BIyth  with  a 
^wn  dnrk,  the  pannel  was  in  his  own  de- 
fcnce  with  a  drawn  bayonet ;  and  that  in  the 
■aa  lime,  the  defunct  interposing  as  a  redder 
^ixt  them,  did  casnally  receive  the  wound 
l^etl/'  relevant  to  restrict  the  libel  to  ao  ar- 
^i^trj  mraishment. 

This  iBformatioD  having  drawn  to  ao  gre«t  a 
■1^,  we  are  uo willing  to  trouble  your  lord- 
■^ttwith  further  references  to  the  lawa  of 
l^ooentries,  particulariy  to  the  law  of  Eng- 
^;  dtbottgh  we  apprehend  the  law  there 
^oot  differ  aabstantially  from  oar  law  in 
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this  partieaUur,  except  It  be  in  these ;  1st,  That 
manslaughter  ia  in  effect  not  puniahable  at  all 
in  England,  otherwise  than  by  a  kind  of 
elusory  punishment ;  9do,  That  in  no  case 
doiui  IS  presumed  only  from  the  giving  the 
wound,  except  upon  the  particular  statute  of 
stabbingr:  whereas,  indeed,  it  is  in  several 
cases  otherwise  with  us ;  culpable  homicide  ia 
punishable  ariutrariiy,  and  no  doubt  in  many 
cases,  where  contrary  circumstances  do  not 
appear,  the  giving  the  wound  presumes  dole, 
and  even  by  the  statute  of  stabbing,  the  killer 
hath  the  l>enefit  of  his  clergy,  if  the  person 
killed  give  the  first  blow  or  real  provocation, 
and  that  althongfa  the  provocation  did  not  im* 
mediately  precede  the  act  of  killing,  if  it  hap« 
peoed  at  any  time  of  the  quarrel. 

That  by  the  ancient  law  of  England,  slay« 
ing  a  man  did  not  infer  death,  yet  perhaps  not 
what  we  call  murder  itself,  seems  plain  from 
Assisa  Henrici  Regis  apud  Northampton,  pub- 
luhed  by  Selden,  m  hia  Janus  Anfflorum,  page 
190,  of  the  last  edition ;  by  which  it  appears, 
that  even  murder  itself  and  robbery,  wiiis 
punishable  only  by  mutilation,  such  as  cutting 
off  the  hand  or  foot:  and  all  their  la  w-booka, 
as  well  as  the  daily  practice,  establishea  the 
distinction  betwixt  forethought  felony,  and 
slaying  on  sudden ty ;  yea  of  old,  even  a  mur- 
derer by  malice  prepense  seems  to  have  had 
the  benefit  of  the  cleriry,  and  that  benefit  only 
taken  away  from  such  murderers  by  the  firi 
act,  9drd  Henry  8,  and  their  books  of  reporta 
are  full  of  the  examples  that  slaughter  on  sud« 
denty  is  not  murder  or  capital.  In  Coke'a 
Reports  it  is  stated,  that  several  men  playing 
at  bowls,  two  of  them  quarrelled,  and  a  third, 
in  revenge  of  his  friend,  struck  the  other  with 
a  bowl,  of  which  wound  he  died :  this  wai 
held  manslaughter ;  for  it  was  done  upon  a 
sodden  emotion,  in  revenge  of  his  friend. 

There  likewise,  two  boyd  combating  toge« 
ther,  one  of  them  waa  scratched  in  the  face, 
and  his  nose  run  a  great  quantity  of  blood  |  x 
he  went  three  quarters  of  a  mile  off  to  hii 
father;  who  seeing  him  all  bloody,  took  in 
his  hand  a  cudffel,^and  went  three  quarters  of  a 
mile  to  the  pkoe  where  the  other  boy  was, 
and  struck  him  upon  the  head,  of  which  tba 
boy  died.  This  was  held  but  manslaughters 
for  the  ire  and  passion  of  the  father  was  con* 
tinned ;  and  there  was  no  time  determined  in 
the  law  that  it  was  so  settled,  that  it  shall  be 
adjudged  malice  prepense  in  law. 

The  case  of  Mawgridge,  set  down  at  length 
by  lord  chief  justice  Keylingio  h\fi  Repoils, 
makes  strongly  for  us ;  and  we  beg  leave  to 
refer  to  the  whole  treatise  there  set  down,  and 
particularly  to  the  first  gropnd  of  provocation, 
which  he  declares  to  be  sufficient  so  as  to  alle- 
Tiate  the  act  of  killing,  and  to  reduce  it  to  a 
bare  homicide :  he  says,  *'  If  one  man,  upon 
angry  worda,  shall  make  an  assault  upon  ano- 
ther, either  by  pulling  him  by  the  nose,  or  fll- 
lipping  upon  the  forehead,  and  be  that  is  ^ 
assaulted  shall  draw  his  sword,  and  imme- 
diately run  the  other  tborow,  that  in  bat  man*' 
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daos^bter;  for  the  peace  it  Kroketi  by  the 
person  killed,  and  wiUi  an  indignity  to  him 
that  receired  the  assault :  besides,  be  that  was 
60  aflfronted  might  reasonably  apprehend,  that 
he  that  treated  him  in  that  manner  might  ba?e 
some  further  design  upon  him."  Your  lord- 
ships sue  how  close  this  is  to  the  case:  the 
insult  and  indignity  dope  by  Bridgeton  was 
vastly  stronger  than  any  thing  here  mentioned, 
and  having  received  sudh  an  affront,  the  pannel 
bad  reason  to  expect  worse ;  mor^  especially 
when,  as  we  offered  to  prove,  Bridgeton  was 
endeavouring  to  pull  out  my  lord  Strathmore's 
sword. 

We  must  likewise  humbly  refer  to  several 
cases  set  down  by  Serjeant  Hawkins,  in  bis 
t^leas  of  the  Crown,  which  folly  agree  with 
what  we  now  plead;  and  particularly  take 
notice  of  what  be  says^  pag.  84.  **  It'  a  third 
person  happen,  accidentally  happen,  to  be 
killed  by  one  engaged  in  a  combat  with  ano- 
ther, upon  a  sudden  quarrel,  it  seems  that  be 
who  kills  him  is  guilty  of  manslaughter  only.'' 
And  it  would  seem  that  there  is  even  a  diffe- 
rence made,  betwixt  killing  a  person  that  en- 
deavours to  interpose,  if  he  tell  that  he  comet 
for  that  purpose,  and  killing  one  who  acci- 
dentally is  interposed  betwixt  the  two  contend- 
ing parties,  which  was  my  lord  Strathmore's 
case.  The  killing  him  who  interposes  to  se- 
parate, if  he  give  notice  what  he  is  doing,  is 
reckoned  worse  than  the  killing  the  other. 
And  this  observation  shews  that  the  present 
case  b  stronger  than  the  above-cited  case  of 
Graham,  where  your  lordahips  restiicted  it  to 
an  arbitrary  punishment.  And  what  that  au- 
thor observes,  confirms  a  distinction  we  have 
made,  betwixt  a  man  quarrelling  with  another, 
and  killing  a  third,  party,  where  it  is  proved 
the  killer  had  a  felonious  intention  to  murder 
the  other,  and  the  case  where  that  does  not 
Appear;  for  however,  in  the  first  case,  he 
might  be  guilty  of  the  murder  of  the  third 
P^rty,  yet  if  a  design  to  murder  the  person  be 
quarrelled  with  is  not  proved,  then  he  can  never 
suffer  capitally  for  killiog  the  third  party :  and 
we  have' already  endeavoured  to  prove,  that 
that  must  be  the  case  as  to  Bcidgetpn,  where 
he  ^ve  the  provocation,  and  uo  act  followed 
against  him  sufficient  in  law  to  establish  a 
design  of  murdering  him. 

The  pursuers  have  cited  the  same  books, 
and  Mawgridge's  Case,  as  for  them ;  but  that 
we  submit.  The  particular  cases  of  Holloway, 
and  Williams '  the  Welchman,  spoke  of  by 
Keyling,  are  not  at  all  to  the  purpose:  the 
I'Velchman's  case  waa  no  judgment;  but  nei- 
ther in  that  nor  In  Holloway's  was  there  any 
real  personal  injury,  on  which  a  great  stress  is 
laid  in  all  these  questions. 

The  pursuers  mention  another  case  atated, 
bat  never  adjudged;  a  person  shooting  at 
lowb  with  an  intent  to  steal  them,  accidentally 
kills  a  man ;  that  will  be  murder.  Thia  per- 
haps may  be  justly  doubted.  Sure  it  would 
be  too  severe.  But  supposing  it  were  so,  it 
if  of  no  iiuporta&ce;  stealiiii^)  tveu  o£  fowlsy 


by  the  kw  of  England,  is  fek>ny  of  mnlio* 
prepense^  and  where  a  man  attequptinfl:  to 
commit  one  felony,  does  another,  there  is  little 
doubt  but  in  strict  law  he  is  guilty  of  the  fek>o  j 
commiUed.*  But  what  is  Ihat  to  the  case  of  a 
provocation  by  a  real  iiyury  P 

The  pursoera  have  quoted  the  authority  of 
Yoet,  and  a  decision  obaerved  by  him  from 
Sande,  to  prove,  that  where  one  man  was  inr 
tended  to  be  killed,  and  another  slain,  tho 
crime  is  capital:  in  which,  no  doobt,  Toet 
differs  from  many  as  learned  lawyers,  who  aro 
of  the  other  side.  But  his  opinion,  and  that 
of  Sande,  is  obviated  by  what  is  already  aaid : 
it  is  only  in  the  case  of  no  provocation  or  real 
injury  on  the  part  of  him  wno  was  desiffned  to 
be  killed.  And  ado,  It  is  always  taken  for 
granted  by  Voet,  and  all  who  are  of  that  opi- 
nion, that  the  design  of  murdering  the  person 
intended  to  be  invuSed,  do  appear  and  is  proved : 
but  we  have  already  shewn,  that  cannot  be  said 
in  the  present  case. 

The  pursuers  pretended,  that  there  was  • 
circumstance  in  the  libel  which  implied  malioe 
against  the  earl  of  Strathmore,  viz.  *'  That 
the  thrust  given  was  f<fllowed  by  a  second 
push.' '  But  as  there  is  nothing  in  this  fact,  il 
may  be  the  subject  of  imagination,  but  can 
never  be  the  subject  of  proot^  unless  it  were 

Eretended,  as  it  is  not,  that  the  pannel  drew 
ack  or  out  his  sword,  and  made  a  seoood 
thrust ;  which  will  appear  not  to  be  true,  from 
the  nature  of  the  wound ;  and  the  thrust  will 
be  found  to  have  been  so  momentary,  that  it 
was  impossible.  Sdo,  if  any  thing  like  that 
happened,  it  will  appear,  that  there  was  no 
more  in  it,  but  the  panners  staggering,  or 
moving  the  sword,  by  his  weight  leaning  apoa 
it.  Stio,  There  is  no  relevancy  in  it  at  all  ; 
the  fact  beibg,  that  the  pannel  poshed  as  at 
Bridgeton  :  and  no  circumstance  will  make  it 
appear,  that  he  knew  he  had  touched  the  earl 
of  Strathmore  till  some  time  aAer  the  fatality 
was  pertectfid. 

The  pursuers  further  pretended,  *<  That  as 
they  had  libelled  malice,  they  wooM  prove  it 
from  other  antecedent  facts  tliat  had  happened 
some  (ime  before,  whereby  it  would  appear, 
that  there  was  enmity  betwixt  the  defnnctand 
the  pannel." 

It  is  anawered  for  the  paond,  Imo,  That  no 
such  facts  being  libelled,  oor,  to  this  mioate» 
condescended  upon,  either  in  the  debate  or  m^ 
formation,  they  can  by  no  means  enter  into 


*  At  the  Lent  assizes  at  Chelmsford 
Essex,  1763,  two  sailors  were  convicted  for 
the  murder  of  a  farmer :  the  case  was,  the 
sailors  came  to  ateal  the  farmer's  fowls;  tiie 
farmer  with  his  son  pursued  them ;  one  of  yhm 
sailors  struck  the  farmer  several  blows  on  the 
arm,  which  (though  not  likely)  killed  him. 
This  was  held  to  be  murder ;  because  the  act 
they  were  aboi|t  was  unlawful ;  but  the  sailors, 
afler  several  respites  from  execution,  received 
his  maj^ty'a  most  gracious  pardon.  jPonncr 
Edition* 
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Ar  pfoof,  otherwise  the   bigbest   injastice 

foold  be  done  to  the  paDoel  in  tbie  and  every 

sidioHe:  ior  if  the  pretended  fkcts,  inferring 

nfiee,  bad  been  libetled,  then.it  ivould  have 
keo  oompetent  to  the  pannel  to  have  elided 
tie  nme  by  a  proper  proof,  to  shevr  that  they 
afarrfd  do  malice  on  his  part ;  he  might  have 
)vored  disHmolation   or  reconciliation,    and 
MnU  hare  been  prepared  lor  that  purpose. 
fiat  where  such  facts  are  concealed,  and  may 
hre  happened  at  an  unknown  distance  of  time, 
his  inpoiBible  the  pannel  can  be  prepared 
viHi  proper  cridences.     And  though  it  is 
nfficieot,  in  an  indictment,  to  libel  malice  in 
noeral,  in  order  to  make  a  relevancy;  yet 
IMD  it  is  always  understood  that  the  pursuer 
iDiends  DO  more  than  the  presumed  malice 
arising  from  ^e  fact  libelled :  neither  can  snch 
pnorcome  in  under  the  bead  of  art  and  part, 
Mcaoiethat  can  only  have  regard  to  such  facts 
»  bppened  at  the  tmie  of  committing  the  ac- 
tios complained  of,  and  snch  as  import  a  share 
n  the  action ;  but  cannot  reach  to  pretended 
qoalifieations  of  malice  that  happeneo  the  Lord 
bows  when. 

In  the  next  place,  the  pannel  ofi^rs  to  ez- 
dode  all  pretence  of  former  enmity,  by  prov- 
iiff,  (bit,  for  some  -time  before,  they  had  met 
iioni  time  to  time  occasionally,  v^ithout  anj 
nubs  of  enmity,  but  all  the  seeming  requi- 
■ttt  of  friendship  and  civility  intervening ;  and 
pirticafaurly,  that  that  very  day  they  had  dined 
twether,  alVerwards  drunlc  together  for  a  con-* 
OKTibletime,  and  visited  together,  in  the  lady 
Aocfaterbous^s,  a  common  relation,  with  all 
ippearsDces  of  friendship ;  and  that  the  de- 
ceased carl  had  kindly  invited  the  pannel  and 
bii&mily  to  come  and  visit  him  and  his,  and 
made  a  challenge  of  kindness  of  it,  that  he 
was  too  great  a  stranger.  In  the  case  of  en- 
nily,  the  divine  law  itself  determines,  when 
batred  is  to  be  presumed,  and  when  not: 
"Whoso  killetb  his  neighbour  ignorantly, 
vbom  be  hated  not  in  time  past ;"  in  the  Hebrew, 
"from yesterday, the  third  day  ;"  or,  as  in  the 
Lafo  translation,  **  qui  heri  et  nudius  tertius 
nllam  odium  contra  eum  babuisse  comproba- 
tar.*'  Bo  that  the  rery  friendship  that  passed 
Ibatday^n  which  the  unhappy  accident  hap- 
pened, excludes  all  pretence  of  former  enmity, 
Appose  there  bad  been  any  seeming  dif- 
fcrenoef^  of  which  the  pannel  is  not  conscious, 
&r  lesa  of  malice,  or  any  capital  enmity  that 
«?erwis. 

Upon  the  If  bole,  though  this  fatal  and  me- 
lueboly  aocident,  which  gives  occasion  to  the 
M,  does  and  must  1y  heavy  on  the  mind  of 
tbepaonel,  and  produce  the  strongest  sorrow 
lad  regret  in  all  that  bad  the  honour  to  know 
lb  deceased  earl ;  yet  the  punishing  the  pannel 
npiiatty  for  an  offence  which  happened  *  ewo 
*  nagis  ^am  Tolontate,*  would  be  a  venr  ri- 
|»Mi  exteoeioii  of  the  law.  It  is  plain,  from 
^-  is  above  said^  that  culpable  homicide, 
"&  by  our  law  and  practice,  is  ptmbhable 
iBfy  lAitranhr,  and  comes  under  the  general 
^■cdftMA  of  casual  bomicMle  in  the  act 
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1$61.  No  case  can  be  more  pitiful  or  fa* 
vourable  than  this,  where  the  death  happened 
to  a  persoo  nowise  intended  to  be  hurt:  and, 
therefore  it  is  hoped  your  lordships  will  sustain 
the  Defence  pled,  relevant  to  restrict  the  libel 
to  an  arbitrary  punishment.      #  Ro.  DuimAS. 

Cntu  JusTiciiBiA,  S.  D.  N.  Regis,  tenta  in 
•  novo  Sessioois  domo  Burgi  de  Edinhni^by 
prime  die  mensis  Augusti,  millesimo  sep* 
tiogentesimo  vigesimo  octavo,  per  bonora- 
biles  viros  Adamum  Cockburne  de  Or- 
Biistoun,  Jttsticiarium  Clericum ;  Do- 
minoa  Jacobum  Mackenzie  de  Roysloun, 
et  Gulielmwn  Calderwood  de  Poltoon, 
Magistrum  Davidem  Erskine  de  Duo, 
Doihinum  Gualterum  Pringle  de  New  ball, 
et  Magistrum  Andream  Fletcher  de  Mil- 
toun,  Commissionarios  justiciariae  diet. 
S.  D.  N.  Regis. 

Curia  legitime  affiraxata. 

Intran* 

James  Carnegie^  of  Finbaven,  Pannel, 
Indicted  and  accused  ut  in  die  pracedenti. 

The  Lords  Justice  Clerk  and  Commissioners 
of  Justiciary,  having  considered  the  indictment, 
raised  at  the  instance  of  Susanna  countess  of 
8tratbmore,  and  Mr.  James  Lyon,  brother- ger- 
man  and  nearest  of  kin  to  the  deceased  Charlea 
earl  of  Strath  more,  with  concourse  and  at  the 
instance  of  Doncan  Forbes,  esq.,  his  Majesty's 
Advocate,  for  bis  bighness's  interest,  against 
James  Carnegie  of  Finbaven,  pannel,  with 
the  fore^oin^  debate  thereupon;  they  fandt 
and  hereby  find,  that  the  pannel,  at  the  time 
and  place  libelled,  having  by  premeditation  and 
forethought  felony,  with  a  sword  or  other  mor- 
tal weapon,  wonnded  the  deceased  Cnarles  earl 
of  Strath  more,  of  which  wound  be  the  said- 
earl  soon  thereafter  died,  or  that  be  the  pannel 
was  art  and  part  thereof,  relevant  to  infer  the 
pains  of  law ;  but  allowed,  and  hereby  allow 
the  pannel,  to  prove  all  facts  and  circumstance^ 
he  can,  for  taking  off  the  aggravating  circum- 
stances of  forethought  and  premeditation  :  As 
also  faml,  and  her^y  find.  That  he,  the  said 
pannel,  time  and  place  foresaid,  having,  with  a 
sword,  or  other  mortal  weapon,  wounded  the 
said  deceased  Earl,  of  which  wound  his  lordship 
soon  died,  or  that  he  the  pannel  was  art  and 
part  thereof,  $eparatimj  relevant  to  infer  the 
paina  of  law :  And  repelled,  and  hereby  repeH 
the  defencea  proponed  for  the  pannel:  And 
remitted,  and*  hereby  remit  him,  and  the  in- 
dictment, as  found  relevant,  to  the  knowledge 
of  an  assize.  Ad.  Cockbuiinb,  I.  P.  D. 

The  Lords  Justice  Clerk  and  Commissioners 
of  Justiciary  contidtied  the  diet,  at  the  instance 
of  Susanna  countess  of  Strathmore,  and  others, 
against  James  Carnegie  of  Finhaven^  pannel, 
till  to-morrow,  at  nine  of  the  dock  in  the 
morning  ;  and  ordained  witnesses  and  assizers 
to  attend  at  that  time,  each  person  under  the 
pain  of  law ;  and  ordained  tb*  pannel  to  be 
cnnriad  backto  pnwn. 
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Trial  qfjamei  Canugff^ 
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CouA  JvmcuBMkf  8.  D.  N.  R«0Ui  tenta  in 
novo  SeMionis  domo  Baigi  de  EditiiNir|g^9 
•eeuodo  die  menM  Aogasti»  miUeHiiio 
•eptiogfrnieiiiiio  Tiraiino  oetavo,  per 
boDorabiles  f  iroe  AdBmnm  Coekbarae  de 
Oniii8teuD,<JiietiGitriani  Clerieam;  Do- 
minnm  Galielnium  Calderwood  de  Pol- 
tOQn;  Mafpstram  Dnyidem  Enkine  de 
Dun,  Domioum  Ckitheraiii  Priogle  de 
Newhall,  etMagiftnim  Andream  Fletcher 
>  de  MiltoQD,  Commtssionariot  Jasticiaruc 
diet.  8.  D.  N.  Regis. 

Curia  legitime  affirmata. 

Iniran* 
Jame$  Camegte^of  Finbaren,  paonel. 

Indicted  and  aocoaed  ti^  in  diebui  practden" 
iikui. 

The  Lords  proceeded  to  make  choice  of  the 
foUowiog  Aitizeri : 

Assize. 

Sir  Robert  Dickson,  of  Inyerask. 
George  Locb,  of  Drylaw. 
*JohD  Watson  of  Murray s. 
Walt.  Riddel,  of  Granton. 
Oeorge  Warrendef,  of  BumtsfieU. 
Tho.  Brown,  of  Bonington. 
^George  Haiiburton,  of  Fordel. 
.  James  Balfour,  of  Piliig. 
Robert  Dnndas,  merehant,  in  Edinburgh. 
Darid  In^lis,  merchant,  there. 
David  Biurd,  merchant,  there. 
Alex.  Blackwood,  merchant,  there. 
*John  Coats,  merchant,  there. 
John  Steven,  merchant,  there. 
James  &er,  goldsmith,  there. 

N,  B.  Those  of  the  Jury  marked  thus  * 
protested  against  the  rerdict. 

Tlie  above  assise  being  all  lawfully  sworn, 
and  no  lawful  oljection  in  the  contrary,  the 
pursuers  for  probatioB  adduced  the  witnesses 
after  dqponing,  viz. 

Robert  HepbumCf  hammermaBy  in  Forfiur, 
aolenwly  sworn,  purged,  examined  and  inter- 
rogatCt  deponed.  That  be  was  in  the  town  of 
Forfar,  the  9th  day  of  May  last,  betwixt  the 
hours  of  eight  and  nine  o'clock  at  night,  where 
he  did  seethe  deceased  earlof  Strathmoie,  lord 
fioeehin,  and  Mr.  Thomas  I^yon  my  lord 
Strathmore's  brother,  walking  in  the  streets; 
und  at  the  same  time  did  seeXyon  ef  Bridge- 
ion,  and  Finhaven  the  pannel,  standing  near  to 
the  lady  Auchterhouse  her  house,  upon  the 
street ;  what  words  passed  betwixt  them,  he 
|)eing  St  a  distanoe  could  not  hear;  saw  Bridge- 
ton  irif  e  Finhaven  a  posh  with  his  band ;  and 
Finnaren  fell  in  the  ff utter;  and  he  saw  a  ser- 
vant of  the  deeeased  earl  of  Strathmore,  help 
Finhaven  up  out  of  the  gutter;  and  when 
Finhaven  got  up,  he  saw  him  draw  his  sword 
immediately ;  out  that  Bridgeton  coming  up 
faster  than  Finhaven,  he  saw  Bridgeton  offer 
to  draw  my  lordlStrathmfiie'a  swwdi  hut  does 


not  know  whether  he  got  it  drawn,  or  not,  but 
saw  Fiobaven  draw  his  sword  before  Bridgeton 
offered  to  draw  my  lord  Strathmore's;   and 
when  Bridgeton  was  coming  up  from  the  plaoe 
where   Finhaven   fell,    he   looked    over   his 
shoukler,  and  seeing  Finhaven  with  his  sword 
drawn,  he  went  fiister  up  to  my  lord  Strath- 
more, as  said  is  ;^  and  when  Finhaven  came  np» 
nry  lord  Strathmore  being  standing  about  a  pair 
of  butts  ih)m  the  place  where  Finhaven  iM^ 
and  when  Bridgetoncame  op,  and  endeavoured 
to  draw  my  lord  Strathmore's  sword,  as  said 
is,  my  lord  turned  him  about,  and  set  Bridge- 
ton  aside,  and  made  soqae  steps  towards  Fin- 
haven, who  would  be  at  that  time  about  six  or 
eight  ells  from  my  lord;  and  he  did  see  mj 
lord  endeavour  to  take  Fiobaven  in  his  arms 
when  they  met,  and  in  a  little  after  that,  that 
he  did  see  my  lord  withdraw  himself  aside  Irom 
the  rest  of  the  company,  and  saw  him  put 
down  his  breeches,  and  fill  up  his  shirt,  and 
heard  him  say  he  had  got  a  wound,  and  re* 
peated  these  words  three  times,,  and  saw  hina 
put  up  his  shirt,  and  in  a  short  tune  thereafter 
saw  my  lord  fall  to  the  ground.    And  being  in- 
terrogate, if  be  saw  Finhaven  the  panoel  make 
a  thrust  at  my  lord  Strathmore  with  a  sword f 
Deponed,  he  did  not  see  him  make  the  thruat, 
but  at  that  time  did  see  no  other  sword  drawn 
but  Fmhaven's ;   and  after  my  lord  retired  he 
saw  several  other  swords  drawn.      Deponed, 
That  there  was  no  other  company  standing 
with  my  lord  but  my  lord  Rosehill,  and  his 
own  brother  Mr.  Thomas,  before  that  Bridgeton 
and  Finhaven  came  up :   And  that  he  saw  nil 
this  that  he  has  deponed  upon,  from  his  own 
shop-door,  which  was  about  seven  or  eight  ells 
distance  from  that  part  of  the  street  where 
my  lord  Strathmore  was  standing.    And  being 
interrogate,  if  he  knows  what  came  of  Bridge- 
ton,  dier  he  came  up  to  my  lord  ?   Deponed, 
That  he  knew  not  wnat  became  of  Bridgeton 
after  my  lord  put  him  aside :   And  that  there 
was  as  much  day- light  as  he  could  see  what  he 
has  deponed  upon:   And  that  Finhaven  the 
pannel  was  in  boots ;   and  that  he  was  coming 
fttft  up  after  Bridgeton,  but  Bridffeton  went 
fiMter  towards  my  lord ;  and  that  when  my  lord 
Strathmore  fell,  he  saw  Thomas  Adam,  malt- 
man,  take  up  my  lord  from  the  jrround,  and 
saw  no  other  body  assisting.     Dmoned,  ha 
saw  the  psnnel*s  sword  twisted  ontor  bis  hand 
by  Mr.  Thomas,  or  my  lord  Rooehill ;  but 
which  of  them,  he  knows  not;    and  that  it 
was  dler  my  lord  fell.    And  deponed.  That  he 
did  see  the  wound  in  my  lord's  belly,  a  little 
bdow  the  navel;  and  that  it  was  bleoding. 
Deponed,  That  he  saw  Finhaven,  after  hia 
sword  was  twisted  out  of  his  hand,  walk  in  hie 
ordinary  way  oif  walking,  iowarda  the  ladjr 
Auohterhouse  her  house.  CoMoictsnikepetef* 
And  this  is  the  troth  as  he  should  answer  In 
God.  BoBaerllBivoaiw* 

Ad.  Cockbubmb.. 

Nat  Of  The  procuiatora  for  the  paneal  having 
(bafoce  puiyiBg)  (dBuuted  to  the.  abefeifaiul 
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Mcrt  Htututue,  why  beoafht  sot  to  be  • 
iMDOiiD  thiseMe;  heiaie,  gmce  bis  citntiOB 
li  kei  mknum,  he  had  wprcaaed  ndtce  and 
Iknll  igi'Mtt  tbe  ptBoel  in  tbir  wordi,  fis. 
■That  hetbankcd  God,  he  had  now  an  oppor* 
hoitT  to  faang^  him,  and  woaM  do  it  ir  he 
floold."  Aod  aeeoi^  these  ezpiessioos  were 
dMriy  yeoveB  agaiiist  him,  hy  two  concurring 
wilMttei,  m  presence  of  the  comt  and  jury, 
dtty  dcHred  the  same  n vht  be  so  marked  m 
the  bsob  of  adjournal.  Which*  and  this  do* 
pwiion,  the  loras  left  to  the  eooadcration  of 
tkjary. 

David  Isrd  HosMll^  solemnly  sworn,  purged, 
cxtmiiMd  and  intent^gfate,  deponed,  (being  in- 
terroj^te  for  the  paonel)  That  the  time  libelled, 
tbe  deponent  on  the  occasion  of  a  burning,  was 

a  bin  company  with  the  deceased  earl  of 
more,  the  pannel,  and  others ;  and  toge- 
Aer  tbcy  dined  in  Mr.  Carnegie  of  Lours's 
hwae;  snd  after  dinner  and  ^b^  barying  was 
orer,  they  together  went  to  the  house  of  Mr. 
IKeboa,  clerk  of  Forfar,  where  tbey  continued 
ane  considerable  time,  drinkinff  a  glass  of 
vine  togfether;  and  after  they  left  that  house, 
tbeysiBembled  in  the  house  of  my  lady  Auch* 
terbooie,  in  Uie  same  town,  the  pannel^i  sister, 
where  the  deceased  Earl  had  gone  to  make  a 
yint  Deponed,  That  during  all  that  day,  and 
is  the  fereral  places  where  the  deceased  Earl, 
theptiuel,  and  the  rest  of  tbe  company  were, 
he,  the  deponent,  ohserred  nothing  but  great 
ariGty  sod  friendehip  betwixt  the  deceased  Earl 
ad  the  pannel.  Deponed,  That  before  they 
pikd  from  the  bdy  Aodhterhouse's,  the 
psBoel  appeared  to  the  deponent  to  he  drunk, 
tod  fiir  gone  in  drink,  to  the  degree  of 
Uaggeriag;  and  he  observed  the  pannel 
drmh  plentifully  in  these  several  houses.  De- 
PMcd,  That  he  tbe  deponent,  daring  the  time 
»f  ui_  L  .       ,.^  .t    ^^  company,  was  mostly 


csnged  in  oonTersation  with  the  deceased  Earl, 
iaa  bad  not  tbe  occasion  to  obserre  what 
Med  in  convenation  betwixt  the  pannel  and 
Mr.LysnofBridgeton:  and  being  interrogate 
thnt  what  he  knew  of  the  character  and 
tesyr  of  the  nmnnel  ?  Deponed,  That,  ac- 
wJ&ar  to  the  deponent's  knowledge  of  him, 
wlHchosd  been  of  long  continuance,  and  par- 
MuiV  aooording  to  the  characfer  he  the 
psael  bore  in  tbe  coontry,  he  was  thought  to 
hesovise  quarrelsome  in  his  temper,  but  to  be 
tf  a  peaceable  and  good  dispoartion.  Causa 
^OiHhap^et,  And  this  was  the  truth  as  he 
■ittaU  answer  to  God.  Rosehill. 

D.  EasaiNB. 

WUIkm  Douglai^  lawful  son  to  William 
^^u,  late  provost  and  chirurgeon-apothe- 
^  io  Forfar,  solemnly  sworn,  purged,  exa- 
«d,  snd  interrogate  for  the  pursuers,  De- 
pwd,  That  on  that  day  whereon  the  deceast 
^  of  Strathmore  was  wounded,  he  the  depo- 
M  WIS  at  Forfar,  and  on  the  streets,  where 
^did  see  the  Earl  with  my  lord  Rosehill  and 
«•  'Fhomas  Lyon  his  brother,  and  at  the  same 
^hg  obMTvefl  FiofaaTen and  Mr.  Lyon  of 
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Bridgeton  sludmg  Isfetfaer  nev  to  the  kdy 
Anchtsrhonse  her  lotting;   and  so  on  there- 
after looking  aboQt,  he  observed  Finhavea 
leaninff  and  falling  haekwards  into  a  kennel ; 
and  after  getting  out  of  it,  which  he  appeared 
to  the  deponent  to  do  very  soon,  he  drew  hie 
sword,  and  with  it  went  np  to  the  company 
where  tbe  Earl,  Bridgeton,  and  the  rest  were; 
and  at  the  first  sight,  upon  tbe  pannel 's  an* 
proachii^  to  the  Earl,  Bridgeton   and  tne 
rest,  Bndgeton  was  then  mierpoaed  betwixt 
the  Earl  and  the  pannel;  but  all  of  a  sodden 
and  a  dap,  the  Eari  came  to  be  interposed 
betwixt  Bridgeton  and  the  pannel ;  and  at  the 
time  of  the  said  Earl's  interposition,  the  panuct 
was  within  the  length  of  hb  sword  at  the  place 
where  Bridgeton  was  stsndintr ;  that  is  to  say, 
had  been  standings    Deponed,  That  he  did  ob- 
serve the  pannel  make  a  thrust  with  his  sword, 
and  at  the  time  of  so  doing,  the  Earl  was  stand- 
ing next  the  pannel,  and  his  lace  towards  him. 
Deponed,  That  the  Earl  received  a  wound  in 
his  belly,  and  after  receiving  it,  he  saw  him  pnll 
his  shirt  from  under  his  breeches,  and  at  the 
same  time  saw  him  blooding,  and  soon  there* 
after  his  lordship  fell  down,  and   he   heard 
him  say,  that  he  bad  got  it ;    and  before  the 
Earl  fell,  and  while  he  was  upon  the.gronad, 
he  did  observe  his  brother  Mr.  Thomas,  with 
his  drawn  sword,  twiit  Finhaven's  sword  out 
of  his  hand,  aflter  seeing  and  hearing  some 
clashing  of  their  swords :  hut  at  the  time  when 
Fiohaven  made  the  posh,  as  said  is,  he  observed 
no  other  sword  drawn  hot  Finhaven's ;  and  at 
the  time  when  the  pannel  recovered  his  thmsl^ 
the  pannel  and  the  Eari  were  very  near  eneano* 
ther:  *and   all  this  time,  the  deponent  wan 
about  the  length  of  this  room,  or  some  more, 
distant  from  the  said  Eari  and  the  panneL 
whose  skies  were  opposite  to  tbe  deponent ;  and 
after  the  earl  of  Strathmore's  fall,  and  that  hii 
Inretber  Mr.  Thomas  twisted  the  sword  out  of 
the  pannd's  hand,  the   pannel,  who  was  in 
boots,  ran  towards  his  sister's  door  :  after  the 
deceased  Earl  was  carried  to  a  house,  and  his 
wound  was  drest,  he  heard  his  lordship  say, 
that  after  the  sword  entered  his  belly,  ne  the 
pannel  gave  it  a  second  thrust.  Deponed,  That 
when  he  observed  Finhaven  falling  into  the 
puddle,  as  abovesaid,  there  was  none  standing 
with  him  or  by  hira  but  Mr.  Lyon  of  Bridgeton, 
And  what  he  has  above  deponed,  hspiiened  on 
the9ihday  of  May  last,  about  the  hour  of  nine 
at  night.    Cauta  $cientut  patet     And  this  wan 
truth  as  he  should  answer  to  God. 

Will.  Douolas. 
Da.  Erskinb. 

Andrew  jyouglati  also  lawful  son  to  the  sdd 
William  Douglas,  solemnly  sworn,  purged,  exa- 
mined and  interrogate,  Deponed,  That  the  time 
and  place  libelled,  tbe  deponent  saw  John  Lyon 
of  Bridgeton  push  the  psnnel  upon  the  breast, 
whereby  the  pannel  fell  in  the  gutter,  which  the 
deponent  apprehended  would  have  taken  him 
up  to  the  knee;  that  it  was  a  very  nasty 
gutter;  and  that  he  saw  tbe  paonel  ariseont 
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T'sJ^Jtma  Carnegie, 


J      ^      ,wi»  »««  •*(•  *»  deponent 
tL\-ir'    *tv>*»  ^•►^ TW«as  Lyon 

*^'^^  *^^  *>  W  *w*f  •  disbiog  with 
.  Aitft  Hth  TlMniasLyon  did 
^l«  94N«4  Ottt  of  Finhaven's 

j«  rnlMWtn  rnn  away  to  his 

.  ^  1^7  MN»w«>wwwwt*s  lodging,  and 

^^  -ji,j^  ^1^  yai«    Causa  scientus 

^^  ^iii(  viH  1^  truth  as  he  sbould 

«  ^^  Andrew  Douolas.   - 

And.  FLsrcHBR. 

\^  S^-^^^ir^w^M^ter  in  Forfar,  solemnly 
j#o4  tsamined  and  interrogate,  de- 
M*,>«»  t^M  ^  ^  ^°^®  ^^  P'^^^  UbeUed,  the 
•SfcT-'juKt  ^**^  oocasion  to  go  to  water  bis 
Z^Mf^Tv iHMiiie saw Bridgetou and  the pan- 
mL  «^  ^^y  c«me  oat  from  the  lady  Auchter- 
Wmw"^  Iwic^ff*  about   the  bridgestone  near 
UU  jlaw>^^,  ^^  there  beard  Bridgeton  say 
%ik  «W  MMoli  Yon  must  give  me  an  answer  to 
Mt  Mffstton,  which  the  deponent  heard  ^as,  If 
^  JljiMitl  would  give  bis  daughter  to  the  lord 
K^^Uif  And  upon  the  panners  saying,  No ; 
l^j^jvKM'  asked  nim,  If  ne  would  drink  a  bpt- 
ll^  i7witte,  and  if  he  would  drink  the  king's 
li^tHb  f  And  upon  the  pannel's  refusing  to  do 
fll^,  the  deponent  saw  Bridgeton  take  hold  of 
lilt  pannel  by  tBe  breast,  and  violently  push  him 
iilO  the  kennel ;  and  heard  Bridgeton  at  the  same 
timet  "^y*  ^*  ^^^  ^  damned,  and  your  king 
Qaorge,  whom  you  love  so  well .  And  thereafter 
Bridgeton  walked  towards  m  v  lord  Stratbmore, 
ilrrrbomas  Lyon,  and  my  lord  Rosebill,  who 
were  standing  upon  the  street  at  some  little 
distance ;  and  that  Finbaven  was  helped  out  of 
the  gutter  by  a  footman  of  my  lord  Strath* 
more's:    and  that  upon  the  pannel's  getting 
upon  the  streets  again,  he  immediately  drew 
hw  sword,  and  ran  up  tbe  street  after  Bridge- 
ton  ;  and  before  Bridgetdn  bad  come  the  length 
of  the  place  where  the  lord  Strathmore  and 
others  were  standing,  be  looked  over  his  shoul- 
der, and  seeing  Finbaven  foltowing  him'  in 
manner  above  mentioned,  he  run  up  to  my  lord 
Stratbmore,  who,  and  the  rest  of  the  company, 
bad  still  their  backs  turned  to  the  place  fitmi 
whence  Finbaven  and  Bridgeton  were  coming : 
«Dd  that  Bridgeton,  upon  his  coming  up  to 
-^thmore,  laid  hold  upon  my  lord  Strathmore's 
'  and  endeavoured  to  pull  it  out ;   upon 
V  knrd  Strathmore  tuxining  about  pushed 
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iff  tlie  mean  time  Pinbaveii 
with  bis  sword  at  Bridgeton,  and 
be  observed  mv  lord  fikratbrnoro' 
Bridgeton  aside,  and  inalte  a  step  to-  • 
Fmbaveo  ;  and  observed  at  same  time ' 
,  going  Of},  with  bis  push,  to  stsgger' 
with  tbe  tbrust  upon  my  lord  Strath- 
;   and  thereafter  tbe  company  went  all 
through  other,  so  that  the^  deponent  could  not ' 
where  the  thrust  landed :  and  very  soon 
thereafter  the  deponent  saw  Mr.  Thomas  Lyos^ 
with  his  sword  ca'  Finhaven's  sword -out  of  bis 
band,  which  lighted  at  a  good  distance  upoa  • 
the  street :  upon  which  Finhavenrun  off,  stag- 
gering, towards  the  lady  Aucliterbouse*s  lodg« . 
ing,  and  had  almost  fallen  upon  tbe  street  be- 
fore be  got  in  at  tbe  gate ;  and  much  about  the 
same  time  the  deponent  saw  tbe  earl  of  Strath- 
more fall  down  upon  the  street,  and  afterwards 
carried  off,  and  that  Thomas  Adam  and  Janet 
Binnie  were  the  iirst  that  came  lo  his  assist- 
ance.   Deponed,  That  the  kennel  was  deep 
and  dirty, and  that  the  pannel  ^ns  deep  in  it, 
but  not  freely  covered  :  that  when  he  arose,  his 
face  was  almost  as  black  as  bis  black  coat ;  and 
that  while  these  things  past,  the  deponeot  was 
riding  upon  the  side  of  the  street,  betwixt  tbe . 
gutter  and  the  place  where  the  earl  of  Stratb- 
more  and  others ^ere  standing ;  and  upon  see- . 
ing  tbe  beginning  of  this  accident,  he  stopped 
his  horse  a  little,  till  he  saw  as  above-mentioned. 
Causa  scientuB  paiet.  And  this  was  the  truth  as 
he  sbould  answer  to  God.    John  F£rrier. 

And.  Fletcii£R. 

Datid  Barclay  f  lawful  son  to  David  Barclay, 
brewer  in  Forfar,  solemnly  sworn,  purged,  ex- 
amined and  interrogate,  Deponed,  That  at  the 
time  and  place  libelled  he  saw  Bridgeton  push 
the  pannel  into  a  gutter,  and  saw  a  servant 
raise  him  out  of  the  gutter  s  and  when  the  pan- 
nel got  to  tbe  street,  be  saw  him  draw  bis  sword, 
and  go  towards  the  i«st  of  the  oonopany,  and ' 
Bridgeton  was  beyond  the  earl  of  Strathmore, 
his  brother  and  lord  Rosebill,  who  were  inter- 
terposed  betwixt  tiie  pannel  and  Bridgeton, 
and  did  not  see  tbe  psnnel  push  with  tbe 
sword,  and  saw  a  little  after  my 'lord  Strath- 
more fall  upon  the  street ;  and  immediately  * 
after  that  saw  Mr.  Thomas  Lyon,  with  a 
naked  sword,  beat  the  pannel'a  sword  out  of 
his  band,  and  tbe  pannel  immediately  run 
toward  tbe  lady  Auchterhonse's  boose,  and 
got  in  at  the  door.  -  And  deponed,  That  wbea 
Bridgeton  thrust  the  pannel  into  tbe  gutter,  the 
servant  who  lifted  him  up,  said  to  Bridgeton,  or 
some  other  servant  standing  by,  that  he  was  un- 
civil, though  he  was  a.  gentleman  :  and  that 
what  the  deponent  saw  and  heard,  as  aforesaid^- 
was  betwixt  eight  and  nine  o'clock  of  tbe  even- 
ing of  the  day  foresaid.  Causa  scientia  pateL 
And  this  was  the  truth  as  be  should  answer  to 
God.  David  Babclat. 

Wa.  Caloerwood. 

EUxaheih  Btnnie,  spouse  to  Andrew  Gray, 
baxter  in   Dundee,  solemnly  sworn,  purged. 


czimined  and  interrogate^  deponed,  that  tke 


,  Tfc 


Me  tti4  l^aee  libelM, 
Bridff«ioii  give  a  posb  to 
ke  fiS  ID  the  gotter,  tad 
the  tord  Str^moie's 
pit  1o  the  street,  saw  fain 
Mini  bim  otter  so  (m^  hi 
the  words  were:  a&dtbeB 
her  back,  and  did  not  see 
the  sword.    Cause 
wss  the  troth  as  she 
sad  declared  she  eoold 
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IsrfStaMlHMve  Mn  Mf  ancid 

ftehavea;  Mdiben 

thfengh  elhar,  and  ht 

them, 

eat  of  his 

did  see  his 


Jokn  Mackyy 

brotber-germaa  te 

solemnly  sworn,  puiged, 
ngate,  deponed,  that  at  the  tine  aad  jisBe  %- 
helM,  be  did  see  Wi]!iaa  lbc«:Uu  ww  Iotl 
Stratbmore's  serrant,  take  Fisliav«B  ^  ' 
OQt  of  the  gutter,  where  the  fieponent  stv  Iahl 
ly  ;  and  did  see  Fiohsvec  dissr  \m  Fword  aher 
hewasotit:  and  did  hear  one  of  uie 
standing  in  tbe  phice  where  mr  Ivri,  Szr^Aaaxrt 
was  wounded,  call  oot  to  FmLsiem,  Ssaxif  nf!, 
Sir ;  and  a  little  spsoe  theraafier  he  fi^  she  de- 
ceased earl  of  StntbsMre  taken  up.  C 
tnti^fatet.    And  this  is  the  tnsth  as  he  sheaflL 
answer  to  God;   and  depaaed  he 
write.  Wa. 


WtbedepsMMg^ 
his  decbes  leady ,  Ibr  he 


serraDtta  J; 
Finhayeo,  solemn! j 
and  intern^pste,  depooed,  Tbat  at  like 
place  libelled,  the  deponent  was  biM.-*.  b^ 
master's  horses  opoo  the  strcds  of  Yvrimr 
to  tbe  lady  Aocbtefhoossi's  M^ic^:  t^xi  be 
had  seen  the  said  earl  ef  Stia&aNse,  and  other 
company  with  him,  g^  aioafr  tbe 
fbe  said  lodgiocr,  and  bis  awter  aad  B 
Sdfowed  at  a  little  distaaee ;  heard 
veniDg'  together,  and  thooght  that  Brid^es^ 
loakt  and  spoke  angry  at  ha 
maaded  that  be  sbooM  gire  htm 
4hl  not  wen  hear  what  ms  muter  ssid, 
these  words*  That  be  imended  to  be  of  that 
aohitkni  still :  wbcseopoa  Bridgrtoo  w*th  his 
Ivro  hands,  poshed  his  msster  into  the  gatier, 
at  the  same  time  ezpresaag  himself.  Go  be 
daam'd,  and  let  that  man  take  him'^  far 
he  had  so  great  a  ftyoor.  And  the 
aeeiag-  his  master  lying  in  the  gaiter,  ^lit  his 
faoffscB,  and  came  to  relieve  him,  bat  feond  that 
ajloflil  Stnthmore's  senraat  bad  helped  htm 
oat  belbre  be  came,  aad  then  he  did  aee  his 
amster  draw  bis  sword,  aad  ga  pretty  tat  lor- 
went,  staggering,  aad  saying.  This  caaaot  be 
aaliered  ;  uen  bis  aiasler  came  ap  to  the  oon- 
aaay,  and  saw  bim  make  a  posh  atDridgetee; 
M  that  before  bis  oMster  came  op  to  them,  he 
iBd  see  Bridgeton  make  an  attempt  to  draw  my 
lord  Stfatbmore's  sword ;  and  as  Bridgeton  was 
Mag  toward  my  lord  Strathmore,  he  did  see 
Bridgeton  look  over  his  shoalder  to  Finhavea, 
sadfeoktasifbehadbeenlaagb'nig.  Obserred, 
thai  when  bis  master  made  tbe  pu%,  as  befiire- 
iMntioned,  be  seemed  as  if  he  had  been  fslbng, 
sad  saw  bim  close  opoo  lord  Strathmore :  but 
Mica  this,  my  lord  Strathmore  bad  pot  Bridge- 


to 


of  the 


Mr.  Patrick  Lyon, 
T  sawa,  paigcd.  earn* 
deposed.  That,  aa  the 
9!h  ef  May  last,  ihe  £d  see  mr  Vscd  Slrath- 
~  Fiabavea  ia  the  lady  A  ochtef  housed 
Ad  see  aor  hear  aothifig  i^aaa  he- 
t  what  was  kind  and  civil ;  and 
of  the  tisseinthe  room  before 
BndgetOB  came  in :  bat  aft^  he  came  ia,  she 
was  bat  ooouag  aad  eotng;  aad  when  mj 
lady  cs'^ed  ibr  a  glass  w  biandy,  the  depoatat 
bniagbt  it  m,  and  my  lady  set  it  by,  aad  saw 
asbody  drink  it,  and  tnat  my  lady  told  m  the 
eompaoy.  That  Bridgeton  bad  taken  her  by 
the  wrist,  and  that  she  bad  not  besa  ao  ill  asM 
by  any  man,  and  complained  of  paia.  Aad 
deponed,  that  Ihat  afierooon  Finhavea  appear- 
ed m  be  very  drunk.  Caasa  scieiitui  ^ct. 
And  this  b  the  truth  as  she  should  answer  ta 

God.  ElIXAIBTB  TlLSNT. 

Ao.  CocKBiawB* 


- » 


hmhd  Meik,  serrant  ta  the  befbce-aamad 

designed  fifargaret  Carnegie,  solemnly 
sworn,  poiged,  eaamined  aad  interrogate,  de- 
poned. That  m  the  evenmg  oa  the  9th  of  May 
last,  Fiabavea  came  op  to  the  My  Aachter* 
hoiHK'a  hoase,  and  the  door  heiag  shut  after 
him,  she  caaie  np  sfter  into  the  smd  boose ; 
and  she  tarnii^  about  upon  some  people  knock- 
ia^  at  the  door,  and  opening  die  same,  there 
came  in  two  or  three  noblcaam  or  gtatkmea 
with  dnwa  swards  i  aodFiBhaTea 


US] 
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in  the  tfuice,  [puMfe  Ami  Ibe  IdtehMtoUie 
ehambera,]  she  took  Ihbi  by  thedeofttyMid  [^nl 
him  10  the  peat-hoote,  aod  lookt  tho  door  of 
the  peat-boaae ;  and  when  the  bailie  eane  in 
iearch  of  hiniy  she  delWered  the  key  to  the  bai- 
lie»  who  took  him  out  And  deponed*  that  Fin- 
haven  was  mertaHy  drank,  and  when  ahe  saw 
hioi,  be  was  all  bespattered  with  dift  Cmua 
tciemtim  patet.  And  this  ia  ^hm  tnrth  as  she 
nhould  answer  to  God.  And  daponed  ahe  ooidd 
not  write.  Ai».  Cockbvimb. 

WUluun  Diekiimy  shoemaker  inTorfbr,  so- 
lemnly sworn,  jporgfed,  examined  and  interro- 
Site,  deponed,  That  the  time  and  pboe  libelled, 
e  deponent  being  at  his  own  stair-foot,  aaw 
two  gentlemen  standing  together  whom  he 
then  did  not  know,  and  one  of  them  did  throw  the 
other  iu  the  puddle ;  and  that  gentleman  who  was 
thrown  in  the  pnddle  waa  taken  forth  thereof 
by  another  whom  be  did  not  know :  and  when 
he  got  np,  he  drew  his  sword,  and  went  np  to- 
wards other  three  that  were  standing  together, 
and  the  gentleman  who  threw  him  in  the  pod- 
die  was  nigh  them ;  he  did  not  see  the  said 
gentleman  posh  with  his  swprd  at  any.  De- 
poned, that  my  lord  Strathmore  was  one  of  the 
three  that  was  stmding  there,  did  not  see  him 
foil,  but  saw  him  carrira  away.  Deponed,  that 
after  the  mob  rose,  be  then  saw  Finhayen  the 
panoet,  whom  be  knew  to  be  the  gentleman 
that  was  thrown  in  the  pnddle,  and  that  be  was 
chased  back  by  two  gentlemen  with  drawn 
swocda  to  my  lady  Auchterboose's  house. 
Coiiis  KteHtie  patet.  And  this  is  truth  as  be 
ahottld  answer  to  God ;  and  cannot  write. 

W.  CikLDERWOOD. 

David  Cautyt  merchant,  and  one  of  the  bai- 
lies of  Forfar,  solemn! v  sworn,  purged,  en- 
nined  and  interroffatCi  deponed,  That  upon  the 
9th  of  BAay  last,  about  nine  o'clock  in  the  even- 
ing, the  deponent  being  in  a  house  near  to  the 
lady  Aucbterbouse's  lodgings,  there  came  a 
servant,  and  told  that  there  was  very  bad  news 
that  night  \  that  the  earl  of  Strath  more  was 
killed  by  Ftnhaven : .  upon  which  the  deponent 
went  to  the  streets,  and  there  found  a  great 
mob,  who  told  the  same  which  he  had  heard 
before.  Whereupon  the  deponent  went  to- 
wards Bfr.  Diclfimn's  house,  to  which  place  the 
earl  of  Strathmore  was  carried ;  and  then  the 
deponent  met  with,  at  least  did  see,  Mr.  Tho- 
me^ Lyon  and  Bridgeton,  bat  cannot  be  sure  if 
my  lora  Rosefaill  was  with  them,  who  went  to- 
wards the  hufy  Aucbterhouse's  kklgings :  and 
Mr.  Fletcher  of  Baltnshow  tofd  tte  deponent. 
That  he  wanted  a  fore  hammer  to  bleak  open 
the  lady  Aocbterhoose^s  door ;  whereupon  the 
deponent  being  a  masistrate,  told,  that  it  was 
his  doty  to  preserve  the  peace,  and  prevent  any 
illegal  proceedings,  or  bad  conseqnenoea  there- 
from. Thereaflar  the  deponent  went  towards 
my  lady  AochterhouSe's  lodging^,  and  there 
found  Mr.  ThoaMs  Lyon  ana  Bridgeton,  and 
demanded  their  arma,  which  they  delivered  to 
the  depoacnt ;  and  thereafter  went  to  the  said 
Mgh^,  got  aocesSi  my  lady  Aiiefalarhoiise's 


aervaat  deliyerinff  the  key  of  the  peil>howe, 
where  he  foond  Finhaven  lyitag  vpoii  Unt 
snraad  above  the  peata,  MtwitliBtandingat  ftni 
tnekdyand  her  aervanta  denied  he  waa  there  $ 
and  the  deponent  told  Fuhayen,  he  was  bin 
prisoner;  and  he  asked  the  dnonent,  how  the 
eari  of  8lmihinore  waa  ?  And  the  deponent  tekl 
he  waa  very  badt  aa  be  was  infonaed.  And 
the  deponent  having  diapened  the  mob,  eanaed 
carry  vinhayen  to  the  priaon ;  and  when  he 
came  to  prison,  he  fell  a  crying  to  a  great  ok-* 
tremity,  aaifhehad  been  distracted,  and  aaid^ 
It  was  the  greatest  misfortune  that  eoold  hoA* 
pen  him ;  and  aaid,  That  he  deserved  to  oa 
hanged  for  wonnding  such  a  worthy  eari :  and 
deponed,  that  Finhaven  appeared  to  the  depo- 
nent to  be  in  liquor,  and  drank ;  but  he  did  re-> 
mt  bis  mifoitune  in  the  same  manner  as  if  htt 
had  been  sober.    Deponed,  that  he  waa  fre^ 

auently  in  priaon  with  Finhaven,  and  in  two  op 
bree  days  after  he  was  imprisoned,  he  heard 
him  say,  That  there  had  been  aome  grudge  or 
misunderstanding  betwixt  the  ewl  of  Strath* 
more  and  him,  but  that  afterwardsit  was  better 
cultivate,  and  in  a  manner  done  away ;  hot  did 
not  bear  the  cause  of  the  said  grudge  or  mia- 
understandiuff  expreat  Deponed,  that  when 
he  heard  Finnaven  regret  the  misfortune  that 
had.  happened  the  eari  of  Stratbmore,hesaid 
the  dengn  waa  against  anoth^,  namely,  Lyoo 
of  Bridgeton .  Causa  $cientie  paiet.  And  this 
is  the  troth  as  be  should  answer  to  God. 

David  Caotv. 
W.  Caldebwood. 
Alexander  Binnie,  provost  of  Forfar,  solemn* 
ly  sworn,  purged,  examined  and  interrogate^ 
deponed,  Tnat  while  the  panael  was  in  prison 
within  the  tolbooth  of  FoHar«  he  the  deponent 
did  fieqnently  visit  him,  and  be  did  hear  Fin« 
haven  aay,  1  iiat  there  had  been  aome  mistakes 
and  miaunderstandings  betwixt  him  and  my 
lord  Strathmore,  on  account  of  a  processof  bas- 
tardy that  was  depending^  before  the  lords  of 
session,  but  did  not  hear  him  speak  as  if  he  was 
under  any  gradge  or  resentment  on  that  ac- 
count. Droned,  that  about  a  month  before 
the  said  Eari's  death,  he  the  deponent  was  oc- 
carionally  at  a  burial  with  the  said  deceased 
Eari  and  the  pannel,  betwixt  whom  the  depo- 
nent observed  nothing  like  misunderstanding, 
but  that  their  carriage  to  one  another  waa  ctviT; 
and  particnlariy  remembers,  that  at  the  time 
Finhaven  drunk  a  glass  to  the  health  of  the 
countess  of  Stititfamore,  and  after  drinking; 
threw  Qp  the  glass,  which  broke  with  its  fall  ; 
and  thia  happened  in  the  bouae  of  clerk  Dick- 
son in  Fonar :  and  when  the  earl  of  Strath- 
more vrent  to  take  his  horse,  the  pannel  and  the 
deponent  wailed  of  him.  And  being  interro- 
gate, if  on  that  day  he  heard  the  earl  of  Stmth- 
more  invite  the  nannel  to  visit  him  f  Deponed 
negative  ;  and  mm  a  letter  put  into  the  derk^i 
hands,  apprehends  that  they  were  not  in  aooorse 
of  visiting.  Cau$a$cientut  patet.  And  this  In 
the  troth  as  he  shoold  answer  to  God. 

Albx.  BimfiK. 
DAaEnsKUiB. 


il5J        Jor  the  Murder  of  the  Earl  of  Slraihmore.         A.  D.  1728. 
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Fodow*  tbe  Letter  rdative  to  the  abo? e  De- 


**  Sir ;  we  propose  to  have  a  meettog  at  your 
kose,  oa  Tuesday  next,  to  fiobb  thai  aflkir  of 
Kr.  Martiiie's ;  wherefore,  if  y oar  eonyeaiency 
CMld  allow,  1  wish  yoa  would  make  a  visit  to 
1^  kHrd  Stratbmore,  to  satisfy  him,  and  that 
ke  nMy  eeod  one  mandate,  so  as  that  erery 
Ihto^  may  go  on  as  was  proposed.  Your  an- . 
firer  is  expected^  by,  Sir,  your  most  bumble 
Mrrant,  Ja.  Carnegie." 

<•  Ftnhawen^  3rd  May^  17S8/' 

Directed  on  the  back  thus :   «  To  Pro? ost 
Alexander  Binnie,  in  Forfar." 

Edinhurph^  ^ndAug.  1728. 
This  b  the  Letter  to  which  Alexander  Bio- 
aie^  provost  of  Forfar,  his  Deposition  of  this 
dsy  rebtee.  Ad.  Cockbub:ie. 

Ckarki  Cmmegie,  brother-german  to  Patrick 
Csnicgie  of  Lours,  solemnly  swom,  purged, 
enmined  and  interrogate,  deponed,  That  he 
knew  tint  there  was  not  a  very  good  understand- 
ing betwixt  the  deceased  earl  of  Stratbmore  and 
the  pnuiel,  and  for  the  space  of  two  years  they 
had  not  Tisiled  one  another ;  but  he  never  did 
hcsr  the  pannel  express  any  grudge  or  resent- 
ment against  my  lord  Stratbmore.  Did  hear 
that  abont  two  ^ears  ago  or  thereabouts,  there 
feil  out  some  mistakes  in  discoursmg  abont  a 
bsigniii  of  meal ;  and  that  the  panoel  was,  as 
be  "beard,  that  night  at  Glammis,  but  went 
avisj  next  morning  about  four  o'clock ;  but 
he  the  deponent  was.  not  present  with  them  at 
said  time  ;  but  did  hear,  that  what  happened 
betwixt  them  at  that  time,  ^ve  rise  to  some 
BisQadentandings.  Cauta  scientue  patet.  And 
tUs  in  the  troth  as  he  should  answer  to  God. 

Charles  Carnegie. 

Da.  Ersunb.    . 

Sir  Alexander  Wedderhtm  of  Blackness,  so- 
lemnlj  sworn,  purged,  examined  and  Interro- 
gate, deponed.  That  aliout  the  end  of  October, 
17S6,  there  was  a  meeting  of  the  gentlemen  of 
the  shire  of  Ang^s,  concemiog  their  afl^irs,  in 
the  town  of  F^ar,  where  the  deceased  earl  of 
Stratfamore  was  chosen  preses  of  the  meeting; 
and  that  the  laird  of  Pinbaven,  who  was  there 
also,  called  down  the  deponent  to  the  street, 
ami  ezprest  himself  to  this  purpose:  That  be 
had  met  with  several  disobligations  from  the 
carl  of  Stratbmore,  of  which  there  was  just 
BOW  an  instance,  that  the  Earl  being  preses  of 
the  meeting,  had  kept  him  out  of  a  committee 
thai  was  then  chosen ;  that  the  Earl  was  bis 
debitor,  and  was  owing  him  several  years  an- 
■Bal  rents ;  that  he  did  not  much  notice,  but 
that  be  woohl  resent,  or  make  the  Earl  rq>ent 
wliaft  be  bad  met  with,  or  words  to  that  pur- 
jnee :  and  this  he  said  with  an  asseveration,  and 
desired  the  deponent  to  acquaint  the  Earl  with 
*  wh^  be  bad  said :  but  the  deponent  refused  it, 
K  tnd  said  they  were  all  friends  together,  and  he 
'  irsold  forget  it  against  to-morrow.  And  de- 
'  laaed,  that  he,  the  deponent,  that  same  night 
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did  sneak  to  my  lord  Gray,  to  speidcto  my  lord 
Strathroore,  to  get  Finhaven  added  to  the  com- 
naittee,  saying,  That  would  make  all  things 
right;  but  my  lord  Gray  returned  no  answer 
to  the  deponent.  Coma  ioientim  paUt,  And 
this  is  the  truth  as  he  should  answer  to  €h>d. 

Alex.  Weoderburv. 

Wa.  Primqlb. 

William  Dauglaty  late  proVost  and  ehirnr- 
geon-apotbecary  in  Forfor,  solemnly  swom, 
paiged,  examined  and  interrogate,  deponed^ 
That  upon  the  9th  of  May  last,  at  nine  o'clock, 
at  night,  the  deponent  was  called  to  tha  earl  of 
Strathmore,  who  had  cot  a  wound  $  and  having 
paused  and  dressed  die  wound,  he  found  it 
went  in  about  three  inches  and  a  half  above  the 
navel,  and  came  out  to  the  back-bone, .  about 
two  inches  below ;  that  he  first  drest  the  wound 
in  the  belly,  and  then  that  in  the  back ;  that 
the  Earl  having  asked  his  opinion  of  it ;.  he 
said  he  was  not  without  great  hazard,  and  de«. 
sired  more  assistance ;  whereupon  an  express 
was  dispatched  to  Dundee  for  pnysicians ;  that 
the  deponent  thought  the  wound  mortal,  and 
did  not  think  any  could  recover  of  that  wound ; 
the  Earl  lived  aliout  forty-nine  hours  thereafter, 
and  died  upon  the  Saturday's  night,  at  ten 
o'clock,  of  the  foresaid  wound.  Deponed,  that 
the  Earl  said  to  him.  That  Finhaven  had  givca 
him  that  wound,  and  that  afler  he  gave  the  first 
tlirost,  he  pressed  the  porael  of  the  sword  for- 
ward with  bis  breast;  and  that  ii  was  the  d^ 
poneni's  opinion^  from  what  he  observed,  what* 
ever  sword  had  given  that  wound,  was  either 
rusty  or  had  a  nitch  in,  which  brought  out  the 
amtntum  without  the  bellv  ;  and  tbe  deponent 
afterward  having  seen  the  sword,  which  was 
called  Finhaven's  sword,  he  perceived  a  nitch  m 
it,  some  more  than  a  hand-brode  from  the  hilt. 
Causa  tcientiig  paieL  And  this  is  the  truth  as 
he  should  answer  to  God. 

WlLUAH  Dot7GLAS« 

Wa.  Prxnglb. 

I%(mat  Cricktcn,  chirurgeon-apothecarjr  it 
Dundee,  solemnly  swom,  purged,  exanuned 
and  interrogate,  ifeponed)  That  upon  the  even- 
iDg  of  the  9th  of  May  last,  the  deponent  was 
sent  for  from  Dundee,  to  wait  on  the  now  de* 
ceased  earl  of  Strathmore,  and  arrived  at  Foifar 
next  morninff  about  one  o'clock,  and  there  saw 
the  wowul  Uie  Eari  bitd  received,  which  ap- 
peared to  tbe  deponent  to  have  been  by  a 
sword,  which  had  entered  about  three  inches 
and  a  half  above  the  navel,  and  had  gone  out 
at  the  back,  about  four  inches  from  the  back* 
bone,  a  good  deal  lower  than  where  the  sword 
entered ;  and  the  deponent  said  the  wound  was 
mortal  to  his  apprehension  ;  and  that  the  earl 
of  Strathmore  died  thereof,  in  about  two  days 
after  the  receiving  of  it.  And  deponed.  That 
the  defui^cttold  the  deponent,  that  Finliaven 
had  given  him  that  wound ;  that  he  did  not 
believe  be  designed  it  for  him,  and  yet  there 
was  one  circumstance  which  he  could  not  an^ 
count  for,  viz.  That  aAer  the  sword  had  s»« 
tered  his  body,  Finhaven  presseit  it  forward^ 
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ftll  their  bedlct  were  dote  together.  Defioned, 
Itiet  Bridifeion  is  «  good  4eel  taller  than  my 
lord  Strathmorewas :  and  that  my  lord  Stratt!i« 
more  unore  a  fair  wig,  and  Brtd^feton  wore  a 
Waek  one  uaaally.  Ccmm  tcienttepatet.  And 
thia  is  tratb  as  he  should  aaawer  to  Uod. 

Tho.  Cricbton. 

And.  Fletcher. 

Dr.  John  Wedderbun^  phyaician  in  Doodee, 
•oleiiwly  sworn,  purged,  examined  and  interre- 
gmte,  dq»oned,  That  he  was  called  to  wait  on 
the  earl  of  Sbrathmore,  when  he  reoeired  the 
wound  apon  the  9th  of  Ma^  last ;  and  the  de* 
poaent  saw  him  next  mormng  eariy ;  and  apon 
viewiDg  the  wound,  it  appwed  to  the  dcpo<- 
nent  to  have  been  given  by  a  three-cornered 
sword,  which  had  entered  about  three  inches 
above  the  navel,  and  went  out  in  the  back  en 
the  left-side,  sofoe  inches  from  the  bads- bone, 
and  about  two  ioebes  lower  than  where  It  had 
entered ;  and  the  wound  was  to  the  deponent's 
BpnreheDsion  mortal;  and  accordingly  the  earl 
of  Strath  more  died  of  that  wound  upon  Satorday 
sight,  about  two  days  after  he  had  received  it ; 
and  the  deponent  thereafter  saw  the  deftinot 
opened,  whereby  it  appeared,  that  the  weapott 
had  passed  through  thecsul^  the  giit'Coloii,and 
the  ptexut  mesentericm.  And  deponed,  fliait 
the  defunct  tokl  him,  that  he  had  an  insprcs- 
sion,  that  the  person  who  gave  him  the  wound, 
had,  by  applying  his  belly  to  the  pomel  of  the 
sword,  posbed  it  forward  upon  him.  Deponed, 
tbatBndgelon  is  of  a  much  taller  stature,  than 
my  lord  StcalhoMre  was ;  and  that  my  lord 
Senatfamore  usually  wore  a  fair  wig,  and 
Bridgeton  a  black  one.  Cau$a  tcientUs  patei. 
And  this  is  the  truth  as  he  should  answer  to 
God.  John  Wedderbubme. 

And.  Flbtcbbe. 

Dr.  Charles  Fotkeringhame^  physician  in 
Dundee,  solemnly  sworn,  purged,  examined 
and  interrogated,  deponed  conform  to  Thomas 
Cricbton,  the  former  witness,  in  cmnMs, 
Cavm  identut  pattt.  And  this  is  the  truth  as 
ha  ahouU  answer  to  Ckid. 

ChA.   FOTHXRIMOHAMB. 

Ad.  Cockbornb. 

Follows  the  Witnesses  for  the  Paonel's  Ex- 
culpation : 

Margaret  Carnegie^  lady  Auchterhouse,  so- 
lemnly sworn,  purged,  exaroineil  and  interro- 
gate, ut  tupraj  deponed.  That  on  (he  afternoon 
of  the  9th  of  Bfay  laat,  the  earl  of  Stratlimore, 
Bridgeton,  and  Fiuhaven,  were  in  thedepo^ 
lient's  house ;  she  observed  no  manner  of  dit- 
ferenee  betwixt  the  earl  of  Strathraore  and  Fin- 
haven;  and  that  the  paiinel  and  theotOcr  com* 
psay  drunk  my  lady  Strathmore's  health  twice 
over,  and  the  pannel  tseswl  up  the  glass; 
during  that  time  Bridgeton  was  ustug  rough 
•xpressioofi  to  the  pannel,  and  was  takmg  him 
by  the  breast,  and  very  rude  to  him  ;,  and  that 
when  a  glass  of  braniTy  was  brought,  she  de« 
aked  Bridgeton  to  take  a  dram,  and  be  desired 
il  ihoiiM  he  given  to  Finhaveoi  her  hrolber; 
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but  she  said  im,  for  it  did  appcir  to  her  hedid 
not  want  it^  for  he  was  then  very  drunk;  aa4 
that  Bridgeton  took  her  the  deponent  by  the 
wrist,  and  soueezed  it  herd,  and  said  it  would 
be  no  difficulty  to  break  it ;  and  during  th« 
same  time,  Bridgeton  took  Finbaven  by  the 
arm,  and  struck  his  hand  down  to  the  table^ 
and  said.  Will  ye  not  agree  to  give  one  of  your 
daughters  to  VLosehill?  And  Bridflreton  further 
said.  If  he  was  a  young  man,  andtf  Finhaveo 
refused  him  one  of  his  daughters,  he  would  maul 
him,  and  with  that  shook  his  hand  over  him. 
And  deponed.  She  never  knew  nor  heard  of  her 
brothers  bein^  <|oarrelsome.  Causa  scientuB 
pateL  And  this  is  the  trnth  as  she  shoukl  an^-  * 
swer  to  Ood.  Margaret  Carnegie. 

AO.  COCKBURNB. 

Dr.  J<Am  KirUoch^  physieum  in  Dundee,  so* 
lemnly  sworn,  purged,  examined  and  interror 

Kte,  ut  supra,  deponed.  That  on  the  9th  of  Af  ay 
t,  after  lionrs's  daogbter's  burial,  the  depo- 
nent was  in  derk  DieMoa's  hoiiae  m  FoHhv  iA 
a  room  with  the  pannel,  who  asked  the  depe« 
nent,  if  he  wonkl  go  mio  another  rooas,  where 
the  earl  of  Strsthmore  was,  to  see  his  tordshifft^i 
and  aeoordingly  they  went  into  the,  room  wfacas 
the  Earl  was,  and  stayed  there  about  an  heiir» 
and  dnittk  several  bottles  of  wine  together ;  aed 
dufj&i^  that  time  he  saw  nothing  but  auitaal 
ofvilities  in  the  oompany,  without  the  Isaatep 
pearanoe  of  aoarrels.  Causa  scksUus  paiat* 
And  this  is  the  truth  as  he  should  anawar  la 
God.  John  Kinloch* 

W.  CALDBSWOeD. 

Bavid  Denune,  sadfer,  in  Canongmte,  mh 
lemnly  sworn,  purged,  examined  andintemA 

fite,  ut  supra f  deponed,  Th^t,  in  the  end  of 
elirnarv,  or  beginning  of  March  last,  the  de» 
ceased  Charles  earl  Of  Stratbmore,  and  P!ii^ 
haven  the  pannel,  with  another  gentlemaBf 
whom  the  deponent  did  not  know,  came  to  the 
deponent's  house,  called  for  a  dram,  which  the 
deponent  served  them  with  himself :  and  the 
Earl  first  drunk  to  Finbaven  and  his  family,  and 
then  Finbaven  drunk  the  earl  of  Strathmore's 
health  and  his  family's;  and  at  several  other 
times,  when  the  Earl  was  not  present,  the  de« 
ponent  saw  and  heard  Finbaven  drink  to  the 
said  earl  of  Strathmore's  health.  Deponed, 
he  has  had  occasion  often  to  see  Finbaven,  and 
be  in  company  with  him,  and  observed  him  al« 
ways  to  be  of  a  good  temper,  and  no  ways  ln« 
clined  to  quarrels.  Causa  scientutpatet.  And 
this  is  the  truth  as  he  should  answer  to  God. 

David  Denunb. 
W.  Caldbrwood. 

Damd  Ogihie^  son  to  sir  John  Ogilvie  of  In** 
verqubarrity,  solemnly  sworn,  purged,  aia« 
mined  and  ioterrogale,  ut  supra^  diepsoed.  Thai 
he  hss  had  frequent  occasions  of  being  in  eaot* 

Einy  with  the  pannel,  and  has  oft-times  haar4 
im  testify  his  respect  and  regard  for  the  l^e 
earlof  8trathmore,  by  naming  and  driakbigto 
his  besltfa;and  partioularly  dkl  hear  hisn  doaeal 
his  own  house;  in  themenlh  of  Marcher  AnrB 
lasti  whto  the  d^onent  was  visiting  him ;  llHi| 
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k  to  «y,  dttl  bar  him  drink  both  to  the  £arl*i 
hfliith  and  hk  eoootess's.  Deponed,  That  for 
three  or  four  vean  past,  be  has  been  ia- 
Hy  aoquaioteo  with  the  paanel,  and  ob- 
.  red  moi  alwavs  to  be  of  a  good  and  peace- 
eUe temper;  ani(the  character  he  always  heard 
him  gel  in  the  coontrji  was,  That  he  was 
«f  a  peaceable  and  good  temper,  and  no  wajs 
ynmlaonoe.  Causa  tdeHtutpatei,  And  this 
IS  the  troth  as  he  should  answer  to  God. 

David  Ooiltib. 

Da.  Erskine. 

Mr.  JoilK  Martint^  mtnisfer  of  the  jjfospel  at 
Othio,  solemnly  sworn,  norged,  examined  and 
interrogate,  ut  ntpra,  deponed,  That  be  the 
depiment  baring  bad  some  afiair  to  do  with  the 
deeeased  ear!  of  Strathmore,  as  one  of  the 
heiilws  within  the  deponent's  parish,  on  which 
feoeownt  the  deponent  went  to  wait  of  his  lord- 
ship at  his  bouse  ofOlammis,  but  bad  the  mis- 
ftftnne  to  miss  bim ;  and  upon  his  return, 
Imrmg  waited  of  the  pannel,  and  spoke  to  him 
ef  the  affiiir,  toiling  bim  how  he  had  missed  my 
isH,  and  desired  that  the  pannel  would  fall 
iBoo  some  expedient  to  bring  either  his  lord- 
ship, or  some  from  him,  to  meet  with  the  rest 
ef  the  heritors.  Upon  which  the  pannel  ad- 
▼iaed  the  deponent  once  more  to  wait  of  his 
isrdship  at  Gmromis ;  and  for  hb  reoommenda- 
tioB  and  introdnctioo,  he  would  write  a  letter 
fo  the  Earl,  and  acquaint  him  in  it,  that  he 
was  the  hearer.  Accordingly  the  pannel  did 
write  a  letter  to  the  Earl  to  the  foresaid  pur- 
pose, which  he  delirered  to  the  deponent ;  and 
with  it  he  the  deponent  did  again  go  to  Glam- 
mis,  and  at  that  time  also  bad  tlie  mbfortane  to 
mias  his  lordship ;  npoa  which  he  the  depo- 
nent detiTered  the  letter  to  one  Mr.  Greenbill, 
Ihe^  Eari's  semmt ;  and  the  meeting  of  the 
heritors  hokfin^  upon  the  Wednesdsy  there- 
after, the  said  Mr.  Greenbill  came  mm  his 
lordship,  and  attended  the  meeting :  end  de- 
poned. That  the  writing  of  the  foresaid  letter, 
and  dieliverin^  of  it,  was  about  the  end  of 
March,  or  beginning  of  April  last.  Deponed, 
That  the  deponent  nas  lor  these  three  years 
past  been  intimately  acquaint  with  the  pannel ; 
and  during  the  whole  course  of  his  acqoaint- 
anee,  ke  observed  him  always  to  be  regular  in 
his  life,  and  <^a  peaceable  temper  and  dispori> 
lion,  whwh  is  the  character  be  bears  in  the 
conntry.  Coiue  uietUus  patet.  And  this  is 
ike  troth  as  he  shoiUd  answer  to  God^ 

JoHin  Martins. 

Da.  £rskin£. 

Mr.  Jamei  MaxwtU^  minister  of  the  gospel 
al  Forlar,  sdannlj  sworn,  purged,  examined 
and  interrogate,  ut  sepro,  depoMd,  That  soon 
after  the  eari  of  Strathmore  receired  his  wound, 
the  deponent  waited  of  him,  and  from  him  he 
went  to  the  prison  and  risited  the  pannel, 
whom  be  foand  in  great  disorder,  and  nnder 
the  impressions  of  drunkenness,  his  deaths 
keing  all  covered  widi  mivOt  and  his  face 
beiBiired  with  dirt;  the  deMpent  hdped  him 
to  Hkn  qff  hia  clolhesy  and  sent  tot  a  coat 
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and  some  linens  of  bis  own  to  put  on,  bX 
least  the  coat  was  bis  own,  wliicb  be  helped  to 
pot  on  him,  apd  to  wash  and  clean  bis  facei 
The  deponent  spoke  to  bim  suitably  to  the  oo^ 
oasion  of  his  visit,  both  in  respect  to  bis  drunk- 
enness, and  what  was  published  abroad  he  bad 
committed  upon  the  earl  of  Strathmore,  by 
giving  biro  a  wound ;  upon  bearing  whereof, 
and  toe  deponent  further  saving,  That  be  had 
to  his  great  satisfiuotion  heard  the  earl  of  Strath- 
more prey  to  God  to  forgive  him :  upon  this 
the  pannel  fhll  into  the  greatest  disorder,  toss- 
ing himself  backwards  and  forwards  upon  a 
table,  and  hanging  his  head  downwalrds,  cried 
out,  Good  God !  have  I  wounded  the'  eari  of 
Strathmore,  a  person  for  vriiom  1  had  ffntX 
kindness,  and  against  whom  1  had  no  design  f 
Cauta  mentia  patct.  And  this  is  the  truth  as 
he  should  answer  to  God. 

Ja.  Maxwblul  * 
Da.Ebskinb« 

The  Lords  Justice  Clerk  and  Commisrionem 
of  Justiciary,  ordained  the  Assize  to  inclose  in- 
stantly, and  return  their  Verdict,  m  this  place, 
against  to-morrow  at  twelve  o'clock,  and  the 
haill  fifteen  to.be  then  present,  each  under  tlm 
pain  of  law,  and  the  pannel  to  be  carried  back 
to  prison. 

CuRU  JusTicuRiA,  S.  D.  N.  Re^,  tenta  in 
novo  Sessionts  Domo  Bnrgi  de  Edin- 
burgh, tertio  Die  Mensis  August!,  Mills- 
simo  septingentesimo  vigesimo  octavo,  per 
honorabiles  Viros  Adamum  Oockburne  de 
Ormistoun,  Justiciarium  Clericum  ;  Do- 
minum  Guliehuum  Calderwood  de  Pol- 
tonn,  Magistrum  Davidem  Erskine  de 
Dun,  Dominum  Gualterom  Pringle  de 
Newball,  et  Magistrum  Andreftm  fielsher 
de  Miltoun,  Commissionarios  JnsltciariBB 
dbt.  8.  D.  N.  Regis. 

Curia  legitune  affirmata. 

Intran^ 

James  Carnegie,  of  FInhaven,  pannel. 
Indicted  and  accused,  as  in  all  the  former 
sederunts. 

The  foregoing  persons  who  pamed  nfm  the 
Assize  of  the  above  pannel,  returned  thwr  Ver- 
dict in  presence  of  the  said  kirds,  and  whereof 
the  tenor  follows: 

Edinburgh,  tie  drd  of  Awgkst,  1798. 

The  above!Assize  having  inclosed,  did  choose 
sir  Robert  Dickson  of  Inveresk  to  be  their 
chancellor,  and  George  Haliburton  of  Fordel 
to  be  their  derk :  And  having  considered  the 
indictment  pursued  at  the  instance  of  Susanna, 
countess  of  Strathmore,  and  Mr.  James  Lycte, 
brother^german  and  nearest  of  kin  to  the  de- 
ceased Charies  earl  of  Strathmore,  with  con- 
course, and  at  the  uMtanpe  nf  Donoan.P^bes, 
esq.  his  nu^jesty's  advoeal%  for  his  hi|^nces*a 
interest,  against  James  Carnegie  of  Fmbaven, 
pannel;  the  lords  jnstiee>clero  and  commie- 
sionoa  of  jitfticiaqr  their  inleriooator  '^  ^ 
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apon,  with  the  witoeMn*  depotitioM  addoeed 
Ibr  proFioff  thereof ;  with  the  witnesses*  depo- 
pitioos  adduced  for  the  fNuinel's  excolpation  : 
They,  by  phirality  of  ▼oioes^  find  the  pannd 
Not  Ouilty.  Id  witness  whereof  thir  presents 
are  subsmbed  by  oor  said  chancellor  and  derk, 
iu  our  names,  place^  day,  month  and  year  of 
God  abore-written. 

**  Ro.  Dickson,  Chancellor. 
*<  Obo.  HALiBVirroii,  Clerk." 

The  Lords  Justice-Clerk  and  Commissioners 
lof  Justiciary,  having  considered  the  foregoing 
Verdict  of  Assize  returued  against  James  Car- 
negie, of  Finhaven,  pannel :  They  assoilzied, 
and  hereby  assoilzie  nim  simpliciter,  and  dis- 
missed, and  hereby  dismiss  him  from  the  bar.. 

Ad.  Cockbubne. 

Abstract  or  some  Acts^of  Parliament^ 
IN  the  very  Words  of  the  Statutes 

THEMSELVES,     REFERRED     TO     IN     THE 
FOREGOING  ARGUMENTS, 

James  1,  pari.  3,  act  51,  intitled,  '*  Of 
forethought  reloay  and  chaud  mella  ;*'  sta- 
tutes, *<  That  as  soon  as  any  complaint  is  made 
to  justices,  sherifls,  baillies,  &c.  tbev  shall  en- 
quire diligently  (i.  e.)  without  onie  m? our,  gif 
the  deed  was  done  upon  forethought  felonv, 
or  throw  budden  chaud  mella :  and  gif  it  be 
found  forethought  felony — the  lile  and  goods 
of  the  trespasser  to  be  in  the  king's  will: — and 

S'f  the  trespass  be  done  of  sudden  ehaud  melluy 
e  party  skaiihed  shall  follow,  and  the  party 
trani^essor  defend,  after  the  course  of  the  old 
)awsoftherealin«" 

'  James  1,  narl.  6,  act  95,  intitled,  "  The 
Manslairer  suld  be  pursued  until  ha  be  put  furth 
of  the  Realm,  or  brought  again  to  the  Place  of 
the  Slaoditer  ;*'  (the  act  appointing  the  me- 
thod of  pursuing  manslayers)  statutes,  "  That 
quhairef  er  he  Mppenia  to  be  ukin,  that  schi- 
rafe,  Stuart,  or  bailie  of  the  regality,  sail  send 
.  him  to  the  schireffe  of  the  nixt  schireffdom,  the 
quhilk  sail  receive  him,  and  send  him  to  the 
nizt  sehireife,  and  swaiborth  from  schireffe  to 
'  aehireflTe,  quhill  he  be  put  to  the  schireire  of  the 
>  nchire  where  the  deede  was  done,  and  there 
•all  the  law  be  ministred  to  the  party :  and  gif 
it  be  forethought  Mony,  he  sail  die  therefore." 

James  1,  pari.  6,  act  95,  intitled,  **  Of  In- 
.  quisitk>n  of  forethought  Felony  to  be  taken  by 
.  an  Assize ;"  itstotutes,  "  That  the  officiars  (i.  e. 
the  judges  ordinary)  shall  give  them  the  know- 
.  ledge  of  an  assize,  whether  it  be  forethought 
felony,  or  suddenly  done:  and  gif  it  be  sud- 
denly done,  domain  them  as  the  law  treats  of 
liefore:— and  gif  it  be  forethought  felony,*- 
llemain  |hem  as  law  will." 

James  3,  pari.  5,  net  35,   intitled,  *'  Of 

Sianehter,  or  ibrethonght  FefcMiy,  of  8nd- 

Mantle,  and  Flaring  to  Girth."  Item,  <*  Because 

-  eftbe  eschewing  of  great  alanchter  qubieh  has 

"^^^  i%ht€onaoittaiB40git  Ike  kill's  lipgcay 
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noweoflate,  baith  of  foretbon^t  felooy,  and^ 
of  suddantie :  and  because  monie  persons  com* 
mitslauchter  upon  forethought  fekmy,  in  tmsle 
they  sail  be  defended  throw  the  immnnitieiff 
the  balie  kirk  and  |fiffth,  and  passis  and  remainji 
in  sanctuaries;  it  is  thon^ht  expedient  id  this 
present  parliament  tor  the  stanchmg  of  the 
said  slauchters  in  time  coming,  ouhairerer 
slauchter  is  committed  on  forethought  felon]^, 
and  the  committer  of  the  sakl  slauchter  paasis 
and  puttis  him  in  girth,  for  the  saftie  of  his 
person,  tlie  schireffe  sail  come  to  the  ordinar, 
m  plaoea  quhair  he  liea  under  bis  jurisdiction, 
and  iu  places  exempt  to  the  lords  maisteirs  of 
the  girth,  and  let  them  wit,  that  sick  a  man 
has  committed  sick  a  crime,  on  forethought 
felony, ''  tanquam  insidiator  et  per  industrians^" 
for  quhilk  the  law  grants  not,  nor  leaves  not 
sick  persons  to  joy  is  the  immunities  of  the 
Idrk.  And  the  schireffe  sail  require  the  or- 
dinar  to  let  a  knowledge  be  taken  be  an  assise 
on  15  days,  4|[uhidder  it  be  forethought  felooy, 
or  not :  and  it  it  be  founden  tbrethought  felon  j, 
to  1^  punished  after  the  king's  laws:  and  if  it 
be  foumlen  suddantie,  to  be  restorid  again  to 
the  freedome  and  immunity  of  halie  kvk  and 
girth," 

James  4,  pari.  3,  act  $8,  intitled,  "  Anent 
Manslayers  taken  or  fugitive ;  "statutes,  *'  That 
where  any  happens  to  M  slain  within  tlMfrealm, 
the  manslayer  shall  be  pursued  (in  a  certain 
manner),  and  wherever  he  happens  to  be  over* 
tane,  that  the  schireffe  sail  incontioent  send 
him  to  the  nixt  schireffe,  and  so  furth,  quhift 
he  be  put  to  the  schireffe  of  the  schire  quhair 
the  deed  was  done ;  and  there  sail  justice  be 
incontinent  done.  And  gif  it  be  forethoug^ht 
felony,  to  die  therefore/' 

James  5,  pari.  4,  act  23,  intitled,  *<  The 
Maisters  of  the  Girth  anid  make  deputes,  quba 
suld  deliver  Malefactures,  that  may  not  bniik 
the  priviledge  thereof;"  sUtutea,  **  That  they 
should  be  boMen  in  all  time  comeing,  to  de> 
liver  all  committers  of  slauchter  upon  fore- 
thought felony,  that  flies  to  girth,  and  othera 
trespassers  that  breaks  the  same,  and  may  net 
bruik  the  priviledge  thereof,  conform  to  tbo 
common  law  and^the  act  of  parliament  mnde 
thereupon  of  before,  to  the  king'a  oQeiars, 
aakand  and  desireaud  them  to  underly  the  law.'' 

Follows  the  intire  act  of  Charles  3,  pari.  1» 
chap.  22,  intitled,  '^  Concerning  the  ae- 
yeral  Degrees  of  casual  Homidoe." 

<*  Our  sovereign  lord,  with  advice  and  con* 
sent  of  the  estates  of  this  present  pariiameot, 
for  removing  of  all  question  and  doubt  that  may 
arise  hereafter  in  criminal  pursuits  for  slaugh- 
ter ;  statutes  and  ordains,  Tbat  the  cases  of 
homicide  after  following,  viz.  casual  homicNie, 
homicide  in-  lawful  Menee,^  and  homicide 
committed  open  thievea  and  robbers  hrtakiov 
hooaes  in  the  night :  or  In  case  of  homici£ 
the  time  of  masterftil  depredation,  or  in  the  par • 
suit  of  denounced  er  declared  rebels  for  cmtal 
crimes,  or  of  s^oh  who  ossist  aiid  defend  tbo 
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SfiNte  Of  |NMe  tbe  porsuil  «id  Apprebeading  | 
)km,  wneh  shall  happeo  to  fall  out  io  time 
CMBi^^,  mat  asYof  them,  shall  not  be  puoisbed 
ij  teUi ;  and  that  iiolwitbstaiidiog  of  any  laws 
«  ada  of  parliament,  or  any  praetic  made 
kmsibie,  or  observed  in  paniahing  of  alaugh- 
kr:  bat  that  the  manslayer,  in  any  of  tbe  eaaea 
ibrnwiit,  be  ssaniliicd  from  any  eriroinal  par* 
■it,  iNNMied  acaiiMl  him  for  hia  life,  for  the 
■id  sfam^ter.  More  aav  judge  criminal  witb- 
iitbiikiaffdom.  Providing  always,  That  in 
tkcMBof  bonocade  casual,  and  of  hooucide 
it  Maee,  notwithstanding  that  tbe  slayer  is 
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by  this  act  free  irom  ospital  punishment ;  yet 
it  shall  be  leisum  to  tbe  criminal  judge,  with 
advice  of  the  council,  to  fine  in  bis  means, 
to  the  nae  of  tbe  defunct's  wife  and  bairns,  or 
nearest  of  kin,  or  to  imprison  htm.  And  hia 
majesty,  with  ad? ice  foresaid  declares,  that  all 
decisions  giTon  conform  to  this  act,  since  the 
13th  of  February,  1649  years,  shall  be  as  suffi* 
eient  to  secfire  all  parlies  interested,  as  if  this 
present  act  bad  lieen  of  that  date  s  and  that  all 
cases  to  be  decided  by  any  judges  of  this  king- 
dom, in  relation  to  casual  homicide  in  defence^ 
committed  at  any  time  bcretofbre,  shall  be  de* 
oided  as  is  above  expressed." 


470.  The  Case  of  Edmund  Curll,*  Bookseller,  in  the  King's-fiench, 
for  publishing  a  Libel :  1  George  IL  a.  d.  1727. 


Mich.  Term.  1  Geo.  9. 
DoMiNDs  Rex  v.  £oMinu>  CuRix.t 

Information  exhibited  by  the  Attorney 
Oeseral  sgainst  the  Defendant,  JSUmund  Curll, 
for  thst  be  **  existens  homo  ioiquus  et  scele* 
ntOB,  te  oeqoiter  machinans  et  iutendeus  bouos 
vwrei  subditorum  hdjus  regni  corrumpere  et 
CM  ad  nequjtiaoi  inducere,  quendam  turnem, 
)DH|noai  et  obsoceoom  libellum,  iutitulat  Yeous 
io  1  Cbyster,  or.  The  Nun  in  berSmock,  im- 
pie  et  DH|aiter  impressit  et  publicavit,  ac  impri- 
Dt  et  puUicari  caoaavit,"  (setting  forth  the 
seienl  leird  passages)  *'iu  malum  exem- 
pldm,'*  &c.  abd  of  this  the  defendant  was  found 
goiltjr. 

And  in  Trinity  Term  last,  it  was  moved  io 
vrett  of  judgment  by  Mr.  Marsh,  that  however 
tbe  defendant  may  lie  punishable  for  this  in  the 
Sfiritoal  Court  as  an  offence  **  contra  bones 
■MNes,*'  yet  it  cannot  be  a  libel  for  which  he  is 
poDiihaMe  in  tbe  Temporal  Court.  LibeUui 
m%  diminutiTe  of  the  word  /i6er,  and  it  is  li» 
hdhtt  from  its  being  a  book,  and  not  from  the 
muter  of  its  contents.  In  the  Case  De  Libel- 
fa  ftoMsis,  mv  lord  Coke  says,  that  it  most  be 
sgaiost  tbe  public,  or  some  private  person,  to  be 
i  libel,  ana  I  do  not  remember  ever  to  have 
bctnt  this  opiniott  contradioted.  Whatever 
tesdi  to  corrupt  tbe  morals  of  the  people,  ought 
ts  be  censored  in  tbe  Spiritual  Court,  to  which 
praperiy  all  anch  canoeabdong.  What  their 
FnieeeAngs  are  I  am  a  stranger  to :  But  for 
me  it  ksufiicient  tosay,  1  do  not  find  any  caae, 
vbcrcin  they  were  ever  prohibited  in  such  a 
in  tbe  reign  of  king  Charlea  9,  there 


*  Probably  the  notorious  bookseller.  As  to 
^ai,8ee  the  Dunciad.    See,  also,  vol.  15, 

p.  aw. 

t  8trange*s  Reports,  toI»  9,  p.  7B8.  See  1 
Btra.  99.  See  Annett's  Case^  1  Blackst  395, 
Bum's  Eedesiastjcal  Law,  tit.  Profaneoess, 
BsQoiQos  Dialogue  S,  p.  1  li2.  See,  also,  East's 
IVis  of  the  Crown,  c.  1,  §  1,  and  Wilkes's 
(tee  Ibr  pnUisliing  idbe  ]Bmay  on  Woma^. 


was  a  filthy  run  of  obscene  writings,  for  which 
we  meet  witb^no  prosecution  in  the  Temporal 
Courts  ;  and  since  these  were  things  not  fit  to 
ffo  unpunished,  it  is  to  be  supposed  that  my  hnrda 
the  bishops  animadverted  upon  them  in  thdr 
courts.  In  tbe  case  of  the  Cloeen  v.  R^, 
6  Ann.  B.  R.  there  was  an  information  for  a 
libel  in  writing  an  obscene  book,  called,  Tbe 
Fifteen  Plagues  of  a  Maidenhead ;  and  after 
conviction,  it  was  moved  in  arrest  of  judgment, 
that  this  was  nut  punishable  in  the  Temporal 
Courts ;  and  the  opinion  of  chief  justice  Qolt« 
was  so  strong  with  the  objection,  that  the  pro« 
secntor  never  thought  fit  to  stir  it  again. 

Attorney  General  contra.  I  do  not  observe  it 
is  pretended  there  is  any  other  way  of  punishing 
the  defendant :  for  if  the  Spiritual  Court  had 
doiie  it,  instances  might  be  given ;  and  it  is  no 
argument  to  say,  we  meet  with  no  prohibitions : 
such  a  way  of  argument  would  construe  them 
into  all  sorts  of  jurisdictions.  What  I  insist 
upon  is,  that  this  is  an  offence  at  common  law, 
as  it  tends  to  corrupt  tbe  morals  of  the  king'a 
snbjects,«nd  is  agamst  the  peace  of  the  king. 
Peace  includes  good  order  and  j^vernment, 
and  that  peace  may  be  broken  u  man;^  in* 
stances  without  an  actual  force.  1.  If  it  be 
an  act  against  the  constitution  or  civil  govern  • 
ment  i.  tfithe  against  rdigion.  And,  3« 
If  against  morality. 

1.  Under  the  first  head,  fall  all  the  cases  of 
seditious  words  or  writings,  9  Roll.  Abr.  pi.  2  ^ 
Vent  334  ;  3  Keble  841,  and  the  Case  of  tbe 
(^cen  V,  Bedford,  Mich.  12  Ann.  whose  trea- 
tise of  Hereditary  Right  was  held  to  be  a  libel, 
tliough  it  contained  no  reflection  upon  any  part 
of  the  government. 

9.  it  is  a  libel,  if  it  reflects  upon  religkm, 
that  ipreat  basis  of  civil  government  and  libmy ; 
and  It  may  be  both  a  spiritual  and  temporal  of- 
fence, Cro.  Jac.  421  *,  9  Roll.  Abr.  78,  pi.  2  ; 
1  Vent.  993. 3  Keble  607, 691.  In  Treroaype's 
Entries,  996,  there  is  a  sentence  to  have  ^ 
paper  fixed  upon  the  defendant's  head,  intimat- 
ing, that  he  had  uttered  blasphemous  words, 
tending  to  the  sidiversion  of  government. 
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l%eie  if  one  HftU  now  io  ouslody  on  a  oonvio- 
lioa  as  for  a  Kbel,  intituled,  *  A  sober  Reply  to 
the  marry  ArguroeptM  about  the  Trinity.'  Aoid 
Pasob.  10  AoD.  R^rioa  v.  Cleodon,  there  was  a 
special  ▼erdict  on  a  libel  about  the  Trioity,  and 
H  was  DOt  madea  doubt  of  id  that  case. 

3.  As  to  morality.  Destroying  the  peace  of 
the  government ;  for  goremment  is  no  more 
than  public  order,  wbicb  is  morality.  My 
lonl  chief  justioe  Holt  used  to  say,  Gbrbtianity 
is  part  of  the  law :  And  why  not  moralitj^  too? 
I  do  not  insist  that  every  immoral  act  is  in- 
flictiible,  such  ss  telling  a  lie,  or  the  like :  But 
if  it  is  destructive  of  morality  in  general ;  if  it 
does,  or  may,  affect  all  the  King^i  subjects,  it 
then  is  an  offence  of  a  public  nature.  Aud 
upon  this  distinction  it  is,  that  particular  acts  of 
fornication  are  not  punishable  m  the  l*em|ioral 
Courts,  and  bawdy  bouses  are.  lu  sir  Charles 
Sedley 's  case  *  it  was  said,  that  this  court  is 

*  Sir  Charles  Sedley  was  indicted  at  com- 
mon law  for  several  misdemeanors  against  the 
king's  peace,and  wbicb  were  to  the  great  scaudal 
of  Christianity  ;  and  the  cause  was,  for  that  he 
shewed  his  naketl  body  in  a  balcony  in  Covent 
Garden  to  a  great  multitude  of  people,  and 
there  did  such  thiugs,  and  8|>oke  such  words, 
&c.  mentioning  some  particolara  of  his  misbe- 
haviour, as  throwing  down  bottles  (pissed  in) 
01  ct  armii  amoug  the  people,  Keble's  Reports, 
Tol.  1,  p.  630.  Fortescoe's>  Reports,  99,  100. 
And  this  indictment  was  openly  read  to  him  in 
court ;  and  the  justices  told  him,  that  notwith* 
standing  there  was  not  then  any  Star-chamber, 
yet  they  would  have  him  know,  that  the  Court 
of  KiDg^g-bench  was  the  custos  morum  of  all 
the  king's  subjects ;  and  that  it  was  then  high 
time  to  punish  such  profane  actions,  committed 
against  all  modesty,  which  were  as  frequent, 
as  if  not  only  Christianity,  but  morality  also 
had  been  neglected.  AAer  he  bad  been  kept 
in  court  bv  recognizance  from  Trinity  term 
to  the  eno  of  Michaelmas  term,  the  ^  Court 
required  him  to  take  his  trial  at  bar:  but 
being  advised,  be  submitted  himself  to  the 
Court,  and  confessed  the  indictment,  15  Car. 
4, 1663.  The  Michaelmas  term  following,  the 
Court  considered  what  judgment  to  give ;  and 
inasmuch  as  he  was  a  gentteman  of  a  very  an- 
cient family  (in  Kent,)  and  his  estate  incum* 
bered,  (not  intending  his  -ruin,  but  his  reforma- 
tion) they  filied  htm  onl^  2,000  marks,  and  to 
be  imprisoned  a  week  without  bail,  and  to  be  ol' 

food  behaviour  for  three  yeara,  Sid.  168,  pi.  29. 
Kgest  of  the  Law,  p.  60  and  116.     former 
JEdition, 

See  the  Case  of  Wilkes,  in  this  Collection, 

poiit. 

Wood  (AthensB  p.  1100)  repor^,  with  evident 
incorrectness  however,  the  case  of  sir  Charles 
Sedlev,  as  follows : 

**  In  the  month  of  June,  1663,  this  our  au- 
thor, sir  Charles  Sedley,  Charles  lord  Buck- 
burst  (afterwards  earl  of  Middlesex)"  [more 
commonly  mentioned  by  his  title  A  eari  of 
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the  cmtm  morum  of  the  km^  tiljceta,  l 
Sid.  168,  and  upon  this  fouadatieM  there  haro 
been  many  prosecutions  against  the  playara  far 
obscene  plays,  though  they  have  had  intensat 
eoongh  to  get  the  proceedings  stayed  bcfoi« 
jodgment,  Tremayne's  Entries,  209^  813,  314» 
215.  Lord  Grey's  Case,  [Vol.  0,  p.  120,  of 
this  ColleGtkNi.]--Mich.  10  Will.  3,  Bex.  w. 
Hill,  the  defendant  was  indicted  ht  orintin^ 
some  obscene  poems  of  my  lord  Rocbester'a, 
tending  to  the  corruption  of  youtb;  npMi 
which  he  went  abroad,  and  was  outlawed  $ 
which  he  would  not  have  done,  if  bis  counsel 
had  thought  it  no  libel.  The  Spiritual  Coorle 
punish  only  peraonal  spiritual  defamation  by 
words ;  il'  it  is  reduced  to  writing,  it  is  a  tem- 
poral offence,  Salk.  552  ;  Mo.  627,  and  it  is  pu- 
nishable as  a  libel.  My  lord  Coke,  in  the  caee 
De  Libellii  famosis,  had  nothing  in  view  but 
scandalous,  defamatory  libels.     Xihelhu  is  net 

Dorset]  "  sir  Thomas  Ovle,  &e.  were  at'  a 
cook's  noose  at  the  sign  of  the  Cock  in  Bow- 
street,  near  Cerent  (^rden,  within  the  liberty 
of  Westminster^  and  being  inflamed  with  slnng^ 
liquors,  they  went  into  the  balcony  belonging 
to  that  house,  and  putting  down  their  breechee 
they  excrenientized  in  the  street :  which  beiM 
done,  Sedley  stripped  himself  naked,  and  with 
eloquence  preached  blasphemy  to  the  people; 
whereupon  a  riot  being  raised,  the  people  be- 
came very  clamorous,  and  would  have  forced 
the  door  next  the  street  open  ;  bnt  being  hin- 
dered, the  preacher  and  his  company  were 
pelted  into  their  room,  and  the  Windows  be- 
longing thereunto  were  broken.  This  frolic 
being  soon  spread  abroad,  especially  by  the  fa- 
natical party,  who  aggravate  it  to  the  utmost, 
by  making  it  the  most  scandalous  thing  in  na- 
ture, and  nothing  more  reproachful  to  religion 
than  that ;  the  said  company  were  summoned 
to  the  court  of  justice  in  Westminster- hall, 
where  being  indicted  of  a  riot  before  sir  Ro- 
bert Hyde,  lord  chief  justice  of  the  CommoB 
Pleas  were  all  fined,  sir  Charies  being  fineil 
five  hundred  pounds." 

Afier  relating  the  insolent  and  sbameVcss  be- 
haviour of  Sedley  in  coort.  Wood  condudca 
thus : 

<*  The  day  for  payment  being  appointed,  sir 
Charles  desired  Mr.  Henry  KillegTew,  and 
another  gentleman,  to  apply  themselTes  to  hik 
majesty  to  get  it  off;  but  instead  of  that,  thej 
beggeo  the  said  sum  of  bia  majeiUr,  and  w6aM 
not  abate  sir  Charles  two-pence  ofAe  money.** 
**  Mark,"  exclaims  Johnson  in  bis  Life  of  IJor- 
set,  "  the  friendship  of  the  dissolnte  I" 

Sir  John  Reresby  in  bis  Memoirs  (a.  d*  1675- 
7)  indicates  that  at  that  period  persona  of  tl|0 
highest  rank  and  station  were  in  the  habit  of 
bc^ng  from  tlia  crown  the  estates  of  feraonn 
aooused  of  forfeitable  offeneea  in  anticipatioii  mf 
their  conviction :  and  from  his  aooMint  it  surma 
likely,  that  false  accusations  of  the  moat  atro- 
cious offences  were  fidiricateil  ia  the  bi^  ef 
obtaining  such  forfeitnrcf.    Tbe  biatoriana  and 
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JbrpuNisking  aLihd.  ,. 


•Ivaj^ii^beti&eiiasatechnicat  woH|  in  this 
tarn  k  nmy  ttrad  «s  an  obteene  iilile  book. 
Aai  m§  toihe  ctte  oTRead^*  there  was  no  jwlf  • 
bnc  it  went  off  apon  the  chief  joetiee*s 


He  rieofds  of  ScodemI,  heme  ample  tetlimony 
li  the  prevalenoe  of  practieei  of  this  sort  in 
thai  kiDfrdeai,  daring  the  reigns  of  Charles  the 
td,  •ad  Jwocs  the  Sd. 

Bf  Stat.  81  Jac.  cap.  3,  it  is  declared  and 
coactad.  That  all  eommissions,  grants,  Ace. 
theretofore  msde  or  granted,  of  any  grant  or 
iromis^  of  the  benefit,  profit  or  Gomoiodity»  of 
snj  fbrfeitore,  penalty  or  snm  of  nMMiey,*that 
is  or  shall  be  due  bv  any  ststute  before  judg- 
BCBt  thereupon  had,  are  altogether  contrary  to 
the  laws  of  this  realm,  in  no  wise  to  be  put  in 
dsostioB.  What  was  said  by  the  jndges  in 
the  case  of  penal  statntes  (Hil.  8  Jac.  7  Co. 
ficpw)  will  readily  be  believed ;  thai  in  their  ex- 
penence  snch  giants  made  Ihe  more  violent 
sod  andae  proceeding  against  the  subject,  to 
Ihe  scandal  of  justice,  and  offence  of  many, 
ire,' save  lord  Cohe  (3  Inst.  187,)  *  such 
araomnders  worthy  of  serere  pnnish- 
::'  and  to  *•  these  hunters  for  blood"  he 
the  esclamation  of  Micah,  «'  Tbej  all 
lie'ln  wait  Ibr  bleed,  and  everT  man  huntetfa  his 
brothcrtodeath."  [Our  translation  says,  with  a 


*  In  the  case  of  the  Queen  a^inst  Read,  11 
Mod.  142^  it  was  held  that  a  crmie  that  shakes 
ie%ioQ  (see  1  Hawk.  ch.  A,)  as  profkneness 
on  the  stage,  ^as  to  this,  see  stat.  3  Jac.  1«  c. 
it,l  See,  is  indictable ;  but  writing  an  obscene 
book  is  not  indictable ;  but  punishable  only  in 
Ihe  Spiritnal  court. 

This  case  of  the  Queen  v.  Read  (Fortesc.  98,) 


an  indictment  ibr  printing  a  lascivious  an 
libel,  entkled,  «•  The  PiAeen  Plsjarues  of 
m  Mayenhead.'*  The  defendant  was  tried  be- 
Ibre  lord  chief  justice  HoH,  and  convicted  :  and 
wpOB  motion  in  arrest  of  judgment,  it  appears, 
that  jodgment  was  given  by  the  whole  court 
Isrtbe  defendant.  And  by  Holt,  C.  J.  <*  There 
ana  eccfe^iasiical  courts :  why  may  not  this  be 
paaisbed  tbere  ?  Jt'  we  have  no  precedent  we 
cannot  punish.  Shew  nie  any  precedent." 
Powell,  J.  *'  This  is  for  printing  bawdy  staff, 
that  reflects  on  no  person  :  and  a  libel  must  be 
against  some  particular  person  or  persons,  or 
sgainsi  the  government.  It  is  stun  not  fit  to 
he  mentioned  poblicly.  If  there  is  no  reme<1y 
JO  the  Spiritual  court,  it  does  not  follow  there 
most  be  a  remedy  here.  There  is  no  law  to 
punish  it :  1  wish  there  were  ;  but  we  cannot 
make  law.  It  indeed  tends  tq  the  corruption 
sf  good  manners,  hat  that  is  not  sufficient  for  us 
to  ponisb.  As  to  the  case  of  sir  Charles  Sedley, 
tbm  was  something  more  in  that  case  than 
chewing  his  naked  Body  m  the  balcony;  for 
Ibat  case  was  ^tiod  vi  et  armis  he  pissed  down 
Ofon  the  people'a  heads."  AbA  he  cited  lady 
f  sibeck's  case,  which  was  in  the  Star-cbanot- 
^t  where  they  '*  quashed  the  indictment  be- 
lt was  ror  matteis  of  bawdry."    Holt. 


A.  D.  1727.  [1S8 

saying,  Wh^  d«n*t  yoo  go  to  the  Spiritual 
Coort?  Which  wasgiringa  false  reason  for 
that  sudden  opinion :  Now  it  appears  tbere  is 
no  instance  of  the  spiritual  court's  intermed^ 

*<  Who  is  libelled  here  f  This  may  be  said  to  be 
a*  temptation  to  incontinence;  and  therefore 
whjr  not  punishable  in  the  ecclesiastical  court  f 
Thn  tends  to  hawdrv,  as  well  as  soliciting  iii 
chastity ;  but  they  do  it  only  to  get  money.** 

Lord  Fortescue,  at  the  end  of  his  Report, 
mentions  this  case  of  the  King  and  Cfurll^ 
*'  which"  he  savs  **  was  an  indictment  for 
printing  and  publishing  a  libel,  called,  The 
Mun  in  her  Smock ;  which  contained  several 
bawdy  expressions,  but  did  contain  no  libel 
against  any  person  whatsoever :  the  Court  gave 
jodgnoent  against  the  defendant,  but  contrarr 
to  my  opinion  ;  and  I  minted  this  case.  And, 
indeed,  I  thooght  it  rather  to  be  published,  ott 
purpose  to  expose  the  Romish  priests,  the  fa-^ 
tber  confessors,  and  Popish  religion." 

But  since  this  case  of  the  King  o.  Cnrll,  the 
Court  of  Kind's  -bench  without  hesitation  ex* 
ercises  jurisdiction  over  such  publications,  and 
over  other  oifenoes  contra  bonot  moret^  which 
are  not  attended  witli  breach  of  the  peaoe. 

Upon  an  attempt  (9  Geo.  9,)  to  move  in  ar* 
rest  of  judgment  in  the  case  of  W-oolston,  who 
was  convicted  on  four  informations,  for  his 
blasphemous  discourses  on  the  miracles  of  our 
Saviour,  the  Court  declared  they  would  not 
suffer  it  to  be  debated,  whether  to  write  against 
Christianity  in  general,  was  not  an  offence  pu- 
nishable in  the.  Temporal  courts  at  common 
law :  it  having  been  settled  so  to  be,  in  Taylor's 
case,  1  Vent.  203 ;  3  Keb.  607,  6S1 ;  and  ii^ 
the  case  of  the  Kingv.  Hall  (see  1  Str.  416,  [419, 
ed.  of  1781-3.])  They  desired  it  might  be 
taken  notice  of,  that  they  laid  their  stress  upon 
the  word  *  general,'  and  did  not  intend  to  in- 
clude disputes  between  learned  men,  upon  par- 
ticular controverted  points.  3  Str.  834,  [83^ 
ed.  of  1781 -2.] 

In  the  case  of  the  King  sf^ainst  sir  Francis 
Blake  Dehival,  and  others,  which  was  a  prose- 
cution for  a  conspiracy  to  transfer  a  female  in- 
fant apprentice  for  the  purpose  of  prostitution, 
lord  Mansfield  said :  **  1  remember  a  cause  in 
the  Court  of  Chancery,  wherein  it  appeared^ 
that  a  man  had  formerly  [qu.  formally]  as- 
signed his  wile  over  to  another  man :  and  lord 
Uardwicke  directed  a  prosecution  for  that  trans- 
action, as  being  notoriously  and  grossly  sgainsi 
public  decency  and  good  manners.  And  so  is 
the  present  case. — '*  ft  is  true,  that  many  of- 
fences of  the  incontinent  kind  fall  properly 
under  the  jurisdiction  of  the  ecclesiastical  court, 
and  are  appropriated  to  it.  But  if  you  except 
those  appropriated  cases,  this  court  [B.  R.] 
is  the  cuitw  morum  of  the  people,  and  has  the 
snperintendency  of  offences  contra  Bonos  mores : 
and  upon  this  ground  both  sir  Charles  Sedley 
and  Curil,  who  had  been  guilty  of  offences 
against  good  manners,  were  prosecuted  here." 
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4liBg,  whert  it  ii  reduced  to  writiogi  or  in 
print. 

Chief  Justice  Raymond,  I  think  this  is  a 
ease  of  very  great  cooaeqaence  ;  tbouifh,  if  it 
was  not  for  the  case  of  the  Uaeen  v.  Read,  1 
•hottld  naake  no  great  difficulty  in  it.  Cer- 
tainly the  Spiritoal  Court  has  nothing  to  do 
with  it,  if  in  ivriting:  And  if  it  reflects  on  re? 
ligion,  f  irtue,  or  morality ;  if  it  tends  to  disturb 
the  civil  order  of  societv,  I  think  it  is  a  tem- 
poral oflence.  I  do  not  think  Uhellus  is  always 
to  be  taken  sa  a  technical  word.  Woold  not 
Trover  lie  *<  de  qnodam  libello"  uititulat  the 
Vew  Testament,  and  6ioti  not  the  Spiritual 
Court  proceed  opon  a  libel  f 

FortescuCt  J.  I  own  this  b  a  great  of- 
fence ;  but  1  know  of  no  law  by  which  we  can 
ponisb  it.  Common,  law  is  common  usage,  and 
where  there  is  no  law  there  can  be  no  trans- 
gression. At  common  law,  drunkenness,  or 
corsing  and  swearing,  were  not  punishable; 
and  yet  I  do  not  find  the  Spiritual  Court  took 
notice  of  them.  This  is  but  a  general  solicita- 
tion of  chastity,  and  not  indictable.  Lady  Pur- 
beck's  case  was  for  procuring  men  and  women 
to  meet  at  her  house,  and  held  net  indictabfe, 
tinless  there  had  been  particular  facts  to  make 
it  a  bawdy  •  house.  To  make  it  indictable  there 
should  be  a  breach  of  the  peace,  or  somethinj^ 
tending  to  it,  of  which  there  is  nothing  in  this 
case.  A  libel  is  a  technical  word  ^at  common 
law ;  and  I  must  own  the  case  of  the  Queen 
versus  Read  sticks  with  me,  for  there  was  a 
rule  to  arrest  the  judgment  nut.  And  in  sir 
Charles  Sedley's  case  there  was  a  force,  of 
throwing  out  bottles  upon  the  people's  beads. 

ReyaoUi,  J.  It  is  much  to  be  lamented, 
if  this  is  i^t  punishable :  1  agree  there  may  be 
many  instances,  where  acts  of  immorality  are 
of  spiritual  cognizance  only ;  but  then  those 
are  particular  acts,  where  the  prosecution  is 
pro  salute  anima  of  the  offender,  and  not  where 
they  are  of  a  general  immoral  tendency ;  which 
I  take  to  lie  a  reasonable  dtstinctioo.  Read's 
case  is  indeed  a  case  in  point :  but  I  confess  I 
should  not  have  been  of  that  opinion.  Libellus 
does  not  ex  vi  terminis  import  defamation,  bat 
is  to  be  governed  by  the  epithet,  which  is  added 
to  it.    This  is  surely  worse  than  sir  Charles 
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Sedley's  case,  who  only  exposed  hiosself  to  tbs 
people  then  present,  [naked,]  who  might  cbnse 
whether  they  woold  h>ok  upon  him  or  not  ^ 
whereas  this  book  goes  all  over  the  kingdom. 
Drunkenness  and  swearing  were  puuehable  in 
the  Spiritual  Court,  before  the  acU  which 
made  them  temporal  offences,  and  in  which 
the  jurisdiction  of  the  Spiritoal  Coort  is  ssTed. 
rrobyn^  J.  inclined  this  to  be  panishable 
at  common  law,  as  an  offence  against  the  peace, 
intending  to  weaken  the  bonds  of  citil  society, 
virtue,  and  morality. 

But  it  being  a  case  of  great  consequence,  it 
was  ordered  to  stand  orer  for  a  further  argu* 
ment. 

And  this  term  Tage^  J.  came  into  the 
King's-bench,  in  the  room  of  Jastice  Fortes- 
cue  ;  It  was  to  have  been  spoke  to  bv  Mr.  So- 
licitor General  and  myself.  Biit  Corfi  not  hav- 
ing attended  me  In  time,  I  acquainted  the  Court 
I  was  not  prepared  ;  and  as  my  want  of  being 
ready  proceeded  from  his  own  neglect,  they 
refused  to  indulge  him  to  the  next  term.  And 
in  two  or  three  davs,they  gave  it  as  their  una- 
nimous opinion.  That  this  was  a  temporal  of- 
fence. They  said,  it  was  plain  the  force  used 
in  Sedley's  case  was  but  a  small  ingredient  in 
the  judgment  of  the  Court,  who  fined  him 
S,000/.  (Q,.  marks,)  and  if  the  force  was  all  they 
went  upon,  there  was  no  occasion  to  talk  of  the 
Court's  being  censor  momm  of  the  king's  sub- 
jects. They  said,  if  Read's  case  was  to  be  ad- 
judged, they  should  rule  it  otherwise:  and 
therefore,  in  this  case,  they  gave  judgment  for 
the  king.  And  the  defendant  was  afierwards 
set  in  the  pillory,  as  he  well  deserved. 

This  Edmund  Curll  stooil  in  the  piUorjr  at 
Charing- Cross,  but  was  not  pelted,  or  osea  ill; 
for  being  an  artful,  conning  (though  wicksd) 
fellow,  be  bad  contrived  to  baTe  pnnted  papers 
dispersed  all  about  Cbartng- Cross,  telling  tbe 
people,  he  siood  there  for  vindicating  tlie  me- 
mory of  queen  Anne ;  which  bad  such  an  ef« 
feet  on  tbe  mob,  that  it  would  have  been 
dangerous  even  to  have  spoken  againsi 
him :  and  when  he  was  taken  down  out  of  the 
pillory,  tbe  mob  carried  him  off;  as  it  weit  !• 
triumph,  to  a  neighbouring  tavera. 
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471.  The  Trial  of  William  Hales,  for  forging*  a  Promissory 
Note  for  6,400/.  in  the  Name  of  Thomas  Gibson,  esq.  and 
Partners,t  and  for  publishing  the  same  as  a  true  one,  knowing 
it  to  be  false  and  counterfeit,  at  the  Session  of  the  Peace, 
and  Oyer  and  Terminer,  for  the  City  of  London,  held  at  the 
Old  Bailey,  before  Mr.  Justice  Page, J  and  Mr.  Baron  Carter: 
2  George  II.  a.  d.  1728. 


December  9,  1738. 

Mer.  OyEZ  !  Oyez !  Ojres !  AJI  manner 
•f  per86tfl,  tb&t  have- any  thingf  to  do  at  this 
•enioii  of  Oyer  and  Ternimer,  Jbolden  for  the 
dftw  of  Londoo,  and  tfaol- delivery  of  Newgate, 
hofden  for  the  city  of  Londob,  and  ooanty  of 
Middleiez,  draw  near,  and  give  your  attend - 
abee. — Oytz !  You  good  men  of  the  city  of 
LoodoD,  summoned  to  appear  here  this  day, 
ttpon  the  trial  between  our  sovereign  lond  the 
kmg  and  William  Hales,  answer  to  your 
on   pain  and  peril  that  i4iait  cooie 


♦  •  ■ 

James  Seymour,  Samuel  Cranmer,  See, 
tailed.  , 

Clerk  ^  the  Arraigm.  William  Hales,  look 
te  your  challenges.    Samuel  Cranmetr-'-*- 

Seij.  Baynes.  My  lord,  I  have  a  paper  deli- 
vered to  me;  There  are  thrjee  worthy  persons 
fB  tbis  paniiel,  we  desire  may  be  set  aside. 

JosL  Page.  You  know  what  the  law  is|| :  if 
Mr.  Attorney  consent  they  should  be  With- 
dnwn,  very  well. 

fieij.  Baifiies.  We  know  there  are  enougb, 
itty  lord. 

CI,  cfArr.  Richard  Knollys. 

Sei}.  B<^ne$.  -He  is  related  to  Mr.  Gibson. 

Serj.  WhUaker,  Prove  it. 
•  BaroD  Cati'er,    I^ray,  how  is  Mr.  Gibson 
eoneemed? 

Serj.  Darnell.  It  is  for  a  note  of  Mr.  Gib- 
Hm's. 

Just.  Page.  I  would  recommend  it  to  Mr» 
Attorney.    I  would  baTo  this  trial  without  any 

^1^—    I  111  I  I  I     1       liIMP^— » 

*  See  East's  PI.  Cr.  ch.;19,  ss.  7,  Ad  ;  see^ 
also,  the  following  cases  relative  to  the  trans- 
acDons  whicb  ^are  rise  to  this  Trial. 

4  ^  This  Tnal  was  taken  in  short  band  by 
order  of  Mr.  Gibson." — Pormer  Edition. 

I  See  New  Pari.  Hist.  vol.  7,  p.  691;  and 
lonnson's  Lives  of  Pope,  and  of  Savage,  as 
there  cited.  See,  too,  in  Tom  Jones,  ^book  8, 
^.11,)  Partridge's  story  about  my  lora  justice 
^ge's  trying  the  man  who  stole  farmer  Bri- 
dle's horse. 

II  As  to  tblB,'see  the  celebrated  *  Letter  con- 
ccrniofi^  Libels,'  Warrants,  Seizure  of  Papers,' 
&e.  wnich  has  been  ascribed  to  lord  chancellor 
Cunden^and'alsoto  the  first  loni  Aidiburtoo. 
its  abo  Janioa'a  Letters. 
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colour  of  unfairness  whatsoever ;  and  as  Mr. 
Gibson  is  concerned,  if  he  bo  n^ally  a-kin,  I 
would  advise  Mr.  Attorney  to  waive  him. 

Attorney  General^  (sir  Philip  Yorke.)  My 
lord,  1  am  sure  it  is  our  desire  that  this  trial 
should  proceed  with  all  the  fairness  imagina  • 
ble ;  therefore,  without  entering  into  the  ques- 
tion how  far  Mr.  Gibson  is  concerned,  or,  if  he 
is,  what  consequence  that  may  have,  1  vfratve 
this  gentleman. 

Then  the 'twelve  Jurors,  who  were  sworn, 
were, counted,  and  their,  names  were  as  fol-* 
low,  viz. 


Samuel  Cranmer, 
William  Howard, 
Thomas  Swayue, 
Tbooaas  Port, 
Ralph  Knox, 
Cornelius  Mason, 


John  Pott, 
Richard  Chauncy, 
James  Coulter, 
Harvey  Spragge, 
Joseph  Jackson, 
Robert  Knaplock. 

CL  of  Arr.  Crier,  make  proclamation. 
Crier,  If  any  one  can  inform,  &c. 
CL  ofAtir.  opened  the  Indictment,  which  ii 
as  follows,  viz. 

**  London,  ft.  Juratores  pro  Domino  Regis 
super  sacramentnm  snum  prsesentant,  quod 
WiUielmus  Hales,  nuper  de  London,  Aurita* 
ber,  Anglic^  Goldtmithj  .ezistens  persona  ma« 
loram  nomiois  et  fames,  ac  converBationis  in« 
honestae,  ac  injust^  et  fraudulenter  macbioant 
et  intendens  quondam  Tboroam  Gibson,  nee* 
non  quosdam  Johannem  Jacob  et  Robertum 
Jacomb,  participes  einsdem  Thomse  GibsoUi 
ae  diversoB  alios  dicti  Domini  Regis  nunc  ligeoa 
et  subditos,  de  magnis  denariorum  summis 
fraudulenter  et  iniqub  decipere  et  defraudare, 
septimo  die  Septembris,  anno  regni  Domini 
Georgii  Secundi,  nuno  Regis  Magnss  Britan*' 
nise,  occ,  secundo,  apud  London  pnedict,  scili^ 
cet,  in  parocbift  ^ncti  Dunstani  in  Occident', 
in  wardil  de  Farringdon  ex^m,  vi  et  armis,  &o. 
falso,  fraudulenter,  et  deceptive  fabricavit  et 
contrafeciC,  et  fabricari  et  contrafieri  causavit, 
qnoddam  scriptnm  in  verbis  et  figuris  sequenti* 
bus,  videlicet, 

«<  Angutt  87, 17S9. 

*^  I  promise  to  pay  to  George  Watson,  esq*- 
or  bearer,  the  sum  of  six  thousand  four  hun- 
dred pounds,  at  denMnd,  the  like  value  receiv- 
ed.   For  myself  and  partners, 

■  ♦«  Tho.  Gibsdm.'* 

"^.a,4oo. 


n 
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ad  tfTEve  damnum  prsfiil'  Thom*  Oibtoa,  et 
pitBdict^  Jobawiis  Jacob  et  Koberti  Jacomb, 
participum  ejuadem  Tliofflie  Gibaon,  id  malam 
ezemplum  omniam  alioniia  in  hajusmodi  caau 
deiinqueDtiam,  ac  contra  pacem  dicti  Domioi 
Regia,  oorob'  et  digsilai'  snai,  &c.  Et  jura- 
torea  pnedicti  super  aacramentum  auom  prae- 
dictum  ulterius  praseutant,  quod  pradictua  Wil- 
lielmua  Hales  nequiter  et  decepti?^  macbinaos 
et  iDtendeDs  prafat*  Tbomam  Gibson,  necnon 
pnedicf  Johannem  Jacob  et  Robertum  Jaoomb, 
participea  ejusdem  Thomce,  ac  diTersoa  alios 
subdilos  et  Ji^eos  dicti  Domini  Regis  nunc,  de 
magois  denanorum  aummis  frauduleoter  et  int- 

3ub  dectpere  et  defrauilare,  postea,  acilioet  pr«* 
icto  sepdmo  die  Septembris,  anno  aecundo  au- 
pradicto^  apud  London  pnedict',  soiUoet«  in 
parbcbill  et  wardil  pmdict\  ti  et  amis,  &c. 
qooddam  acriptum  falso  fabricatum  et  ooatra- 
fttctom  in  ¥eriiMS«t  figuris  sequenttboa,  ?ida- 
licet, 

<'  August  fi7, 1738. 
**  1  promise  to  pay  to  George  Wataon,  esq. 
or  bearar,  the  aum  of  six  thousand  four  hun- 
dred pounds,  at  demand,  the  like  ralue  reo^?- 
ed.    For  mjaelf  and  partneis, 

**  Tho.  Gibson.** 

^.6,400. 
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scienter,  illicit^,  et  fraudnlenter  prodoxh  et 
puUicavit,  et  produd  et  publican  caosavit, 
tanqoam  Terum  et  legitimum  acriptum,  (dicto 
Wiiiielmo  Hales  adtubc  et  ibidem  Ven^  sciente 
acriptum  ult'  mentionat*  per  ipsum  Willielraum 
Hales  aic  ut  pneifortur  nrounot'  et  pobiicat', 
lalso  fabricat*  et  eontrafmet*  fniase)  ad  gr^Te 
damnum  nrseftf  Tfaonasi  Gibson,  et  pfttdict' 
Jobannis  Jacob  et  Robert!  Jacomb,  participum 
cfusdem  Thonfe,lnmalmM  exemplum  omnium 
Riorum  in  hiyusmodi  caau  delmquentium,  ao 
eontra  paeem  dicti  Domini. Regis  nunc,  coron' 
et  dignitat*  anas,  &c.  £t  jnratorea  pr«dicti 
Miper  sacramenlum  sunm  ulterius  presentant, 
quod  pradictna  Willlelmtts  Hales  maohinana  et 
mudulenter  intendens  pnefat'  Tbomam  Gibson, 
necnon  pnedict' Johannem  Jacc4>  et  Robertum 
Jeeomb,  partidpes  ^usdem  Thome  Gibson, 
•c  diveraos  alios  dieti  Domini  Regis  nunc 
mbditos,  de  ma^a  denariorum  summis  /ran- 
dulenter  et  iniqu^  decipere  et  defraudare, 
piaedicto  aeptimo  die  Septembris,  anno  aecundo 
•upradicto,  apod  London  prtedict',  adlioet,  in 
parochiH  et  wardft  prsedict',  vi  et  armis,fi{e* 
fidso,  frandulenter,  et  deceptive  fabricaTit  et 
contrafedt,  et  iabricari  et  oontraAeri  oausavit, 
^uoddam  acriptum  gerena  dat'  vicesimo  sap- 
timo  die  Augusti,  anno  Domini  miUeaimo  aep* 
tingenieaimo  vicesimo  octaro,  ia.se  purporlans, 
^od  pnedicttts  Thomas  Gibsou  pro  seipso  et 
partidpibus  promisit  solvere  Georgio  Watson, 
arm*,  aut  latori,  summam  aex  mule  quadrin- 
gent'  librarnm,.anper  demand',  consimili  valore 
reoept'  ad  grave  damnum  inveiat'  Tbom« 
Gibson,  et  prasdict*  Jobannis  Jacob  et  Roberti 
Jacomb,  partidpum  ejusdem  Thonun  Gibson, 
in  malum  ezemplum  omnium  aiiorum  in  ho- 
jusmedi  casu  detin^uentium^  ac  contra  paoem 


dkti  Dommi  Regis,  eoron*  et  digmtat'  suas, 
3ee.  Et  inratoras  pmdicti  super  saoramenUuo 
suum  ulterius  praosentant,  quod  preedictus 
Wiliidmna  Halea  nequiter  et  deoepti?^  machi- 
nans  et  intendens  pneftt'  Tbomam  Gibaon,  ac 
praedict' Johannem  Jacob  et  Robertum  Jaoooib» 
partidpes  <gusdcai  Thomss  Gibaon,  ac  diTeraos 
alios  aubditoa  dicti  Domini  Regis  nunc,  frau- 
dttlenter  et  injmtt^  dedpere  et  defraudare  de 
magnia  denanorum  summis,  postea,  adlioety 
prmiicto  septimo  die  Septembris,  anno  aecundo 
supradicto,  apud  London  predict',  acilioet,  ia 
paroohift  et  wardft  nnedict',  n  et  armia,  &e« 
qooddam  acriptum  nlso  fabrieat*et  contrafacf  ^ 

Ssrens  dat'  vicesimo  septimo  die  Augusti,  anno 
omini  milledmo  septingentedmo  vicesimo 
octavo,  in  ae  purpertans,  quod  priMiictns  The- 
maa  Gibson  projadpao  et  partidpibus  pronaisii 
solvere  Geatgie  Watson,  Arm',  aut  latori, 
summam  eez  miUe  fuadringeut'  librarom, 
super  demand',  oonsimili  ralore  recept'^denter^ 
illicit^,  et  fmudulenter  produxit  et  pubUcavit,  et 
produd  et  publican  causavit,  tanquam  veruia 
et  legitimum  acriptum.  (prelato  WiUidmo 
Halea  adtunc  et  ibidem  bene  adente  scriptuna 
uh'  mentionat',  per  ipaum,Willidmum  Halea  da 
ut  prttiieitnr  product'  et  publicat',  falao  fabricai* 
eteontrafact'  fuisse)  ad  grave  damnum  prasAt* 
ThomsB  Gibson,  et  p'rsfat'  Jobannis  Jacob  et 
Robert  Jacomb,  partidpum  ipsina  lliomae 
Gibaotti  in  malum  et  pmideanm  eammpluin 
omnium  aiiorum  in  condmili  caau  deiiiMinen- 
tium,  ao  contra  paoem  dicti  Domini  Hegin 
nunc,  eoron'  et  dignitat*  suaa,"  Sto, 

N.  B.  This  Indictment  waa  found  under 
the  commission  of  Oyer  and  Terminer,  and 
noi  upon  the  gaol-delivery. 

CL  cf  Arr,  Upon  thia  indietmem  the  de- 
fendant hath  been  arraigned  and  pleaded  Xoi 
Guilty ;  and  for  his  trial  be  puts  himself  upoa 
Crod  and  his  country,  which  country  you  are. 

Your  charge  is  to  inquire,  &c. 

Mr.  Strange.  Miij  it  please  your  lordship, 
and  you  geotleuien  of  the  jury ;  this  is  an  in- 
dictment against  William  Hales,  of  London. 
The  indictment  sets  forth,  that  he  bdng^  a 
person  of  ill  fome  and  reputation,  and  intending 
to  decdv^  and  defraud  Thomas  Gibson,  Joha 
Jacob,  Robert  Jacomb,  and  divera  others,  did, 
on  the  7th.of  September,  forge  and  countcrfdt, 
and  caused  to  m  forged  and  counterfdted,  m 
certain  note,  viz.  "  Au^st  27,  1728.  I  pro- 
mise to  pay,"  &c.  This  is  laid  to  be  to  the 
great  damage  of  the  aaid  Thomas  Gilison,  See* 
and  to  the  evil  example  of  others  in  like  case 
offending,  against  bis  majesty's  peace,  &c.  It 
sets  forth,  that,  from  the  same  evil  intentions^ 
he  did  produce  and  publish,  and  caused  to  be 
produced  and  .published,  a  certain  note  follow* 
log,  viz.  "  August  27, 1728, 1  promise  to  pay,** 
&c.  That  he  published  this  as  a  true  and 
lawful  writing,  knowing  the  same  to  be  folse^ 
forged,  and  counterfeit.  It  sets  forth,  that  hm 
forged  and  counterfeited,  and  caused  to  be 
foiged  and  counterfdted,  a  cectda  writingi 
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AMed  Aogotl  97,  178$,  ptiTportiaff  that  tbe 
■fofCMud  Tbomis   Oibmn,   for  biroself  and 
HitDen,  promised  to  pay  Geom  Watson,  or 
karcr,  6,400/.  Gentlemen,  the  indietment  sets 
Jortb,  That  oo  the  same  7th  of  Septerabery 
a  this  city,  the  said  William  Hales  did  pro- 
dote,  and  caused  to  be  prodoced,  a  writing, 
vfaieh  purported  that  tbe  said  Thomas  Gibson 
bad  promised  to   pay  Geors^e  Watson,  or 
bearer,  6,400/.  and  pubKsbed  this,  knowini^  it 
Is  be  forged  at  tbe  same  time.    And  this  is 
hid  to  be  to  the  great  damage  of  tbe  said 
Thomas  Gibson,  &c.  and  to  the  e? il  example 
sf  all  otfaera  in  like  case  offending.    To  this 
udictmeot  he  hath  pleaded  Not  Guilty.    But 
if  we  prove  the  fed,  it  becomes  your  duty  to 
esand  him  thereof. 

Aii.  Gen,  May  it  please  your  lordship,  and 
yoa  gentlemen  of  the  jury ;  1  am  of  counsel  in 
Ibis  case  for  tbe  kiofir-  The  Chwfe  against 
tbe  defendaAt  Mr.  William  Hales,  is  for  foiv- 
iag  a  note  in  tbe  name  of  Mr.GilMion,  pavaUe 
fa  €icerge  Watson,  esq.  or  bearer,  for  no  less  a 
Bom  than  6,400/.  and  publishing  this  note  as  s 
true  one,  knowing  it  to  be  falM  and  counter- 
ftk :  for,  though  the  fact  is  laid  difierent  ways 
iatiM  indictment,  yet  it  is  upon  one  and  tne 
SBine  note,  and  the  difference  consists  only  in 
the  form  of  alleg^ing  it 

This,  ^efltlemen,  is  the  first  case  of  the  most 
cxtraonlinary  scene  of  forgeiy  that  halh  come 
uader  czaminMioo  in  this  pbu)e,  committed  in 
aueb  a  manner,  and  attended  with  such  cir- 
cmnstanoea,  as  make  it  neoeasary  to  be  prose- 
coted  with  the  greatest  weight  and  soleosnity, 
ftr  an  enmple  and  terror  to  others.  All  kinds 
•f  fbigery  are  crimes  of  a  most  pernicious  na« 
tore,  as  they  tend  to  weaken  and  destroy  that 
faith  and  commerce  which  ought  to  be  main- 
tsined  ainoogst  men :  but  fbrsery  in  the  case 
ef  n^godable  notes,  which  lave  a  particular 
envrency  given  to  them  by  act  of  parliament, 
whereby  private  credit  is  greatly  assisted,  and 
trade  camed  on,  is  one  of  toe  most  dangeroua ; 
and,  if  it  shookl  prevail,  the  consequences, 
tfioogh  not  essy  to  be  foreseen,  would  certainly 
be  eitensive  and  destmctiTo.  Such  is  the  na- 
ture of  tbe  offence  whereof  the  prisoner  stands 
accused :  but  howsoever  heinous  that  mav  be^ 
his  gidh  will  depend  entirely  upon  the  evidence 
ofthefhct 

Gentlemen,  the  advantage  taken  to  commit 
flus  forgery  was  from  an  act  of  kindness  and 
dviKty  done  to  the  defendant.  He  some  time 
sgo  prevailed  with  one  Mr.  Booth,  book-keeper 
Is  Mr.  Gibson,  to  ac^mmodate  him  with  two 
covers  for  letters  franked  by  Mr.  Gibson,  in 
order  (as  he  pretended)  to  send  news  into  the 
esuntry :  a  practice  which  1  fear  is  too  com- 
■lon ;  but  1  hope  this  instance  wiJU  bavie  some 
cdbct  to  make  it  less  frequent.  It  will  appear 
Is  you,  from  several  circusttstsnces,  that  the 
Mte  in  jqueation  was  made  on  one  of  these 
mven:  For»  gentliemen,  it  is  a  promissory  note, 
SDbserfted,  For  myself  and  partners,  lliomas 
Oibnn.    The  body  of  the  note  is  all  of  oa(B 


hand-writing,  notprelendiid  to  be  Mr.  Gibson's- 
When  we  come  to  the  subscription,  there  is  a 
rasure  at  the  end  of  the  word  *  for,'  which, 
upon  holding  the  paper  against  the  light  is 
.pniuily  to  be  seen.  The  manner  of  Mr.  Gib- 
son's writing  being  pretty  uride  and  loose,  the 
letter  o  in  the  word  *  for' appears  to  have  been 
crowded  between  the  other  two  letters  /  and 
r,  and  is  of  a  remarkably  different  charac- 
ter and  fresher  ink  than  tlie  others.  From 
henoe  the  manner  of  making  the  forgery  seems 
to  have  been,  by  rasing  out  tbe  two  e's  at  the 
end  of  the  word  '  free,'  or  at  least  the  greatest 
part  of  them,  and  inserting  an  o  in  the  manner 
I  have  mentkmed,  and  then  adding  in  the  same 
line,  after  this  word  thus  made  to  be  *for,' 
these  other  words;  *  Myself  and  partners ;' 
which  standing  a  little  above  tbe  name,  Tho. 
Gibson,  aerve  as  a  proper  subscription  to  this 
note.  It  will  appear  likewise,  that  tbcstroke 
at  the  beginning  of  the  m  in  the  word  *  m>'  is 
of  the  older  kind  of  ink,  and  probaU  v  was  at  first 
part  of  one  of  the  e's  in  the  word  *  tree.'  There 
18  somethiiig  observable  in  the  figure  and  ap- 
pearance of  the  paper  itself:  the  old  folding, 
which  is  most  worn,  answers  to  that  which  pro- 
bably might  have  been  tbe  fold  of  a  cover  of  a 
letter,  and  t||^e  paper  is  torn  off  alone  side  and 
at  the  top. 

This,  gentlemen,  beinjg  the  nature  of  tbe 
writiuff,  and  the  manner  in  which  it  was  trans- 
formed from  the  direction  of  a  letter  to  a  note 
of  this  value,  we  shall,  in  the  next  place,  lav 
before  you.  the  use  which  was  made  of  it.  And, 
gentlemen,  tbe  time  pitched  upon  for  thia  pur- 
pose will  be  material  for  your  consideratioa. 
Mr.  Gibaon  was  gone  to  Bath,  and  it  was 
thought  proper  to  date  the  note  the  day  before 
he  went.  No  use  was  made  of  it  till  some  time 
after  be  w^  gone,  that  there  might  be  no  room 
for  applying  to  the  person  himself.  'The  day, 
and  time  of  the  day,  which  were  chosen  to  put 
it  off,  were  Saturday  at  night ;  when  probably 
there  would  be  no  opportunity  of  maldng  in- 
quiriea  till  the  Monday  morning  following,  and 
consequently  a  whole  day  might  be  gained. 
This  being  the  opportunity  resolved  upon,  it 
will  appear  that  on  Saturday  tbe  7th  of  Sep- 
tember, Mr.  Hales  made  use  of  an  instrument, 
that  hath  confened  himself  to  have  been  drawn 
in  by  him,  one  Thomas  Rurosey,  a  young  fel- 
low bred  to  the  sea,  who  w^  aMolutely  ander 
his  influence;  told  him  he  must  go  with  him 
into  the  city^  bid  him  put  on  a  particular  suit 
of  clothes,  and  observinff  that  he  bad  a  laced 
hat  upon  his  head,  advised  him  to  leave  thst 
behioa  him,  and  gave  him  a  plain  one.  To 
make  him^  appear  still  more  like  a  man  of  busi- 
ness, Mr.  Hales,  as  tbey  went  alone  the 
Strand,  bought  him  a  pocket-book  or  lettea- 
case.  Thence  be  carried  himto  Mi«tdle-row, 
and  bought  him  a  dark  perriwig,  bid  him  put 
it  on,  and  said,  it  became  him  very  well.  Thus 
equipped,  he  took  him  to  John's  coffee  house 
in  Shire-lane;  and  when  they  were  there, 
Rumsey  not  knowing  about  what  he  was  to  be 
employed,  a  porter  came  in  with  a  letter. 
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Withoot  the  porter's  aayiii^  one  word.  Hales 
asked,  If  he  aid  not  want  Romeey  P  The  por* 
ter  answered,  Yes ;  and  produced  a  letter  di- 
rected to  Rumsey,  which  Mr.  Hales  took,  and 
readily  found  inclosed  in  it  this  note  for  0,400/. 
payable  to  George  Watson  or  bearer.    In  the 
letter  were   two   names   written   with  sums 
against  them  thus,  lady  Harriot  Elliot  4,900/. 
Sir  John  Hynde  Cotton  2,100/.  and  under- 
neath, <  payable  to  them  or  bearer.'    These 
names  only  being  in  the  letter,  Mr.  EEales  took 
upon  him  to  oraer  Rumsey  to  write  under 
them,  *  James  Moreton,  esq.  or  bearer;'  and 
when  this  was  done,  that  part  of  the  letter  with 
the  names  was  torn  off,  and  put  into  the  pooket- 
book  (which  had  been  bougnt  for  the  purpose), 
together  with  the  note  for  6,400/.  and  a  Bank- 
note of  20/.  and  two  of  S5/.  each.    Then  the 
firisoner  gfave  it  to  Mr.  Ramsey,  with  direc- 
tions to  carry  these  notes  to  the  shop  of  Mr. 
fiuow  and  Poltock  without  Temple-bar,  and 
there  take  their  cash-note  payable  to  James 
Moreton,  esq.  or  bearer,  for  70/.  the  produce  of 
the  Bank- notes ;  and  in  exchange  for  this  forg- 
ed note,  to  take  one  of  their  notes,  payable  to 
the  lady  Harriot  Elliot,  or  bearer,  for  4,300/. 
and  another  to  sir  John  Hynde  Cotton    or 
bearer,  for  3,100/.    The  prisoner  gave  strict 
instructions  to  Rumsey,  that,  if  at  Mr.  Snow's 
he  should  fie  asked  where  he  lired,  he  should 
answer,  at  the  upper  end  of  Bond-streeT;  if  he 
should  be  asked  his  name,  he  should  say,  Tho- 
mas Fowler,  or  any  other  name  besides  his 
true  name ;  that  it  was  indifferent  what,  so  it 
was  not  the  right  name.    Ramsey,  thus  in- 
structed, went!  immediately  to  the  house?  of 
Mr.  Snow  and  Poltock,  which  Hales  took  care 
to  shew  him.     Mr.  Poltock  took  the  small 
Bank  notes,  and  gave  his  note  for  them  ;  but 
observing  the  appearance  of  the  note  for  6,400/. 
that  It  was  written  on  a  dirty  scrap  of  paper, 
and  the  difference  of  hand- writings  in  it,  wonid 
have  nothing  to  do  with  that.    During  this 
time  Hales  kept  at  a  little  distance ;  and  Ram- 
sey returning  without  suocera,  he  directed  him 
to  go  to  Mr.  Hoare's,  and  (as  he  had  concerted 
in  the  formei*  instance)  to  pay  in  a  small  sum 
.  of  money  not  exceeding  70/.  and  take  their  note 
for  it,  and  to  exchange  the  note  of  6,400/.  for 
their  notes.  The  names  of  the  persons  to  whom 
the  notes  were  to  be  made  payable  were  then  to 
be  changed ;  for  the  stratagem  was,  to  make  use 
of  the  names  of  persons  that  dealt  at  the  several 
shops,  in  order  to  gain  credit  to  the  transaction. 
Therefore  the  names  of  two  honourable  persons, 
well  known  at  Mr.  Hoare's,  were  pitched  upon; 
and  the  new  direction  which  the  prisoner  gave  to 
Rumsey  was,  to  take  one  of  Mr.  Hoare's  notes 
for  4,300/.  payable  to  sir  Richard  Grosvenor  or 
bearer;  and  another  for  9,100/.  payable  to  sir 
John  Hynde  Cotton  or  bearer;    and  there  also 
if  he  was  asked  to  give  in  his  name,  Thomas 
Fowler.     When  it  was  near  dark,  Rumsey 
went  to  Mr.  Hoare*s,  and  exactly  pursued  b^ 
orders.    Thev  made  him  out  a  small  note  for 
the  cash,  and  gave  sach  credit  to  Mr.  Gilwon's 
name,  as  to  give  him^the  notes  he  denred,  in  lieu 
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of  the  6|400/.  note :  all  wliicb  Mr.  Rumsey  d^ 
livered  immediately  to  Mr.  Hales,  who  waited 
for  him  at  a  fruit-stall  not  fariinom  the  shop. 

Gentlemen,  Mr.  Hales  being  now  poswHsd 
0f  three  notes  of  Mr.  Hoare's,  one  for  lOL 
another  for  9,1j00/.  and  a  third  for  4>S00/.  the 
next  part  of  his  scheme  was  to  n^ociatea^ 
exohaoge  them  for  other  notes  from  hand 
to  hand,  in  order  to  entangle  the  affair,  and 
make  it  diftcuk  to  trace  out  ibe  cheat :  there- 
fore his  next  orders  lo  Rumsey  were,  to  cany 
the  note  for  4,300/.  payable  to  sir  Ricban 
Grosvenor  or  bearer,  to  Mr.  Brassey's  and  ex* 
change  it  for  smaller  notes.  Rumsey  went 
thither  that  nig^t,  and  took  four  smaller  natas 
of  Mr.  Bnassey's,  in  lien  of  Mr.  Hoare's,  vn« 
two  of  1,000/.  each,  one  of  1,S00/.  and  ano* 
ther  of  1,100/.  But  though  these  notes  of 
Mr.  Bcassey's  were  given  out  on  Saturday 
Sept  7th  at  hight,  they  were  made  to  Mr 
date  on  Mondajr  the  9tb;  because,  it  beitig 
late  in  the  evening,  the  cash-book  was  aiids 
up  for  that  day.  These  four  new  notes  Mr. 
Rnmsey  delivered  to  Mr.  Hales,  who  waited 
for  him  again  at  a  very  small  distance  from 
Mr.  Brassey's*shop. 

The  next  part  of  the  scheme  was  to  chaoge 
these  notes  into  negociable  securities  equal  to 
cash,  in  which  there  was  probably  a  double 
view  ;  partly  to  intricate  the  affair  still  forthei^ 
and  partly  for  the  (j^reater  convenience  of  car- 
rying off  the  frmts  of  their  iniquity*  when 
tbatshodid  become  necessary:  therefore  tb# 
prisoner  sent  Rumsey  to  Mr.  John  Hals,  e 
broker  in  Exchange-alley,  and  d^ected  him  to 
acquaint  him,  that  he  came  from  Mr.  SamniBl 
Palmer,  in  Manael-street,  Good  man's- fielde, 
with  orders  to  buy  South-Sea  aud  India  boadi 
to  the  value  of  3,400/.  against  Monday  moro- 
ing  following. 

Thus  the  matter  rested  till  Monday  the  9Ui 
of  September :  but  on  the  Sunday  the  prisooet 
was  not  wanting  in  making  his  preparations* 
He  then  appointed  one  Robert  Hall,  his  toylor, 
to  meet  him  at  Lloyd's  coffiBe-bouse  in  Lom- 
bard-street, at  eight  o'clock  the  next  morning, 
without  letting  him  into  the  secret  of  what  he 
was  to  do.  Hall  went  accordingly,  and  thect 
found  one  Samuel  Lee  waiting  for  Mr.  Hales  $ 
an  instrument  made  use  of  by  the  prisoner  in 
auolher  transaction,  which  will  one  day  wev 
as  rank  a  forgery  as  this.  About  nine  Hues 
came,  and  gave  to  Hall  Mr.  Brassey's  note 
for  1,200/.  directing  him  at  the  same  time  to 
go  and  receive  650/.  in  guineas,  and  baVe  it 
indorsed  off.  He  told  Hall,  that  if  he  wu 
asked,  he  should  tell  them  he  lived  in  the 
Hay-market,  or  any  where  dse  except  the 
real  place  of  his  dwelling,  and  tlwt  hi^  nans 
was  John  Roberts.  So  here  is  another  sh«n 
name  and  place  of  abode.  He  obej^ed  these 
orders,  received  the  money,  not  in  goW,  butia 
three  Bank-notes;  and  when  the  persons  n 
Mr.  Brassey's  shop  enquired  his  nasaei  he 
told  them  John  Roberts.  Whilst  Hsll  was  » 
the  shop,  he  observed  that  Mr.  Hales  walked 
by;  so  jeakKW  waf  he  of. hie  agento,  er  U 


im 
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MM  r%iteiit  to  iee  hoir  tbingf  socoeeiled. 
ibO  ddircred  the  Buik-notes,  together  with 
Ir.  Bnim's  note,  on  which  the  650/.  was 
MflWiJ  oi(  at  Lloyd's  coffee-houae ;  and  af- 
tewtrda  met  him  again  at  Janeway'a  cotfee- 
bfoit  IB  Comhill.  There  Hales  returned 
ikait  Bank- notes  to  Hall,  and  ordered  him  to 
|»lstbe  Bank,  and  there  receive  the  money 
ffoathem  in  gold.  Mr.  Hales  was  skill  so 
jcdoQi  or  impatientf  that  whilst  9all  was  at 
Ibe  Bank  receiving  the  money,  he  took  occa- 
■OQ  to  came  in  tMre  upon  pretence  of  chang* 
i^g  a  guinea,  and  taking  no  notice  of  Hall, 
icotaway;  aHer  which  Hall  went  with  him 
li  a  tiTcrn,  and  paid  him  tha  6tOL  which  he 
ROBved  at  the  Bank. 

Geademeo,  thus  far  the  design  succeeded 
vdl.  Here  a»  aereral  good  notes  obtained, 
mi  some  cash  got,  without  discovery :  but 
dwoccasioB  of  that  wiU  arise  out  of  the  part 
Khieb  Ramsey  was  to  act  on  .the  Monday 
■oniiDg. 

Geotlemen,  you  observe  there  are  two  notes 

of  Mr.  Hoare's  behind,  whereof  no  account 

Wlb  been  yet  giv^,  viz.  that  of  Yo/.  and  that 

of  i,l<X)/.  payable  to  sir  John  Hynde  Cotton, 

to|atoff  which  Mr.  ilumsey  was  employed. 

It  win  appear,  that  Mr.  Hales  kept  Rumsey 

^tptiomliy  with  Uim,  and  loilged  iiim  in  his 

hoMc  OB  Saturday  and  Sunday ;  and  on  lV)lon* 

dif  noming,  >Khen  he  .went   into  the  city, 

wMffii  Rttoisey  wiih  him»  took  care  to  abew 

bim  Mr.  Alderman  Hankey's  shop,  and  4t* 

ndal  bim  to  exchange  these  two  notes  f<»r 

70/.  tad  S,i00/.  for   Mr.  Hankc^'s  notes. 

^aniey  went  to  the  shop,  and  they  having  no 

^ifieol^  about  exchanging  Mr.  |loare's  notes, 

Koepied  tbem,  and  gave  him  two  of  their  own, 

m  for  1,100^  aod  aooftber  tor  1,050/.  both 

fiytble  to  Samuel  Palmer  or  bearer ;  and  the 

ivBMuoing  30/.  was  paid  in  money.    As  to  the 

Miofor  1,100/.  the  whole  was  received  upon 

^stMr.  Alderman  Hankey's  the  same  oay, 

•J  i  person  who  lailled  himself  Samuel  Lane. 

tetlemen,  the  next  part  of  the  transaction 

^^f^  to  the  South  >Sea  and  India  bonds  fur 

3,400/.  which  had  been  ordered  to  be  procured 

*7  Hols  tbe  broker.    On  Monday  mormng 

Iwiey  received  the  monev  of  |Ir.  Hales, 

*^directioBS  to  carry  it  to  Hals,  and  pay  for 

Iw  bonjia.     Wliilst  Kumsey  was  gone  to 

^'■■■Kt  this,  it  appears  that  Mr.  Hales  ]iras 

M  this  ocoasion  also  uneasy  and  impatient, 

"i^kt  Ramsey  stayed  too  long,  and  sent  a 

JJ^fitf  bim  to  Halo's  oiGce,  by  the  name 

^Thomg  Fawier;   apd  that  Runiisey  an- 

^9efttQib^.oi^9y  ^  If  ept  Along  with  ibe 

P«ter. 

totbnen,  ye  shall  ne]^  prodi|ce  to  you 


^aoeoDot  made  up  by  Mr.  Hals  or  Mr.  (Dole 

^""iBor,  ythieh  win  appear  to  jb|ive  been 

^  in  these  feigned  namen,  Samuel 


)k 


"ll'loor,  ythieh  win  appear  to  jb|ive  been 
{ff^  mt  in  these  feigned  namen,  Samuel 
J*"**  fi|.  per  Thomas  Powier ;  whereas 
^^^,  persons  had  any  thing  to  do  in  the 
Siywot  but  the  whole  was  nc^ciated  by 
2T«>4 ihimsey.  And  it  will  be  prov^^ 
"^•beaererthe  priaoner  s«ut  UmimSfW 
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any  of  these  ermnds,  he  considered  the  ques- 
tions  which  were  likely  to  be  asked,  and  gavf 
him  instructions  how  to  make  proper  answers^ 
and  some  of  them  in  writing. 

While  these  things  were  transacting,  tbf 
acddent  happened  that  led  to  the  discovery. 
About  eleven  o'clock  on  Monday  morning,  Mr. 
Humphreys,  a  servant  of  Mr.  Boare  and  his 
partners,  who  carries  out  notes  and  receives 
money  abroad,  carried  the  note  for  6,400/.  to 
Mr.  Gibson's,  and,  Mr.  Phillips  tlie  cash* 
keeper  being  abroad,  left  it  with  Mr.  Cram- 
lington,  anouer  of  the  servants,  with  directions 
.to  pay  the  money  upon  it  to  Mr.  Bromfield  at 
the  Bank,  who  was  to  place  it  to  Mr.  Hoare'a 
account.  When  Mr.  Fhillips  came  home,  he 
was  surprised  to  find  such  ia  note  with  Air. 
.Gibson's  hand  to  it ;  the  note  not  of  bis  own 
writing,  though  it  is  always  his  practice  to  writa 
the.h<Mv  of  nis  notes  as  well  as  the  subscripr 
tion.  And  no  notice  having  been  given  of  it 
by  Mr.  Gibson,  upon  this  he  conceived  a  susr 
picion,  and  >esol?ed  not  to  pay  it  till  be  had 
first  spoke  to  Mr.  Jacomb,  T'^e  note  was 
shewn  to  Mr.  Jacomb,  who,  upon  finding  out 
the  rasure,  and  observing  the  other  circuu)? 
stances  which  I  at  first  mentioned  to  you,  im^ 
mediately  suspected  it  to  be  a  forgery,  and  took 
methods  for  the  discovery.  He  loimd  out,  that 
one  of  Mr.  Hoare's  .notes  had  been  exchanged 
for  Bank-notes,  and  traced  out  the  numbers; 
upon  which  notice  was  immediately  given  at 
the  Bank,  that  if  any  of  those  notes  were 
il>rought  for  payment,  ^hey  should  be  stopped^ 
and  uie  person  secured.  It  happened  soon  af- 
ter this,  that  Mr.  Hales  designing  to  get  the 
remainder  of  the  efiects  into  his  pocket,  carried 
Bumsey  within  sight  of  the  Bank,  (who  was  so 
ignorant  a  person,  that  be  asked  him  whether 
it  was  a  church)  and  directed  Rumsey  to  re- 
ceive money  thereon  two  Bank-notes,  each  for 
300/.  part  of  the  Bank-notes  given  out  by  fir, 
Brassey ;  and  thereupon  the  officers  of  the  Bank 
stopped  Rumsey,  and  enquired  into  tlie  matter. 
Mr.  Rumaey  was  first  interrogi^od  how  he 
.came  by  these  notes ;  and  fii^r  much  hesita- 
tion and  difficulty,  fit  last  said,  he  bad  them 
from  a  gentleman  thot  stayed  for  him  at  RQbin|s 
coflee- house  in  the  Old  Jewry.  Upon  this 
they  sent  a  constable,  and  found  Mr.  Hales 
there,  having  in  his  bai^d  Mr.  Brassey 's  note 
for  1,100/.  This  note  he  endeavoured  to  con* 
ceal,  but  was  prevented.  They  brought  him 
to  th«f  Bank,aBd  upon  search  found  about  him 
the  werj  efiects  which  were  the  whole  produce 
of  Mr.  Hoare's  three  notes,  except  about  the 
sum  of  which  was  wanting.    He  ws^i 

asked,  how  he  came  by  tliem,  and  by  the  notjft 
signed  with  Mr.  Gibson's  name,  payable  to 
Watson,  with  which  he  procured  them.  The 
account  he  gave  was,  that  he  had  them  from 
one  Mr.  Samuel  Palmer :  but  he  tt^ere  declared, 
that  all  the  effects  that  he  bad  ^buut  him  were 
the  produce  .ol'  this  no^,  and  wrote  down  in  a 
paper  how  he  had  disnoseJi  of  the  rest. 

Ge>  tlemen,  tbis  will  app)^  to  you  to  be  tl^e 
nature  of  t|ie  <H^p  ;  a^  u^  this  Mr.  Bales 


■ 

a 

i 

■ 

1 


171] 


2  GEORGE  II. 


Trial  of  WmiamltaUi, 


[17« 


tras  committed,  and  Rumsey  secured.  And, 
gentleroea,  I  apprehend,  tbat,  thougli  this  be  a 
ionifr  teries  of  facts,  yet  it  will  amount  to  a  clear 
evidence  against  the  prisoner.  No  reasonable 
man  can  expect  proor  to  be  made  of  the  very 
act  or  forgery.  Such  iniquities  are  deeds  of 
darkness,  and  those  who  commit  them  do  not 
call  witnesses  to  attest  the  performance :  but 
next  to  that  we  have  the  strongest  evidence. 
What  arises  out  of  the  note  itself  is  of  great 
weight:  the. circumstance  of  the  rasnre  and 
alterations,  which  1  will  not  repeat :  the  body 
•f  the  note  not  of  Mr.  Gibson's  writing,  whereas 
it  is  his  constant  practice  to  write  the  whole 
note  with  his  own  hand,  and  that  too  in  a  dif- 
ferent form  of  expression  from  the  present  note : 
there  is  no  person  of  the  name  of  George  Wat- 
8on;  with  whom  he  hath  any  dealings.  An- 
other circumstance  material  to  be  ti^en  into 
consideration  is  the  immediate  exchanging  all 
Uiese  effects,  without  any  apparent  occasion. 
One  banker's  note  exchanged  for  another,  Mr. 
Hoare's,  Mr.  alderman  Hankey's,  Mr.  Bras- 
sev's— all  of  them  persons  of'^tfreat  credit — 
Wnat  account  can  be  g^ven,  without  any  rea- 
son appearing,  why  one  of  these  gentlemen's 
notes  snould  DC  exchanged  for  another,  but  to 
darken  and  intricate  tlie  affair  P 

Add  to  this  the  consideration  of  the  persons 
concerned :  Mr.  Hales,  a  bankrupt  not  dis- 
charged, employing  such  agents  as  I  have  de- 
scribed to  you  ;  himself  lurking  about  in  a  con- 
cealed manner ;  all  these  drcnmstances  shew 
the  man  was  doing  a  wicked  thing,  which 
would  not  bear  the  light,  nor  his  appearing  in 
it  But  what  amounts  to  a  demonstration, 
is  his  directing  these  agents  to  take  upon  them 
feigned  names  and  places,  to  dress  theroseWes 
in  masquerade,  and  to  take  notes  in  the  names 
^>f  other  persons,  who  were  absolute  strangers 
to  the  transaction. 

As  this  is  evidence  of  the  prisoner's  publish- 
ing a  forged  note  knowingly,  it  is  evidence 
likewise  that  he  forged  it :  lor,  if  a  person  hath 
a  forged  note  in  his  custody,  and  taketh  such 
methods  to  put  it  off  and  give  it  a  currency,  it 
is  a  strong  proof  against  bim  of  the  forgery  it- 
self; and  properly  turns  it  upon  the  d^endant 
to  give  8  clear  account  how  he  received  it,  upon 
what  consideration,  and  in  what  way  of  busi- 
ness ;  more  especially  in  this  case,  where  the 
note  is  for  so  great  a  sum  of  money,  that  no- 
body can  pretend  to  be  at  a  loss  or  under  any 
difficulty  to  shew  bow  they  came  by  it. 
.  Gentlemen,  when  the  witnesses  shall  have 
given  you  an  account  of  these  things  upon  their 
oaths,  I  apprehend  there  can  remain  no  doubt 
but  the  cham  of  forgery  against  the  prisoner 
is  just,  and  this  prosecution  necessary. 

Call  FhiUp  Booth.    [Who  was  sworn.] 

'  Solicitor  General  (Hon.  Mr.  Talbot,)  Mr. 
Booth,  do  von  know  the  prisoner  at  the  bar, 
Mr.  Hales  r — Booth.  Yes,  Sir,  I  do  know  him. 

Sol.  Gen.  How  long  have  you  been  ac- 
quainted with  him  ? 

Booth,  Ever  since  the  year  1703.  -  - 


Sol.  Gen,  Can  you  remember  the  time— 'how 
was  he  brought  up  at  that  time? 

Booth.  I  remember  him  at  the  shop  of  sir 
Stephen  £vance  several  years  before  their 
failure. 

SoL  Gen.  Do  you  remember  any  thing  of  a 
franked  letter  P 

Booth*  About  a  year  and  a  half  ago  be  came 
to  me,  desiring  me  (Mr.  Gibson  being  a  mem- 
ber of  parliament,  and  his  other  friends  out  of 
town),  that  I  would  do  him  the  lavour  to  give 
him  two  franks.  He  brought  two  sheeto  of 
paper;  I  desired  Mr.  Gibson  to  frank  them, 
who  wrote  on  them,  To  Robert  Booth,  esq. 
Bristol.    Free  Tho.  Gibson. 

Sol.  Gen.  How  did  he  write  his  name  f 

Booth.  Tho.  Gibson. 

Sol.  Gen.  What  did  yon  do  with  them  ? 

Booth.  I  gave  them  to  Mr.  William  Hales. 

Sol.  Gen,  Sir,  look  on  that  note.  Are  yoa 
acquainted  with  the  hand  of  Mr.  Gibson  P  See 
whether  you  teke  any  part  of  the  note  to  be  of 
bis  hand-writing  P — jBoo^A.  The  name  is  his. 

SoL  Gen.  Is  there  any  other  part  of  the  note 
which  you  take  to  be  bis  hand- writing  P 

Booth,  The  F I  teke  to  be  part  of  the  word 
*  Free'— the  F I  teke  to  be  Mr.  Gibson's  hand- 
writing. 

Sol.  Gen.  What  is  the  r  P  Look  carefully 
upon  it. 

Boot^  The  r  may  be  Mr.  Gibson's ;  bat  the 
o  seeoaeth  to  be  crowded  in  between  the  F  and 
the  r. 

Sol.  Gen.  Do  they  seem  to  be  of  the  same 
hand,  or  of  a  different  oneP 

Booth'.  Crowded  in  irregularly. 

Sol.  Gen.  Are  they  of  me  same  ink  P 

Booth.  I  take  them  to  be  of  a  different  ink* 
The  r  is  hb  letter;  but  I  take  it  there  if  some 
alteration :  here  is  a  plain  rasnre,  where  the 
letters  '  my'  are  written. 

SoL  Gen.  What  distenoe  from  the  r  P 

Booth.  The  rasure  is  probably  where  tba 
two  c's  stood. 

SoL  Gen.  The  <  my,*  and  the  word  following, 
do  yoo  take  them  to  oe  Mr.  Gibson's  writing  ? 

Booth.  No,  Sir. 

Soi.  Gen.  Take  notice  of  the  fold. 

Booth.  This  seems  to  be  the  fold  of  a  letter. 

Sol.  Gen.  If  you  teke  that  to  be  the  ibid  of  a 
letter;  Is  that  the  nsoal  pUce  for  the  folding 
of  a  letter? 

Booth.  There  must  be  some  alteration  on  th« 
left-hand  comer. 

Sol.  Gen.  Make  your  own  observatioos. 
Look  on  the  top  of  it ;  doth  that  seem  the  fold 
of  the  paper  as  at  first,  or  cut  or  lorn  off  friMn 
any  other  paper  P 

Booth.  I  believe  it  is  not  the  original  fold  oi 
the  paper  as  it  is  now. 

Sol.  Gen.  Look  on  that  side  next  me  ;  dslla 
it  seem  cut  or  torn  off  P 

Booth.  Yes,  it  is  not  the  original  selvedge  of 
the  paper. 

SoL  Gen.   Is  the  original  selvedge  of  (b« 
paper  in  any  other  partP   Is  it  cat  off,  or 
ori|^nal  selvedge  P 
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BatiL  The  original  advedge  h  not  there. 

StLGeit.  bit  cot  off? 

BoMk  1  caimot  tdl ;  I  qaeify,  whether  «at 

ML  Goi.  Have  voo  lired  with  Mr.  Gtbaon 
bKf— Boo^A.  Eight  yeari. 

SoL  GetL,  Ha?e  joa  seen  any  notei  of  his 
fgiMf-^Booth.  Yea,  «r. 

&r  GcR.   What  is  his  conunon  maDner  of 

Booth.  *  For  rnvself  and  Co.' 

Soi  Gen.  Read  that  note,  and  girt  an  ac- 
cHDt  to  the  jury»  wiranein  you  think  it  agrees 
viih  bis  ordinary  way  of  writing  notes,  and 
tliereioitdiffen. 

Btntk  Mr.  Gibson  geneially  begins  with  I 
vomiie  to  pay,  and  oonchidea  his  notes  For 
idf  asd  Co.  but  never  mentions  value  reoeifed, 

JsiL  Pafc  Consider  of  what  avail  this  is  to 
frofe  that  it  is  not  written  by  Mr.  Gibson,  be- 
cuR  it  isdifferent  from  the  manner  of  his  stile. 
Itwcefftaioly  allowed  by  all  not  to  baa  note 
written  by  Mr.  Gibson. 

SoL  Gen.  My  lord,  this  is  a  forgery,  the 
ffQofwberettf  depends  upon  a  vast  variety  of 
drauDstances,  and  every  one  of  them  is  corro- 
bmiiBg. 

Jmt  Fage.  I  submit  it,  whether  it  be  of  any 
tTiil  or  BOt ;  the  cause  will  be  long  enough ., 

SAi  GoL  My  lord,  this  is  one  circiimstance. 
Wekpow  not  what  repli^  they  will  make,  and 
Ail  ii  oar  time  lo  give  in  our  evidence--We 
hifie  tboiefore  your  lordship  will  bear  with  us, 
Mpcnait  us  to  take  our  own  method. 

Jmt  Page.  Go  on  theu  yonr  own  way. 

SoLGtn,  We  shall  ask  but  one  Question 
ttwe;  those  notes  that  are  signed  by  Mr. 
Gihna,  of  whose  band-writing  are  they  r 

BmK.  All  his  own. 

SUGetu  Did  you  ever  see  any  promissory 
Mtei%Bed  by  tfr.  Gibson,  where  the  body  of 
iiwu  wrote  by  any  other  handf 

teA.  Net er,  to  the  best  of  my  knowledge. 

^Gen.  As  to  Self  and  Partners,  do  you 
ever  remember  his  writing  in  his  notes  th^se 
vndi,or  always  Self  and  Company  P 

BoofA.  Selfand  Company  always. 

&^  G«a.  In  what  part  of  the  note?  In  a 
MgbtliDe,or  underr 

M<A.  In  a  straight  line. 

&i  Gen.  Do  you  know  that  he  ever  signed 
I  pnaiiMOiT  note  written  b^  any  ot^er  ? 

Boo^A.  Never,  to  my  knowledge. 

&2.Gea.  How  long  have  you  been  with 
iiB  P^BooM.  £Mit  years. 

^  Got.  In  what  pia^  f 

^oUk.  Bookrkeeper. 
^^  Gen.  Did  you  see  the  note  when  first 
"•v^bt  to  Mr.  Gibson's?  Had  it  the  same 
«i*iinit?^B»M.  Yes,  8ir. 

M.  Gea.  One  question  more  I  would  ask ; 
Afe  tbe  letter  0^  and  the  words  following,  of  the 
;  •n»ebk? 

I     Buti.  Here  seems  to  be  an  accidental  dash 
"uf  pen,  as  if  the  hand  shook. 

«»•  Gea.  I  apprehend  the  gentleman  mis- 
"^  By  question :  Sir,  I  atk,  whether  you 


take  the  letter  o  to  be  of  the  same  ink  with  the 
word  my  and  the  following  words  ?  Sir,  I  de- 
sire you  will  look  once  more  distinctly  on  it, 
and  tell  us  whether  you  apprehend  the  letter  o 
to  be  of  the  same  ink  with  the  word  my  and  the 
following  words  ? 

Booth.  There  seem  to  be  some  fragments  o( 
a  letter? 

SoL  Gen.  Might  there  be  the  fragments  of 
the  letter  c? 

Booth.  There  are  the  remains  of  the 
letter  e. 

SoL  Cen.  Then  I  ask  you,  whether  these 
remains  of  the  letter  e,  appear  of  the  same  ink 
with  tb^word  my  snd  following  words? 

Booth.  No,  nothing  like  it. 

SoL  Gen.  You  have  observed  (f  suppose)  his 
manner  of  franking— Pray,  Is  it  Free  or  Frank? 

Booth.  Free  always. 

SoL  Gen.  One  question  more ;  have  you 
observed,  in  his  general  way,  that  the  spaea 
between  the  J*  and  the  r  is  so  great?  Suppose 
the  o  was  out,  would  there  he  more  room  be-* 
tween  the  F  and  the  r  than  Mr.  Gibson  usually 
makes  ?  You  seem  to  be  a  very  sensible  person. 
Sir;  Is  it  farther  between  the  1*  and  the  r, 
than  the  distance  that  Mr.  Gibson  usually 
makes? 

Booth.  I  believe  that  he  might  make  that 
distance  of  spaee,  but  cannot  say  that  he  always, 
doth  so ;  he  6f)en  writes  close* 

Sol.  Gen.  This  frank  (I  think  you  ssy)  wss 
du«cted  To  Mr.  Robert  Booth,  Bristol ;  I  ask 
you,  whether  that  direction  was  not  written 
over  the  words  Free  Thomas  Gibson  ? 

Booth.  Yes,  it  was. 

SoL  Gen.  What  distance  was  there  ? 

Booth.  It  was  on  a  large  sheet  of  paper:  the    \   . 
direction  was  very  smau,  being  only  To  Mr.         ^ 
Robert  Booth,  Brfttol ;  and  could  not  fill  op  a       r^ 
large  space. 

SoL  Gen.  What  distance  do  you  think  be-  ,' 
tween  the  top'of  the  word  Free,  and  the  bottom:^' 
of  these  words  of  superscription  immediately^ 
over  it  ?  / 

Booth.  I  believe  there  might  be  an  inch. . 

SoL  Gen.  The  question  that  I  ask  is,  whe- 
ther, after  this  direction  To  Mr.  Rober|^ooth', 
Bristol,  Free  Thomas  Gibson  was  not  perpen- 
dicularly ? 

BootL  I  cannot  say  on  what  part  of  the 
letter. 

SoL  Gen.  Was  Free  Thomas  Gibson  wrote 
so  much  on  the  side,  that  it  was  possible  thsiit 
any  other  words  should  be  wrote  above  it  ? 

Booth.  I  believe  that  it  might  be  so.     '   ' 

SoL  Gen.  Here  is  a  direction  To  Mr.  Robert 
Booth,  Bristol ;  Where  was  the  word  Bristol? 
Was  it  towards  the  lefl  hand,  or  was  it  towards 
the  bottom  of  the  superscription? 

Booth,  I  cannot  say  how  much  to,the  bot- 
tom; but  I  know  that  Mr.  Gibson  generally 
wrote'looae. 

Sol.  Gen.  Whereabout  was  the  word  Prefer 
wrote? 

Booth.  Towards  the  left-hand  corner,  aiyl 
Bristol  towards  the  right*  hani^comer. 
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Sol,  Oen,  I  ask  out  qoestion  more ;  did  Mr. 
Gibsdn  ever  give  fVatiks,  withoat  writiug  bim- 
sdf  the  superscription  ? 
'   Booth,    I  know  not  bat  that  sometimes  h€ 
ftiay. 

Mr.  Strange,  I  desire  be  may  fold  it  ibus/pro- 
dadogr  a  sheet  of  paper  whieb  he  bad  folded.) 
This  half  sheet  as  large  as  you  eao: — Suppose 
you  see  where  the  name  Thomas  Gibson'  is 
wrote,  I  enquire  whether,  when  the  direction 
#as  over  it,  there  was  room  to  tear  off  such  a 
paper  as  this,  (shewing  the  note)  and  have  none 
of  the  direction  ?  Toa  see  the  distance  from 
Free  Thomas  Gibson  to  the  top  of  the  paper ; 
was  the  folding  so  large,  that  there  mig^t  be 
tbe  direction  torn  off,  and  yet  this  (the  note) 
remain  f 

Booth.  As  I  remember,  it  was  a  very  large 
sheet  of  naper,  and  very  largely  folded.  This 
I  riememner  the  more  particularly,  becaose 
Hr.  Hales  bath  endeaToured  the  same  thing 
finoe,  and  I  have  some  of  them  by  me.  I  be- 
lieve the  paper  was  large  enough  that'  there 
might  be  the  direction  torn  off. 

Sol.  Oen.  Pray,  will  you  look  where  Mr. 
Gibson's  name  is  wrote,  and  tell  me  whether 
you  apprehend  that  end  is  torn  or  cut  ? 

Booth.  This  was  the  torn  end,  and  the  othe# 
SDswers  exactly. 

Mr.  Il>hert  Booth  caDed  and  swon. 

Att.  Gen.  Sir,  hare  you  ever  had  any  letter 
hy  the  post  from  Mr.  William  Hales  P 

JR.  Booth.  ,  No,  Sir ;  I  never  had  any  letter 
from  him  by  the  general  post. 

Att.  Qen.  Can  you  recollect  that  you  eVer 
had  a  letter  from  any  body,  fVaoked  with  the 
Dame  of  Thomas  Gibson  ? 

K.  Booth,  I  never  had,  I  am  positively  sure 
•fthat. 

Att.  Gen.  Do  yon  live  at  Bristol  f 

R.  Booth.  Yes,  Sir. 

Att.  Gen.  Do  you  know  of  any  other  per- 
ion  there  of  your  name? 

R.  Booth.  None  at  all. 

Att^  Gen.  Pray,  had  you  ever  any  letter 
from  Mr.  Hales,  either  franked  or  otherwise? 

R.  Booth.  No,  nor  erer  any  correspondence 
with  hnn. 

Thoaun  Kf/miey  ctlled  and  tfwom. 

The  Note  proposed  to  be  read,  and  read  ac- 
cordingly. 

"  Auguit  27, 1788. 
<<  I  promise  to  pay  to  George  Watson,  esq. 
or  bttrer,  the  sum  of  six  tlionsand  foar  hun- 
dred pounds,  at  demand,  the  like  value  re- 
ceived.   For  myself  and  partners, 

.  "  Tbo.  Gib8oiI.'» 


Then  the  Note  was  handed  about-  amongst 
lb*  jury. 

Att*  Gen.  Now*  gentlemen,  it  it  proper  for 
youto  take  notice  of  the  observations  that  have 
Men  maile  by  lie  witnawei  upon  the  appear- 


ance and  Tiewof  the  note,  (be  sine  abd  foldfng 
of  the  paper,  tlie  rasorej  the  differenre  of  the 
ink)  the  letter  o  in  ib^  word  '  For,'  and  the 
other  letters.  I  desire  that  you  will  look  on  it, 
and  judge  whether  the  side  of  the  paper  next 
to  the  name  bath  been  torn  off  from  something 
else,  or  is  ss  it  was  originally.  We  shall,  in 
the  next  place,  shew  tb'e.use  that  was  made  of 
this  note.-^— Mr.  Rumsey,  d6  you  know  the 
defendant,  William  Hales  ? 

Rumtfy.    Yes,  Sir. 

Att.  Geh^  Hnw  long  hive  yoU  known  bim  f 

Rumtey:  l^knew  him  above  a  twelve-montb 
agmie. 

Att,  Gen.  Did  you  see  him  at  all  in  Sep- 
tember last  ? — Runuey.  Yes,  Sir. 

Att.  Gen.  Whall  trade  or  business  are  yov 
of  yourself? 

Itumtey.  I  have  been  at  sea  ever  since  six 
years  of  age,  except  when  in  haiimur. 

Att.  Gen,  Well,  Sir  ;  What  tiiiie  was  it  in 
September  that  you  sfiw  Mr.  fHles,  abd  whnl 
business  did  he  employ  you  in? 

Rwmey,  I  aaw  mm  every  day. 

Att,  Gen.  Did  you  see  him  September  the 
7th  P-^lttsMiey.  Yes,  Sir. 

Att.  Gen,   What  day  of  the  week  was  it  ? 

Rumw,  Sblurday. 

Att.  (Sen.   What  did  be  say  to  yen  ? 

RMfnaey,  He  bid  me  go  intx»  the  city,  and  to 
dress  me  in  these  clothes. 

Att.  Gen.  What  clothes  had  yon  on  befbre  F 

RufMey.  A  ligbtiih-cblonred  coat,  with  n 
red  waistcoat  and  breeches. 

Att.  Oen»  Did  he  say  any  thing  about  your 
hat? 

Rumsey.  When  he  spoke  to  me  to  go  into 
the  city  with  him,  I  had  tnen  a  laced  hat  on,  s 
new  hat,  with  a  broad  open  lace. 

Att,  Gen.  What  did  he  sav  teyou  about  St  ? 

Ramsey.  He  told  me,  ne  tlad  rather  I 
should  wear  a  plaiii  one,  and  asked  if  I  bad 
one :  I  tdd  him.  No :  he  then  desiM  me  to 
take  bis  own. 

Att.  Gen.   What  time  ofthedajT  was  this  f 

Rumsey.  About  four  or  fife  in  the  aftemooir' 
as  near  as  I  can  guess. 

Att.  Gen.  Did  he  tell  yon  on  What  budilieflp 
you  were  to  go  into  the  city  ? 

Rumteu,  No,  Sir. 

Ait.  Gen,  Whence  did  you  s«t  ont  ? 

Runuev.  From  his'own  boose  in  DnVc(» 
street,  Westminster. 

Att.  Gen.  When  yon  came  into  the  Strand^ 
did  you  do  any  thing  th^re  ? 

Runaey.  He  went  into  a  tfbop,  and  bou^i 
me  a  pocket-book.  [Produces  the  pocket- 
book.] 

Att.  Gen.  Let  us  see  it  Wheh  yon  hn^ 
bought  that,  where  did  you  go  afterwards  ? 

Rumtev,  To  Holborn,  to  a  place  where  thejr 
sell  perokes.' 

Ait.  Gen.  Was  it  Middle  Row  P 

RumMcy,  I  believe  \i  might  be ;  but  TnCFer 
was  there  before. 

Att.  Gen.  Did  he  tell  you  be  Wonld  present 
you  with  one  ?— AttAMey.  Yes»  Sir* 
4 
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Mt,  Gai.  What  sor  of  Me  wis  it  f  I 

Jtnanrv.  I  have  it  in  my  pocket.  [Palk 
iot  a  daiv-ix^oored  perake.t 

AiU  Gen.  Pot  it  on ;  1  do  not  obeenre  that 
jM wearvow  adark  peruke.  '  Did  yoa  oae  to 

■rone? 

Bmauev,    No»  Sir. 

Ait.  Oen.  What  pernke  bad  y  on  on  before^ 

ben  be  made  yon  cbanre  it  ? 

Riott^.  Tbit,  Sir,  that  I  bare  here.  [A 
^t-eoloQied  pervke.! 

Ait*  Gen,  After  he  had  fitted  yoa  with  a  pe- 
nke,  whither  did  be  eanry  yon  r 

IhiflMgf.  To  John'a  oonee^house  in  Shire* 
bne.  Me  did  not  tell  me  whither  we  were  g6- 
ia^,  nor  for  what.  ^ 

Jtt.  Gem.  TV  bat  happened  there  P 

Bmmtey.  fVe  went  into  a  back  room,  and 
had  pen  and  ink  brought  ne.  Inunediately  a 
patter  eaaae  in. 

Ait,  Oen,  Did  the  porter  apeak  to  yon? 

Smma^.  No ;  he  asked  the  porter,  if  he 
wanted  me?  He  said.  Yea.  The  porter  pro- 
dnpad  •  letter  directed  to  me,  and  ne  bid  me 
epenit. 

Ait.  Gem.  What  did  yon  find  in  it  ? 

ltniigjf>  I  found  a  note  for  6,400/.  payable 
to  Gcoige  Watfon,  esq.  or  bearer. 

Ait,  Gem,  Look  on  that ;  tell  ns  whether 
yon  belieTe  that  to  be  the  note? 

BmmMey.  Yea,  Sir  |  1  take  that  to  be  the 
nme  note^  to  the  beat  of  my  knowledfe. 

Ait.  Gem.  What  elae  did  yon  find  m  the 
klterr 

Rmmuy.  I  fonnd  writteui  "  Lady  Harriot 
EiCott  4,9001.  air  John  Hynde  Cotton  2,100/. 
payable  to  them  or  bearer. 

Ati.  Gen.  Where  was  it  written  ? 

Rmmm.  In  the  body  of  the  letter. 

Ati.  Gen.  Waa  there  any  thing  writteii  to 
yauhithektter? 

Emwu^.  No,  Sir;  I  remenber only  these 
two  namea  and  sums. 

Ati.  Gem.  What  did  he  order  you  to  write 
onder  these  names  f 

RumMev.  **Jwaam  Horeton,  or  bever." 

Att.  Gen.  After  h^  had  bid  yon  Write  this 
name,  what  did  he  do  with  the  paper  P 

ItanaM .  Toie  these  namea  off. 

Ati.Gen.  What  did  he  do  with  thereat  of 
Ibe  letter  ?—iliiMiey.  I  know  not 

Att.Gdi.  When  he  had  torn  off  these  names, 
together  with  what  you  had  added,  wlult  did 
he  do  with  that  part? 

Rmmaey.  He  put  it  Kk  the  poeket-book,  with 
ted  note  eC  6yl00/.  and  a  40/.  note  and  two 
steer  Boles.  He  then  ordered  me  to  go  to  Mr. 
8naw  Md  Fahock'a  ihop,  to  giro  them  the  40/. 
BSte  and  the  two  other  notes,  and  to  take  their 
■Mo^  pajritele  to  Jamca  MoreCon,  or  bearer. 

Mi.  Gen,    For  what  sum  ? 

I  cannot  tell  enetly  the  aon,  but 
about  70/.  If  I  waa  aaked,  what 
I  waa  to  ten  them  that  he  Krcid  it  the 
t^ewl  of  Bond-atrdet;  hot  Inerer  knew 
ktek  He  ordered  me  to  iMreM  the  0,400/. 
Bite,  their  noCea  lor  4^900/.  payiMa  to  My 
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Harriot  Elliott,  and  S,100).  payable  to  nr  John 
Hynde  Cotton,  or  bttrer. 

Ati,  Gen.  Wbatfi^ther  directkiM  did  he 
giro  you  ? 

Hunuey,  If  my  name  waa  asked,  he  bid  me 
say  that  it  was  Thomas  Fowler,  or  an?  other ; 
it  was  an  indifeeot  thing,  and  I  mignt  teake 
use  of  any  name  but  my  own.  8e  had  been 
so  rery  kind  to  nre,  and  i  had  so  sood  an  opi- 
nion that  he  designed  no  ill,  that  Freadity  did 
as  he  ordered  me. 

Att.  Gem,  After  he  had  giren  yon  this 
poclcet-book  with  these  notes  and  instructions, 
whither  did  you  so  ? 

Huntley.  ToNr.SnowandPoHook's. 

Ait.  Gem.  Whither  did  Mr.  Hales  go  ?       * 

Rums^.  A  little  way  to  shew  me  the  house. 

Aii.  Oen,    W  hat  happened  at  this  shop  ?    * 

Mumi^.  I  asked  for  their  note  for  the  small 
notes,  which  they  readily  ga?e  me.  I  then 
produced  tho  otner  note,  and  desired  their 
notes ;  the  gentleman  said,  he  did  not  care  to 
accept  it,hecause  it  waa  not  all  of  fifr.  Gibson's 
own  hand-writing. 

Ati.  Gem.  Did  he  mention  any  other  reason? 

Rumm.  I  remember  not.  ^ 

Ait,  (jren.   Did  he  ask  yonr  nkme  ? 

Rumtey.  I  think  he  did,  and  1  told  him  Tho<« 
mas  Fowler. 

Ati.  Gen.  Did  any  thing  farther  happen 
therkf-^Runu^.  No,  Sir. 

Ati.  Gen.  What  did  yon  do  then  ? 

Runuey.  I  went  back ;  Mr.  Hales  met  vam 
a  little  way  off,  on  that  side  of  Temple-bar  next 
the  shop. 

Ait,  Gem.  Had  he  appointed  to  meet  yon 
there  ?^-'Rvm$ey.  No,  Sir. 

Aii.  Gem,    Was  it  within  view  of  the  shop  ? 

jRnniMV.  Yes,  Sir. 

Aii.  Gem.  What  did  you  say  to  him,  when 
you  came  back? 

Rumsey.  He  aaked  me  what  I  had  got,  and 
I  toM  him  ;  then  we  went  back  to  John's  Cof- 
fee-house, where  1  gave  him  the  note ;  he  thed 
bid  me  write,  sir  Richard  GrosTenor,  instead  of 
lady  Harriot  Elliott. 

Ait.  Oen.  On  the  same  paper,  or  another? 

Rumegf.  1  cannot  aay. 

Aii.  Gem.  Did  he  hid  yoa  strike  out  the 
name,  <'  Lady  Harriot  Elliott  i^" 

Rumm,  No ;  but  write  on  a  ptein  paper, 
«*  To  sir  fechardGfoayenor  4,900/.  To  sir  John 
Hynde  Cotton  S,100/.  payable  to  them  or 
bearer.'' 

Ati.  Gem.  After  this,  what  further  dheotlona 
did  be  giye  you  ? 

Rmmiey.  Ue  ordered  me  to  go  to  Mr.  Hoafe's 
in  Fleet'Street ;  he  went  opposito  ^  the  sfaop^ 
and  shewed  me  the  shop. 

Ait.  Gem,  What  time  of  the  afternoon  wa# 
it  f^Rumiey.  A  little  before  it  was  dark. 

Att.  Gem.  What  o'clock  ? 

Rmmey.  Half  an  hour  or  three  quarters  be* 
finra  it  was  dark. 

Aii.  Gem.    What  instructiona  did  he  gtyo 

yew  to  obe^rye  at  that  shop  ? 
EioRiey.  To  recciye  for  thU  note  their  nolst 
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for  4,3001.  to  uT'IUchftrd  GrotTeuor,  and  9,100/. 
to  sir  Jolin  Hynde  Cotton,  pajable  to  them  or 
to  the  bearen. 

Alt,  Gen.  Did  he  gpife  yoo  directions  abent 
taking  any  other  oote  ? 

BMtiuey.  I  have  a  notion  of  some  other  note, 
hut  1  caunot  aay  positifely  what  it  waa,  bat  it 
did  not  exceed  70/. 

Att.  Gen.  Did  he  gire  yoa  any  thing  in 
notes  or  cash  ? 

BMtnsey.  Much  the  same  as  before. 

Att.  Gen,  Yon  say  you  had  a  note  from 
Mr.  Poltock ;  did  Mr.  Hales  return  that  to 
you? 

Runaey,  I  cannot  say  pontively ;  but  it  was 
that,  or  some  other  notes,  not  exceeding  70/. 

Att,  Gen,  Did  he  give  you  any  directions 
as  to  your  own  name  ? 

iittflifey.  The  same  as  before,  Thomas 
Fowler. 

Att,  Gen.  When  you  went  to  this  shop, 
what  peruke  had  you  on  P 

Ranuey,  The  dark  one,  and  the  other  in  my 
pocket 

Att.  Gen.  What  passed  at  Mr.  Hoare's 
•hop? 

Aumsey,  1  receired  their  notes,  one  for 
4,300/.  payable  to  sir  JRichard  Grosvenor  or 
bearer,  the  other  for  3,100/.  payable  to  sur 
John  Hynde  Cotton  or  b^rer. 

Att,  ben.  What  did  you  give  for  them  ? 

JRftmwv.  The  note  of  6,400/. 

Att.  Gen,  What  for  the  smaller  note? 

Rumtey.  I  cannot  tell. 

Att,  Uen.    For  what  sum  was  that  ? 

Rtansey,  I  remember  not,  but  it  did  not  ex* 
ceed  70/. 

Att.  Gen.   Where  did  you  find  Mr.  Hales  ? 

Rumtey,  He  told  me  be  would  y^ait  for  me 
ki  a  fruit- stall  at  the  end  of  a  court  about  six 
doors  further.  I  went  thither,  and  delivered 
the  notes. 

Att,  Gen.  Did  yon  deliver  him  the  notes  at 
the  fruit- sUll  ? 

Rumtey.  1  cannot  be  positive  whether  there, 
or  at  the  cofllee- house. 

Att.  Gen,  Do  you  know  the  court  where 
ihe  fruit-stall  was?  Was  it  Mitre- court? 

Rumtey,  I  know  not,  not  being  acquainted 
with  the  town. 

Att,  Gen.  How  far  from  Mr.  Hoare's  ? 

Rumt^.  About  six  doom. 

Att.  Gen.  When  you  gave  him  the  notes, 
did  yon  deliver  them  with  the  pocket-hook,  or 
without?— Kttmicy.  Pocket-book  and  all. 

Att.  Gen.  Where  did  you  go  afWwards? 

Rumtey,  He  took  a  coach,  and  bid  the 
coachman  drive  to  the  Roval-Exchange. 

Att.  Gen.  Whither  did  he  go  when  be  came 
there? 

Rumtey.  He  went  out  of  the  coach,  went  a 
little  way  with  me  to  Janeway*s  coffee-house, 
called  for  pen,  ink,  and  paper,  and  bid  me 
write  '<  1,200/.  1,100/.  1,000/.  1,000/.  to  Sa- 
muel Palmer  or  hearer." 
•  Att.  Gen.  What  instmctiona  did  he  give  yoo 
iihe»t8»miid  Palmer? 
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Rumtey.  To  say  that  he  lived  in  Mansel- 
street,  in  Goodman's -fields. 

Att.  Gen.  After  you  had  done  this,  whither 
did  vou  go  next  ? 

Rumtey,  Next  he  carried  me  to  Mr.  Wood- 
ward's, a  banker  in  Exchange- alle^.  It  wat 
then  dark.  He  bid  me  desire  their  notes  for 
these  sums,  payable  to  &imuel  Palmer  or 
bearer,  in  lieu  of  the  4,300/.  note  of  Bir; 
Hoare's. 

Att.  Gen.  What  happened  there  P 

Rumtey.  They  said  they  conld  not  do  it 

Att,  Gen.  Where  did  you  go  next  ? 

Rumtey.  I  went  to  him,  wno  was  close  bj 
the  door.  He  took  me  to  Mr.  Brassey's,  bade 
me  desire  their  notes  for  the  same  sum,  in  lies 
of  Mr.  Hoare's  note  payable  to  sir  Richard 
Grosvenor.  They  gave  me  the  notes;  thew 
asked  me,  what  Mr.  Palnaer  it  was?  1  said, 
that  he  lived  in  Mansel-street,  Goodman's*- 
fields. 

Att.  Gen.  Did  you  aay  any  thing  further  of 
him? 

Rumtey.  I  think  not ;  if  I  did,  it  was  what 
Mr.  Hales  directed  me. 

Att.  Gen.  Did  they  ask  your  name  P 

Rumtey.  I  am  not  positive ;  if  they  did,  I 
told  them  aa  elsewhere,  Thomas  Fowler. 

Att.  Gen.  Whither  did  you  carry  the  noteaP 

Rumtey.  1  carried  them  to  Mr.  Hala. 

Att,  Gen.  Where  was  he  ? 

Rumtey.  He  waa  bv  a  shop  at  the  comer  of 
a  court ;  he  was  in  the  court,  and  came  to  me 
there.  This  was  a  little  beyond  Mr.  Hals's 
door.  He  bid  me  Ittk  the  price  of  Sonth-aea 
bonds,  and  ask  them,  whether  they  could  get 
1,000/.  worth  by  Monday  mommg?  They 
said,  they  believed  they  could.  We  then  went 
%Q  Janeway's  coffee-house. 

Att.  Gen.  What  did  he  then  ? 

Rumtey.  He  called  for  something,  paid  for 
it,  went  to  Stocks- market,  thence  took  coacb, 
and  went  home. 

Att.  Gen.  Where  did  you  go  ?  Did  yoa 
leave  him  there  ? 

AttfRffv.  No,  I  supped  with  him. 

Att.  Gen.  Did  he  make  any  further  appoint*  - 
ment  with  yoo  ? 

Rumtey.  He  bid  me  be  ready  on  Monday 
morning  in  the  same  clothes.' 

Sol.  Uen.  Where  were  yon  ? 

Rumtey.  I  was  at  his  house;  be  lodged 
me  there. 

(So/.  Gen.  Did  any  thing  else  happen  oa 
Saturday  ? — Rumtey.  No,  Sir. 

Sol,  Gen.  Were  you  to  pot  on^  the  aame  hal 
and  peruke  ? 

Rumtey,  Yes,  Su* ;  and  he  ordered  the  maa 
to  comb  and  powder  it. 

Sol.  Gen.  On  Monday  morning  did  yoo  do 
as  directed? 

Rumtey.  Yet,  and  he  then  told  out  twenty 
broad  pieces  and  ten  guineas. 

Sol,  Gen,  Those  notes  that  yon  reoeired  nft 
Mr.  Brassey's,  do  you  know  the  date  of  tbcoa  ? 

Rumtey.  Yes,  &r|  Monday  moniiiig,  Sep* 
tenhectha9th, 
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8§L  Gem  ^Ybatdid  you  with  them? 
Bmauey>  I  delivered  them  to  Mr.  Hales. 
8oL  Gen.    What  did  yoa  do  oo  Monday 

BMrBID^? 

JtaoMey.  Be  then  walked  to  Janeway's 
obibe-boaae;  he  did  not  tell  me  whither  be 
VIS  coing,  nor  what  I  was  to  do. 

SJ.  Gen.  What  happened  there? 

Emmgey.  He  read  the  news,  bid  me  call  for 
what  1  wanted,  he  would  pay  for  it ;  1  drank 
|p»  dishes  of  chocolate. 

SoL  Gen.  What  did  you  there  ? 

jRansejf.  He  told  me,  that  it  was  too  soon  to 
ID  to  Ufr.  flals's  for  the  bonds,  it  heinff  then 
Eetween  ei^ht  and  nine  o'clock ;  so  be  told  me, 
that  lie  would  send  me  with  some  notes  to  Mr. 
Aldennan  Haokey's. 

SoL  Gen,   What  directions  did  h6pve  yoa  ? 

Bmmtey,  He  went  opposite  to  Mr.  Alder- 
man Haokey's. 

SoL  Gen.  What  notes  did  be  give  you  ? 

JZssuey .  One  note  of  S,  100^.  another  of  Mr. 
Hostess  lor  70/.  payable  to  Samuel  Palmer  or 


SoL  Gen.  What  did  you  do  after  you  receiv#^ 


.  Jbmffy.  I  went  to  Jane  way's  coffee-house, 
isd  tba«  delivered  the  notes  to  him. 

SoL  Gen.  But  first  did  you  not  carry  them 
tsaMennaa  Hankey's? 

£am«ey.  I  got  them  changed  there,  de« 
Kvered  them  to  Mr.  Hales  at  Jaoeway 's  coffee- 


one  'of  1,050/.  and  another  of  1,100/. 
bath  payabfe  to  Samuel  Palmer  or  bearer,  and 
90/.  in  money.  He  gave  me  these  again,  and 
the  WL  in  money. 

Sol.  Gen.  What  did  yon  do  with  the  money  ? 

Runuey.  He  bid  me  keep  it  in  my  pocket 
with  the  rest  of  the  money  that  I  had  receival 
of  him.  He  then  sent  to  Mr.  Hals's  for  the 
bonds. 

&>L  Gen,  What  quantity  ? 

Runuey.  A  thousaod  pounds  worth. 

SoL  Gen.  In  whose  name  did  you  buy  them  ? 

JBLuauey,  In  Mr.  Samuel  Palmer's. 

SoL  Gen.  Who  directed  you  to  buy  them  ? 

Ram$nf,  Mr.  Hales. 

&/.  Gen,  What  name  did  you  take  ? 

jRnsuey.  Thomas  Fowler,  as  before. 

Sol.  Gen.  What  did  you  do  with  the  bonds  £* 

Rmouey.  1  delivered  them. to  Mr.  Hales; 
he  seat  me  to  see  for  S,400/.  worth  more ;  I 
came  back  and  told  him,  that  I  could  get  no 
more  than  400/.  worth  more. 

Sol.  Gen.    What  then  ? 

fiasnry.  He  sent  me  for  9,000/.  of  India 
tioods,  and  gave  me  notes  to  pay  for  them  all. 

Sol. '  Gen.  Do  you  know  what  the  notes 
Were  that  he  gave  you  ? 

BMBitey,    I  cannot  tell ;  but  I  believe  that 
they  were  some  of  the  notes  that  1  had  re- 
ceived before. 
.  SoL  Gen.    What  did  you  do  with  them  ? 

BMmtey.  I  went  and  hooght  the  bonds.  The 
Mies  coming  to  more,,  they  gave  me  the  ha- 
knee  in  money ;  and  1  desired  them  to  give 
ma  bag,  which  they  did. 


SoL  Gen.  Was  there  any  account  made  up 
by  Mr.  Hals? 

Rtumey.  His  clerk  cast  it  up  on  a  paper, 
and  gave  me  a  note  what  they  came  to. 

SoL  Gen.    Have  you  that  note  by  you  ? 

Ri^isejf.  No ;  I  gave  it  with  the  bonds  to 
him. 

SoL  Gen.    What  were  you  directed  next  ? 

Rumtey.  I  told  him,  that  I  was  lo  go  to 
Mr.  Edward  Jasper  to  receive  my  pay.  He 
bid  ine  put  it  off.  I  told  him  that  I  could  not. 
He  bid  one,  when  I  had  received  it,  to  return  to 
hire*  I  went  and  received  it,  85/.  odd  monev. 
I  then  came  to  him,  and  desired  him  to  tako 
the  remaining  mon^y.  He  said,  that  he  had 
not  time  to  r^on  it,  but  bid  me  come  to  him 
at  Janeway's.  He  bid  n»e  not  go  through 
Fenchurchrstreet 

SoL  Gen.    For  what  reason  ? 

RumMey.    He  did  not  tell  me  the  reason. 

SoL  Gen.  Was  any  shop  that  you  were  at 
there? 

J^ttjaiey.    Yes,  Mr.  Alderman  Hankey's. 

Sol.  Gen.    Did  yon  observe  bis  directions  ?  - 

Rumsey.  Yes,  I  came  back  to  Jaoeway 'a 
coffee-house  through  Leadenhall* street. 

SoL  Gai.    Was  he  there  ? 

Runuey.    Not  at  first,  but  I  stayed  for  him. 

SoL  Gen.    What  time  of  the  day  was  it  ? 

Rum  fey.  Aitout  two  o'clock,  Monday  noon. 
^  SoL  Gen.  What  directions  did  be  give  you 
thea? 

Runuey.  fie  bid  me  dine  with  him.  I 
thought  he  was  goini;  home  directly ;  but  he 
turned  aside  to  the  Bank,  which  i  asked  him 
if  it  was  a  church,  lie  told  me,  it  was  tba 
Bank.  He  gave  me  two  notes  of  200/.  each,. 
bidding  me,  when  I  had  received  the  money, 
to  come  to  him  at  Robin's  coffee-house  in  the 
Old^Jewry.  He  peeped  through  the  sash- 
door,  and  directed  me  to  a  gentleman  at  tha 
lell-hand/ide.  I  went  to  him,  who  directed 
me  to  the  other  side.  They  bid  me  stay  a 
little.  One  of  them  went  out  and  called  a 
constable,  and  stopt  me. 

SoL  Gen,    What  did  they  ask  you  ? 

Runaey.  1  was  so  confused  and  surprized, 
that  1  could  not  give  a  sensible  answer. 

SoL  Gen.  Had  you  any  name  given  you  to 
go  by  at  the  Bank,  if  asked  your  name  there  ? 

lUimtey.  Yes,  Sir ;  at  every  pkce  1  was  to 
say  Thomas  Fowler. 

^L  pen.  I  would  have  yon  recollect  your* 
seJIV^  hether  when  you  were  receiving  the  mo- 
ney, Mr.  Halea  came  in  to  do  any  thmg? 

Jiumtey.  ,No,  notatalU 

SoL  Gen.  Afterwards  were  yon  present  wbea 
Mr.  Hales  was  brought  in  ? 

Rumsey.  I  saw  him  carried  op  stairs,  but 
spake  Dot  to  him. 

SoL  Gen.  Were  you  present  at  his  czamina« 
tion  ? — Rumm.  No,  Sir. 

SoL  Gen.  Did  you  receive  any  more  money 
than  what  you  have  meniioned  ? 

Runuey.  No,  Sir,  nor  knew  nothing  till  ha 
gave  me  directions. 

SoL  C$n^    Yoa  say,  that  they  ssized  ygtf 
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t^  t\m  Btok ;  did  yoa  aoqatint  them  whtre  the 
penon  was  that  gave  vou  the  ootea  ? 
,  Runisey.    I  told  tMm  at  Robin's  ooffee- 
bouse,  io  the  alley  near  the  Bank. 

SoL  Gen.  Did  they  go  to  find  him  acoord- 
img  to  your  directions  ?— Runuev.  Yes,  Sir. 

Sol,  Gen»  Did  you  see  them  bring  any  body 
back  in  castody  ? 

Rumt^  Tbey  brought  him  leeuredi  and 
carried' him  upstafra. 

Sol.  Gen.    l)id  yon  see  him  ? 

•  Bumsey.    Yet,  Sir. 

.  SoL  Gen.  Was  that  person,  that  you  saw 
in  the  room,  the  same  toat  gave  yoo  the  bills 
(that  you  brought  to  the  Bank)  at  the  ooffee- 
house? — Rumtey.  Yes,  Sir. 

•  Sol.  Gen.  Pray,  will  you  look  on  that  note  ? 
Is  that  the  note  that  you  receired  of  Mr.  Hales  ? 

BMmsey.  Yes,  1  take  it  to  be  the  same 
note  9  that  was  for  6,400/.  and  the  name  was 
Gibson;  it  was  payable. to  George  Watson, 
esq.  or  bearer. 

Serj.  Darnell.  Mr.  Rumsey,  pray  were  not 

Son  engaged  to  go  a  journey  somewhere  with 
Ir,  Hales  ? 

Runuey.  He  told  me  on  Monday  mOrning, 
that  he  was  about  going  into  the  country. 

Serj.  Darnell.    Where  were  you  to  g^  ? 

RMonsetf.  He  told  me  not  where ;  but  asked 
me  to  ride  out  with  him,  and  directed  me  where 
to  get  a  pair  of  boots. 

Serj.  Darnell.  On  your  oath,  was  not  the 
peruke  bought  for  riding  in  ? 

Rumsey.    No,  Sir. 

8eij.  Darnell.  What  was  your  apprehen- 
stoo  of  these  things  f 

Rumeey.  Re  having  been  so  kind  to  me,  I 
had  a  good  opinion  of  him. 

SoL  Gen.    What  of  this  transaction  P 

Rumeey.  I  thought  that  there  was  nothing 
Wrong  in  it 

Sen.  DamelL  When  was  it  that  he  told 
you  nrst  of  bis  going  into  the  country  ? 

•  Rum$^.    On  Monday. 

Serj.  Darnell.  Did  he  not  mention  it  on 
Saturday? — Rum*ey.  No,  Sir. 

Seij.  Dametl.  Did  not  he  mention  Harlow  ? 

Runaw.  No,  Sir. 
'  Serj.  Darnell.  You  say,  that  this  note  was 
sent  mclosed  to  yon  when  at  John's  coffee- 
house ;  were  there  no  names  in  the  letter  but 
those  two  you  mentioned,  nor  no  directions 
what  to  do  with  it  ?— -Aiimiey.  No,  Sir. 

Serj.  Darnell.  You  sav,  that  you  hare  been 
acquamted  with  Mr.  Hales  erer  since  the  8th 
of  June ;  between  that  and  September  did  yon 
transact  afiairs  for  him? 

Rttffuey.  No ;  he  desired  me  once  beibre  to 
write  a  promissory  note,  bat  no  name  to  it. 

Seij.  Darnell.  You  say,  that  you  lay  at  Mr. 
Hales's  house  on  Saturday  night  September  the 
7th  ;  did  not  vou  lie  there  the  month  before? 

RttjRiey.  1  lay  there  from  the  8th  of  June, 
or  thereabouts. 

Seij.  DamelL  Sir,  von  say,  that  you  went 
in  disguise ;  did  anv  then  know  you  ?  What 
ooeasioB  was  there  ror  this  disguise  f 
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Just.  Page,  A  person  in  tfiis  town  every 
body  may  know ;  therefore  it  was  proper  to  m 
in  a  disguise  that  no  one  might  know  him  m. 
I  find  that  they  would  ha?e  it  thought  that  these 
clothes  (the  fed  waistcoat  and  breeches  and 
peruke^  were  for  riding  out:  when  yon  went 
first,  did  you  go  with  them  ? 

Rum9ai.  Yes,  my  lord. 

Seij.  DamelL  When  did  he  talkof  ridii^ 
not? 

Rumsey.    On  Monday  morning  he  said,  b» 
had  business  to  ride  out  on  Tuesday  or  Wed- 
nesday. 

Serj.  Darnell.  When  you  lay  at  his  bouse 
on  Saturday  or  Sunday  night,  did  he  bid  you 
be  ready  on  Monday  morning,  and  have  oe  the 
samecioihes? — Rumsey.  Yes. 

Serj.  Whitaker.  Give  me  leave  to  propose  le 
the  Court  a  question,  to  ask  the  witness,  whe« 
ther  he  had  ever  been  concerned  in  negociat** 
ing  bills,  or  doing  s'iicb  business  for  any  body  P 

Just.  Page.  He  saith,  he  never  did  do  any 
thing  for  Mr.  Hales,  but  this  job  of  these  bills, 
except  once  writing  a  promissory  note. 

Serj.  Whiiaker.  My  lord,  that  ouestion  wee 
confined  to  Mr.  Hales :  but  I  would  desire,  that 
he  may  be  asked  the  same  question  in  general. 

Just.  Page.  No,  but  he  shall  not  indeed. 

Serj.  Whitaker.  My  lord,  we  will  now  call 
other  witnesses  to  confirm  the  several  stepe 
that  were  afterwards  taken. 

BIr.  Pollock  sworn. 

S^rj.  Whitaker.  Sir,  look  on  that  pbper; 
Have  you  ever  seen  that  before  ?  Tell  us  who 
brought  it  to  you  ? 

Pollock.  A  youn^  man  on  a  Saturday  came 
to  my  shop ;  he  said  that  he  had  money  to 
pay;  he  pulled  out  a  Bank  note  for  50/.  t 
apprehended  that  it  might  be  fi>r  some  cos* 
tomer.  1  asked  him  where  the  person  lived  ; 
he  told  me  about  Bond-street  I  looked  on  the 
note,  and  saw  it  was  signed  For  Wanly  and 
Company.  Afterwards  he  produced  this  note  ; 
said  be,  1  have  another  note.  1  looked  upon  it 
wistfully,  and  told  him  thereupon,  that  1  would 
not  take  it.  Why  not?  (said  he.)  Because 
(said  I)  not  wrote  oy  Mr.  Gibson.  It  is  (said 
he)  signed  by  him.  I  told  him  that  1  would 
not  meddle  with  it.  He  said,  it  was  late,  and 
he  should  have  a  good  deal  of  trouble  with  it ; 
and  was  going  to  shew  me  some  paper  to  con- 
firm its  l^ing  Mr.  Gibson's  hand.  I  told  him, 
that  as  1  would  not  receive  the  note,  I  wouM 
not  regard  it.  He  kiid  before  me  a  paper  with 
two  names  and  sums,  lady  Elliott's  and  another 
name. 

Serj.  Whitaker.  Piray,  Sir,  mind  the  folds, 
and  see  whether  or  no  it  is  the  very  same 
paper. 

Pollock.  Yes ;  1  toM  the  voong  man,  when 
he  shewed  it  roe,'  that  Mr.  Gibson  on  secb  a 
paper  as  this  would  not  write  a  note  for  such  a 
sum  ;  therefore  I  would  not  meddle  with  it. 

Serj.  Whitaker,  You  saw  the  witness  that 
was  last  examined ;  Is  he  the  same  person  ^1 
brought  you  the  note,  or  not? 
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Felhek.  If  He  b^lltui  s^me  wig  OB,  I  be- J 
Km In^t  know  bim. 

Sbj.  Whitaker.  Let  bim  pot  the  wig  M. 
(Ahmtj  pott  on  tbe  ilaiiL  wig.) 

Poltock.  Yes,  I  verily  betiere  tbat  tbat  is  tbe 
MK  penoo,  tboogh  I  Dever  saw  bim  before 
Bor  since.  He  was  a  good  geDteel  yono^  man, 
liib  a  dark  wig. 

M.  Widtaker.  Wbot  clothes  had  he  on  ? 

fdtock,  I'  cannot  direetljr  say,  not  knowing. 

Sol:  Gen,  Now  w«  are  going  to  Mr.  Hoave's 
Aop. 

Mr.  !f)irner  called  and  sworn. 

SeL  Oen.  Mr.  Turner,  look  on  tbat  paper  ; 
Wfcea  did  yon  see  it  first  ? 

'Dmter,  Oa  Saturday  erening,  September 
thertbhsL 

SoLGen.  Pray,ean  yoa  recollect  with  yo«r- 
nlf,  who  it  was  that  bronght  it  you  ? 

Turner.  Sir,  I  did  not  see  Mr.  Ramsey 
wlien  be  caoae  into  the  shop  first. 

Mr.  Richard  Hoare  called  and  sworn. 

StL  Gtm,  Mr.  Richard  Hoare,  pray  tell  us 
wbtt  yoa  saw  that  bill  first  ? 

Hoare,  On  the  7tb  of  September  last,  about 
7  o'dsck  in  the  evening.  That  gentleman  (as 
I  take  it)  produced  Mr.  Snow's  note,  and  a 
Bisk-aote  of  95/.  fw  which  1  gave  him  our 
note  for  70/.  After  which  he  produced  this 
note  of  BIr.  Gibson's  band,  and  another  paper, 
desiring  our  notes  fur  that  sum.  I  had  not 
keeo  k>ng  in  tbe  business,  and  not  knowing 
Mr.  Gifeson's  hand -writing,  called  Mr.  Turner 
to  trmsact  tbat  afiair,  afler  I  had  giyen  tbe  70/. 
iBle. 

Tbe  Note  read : 

Sir  Richard  Gposveoor,  bart.  4,S00/. 
Sir  John  Hynde  Cotton,  2,100/. 

SoL  Gen,  Whose  hand  writing  is  this  ? 
Mumsey,  It  is  mine,  Sir. 
Sol.  Gen,    Do  yon  remember  what  ^you  did 
inth  that  note,  or  where  you  delivered  it? 
Rumsetf.  At  Mr.  Hoare's. 
Sol.  Gen,    Bf  r.  Turner,  will  yon  give  us  an 
locoont  what  was  done  upon  the  producing 
thatbQI? 

Tkrner,    Mr.  Hoare  sent  for  me.    f  think 
there  lay  upon  the  counter  both  the  note  Mr. 
Ramsey  brought  for  6,400/.  and  this  little  di« 
RctioD.    I  made  these  notes  payable  accord - 
^■V^f  knowing  that  sir  John  Hynde  Cotton 
fid  ouaioess  at  Mr.  Hoare^s  shop. 
Sol.  Gm.  I>otb  he  ? 
Ttirntr,  Yes,  Sir,  he  frequently  doth. 
Sol.  Gen,    Produce  the  three  notes  given  at 
Mr.  Hoare's  shop. 

Turner.  These  are  the  notes  (prodncing  the 

MMct)  which  I  gave  in  exchange  for  Mr.  Gib- 

•m'l  note,  and  tbe  70/.  note  Mr.  Hoare  wrote, 

umI  I  signed  them,  and  gave  them  to  Mr. 

.  Romsey. 

Sol.  Gen,  You  say,  these  are  tboinotes  that 
7M  gave  in  exchauee  for  that  note ;  do  you 
M0W  what  beoame  of  that  bill  after^ardsf 


fumer.  After  that  I  bad  delivered  theso 
notes,  ]  had  Hhs  note  (Mr.Gibson'b  6,400/.  note) 
in  exchange,  brought  into  Mr.  Hoare's  cash,  ia 
lien  of  tbe  other. 

Sal.  Gen,  Did  you  send  it  out? 

Turner.  Yes,  upon  Monday  morning. 

Sol.  Gen.  Will  you  give  us  an  account  wbal 
was  done  upon  tfiis  ? 

Turner^  I  know  nothing  farther. 

Sol.  Gen.   These  notes  which  you  have  pro-  - 
duced,  can  yon  give  an  account  what  became 
of  them,  or  when  they  were  brought  back  to 
Mr.  Hoare's? 

Turner,  I  did  nothing  farther  abont  them. 

The  Notes  read: 

**  I  promise  to  pay  sir  John  Hynde  Cotton^ 
or  bearer,  two  tbonsaod  one  hundred  pounds, 
on  demand,  for  Mess.  Benjamin  and  Henry 
Hoare  and  partner.         Willum  Turner." 

<<  September  7,  t72& 
<<  I  promise  to  pay  to  air  Riebard  Gros^^eDor, 
or  bearer,  four  tliousand  thr?e  hundred  poundsi» 
on  demand,  for  Mesa.  Betgamin  and  Heniy 
Hoare  and  partner.         Willum  Turnes." 

«*  September  7, 1728. 
'  "  I  promise  to  pay  James  Moreton,  esq.  or 
bearer,  seventy  pounds,  on  demand,  for  Mess. 
Benjamia  and  HeiliPy  Hoare  and  partner. . 

««  WiLUAM  TdRNER.** 

Blr.  George  Lee  called  and  sworn.    . 

Sol  Gen.  Where  is  it  that  jou  live  ? 

Lee.  At  Mr.  Brassey's  in  Lombard- street? 

Sol.  Gen.  Did  yon  ever  see  that  note  before? 
(Mr.  Hoare's  note  for  4,300/.)— iec.  Yes,  Sir. 

SoL  Gen.  Upon  what  occasion  or  when  was 
it? 

Lee.  It  was  on  Saturday  Sept.  7th  brougiit 
by  Mr.  Rnmsey  to  Mr.  Brassey's  in  Lombard- 
street,  near  seven  o'clock  in  the  evening. 

Sol.  Gen.  What  passed  upon  it? 

I^e.  Being  brought  there  by  him,  he  pulled 
a  paper  ont  of  his  pocket,  desiring  four  notes 
payable  to  Samuel  Palmer.  I  have  three  of 
them  by  me,  and  an  account  of  the  other.  One 
was  for  1,S00/.  two  for  1,000/.  each,  the  other 
for  1,100/. 

SoL  Gen.  What  did  you  give  him  them  ia 
exchange  for  ? 

Lee.  Mr.  Hoare's  note  for  4,300/. 

SoL  Gen.  Did  you  ask  who  Palmer  was? 

Lee.  He  told  me  that  he  lived  in  Manse!* 
street,  in  Goodman's- fields.  I  asked  him,  whe- 
ther he  was  a  merchant  ?  He  said,  that  be  could 
not  tell.  We  bad  a  nerson  dealt  with  us  before 
of  that  name.  I  asked,  whether  it  was  he? 
He  said,  that  he  could  not  tell.  I  enquired  at 
Woodward's,  where  Mr.  Hoare  doth  business; 
they  said  that  there  had  been  a  person  thereof 
the  same  name.  1  began  to  suspect  some- 
thing. I  then  went  to  Mr.  Hoare's,  to  Inquire 
whether  it  was  their  note ;  they  acquainted  mo 
that  it  was,  and  shewed  me  Mr.  Gibson's.  I 
said  that  I  believed  the  name  was  Mr.  Gibeou'i 
hand)  but  uot  the  body  of  the  note. 


/ 
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.  Sol,  Gen.  Tkii  tnmnetion  wai  m  tiMfla^ 
tunky,  Sept  7th ;  bow  came  the  bills  to  be 
dated  the  9th  ? 

Le$.  Oar  aocooDts  were  hehnced  for  thai 
day,  it  beiog  late  io  thevreiuog;  therefore 
they  were  dated  the  9tb. 

'  Sol.  Gen.  .What  became  of  them  afterwards  ? 

*  Lee.  They  came  back  affain :  two  of  tlMUi 
came  the  same-  day,  the  other  the  next  mom- 

.Sol.  Gen.  Who  brought  them  P 

Lee.  The  most  of  the  mooey  was  paid  to 
At.  Hals  the  broker;  there  was  650/.  paid  to  a 
person  who  broaght  one  of  the  notes  in  the 
morning;  I  believe  that  it  was  about  ten 
o'ck>ck.  We  asked  htm  his  name ;  he  said, 
it  was  John  Roberts.  -  He  wanted  to  hare  650/. 
to  be  wrote  off  from  one  of  the  notes,  and  want- 
ed the  roonev  for  it.  As  1  had  some  reason  to 
suspect  on  the  Saturday  night,  and  he  oombg 
so  soon  on  the  Monday  morning,  I  asked  him 
whom  he  came  from  ?  He  said,  Mr.  Mansd. 
I  hesitating,  he  said,  the  gentleman  that  it  was 
to  ;  1  said»  Palmer ;  he  said.  Palmer  in  Man- 
gel street.  I  did  not  know  but  that  there 
might  be  some  demur  on  Mr.  Hoare's  note ; 
therefore,  to  protract  time,  I  told  him  that  be 
ilkigbt  receive  the  money  at  the  Bank.  1  gave 
him  Bank-notes: 

No.    11,  payable  to  Mr.  Hankey,  100/* 
106,  payable  to  Mr.  Collett,  50/. 
131,  payable  to  Mr.  Charles  Shales  500/. 

Which  together  made  op  650/. 

&/.  Gen.   You  wrote  off,  650/.    Did  you 
deliver  the  note,  when  indorsed,  to  the  person 
«  that  brought  it  P — Lee.  Yes,  Sir. 

Sol.  Gen.  This  was  a  1,900/.  note  -,  How 
Was  the  other  500/.  paid  P 

Lee.  The  other  part  was  paid  off  at  several 
|>aymeots  to  Mr.  Hals.      # 

Sol.  Gen.  As  you  have  given  an  account  of 
that  note,  can  you  give  an  account  of  the 
othcrP 

Lee.  Two  to  Mr.  Hals,  Sir,  at  several  pay- 
ments. 

Sol.  Gen.   How  much  was  each  for  P 

Lee,  A  thousand  pounds. 

Sol.  Gen.  Well  then,  of  these  notes  two  for 
1,000/.  each  have  been  paid ;  Hath  the  1,100/. 
note  been  paid  P 

Lee.  Four  hundred  and  twenty  pounds  have 
been  paid  as  part  of  the  1,100/.  and  the  rest  is 
out- standing  still. 

Sol>  Gen.  Do  you  remember  the  form  of  the 
person  that  came  to  vou  by  the  name  of  Ro- 
berts P  Is  that  man  tne  peison  P  (Pointing  to 
Robert  Hair.) 

Lee*  Yes,  Sir,  I  befieve  that  is  the  person. 

Robert  Hall  called  and  sworn. 

Sol,  Gen,  Mr.  Hall,  pray  what  trade  are  you 
ofP— J7a//.  Atayk»r,Sir. 
Sol.  Geh,  Did  you  ever  work  for  Mr.  Hales  P 
AalL  Yes,  Sir,  several  years. 
.  Sol.  Gen.  Do  you  know  him  P 
Ball.  Ycsy  very  weU,  Skr 


Set.  Om.  Had  you  uiy  touwwMmk  with 
him  in  September  last  f^Mall.  Yes,  '^' 


Sol,  Gen.  Did  he  send  for  yen  P 

Hall.  He  sent  hb  feetmao  for  me»  Sepfeent^ 
ber  8Ch,  Snnday  nigbt 

SoL  Gem.  What  menage  did  the  footmatt 

ingvouP 

HmL  He  came  and  knocked  at  the  door  ^ 
m^  wife  opened  the  door.  He  desired  to  q»eak 
with  me ;  she  said  that  I  was  in  bed.  He 
oame  up,  opened  the  cnrtain,  told  me  he  had  » 
message  for  me,  I  must  be  with  bis  master  at 
nine  o'clock  on  Mondav  morning  at  LJoyd*s 
coffee-hoiue  in  Lomban^street ;  isaid,  thai  I 
must  be  with  Mr.Rumsey  at  that  time  to  take 
orders  for  clothes ;  he  told  me,  that  I  should  meet 
Rnmsey  there.  I  went  to  LJoyd's^and  walked 
in  the  coffee-room.  Whilst  I  was  there,  there 
came  up  one  Leigh,  who  asked  me  what  busi- 
ness I  came  about  P  1  said.  That  I  couhl  noi 
tell,  but  waited  for  'squire  Hales.  I  asked  bins 
what  his  business  was  P  He  said,  that  he  had  » 
letter  to  meet  him  there.  I  drank  something 
there  before  Mr,  Hales  came,  which  was  the 
best  part  of  an  hem*.  He  first  mentioned 
something  to  Leigh ;  he  then  asked  me  to  stay 
one  half  hour  more.  Accordingly  I  sat  down. 
He  talked  awhile  with  Leigh.  When  L^ 
was  dismissed  (whither  I  cannot  tell)  he  took 
me  up.  In  thepasssffe  he  gave  me  a  noteu  and 
desired  me  to  go  to  Mr.  Brassey's,  and  receive 
650/.  upon  that  note. 

SoL  Gen,  What  note  Was  it  P 

Hall.  About  ],S00/. 

Sol.  Gen.  What  directions  did  he  give  yon  T 

.  HalL  He  told  me  te  go  to  Mr.  Brassey 's  the 
banker,  at  the  Acorn ;  he  told  me  to  receive. 
650/.  on  this  note ;  he  told  me  to  mind  that 
there  was  no  mistoke.  If  (said  he)  they  offer 
to  pay  you  silver,  give  them  half  a  crown  to 
pay  it  you  in  gold.  He  told  me  that  619^  nui' 
neas  and  one  shilling  would  make  just  660/.  I 
took  these  notes  (the  Bank-notes  he  received  at 
Mr.  Brassey 's:)  he  looked  them  over,  and 
said  that  it  was  all  very  right. 

Sol.  Gen.  hook  on  that  paper :  did  you  ever 
see  that  paper  before P  is  that  the. note  tbet 
yon  delivered  to  Mr.  Brassey  P 

Hall.  Yes,  Sir. 

SoL  Gen.  You  say,  that  yoit  had  instruc-' 
tions  to  receive  it  in  gold :  md  thej  pay  it  iis. 
gold? 

Hall,  No,  Sir,  three  Bank-notes. 

SoL  Gen.  What  was  the  amount  of  them  f 

Hall,  Six  hundred  and  fifty  pounds. 

SoL  Gen.  What  did  you  do  with  themP 

HalL    1  gave  them  to  Mr.  Hales. 

SoL  Gen.  Did  they  write  upon  the  note  T 

SftlL  Yes,  they  discounted  this  650/. 

SoL  Gen.  Wlien  sent  by  Mr.  Hales,  had  yotf 
instructions  what  name  vou  should  go  by  P 

HalL  Yes,  John  Roberts. 

SoL  Gen,  Of  what  place  P 

HalL  The  Hay -market,  or  any  place  whi 
I  pleased  that  way  P 

SoL  Gen.  Did  you  see  him  while  you 
in  the  shop  P 
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Hidi,  Yes,  1  stw  him  pax  by,  and  turn 

S9L  Gen.  Where  was  lie  when  yoa  ga?e 
fcimtbe  Baok-DOtes? 

HaiL  In  the  paasage  10  Lloyd's  coffee-  hoose. 

Soi,  Gen,  These  Bank-notes  for  650/.  which 
joa  dflivered  to  Mr.  Hales,  did  yon  e?er  see 
tbem  again  afterwards  ? — HalL  x  es.  Sir. 

SoL  Gea.  Upon  what  occasion  ? 

Hall.  He  toM  me,  that  if  I  would  lake  a 
walk  under  the  piazza  by  the  Royal  Exchange, 
le  would  come  to  me.  Accordingly  he  came 
to  me.  and  at  the  coffee-house  (Janeway's 
eoffee-bottse)  ga?e  me  them  again.  He  asked 
Bie,  whether  1  was  eter  at  the  Bank  ?  I  told 
him,  that  I  bad  been  within  it,  but  nerer  received 
any  money  there  for  myself  or  any  body  else« 
He  bid  me  go  and  receive  this  in  gold,  or  if  I 
ihoold  be  offered  silver,  to  do  as  directed  before. 

SaL  Gen,  What  were  you  to  do  with  it? 

HalL  To  bring  it  to  him  at  this  coffee-house 
(Jsneway's). 

StU.  Gen,  Did  you  go  to  the  Bank  f 

Hall.  I  went  to  one  there ;  he  bid  me  go  to 
another  gentleman,  and  be  would  sign  my 
bills.  1  went  to  bim,  he  signed  tbem  ;  I  then 
weat  again  to  the  same  person,  who  paid  me 
Ibe money  for  them. 

Sol.  Gen.  Were  they  the  same  bills  which 
TOO  had  received  at  Mr.  Brassey 's  ? 

Hall.  Yes,  Sir. 

SoL  Gen.  Did  you  receive  it  in  gold  or 
iQver? — Hall.  In  gold. 

SoL  Gen.  Did  you  see  him  when  yoa  were 
at  the  Bank  ?—HalL  Yes,  Sir. 

&d.  Gen.  Whereabouts  f 

HalL  Within  one  or  two  of  the  tellers  whom 
I  received  my  money  of. 

Sd.  Gen.  Did  he  take  any  notice  of  you  ? 

HaU,  No,  Sir. 

Sol.  Gen.  Nor  you  of  him? 

HalL   No,  being  busy  receiving  the  money. 

SoL  Gen.  He  saw  you,  did  not  he  ? 

HalL  Yes,  Sir. 

Sol.  Gen.  What  did  yoa  do  with  it? 

HalL    I  took  it  at  the  Bank. As  I  was 

gmog  dowoGrocer's-alley,  Mr.  William  Hales 
was  standing  by  the  alleY,  we  turned  into  a 
tavern  (the  Globe  and  Sceptre  tavern);  he 
rang  for  the  drawer,  and  called  for  an  half  pint 
af  wine.  I  gave  him  the  money,  he  counted 
it  over,  and  we  had  donow 

SoL  Gen.  Did  he  give  you  any  reason  why 
be  came  into  the  Bank  ? 

Ball,  No;  bat  ai^,  yoa  were  a  long  time 
at  the  Bank. 

SoL  Gen.  Did  be  offer  yoo  any  thing  for 
year  pains  f 

Hall.  Yes;  but  I  said  that  I  would  have 
■olhing  from  a  gentleman  that  1  had  served  so 
hag.  He  said,Tf  1  would  call  on  bim  the  next 
diy,  be  woaid  lend  me  10/.  and  I  should  work 

itOBt 

-  SoL  Gen*  Why  did  you  go  by  the  name  of 
Itsberts? 

Hall.  I  thoogfat  I  might  do  any  thing  for 
Mr.  Hales. 


SoL  Gen*  Did  be  give  you  any  reason  for  it? 
HalL    No,  Sir. 

Mr.  Hankey  called  and  sworn. 

Sol.  Gen.  BIr.  Hankey,  will  you  give  an  ac- 
count whether  apy  bills  were  brought  to  you, 
what  tbey  were,  and  by  whom  brought? 

Hankey.  Mr.  Rumsey  (this  gentleman  here) 
came  to  me  on  Monday  morning,  September 
the  9th,  with  two  notes,  for  which  I  gave  bim 
my  notes,  payable  to  Samuel  Palmer  or  beai'er, 
one  for  1,100^  the  other  for  1,060/.  which  with 
SO/,  amounted  to  Mr.  Hoare's  notes  of  2,100L 
and  70/. 

SoL  Gen.  Did  you  ask  bim  bis  name? 

Hankey,  No ;  but  I  asked  him  who  Samuel 
Palmer  was,  because  we  bad  a  gentleman  of 
that  name  that  had  a  drawing  account  with  us^ 
and  I  thought  that  this  was  to  be  put  to  his 
account :  but  he  told  me,  that  it  was  a  gen* 
tieman  in  Mansel- street  in  Goodman's-fields, 
When  he  had  done  his  business,  he  went  out  of 
the  shop.  He  brought  a  little  bit  of  paper, 
wherein  was  written  to  go  to  alderman  EUin* 
key's  and  ^et  the  two  notes  figured  down  1,100/L! 
1050/.  and  20/.  in  money.  ' 

Sol.  Gen.  You  have  looked  on  Rumsey  ;  ia 
that  the  very  man  ? 

Hankey.  Yes.  Sir ;  I  was  with  him,  when, 
havinj^  been  apprehended  at  the  Bank,  he  waa 
exammed. 

Sol.  Gen.  Do  you  remember  any  thing  of 
one  Lane's  fetching  any  money  ? 

Hankey.  If  you  will'  favour  me  with  the 
notes,  1  can  tell  the  better.  The  1,100/.  nots 
was  hardly  dry,  when  he  sent  a  porter-like 
fellow,  whocau)e  to  a  servant  af  ours,  and  de- 
sired that  he  would  indorse  550/.  and  give  it 
him  in  guineas ;  he  did  it ;  he  had  it,  and 
went  out  of  the  shop.  1  believe  that  it  was  not 
an  hour  before  the  same  person  came  again^ 
and  said  that  Mr.  Palmer  begged  pardon  for 
giving  us  such  trouble,  he  did  not  know  he 
should  so  soon  have  occasion  for  it,  desired  that 
we  would  give  him  the  remainder  in  Bank.  I 
said,  that  we  had  not*  just  the  sum  in  Bank« 
but  I  would  give  it  him  in  money;  he  said, 
then  he  must  go  and  fetch  a  bag.  He  went 
accordingly,  and  fetched  a  bag.  We  asked  his 
name  ;  be  said,  that  it  was  &mnel  Lane,  and 
that  he  lived  in  Marine -square.  I  gave  him 
523  guineas  and  an  half,  and  6<.  6(/.  which 
completed  that  note.  As  to  the  other  note,  \i 
had  not  been  written  long,  but  a  servant  to  Mr. 
Hals,  or  he  himself,  came  and  desired  that  I 
would  give  him  a  note  for  853/.  14f.  5d.  pay- 
able to  him.  I, indorsed  it,  and  gave  bun  a 
note  for  the  sum  that  he  would  have. 

Sol.  Gen.  There  are  three  notes  that  com- 
plete the  sum  of  1,050/.  Do  you  remember 
any  Bank-bills? 

Hankey,  1  paid  none  at  all. 

Sol.  Gen.  Do  you  know  any  thing  of  tb« 
residue  bein^  paid?  Give  an  account  what 
you  know  of  it.       •  - 

Hankey.  The  remainder  was  thus  paid: 
1,100/, was paidtoSamuelLaae}  l,050/,byiii- 
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dorsement  for  Samuel  Palmer,  Ibr  which  the 
person  had  a  note  payable  to  Mr.  John  Hals 
tor  the  same  sum ;  ror  the  remainder  of  that 
note,  two  *notcs  were  gfiven,  payable  to  James 

Hickman.  .    ^    ^   «. 

SoL  Gen,  Were  you  present  at  the  Bank,  Sir, 
Irhen  Mr.  Hales  and  Mr.  Rumsey  were  seueed  ? 

Hankey.  No;  but  I  was  there,  Sir,  when 
be  was  examined. 

Mr.  Ber^amn  Cole  called  and  sworn. 
Sol,  Gen.  Mr.  Cole,  do  you  know  Mr.  Hah  ? 
Cole,  I  li?e  with  him,  Sir. 
Sol  Gen,  Are  you  his  serrant,  or  partner  f 
CoU.  His  ser?ant. 
Sol,  Gen.   Do  you  know  any  thingof  Mr. 

Rumsey?  ,        ,    , 

Cole.  On  Saturday  September  7th,  he  came 
about  seven  o'clock  to  me,  and  enquired  the' 
price  of  South-sea  bonds.    He  said,  that  he 
should  want  a  lar^e  parcel.     I  promised  to 
get  him  them  as  cheap  as  I  could. 

Sol.  Gen.  What  name  did  be  use  ? 

Cole,  None  till  Monday  the  9th  of  Septem- 
ber. I  then  bought  ten  South-sea  bonds  of 
100/.  each;  I  asked  him  what  name  they 
should  be  entered  in  ?  He  said,  Samuel  Palmer 
in  Mantel  street,  in  Goodman's- fields.  The 
amount  was  1,058/.  14f.  ^d.  for  which  hega?e 
me  Mr.  Brassey's  note  fot  1,000/.  and  the  rest 
in  money. 

SoL  Gen.  Did  you  observe  the  date  of  that 
note?— Cofe.  I  did  not  observe  the  note. 

Sol.  Gen.  Were  there  any  other  bonds  ? 

Cole.  He  said  that  he  should  want  more. 
This  happening  when  there  were  but  few  came 
to  market,  1  told  him  I  could  not  procure  him 
flo  many  as  he  mentioned.  Then  he  desured  as 
many  South  Sea  bonds  as  I  could  get,  and  the 
rest  India.  I  procured  four  more  South  Sea 
bonds,  and  twenty  India  bonds.  He  paid  me 
a  note  of  Mr.  Brassey's  for  1,000/.  and  ano- 
ther note  of  Mr.  Brassey's  upon  which  there 
remained  550/.  and  one  note  of  Mr.  Hankey's 
for  1,050/.  which  made  2,600/.  upon  which 
Mr.  Hals  paid  him  41/.  2i.  Sd.  which  made 
-the  balance. 

Sol.  Gen.  What  name  did  betake? 

Cole.  He  said  that  his  name  was  Thomas 
Fowler,  and  that  he  lived  with  Mr.  Palmer. 

Sol.  Gen.  Was  there  an  account  drawn  up  ? 

Cole.  Yetf  Sir,  this  is  the  abstract  of  the  ac- 
count. 

Debtor,  Samuel  Palmer,  esq. 

To  tea  South  Sea  Bonds     -    «£.  1,000 
Interest  3  Months,  75  Days  18 

Pcemiom  4/.  per  Cent.    -    •       40 
CommiiSiOB    .    •    .    -    -        0 


0  0 

4  4 

0  0 

10  0 


»• 


To  twenty  India  Bonds     -    > 
Intera^  5  Months  9  Days 
Premium  4/.  I9t*  per  Cent. 
Commission       «.  .    -    . 


1,058  14  4 

2,000     O  0 

d5    6  0 

-      99    0  0 

10  0 


Tofour  South  Sea  Bonds       -    -  400    0    0 

Interest  3  Months,  75  Days  -  7  5  9 
Premium  on  200/.  at  41.  per 

Cent  -...-.«.  80Q 
Ditto  on  200/.  at  4/.  U.  per 

Cent. 8    2    0 

Commission       ...v-  040 


2,558  17    9 
To  Cash  paid  Thomas  Fowler  *       41    2    3 

2,aoo  0   0 


Per  Thomas  Fowler,  Creditor. 

Sept.  9lk,  1728. 

Bv  Brassey's  Note  •  -  .  .  1,000  0  O 
By  Bank  Note,  No.  123  -  -  -  25  0  O 
By  Cash  received 33  14    4 


By  Hanky's  Note  .  •  - 
By  Brassey's  ditto  .  .  . 
By  Ditto,  Part  of  1,200/.    « 


1,058  14  4 

*  1,050    0  0 

-  1,000    0  0 

550    0  0 

2,600    0  0 


ffX^  ^    0 


For  Mr.  John  Hals, 

Benjamin  Cole,  jun.  v 

Sol.  Gen.  How  came  you  to  make  it  up  in 
this  manner,  since  he  told  you  that  it  was  for 
Samuel  Palmer  ? 

CoU.  Yes,  Sir,  be  did  so ;  but  we  always 
mention  also  the  name  of  the  person  that  oomes 
to  us.    This  was  the  particular  of  the  account. 

SoL  Gen.  Pray,  Mr.  Cole,  do  you  remea>ber 
that  any  body  came  to  enquire  tor  Mr.  Rumsey  f 

Cole.  There  was  a  person  came  and  asked 
for  him  by  the  name  of  Fowler ;  to  the  best  of 
my  memory,  it  was  the  prisoner  at  the  bar. 
He  ^  came  ami  asked  Mr.  Hals,  if  he  bad  any 
thing  to  do  in  South  Sea  b<iad8. 

Sol.  Gen.  Was  this  Mr.  Hales  that  asked 
him  this  question  P — Cole.  Yes,  Sir. 

Then  Mr.  lAghifoot^  a  porter,  was  called 
and  sworn. 

SoL  Gen.  Do  you  remember,  Sir,  any  tima 
in  September  last,  that  you  were  sent  lo  Mr. 
Hals'sofficeto  inquire  for  Mr.  Thomas  Fowier  f 

Lighifoot.  Yes,  Sir. 

Sol  Gen.  When? 

LightfooL  Septeihiber  the  9tb. 

;$^  Gen.  What  day  of  the  week  wasU  t 

Lightfoot.  Monday. 

SoL  Gen.  Who  sent  ymi  P 

'lAxhtfoot.  Mr.  William  Hales. 

Sol.  Gen.  Is  that  the  gentleman  P 

Ltghifoot.  Yes,  Sir. 

Sol  Gen.  What  was  the  mMHiga  that  ha 
sent  you  on  P 

lAght/oot.  He  sent  me  to  inquire  for  Hr. 
Thomas  Fowler,  and  to  tell  him  that  tfie  gen- 
tleman wanted  him  as  soon  as  be  could  dia^ 
patch  hb  business,  la  aoaa  lamMdialely  «#a/ 
with  me  to' him. 


m] 


Jbr  a  Misdemeanor. 


A.  D.  1728. 


fl94 


Sbl.  GeH,  Did  you  see  tny  body  st  Half's 
i  iktt  answered  the  oaroe'  P  Shew  him  Mr.  Ruid- 
'    py:  was  that  the  person  ? 

lifhtfooi,  Yes>  Sir. 

SoL  Gen.  Did  he  come  with  yoo  ? 

Ugkybot.  Yesy  Sir,  be  came  with  me  di- 
Rctly  to  the  pikzza  under  the  Royal  £x- 
diofife. 

m.  Gen.  Whom  did  he  meet  there  P 

Uihtfoot  Mr.  Hales. 

SdL  Gen,  Yoa  bad  known  Mr.  Hales  be- 
ftre,  had  yod  not  ? 

Lgktfoot.  Yes^  Sir,  for  SO  ^eara :  I  knew 
biiD  woen  be  was  partner  with  sir  Slephen 
Briiioe. 

S^.  Gen,  And  are  yon  snre  that  that  was 
the  Yoangf  man  that  answered  to  the  name  of 
PowW?— jLigA//bo/.  Yes,  Sir. 

Mr.  Humphreyi  called  and  sworn. 

8bL  Gen.  Let  him  see  the  note.  Mr.  Hum. 
pbreys,  look  upon  that  note ;  have  yoa  seen 
IbitDolebefoie? — Hwmphreyi.  Yes,  Sir. 

SoL  Oen.  Upon  what  occasion  f 

Baa^^hreyt.  By  direction  from  Mr.  Uotre, 
1  west  to  receive  it  September  the  9th. 

SoL  Gen,  Whither  dui  you  carry  it  ? 

Bnmphr^,    To  Mr.  Gibson's  noose.    His 

Miner  not  bong  at  home,  I  left  it  there,  de* 

tM  that  the  mcMiey  should  be  left  with  Mr. 

Bmsfidd,  one  of  dbe  tellers  at  the  Bank,  to  be 

phced  there  to  Mr;  Hoare's  account    I  went 

abaot  one  o'ck»ck  to  see  if  the  money  was  left 

there;  finding  that  it  was  not,  I  went  to  Mr. 

fiihsa's.    The  cashier  was  at  dinner.    I  got 

taeio  go  for  him,  and  left  word  that  I  should 

hsback  in  a  qoarter  of  an  hour.    I  went  to 

tbeRml  JBzcbaoge,  where  Mr.  Hoare  met 

SK.   We  went  to  Blr.  Brassey's  afterwards. 

We  stopped  the  payment  of  the  two  Bank- 

Mle^  which  we  found  there  had  been  delivered 

Mt   I  had  been  returned  not  above  ten  mi- 

Miet,  before  we  bad  an  aooount  that  a  person 

*u  ttmed  with  the  two  notes. 

SoLChin,   What iayoor business? 

Bm^kreyt.     It  is  my  business  to  go  with 

Mr.  Hotre's  notes  into  the  city. 

SoL  Gen,  When  yoa  came  the  second  time 
to  Mr.  Gibson's,  what  answer  had  yon  P 

Rmnpkreyi.  None,  but  that  the  eishier  was 
fDoe  10  dinner. 

SoL  Oen.  Who  was  the  person  tbst  you 
kft  the  note  with?     ^ 

Eumpkrtyg.  I  do  not  know  the  gentleman's 
Bme;  there  wervs  three  of  them  there,  who 
«««  servants  to  Mr.  Gibson.  One  of  them 
aked,  whef«  it  should  be  left?  1  thereupon 
ooMd  Mr.  Bromfield,  one  of  the  the  tellers  of 
ftcfisnk. 


•  «< 


Mr.  CramUrngtem  called  and  sworn. 

Stl  Gtn.  Do  you  remember  that  yoo  ever 
Mr  ^  note  before  r 
Cfimlmgton.  Yes,Sir. 
M.  Gen.  When,  and  upon  what  occasion  P 
Crmlington.  This  note  was  brought  to  Mr. 
\(fL.  25VII. 


Gibson's  office  Sept.  9th  by  Mr.  Humphreys, 
an  agebt  or  out-teller  to  Mr.  Hoare.  He 
desired,  that  when  Mr.  Phillips  (Mr.  Gibson's 
cashier)  came  in,  he  would  leave  a  note  or 
money  for  the  same  with  Mr.  Bromfield  at  the 
Bank. 

Sol.  Gen,  What  became  of  It  P 

Cramiington,  I  put  it  into  Mr  Phillips's  seal 
between  the  banisters,  for  hun  to  see  when  he 
came  in. 

Sal,  Oen,  Are  yon  concerned  or  employed 
for  Mr.  Gibson  about  book-keeping? 

Cramiington.  No,  Sir. 

Mr.  PhilHpi  called  i^nd  f  worn. 

Sol.  Gen.  Look  on  that  note.  Sir:  Have 
you  ever  seen  it  before  ? 

PhUlips,  Yes,  Sir,  on  Monday  the  9th  ot 
September  last.  I  happened  to  he  at  the 
Bank  ;  and  on  pny  return  from  thence,  which 
was  about  tvvefve  o'clock,  Mr.  Harwood,  one  of 
the  clerks  in  our  office,  told  me,  that  Mr. 
Homphre^rs  (Mr.  Hoare's  servant)  had  been 
there  with  a  note  for  6,400/.  and  that  1  nut 
being  at  home,  he  had  left  it  with  Mr.  Cram-> 
lington,  desiring  that  when  I  returned  I  would 
leave  a  money -ticket  for  it  with  Mr.  Bron^eld, 
one  of  the  tellers  of  the  Bank,  for  Humphre^^a.' 
I  asked  him,  where  was  the  note  ?  He  said» 
that  it  was  left  with  Mr.  Cramiington.  I 
opened  my  seat  door,  and  saw  theXnote  thereu 
I  was  very  much  surprised,  it  being  wrote  by 
a  strange  hand ;  and  knowing,  by  many  ^ars 
experience,  that  Mr.  Gibson  never  signed  any 
promissory  notes  without  writing  the  whole 
notes.  I  observed  a  difference  in  the  note,  that 
the  last  words,  <*For  myself  and  partners,'' 
were  wrote  with  a  nearer  resemblance  to  hia 
band  than  the  other  part  of  the  note.  I  oh« 
served  that  this  note  was  dated  the  37th  of 
August,  and  that  he  went  to  the  Bath  on  the 
S8m :  I  had  the  honour  to  attend  him  several 
days.  He  concluded  his  business  rekting  to 
the  office  on  the  96th :  On  the  srth  he  did 
nothing  of  that  business,  but  prepared  for  his 
journey.  I  endeavoured  to  recollect,  whether 
he  had  any  transactions  then  with  any  George 
Watson,  to  wliom  it  wss  made  payable.  I  ooold 
not  remember  that  he  had,  nor  did  I  remember 
that  I  had  ever  before  heard  of  the  name,  nor 
had  I  any  directions  from  any  of  my  maslerap 
that  there  was  any  such  note  stood  out.  I  o\h 
served  also  that  there  was  a  difference  between 
the  stile  of  this  note  and  Mr.  Gibson's :  He 
always  writeth,  in  a  str|igbt  line,  *'  For  my- 
self and  Co.  Tho.  Gibson,''  never  '<  Partners.'* 
And  then  as  to  the  *'  value  received,"  he  nefer 
useth  these  words.  I  carried  it  to  Mr.  Har- 
wood, whom  Mr.  Humphreys  spoke  to.  I 
told  him,  that  I  did  not  Uko  it,  it  being  written 
in  a  strange  hand ;  I  would  not  therobre  take 
notice  of  it.  We  observed  that  there  was  tho^ 
Pand  r,  in  **  For  myself  and  partners,"  wrote* 
in  a  difierent  hand.  I  thought  that  there 
might  be  some  wiokedocss  at  the  bottom ;  I 
went  therefore  myself  into  Mr.  Booth'a  office  s 
and  he  and  S|r.  rhippea  being  tberoi  (  desire^ 
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Mr.  Pliippes  to  look  into  the  books,  and  lee 
whether  ooe  Mr.  Watson  had  credit  for  sach 
a  sum.  Not  finding  any  such  thing,  1  then 
desired  them  to  look  into  the  kalendars  of  the 
ledo^ers.  They  looked,  and  savr  that  there 
was  no  such  name  there.  I  said  then  to  Mr. 
Booth,  I  have  a  note  for  6,400/.  which  I  do  not 
like,  and  will  not  pay,  without  enquiring  into 
it,  and  acquainting  Mr.  Jacomb  (Mr.  Jacomb 
was  then  abo?e  stairs,  which  I  knew  not).  I  told 
Mr.  Booth  the  circumstances  which  made  me 
•aspect  a  forgery ;  Fob !  ^said  he)  this  is  a 
villainy,  a  forgery;  this  looks  like  one  of 
Hales's  tricks.  I  waited  for  Mr.  Jacomb's 
oonoing  down .;  I  said  to  him,  Sir,  here  is  a 
note  for  6,400/.  which  1  believe  to  be  for^. 
It  is  (said  Mr.  Jacomb)  very  plain ;  here  is  a 
rasure  on  a  frank.  (Mr.  Bootli  having  reool- 
l^ted  that  Mr.  Hales  some  time  berore  had 
two  franks  from  him,  one  of  which  he  now  sns- 

Sected  to  be  thus  abused,  acquainted  Mr. 
acomb  therewith.)  He  enquired  where  we 
had  it  ?  We  told  him,  of  Mr.  Humphreys, 
Mr.  Hoare's  servant.  He  hereupon  took  me 
out  with  him.  We  went  to  the  Bank.  I  staid 
in  the  outer  office,  whilst  he  went  in  and  ac- 
quainted the  directors,  that  such  a  thing  had 
happened.  Mr.  Brorofield  was  sent  for,  and 
examined,  what  the  reason  was  of  this  direc- 
tion, that  it  should  be  left  with  him  ?  He  said, 
he  could  give  no  reason,  but  that  Mr.  Hoare's 
man  used  to  transact  affairs  with  him;  Mr. 
Jacomb  took  the  note  to  Mr.  Hoare's,  and  I 
went  to  dinner. 

SoL  Gen,  Is  it  not  usual  for  Mr.  Gibson  to 
enter  notes  in  the  book  when  he  makes  them 
«ut,  apd  give  you  notice  of  them  f 

FkiUips.  Yes,  Sir. 

Sol.  den.  Sir,  look  on  the  Find  r,  and  tell 
us  what  yon  think  of  them  ? 

Phillipt,  This  is  certainly  Mr.  Gibson's  F, 
the  0  seems  thrust  in  irregularly,  two  e's 
erased,  and  then  follows  **  Myself  and  partners." 

Sol,  Gen,  You  have  seen  his  franks ;  doth 
he  make  sach  a  distance  between  the  F  and 
the  r  ?  Cast  your  eye  again  on  it,  and  see  whe- 
ther the  distance  between  the  F  and  r  be  such 
ts  is  usual  in  his  franking. 

Phillips.  Much  as  usual,  for  I  have  com- 
pared it  with  some  franks,  and  they  are  there 
at  the  same  distance :  but  I  observe  the  o  is 
IHH  of  the  same  letter,  but  crowded  in  irregu- 
larly :    And  the  o  is  of  a  blacker  idk. 

Sol.  Gen.  Please,  Sir,  to  look  on  the  be- 
ginning of  the  m :  What  observations  do  you 
niakeonthatf 

*  ■  Philiim.  There  is  the  stroke  before  the  first 
'niinim  <ft  th^  tn  that  seems  of  lighter  ink. 

Sol.  Gen.  What  do  you  make  ef  that  ? 

PhilltM.  It  seems  to  me  to  be  the  tail  or 
bottom  fihthe  e. 

Mr.  JIfaiidox  called  and  sworn. 

SoL  Gen,  I  think,  Mr.  Maddor,  you  belong 
to  the  Bank  f^Maddox.  Yes,  Sir. 

SoL  Gen,  Pray,  Sir,  will  you  give  us  an 
account,  whether  any  notice  was  given  yon  to 
•top any  Bank- bills? 


Trial  of  William  Hales, 


im 


Ma4dox.  Mr.  Brassey,  with  Mr.  Hiini- 
phreys,  (Mr.  Hoare's  man)  came  to  the  Bank  t(| 
desire  me  to  stop  five  notes,  with  the  numbers, 
dates,  and  names.  I  looked  and  saw  thai 
three  of  them  of  350/.  were  already  paid.  I 
took  the  numbers  of  those  not  paici,  and  gave 
directions  to  all  the  tellers,  that  tne  minute  any 
brought  any  of  them,  they  should  gi?e  me 
notice.  Tn  a  little  time  after  I  was  gone  up,  1 
was  called  down  again.  Pewtress  (one  of 
them)  came  to  me,  and  told  me  that  two  han- 
dred  pound  notes  were  brought  and  demanded. 
I  asked  him,  who  brought  them  ?  He  told  me', 
that  person  (Rumsey).  I  hid  him  brine  a  con* 
stable,  and  not  come  back  again  till  he  had 
brought  one.  When  he  bad  brought  one,  I 
charged  him  with  him.  1  asked^him,  where  he 
had  mose  notes  P  He  would  not  tell  me  where 
he  had  them,  nor  who  he  was,  but  was  very 
obstinate.  One  of  the  officers  of  the  Bank  said, 
that  he  knew  him,  that  his  name  was  Rumsey, 
that  he  belonged  to  the  Eagle  galley.  He 
asked  me  to  let  him  write  a  letter ;  I  let  hioi, 
but  would  myself  appoint  the  messenger.  He 
wrote  a  letter,  signed  it  Thomas  Fowler,  mud 
directed  it  to  Mr.  at  Robin's  coffee- 

house. I  called  some  officers  of  the  Banlc, 
and  directed  them  to  go  there  with  the  ood- 
stable,  and  see  what  suspicious  person  was 
there.  They  went  into  the  coffee-house,  aad 
enquired  of  the  master  of  the  house  what  com- 
pany was  there.  He  said  there  were  only  tlites 
neighbours,  and  a  fourth  person  whom  be  did 
not  know.  Whereupon  one  of  the  officers  e( 
the  Bank  said,  I  know  that  person  ;  that  is  Mr. 
Hales.  They  went  and  seized  him.  As  thej 
brought  him  into  the  Bank,  Rumsey  said,  thai 
is  the  person  that  I  had  the  notes  of;  and  woDh 
fain  have  spoke  with  him.  I  kept  them  apstfi 
carried  the  one  up  stairakept  the  other  below, 
They  searched  Rumsey,  found  about  him  601 
and  S5/.  in  difii^rent  bags,  and  two  notes  wen 
stopped  below,  before  they  went  up  to  Mr 
Hales.  They  found  upon  him  above  atain 
thirty-six  South-Sea  and  India  bonds,  a  bill  o 
parcels  for  some  of  them  from  Mr.  Hals,  fir 
hundced  and  odd  pounds  in  money,  a  note  c 
Mr.  Brassey's,  and  Mr.  Shales's  note. 

Sol.  Gen.  What  aocount  did  .RunMey  ^y 
of  the  money  found  upon  him? 

Muddox.  Thirty  fire  pounds  and  odd  mone; 
he  said  were  his  own  wages.  There  was  aboi 
60/.  besides,  which  he  said  was  Mr.  Halea's. 

SoL  Gen.  What  notes  had  Mr.  Hales  sIkh: 
him? 

Maddax.  He  had  a  note  of  Mr.  Bratsey's  i 
680/.  the  remainder  of  the  1,100/.  note  $ 
note  of  Mr.  Shales'a  of  120/.  A  note  of  M 
Thrapp's  be  had  receiTed,  and  had  procore 
the  money  for  it,  as  he  owned  when  ne  can 
upon  his  examination. 

SoL  Gen^  Wep'his  examimd&an  in  writing  < 
not  ? 

Mttddox,  It  was  taken  before  sir  Edwsu 
Bellamy.     I  cannot  say  whether  it  was 
writing  or  not. 

SoL  Oen.  G»  eui  and  giye  vi  an  accop 
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what  Mr.  Hales  said  when  examined  at  the 
Bank,  upon  making  up  the  account  of  what 
vas  taken  from  htm. 

Mttddox,  It  wanted  about  4  or  500^  of  the 
1,400^.  Mr.  Halea  haTing  that  day  (as  he  said) 
redeemed  two  £a8t- India  bonds,  which  he  hacj 
pawned  with  Mr.  Brassey  ;  and  had  also  taken 
up  a  note  of  Mr.  Thmpp's  for  400/.  which  he 
md  discounted  with  Mr.  Shales.  Among  th^ 
pspen  that  were  found  upon  Mr.  Hales,  there 
was  an  account  of  the  particular  produce  of  the 
sote. 

Sol.  Gen,  What  did  Mr.  Hales  say  ? 

Maddox,  He  owned  that  he  employed 
Ramsey  ;  but  said,  that  he  himself  was  em- 
afeyed  by  one  Samuel  Palmer,  a  person  whom 
he  had  been  acquainted  with  for  some  mouths, 
and  that  this  note  was  left  hv  him  with  him  to 
infest  in  something  that  would  turn  to  account/ 

SaL  Gen,  Was  there  any  notice  then  taken 
sf  Rumsey 's  going  by  a  sbam  name  ? 

Maddox.  I  remember  not  that.  « 

Sol.  Gen.  Was  there  any  one  that  told  Mr. 
Halei,  that  be  was  a  man  of  figures,  and  de- 
sired him  therefore  to  give  a  more  particular 
aocouDt  ? 

Maddox.  Yes,  Mr.  Moses  Raper. 

Just  Page.  Is  it  not  enough  that  Mr.  Hales 
hhnself  owned  that  what  he  had  was  the  pro- 
doee  of  the  6,400/.  note?  Did  not  Rumsey 
manage  all  this  ?  And  came  he  not  from  him 
to  the  Bank  ?  Hath  he  not  owned  it? 

Maddox,  That  was  one  of  the  notes  found 
opon  Mr.  Hales. 

JnsL  Faee,  Had  you  any  discourse  with 
him  about  the  import  of  it  ? 

Maddox.  No,  my  lord.  This  paper,  one  of 
those  found  in  the  pocket  of  Mr.  Hales,  con- 
tains a  particular  account  of  the  produce  of 
the  6,400/.  note,  and  a  little  more. 

•  The  psper  read : 

'  One  of  Mr.  Henry  Hoare's  for  2,100/. 
^yable  to  sir  John  Hynde  Cotton. 

One  of  70/.  payable  to  James  Moreton,  esq. 

One  of  1,000/.  of  Mr.  Nathaniel  Brassey's. 
Bank-notes,  N"*.  412,  for  1,000/. 

413,  for  1,000/. 

414,  for  ly200/. 

415,  for        35/. 
ftSl.  received  in  Gold. 

Ah,  Gen,  In  case  of  forgery, '  every  cir- 
conaatance  is'  corroborating  bf  the  fact,  and 
therefore  this  was  proper  to  be  laid  before 
the  jury. 

Just.  Fage.  Whose  writing  is  that  paper  ? 

Maddox.  I  believe  it  to  be  his?  I  knew  him 
when  a  goldsmith. 

8er|.  I)ttmelL  Mr.  Maddox,  I  desire  to  ask 
yoa  one  question.  We  have  a  very  good  opi- 
nm  ofy  oo :  PraT»  do  you  not  know  one  Sa- 
voel  I^Umer  ?  Had  you  never  any  transac- 
tiaoa  io  ynnr  books  between  Mr.  Hales  and 
finrael  Palmer,  with  relation  to  a  10,000/. 
Me,  payable  to  one  DymerP 

MM»,  lio.  Sir. 


A.  D.  1728. 


[198 


Serj.  Darnell.  Nor  have  you  never  heard 
of  him  ? 

Maddox.  No,  only  by  the  paper  fopnil  on 
Mr.  Hales. 

Serj.  Darnell.  Did  not  the  defendant  Mr. 
Hales  bring  you  a  draught  from  Mr.  Jacomb 
upon  a  particular  occasion,  payable  to  Dymer? 

Madaox.  1  cannot  remember  this.  We 
never  had  any  account,  that  I  know  of,  with 
Palmer. 

Motes  Raper^  esq.  sworn. 

AtL  Gen.  Mr.  Raper,  will  you  look  un  that 
paper  P  Have  you  seen  it  before  ?  Do  yoa 
know  upon  what  occasion  it  was  wrote,  and  by 
whom  ? 

Raper,  I  was  at  the  Bank  the  9th  of  Sep- 
tember last.  Ald^man  Bellamy  was  then 
examining  Mr.  William  Hales :  he  was  then 
giving  an  account  of  the  produce  of  tliat  note 
of  6,400/.  of  Mr.  Gibson's.  He  was  a  long 
time  before  he  could  cast  it  up.  He  seemed 
not  much  concerned.  I  said  to  him,  I  wonder 
that  you,  who  are  a  man  of  figures,  should  be 
so  much  at  a  loss :  you  want  about  400/.  He 
at  length  mentioned  a  note  of  one  Thrupp's. 
They  asked  him,  where  he  had  that  note? 
He  said,  of  one  Palmer  of  ManseUslreet. 

Ait.  Gen.  Did  you  see  him  write  that  note  ? 

Raper,  I  saw  him  sum  up  that,  as  the  pro- 
duce of  the  6,400/.  note. 

Alt.  Gen.  Do  yon  remember  that  the  ques* 
tion  was  asked  him,  why  Rumsey  went  by  the 
name  of  Fowler  ? 

Raper.  I  know  no  reason  that  he  gave.  He 
was  asked  the  question  several  times,  btit  gave 
no  answer.  , 

Att.  Gen.  The  evidence,  my  lord,  hath  been 
so  extreme  lopg,  and  every  part  so  well  con- 
nected, that  I  shall  not  trouble  your  lordship 
with  any  observations  thereupon.  If  there  be 
occasion  given  by  the  reply,  your  lordship  will 
then  give  us  leare. 

Serj.  Darnell,  My  lord,  and  gentlemen  of 
the  jury ;  1  am  counsel  in  this  case  for  Mr. 
Hales.    And  indeed,  according  to  the  misre- 

I»resentation  that  they  have  laid  him  under, 
le  is  a  very  unfortunate  person.  And  really 
they  have  given  a  great  deal  to  lead  into  a  sus- 
picion of  the  truth  of  what  he  is  charged 
with  ;  but  we  think  a  good  deal  of  it  is  owmg 
to  the  misfortune  he  lay  under.  Having  been 
a  bankrupt  many  years,  and  not  having  ob- 
tained a  certificate,  it  was  therefore  impos- 
sible for  him  to  carry  on  any  thing  in  his  owa 
name;  therefore,  in  the  wnole  course  of  his 
traffic  for  many  years,  he  hath  been  forced  to 
use  fictitious  names,  and  thereby  conceal  all 
receipts  and  payments.  And  the  consequence 
of  his  doing  otherwise  is  very  obvious.  Till 
he  hath  obtained  a  certiBbate,  whatsoever  he 
received  in  his  own  name  would  be  subject  id 
the  commissioners.  Therefore  (according  to 
my  instructions)  Mr.  Hales  hath  concealed 
his  dealings.  I  am  instructed,  that  he  had 
considenibTe  dealings  with  one  Samuel  Palmeri 
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9nd  that  he  was  iDdebter]  to  Mr.  Hales  in  the  ) 
^m  mealioned ;  and  having  bad  great  traiw- 
actions  for  many  thoosands  of  poands,  they 
came  io  a  balance  of  the  account,  and  Mr. 
Palmer  gave  him  this  note  in  payment.  It  is 
difficult' for  us  to  clear  things  in  such  affairs 
as  require  privacy :  but  it  appears,  that  he 
hath  transacted  great  affairs.  He  hath  books, 
Tvhereby  it  appearelh  that  he  bath  traced  for 
upwards  of  300,000/.  and  that  he  hath  traded 
with  this  Samuel  Palmer  for  upwards  of 
10,000/.  To  prove  that  thb  is  not  a  forced 
note,  will  be  extremely  difficult ;  and  I  think 
that  it  matters  not  any  thing  to  Mr.  Hales, 
whether  it  be  so  or  not.  If  it  be  so,  if  this 
note  came  from  Mr.  Palmer  to  Mr.  Hales,  the 
forgery  tails  not  upon  Mr.  Hales.  The  only 
thing  for  us  to  establish  is,  that  it  came  from 
Mr.  Palmer  to  Mr.  Hales.  They  own,  that 
he  said,  when  the  thfng  was  recent,  that  he 
had  it  from  Palmer.  It  happens  (I  suppose 
from  a  certaintv  that  the  note  was  a  torged 
note)  that  Mr.  Palmer  is  gone  but  of  the  king- 
dom. It  is  impossible  therefore  to  produce 
him ;  and  if  he  was  here,  he  could  not  be  t 
witness.  And,  if  my  instructions  are  true, 
that  Palmer  is  gone,  it  leavep  Mr.  Hales 
without  the  assistance  of  Palmer.  Taking  it 
for  granted  that  he  hath  forged  tbe  note,  we 
submit  it  that  Mr.  Hales  cannot  be  guilty  of 
tlie  forgery.— Another  part  of  the  indict- 
ment is,  that  he  hath  published  this  note, 
knowing  it  to  be  forged.  If  he  received  it  in 
satisfaction  of  a  debt  or  demand  that  he  had 
upMon  Palmer,  thatexcus^h  bim.  Mr.  Palmer 
being  gone,  it  is  only  possible  for  us,  first,  to 
establish  Mr.  Hales's  character,  then  shew 
that  he  is  a  ffreat  dealer,  and  produce  his 
books,  in  which  these  things  are  entered. 
There  are  several  transactious  tlierein,  some 
many  years  ago,  some  later,  that  will  be 
verified  by  witnesses.  If  there  be  such  trans- 
actions which  we  can  verify,  we  leave  it  to  the 
Court  how  far  that  will  avail.  Under  these 
circumstances  we  beg  leave  to  submit  it  to 
your  lordship. 

Seij.  Bai/nes.  My  lord,  and  gentlemen  of  the 
jury ;  1  am  counsel  on  tbe  same  side.  The 
first  thing  that  lies  under  consideration  is,  who* 
ther  this  note  was  forged  by  Mr.  Hales  f  That 
it  was  a  forgery,  they  have  given  strong  evi- 
dence ;  but  the  only  question  is,  first,  Whether 
Mr.  Hales  did  forge  itP  In  the  next  pUoe, 
whether  he  published  it,  knowing  it  to  be 
forged  ?  These  are  the  two  charges  laid  against 
him  in  the  indictment.  We  hope,  that  upon 
the  evidence  we  shall  give^  ^ou  will  think  him 
clear  of  what  is  chained.  It  is  well  known,  that 
be  hath  dealt  for  as  great  sums  as  most  in 
Lombard -street :  be  had  the  raisforlune  after- 
wards to  fail ;  therefore  he  was  obliged  to  act 
in  a  different  way  from  others.  We  shall  shew 
ihat  Mr.  Gibson  himself  gave  him  suc^  credit, 
Ihat  he  trusted  him  with  ^reat  sums  of  money, 
and  with  receiving  rents  m  Kent.  For  i^s  to 
prove  a  negative,  that  he  did  not  forge  this 
note,  cannot  be  but  by  dfoumf taacea.    In 


or^er  to  charge  us,  ^eybave  gone  a  gretf 
way  with  circumstances ;  and  the  question  is, 
what  vsiidity  these  circumstances  wiU  hav^ 
with  you  ?  They  lay  a  stress  upon  this,  that  be 
gave  directions  to  Rumsey  to  transactiheae  a£^ 
rairs,  to  change  his  cloatbs,  bis  wig,  and  to  pof 
on  another  hat  As  to  that,  that  will  depenif  ^ 
great  deal  upon  the  credit  of  flumsey^s  evi- 
dence which  he  gives.  Mr.  Ramsey  appears 
to  he  particepicriminh:  therefore,  though  1 
cannot  say  but  this  evidence  is  le^,  yet  it  af- 
fects his  character  and  credit:  it  is  itotsucb  as 
if  he  was  an  indifferent  person.  As  to  the  wig, 
they  made  a  great  noise,  as  if  it  was  booffbl 
with  a  design  to  impose  on  ^lersons  in  that  &• 
guise.  We  shall  shew  that  it  was  not,  but  witli 
another  design.  Mr.  Hales  and  Rumsey  had 
an  .intention,  before  Monday,  to  go  into  the 
country.  He  himself  saith,  that  he  ool  v  hai^ 
the  fine  light  wig  which  he  had  upon  his  Lead. 
It  was  very  proper  at  that  time  of  the  year^ 
that  he  should  have  another  wig  to  travel  in. 
Therefore  it  seems  probable,  that  it  was  bought 
with  that  view,  and  not  to  impose  upon  per* 
sons ;  iiince  that  could  not  make  an  aiteratioii 
in  his  countenance.  As  to  his  acting  under  a 
different  name,  that  seems  upon  this  acGooDt  i 
Mr.  Hales  had  the  misfortune  to  have  a  com- 
mission of  bankruptcy  awarded  aj^last  him  3 
and  after  long  soliciting  for  a  certificate,  cpuld 
not  get  it :  therefore,  although  he  transacted 
gireat  afiairs,  all  tbe  sums  which  ne  nego* 
ciated  were  forced  to  be  under  feigned  and  bor- 
rowed names;  because  if  his  creditors  kneif 
that  be  had  such  credit,  and  negociated  suck 
affaira,  they  would  be  the  harder  upon  him* 
Therefore  there,  waa  such  a  direction  give&y 
that  Mr.  Hales  might  not  be  known  to  be  cooh 
cernedinsuch  an  affair. — It  is  incumbent  upon 
us,  first,  to  give  an  account  how  we  came  hj[ 
that  note:  there  was  one  Samuel  Palmer  in- 
debted to  Mr.  Hales  between  6  and  7,0Q0i. ;  he 
came  to  bim,  offered  this  note  as  a^  security, 
that  he  might  pay  himself  upon  receiving  thif 
money ;  thereupon  Mr.  Hales  very  innocently 
took  the  note,  not  questioning  its  goodness. 
Mr.  Gibson  being  a  man  very  well  knovf n,  Mr. 
Hales  knew  that  the  signing  was  his  hand, 
though  the  body  of  the  note  was  |tot  written  by 
him ;  and  he  might  be  easily  imposed  upoD, 
and  take  this  as  a  good  note.  No  woai]^  that 
it  should  be  thought  so.  Though  Mr.  Polloidc 
suspected  this  note,  because  i|t  was  net  wri$l«u 
by  Mr.  Gibson's  own  hand ;  yet  it  is  plain,  that 
at  Mr.  Hoare's  shop,  Mr.  Turner  made  119 
scruple  at  all  to  exchange  this  note,  and  giw^ 
other  notes  for  it  Therefore,  ^ougb  they  saw 
that  tills  note  was  written  on  a  mffi^rent  pieoa 
of  paper  from  what  a  note  of  sucfi  a  vatue  usod 
to  be,  it  is  plain  that  Mr.  Turner  di3  not  tUok 
this  of  so  much  weiglit.  No  wonder,  there^ 
fore,  thaf  Mr.  Hales  should  be  so.  impose«f  oq^ 
The  next  part  of  the  copsideration  is,  WiiethjijL 
he  published  this  note,  knowing.it  to  be  forges^ 
For  otherwise  it  is  not  criminal.  Therefoi>^ 
die  indictment  rans,  <*  Knowing  it  U>  be  foig  v 
ed."     Now,  in  case  that  we  prove  tUifiint  j^ui 
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ffttefc  18  is  my  briafy  aad  I  hope  tbat  the  wit* 
MMcs  irill  come  QD  to,  the  other  Dart  will  fall 

Ivibegrtond.  It  be  came  fmy  by  it,  he 
caBoolDe  said,  knowing  it  to  be  forged,  to  pub- 
bbit.  We  shall  call  our  witneeeeft  and  sub- 
wkhto  jwu  lordship. 

Tbe  indictment  my  lord,  rqns,  that  bf ,  «j  et 
mm,  via.  '  rerbis  et  figuria  aK<|iiei|tibiia»^ 
iifed  this  note.  Now,  my  lord,  it  ja  not  pre- 
tOMed  tbat  be  forged  the  name  of  Mr.  Gibson ; 
l«i  tbenftie,  thoqgh  I  do  not  oontrorert  that 
ktbat  writes  over  my  name  ia  guilty  pf  fom[« 
JBg  tbe  wbole  note,  ;f et  not  *  rerbia  et  ngmm 
<iequco$iiHiS|'  that  a,  (brgipg  the  whole  n^ 
Ikr^oie  beipg  charged  nerewitb,  and  they 
afauttiBg  that  he  did  wrile  the  nanoe  Thofnaa 
fliffna 

JostPf^e.   Ia  the  name  in  th^  Mietment  f 

Seg.  Bi^ws,  Yes,  my  lorq. 

J«t.  f^e,  Mow  Tliomas  Gi^beon  if  agreed 
toktbehand  of  Mr.  Gibaon,  hot. not  to  that 
sole. 

Soj^  Bcyao.  No,  my  lord,  i  admitted  that^ 
iailabagtbeoljection.  I  said,  that  J^e  tbat 
iniltsover  my  naipe  ia  ^ilty  of  forging  such 
inoteybutnot '  in  verbii  et  fi^ris  fequeuliT 
*  bos ;'  be  18  not  guilty  of  forging  the  pame  of 
TboRtts  Gibeoo.  They  ha?e  taken  upon  thecn 
to  III  tbat  this  note  was  *  verbis  et  9gRinf(  ^- 
'•Qtatibua:'  ttien  aA^r  tbe  bo^y  of  tlip  note 
ftUoireth  IImhium  Gifaeon.  Now,  my  lord)  we 
aMrehead  tbia  ia  qet  for|^.  Though  the 
nMufce  of  the  note  ia  not  Mr.  G}i|)sou'8  band- 
vritiBg;  yet  tliey  own,  on  the  olber  l^ind,  that 
dw  BSflne  is  the  hand -writing  of  Mr.  Gijifou, 
If  10,  it  sppears  very  plainly,  tbi^  we  havfl  M>t 
jbrna  this  note  *  verbis  et  ng^ia  seqi^tibus.' 

Jot.  Pi^.  Brother,  ^  you  relyupoie  this 
djeedoof  If  y«io  do,  I  wyiffife  you  opiy  opi- 
fionof  it  when  the  whole  ia,  fiuiatk  * 


Mr.  Grainger  called  and  aworn. 

Sen.  DamelL  Sir,  ate  yon  ac%aiU9te4  vith 
Ur^WiUiam  Bales? 

Graif^cr.  I  am  not  persoufdly  acquainted 
vitb  bim,  though  1  have  known  him  by  sight 
Buy  yeara.    I  know  nothing  at  all  of  W 

Seg.  Darnell.  Dfit  yo.u  kmm  Mr.  SanoLUel 
Pibner  T  Do  yon  know  bis  dealings  ? 

Groin.  Yea,  Sir,  aa  to  Vr.  JPalmer,  I  knew 
Ub  from  a  child.  I  marriedi  hia  mother.  He 
vy  bnogbt  up  at  thie  !|^ai^  (odia  house,  was 
wot  by  the  Eaat  India  compsny  into  Persia, 
lidlifed  thece  many  years^  Not  having  the 
foooontfem^t  t^t  he  ejcpectedf  he  returned 
tbeoef^  bat  atayed.  in  Turkey. 

imLPage.  Were  ybo  there  with  bim? 
^  hecaoi^  bopae,  what  did  you  kaow  of 

^Ormnger.     M  hf  cam4   home  through 

hfcey 

lost  Peg^r*  Ypu  cannot  say.  tbat  upon  oath, 
Jipe  yeui  were  oo^  thaw  with  bwii.  0id  you 
5P«  bimi  here  at  LoodOB  aftev.  hia  setum? 
*^4i4hedeAliict 


Groiager*  I  know  not  of  any  deelinga  hf 
hail  m  England. 

Just.  Page.  DovonknowofanytFaosaetieii 
between  bim  and  Mr.  Hales? 

Grainger,  He  told  roe—- — 

J  nst.  PoMe.  That  is  nothing.  What  substance 
was  be  off 

Grainger.  He  bad  no  substance  at  ^1,  fgr  he 
was  an  inaoUef^  man. 

Just  Page  How  long  since  he  watt  in 
London  ? 

Qrai^ger.  Within  ft  Iw^vemonth. 

T%omat  Ayk^  esq.  called  and  sworn. 

Serj.  B^y«er.  Yon  are  desired,  Kr,  to  give 
an  aeooont,  whether  you  know  the  defendant 
Mr.  Halea,  how  many  years  you  hare  known 
himt  and  what  ia  your  opinion  of  him  ? 

Ayjtn.  I  have  known  him  twenty -.three  years 
and  upwarda,  when  nartner  with  sir  Stephen 
ETSoee,  with  whom  1  k^nt  a  considerable  eash 
all  tbat  time :  I  receivea  a  great  many  civh* 
ytiea  from  Mr.  Hales  upon  several  oceafiens^ 
for  which  I  have  aiwaya  had  a  good  opinio^ 
of  bim.        ' 

Serj.  Baynti.  What  opinion  bad  you  of  his 
ehtr^cter? 

Asflet.  I  took  him  ta  be  of  as  good  a  cha« 
meter  ae  any. 

8eri«  Ba^^nee.  Do  von  kaow  of  any  cownder«i 
able  sum*  pMnog  tbrougb  his  banda,  during 
thete  veaw  tbat  you  have  ||^no«^n  him  ? 
.  jylei.  Not  any  since  his  failure 

« 

'  Mr.  Iscy.  I  beg  a  word  of  the  si^aiie  sidf 
with  the  other  gentlemen .  A9  lo  the  exception 
they,  have  naade,  it  will  not  be  contended  (I 
l^ebei^e)  but  that  they  might  have  laid  it  others 
wise.  They  might  have  made  it  a  forgery  of 
the  BOtei  thaugh  they  bad  set  it  forth  otherwise. 
Ourol^tiou  ia,  Whether  ^  verbis  et  figuria 
aequeqtibua":  doth  not  (ie  it  down  to  the  secoad 
part  of  tbe  n^te  m  >eU  as  the  rest  P  Anothev 
thing  is  this  i  they  hate  given  au  account  of 
the  pubMoatMA  at  London  in  Mr.  Hoare's  abop  ; 
wliethw  should  not  the  forgery  be  6xed  in  Lon^ 
doB  too? 

Just.  Fag^  V  8  foiled  note  be  published  ui 
two  coUBtiete,  may  not  the  prosecutors  lay  it  ia 
which  they  wtl)  ?  And  the  indictment  too  is  ia 
London,  it  that  were  any'objeotion. 

Mr.  Xacy.  Should  not  the  forgeiy  ba  loeal  aB 
well  as  tbe  publication  ? 

Just.  Foge*  Yes^  If  that  very  actof  fibrgeryt 
had  been  in  Middlesex,  it  ooght  to  have  been 
tried  there :  But  where  these  ia  no  positive 
and  direct  proof  of  the  forgery,  but  tbe  whole 
arises  from  ciKCurosianoes,  some  in  London, 
and  some  in  Middlesex,  it  may  be  laid  in  ei-, 
ther  i  or  it  woukl  be  impossible  tbat  any  artful 
person  should  beconvicted  of  forgery  ;  it  is  but 
odng  alone  when  be  cosnmits  the  taot^  and  he 
is  safe.  And  the  ohfection.  will  be  aa  strong  in 
ooe  coonty  aa  in  another ;  and  then,  if  yomE^ 
doctrine  be  true,  he  can  be  tvied  no  where, 
which  anre  is  not  so.  You. know  a  felooy  may 
betded.iaany  county  w>eve  the  goods  a«w 
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fMiDd  OQ  the  priflODer.  As  to  your  other  objec- 
tion, that  the  indtctmeDt  is  for  fomngf  the 
wtK^  note,  whereas  Tho.  Gibsoo  is  Mr.  Gib- 
son's own  hand- writing ;  that  is  extraordinary. 
Did  Mr.  Gibson  pat  his  name  to  that  bin  ?  No. 
Suppose,  in  a  less  degree,  Mr.  Gibsoo  bad  mven 
bis  note  for  a  less  sum,  and  Mr.  Hales  had  only 
made  it  for  a  greater,  wonld  not  that  have  been 
a  forgery  of  the  whole  bill  P  You  kno^  it  is  so 
of  a  Dond,  bank,  orbther  bill,  in  evvi*y  day's 
common  experience. 

Att,  Gen*  My  \o¥^j  this  was  the  same  case 
with  Mr.  Ward's.  There  it  was  acHudged, 
that  Mr.  Ward  forged  a  n6te  of  the  duke  of 
Buckingham's  in  that  form.     There  wss  no 

Sretence  but  that  it  was  (as  ofi^nally)  the 
uke  of  Buckingham's  note.  This  ob|ectk>n 
was  then  made,  but*  it  was  orer» ruled,  That 
the  aJtering  a  aiaterial  part  was  making  it  en- 
tirely another  bill. 

Seij.  Darnell,  My  lord,  we  bare  done  with 
•ur  I)efeiice. 

Sol.  Gen,  My  lord,  as  their  defence  hath 
given  us  no  furttier  occasion,  we  shall  not  take 
up  your  lordship's  time  with  any  reply. 

Just.  Page,  Gentlemen  of  the  Jury,  the 
prisoner  at  the  bar  is  indicted  for  forging  a  note 
of  Mr.  Gibson's  of  6^400/.  and  also  tor  pub- 
lishing this  note,  knowing  it  to  be  fotged ; 
upon  which  two  things  are  proper  Ibr  your 
consideration :  First,  gentlemen,  by  whom  this 
note  was  forged,  (for  it  is  agreed  to  be  a  forged 
note)  whether  by  the  prisoner,  or  if  he  was 
privy  to,  or  concerned  in  it  P  And  secondly, 
VVhether  he  is  guilty  of  tlie  publication  of  it 
knowing  it  tohe^rgedP  There  have  beeu  a 
great  number  of  witnesses  examined  ;  and  I 
should  have  gone  over  the  whole  evidence  as 
it  was  given,  l^ut  the  counsel  for  the  prisoner 
have  eased  me  of  that  trouble.  Forgery  is 
what  concerns  every  Eufflishman  :  As  paper- 
credit  is  come  to  that  height  it  is  now  m,  the 
utmost  care  ous ht  to  be  taken  to  preserve  that 
credit:  but  still  the  innocent  most  not  suffer. 
As  to  this  note's  being,  forged,  winch  hath 
taken  up  the  most  part  of  the  very  long  time 
this  cause  hath  b^  trying,  the  counsel  for 
the  prisoner  all  agree  that  it  is  a  forged  note ; 
and  then  it  will  be  to  no  purpose  to  sum  up  that 
part  of  the  evidence  to  you.  I  shall  therefore 
take  notice  only  of  sncn  parts  as  go  to  prove 
Mr.  Hales  himself  guilty  of  this  forgery,  or  of 
his  publication  of  it  knowing  it  to  be  forged. 

The  two  first  witnesees  were  PhiHp  and 
Robert  Booth,  which  may  be  proper  to  be 
taken  notice  of  by  and  li^e. 

The  third  witness  was  Rumsey,  who  hath 
gone  through  this  whole  matter,  and  whose 
credit  hath  been  supported  by  others  of  un- 
questionable reputation  'in  every  material  cir- 
cumstance. He  tells  you,  be  was  no  dealer 
in  this  kind  of  business,  but  a  perfect  stranger 
to  it,  bred  up  to  the  sea:  that  be  hath  been 
acquainted  with  the  prisoner  for  about  a  year, 
and  from  June,  till  the  time  this  foct  was 
Mmmitted,  was  very  much  with  him.    This 


note,  which  was  read  and  shewn  to  you,  bears 
date  the  7th  of  September  last;  and  the  whole 
management  was  carried  on  till  the  9ih.  H« 
saith,  that  on  the  7th  of  September,  which  wa« 
Saturday,  he  was  at  Mr.  Uales's,  not  thca 
knowing:  that  he  was  to  dip  his  tinger  for  bim 
in  so  vile  a  thinff.  He  says,  Mr.  Hales  only 
then  told  him,'  tnat  he  must  go  into  the  city' 
with  him  on  sense  business;  and  that  hts 
dress,  whi6h  iVas  a  red  waistcoat  and  breeches, 
were  not  proper  to  appear  in,  in  the  aflfaif  h# 
had  to  employ  him  in ;  and  that  he  had  pro- 
vided him  another  (the  same  w.hich  Rumsey 
has  now  on).  That  be  was  not  thought  dis* 
g[uised  enough,  but  was  in  this  new  dress  car* 
ried  to  Holborn,  and  there  had  a  black  pemko 
bought  for  bim,  and  a  letter-c^  with  papers 
put  m,  as  a  man  of  business ;  from  wnence* 
after  he  was  equipped  in  this  disguise,  he  and 
the  prisoner  went  together  to  John's  coffee* 
house  in  Shire- lane. 

You  will  observe,  gentlemen,  Mr.  Hales,  as 
Rumsey  swears,  did  not  then  discover  to  him 
what  be  was  to  do ;  but  it  was  to  come  out  as 
by  accident,  which  was  thus :  soon  after  they 
came  to  the  coffee-house,  a  porter  with  a  letter 
directed  to  Rumsey,  came  there,  which  Mr. 
Hales  immediately  took  from  the  porter  and 
opened;  which  then  appeared  to  be  a  cover 
with  this  note  in  it,  and  nothing  writ  on  the 
cover  but.  Lady  Harriot  Elliot  4,300/.  Bir  Joha 
Hynde  Cotton  2,100/.  This,  Rumsey  says, 
he  did  not  understand ;  nor  did  the  prisoner 
me  him  leave  io  open  the  letter,  knowing  fas 
Homsey  says)  he  was  unacquainted  with  oie 
contents  of  it  But  when  Mr.  Hales  had 
opened  the  letter,  he  explained  to  him  what 
the  two  names  and  figures  meant,  and  tliaa 
toM  him,  he  would  have  him  go  to  Mess.  Snow 
and  Poltock's  with  this  note,  and  get  of  them 
two  bills,  one  for  Jady  Harriot  Elliott  Ibr 
4,300/..  the  other  for  sur  John  Hynde  Cotton 
for  3,100/.  and  told  him,  that  Mr.  Snow's  shop 
was  a  little  without  Temple-bar,  and  did  not 
so  much  as  trust  Rumsey  out  of  his  sight,  but 
went  with  him  over-against  the  door.  Rum- 
sey goes  in,  where  was  Mr.  Poltock.  The 
first  thing  Mr.  Rumsey  does  is  to  produce  a 
Bank-note  of  40/.  and  10/.  in  money,  and  to 
take  his  note  for  50/.  and  then  produces  the 
note  for  6>400/.  But  Mr.  Poltock  -bein^  a 
very  careful  man,  and  being  now  called,  says, 
he  made  much  th^  same  observations  that  f 
believe  you  have  all  made  on  view  of  it.  fie 
says,  it  was  an  odd  sort  of  a  bill ;  that  he  never 
had  any  of  Mr.  Gibson^s  bills  but  of  his  own 
hand-writing;  and  that  this  was  writ  on  so 
scanty  a  piece  of  paper,  that  he  would  nol 
medme  with  it. 

When  Rumsey  came  out  of  the  shop,  hs 
says  he  found  Mr.  Hales  over-against  the 
door,  where  he  left  him,  and  telU  him  what 
ill  success  he  had  had,  and  gives  him  back  the 
note :  whereupon  the  prisoner  and  Rumsey  go 
back  to  the  oottee-house,  and  there  the  prisoner 
said,  he  must  try  eteewbero,  and  named  Mr.  * 
Hoare's.    And  to  give  Ramiey  credit  tlttrs^ 
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be  WM  first  to  pay  in  at  Hoare'sr  70^.  that  is, 
Mr.  Poltock*8  note  for  50/.  and  20i.  in  money, 
and  to  take  Hoare*s  bill  for  70/.  which  was 
ifame :  that  it  was  then  scarce  light ;  and  every 
eae  knowiog  Blr.  Gibson's  very  great  credit, 
Mr.  Tomer,  who  was  then  in  the  shop,  wiih- 
ent  obeerriiig  much  this  note,  takes  it,  and 
gives  Ramaey  two  others.  But  Mr.  Hales 
bad  dien  directed  Ruinsey  not  to  take  the 
4^L  note  to  Udy  Harriott  Elliott,  but  to 
m  Richard  Grosvenor  or  bearer,  and  the  2,100/. 
aote  to  air  John  Hynde  Cotton  or  bearer ;  and 
6at  Tomer  confirms.  Ajid  Rumsey  swears, 
thai  the  posooer  also  shewed  him  Mr.  Hoare's 
■hop,  and  went  with  him  almost  to  the  door. 

When  Rumsey  had  succeeded  at  Mr. 
Hoare's,  be  says,  be  found  the  prisoner  wait- 
ing at  a  fruit-stall,  a  small  distance  from  the 
abop;  and  there  he  gave  the  prisoner  the  70/. 
note,  and  the  notes  be  bad  received  in  ez- 
change  for  Mr.  Gibsou's.  Rumsey  swears, 
be  waa  to  get  nothing,  and  that  the  prisoner 
had  the  whole  profit  But  this  would  not  do 
iike  prisoner's  ousiness,  nor  did  he  rest  here. 
The  next  thing  therefore  is  to  make  the  best 
of  these  notes,  and  to  manage  matters  so  as 
aol  to  be  traced  or  found  out;  in  which,  gen- 
tiemeBy  it  was  certainly  right  that  the  notetf 
aboald  be  sbifled  and  changed,  divided  and 
•obdivideds  as  much  as  possible,  that  no  track 
af  Ibem  might  be  seen :  and  for  this,  Rumsey 
aays,  that  be  accordingly  did  ^o  with  these 
notes  by  .the  prisoner's  direction,  from  one 
goldsmith  to  another ;  first  with  the  4,300/. 
Bote  to  Mr.  Woodward's,  who  would  not 
meddle  with  it;  thence  to  Mr.  Brassey's, 
wbeie  be  changed  it  far  four  bills,  which  he 
gave  to  Mr.  Hales,  who  waited  for  him  at  a 
^ffee- boose. 

.  The  notes  Rumsey  received  at  Mr.  Bras* 
fey's  the  goldsmith's,  in  exchange  for  Mr. 
Hoare's  note  of  4^300/.  were  four,  viz.  one  for 
1,200/.  one  for  1,100/.  and  two  for  1,000/. 
tasb,  all  made  payable  to  one  Samuel  Palmer, 
in  whose  name  Kumsey  was  instructed  by 
Bales  to  take  these  notes,  and  was  himself 
directed  by  the  prisoner  to  go  by  the  name  of 
Fowler,  which  he  did;  and  the  prisoner  was 
m  watchful,  that  he  waited  about  Mr.  Bras- 
sey's shop  during  all  the  time  Rumsey  was 
there. 

Ramsey  says,  that  be  went  and  lay  at  Mr. 
Hales's  that  and  the  next  night ;  and  Mr. 
Haka  bid  him  be  ready  on  Monday  morning 
in  that  dress  he  had  then  put  on :  and  accord- 
ingly on  Monday  morning  he  went  with  him 
to  Janeway's  coifee-boose,  where  it  was  fixed 
bow  be  aboold  dispose  of  these  notes,  and 
was  directed  by  the  prisoner  to  go  to  Mr.  Al- 
derman HankeY's  to  make  other  alterations, 
and  then  to  the  broker's  for  the  bonds  he  had 
bespoke,  who  told  him  be  had  onlv  got  1,000/. 
woiui,  which  Rumsey  saj^s  he  Bad,  and  af- 
lenvarda,  on  bis  going  again,  had. more. 

Geotk»ieD,  I  have  laid  [this!  before'yon,  not 
Ibryoor  ooDsideration  whether  Mr.  Gibson's  note 
wisibrgedy  iw  that  if  admitted ;  but  how  far 


Mr.  Halet  has  been  concerned  an  actor  in 
this  affair ;  and  to  put  you  in  mind  (if  Rumsey 
swears  true)  that  he  was  only  the  cat's  claw, 
and  a  mere  tool  for  Hales,  and  that  Hales 
contrived  and  ordered  every  thing. 

When  all  this  was  so  successfully  carried 
through,  the  prisoner  sends  Rumsey  to  the 
Bank  for  money,  where  the  matter  comes  to 
be  discovered  in  this  manner. 

Mr.  Humphreys  swears,  that  he  being  Mr. 
Hoare's  out-going  clerk  to  carry  bills  abroad 
and  receive  money,  on  Monday  morning  he 
went  to  Mr.  Gibson's  with  this  note  for  6,400/. 
Mr.  Gibson,  be  says,  was  gone  to  Bath  ;  and 
it  is  remarkable  that  the  note  is  dated  on  a 
day  whea  be  transacted  no  business,  and  it 
was  not  published  till  be  was  gone  to  Bath, 
Mr.  Humphreys  says,  that  he  not  meeting 
with  Mr.  Gibson's  cashier,  desired  the  money 
should  be  paid  into  the  Bank,  and  left  the  note 
for  that  purpose.    When  Mr.  Gibson's  cashier, 
Mr.  Phillips,  came  home,  be  says  he  had  the 
bill,  and  looking  upon  it,  saw  great  reason  to 
suspect  it,  and  thought  it  not  probable  Mr.. 
Gibson  should  draw  a  bill  as  that  was.    He 
saith,  that  in  all  his  time  he  never  knew  Mr. 
Gibson  sign  such  a  note,  nor  any  note  for 
money,  but  of  his  own  hand-writing.    The 
size  of  tlie  paper  also,  he  says,  confirmed 
his  suspicion.     And  sure,  gentlemen,  paper 
must  be  very  dear,  that  a  note  for  such  a  sum. 
should  be  wrote  on  so  scanty  a  piece  as  you 
have  produced.    But  the  cashier  further  says, 
that  looking^   on   the   note,    he  found  there- 
was  a  manifest  alteration  in  the  writing ;  Tho- 
mas Gibson  was  Mr.  Gibson's  hand,  but  a 
rasure  appeared  above  it,  and  the  letter  o  in  the 
word  *  For'  to  be  intruded  in  it,  and  wrote  with 
another  ink.    Yon  have  tdl  seen  the  note,  and 
to  me  it  seems  very  plain,  that  the  letter  o  waa 
not  originally  written  in  that  pfaice.  And  to  give 
you  at  least  a  very  probable  account,  that  this 
word  was  at  first  *  Free'  and  not '  for' and  done 
byMr.  Hales  himself,  the  first  witness  (Mr.  Phi- 
lip Booth)  you  will  remember  swears,  that  the 
prisoner  some  time  ago  prevailed  on  him  to  get 
of  Mr.  Gibson  two  franks  on  two  letters  of  Jnr. 
Hales,  directed  to  Robert  Booth,  esq.  of  Bris- 
tol, ;  and  says,  that  the  foldings  of  those  letters 
were  large  euough  to  tear  oif  the  piece  pro« 
duced.     And  Robert  Booth,  esq.  of  Bristol, 
says,  there  is  no  other  of  that  name  there, 
and  tbat  he  never  received  any  letter  franked 
by  Mr.  Gibson.    And  as  things  of  this  kind  are 
generally  made  out  by  circumstances,  it  seems 
no  very  hard  thing  to  erase  the  two  e'f,  and  put 
the  o  between  the  F  and  r,  in  such  a  manner  as 
this  has  been  shewn  to  you.    Gentlemen,  Mr. 
Humphreys  goes  further,  and  says,  that  ffoing 
to  the  Bank  about  noon  that  day,  he  found  that 
Mr.  Gibson's  peqple  had  not  paid  in  this  sum  ; 
at  which  he  says  lie  was  pretty  much  surprized, . 
knowing  Mr.  Gibson's  credit  and  the  careful- 
ness of  bis  people ;  and  went  again  to  Mr.  Gib- . 
son's  to  know  what  the  reason  was  ;  where  be 
was  informed  of  the  discovery,  which  came 
ontthns.   Mr.  Hoare's  two  notes  having  beeu; 
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MfM  tnd  ehtiiged  tbout,  as  yov  btTe  beng6, 
90m€  part  of  the  money  was  at  last  in  Bank- 
Uills,  and  there  Ramsey  that  Monday  morning 
reeeif es  6SOL  on  account  of  those  bitls,  before 
the  fraud  was  dtscoFered.  But  from  what  ap- 
peared at  liir.  Gibson's,  and  the  Bank-numbers 
dftbe  bills  defivered  bettig  entered,  care  was 
ttkeH  to  examine  the  receipt  book,  to  iee  who 
came  for  any  more  money  on  those  bills.  And 
Mr.  Maddox  tells  you,  that  he  ha? ing  notice 
given  him,  ordered  the  clerk  that  paid,  when 
any  body  came  with  those  bills,  to  seem  ready 
10  pay  the  tnoney,  but  to  delav  rttill  a  constable 
ootttd  be  fetched :  that  soon  art^  Rumsoy  came 
again,wheii  a  oonfitaUe  was  fetched,  and  cnahjed 
inth  Rnmsey.  fie  at  first  declined  to  giro 
any  account  of  his  name,  or  where  he  had  the 
note;  at  length  bfetold  Mr.  Maddox,  that  if 
they  wonid  let  him- write  a  letter,  be  would 
■tad  it  to  the  person  he  had  the  note  IWrm;  and 
Accordingly  Writes  a  letter  to  Mr.  —  — • 
(with  a  bhmk)  at  Robm's  cofTee-bbuse,  with 
which  the  constable,  with  some  of  the  clerks  of 
the  Bank,  went  immediately  to  seo  who  was 
there,  and  fbond  threie  persons,  besides  Mn 
Hales.  The  three  were  neighbours  whom  the 
coffee-man  knew  :  Mr.  Hales  was  a  stranger 
to  him,  but  known  to  the  officers  of  the  Bank. 
When  he  was  seized,  Mr,  Rnmsey  was  exa* 
mined  again,  and  owned  that  that  was  the  very 

Erson  who  sent  him  with  the  bill.  Upon  this 
ales  was  carried  up  stairv,  examined  and 
searched ;  and  hot  only  one  of  those  bills  that 
fiad  been  received  found  upon  him,  but  also  an 
tccoont  under  Mr.  Hales's  own  hand,  that  ^- 
aetlv  tallied  with  the  account  Ramsey  eave. 
Ado  Mr.  Maddox  says,  the  prisoner  owned  the 
aeooant  to  be  his;  and  the  notes,  bonds, 
broker's  acconnt  of  the  bonds  bought,  and  ef- 
fects Ibund  upon  biro,  to  be  the  very  produce  of 
the  6,400/.  So  that,  ^'etitleraen,  you  will  now 
tdke  it  into  your  consideration,  tbat  the  evi- 
dimce  against  the  prisoner  doth  not  depend 
shigly  on  the'  credit  of  Rnmsey,  but  tbat  be  is 
supported  by  (be  number  of  witnesses  yon  have- 
bad,  and,  in  particular  by  Mr.  Maddox,  and 
(which  cannot  err)  the  acconnt  and  produce  of 
the  mon^y  taken  upon  him. 

Thus,  gentlemen,  the  forgery  being  admitted, 
I  bate  laid  before  yoo  tHat  pdrt  of  the  evidence 
that  principally  ilffects  Mr.  Hales,  and  tbat  goes 
to  prove  him  either  piiHy  of  the  (brgery,  or  of 
the  poblishing  of  this  note,  knowing  it  to  be 
(&r^.  As  to  the  forgery,  gfentlemen,  of  this 
note,  by  Mr.  Hales,  I  must  leareit  to  you  upon 
the  strength  of  this  evidence,  which  has  been 
Tei>y  long,  and  (I  doubt  not)  fully  observed  by 
yoo ;  and  tbat  you  will  give  it  its  jnst  weight 
Bot  as  to  his  pnblishing  it  koownig  it  to  be 
forged,  be  bath  not  j^ven  yoif  the  least  colour 
of  erid^nce  to  the  contrary  ;  and  I  must  tidlt 
yoB,  wher6fer'  a  forced  note,  or  othe^thi^^  of 
that  nature,  is  fHund  in  any  one*s  hands,  it  is  in 
law  a  strong  evidence  that  he  iffthe  forger,  an- 
less  he  can  give  some  accoont  6f  it.    Bdt  here 

Jou  are  only  told,  that  he  had  it  from  Palmer ; 
at  not  otto  word  of  proof.    fUt.  Bales's  conn* 
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sel  have  indeed  oflfored  to  yon  in  his  defence, 
first,  tbat  he  is  a  gentleman,  and  shall  not  hi^ 
presumed  to  be  guilty  of  such  an  offence  ;  nor, 
^ntlemen,  shallany  other  on  a  bare  presump- 
tion. Bnt  here,  g^ntlem^n,  Is  great  strengtii 
of  evidence  that  decte  him;  I  do  not  knovr 
that  1  have  met  with  a  stronger  proof  of  the 
tery  fact ;  it  is  tiot  to  be  expected.  They  have 
also  told  you,  that  he  was  a  bankrupt,  and 
Oould  not  get  a  certificate ;  tbat  the  commissioa 
of  bankruptoy  against  him  was  about  twenty^ 
years  ago.  They  sav,  that  upon  that  account 
he  was  forced  to  maiie  use  of  other  names  in 
his  dealings,  and  sometimes  fictitioos  ooess 
that  he  hath  traded  for  upwards  of  300,000/^ 
in  that  ^me:  tbat  Palmer  was  much  empbjred 
by  him',  and  entrusted  in  the  carrying  oa 
that  trade,  and  being  thereby  indebted  to  Mr* 
Hales  in  above  T,000/.  gave  him  this  note  in 
part  of  payment ;  which,  as  to  his  trading  tii 
tbat  manner,  I  thmk,  is  so  far  from  justifyinfp 
his  character,  that  it  is  of  itself  a  crime  not  much 
less  than  that  with  which  he  stands  charged. 
A  man  that  is  a  bankrupt,  if  he  afterwards  be- 
eomcsable,  ooffhtin  honour  and  conscience  to 
bay  his  just  debts.  It  is  not  the  first  time  I 
nave  known  that  done :  general  Wood  was  a 
draper,  fkiled,  and  paid  very  little  ;  he  went 
into  the  arniy  for  breifd,  and  proved  so  gallant 
a  man,  that  lie  raised  himself  to  be  a  general. 
H^,  like  a  good  Christian,  and  a  man  that  did  as 
he  would  be  done  by,  paid  his  debts  to  the 
full ;  which  if  the  prisoner  had  done,  it  would 
hav£^ven  him  a  much  better  character.  Gen* 
tiemeto,  hid  counsel  have  told  you  he  carried  on 
a  vast  trade  for  twenty  years  ;  but  do  they  tell 
yon  that  his  creditors  were  the  better  for  it,  or 
were  ever  paid  one  penny  ?  No,  gentlemen^ 
they  did  not ;  and  therefore  I  mdbt  leave ^t  tO 
you,  whether  this  was  not  one  continued  act  of 
fraud  to  cheat  his  creditors ;  if  so,  it  will  affect 
the  prisoner  quite  another  way  than  his  ooansel 
intended  it.  And  though  two  or  three  witness^ 
were  called  to  give  evidence  of  the  dealings  be- 
tween Mr.  Hales  and  Mr.  Palmer,  there  waA 
not  one  thing  proved :  so  that,  gentlemeui 
there  seems  sery  little  for  you  to  consider. 
Yon  hare  a  number  of  concurrent  witnessed, 
that  have  given  you  a  full  and  clear  account  of 
this  whole  transacdon  ;  tbat  this  was  contrived, 
managed,  and  carried  on  by  the  prisoner  in  i, 
very  extraordinary  manner,  and  which  thero 
was  not,  nor  could  be  any  reason  for,  but  to 
avoid  bein^  detected  of  Ihe  vile  crime  he  is  now 
charged  with ;  nor  can  there  be  any  doubi  but 
the  whole  produce  of  this  note  was  for  his  be- 
nefit, the  account,  bonds,  and  bills,  having  been 
fbtmd  in  his  pocket. 

I  must  Itove  it  to  you,  gentlemen :  but  never 
was  stronger  evidence  than  here  is,  that  Mr^ 
Hales  is  the  author  of  this.  So  that  I  think, 
gentlemen,  if  you  belie^^  the  evidence,  the 
charge,  one  way  or  other,  is  (bllv  brougtil  to 
the  prisoner's  door.  If  yuu  believe  him  guilty  of 
tfay forgery, you  willthen  find  him  ^ailiy  ge- 
nerally of  the  whole  indictment:  but  if  you  are 
not  fatikfled  of  that,  you  will  only  find  hiaa 
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jriqr  if  lb«  other  part  of  the  iadietncnt;  or, 
if  jM  CM  vpoB  tlus  e?Meooo»  yow  amy  ao^U 


The  Jury  beiag  witlHlnnm,  afWr  a  few  mi* 
HIM  MaT,4roagbi  tbe  priaDmr  in  Goihy  of 
fafinf  ttic  Boie,  and  of  poUithing^  the  same, 
it  tobe  forged. 


ii|Kni  tbe  (bitter  indietmeDt,  the  jury  brovight 
him  in  Guilty. 


i«hi 


Tho  pnaooer  waa  a  aeooDdi  tiina  indfeted 
Bfoa  theHataie  of  dS  U.  8,  c.  1,  for  ohtnamg 
xtmty  by  folae  tofcom.  To  which  iodletmeat 
tW  Modaot  )^eadod  Not  Gailiy  $  and  the 

in  aabatanoa,  Mag  allured  as 


It  18  stated  in  tbe  former  editioD,  that  this  fall 
report,  taken  in  short-band  by  order  oTMr. 
Gibaon,  was  not  obtained  in  time  for  insertion 
near  to  the  other  Cases  respecting  Hales,  in 
which  part  of  the  work  was  therefpre  substi- 
tuted a  short  account  of  the  trial  taken  from 
the  Session  Paper.  This  full  repbrt  bemg  uow 
giren  is  its  proper  place,  the  abridffement  irom 
the  Session  Paper  is  omkled.  In  that  abridge- 
ment the  trial  is  stated  to  hare  been  on  UC' 
cember  9th,  ITSS. 


-Ua. 


472-  The  Trial  of  Mr.  William  Hales,  at  the  Sessions-House  in 
the  Old-Bailey,  before  the  Lord  Chief-Baron  Pengelly,  Mr. 
Justice  Reynolds  (afterwards  Lord  Chtef-Baron),  Sir  William 
Thompson  (afterwards  Baron),  Serjeant  Rahy,  and  several  of 
his  Majesty's  Justices,  for  Misdem^nors^  in  forging  several 

Notes  and  Indorsretnents  in  the  Namie  of  Samuel .  £d wards. 

.    .       If  . 

esq.  and  publishing  the  same^  knowing  them  to  be  forged  :* 
3  George  IL  a*  d.  1729. 


January  SO,  17Sd* 

CI  cfArr.  OyEZ.  All  m^ner  of:  pcr- 
tiiat  baf  e  any  thing  to  do  at  tbe  sessiODi 
of  Oy«r  and  Terminer,  held  for  the  city  of 
Loodoa  and  coan^  of  Middlesex,  draw  neai'i 
and  give  joor  attendance. 

Dyes.  You  good  menof  Chef  city  of  London, 
Munmoned  to  appear  here  this  day,  upon  the 
Trial  between  our  soTereign  lord  tbe  king  and 
Wjlfiam  Hates,  answer  to  your  names,  as 
called  opoD,  &c.— James  Filmer,  Samuel  Cran- 
mer,  Richard  Knollys,  William  Hdwardj^ 
BeiiryRogers,  Abraham  Fowler,  Robert  Knap- 
lock,  Kobert  Kendal,  John  llearne,  Thomas 
Bvaioe,  Thomas  Court,  Ralph  Knox,  .^liohias 
Ford,  Cornelius  Mason,  John  Pote,  Richard 
Cbanncy,  James  Coulter,  Henry  Spra^rg, 
Jose|ib  Jadnon,  Henry  Ashburst,  John  Sei- 
lidge,  William    Selwyn,  Samuel   Craighead, 

Frederick  Staunton, Hoakyns,  John  Jeu- 

InFDS,  Nicholas  Beresfidd,  Edward  Tay,  Peter 
Croocb. 

Qkrk.  Ton  shfill  well  and  truly  try  this 
iKae  between  our  sovereign  lord  the  kkig  and 
WiQiam  Bales.    So  help  you  God. 


8wMel  Craonsery 
Riebatd  KnoMys, 
Wilfiam  Howarii, 
Aktbam  Powlor^ 
Albert  RMftock» 
Tbonas  Swaine, 


JORT. 


TbottasFord^ 
Ralph  Knox. 
Coraeliiis  M asoo. 
John  Pote, 
Riebard  Chauncy, 
Jooepb  Jackson. 


\ 


*  Seelbeprcon&igaad following 
VOL.  XVII. 


Cierk,  Oyes.  if  aiiy  nati  can  Idfa^n  oof 
sovereiga  lord  tlia  king,  the  kin^s  justices,  th« 
king's  attorney,  the  kio^s  sergeants,  in  thi* 
cause  between  cor  sovereign  kntl  the  king  aii4 
WiUiam. Hales,  let  faiiii  now  come  forth. 

Attorney  Gawtd,  (Sbr  Philip  Yotke,  after^ 
wards  earl  of  Hardwicke).  My  lord,  we  desM 
that  those  that  weie  summoned  on  tlie  jnry^ 
who  happened  not  to  be  swoni,  should  stay, 
lest  when  Mr.  RiDBcrsley  k  arraigned  tber« 
sboald  be  a  defect  of  jmjinen. 

It  was  ordered  acoordiflgly  by  the  Court* 
-■  Clerk  qf  Arraigns,  Gentlemen  of  the  jurf « 
William  Hales  stands  iadicted,  by  tbe  name  of 
WiUiam  Bales,  late  of  Loodoo,  goldsmith,  for 
that  he  being  a  person  of  erilfame  mid  con? er« 
sation,  and  endearouring  Samuel  Edvrards,  esq» 
and  dif  era  others  wiUingly  to  defraod„  on  tbe 
Ist  of  June,  in  the  parish  of  '   ,  had  in 

bis  ciistody  a  certain  note,  bearing  date  May 
17, 17S8,  by  which  note  it  was  snppoaed,  that 
Mr.  Robert  Halesf  did  promise  to  pay  unt9 


■MV« 


•  t  This  Robert  Hales,  esq.  Jan.  97,  1738-9^ 
was  tried  at  the  King's-boach  bar,  Westmin* 
ster,  by  a. special  jury  of  the  coiwty  of  Mid- 
dlesex, of  which  sir  Geprge  Walteis,  knt.  wa^ 
foreman,  on  an  indictment  for  a  misdemeaaor^ 
for  that  the  said  Robert  Hales,  es^.  would  bav« 
defranded  Samuel  Edwards,  esq.  of  800/.  by 
meaas  of  a  note,  drawn  by  tbe  said  Robert 
Hales,  esq.  for  8001.  payable  to  Samoel  Bd« 
wards,  esq.  or  order.  The  paper,  on  which 
the  said  Note  waa  drawn,  baring  the  name  of 
the  said  Samuel  Edwards  on  tbe  Mok  Ibertaf^ 
P 
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Samuel  Edwards,  esq.  the  full  sam  of  800/. ; 
aud  that,  on  the  same  note,  with  ao  iDtent  to 
defraud,  in  the  parish  aforesaid,  be  did  fraudu- 
leotly  aud  deceitfully,  od  the  IStb  of  Jooe, 
fwfgt  and  couuterleit  a  certain  iodorsemeDt,  lo 
the  great  damage  of  the  said  Samuel  Edwards, 
esq.  to  the  breacli  of  his  majesty's  peace,  aud 
the  ill  example  of  bis  majesty's  subjects  in  like 
case  offending. 

Mr.  Strange.  May  it  please  your  lordship, 
and  you  gentlemen  of  the  jury,  the  prisoner  at 
the  bar,  William  Hales,  standetb  indicted  for 
forging,  counterfeiting,  and  publishing  an  in* 
dorsement  of  Samuel  Edwaras,  esq.  on  a  pro- 
missory note.  The  indictment  sets  forth,  that 
the  prisoner  did  endearoor  to  deceive  and  de- 
fraud Samuel  Edwards,  esq.  and  others  bis 
majesty's  subjects,  having  in  his  possessioD  a 
certain  promissory  note,  under  the  hand  of 
Ilobert  Hales,  bearing  date  May  17,  1738,  by 
which  note,  tliis  Robert  Hales  is  supposed  to 
promise  to  ^y  to  Samuel  Edwards,  esq.  or 
order,  a  certain  sum  of  1500/.  having  ibis  note  in 
his  custody,  did  forge  and  counterfeit,  and 
caused  to  be  fomd  and  counterfeited,  a  certain 
indorsement  on  the  same  note,  vis. 


**  Pray  pay  to 


for  Samuel  Edwards.** 


and  having  in  bis  custody  the  said  note  for 
800/.  piyable  to  Samuel  Edwards,  esq.  on 
which  there  was  so  fbrged  an  indorsement  in 
the  name  of  the  said  Samuel  Edwards,  esq.  did 
publish  it  to  be  a  true  iodorsemeot,  knowing  the 
same  to  be  so  forged  and  counterfeited.  This 
is  laid  to  be  to  the  great  damage  of  the  said 
Samuel  Eilwards,  esq.  the  breach  of  his  ma- 
jesty's peace,  and  the  ill  example  of  his  ma- 
jesty's sttlgects  in  like  case  offooding.    To  this 

the  said  defendant  hath  pleaded.  Not  Guilty. 

»  III.  .11  ^— ^— »«»».i^^p^^— .— »— »»^— »— .».^«^ 

only  as  a  frank  of  a  letter  lo  he  soit  by  the 
pest;  be,  the  said  Robert  Hales,  having  no 
dealings  with  the  said  Samuel  J^wards.  The 
trial  lasted  seven  hours,  when  the  jury  brought 
bim  in  Guilty.  But  in  June  tbHowing,  be 
pleaded  his  roijiesty's  moat  gracious  pardou  in 
the  Court  of  Kiiig's-bench,  tor  the  said  offence. 


Attorney  General.  My  lord,  and  gentlemen 
of  th^jury,  I  am  counsel  on  the  same  side,  for 
my  lord  the  king.    Tlie -charge  against  the  de* 
fendant,  William  Ifales,  is  for  forging  an  in- 
dorsement on  a  promissory  note,  lo  Samuel 
Edwards,  «sq.  for  the  sum  of  800/.    The  note 
was  made  in  the  name  of  Robert  Hales,  for 
800/.,  payable  to  Samuel  Edwards,  esq.  or. 
order.    And,  gentlemen,  it  will  appear,  that 
tbe  prisoner  hath  been  guilty  both  of  forging 
this  mdorseroent,  and  of  publishing  it  know*  i 
ing  it  to  be  so  foi^^ed.    Gentlemen,  this  Samuel 
Edwards,  esq.  hath  a  oonaiderable  employment 
in  the  Exchequer,  and  is  besides  a  member  of 
the  House  of  Commons,  and  by  that  bath  the 
privikj^re  of  sending  his  post-letters  free*    li 
was  his  misfortune  to  live  in  the  neigfabourfaood 
of  Mr.  Hales,  m  Duke-street,  in  Westminster. 
The  opportunity  for  committing  of  this  frwad 
seems  to  have  been  in  this  manner :  Mr.  Hales 
used  frequently  to  apply  to   Mr.  Edwards, 
sometimes  by  himself,  sometimes  by  a  servant, 
for  frank  covers  of  letters  to  send  news  into  thn 
coimtry.    The  gentleman's   good -nature  in- 
duced him  to  accommodate  him  according  to 
bis  desire  with  them,  supposing  that  they  were 
only  designed  to  send  news  to  bis  friends  in  tbe 
country.    He   having  possessed   himself  of 
several  papers  Aus  subscribed,  it  will  appear, 
that  most  probably  he  made  use  of  one  or  these 
franks  to  commit  thb  forgery.    The  f»rgery  is 
an  indorsement  on  a  note  of  Robert  Hales. 
The  note  is  this : 

«  May  ir,  1728. 
''  I  promise  to  pay  to  Samuel  Edwards,  esq. 
er  order,  eight  hundred  pounds,  three  months 
af\er  date,  value  received. 

**  Robert  Halss." 

The  Indorsement  is  thus : 

**  Pray  pay  tbe  value  of  this  to  ,  for 

value  received.  Samuel  EnwiUtDS." 


Mich.  Term  [the  year  of  the  King  is  omitted], 

Geo.  9. 

DoMiKius  Rex  vers,  Robkhtum  Hales. 

^  Mr.  Attorney  moved  for  a  trial  at  bar  on 
an  information  filed  by  him  for  forgery.  But 
it  not  being  carried  on  at  the  expence  of  the 
crown,  but  of  a  private  prosecutor,  the  Court 
held,  that  he  must  make  out  the  usual  requi- 
sites to  bring  it  to  the  bar :  so  the  motion  was 
denied.  And,  at  another  day,  Mr.  Attorney 
moved,  on  an  authority  from  the  king  to  pro- 
secute, and  it  was  granted  as  of  right  to  the 
king  in  bis  own  cause.  And  in  Hil.  sequen'.  it 
was  tried,  and  the  defendant  convicted.  And 
in  Trin.  sequen*.  being  called  to  judgment,  be 

E reduced  a  pardon,  which  was  allowed ;  and 
eing  only  for  a  misdemeanor,  he  was  not  put 
to  go  to  ibe  bar,  or  plead  it  upon  his  knees." 
Strange,  vol.  S,  p.  816.    Former  Edition. 


This  indorsement  being  thus  wrote  over  the 
name  Samuel  Edwards,  gentlemen,  it  app«Ars 
by  the  flice  of  this  indorsement,  that  it  is  cut 
off  from  another  writiog.  There  is  the  tail  of 
a  letter,  which  manifesuy  appears.  The  word 
*  the '  is  wrote  with  an  abbreviaiion  y«.  That 
will  appear  to  be  a  word  altered  from  some- 
thing else.  It  is  difBcult  to  tell  whether  to 
read  it  for  y*,  or  which  looks  like  tbe  truth  of 
the  case,  for  *  ye.'  It  will  appear  to  be  rery 
probable,  that  the  manner  of  forging  was  this : 
having  possessed  himself  of  these  franks,  hs 
cut  on  a  piece  of  one  of  these  franks  proper  for 
a  promissory  note  to  be  wrote  on  it,  which 
would  have  on  the  back  of  it  the  name  of  Sa- 
muel Edwards.  When  he  had  done  this,  bs 
did  not  think  proper  to  write  the  note  himself, 
but  got  another  gentleman  to  write  a  pronais-> 
sory  note  on  the  back  of  this  paper,  payable  to 
Samuel  Edwards,  esq.  or  order.  When  this 
was  done,  the  name  Samuel  Edwards  served 
for  aa  indorsement  on  the  note*  And  the  nltc- 
ration  seems  to  have  been  made  in  the  follow* 
ing  manner:  there  being  the  word  Afros' 
wrote  over  the  name,  there  ii  the  letter  • 


m] 


for  a  Misdemeanor, 


cramied  in  betwFtfcu  the  /  and  the  r.  As  fo  | 
the  er's  After  the  r,  the  use  made  of  them  is 
dm :  oat  ot'  the  one  of  them  is  drawn  the  stroke 
§bt  the  letter  y^  the  latter  e  stands  oo  one  side, 
sr  rather  above  the  y,  and  makes  ^.  Having: 
tae  this,  it  appears,  that  here  is  a  promttsory 
sole,  in  the  amine  of  Robert  Hales,  to  Samuel 
Edwards,  eoq.  and  here  is  an  indorsement  of 
Mr.  SaiBiiel  Bdwards,  by  which,  by  virtue  of  an 
ad  of  parliament,  which  tnakes  these  notes 
correDt,  and  the  indorser  liable,  Mr.  Edwards 
n  omde  liable  to  the  payment  of  this  note,  'fhe 
Me  nade  of  this  note  is  this,  to  raise  monejr 
vpoe  it,  and  stake  the  credit  of  Mr.  Edwards 
u  a  stecurity  for  this  money .  Gentlemen,  hav- 
ing done  this,  he  applies  to  Mr.  Harle,  to  bor- 
row of  him  a  certain  sum  of  450/.  He  knew 
?ery  well,  that  his  credit  would  not  serve  for 
that  purpose,  be  being  a  known  bankrupt ;  but 
desired  that  Mr.  Harfe  would  lend  him  450/. 
upon  the  credit  of  this  note.  Mr.  Harle  knew 
thai  Mr.  Edwards  was  a  gentleman  of  great 
Sredit:  it  was  a  promissory  note  of  800/.  pay- 
able to  Samuel  Edwards,  esq.  and  indorsed  by 
tfauDoel  Edwards:  Mr.  Harle  made  therefore 
ao  doobt  of  advancing  the  money  desired  upon 
it.  The  manner  of  advancing  this  money  was 
bf  Mr.  Harle's  making  a  draiiflrht  upon  his 
^kbmitbs,  Hess.  Caswal  and  Mount,  where 
Mr.  Hales  received  this  money.  Gentlemen, 
there  will  be  evidence  to  charge  this  ujion  Mr. 
Hales.  Grentlemefl,  the  occasion  of  discover- 
mg  this  forgerj  was  this,  Mr.  Hales  having 
been  taken  up  in  September  last,  oo  another 
diseovery  of  forging  a  note  of  Mr.  Gibson's, 
hr  which  he  was  eonvicted  last  sessions,  that 
eansed  a  pretty  deal  of  noise.  And,  gentle- 
neo,  soeh  as  had  notes  of  Mr.  Hales  for  their 
seeerity,  were  alarmed  ;  Mr.  Harle  heard  of 
(his  among  others,  and  the  thing  thus  coming 
to  be  inquired  into,  it  appeared  plain  Mr.  £d- 
wanb  luul  no  dealing  witn  them,  but  jt  was  a 
fargery  and  an  impositkm  both  upon  Mr.  Ed- 
wanls  and  Mr.  Harle.  We  will  call  the  wit- 
ausm,  and  then  we  apprehend,  that  the  thing 
will  speak  ibr  itself,  and  will  appear  a  plain 
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J.  Wkiiaker.   My  lord,  there  are  a  prettv 

many  indictments,  and  Mr.  Attomejr  hath 
apened  the  cause :  therefore  we  shall  imme- 
diately call  the  witnesses. 

Thomas  Maddocks  swern. 

Seij.  Whiiuker.  Whom  do  vou  Kve  with  ? 

MuddoekB.  Mr.  Edwards,  ^ir. 

Serj.  Whitaker,  Where  doth  he  live  P 

Maddnekt.  tfi  Duke-street,  Westminster. 
•  Ssij.  WkUaker.    Where  doth  Mr.  William 
Halcalive? 

Maddocks,  Within  a  few  doors  over-against 
■y  BMSter's. 

tieij.  Whitaker.  Will  you  give  us  an  ac- 
esBot,  whether  Mr.  Halss  hath  ever  sent  for 
aay  firaafcs  to  your  master  P 

Uaddoeki,    Yes,  Sir,  several  times. 

fleij.  Wkiiaker,  What  mabner  of  franks 
•wtlbej? 
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Maddocks*    There  was  always  some  super- 
scription. 
Serj.  Wkiiaker,  Who  had  them  of  you  ? 

Maddocks,  His  man  had  ihem  of  me.  They 
were  sent  b^  him  to  Mr.  Hales. 

SfTJ.  Whitaker.  Will  you  recollect  whether 
there  was  ever  any  request  to  ytui,  that  there 
might  be  some  only  free  witbuat  any  super- 
scription ? 

Maddocks,  Yes,  Sir ;  there  was  in  the  be- 
gin ning|  of  Jul  v  last. 

Serj.  Wkiiaker,  How  many  were  there  of 
them? 

Maddocks,    There  were  half  a  dozen. 

Serj.  Whitaker,  What  came  of  them  ? 

Maddocks.  i  have  fire  of  them  here.  The 
other,  1  believe,  is  torn. 

Serj.  Whitaker,  Did  you  give  them  to  Mr. 
Edwards? — Maddocks.  Yes,  Sir. 

Serj .  Whitaker,    W  hat  answer  did  he  give  ? 

Maddocks,  He  said,  when  1  delivered  him 
that  message,  that  he  never  did  such  a  thing ; 
and  that  he  would  not  do  them  without  a  su- 
perscription. 

Serj.  Wkiiaker,  Were  there  any  afterwards 
sent  without  a  superscription  ? 

Maddocks,  Alwut  a  week  after  he  came 
again,  and  I  told  him,  that  my  master  would 
not  do  it  without  a  superscription. 

Serj.  Whitaker.  Were  tliey  afterwards  left  ? 

Maddocks.  They  were  left  with  a  young 
woman  that  is  now  in  Court. 

Serj.  Wkiiaker.  Are  those  they  that  were 
delivered  to*  yon  by  her? 

Maddocks.  Yes,  Sir :  one  is,  I  believe  torn. 
Those  are  the  oihcr  fire.      ^ 

Mr.  Hnngerford.  Have  you  l)een  long  ac- 
quainted with  your,  master's  business  ? 

Maddocks.  Yes,  Sir." 

Mr.  Hungerford.  Have  you  ever  known  it 
to  be  his  practice  tu  give  jiromissory  notes  ? 

Maddocks.  No,  Sir. 

Lord  Chief  Baron  Ptngelly.  It  \h  proper 
yon  should  give  an  account  where  Mr.  Ed- 
wards lives  ? 

Maddocks,  In  Duke- street,  Westminster. 

Lord  Ckirf  Baron,  And  where  doth  Mr. 
Hales  live  ? 

Maddocks,  Within  a  few  doors,  almost  over- 
against  Mr.  Edwards. 

Lord  Ckicf  Baron,  How  long  since  was  it? 

Maddocks,  I  believe  that  it  might  be  three 
or  four  years  ago. 

Ait,  Gen,  There  were  (I  apprehend  you 
say)  several  that  were  franked  ? 

Maddocks,  Yes,  Sir,  there  were  frequentlv. 

Att.  Gen.  How  long  might  this  continue  r  • 

Maddocks,  I  believe  several  years.  It  was 
since  the  time  of  his  living  in  our  neighbonr- 
hood,  which  I  believe,  may  be  about  three  or 
four  years. 

Ati,  Gen,  Do  yon  know  of  any  other  bu- 
siness transacted  between  them  ? 

Maddocks,  No,  Sir. 

Mr.  Strange,  You  say  that  these  covers 
were  brought  and  left  with  the  maid.  Do 
you? 
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Att.  Gen,  What  sort  of/  doth  he  make? 

Spieer.  A  soit  of  double /just  such  as  is 
bare. 

Att.  Gen,  Bo  you  take  the  letter  o  to  be  his 
liaiid- writing? 

Spicer,  it  is  an  altered  letter.  It  was  some* 
thing  else  turned  into  an  o. 

Ait,  Gen.  The  r,  what  is  that,  doth  it  not 
teem  to  have  been  another  letter  f 

Spicer,  Yes,  it  seems  alterad  from  another 
letter;  but  bunglinglv  done. 

Serj.  WkUaker.  We  will,  m  j  lord,  call  oneof 
Vr.  Casvral's  apprentices  to  prore  that  this 
draught  hath  been  complied  with. 

Mr.  George  Branthwait  sworn. 

Serj.  Whiiaker.  Do  jou  look  upon  that 
drr;ieht.  Doyon  remember  whether  it  was 
ever  brought  to  yon,  and  by  whom  ? 

BranthaaU,  1  beliere  it  was  brooght  by  Mr. 
Hales. 

Serj.  Whiiaker.  To  yon  f 

Bramtkwait.  Yes,  Sir,  andit  was  mariced  by 
me. 

Serj.  Wkitaker.  What  had  he  for  it  P 

Brant Imaii,  He  had  of  me  two  notes.  One 
was  for  850/.  the  other  lor  it90L  which  was 
AfOl.  and  he  brooght  besides  this  draught  two 
notes  of  Wanley's  for  flO/.  which  made  the 
balance. 

Serj.  Whkaker.  Whom  were  they  payable 
to? 

Branthwait.  One  to  coeCalthrope,  and  the 
other  to  himself. 

L,  C  B.  You  say  there  were  two  notes  you 
gave  him.  Whom  was  the  350/.  note  payable 
to? 

Branthwait.  To  Mr.  Williaol  Hales. 

X.  C.  B.  And  who  was  the  830/.  note  made 
payable  to? 

Branthwait.  To  one  Chariton  Tbrup.  He 
gave  me  this  draught  of  Mr.  Harle's  tor  950/. 
and  notes  of  twenty  pounds. 

L,  C.  B.  Whom  did  yon  say  the  380/.  note 
was  made  payable  to  P 

Branthwait.  To  one  Charlton  Thrup. 

Att.  Gen.  My  lord,  we  have  done  with  our 
evidence. 

X.  C.  B.  Well,  what  do  you  say  to  tliis  ? 

Serj.  DarneU.  I  have  nothing  material  in 
mine  instructions ;  therefore,  I  shall  not  trou- 
ble your  lordship. 

Mr.  La<^,  I  take  leave  to  observe,  tint  it 
doth  sp[*v  that  no  pr^udice  is  done  by  this 
note.  The  450/.  borrowed  on  it  hath  been  re- 
paid. 

Att,  Gen,  Mr.  Hales  owed  Mr.  Harle  mo- 
ney upon  other  accoonis,  and  he  had  it  upon 
account:    And  besides,  it  is  attached  in  the 

£4damith*s  hands,  and  it  was  on  the  very  same 
y  that  he  was  taken. 

X.  C.  BoroK.  CSenllemenof  the  Jury,  this  is 

an  indictment  against  William  Hales,  goM- 

mnitb,  for  a  very  great  misdemeanour.    It  u 

for  forging  an  indorsement  on  a  promissory 

-m^  for  800/.  for  the  charging  of  the  perMm 
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indorsing  with  the  nayment  of  this  snm ;  and 
tlie  publishing  -of  tnis  indorsement  as  a  true 
one,  knowing  it  to  be  so  forged.  It  is  a  very 
great  offence,  a  misdemeanour  of  the  highest 
nature ;  not  only  as  it  affects  paitacolar  per- 
sons, and  charges  the  person  whose  name  is 
made  use  of  with  the  paynnent,  but  as  it  is  de* 
structive  to  all  commerce :  You  are  therefore 
to  consider  what  account  the  defendant  can 
give  of  it.  The  indictment  sets  forth  that  the 
defendant  had  in  his  custody  a  certain  note  or 
a  writing,  purportiii^to  be  a  promissory  note, 
with  the  name  of  Kobert  Hales;  by  which 
note  it  was  supposed,  that  Robert  Hales  pro- 
mised to  pay  to  Samuel  Edwards,  esq.  or  bis 
order,  the  sum  of  800/.  within  three  months 
after  date.  And  upon  this,  the  cbaii^  by  the 
indictment  is,  that  the  defendant,  with  an  in- 
tention to  charge  Mr.  Edwards  with  the  pay- 
ment of  the  money  coutained  in  this  indorsed' 
note,  and  to  defraud  and  deceive  him  and 
others,  on  the  13th  day  ot*  June  did  falsely 
and  deceitfully  forge  ana  counterfeit  a  certain 
indorsement  on  this  note  in  them  English  words' 
following :  **  Prav  pay  to  the  order  of  for 

the  value  received,"  over  the  name  of  Samuel 
Edwards,  as  if  subscribed  to  that  indorsement ; 
and,  that  knowing  the  same  to  be  a  forced  and 
oounterfoit  indorsement,  he  published  the  same' 
in  order  to  deceive  several  persons,  the  king's 
aubjects,  as  a  real  indorsement,  as  well  as  to 
defraud  the  said  Samuel  Edwards,  esq.     Now 
in  order  to  prove  this,  the  counsel  gave  some 
account  of  the  circumstances  of  the  defendant, 
the  character  of  Mr.  Edwards,  the  acquaint- 
ance between  them  as  n^ghliours.     And  to 
shew  you  the  circumstances  of  the  fact,  tliey 
have   called  several    witnespen:    First,  they 
called  a  servant  of  Mr.  Edwards's,  who  men- 
tioned that  he  had  lived  some  considerable  time  • 
in  Mr.  Edwards's  service ;  during  which  tinse 
the  defendant,  Mr.  Hales,  hath  frequently,  for 
several  years,  sent  to  Mr.  Edwards  to  have 
franks  delivered  him  in  the  name  of  Mr.  Ed- 
wards, who  hath  lor  some  years  been  a  member 
of  parliament,  in  order  to  send  them  free  of 
the  postage.     It  appears  that  this  hath  been 
done  for  several  years;  and  the  usual  war, 
waa,  when  Mr.  Edwards  had  received  the  di- 
rection of  the  naooe  of  the  person,  he  himself 
wrote  the  whole  superscription,  and  then  suh- 
scribed  to  frank  it    «  Free  Samuel  Edwards.* 
Helellsyou,  that  in  the  beginning  of  July  last, 
several  covers  were  broogfbt  to  litm  for  mnks, 
made  up  as  you  may  perceive  pretty  large* 
The  covers  were  brought  over  to  Mr.  Edwards^ 
house  by  a  servant  of  Mr.  Hales's.    The  mes- 
sage was,  that  Mr.  Hdes  desired  tone  franks 
upon  these  covers,  partichlariy  desiring  them 
to  be  franked  without  anv  superscription.    Hh 
8aith,that  these  were  len  in  this  manner,  and 
were  all  delivered  to  a  servant  of  Mr.  Edwards 
with  this  desire,  that  he  would   only  write 
thereupon  '*  Samuel  Edmuds  free :"  that  the 
rest  might  be  left  to  beftlhMl  up  by  Mr.  Hales  as 
he  thought  fit.    He  tells  you,  tbst  when  his 
master  came  whofliey  his  master  having  as  be 
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•iMnrcii;  always  wrote  hioMilf  the  whole  miper-  \ 
Bcriptioii,  hie  master  refused  to  do  Ibis;  and 
ihrrelbre  these  covers  remained  without  frank- 
wf:  Mr.  Edwards  would  not  acoonimodate 
Ihi  defendaiit,  Mr.  Hales,  m  that  manuer  with 
hm  hand,  and  leave  the  rest  blank  for  another 
fosoa  to  fill  op  as  he  .thou(i;:bt  fit.    This  was 
fcrj  prudently  done;  Mr.  Awards,  who  is  a 
nntleiiiau  in  business,  might  well  spprehend 
thstao  opportunity  might  be  hereby  given  to 
KTve  pnrpoees  that  it  might  not  be  in  his  power  ^ 
tseootrouL    This»  gentlemen,  is  msde  oteof 
IS  prsof  of  an- attempt  by  the  detcndaat,  to  get 
nch  sort  of  franks  into  bis  power  to  make  use 
sf  to  such  a  purpose  as  this.    The  next  witneis 
that  they  called  is  Anne  Clarke,  who  saitb 
that  she  is  likewise  a  servant  to  Mr.  Edwards, 
and  she  produceth   a   note  written   by  Mr« 
Halsa,  and  saith,  that  this  was  brought  to 
the  house  of  Mr.  Edwards,  with  a  desire  to 
have  some  franks  directed  to  each  of  those 
persons,  two  to  each  of  these  three  several 
pcnoos  :  She  saith,  that  it  was  some  time  hMt 
summer,  she  thinks  about  July.    She  saith, 
that   when  her  mastsr,  Mr.  lulwards,  came 
home,  she  shewed  it  to  him:  and  Mr.  Ed- 
wards declined  giving  or  accommodating  Mr. 
Hales    with  franks  to  these   persons.    The 
leasoo  that  be  gave  was  this :  Mr.  Hales  (said 
he)  hath  both  abrotheir  and  a  nephew  that  are 
members  of  the  House  of  Commons ;  and 
ther^lbre  he  need  not  send  to  me  for  franks, 
when  be  may  have  them,  from  his  own  rela- 
tions ;   be  therefore  declined  it  at  that  time. 
These  were  the  directions:  Two  to  Mr.  Levett 
of  Huntingdon,  two  to  John  Pratt,  esq.  at 
Bristol,  two  te  Stephen  Mitford,  esq.  at  Bristol. 
G^tlemen,  to  corroborate  this  evidence  that 
tiiis  note  came  from  the  defendant  Mr.  Hales, 
Mr.  Booth  is  called.    He  is  asked,  whether  he 
is  well  acquainted  with  the  band-writing  of  the 
defendant  Mr.  Hales  ?    He  saith  that  he  is,  and 
Ihat  he  verily  believes  that  this  note  is  his 
band -writing.    It  hath  been  observed  by  Mr. 
Attorney,  that  there  seems  to  have  been  some 
design,  the  form  wlierein  it  is  wrote  beiog  very 
pniper  to  give  an  opportunity  for  an  alteratran ; 
that  each  of  these  directions  is  very  short,  and 
would  ti^e  up  at  most  but  one  line  on  the  su- 
perscription or  outside  of  the  cover ;  that  there 
wonU  have  been  a.  considerable  space  left,  so 
that  when  Free,  Samuel  Edwards,  was  wrote, 
there  would  have  been  a  sufficient  space  of 
paper  to  write  a  note  or  any  thing  over  it. 
Tbia  is  the  observation  that  hath  Men  made 
npon  this  note  of  directions.    After  this  they 
prednoe  Mr.  Robert  Harle,  who  is  secretary  to 
the  million  hank,  to  witness  to  the  particular 
htL    He  saith,  that  this  note  was  on  the  13th 
of  June  last  brought  and  delivered  to  bim  by 
the  defendant  Mr.  William  Hales.    He  saith, 
that  he  was  then  at  Baker's  coffee- house  in 
Ezdiange- alley  ^    that  the    defendant,    Mr. 
Bales,  came  to  him,  aod  produced  this  very 
Bote  of  800A  payable  to  Samnd  Eil  wards,  esq. 
within  three  months,  subscribed'  Robert  Hales, 
■ad  jadoned  in  the  name  of  Samuel  £dwardS| 
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and  desired  him  to  advance  him  456/.  upon  th« 
credit  of  that  note;  that  seeing  a  promissory 
note  oaade  payable  to  Samuel  Edwards,  esq. 
and  indorseu  by  the  said  Samuel  Edwards,  esq. 
this  appeared  to  him  sufficient  security  to  lend 
450/.  upon ;  that  he  did  thereupon  comply 
with  the  request  of  the  defendant,  Mr.  William 
Hales,  to  advance  bim  that  sum ;  that  he  drew 
a  draught  for  it  on  Caswal  and  Mount,  who 
were  his  goldsmiths  for  this  suiil,  which  draqght 
he  took  up  afterwards,  and  allowed  in^ia 
settling  of  bis  accounts  with  his  goldsmiths  i 
that  at  that  time  when  the  defendant  brought 
this  note  to  him,  this  very  note  was  delivered 
to  him,  with  this  very  indiorsement  that  is  now 
upon  it, 

«•  Pray  pay  to  the  Order  of  for  «« 

value  receired  Samuxl  Edwards.** 

He  saith,  that  he  is  sure  that  it  was  thus  in* 
dorsed  when  it  was  left  with  him,  he  being  de- 
sired to  lend  the  money  on  a  note  so  iiMlorsed  $ 
that  it  hath  been  in  his  custody  ever  since,  so 
that  he  is  sure  there  bath  been  no  alteration 
made  thereon  since  that  it  was  delivered  unto 
him.  You  may  remember  that  he  was  parti- 
cularly^ asked,  are  yon  sure  that  it  was  indoraed 
when  it  was  delivered  you  P  He  saith  that  he 
is  sure;  and  indeed  the  tiling  bespeaks  itself. 
*  When  a  note  is  made  payaUe  to  a  particuhur 
person,  if  any  otfier  person  brings  it,  every  ona 
expects  that  there  should  be  an  indorsement 
to  intitle  any  person  that  is  not  the  very  person 
to  whom  it  was  made  payable.  I  am  there- 
fore sure  (saith  he)  that  it  was  io  indorsed : 
and  as  Mr.  Edwards  was  a  person  of  very 
great  dealings  and  considerable  substance,  and 
so  likely  to  liave  such  a  note  made  payable 
to  him,  I  therefore  gave  credit  to  this  note  as 
a  sufficient  security  to  reimburse  me  the  4^/. 
which  I  advanced  thereupon.'  This  fact  ha 
tells  yon  was  thus  transacted  at  that  time ; 
and  be  is  sure  that' he  received  it  from  the  de* 
fendant  thus  indorsed,  and  that  the  defendant 
hath  had  the  benefit  of  the  draittht  which  he 
gave  him  on  the  credit  thereotT  Mr.  Harle 
hath  allowed  this  in  settling  his  accounts  with 
his  goldsmith.  Upon  this  the  note  hath  been 
read  to  shew  yon  the  purport  thereof,  and  the 
indorsement  thereon.    The  note  is  this, 

«•  May  13, 1728. 
**  1  promise  to  pay  toSamiiel  Edwards,  esq. 
or  order,  the  sum  of  eight  hundred  pounds, 
within  three  months  after  date,  for  value  re- 
ceived. <*  RoDSBT  Hales.*' 

Then  npon  the  back  of  the  note  there  is  this 
indorsement : 

«<  Pray  pay  to  the  order  of  foryt 

value  received,  Sauuel  Edwards.*' 

Mr.  Harle  goeth  on  in  the  account  which  he 
gives  you,  and  saith  that  this  note  was  left  in 
his  hands  in  June ;  and'tliat  on  Sept.  9,  afier, 
he  was  in  Exchange-alley  all  the  momiMr  till 
about  two  ;  that  there  was  a  message  left  for 
him  at  Baker's  coffoe-hoMse^  but  ha  rsoaived  it 
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not  then ;  tbat  he  weot  home,  and  btard  that 
tbera  was  a  messaflfe  left  for  him  Ky  the  de- 
fendam,  Mr.  Halet,  at  Eaker's  odfiM-boine ; 
that  be  went  out  in  the  afternoon,  and  bad 
lH>t  a  particular  aooount  of  the  menage  till  be 
eaoMr  home.  The  measage  was  from  Mr. 
Hales,  that  be  bad  that  morning  paid  to  his 
goldsmitlis  Caswal  and  Mount  45oI.  on  his  ae** 
eoanti  Mr.  Harle  tells  you  that  there  was 
more  money  du4  to  bim  on  security.  So  much 
Bieney  was  then  paiil  in  discharge  of  so  much, 
part  of  money  adranced  by  him  to  Mr.  Hales, 
and  it  was  the  exact  sum  which  had  been 
bdranced  on  the  ISUi  of  June  on  the  credit  of 
this  note.  He  tells  you,  that  in  the  evening 
Mr.  Caswal  came  to  bim,  aod  told  him  there 
was  a  melancholy  account,  that  a  sad  accident 
had  happened:  tor  Mr.  William  Hales,  the 
person  that  had  paid  them  this  money  on  his 
aecount,  was  taken  up  fbr  forgery,  and  this 
money  was  attached  in  their  bands  for  to  pre^ 
?eotbis  issuing  it  out.  Mr.  Harle  tells  you, 
that  this  was  the  first  discovery  that  he  had  of 
the  particular  Ihet,  that  gave  bim  occasion  to 
make  the  more  particular  eiH|uiry :  he  bad  in* 
deed  two  or  three  days  before  spoke  te  a  gen- 
tleman of  the  Eipcbequer,  one  Mr.  Wnght, 
had  shewed  him  the  indorsement ;  and  baviog 
some  suspicion,  asked  bim  whether  be  was  ac- 
qtiainted  with  Mr.  Edwards's  hand,  and  whe- 
ther he  thought  that  that  was  bis  hand- writing  ? 
Mr.  Wright  thought  it  was  a  l.ttla  odd,  was 
■euething  diffident,  but  believed  that  it  was 
Mr.  Edwavds's  hand,  as  Mr.  Harle  himself 
ahm  thoivht  that  it  was«  He  saith,  that  after 
that  the  defendant  was  apprehended,  he  went 
to  Mt.  Wrighttodesirehimio  go  with  him, 
that  Ihey  might  have  from  Mr.  Edwards  more 
particular  eatisfiictton.  They  went  and  met 
vnikk  Mr.  Edwards,  in  Westminster- ball, 
shewed  him  the  note,  asked  him  whether  he 
knew  of  it,  ami  whether  it  was  his  indoree* 
mentf  Mv.  Edwards  was  very  much  startled, 
and  said,  that  be  never  gave  any  such  note, 
and  knew  nochmg  of  it.  Mr.  Harle  asked  bim 
whether  the  nkme  was  his  hand- writmg?  He 
Said  thai  if  k  was,  an  ill  use  was  made  q$  it. 
Mr.  fiHwords  4aok  a  copy  of  it,  and  kept  it 
by  him.  The  note  bath  been  res^d  to  yon,  and 
appears  to  be  a  promissory  note  in  ^he  name 
of  Mr^  Robert  Hales,  for  800/.  payable  in  three 
months,  to  Samuel  Edwards,  esq.  Tbeindoise- 
meatis 

"  Pray  pay  to  the  order  of  for  ^ 

value  reeeived,  Samuel  Edwards." 

Oentl<»tiien,  u^ptm  tbe  predueing  and  reading  of 
this  note,  Mr.  Attorney  hath  made  several  ob- 
servations on  tbe  manner  of  writing  it.  You 
have  had  t)»e  inspection  of  it,  and  something 
▼ery  parti^nlar  af^pears  to  every  one's  view.  Jt 
fa  by  the  counsel  for  the  prosecutor  supposed, 
that  this  note  must  be  formed  from  part  of  a 
ftaak  cover  signed  *  ffrse  Samuel  Edwards,' 
jfruMug  turned  into  /or 5«  value  received; 
that  there  is  the  remainder  of  another  letter. 
And  you  may  ebsenre  whether  there  is  a  sel> 


redge  or  any  thing  of  that  natare,  that  sbewelh' 
it  lo  have  beenthe  outside  of  a  sheet  ol'  psper. 
All  tbe  edges  indeed  seem  to  be  smootn  and 
dean  aa  a  paper  that  is  cot.  The  indorse- 
ment begins,  '  Pray  pay  to  tbe  order  of 
for'  then  comes  y«,  and  thei^  a  laige  distance 
between  that  and  *  value  received,'  So  that  it 
seems  pretty  extraordinary  if  any  one  wwm 
honestly  writing,  and  had  a  paper  not  written  on 
before,  that  they  should  write  in  this  manner, 
that  the  word  y«  should  be  tacked  to  the  word* 

*  for,'  and  pot  at  such  a  distance  from  *  valo* 
received.'  '  Received'  follows  '  value'  imme- 
diately in  a  more  plain  writing ;  besktes,  it  is 
unusual  to  make  use  of  the  word  ye  Mkre 

*  value  received ;'  bat  they  say  it  is  more  ge* 
nerally  *  value  received.'  You  have  an  in^ 
stance  in  tbe  note  itself;  tbe  conclusion  of  the 
note  is  *  value  received  :'  and  1  belteve  tbe  ob- 
servation is  just ;  that  it  is  not  so  usual  to  say 
'  For  ye  value  received.'  Dot  tbe  observatkNi 
ef  the  counsel  was  this,  that  there  was  a  ne- 
cessity of  this  in  order  to  accommodate  the 
Utters  to  the  ibrgery  ;  as  the  words  now  standi 
they  exactly  suited.  And,  gentlemen,  thejf 
is  of  a  paler  ink  than  the  or,  and  these  letters 
thicker,  and  seem  of  a  deeper  iok.  If  there 
were  two  ee's  before,  tbe  alteration  and  making 
the  other  letted  must  occasion  tbe  thickness  of 
these  letters,  and  their  seeming  of  a  blacker 
ink.  Other  letters  beinff  to  be  superioduoed, 
ihey  must  of  necessity  be  thicker  and  deeper 
than  tbe  6r8t  letters.  Here  is  a  very  strange 
sort  of  an  r,  and  the  o  seems  very'odd.  At 
the  end  of  the  r  is  something  made  use  of  te 
assist  to  make  tbe  upper  part  of  the  y  which 
doth  not  stand  cleverly.  And*  you  will  tind 
that  pait  which  is  the  head  of  tbe  y  much 
thicker  than  the  other  part  that  makes  up  the 
y.  And  then  on  the  side  or  one  shoulder  of 
they  there  is  a  sort  of  e  put.  You  may  see 
how  improperly  it  stands.  It  is  not  an  e  di- 
rectly over  tbe  y,  which  is  the  way  sometimes 
of  writing  *  the'  short;  but  it  comes  to  the 
bottom  ot  the  bead  of  they.  So  that,  gentle* 
men,  these  are  the  observations  that  haye  been 
made  by  tbe  counsel.  You  have  seen  this 
note,  and  may  observe  upon  it,  whether  yoa. 
think  these  observations  plain,  proper  and  just? 
Upon  this  oooasion,  another  servant  of  Mr. 
Edwards  is  called,  one  Mr.  Spieer.  He  saith, 
that  he  hath  been  a  clerk  in  tbe  Exc4iequer 
above  ten  years,  but  in  the  whole  in  Mr.  jSd* 
wards's  service  npwards  ef  SO  yaars ;  that  he 
is  vrell  acquaintea  with  his  public  dealinga  and 

erivatetransaotiona  in  money -mattera :  and  that 
e  never  knew  or  heard  that  he  had  any  money- 
dealings  with  the  defendanti  which  he  believes 
be  should,  if  there  had  been  any,  bein|^  bis  clerk, 
and  acquainted  with  his  money-dealmgs.  And 
he  saith,  that  as  to  the  name  osmnel  Edwards, 
be  believes  it  to  be  Mr.  Edwards's  proper 
hand- writing,  being  very  well  aeqoaieled  wttli 
his  band.  And  he  saith,  that  as  to  the  ia* 
doreement,  he  believes  that  the  y  ia  his,  bat 
not  the  other  letters ;  that  he  is  satisfied  tha(t 

*  Talue  reoeived'  is  not  Mr,  Edwards's  wntiair. 
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Aod  he  taitb,  that  the  o  and  r  be  doth  not 
take  to  he  Mr.  Edwards's'  baDd-writin^f/  bat 
Hi  alleiatioD  from  something  that  Mr.  Ed- 
wards had  wrote  before ;  tbat  the  usual  way  of 
Hbr.  Edwards  franking  is  *  free'  wjlh  a  jf"  as 
hgreffree  ;  and  that  the  o  appears  to  be  made 
fill  of  an  altered  letter.  So  tbat>  this  is  a 
proper  obsenration,  that  there  is  an  alteration, 
as  they  believe  npon  their  oaths.  He  saitb, 
that  it  is  bangUn^ly  done ;  that  he  apprehends 
Itdoaeas  bath  Eeeit  mentioned.  Welli  sdo- 
Iber  witaess  is  called,  Mr.  George  Branth- 
waite,  a  serrant  to  Mess.  Caswal  and  Meant. 
He  siitb,  that  this  draught  was  bronght  to 
Oerr  effioe  by  the  defendant  himself,  fe«caase 
he  hath  pot  bis  mark  upon  it,  as  is  proper  for 
•ersona  of  sncb  dealings ;  that  that  mark  of 
Msat^he  bottom  reminds  him  that  the  defen- 
dant brouglit  it.  Upon  the  Inringing  of  this 
draughty  he  had  two  notes  from  this,  witness 
an  account  of  his  master ;  one  was  for  IS50/. 
the  other  for  2S0/. :  that  came  to  470L :  there- 
Ibre  the  deficiency  of  this  draught  was  to  be 
supplied  with  another  to  make  up  that  sum 
coaoplete.  Therefbre,  he  saith,  that  he  brought 
notes  of  Wanley's  for  20/.  which  made  up  the 
balaoce.  The  note  for  250/.  he  saith,  was 
made  payable  to  the  defendant  himself;  and 
that  for  320/.  to  one  Charlton  Tbrup ;  and 
that  at  this  time  the  draught  and  Wanley's 
■oies  were  delivered  to  him  for  these  notes  on 
accoani  of  Mess.  Caswal  and  Mount.  This  is 
the  account  given  by  them.  '  The  defendant 
biSBself  and  his  counsel  are  here.  Nothing 
materifli  is  safd  by  them  in  defence,  only  Mr. 
Lacy  mentioned  that  there  is  no  damage  done 
by  this  note,  the  450/.  borrowed  6n  it  being 
repaid.  To  this  it  was  replied  by  Mr.  Attor- 
B^,  that  the  money  was  paid  upon  accodnt, 
there  being  other  monies  due  to  Mr.  Harle  on 
sccnrity;  and  besides  it  is  attached  in  Mr. 
Harle's  goldsmith's  hands,  to  prevent  its  being 
issued  out.  .Gentlemen,  you  will  observe,  that 
if  this  waj  a  real  indorsement,  it  would  be  an 
assurance  of  {»ying  the  whole  debt.  Who- 
msoever indorseth  a  note,  whereof  no  part  is 
pai4,  is  liable  to  the  whole.  Therefore  the 
'^oestion  is  not,  whether  or  not  this  money  was 
^'d.'  Bat  whether  here  is  not  an  engagement 
la  pay  the  note,  which  the  re-payment  of  the 
moriey  borrowed  thereon  is  no  fence  againstf 


Therefore  if  the  money  had  been  repaid,  that 
had  been  no  acquitting  of  the  crime.  That 
wilt  no  more  discharge  a  person,  than  if  a 
felon  should  say  that  he  is  acquitted  because 
the  goods  are  restored.  The  behaviour  after- 
wards is  not  a  sufficient  acquittal  of  a  crime. 
And  consider  .when  that  was.  It  was  not 
b^ore,  but  upon  the  Monday,  the  very  day 
that  he  was  apprehended.  'Then  the  message 
was  left,  and  tlie  money  paid.  You  are  to 
consider,  therefore,  whether  this  did  not  arise 
from  an  appretiension  and  fear  of  a  discovery, 
in  order  to  clear  things  as  well  as  he  could  ? 
Gentlemen,  as  there  is  sufficient  evidence  to  fix 
this  upon  the  defendant,  so  hath  he  not  proved 
how  he  came  by  this  note.  He  hath  not  called 
one  witness  to  shew' that  he  had  any  money- 
dealings  with  Mr.  Edwards,  or  that  he  received 
it  of  any  other  person ;  but  it  is  led  on  the 
evidence  given  by  the  prosecutor.  Therefore, 
there  can  be  no  doubt  in  the  matter.  If  a 
person  is  silent  to  the  charge,  and  cannot  give 
you  any  satisfaction  as  to  it,  it  stands  as  tally 
fixed  upon  him  as  if  any  bad  seen  him  write 
the  indorsement.  Therefore,  gentlemen,  you 
are  to  consider,  whether  any  thing  appears  to 
afford  the  least  presumntion  that  this  was  a 
true  indorsement  made  oy  Mr.  Edwards,  for 
value  received  by  him  ?  It  is,  gentlemen,  an 
offence  of  a  very  heinous  nature,  and,  if  not 
suppressed,  must  tend  to  hinder  all  commerce 
by  bills  and  paper*credit.  If  this  be  suffered 
to  increase,  none  can  take  such  a  note,  unless 
he  goeth  to  the  person  himself.  It  will  render 
it  insecure  to  carry  on  commerce  by  notes  or 
bills.  As  to  an  indorsement  of  this  nature, 
though  it  was  not  rnentioned,  it  is  proper  for 
me  to  take  notice,  that  though  the  naooe  be 
not  named,  it  may  be  made  to  any  person. 
The  person,  in  whose  possession  it  is,  can  go 
and  receive  (he  money.  So  that  the  indorse- 
ment is  complete  authority  to  Impower  the 
person  in  whose  possession  the  note  is,  to  re- 
ceive the  money,  and  likewise  to  charge  the 
person  that  so  indorsed  it  with  the  re-imburse- 
ment  of  the  money.  Therefore,  gentlemen, 
the  crime  and  offende  seem^  complete.  Upon 
this  evidence,  it  doth  not  seem  to  me  that  there 
can  be  any  doubt  with  you,  whether  he  ha 
guilty  of  this  fact  or  not 
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473.  The  Trial  of  William  Hales,*  for  a  Misdemeanor,  in  ob- 
taining the  Sum  of  Four  Hundred  and  Fifty  Poundh,  from 
Mr.  William  Harle,  b^  false  Tokens  :t  3  George  IL 
A.  D.  1729.  , 


Jary  twora  orer  agaio. 

CUrk.  ,0Y£Z,  Ojres,  if  any  one  can  in- 
fbrai,  &c. 

Gentlemeo  of  the  Jury,  William  Halea  stands 
indicted  by  the  DameofWiltiani  Hales,  &c.  for 
iaisly  and  deodtfally  obtaining  thesom  of  450/. 
of  Blr.  William  Harle  by  a  fatae  token,  to  wit,  a 
promissory  note  in  the  name  of  Mr.  Robert 
Hales,  whereby  the  said  Robert  Hales  is  sup- 
posed to  engage  to  pay  within  three  months 
after  date,  the  sum  of  800/.  to  Samod  Edwards, 
esq.  with  a  oonntorfeit  indorsement  on  this  note 
to  the  great  damage,  &c.  To  this  indictment 
behathplead^  Not  GuQty. 

Mr.  Stranee.  This  likewise  is  an  indictment 
against  the  defendant  Mr.  William  Hales,  and 
is  for  falsely  and  deceitfully  obtaming  a  som  of 
money  of  Mr.  William  Harle  by  a  false  token. 
And  it  sets  forth,  that  the  defendant  haiine  in 
his  possession  a  promissoi^  note  of  Mr.  Robert 
Bales's  for  800/.  payable  in  three  months  after 
date  to  Samuel  fidwwrds,  esq.  with  a  for^  in* 
dorsetnent  thereon  in  the  name  of  the  said  Sa* 
muel  Edwards,  esq.  did  falsly  and  deceitfully 
obtain  of  one  Mr.  William  Harle,  the  sum  of 
450/.  on  the  aaid  note.  This  is  laid  to  be  to  the 
great  damage,  Ace. 

Mr.  Hunjgerford,  May  it  please  your  lord- 
ship, the  fact  charged  is  the  ^ety  same  as  in 
the  former  cause  already  heard,  only  upon  a 
different  law^  3S  Hen.  8.  There  was^  it  seems, 
■o  long  agone  an  abominable  practice  of  ob- 
taining money  by  false  tokens.  The  act  of  par- 
liament bath  prohibited  that  practice,  And  made 
it  penal.  There  is  but  one  witness  we  shall 
trouble  your  lordship  with. 

Mr.  Harle  sworn. 

Mr.  Hungtrfard,  Mr.  Harle,  pray  give  an 
account  to  my  lord,  and  the  jury,  when  you 
first  saw  that'ttote,  and  what  money  yoa  paid 
vponit. 

*  See  thepreceding  and  following  Cases, 
f  These  Trials  weie  taken  in  short-hand  by 
order  ofJIr.  Edwards.    Fwrmir  Mdiium. 


HarU.  On  the  13th  of  June,  Mr.  Hales 
applied  to  me,  to  lend  him  450/.  upon  this 
note.  I  accordingly  made  a  draught  on  nj 
goldsmiths,  which  I  suppose  was  paid  ths 
saaoe  day,  hanng  taken  up  the  draught  oa 
settlioff  mine  accounts. 

L.  C.  B.  Pengelly.  Mri  LacF»  do  yon  expect 
that  they  should  go  on  further  in  their  sti- 
dencef^Mr.  Lacy.  No,  my  lord. 

• 

I*  C.  B.  Pengelly.    This   indictment   is 

Samst  William  Haies,  goldsmith.  It  is  for 
tainingupon  this  note  a  draught  eqoifalent 
to  moneVy  and  which  afterwards  produced 
money,  by  this  false  token.  If  the  note  was 
forged,  it  was  a  false  note.  He  brought  this 
note  as  a  good  note,  to  induce  Mr.  Harle  to  ac- 
commodate him  with  450/.  thereupon.  That 
is  the  description  of  the  act  of  parliament, 
that  if  any  one  by  a  false  token  doth  obtain  or 
get  any  thing  or  any  foods  of  another's,  cor- 
poral pimishment  shiul  be  inflicted.    If  /this 


appear  to  be  a  forged  indorsement ;   this . 

a  ftlse  token,  he  must  be  guilty.*  So  that  ths 
evidence  is  the  same  as  to  both  these  indictt* 
ments. 

The  Officer  sworn  to  keep  the  Jury. 

Clerk.  Gentlemen,  answer  to  your  names. 

Jury  called  over. 

Clerk.  Are  you  all  agreed  m  your  verdict? 

Jury.  Agreed. 

Clerk.  Who  shall  say  for  you  P 

Jury.  Our  Foreman. 

Clerk.  How  say  you,  fs  William  Hales 
Guilty  of  the  misdemeanour  wherewith  he  is 
chaiiged,  ui  forging  and  pnUisbing  an  indorse* 
ment  on  a  promissory  note,  or  not  Quiky  ? 

Foreman.  Guilty. 

Clerk.  How  say  you.  Is  William  Hales 
Guilty  of  the  misdemeanour  wherewith  h^ 
stands  ehaigcd  in  obtaining  money  bv  a  fidss 
token,  or  net  Guilty  P—JPor<msii.  Guilty. 

*  As  to  this,  see  East's  Pleu  ef  the  Crow«» 
chap.  18,  sect.  6. 
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474.  The  Trial  of  William  Hales  and  Thomas  Kinnerslet, 
Clerky  for  forging  and  counterfeiting  a  Note  of  Hand,  bear- 
ing date  August  16,  1727>*  for  Twelve  Hundred  and  Sixty 
Pounds,  payable  to  Samuel  Edwards^  esq.  or  Order,  signed 
Thomas  Kinnersley,  and  indorsed  Samuel  Edwards :  3  Geouoe 
IL  A.  p.  1789. 


ID- 


Jury  called  over  egaioi  and  awom. 

Cfiir.  0Y£Z»  G/cs.  If  any  AP»e  can  i 
Ann  my  lord  tbe  ka^a  loatioe,  the  king's  ai 
jeaDta*  attorney^  &c.  lo  uiia  cauae  between  oar 
aoreieigD  kird  the  kinsrand  William  Halea  and 
TbaoM  Kinneiaiey,  let  them  come  forthfte. 

Acre  the  Indictment  was  read. 

Mr.  5f  rei^fe.  Gentlemen  of  the  jary.  Tbie 
k  an  indictment  against  the  two  prisonera  at 
iIm  bar,  WSUam  Hales  of  London,  late  gold- 
amidi,  and  Tbomaa  Kinneraley,  derk.  The 
hidicimoni  aata  Ibrth  thattheae  two  detadanto, 
banc  peraona  of  iU  fame  and  reputation*  and 
dsfwng  and  intending  to  defraud  Samuel  £d- 
wvda,  esq*  and  direra  other  his  migesty's  snb- 
jedSy  in  Maieh  last  had  in  theb  coslody  a  cer- 
tain note  or  a  writine  porporting  to  be  a  pro- 
minory  note  signed  by  Thomas  Kinoefueyy 
anddnind  Aug.  16,  lysr.  In  this  note  Tho- 
mas Kinnorsley  n  supposed  to  promise  to  pay 
1,<60/.  to  &moel  Edwards,  esq.  within  three 
months  aAer  date,  for  value  received ;  that  on 
Hib  note  winch  they  had  in  their  custody,  they 
ftiged  an  indorsement  in  these  words,  **  Pray 
ftj  to  tbe  order  of  for  Value  re- 

caved,  Samuel  Edwards ;"  that  thua  having 
in  their  custody  this  note  with  this  forged  in- 
domement  thereupon,  and  knowing  this  to  be  a 
Arged  indorsement,  they  did  afterwarda  pnb- 
Uittobentrueone.  These  offences  are  laid 
to  be  to  the  great  damage  of  the  said  Samuel 
Edwards,  esq.  the  br^h  of  his  majesty's 
peace,  and  the  ill  example  of  other  his  majes- 
ty's soltjecta  in  like  case  offending.  To  this 
iafidment  they  have  pleaded  Not^uullty. 

Aiiom^  GeneraL  My  lord,  and  gentlemen 
of  tbe  jury,  1  am  of  counsel  on  the  same  side 
iir  my  lora  the  ki^g.  Gentlemen,  tbe  charge 
agauist  the  defendant  is  for  forging  an  indorse- 
ment on  a  promissory  note  for  1,S60/.  Like- 
wise th^  are  charged  with  publishing  the  said 
esuntemit  indorsement  for  a  true  one,  know- 
*iBg  the  same  to  be  forged  and  counterfeit. 
Goillenien,  tbia  is  not  the  first  of  several  facts 
sf  this  nature  that  have  come  to  be  considered 
with  regard  to  the  defendant  Mr*  Hales :  but 
Ibe  first  that  hath  come  to  be  examined  in  this 
^aoe  charged  upon  the  other  defendant,  Mr. 
Kinoeraley,  n  clergyman :  and  it  is  a  very  me- 

*  See.  the  preceding  and  foOpwiug  Cases. 


lancholy  thfaig  that  when  a  soene  of  forgery  of 
tbb  nature  is  going  on,  whicb  as  you  have 
been  told  is  of  a  very  pernicious  nature  to  trade 
and  commerce,  we  should  aee  one  charged 
therewith  that  hath  a  right  to  appear  in  mat 
habit,  and  thinks  fit  to  appear  here  in  it.  But 
it  will  appear  that  there  is  just  ground  to  chargo 
not  only  the  defendant  Halea,  but  the  defendant 
Kinneralcy.  Gentlemen,  as  to  the  fact,  it  will 
seem  that  it  took  riae  in  the  aame  manner  as 
tbe  former  fact ;  that  by  iJbat  correspondence 
that  Mr.  William  Hales  thought  fit  to  let  him- 
self into  with  Mr.  Edwards,  by  applying  finr 
frank  covera  to  send  news  into  tne  country,  he 
took  occasion  to  make  uae  of  such  a  paper ; 
and  thai  there  being  an  intimacy  between  him 
and  Mr.  Kinnersley,  Mr.  Hales  having  by  this 
means  possessed  bunself  of  a  frank  cover  with 
the  name  of  *'  Samuel  Edwarda,  ffree"  there- 
on, that  upon  a  piece  of  that  paper  cut  off  from 
the  rest,  a  promissory  note  is  written.  I  take 
it  that  the  note  will  appear  to  be  the  hand- 
writing of  Mr.  Kionersl^,  dated  in  a  different 
hand,  Aug.  16|  1797.    The  words  are  these : 

**  I  promise  to  pay  to  Samuel  Edwards,  esq« 
or  bis  order,  three  months  after  date,  the  sum 
of  twelve  hundred  and  sixty  pounds,  for  the 
value  received.  Thobias  KoiNEBSLxr." 

On  the  back  of  the  paper  these  drcumstancea 
will  appear :  first,  the  edge  of  the  paper  on  that 
«idle  of  it  where  the  indorsement  is  wrote  ap- 
pears cut  off;  and  as  in  the  former  case,  so 
nere  there  are  the  tails  of  two  or  three  letters 
still  remaining  plainly  to  be  seen.  And  it  will 
appear  that  here  is  an  ir^ularity  and  uneven- 
ness  in  the  cutting;  the  edge  in  one  place 
smoother  being  turned  in,  and  an  book  or  dent 
made  in  the  paper.  Under  this,  pretty  near 
the  top  of  the  papery  is  written,  **  Pray  pay  to 
tbe  order  of,"  then  there  is  a  wide  blank  as  in 
the  former  instance ;  then  follow  tbe  words, 
«  For  the  value  received,  Samuel  Edwards.'* 
It  appears  that  tbe  worda  *'  for  the  "  are  writ* 
ten  in  a  stronger  and  Uacker  ink- than  the 
former ;  the  jf  of  the  former  aort,  probably  Mr. 
Edwards's.  The  word  «*  the  "  is  not  written 
in  a  contraction  as  before,  but  at  length.  Here, 
instead  of  changing  lettera,  erasing  or  turning, 
are  letters  written  over  in  a  blacker  ink :  the 
other  letters,  aa  the  two  ee  appear  in  a  paler 
ink ;  ao  that  it  will  appear  to  a  demonstration 
that  this  was  a  frank  turned  to  this  use.  Other 
observatione  will  likewise  appear  as  to  the 
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manoer  of  penmng  it :  this  note  bdnff  written, 
and  the  indoraement  upon  k,  it  will  appear 
what  uae  was  made  of  it ;  and  it  will  appear  by 
Btrong  circumatancea,  if  not  by  the  oonfesaioo 
of  the  defendant  Kinnereley,  tbat  the  name  of 
Samuel  Edwiu'da  was  there  when  he  wrote  the 
note :  if  so  it  will  appear  clear  against  Kin- 
nersley.  It  will  thas  appear  a  circumatanoe 
to  charge  the  defendant ;  as  first,  it  appears 
that  there  never  was  any  dealing  between  Kin* 
nersley  and  Mr.  Samuel  Edwards:  I  know 
not  that  it  will  appear  that  they  were  so  much 
as  known  to  each  other ;  and  vet  here  is  a  note 
trrote  by  Mr.  Kinnersley,  whereby  he  eogageth 
to  pay  1,260/.  within  three  months  after  mte, 
to  him  or  his  order.  It  is  very  extraordinary 
that  any  gentleman  should  write  a  promissory 
note,  especially  should  write  such  a  note  to 

Eay  such  a  sum  lo  another,  to  one  with  whom 
e  had  no  dealings.    It  is  incumbent  therefore 
on  Kinnersley  to  shew  any  such  dealings,  and  , 
upon  what  fair  occasion  it  can  be  made  appear 
to  be  given.    Gentlemen,  as  this  will  appear 
to  you  to  be  the  nature  of  the  note  and  the 
manner  of  indorsing  it,  and  that  there  were  no 
dealings  between  them,  and  consequently  no 
reason  for  patting  it  in  Mr.  Edwanw's  name, 
but  that  his  name  was  there,  and  to  make  him 
the  indorser ;  so  the  use  made  of  it  was  to  carry 
it  to  Mr.  Bird,  an  officer  to  the  Hudson's  Bay 
company.    Mr.  Hales  delifered  it  to  him  as  a 
true  note  and  indorsement ;   and  desired  that 
Mr.  Bird  would  accommodate  him  with -750/. 
upon  it    I  think  that  Mr.  Hales  gave  his  own 
note  for  that  sum :  but  as  the  principal  security 
this  note  of  Mr.  Edwards's  was  left  with  Mr. 
Bird.    It  was  on  the  SOthof  Ms^h,  1787,  tbat 
this  note  was  left  and  thus  deposited  with  Mr. 
Bird.     And,   gentlemen,'  in  April  following 
there  was  the  sum  of  450/.  as  part  of  the  750/. 
paid  by  Mr  Hales.     Gentlemen,  the  residue 
not  being  paid  in  such  a  time  as  it  was  expected, 
Mr.  Binl  directed  one  Mr.  Tomkins  to  write  to 
Kinnersley   to   demand  the  money,  and  to 
threaten  to  sue  for  it.    After  this  Mr.  Kinners- 
ley came  to  him  atFenchurch-street,  the  Hud- 
son's Bay  house.     Mr.  Bird  told  him  that 
there  was  such  a  note  which  was  left  with  him 
for  a  security  for  money  borrowed ;   that  there 
was  so  much  thereof  that  remained  due,  and 
desired  the  money.    It  will  appear  that  at  that 
niace  and  time  when  the  note  was  shewed  to 
Mr.  Kinnersley,  he  owned  that  he  had  wrote 
this  note,  and  said  that  he  was  an  undone  man, 
and  that  Mr.  Bird  must  not  expect  the  money 
Irom  him,  but  apply  to  Mr.  Edwards  who  in- 
doised  the  note.    Gentlemen,  after  this  decla- 
ration had  been  made  by  Mr.  Kinnersley,  in 
September  there  was  a  discofenr  made  of  Mr. 
Gibson's   note,  upon   which  Mr.  Hales  was 
committed,  September  9th  last :  that  gave  oo> 
casion  to  every  one  that  had  received  of  Mr. 
Hales  notei  for  their  security  to  look  about 
them;    which  produced  a  particular  enquiry 
about  this  note.     Mr.  Edwards  was  informed 
that  such  a  note  was  in  the  hands  of  Mr.  Bird ; 
iHHMi  his  applying  to  Mr.  Bird»  it  appaared  in 


the  manner  that  I  have  opened  unto  yoa  z 
when  that  appeared,  and  that  the  note  mwm 
wrote  by  Mr.  ELinnersley  on  a  paper  sigofd^gr 
Mr.  Edwards,  Mr.  Kinnersley  was  tucen  up. 
I  think  tbat  there  was  aome  difileuhy  at  fint 
for  the  coMM^bl®  ^  apprehend  him ;   but  at 
lenffth  he  was  apprehended  and  oarried  before 
sir  Kiohard  Hopkins.    It  Will  appear  that  be 
was  then  in  great  confusion,  and  appeared  to 
have  some  tort  of  iodination  to  make  the  only 
reparation  that  ^uilt  of  such  a  crime  eould^aif- 
mit  of,  viz.  making  a  ftill  discovery.    He  said, 
that  he  would  confoss  eveiy  thing,  and  owned 
that  both  the  body  of  the  note  and  the  sttbscri|ft- 
tion  to  it  waa  his  hand-writing.    He  confeaaed 
likewiae,  if  my  brief  be  right,  that  he  kneir 
that  Mr.  Edwards's  name  was  on  the  hack  of 
it ;  tbat  Mr.  Edwards  waa  a  atrangrer  to  bioi, 
and  that  he  had  no  deaUngs  witti  him.    It 
happened  at  tbat  time  tbat  there  waa  one  Mit- 
fonl  present,  soroetbioff  of  an  attorney  or  aoli* 
citor,  and  a  relation  of  Mr.  Kinnersley 'a.    He 
found  that  MpHK.inBersley.wa8  on  a  dangerous 
point  when  he  declared,  tliat  he  knew  tlut  Mr. 
Edwards's  name  was  there  when  be  wrote  tke 
note.    He  stopped  him  short,  bade  him  oonfoan 
nothing,  asked  him  what  he  meant  f  He  took 
his  advice,  and,  I  think,  denied  hia  awn  hand- 
writing.   Upon  that  occasion  a  diaoovery  wee 
prevented :  ne  waa  then  committed,  and  that 
IS  the  occasion  of  the  present  prosecution.  We 
shall  call  the  witnesses.    Aa  to  Mr.  Hales,  the ' 
evidence  that  we  shall  lay  before  you  ia  Ihb 
usual  pradioe  of  applying  to  Mr.  Edwarda  for 
franks,  the  manner  of  making  thia  note  and  m^ 
dorsement,  tlie  uae  he  made  of  it,  his  publish- 
ing  and  depoetting  of  it  aa  a  true  indorsenMot, 
when  it  ap|>earB  on  the  foce  of  it  to  be  a  forgnd 
one.    It  will  appear  plainly  against  him  wat 
he  was  ooncemed  in  the  forgery,  and  in  the 
publicatioB  of  it.    Aa  to  the  other  of  the  de^ 
fondants,  Mr.  Kinnersley,  the  eircomstanosn 
that  I  have  mentioned  will  make  it  appear  te 
be  his,  and  be  as  strong  evidcnoa  against  hiaa 
as  against  the  other. 

Seij.  Whitaker.  I  will  not  take  up  any  of 
your  lordship's  time,  there  being  more  inaict* 
mentss   hot  shall  immediately  call  our  witi- 


Thonuu  Maddox  and  Anne  Clark  swoni. 

[N .  B.  Their  examination  was  in  substance 
the  same  as  in  the  former  Trial,  therefore  neejl 
not  be  inserted  over  again.^ 

Mr.  John  Spieer  sworn. 

Serj.  Whitaker.  Look  upon  tbat  note.  Are 
you  acquainted  with  Mr.  Edwards's  hand- 
writing?— Spictr,  Yes,  Sir. 

Serj.  Whitaker.  How  long  have  yon  been 
acquainted  with  it  P 

apicer.  Twenty-four  years,  Shr. 

Serj.  Whitaker.  How  long  have  you  been  e 
clerk  to  him  T 

Spieer.  Between  ten  and  eleven  years,  Sir.«^ 

fiie^.  WhUaker.   How  much  is  his  hand  f  " 

Spiur^  fianuial  Edwards  and  the  /I 
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Jot  a  Misdemeanor. 


6aj.  WhUaker,  Very  well.    As  to  tbe  other 

Itttofs,  what  are  tbey  P 

l^iur.  Some  of  Ihem  seem  to  be  written 
tier  aifccr  lottert,  which  I  suppoae  were  part 
tf  the  word  *  free.'  The  r  seems  Tisible  be- 
Itcea  tbe  o  aod  r. 

Mr.Arsn^e.  What  wis  his  fliethod  of  writ> 
■f  the  word  « freer 

^ker.  With  a  dooUo  /,  just  as  it  is  here, 
•free.' 

Mr.  Strange.  Did  ^oa  ever  know  him  use 
Ike  mud  Fnmk  ?-«£{ptc0r.  Ne?er,  Sir. 

6e^.  WkUaker.  You  say  that  yoa  have  been 
oaesmed  as  derfc  hetween  10  and  tl  years. 
Wveyoa  oooocrned  before  for  him  ? 

fl^Hsar*  Y  OBy  oir« 

fiierj.  Wkitaker,  In  whatbnsineas  f 

Sfuer,  As  to  bis  private  afiairs  in  town,  cash 
is  town,  and  asany  of  his  rents. 

fioj.  Wkitaker.  Daringf  the  time  that  you 
vttsao^ainted  with  bis  orirate  transactions, 
Mjeaerer  anderstand  tnat  there  were  any 
tamnotioBs  in  noney  aiUrs  between  him  and 
llr.Hslesr 

^Msr.  No,  never  any  whatever.  I  never 
tt  meb  as  heard  bis  name  in  the  family. 

8w).  WkiUker.  Did  yoa  ever  know  that  Mr. 
Uvwds  used  to  make  a  praotioe  of  indorsing 
•Bj  slher  pefson*s  notes,  or  of  giving  promis- 
Mrv  mMes  ?'— ^icer.  No,  Sir. 

imy  WkUmker.  I  believe  yon  will  all  be 
cavisosd  thai  it  is  his  hand -writing. 

Mnmniey,  I  admit,  Sir,  the  whole  body 
if  Ibe  Bote  to  bo  mine  own  band«writing. 

Mr.  Strange.  Look  upon  it  before  von  do 
te.    We  dnhre  nothing  but  what  is  fair. 

MkMft$ley,  Yes,  Sir,  I  admit  both  the  fi- 
pem  on  the  top,  and  the  whole  note  to  be 


WkHaker.  Geotleraen,  yon  will  ob- 
■n»  that  there  were  hot  8  months  mentioned  in 
tbeaste.  The  note  is  drawn  August  16,  and  was 
Mt  kiought  till  March  30  after,  so  that  the 
vbsle  time  was  long  expired  before  the  note 
W  left  with  Mr.  Bin!  for  the  money  which 
be  lent  upon  it. 

^  Mr.  Strange,    I  Terily  believe,  my  lord,  the 
■donemsnt  and  note  to  be  both  the  same  hand. 

Mr.  William  Wright  sworn. 

Sen.  Whitaker,  Sir,  were  you  at  any  time 
with  Mr.  Kinnersley  and  Mr.  Edwards,  and 
««i  Aere  any  disoourse  passed  between  them 
ibeat  this  note? 

Wrigkt.  When  Mr.  Kinnersley  was  eza- 
nised  before  mt  Richard  Hopkins,  he  there 
evMd  it  to  be  his  own  hand- writing,  both  the 
MIe  and  indorsement. 

8e^.  WAitaker.  fiot  give  us  an  aoconnt 
^Merhewas  going  to  make  a  confession, 
•i^wbat  was  said  upon  it? 

Wright.  As  soon  as  he  said  that  the  note 
wii  til  bis  hand-writing 

I^C.  B.  Pengdfy.  And  what  did  he  say  be- 

What  ha  said,  my  lord,  as  to  the 
It  wss  irflcvwai^.    As  iOta  m  he 


A.  D.  1729,  [«S4 

said  that  tbe  note  was  all  his  haad-writing,  Mr. 
Edwards  asked  him,  Why  he  drew  the  note 
payable  to  him,  when  there  never  had  been 
any  dealings  or  negociations  between  them  P 

Seij.  Whitaker,  What  said  Mr.  Kinnersley 
totiiat? 

Wright,  fie  said  that  there  never  had  been 
any  deiUinga  between  them,  either  before  or 
since  the  making  of  the  note  pavable  to  him ; 
that  he  did  not  know  Mr.  Ed  wares,  nor,  except 
that  time  before  sir  Richard  Hopkins,  bad  not 
seen  him. 

Serj.  Whitaker,  Pray,  Sir,  ^ve  us  an  ac- 
count how  he  was  prevented  going  on. 

Wright.  He  opened  himself  in  this  manners 
that  he  was  indebted  to  Mr.  Halea  in  that  sum, 
and  more,  and  that  Mr.  Hales  desired  him  to 
give  a  note  of  his  hand ;  that  be  asked  Mr. 
Hales  to  whom  it  should  be  made  payable?  I 
replied.  It  is  very  unusual  to  ask  that.  It  is 
fare  natural  for  a  roan  to  make  it  payable  to  a 
person  that  be  oweth  the  money  to.  I  said. 
Sir,  you  seemed  before  to  declare  yourself  an 
unhappy  person,  ati  undone  roan.  1  asked  him 
the  reason ;  and  upon  thAt  Mr.  Mitford,  who 
was  with  him,  said,  You  shall  not  go  on  to  de- 
clare any  thing  farther,  you  may  do  yourself 
an  injury. 

Mr.  Strange.  Did  he  say  at  that  time,  that 
he  saw  any  thing  on  the  back  of  that  note  ? 

Wright.  As  soon  as  he  had  declared  the  note 
to  be  his  band -writing  to  Mr.  Edwards,  and 
Mr.  Bird  had  shewe<l  the  note  to  Mr.  Kinners« 
ley,  he  was  ssked,  Whether  he  knew  of  that 
indorsement  of  Mr.  Edwards's  hand  before  he 
sow  the  note  ?  He  said,  he  did  know  of  the  in- 
dorsement thereofy  but  knew  not  how  it  came 
there. 

Mr.  Strangi.  How  did  Mr.  Edwards  ask  the 
question  ? 

Wright.  He  asked  Mr.  Bird,  Did  Mr.  Kin. 
nersley  own  the  indoisement  bdfore  you  shew- 
ed him  the  note? 

Mr.  Strange.  Sir,  you  do  not  apprehend  the 
question  asked  you.  What  wus  the  question 
that  Mr.  Edwards  asked  Mr.  Kinnersley  ? 

Wright.  Whether  he  knew  of  the  indorse- 
ment before  that  Mr.  Bird  showed  him  tho 
note? 

Mr.  Strange.  What  did  he  say  ? 

Wright.  He  answered  that  he  did. 

L.  C.  B.  Was  that  all  that  he  said  ? 

Wright.  He  said  that  he  had  had  sereral 
dealings  with  Mr.  Hales,  which  was  the  cause 
of  his  drawing  that  note  in  that  manner. 

X.  C.  B.  But  what  did  he  say  concerning 
the  indorsement? 

Wright.  Mr.  Bird  said,  that  before  he  shew- 
ed Mr.  Kinnersley  the  note.  Air.  Kinnersietr 
said  that  there  was  such  a  note  of  his  hand, 
with  such  an  indorsement 

L.  C.  B.  But  what  was  the  answer  that  Mr. 
Kin6ersley  gave  Mr.  Edwards  ? 

Wright.  That  he  knew  of  the  ttdorsemcnl^ 
but  knew  not  how  it  came  there. . 

Mt.  Strange.  Did  he,  Mr.  Kinnersley,  men- 
tion the  indorsement  himiell?     Did  he  say, 
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whether  he  saw  the  name  before  his  writings 
the  DOte  ^^Wright.  Not  at  that  time,  Sir. 

Mr.  Strange,  Did  he  at  any  other  io  yoar 
hearing?— TFr^A^  No,  Sir. 

Mr^Strange.  When  Mr.  Mitford  stopt  him, 
was  there  anv  discourse  afterwards  whose 
hand-writinff  the  note  might  be;  was  there 
any  dispute  P 

Wright.  Sir,  the  company  broke  up  then, 
when  Mr.  Mitford  had  given  him  that  caution. 

Sir  Richard  Hopkins  sworn. 

Serj.  Whitaker.  Sir  Richard- 


Mr.  Lacy.  I  would  beg  first  to  ask  sir  Ri- 
chard, whether  this  enminatioo  was  reduced 
into  writing? 

Sir  R,  Sopkitu,  I  always  take  a  memoran- 
dum in  my  book  of  what  is  said  upon  an  exa- 
mination. There  was  none  other  examination 
in  writing,  but  my  memorandum  of  what  I 
thought  sufficieut  to  occasion  the  commitment 
that!  made. 

Serj.  Whitaker.   When  w^s  it  ? 

Sir  JR.  Hopkins,  It  was  some  time  about 
September.  I  remember  that  he  was  charged 
before  me  about  two  notes.  One  was  a  note  of 
1,960/.,  the  other  was  a  note  of  1,650/. ;  which 
ef  these  you  desire  fpe  to  speak  to,  I  know  not. 

Serj.  Whitaker.  That  of  1,260/. 

Sir  R.  Hopkins.  There  was  snch  a  note 
drawn  by  Thomas  Kinnersl^,  payable  within 
three  months  afUr  date  to  Samuel  Edwards, 
esQ.  and  indorsed  by  Samuel  Edwards.  I 
looKed  upon  it ;  and,  turning  over  the  indorse- 
ment, it  seemed  to  me  to  oe  an  altered  and 
forged  thing.  Upon  this  I  examined  Mr. 
Bird,  whom  they  ofiered  as  an  evidence. 
Mr.  Bird  told  me,  that  he  had  lent  money  upon 
that  note  of  1,960/.  and  that  he  had  received 
some  money  in  part  of  payment  of  what  he 
had  lent:  That  nearing  that  Mr.  Bales  was 
taken  up,  he  made  application  to  Mr.  Kin- 
nersley  ror  what  money  remained  due  to  him ; 
that  when  he  made  such  application  to  Mr. 
Kinnersley  for  this  money,  Mr.  Kinnersley,  be- 
fore hesaw  the  note,  tokl  him,  that  he  had  a  note 
of  his  for  his  1,960/.  payable  in  three  months 
after  date  to  Samuel  Edwards,  eiQ*  or  order, 
and  indorsed  by  Samuri  Edwards.  This  I  laid 
my  finger  upon  before  him,  thinking  it  sufficient 
to  commit  him,  and  repeated  the  words  to  Mr. 
Bird,  are  these  the  words  that  yon  say  ?  If  they 
are,  repeat  them ;  which  he  did.  1  asked  Mr. 
Kinnersley^  whether  be  had  anv  dealings  with 
Mr.  Edwards?  He  said,  that  he  had  not  1 
asked  then,  how  he  came  to  make  a  note  for 
1,960/.  payable  to  him,  a  person  with  whom 
he  bad  no  dealinn.  He  said,  that  he  did  it  at 
the  request  of  Mr.  Hales,  to  whom  he  was  in- 
debted in  that  sum  of  money.  He  said,  that 
as  to  the  indorsement  he  knew  not  how  it  came 
there.  He  seemed  ready  to  make  an  ample 
confession ;  but  there  was  a  person  there,  who 
was  (I  think)  one  way  or  other  related  to  the 
law,  who  stopt  him  directly,  and  had  oft  inter- 
rupted. I  said  to  him,  Sir,  this  is  not  be* 
Homing  here :  I  expect  to  examine  any  person 


without  your  interrupting.  1  will  afterwanU 
ask  anyquestionthat— - 

Serj.  Whitaker.  Sir,  when  Mr.  Kinnenlej 
had  owned  the  note,  was  there  afterwards  a 
denial? 

Sir  R.  Hopldns,  Afterwards^  Sir,  there  was 
a  denial.  It  mi^ ht  be  as  to  the  other  note  ; 
and  not  that  which  you  are  now  asking  ma 
abont. 

Mr.  Richard  Duoisy  the  constable,  sworn* 

,  Serj.  Wldtaker,  Richard  Davis,  I  think  that 
you  were  the  constable  sent  to  apprehend  Mr. 
Kinnersley.  Will  you  give  us  an  aotonnt 
how  of^  yon  went  to  apprehend  him,  whether 
be  was  to  be  met  withal,  and  what  passed  when 
he  was  apprehended  P 

Danis.  My  lord,  on  September  19,  thera 
was  a  warrant  issued  out  to  take  up  die  ler. 
Mr.  Kinnersley,  and  was  given  to  me  to  exe- 
cute. Accordbgly  1  went  in  the  aftemooiH 
and  took  a  porter  with  me.  We  went  to  the 
Magpye  tavern  without  Aldgate.  I  sent  tbe 
porter  thence  to  Mr.  Kinnersley^s  house  in 
Mansel-street  to  tell  him,  that  there  was  a  gen- 
tleman there  to  apeak  with  him;  because, ^a 
living  in  Mansel-street  in  Middlesex,  I  could 
not  there  execute  my  warrant.  When  the 
porter  came  back,  he  told  me,  that  the  daughter 
came  to  the  door,  and  said,  that  the  reverend 
Mr.  Kinnersley  was  not  io  town.  After  1  had 
paid  for  what  I  had  called  for,  L  wentfrona 
thence  to  the  derk  of  the  parish,  and  asked 
him,  whether  the  reyerenu  Mr.  Kinnerslev 
was  in  town?  He  answered,  No;  and  said, 
that  he  went  out  of  town  on  Tuesday,  I  tluak 
it  was,  and  that  he  did  not  know  whea  be 
wonUI  be  in  town.  He  asked  me  what  I 
wanted  with  him  ?  I  told  him  that  a  couple 
wanted  to  be  married,  and  wanted  a  lieence. 
Won't  (nid  he)  the  curate  do?  No  (said  I)« 
the  young  flrenUewoman  will  not  be  married 
by  any  but  Uie  doctor,  and  at  his  church :  8e 
tit  person  having  no  apprehension,  seat  me  ia 
London-house  in  Aldersgaterstreet,  to  enquire 
for  Mr.  May,  who  would  tell  me  when  the 
doctor  would  be  in  town.  He  told  me,  that  be 
would  be  in  town  next  Thursday  night  Ao* 
cordingly  I  went  the  next  Friday  mornings 
took  a  porter  with  me,  went  directly  to  the 
Doctor's  bouse.  When  I  came  there  I  ran(r 
hard  at  the  gate.  Out  eame  thedaughter«  T 
asked  to  speak  with  the  doctor;  she  said  that 
he  was  not  at  home,  and  enquired  what  I  would 
have  with  him.  I  told  her  the  same  about  my 
wanting  a  licence  that  1  had  told  the  derk  be- 
fore. I  will  (said  she)go  and  call  my  mamma* 
Accordinglv  madam  Knnersley  came  oat:  I 
told  her  that  I  wanted  a  licence,  was  in- 
formed that  the  doctor  generally  kept  lioenoee 
by  him,  or  at  least  could  help  me  to  one.  She 
desired  me  to  walk  into  tbe  parlour,  said  that 
the  doctor  had  been  out  of  town,  was  very  much 
fiUiffued,  which  was  tbe  reason  that  he  was  de- 
nied. Out  came  the  doctor;  Sir,  (said  he) 
where  Is  the  gentlewoman  ?  Sir*  (said  1)  aha  ia 
hard  by,  at  the  Magpye  teveni  by  Aidgata, 
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fir  a  Misdetnean^r, 


Wbo  (lud  he)  is  she,  and  who  are  her  frieoda  f 
luld  him  that  her  Bame  was  Bird.    Where 

tldhe)lifcs  she?  I  nidin  Fleet-street  I 
Dot  jsud  he)  resBember  that  oame.  You  do, 
ir,(nMi  I)fcoow  her  iather  very  well.  What 
m  (and  lie)  is  she  f  1  told  him  her  age. 
ftfs  her  mends  men  consent  (said  be), 
vidisiit  that  L  woaM  not  do  it  for  100/. :  the 

etj  is  50/. ;  I  told  him  that  it  had  been 
IS  mykoowledge.  Aye  (said  he)  it  may 
k  it  the  Fleet.  I  desired  him  to  |to  to  the 
twers,  where  her  brother  was  with  her,  and 
k  vsokl  be  sa^fied.  My  intent  was  to  decojf 
kin  into  the  liberties  of  the  city.  He  said.  No, 
k  wsaU  not  so  with  me:  so  I  had  no  oppor- 
taiHj  then,  uot  having  seen  him  oooe,  and 
•  kaswittg  hraa,  I  afterwards  watched  for  him, 
Sii  itw  him  come  ont,  snd  go  through  the 
MisorisK  1  watched  him  till  be  came  to  Aid- 
gMe;  I  tbenpaid  my  respects  to  him.  I  thfaik 
(■id  be)  that  you  are  the  person  thatcame  to 
Mikmtamarai^.  Yes,  Sir,  (said  I)  but  1 
kfe  now  saether  affiur  to  speak  to  yon  of.  1 
kfsawamnt  against  yon  for  forgery  of  a 
M  of  l,9eOl.  He  said,  God  forbid!  He 
•dttdlo  see  my  warrant.  He  said,  had  the 
gcsdeBsn  sent  to  him,  ho  would  readily  have 
one.  I  asked  him  why  he  denied  himself? 
fle  Mid,  that  he  apprehended  an  arrest.  I  ile- 
«ni  bim  to  go  with  me  to  the  White  Hart 
ma  ia  Bish^N^gato-atveet.    Hethere  owned 


8er|.  WMUker.  Was  it  within  or  without 
Ikkusr— I>a«is.  It  was  within. 

8ci).  Wkiiaker.  Did  you  go  with  him  to  sir 
ftckml  Hopkins?— Dffvtf.  Yes,  Sir. 

Sag.  WkUah^.  My  knrd,  there  is  another 
(bJBf  thai  we  sluUl  prove,  lor  all  is  circom- 
itttee.  We  shall  shew  that  Mr.  Kinneroley 
Md  Mr.  Hales  have  been  often  together  for 
to  or  ftve  OMMiths  in  a  private  manner.  As 
iNB  u  the  one  bath  come  in,  the  other  hath 

GBO  with  him  into  a  private  room,  and  they 
te  stayed  aome  time  together ;  and  this  wsf 
ikst  tM  time  that  these  transactions  have 
kea*  When  these  matters  are  laid  together, 
9*Q  win  jadffe that  Mr.  Kinnersley  hath  not  been 
ii|kiDd  is  Mr.  Edvrards  as  to  ffive  him  1,960/. ; 
ktthst  there  was  a  pbin  formed  desifp  to 
nhe  this  money  apon  bis  credit  Join  this  to- 
Pther  with  his  owning,  that  he  knew  that  M^. 
muds's  band  was  on  the  back  of  the  note 
MIS  be  drew  the  note,  and  that  he  knew  <tf 
^iadorsementy  thowh  he  said  he  knew  not 
uw  itesme  there.  C^naidering  these  things, 
**De  will  doubt  but  that  there  was  a  con* 
^fmseebstween  them.    We  shall  call  several 


Mr.  Lacy,  We  submit  it  to  my  lord,  who- 
^  itbe  nroper.  It  k  ibrsign  to  tbk  indict- 
JM;  sod  we  shonki  have  nothing  ofiered 
kt  what  we  may  be  supposed  to  come  pre^ 
V*'>ito  defend.  We  cannot  be  supposed  to 
*^  prepared  to  defend  this,hy  shewing  how 
k  ciiee  thers,  and  upon  what  aoconnt. 

LC,  B.  it  k  aa  indktmsnt  agaust  both 
*»tfcadsms,     Tha  nom  was  Meed  sah- 
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sQibed  by  the  defendant  Kinnenler:  But 
then  it  was  dekvered  out  by  the  other  defendant' 
Hales.  Now,  they  say,  that  they  will  shew 
by  several  witnesses  that  they  were  very  con- 
versant together  about  that  time^  and  they  are 
aeqoaintea  with  the  private  manner  of  their 
eonversing  together.  You  bear  what  is  the 
use  they  make  of  it.  I  see  not  that  we  can  re- 
fuse their  giving  this  account.  What  use  k  to 
be  made  of  it  roust  be  left  to  the  jury. 

Mr.  Mather.  Are  these  things  to  be  proved  by 
circumstances  P 

Seij.  Wataker.  Can  forgery  be  proved  any 
Otherwise? 

Mr.  fia6  sworn. 

Mr.  Strangt.  Pray,  where  do  you  livef 

Bab.  At  Peel's  cofiee-house,  in  Fleet-street. 

Mr.  Strange.  Do  you  keep  that  house  f 

Bab.  Yes,  Sir. 

Mr.  Strange,  Have  you  ever  observed  that' 
Mr.  Hales  and  Mr.  Kinnersley  ever  frequented 
that  house,  and  in  what  manner  ? 

Bab.  Last  summer,  the  greatest  part  of  the 
summer,sometimes  twice  or  thrice  in  a  week,  till 
near  the  time  that  the  gentleman  was  taken  up, 
Mr.  Hales  would  sometimes  come  thither,  an<t 
sometimes  be  there  an  hour  or  two.  Some- 
times he  would  ask  whether  a  minisier  had 
been  there  to  ask  for  him?  We  hardly  knew 
the  name  of  either  of  them,  but  knew  whom  ha 
meant.  Mr.  Hales  would  ofien  be  in  our  room, 
and  see  sometimes  Mr.  Kinnersley  coming,  out 
of  tlie  window.  Mr.  Hales  woufd  hardly  take 
any  notice  of  him ;  but  as  soon  as  he  came  in 
Mr.  Hales  would  go  into  a  private  room,  and 
the  other  afterwaras  go  to  dim.  And  some- 
times as  soon  as  one  came  in  at  one  door,  the 
other  went  out  at  the  other,  and  he  followed  him. 

Seij.  Whitaker.  How  often  was  this? 

Bab.  Twice  or  thrice  in  a  week. 
'  Mr.  Strange.    Do  you  remember  on  what 
occaaion,  and  how  they  left  off  coming  to  your 
house? 

Bab.  Mr.  Kinnersley  was  not  at  the  house 
for  two  or  three  weeks  or  a  month  before  Mr; 
Hales  was  taken  up.  Mr.  Hales  was  there  a 
few  days  before. 

Mr.  Strange.  Do  you  remember  that  Mr. 
Kinnersley  passsd  by  r 

BiA.  Once  he  did.  He  went  down  Fleet* 
street :  Mr.  H  ales  rose  up,  went  out,  and  went 
after  him. 

Mr.  Strange.  How  long  was  this  before  Mr. 
Hales  was  apprehended  ? 

Bab.  It  was  three  weeks  or  a  months  1  be- 
lieve, befbre  he  waa  apprehended. 

Mr.  Strange.  I  ask.  Whether  at  any  time 
tb^  sat  down  in  the  public  room  ? 

Bab.  Very  seMom :  they  generally  went, 
into  the  private  part. 

Mr.  Strange.  Waa  that  dktinot  from  tha 
restof  the  house  ? 

Bab.  Yes,  Sir,  quite  separalte. 

Mr.  John  Brooki  sworn. 
Mr.  Strange.  Where  do  yofi  Ur«  ? 
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Brooks.  I  keep  a  coffee- house  in  DowMOg- 
fltreet,  in  WesUninster. 

Mr.  Strange,  What  name  doth  your  coflee- 
hoose  go  by  P — Brooks.  My  own  name. 

Mr.  Strange.  Do  yon  know  ibat  yoa  have 
afer  obeerved  that  Mr.  Hales  and  Mr.  Kin- 
nersley  ever  frequentBd  your  house,  and  in 
what  manner  T 

Brooks.  Mr.  Kinnersley  hath  sometimes 
come  to  the  coffee-house ;  sent  for  a  porter ; 
gave  him  a  note  to  Mr,  Halea,  who  bath  come, 
and  they  have  gone  to  a  private  part  ol'  the 
foon. 

Mr.  Strange.  Was  there  any  other  with 
ibemP — Brqoks.  No,  Sir,  never. 

Mr.  Strange.  Was  it  often  that  they  met 
thus? 

Brooks.  About  four  or  five  times  iu  a  month. 

Mr.  Strange.  How  long  have  tbey  stayed  P 

Brooks.  Several  boors.  When  I  have  asked 
the  servant  why  a  candle  was  not  carried  them, 
ka  hath  said,  that  tbey  relVised  it. 

Mr.  Strange.  How  iong  was  it  before  Mr. 
Hales  was  t^iken  up  ? 

Brooks.  About  a  mdDtb. 

Mr.  Stranfe.  Was  there  any  observation 
nade  upon  his  being  taken  up  P 

Brooks,  1  observdl  it  the  more,  having  oflen 
4BBen  them  together. 

Thomas  Janeway  sworn. 

Kinnersley.  I  admit,  my  lord,  that  we  have 
^eeo  together  at  several  cottee- houses. 

L.  C.  B.  Well,  now  the  man  is  sworn,  we 
will  go  on  with  him. 

Mr.  Strange.  Do  you  know  Mr.  Kinnersley 
and  Mr.  Hales?— Jane»65/.  Ves,  Sir. 

Mr.  Strange.  Do  you  keep  a  coffee-house? 
.  Janeut^.  Yes,  Sir. 

Mr. Sf range.  Where? 

Janemay.  In  Cornhill,  Sir. 

Mr.  Strange.  Do  you  remember  that  they 
have  frequented  your  house  together,  and  in 
what  manner  ? 

JanoKHttf.  f  believe  they  may  htve  been 
there  UMfether  several  times. 

Mr.  Sirange.  What  company  had  tbey  with 
them  P 

Janemay.  Iitake  no  notice  what  company 
is  there.    I  observed  them  not. 

Mr.  i^ran^e.  Ho#  often  have  yon  observed 
tfiem  retire  up  stairs  together  P 

Janeway.  I  take  no  notice  of  such  things. 
They  migkt  fik*  an  hundred  times,  ibr  augkt  i 
know. 

Sarj.  Whiiaker.  My  lord,  we  shall  rest  the 
evidence  here.  We  submit  it  to  your  lordship 
and  the  jury,  when  such  a  note  is  drawn  by 
aoch  a  man  upon  such  a  paper,  by  wkich  ke 
jpreaiselh  to  pay  aueh  aaom  to  a  person  with 
whom  he  had  no  dealings,  to  what  end  can  it 
be.  Can  it  be  with  any  other  intention  than  to 
charge  an  innocent  man  with  it  ?  I  think  it  is 
n  plam  case.  It  is  certain  that  Mr.  Hales  car- 
ried this  note,  and  borrowed  a  sum  of  money 
iipon  it ;  and  Mr.  Kinnersley  made  preparation 
ior  it  by  making  a  note  ftr  so  oHioh  moiley 


payable  to  Mr.  Edwards.  *  Doth  a  man  so 
easily  give  1,960/.  to  a  stranger  with  whom  he 
hath  had  no  dealings  P  To  w  bat  purpose  could 
it  then  be  thus  drawn*  Why,  to  be  indorsed. 
And  this  Mr.  Kinnersley  did,  and  he  owned 
that  the  nana  was  there,  and  he  knew  that  Mr. 
Edwards  was  a  rich  man.  Well,  if  Mr.  Ed- 
wards was  a  ricb  man,  and  the  other  not  worth 
a  groat,  as  he  owned  himself  to  be  an  undone 
man,  to  what  purpose  then  can  it  be  P  Well,  I 
think  it  clearly  appears  that  this  was  a  con* 
trivance  between  them  two.  It'  you  think  net 
this  plain,  I  think  that  it  is  impossible  to  eon* 
vict  any  man  on  a  stronger  evidenoot 

Serj.  Darnell,  My  lord,  I  am  couasel  iHr  the 
prisoner  at  the  bar,  Mr.  Hales.  And  1  tbiok  il 
doth  appear  that  there  was  a  transaction  be- 
tween Mr.  Hales  and  Mr.  Kinnersley ;  and 
that  til  is  money  was  doe  from  Mf.  Kinnerdey 
to  him.  And  we  apprehend,  notwithatandiog 
what  hath  been  ofiered,  that  the  confession  S 
Mr.  Kinnersley  is  a  proper  iustificatioa  of  Mr.- 
Hales.  It  is  not,  my  lord,  Mr.  Kfuo^rsley's 
being  a  defendant  that  ahall  depiive  Mr.  Uaics 
of  the  beneAt  of  this  confession.  It  appearing 
that  he  was  indebted  to  Mr.  Hales,  this  nsia 
was  given  in  satisliiction :  we  apprehend  that 
it  was  given  upon  this  account  to  Mr.  Hales. 
In  conlrmation  of  what  Mr.  Hales  aaitb,  wt 
can  prodocQ  a  person  to  shew  that  tkere  wss 
an  account  between  tliem,  and  Mr.  Kinoeisley 
acknowledged  such  a  balance,  in  satisfiMlion 
of  which  this  note  was  given.  And  we  think 
that  it  could  not  be  dra#n  as  8  note  of  Mr. 
Kinnersley's  payable  to  Mr.  Hales,  not  only 
because  the  account  would  be  as  good  against 
Mr.  Kinnersley  as  such  a  note  of  bis  hand,  bat 
also  because  of  Mr.  Hales's  own  circnmstancsst 
Mr.  Hales  applied  to  a  gentleman  that  recom- 
mended him  to  Mr.  Bird  to  borrow  money  upon 
this  note.  And,  gentlemen,  it  was  this  nste 
thus  drawn  that  recommended  hhn.  Mr. 
Hales  bad  the  misfortune  to  be  concerned  with 
^r  Stephen  Evanoe;  he  could  not  therefore 
appear  himself;  and,  therefore,  by  the  atsist- 
ance  of  this  note,  borrowed  the  money.  When 
difficulties  came  upon  it,  he  went  and  paid  naii 
of  the  money,  and  1  believe  would  have  tMcen 
care  to  have  paid  the  whole :  it  doth  not  appear 
that  this  haih  aiected  Mr.  Edwarda.  His 
name  indeed  hath  been  exposed  as  a  man  would 
not  be  willing  that  it  should  $  monev  bath  been 
raised  upon  the  credit  of  his  name ;  but  be  balk 
not  been  affected  thereby.  This  tberelbre  lieth 
on  the  unhappy  circumstances  of  Mr.  Hakis. 
We  will  call  one  witness,  and  then  thia  confes* 
aion  of  Mr.  Kinnersley  we  hope  will  avaik 

Mr.  Lacy.  My  lord,  I  apprehend  that  there  is 
a  drcumstance  that  lissstes  the  wdght  of,  if  il 
not  wholly  sets airidewhat they co upon.  What 
they  have  gone,  on  was,  that  Mr.  Ed^arda'i 
franks  were  used  to  this  ill  purpose.  MaddoK, 
a  servant  of  Mr.  Edwards,  is  prsdkiced,  who 
tells  us  of  a  parcel  of  franks  that  were  delivered 
in  July  last  Mr.  Bird  gave  an  account  th«l 
this  note  was  brought  to  him  m  Mafob :  sq 
that  it  was  brought  him  before  Ihuw  tnsik 
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defiTered.  And  thoqgli  it  ^ay  be  ap- 
prehended that  there  were  other  franks,  we 
liHiik  thai  there  .owht  to  be  tL  proof  of  .some 
fiioka  that  were  de&eced  before. 

Hr.  Sir^ntge.  There  have  been,  Mr.  Lacy, 
(is  hath  been  deposed)  for  seTeral  years.  Those 
tbat  irere  .bsoosSit  in  July  last,  are  thoaie  that 
■ever  ^err  iranked,  bqt  were  only  ooven  left 
iart^lparpoee. 

Jllr.  Robert  Burkit  sworn. 

&Q.  DamelL  D»  yon  know,  Sir,  oiT  any 
•eeovBt  stated  betweaa  Mr.  flales  and  Mr. 

Btmkii.  NoySir,  none  at  all. 

8cri.  DameiL  No  !  What  doth  the  man 
■Nan?     • 

.    Mw.  Strange,   What,  none  in  Newgate,  nor 
j»  where  else  P  Do  yon  know  of  none  ? 

Burkit.  No,  Sir. 

-Mr.  £trai^e.  Do  yon  know  of  any  money 
that  was  at  any  time  due  from  Mr.  Hales  to 
Mr.  KinncrBley  P 

Burkit.  No,  Sir,  none  at  all. 

X.  C.  jB.  Have  you  any  other  witness? 

Seij.  Darnell,  My  lonls,  ther^  are  two  wit- 
nesses to  this  account  stated. 

8e^  -Eyre.  My  lord,  and  gentlemen  of  the 
jonr,  lamconnselibrMr.  Kinnersley.  iap- 
prefaeBd  that  he  is  innocent.  J  reattly  agree 
gvith  Mr.  Attorney,  that  the  affaur  of  notes, 
established  by  act  of  parliament,  is  of  great 
■Bsmrnt,  and  their  security  necessary  to  com- 
meroe;  and  that  the  fofgery  of  such  notes 
and  indorsements  thecenpon  is  very  pernicious  | 
to  the  public:  I  therefore  apprehend  that  there 
•pgbt  .to  be  strong  evidence  for  the  .conWcting 
mi  flidi  a  crime.  I  humbly  submit  it,  that  b^ 
Jere  a  man  be  convicted  of  so  infamous  an  af- 
iair,  there  ongbt  to  be  strong  .eridenoe ;  and 
4he  inatber  beceuse  be  is  a  clergyman  of  the 
^Cbnrebrof  England,  and  his  capacity  of  ser- 
vice depends  .vpon  ftiis  credit: -And  it  doth  ap- 
IHBsrmt  be  hath  behaved  himself  with  all  pes- 
ffUe  «c^tttion.  Yon  .see  that  the  contriyance 
4hBt.tbe  ofiicer  sesit  to  apprehend  him  mane 
«ae  ,of,.wss  a  pretence  of  a  marriage.  You 
rfMergssnileaMn,  .and  I  em  glad  to  see  it,  and 
wisk  that  aH  othecs  used  the  same  caution, 
.that  vpoD  his  enquiry  wXMt.age  the  yonng  wo- 
^na  was  of,  .understandins^tbat  she. was  not  of 
sige».aMl  her  parents  not  being  there,  notwitb- 
itsnding  that  iie  was  told  that:  her  brother 
jwas  tb^  with  lier,  yethe  ahsdntely  refnsed, 
jmi  said,  that  be  wopld. not  be  concerned  for  an 
•Awjdnsd  pounds  witboat  the  parent's  consent : 
.That  is  such  .a^ut  in  his  favour,  that  1  thiok 
ifaat  it  is  a  stronger  circnmsianoe  for  him,  than 
4be  other  cireomitances  are  ^painst  him.  As 
to  the  efienee  that  is  ohajr|ped  upon  him,  it  is,  I 
^npposcy  that  be  should  me  out  a  n<^e  made 
■in  bis  name  payable  to  Mr.  Edwards,  and  io-^ 
idoiae  such  a  note  in  Mr.  Edwards's  name,  in 
migr  to  ckaiye  Mr.  Edwards  with  the  pay- 
aMitof.ihe  money.  They  lav  a  great  stress 
npoo  this,  and  say,  that  'Mr.  Rinnersley  was 

wholly  unaoauainted  with  Jtr,  Ed Wiurdf«   One 
YOL.  XYl  L 
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nf  tbe  n^itness^  saith,  that  Mr.  Rinnersley 
himself  owned  .that  he  had  never  seen  Mr. 
Edwards  before  in  bis  life.  How  therefore  (say 
they)  is  it  likely,  that  there  shoukl  be  any 
fair  reason  fbr  a  man  to  make  such  a  note  pay- 
able to  one  that  he  bad  no  dealing  nor  aoquaiot- 
anoe  with,  nor  had  so  much  as  ever  seen  before 
in  his  liie  f  I  submit  it  to  you,  whether  in  tbe 
course  of  business  it  is  a  material  tldng  whom  a 
note  is  made  payable  to.  If  a  man  owe  a  sum 
of  money,  and  given  note  for  it,  it  is  natural  to 
enquire  to  whom  it  jbould  be  made  payable. 
It  was  tbe  more  natural  in  this  case,  as  Mr. 
Jiales,  having  the  misfortune  to  have  a  com- 
nsission  of  bankruptcy  standing  out  against 
him,  could  not  negoeiate  notes  in  bis  own  name, 
but  most  act  in  some  friend  or  neighbour's 
name.  And  it  is  no  great  wonder  that  Mr. 
Kinnersley ,  whose  character  directed  his  studies 
another  way,  and  who  was  not  acquainted 
moeh  with  these  affairs,  should  be  imposed 
n{K>n  to  givesncb  a  note;  and  the  less  so,  for 
this  plain  reason :  Sir  Stephen  Evance  and  Mr. 
Hales  formerly  lived  in  Mr.  Kinnersley 's 
parish ;  received  him  with  a  great  deal  of  civi- 
lity :  It  can  be  no  wonder  tnerelbre  that  he 
afterwards  continued  an  afik|uaintance  with  him. 
Notwithstanding  his.misfortunes,  it  is  plain  that 
Mr.  Hales  wasstillaconaint«l  with  several  very 
worthy  gentlemeu :  Mr.  Gibson  and  Mr.  (Ed- 
wards Mth  furnished  him  with  franks;  sir 
Biby  Lake  recommended  him  to  Mr.  Bird,  to 
borrow  of  him  a  considerable  sum  of  money, 
if  such  .gentlemen  as  these  thus  oorresponded 
with  him  afler  his  misfortunes,  no  wonder  that 
Mr.  Kinnersley,  whs  had  been  the  minister  of 
the  parish  where  Mr.  Hales  had  lived,  should 
keep  up  an  acquaintance  with  him ;  and  so  no 
wonder  that  he  should  be  so  imposed  on.  In 
fact,  we  shall  shew  yon  that  he  was  indebted 
for  such  a  sum  to  Mr.  Hales.  It  is  impossible 
to  give  a  particular  account  of  the  whole  affair  ; 
Mr.  Heles  being  also  a  defendant,  and  there- 
fore no  evidence :  JBut  that  be  waa  indebted  in. 
some  such. sums  is  plain.  Gentlemen,  it  is 
very  innocent  if  a  man  give  a  note  where  there 
is  no  consideration.  A  is  no  injury  to  thn 
public.  The  person  that  gives  the  note  may 
ii\)um  himself,  but  not  the  public.  There  as  no 
act  of  parliansent  against  the  giving  of  such 
notes.  Well,  if  the  giving  of  the  note  be  not 
culpable,  consider  bow  the  fact  of  the  indorse- 
ment comes  about  And  if  you  consider  how 
that  comes  about,  no  doubt  but  that  he  must  be 
cleared  of  the  fact.  How  must  this  be  done  ta 
affect  Mr.  Kinnersley  ?  It  must  be  on  the  back 
of  the  note,  when  lie  wrote  the  note,  and  be 
must  know  it  to  be  there.  Now,  with  great 
submission,  have  they  given  any  proof,  or  co- 
lour of  proof,  that  it  was  then  there,  or,  that 
if  it  was,  he  knew  it  to  be  there?  They  bava 
given  you  the  proof  of  Mr.  Bird  and  tbe  con^ 
stable,  who  was  present  when  he  was  examin- 
ed. According  to  tbe  first  of  these,  it  is  plain, 
that  he  knew  not.  He  said  that  he  knew  that 
the  name  was  there,  but  knew  not  how  it  came 
there.     Tbi%  I  think,  instead  of  a  confinsiob, 
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is  an  Afoiding  of  it,  by  iayiafif)  tint  he  knew 
nothing  al  all  how  ii  eame  there :  Bat  consi- 
der the  nature  of  the  thing,  how  it  is  soppoeed 
to  be  done  from  a  frank  of  Mr.  Edwards's. 
Mr.  Edwards  had  never  franked  a  letter  for 
hi«v  hst  many  for  Mr.  Hales.  Is  it  not  oMst 
natural  to  suppose  then  thst  Hales  was  con- 
cerned ?  How  doth  it  follow,  that  this  being 
done  from  a  frank,  the  name  mtut  be  there  be- 
fore the  note  was  wrote  P  A  man  that  is  capa- 
ble of  drawing  such  a  note  for  such  an  aid, 
might  he  not  g^ve  it  to  be  franked  F  Is  it  not 
easy  to  conceive,  that  if  1  give  such  a  note  on 
a  quarter  of  a  sheet  of  paper  doubled  up  to  a 
person  to  be  franked,  tnat  he  shall  do  this  so 
as  to  make  tbe  name  stand  for  «n  indorsement  ? 
I  would  make  this  farther  observation,  it  hath 
been  counted  doubtful,  whether  the  making 
use  of  a  man's  name  to  a  diflfi^rent  purpose 
from  what  he  designed  it  for,  shall  be  counted 
a  forgery.  1  think  that  the  doubt  ariseth  upon 
a  distmction  of  ray  lord  Cowper,  on  the  statute 
of  8  Eliz.  between  forging  and  making  a  folse 
deed.  I  do  not  jpretend  to  say  bat  that  the 
opinion  of  the  King's -bench  was  right.  It 
was  in  tbe  affair  of  Ward  and  Bridge. 

X.  C.  B.  No,  Bridge  and  Dutton :  there 
was  an  alteration.  The  <|uestion  was,  whether 
it  could  be  accounted  a  forgery  within  the  act 
of  parliament?  The  words  of  tbe  description 
in  the  act  of  parliament  are,  **  If  any  one  foige 
or  erase,  &c."  whether  he  could  lie  charged 
w  ith  foiging  of  that  note  ?  i  was  one  of  tbe 
counsel.  It  appeared  their  opinion,  that  he 
forged  it  as  much  as  if  he  had  wrote  the 
whole  note. 

Serj.  E^re,  My  lord,  I  agree  it  to  be  as 
your  lordship  puts  it.  I  only  mention  it  as  a 
doubt  not  setfled  by  the  printed  books.  My 
lord,  a  man  may  alter  a  deed,  e,  g.  a  person 
otveth  me  money  on  bond ;  if  I  alter  the  bond 
to  mine  own  damage,  that  is  no  forgery ;  but 
when  be  doth  it  to  the  injury  of  tbe  penon  to 
whom  the  money  is  owing,  tnen  it  is  forgery  : 
the  forgery  therefore  lieth  in  the  design  of 
defrauding  another.  Now,  whose  good  is  it 
that  this  note  was  drawn  for  ?  It  appears  that 
my  client  bad  no  benefit  at  all  by  it.  The 
money  wils  all  received  by  Mr.  HsJes,  and  the 
whole  transaction  about  paying  the  money  was 
by  Mr.  Hales :  he  was  therefore  to  receive  the 
benefit,  most  likely  therefore  that  the  forgery 
was  his.  And  as  to  this  promissory  note,  what 
was  the  efiect  of  it?  'No  one  will  pretend  to 
say,  but  that  if  Mr.  Edwards  was  to  bring  an 
action  he  might  recover  his  money  of  Mr. 
Kinnersley:  he  hath,  therefore,  only  wrote 
a  note,  which,  without  controversy,  hath  sub- 
jected Uim  to  the  payment  of  such  a  sum  of 
money.  Mr.  Hales  bath  received  the  money, 
and  gained  by  this  note.  We  submit  it  there- 
fore to  your  lordship. 

Mr.  Mather,  My  lord,  with  relation  to  the 
transactions  between  Mr.  Kinnersley  and  Mr. 
Bales,  we  shall  call  evidence  to  shew  the 
reasons  of  those  private  meetiDgs  that  were 
between  then. 
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Mr.  Peter  Manh  swcm. 

Mr.  Mather,  Sir,  do  yon  know  the  defendU 
ants,  Mr.  Hales  and  Mr.  Kinnerslev  ? 

Marth,  I  have,  Sir,  known  Mr.  Hales  maDy 
years. 

Mr.  Mather.  But  have  yon  known  Mr.  Kin* 
nerslev? — Manh,  Not  so  nnany  years. 

X.  C.  B,  What  is  your  busincas  or  enploy'* 
ment? 

Marsh,  T  am  an  attorney,  my  lord. 

Mr.  Mather.  Do  you  know  of  any  traiune- 
tions  between  Mr.  Hales  and  Mr  Kinnenley  P 

Marsh.  About  ten  or  eleven  yean  a«H 
Mr.  Hales  brought  me  a  bond  of  50^  pajabi« 
by  Mr.  KinnerMcy  to  me.  Mr.  Kinnersley 
owed  him  the  money,  and  had  giren  him  « 
bond  payable  to  me.    He  desired  me  to  get  if • 

Sen.  Whiiaker.  This  is  not  evMenee.  Whtfl 
signifieth  it  what  the  defendant  told  hImP 

Mr.  ilfo^,^.  Wliat  was  done  upon  tiuiir 
What  came  of  the  bond  ? 

Marsh.   1  delivered  it  to  Mr.  Hales 


Mr.  Mather.  Did  Mr.  Hales  owe  voa  any 
money  f-^Marsh.  No,  Sir,  none  at  all. 

Mr.  Cropley  sworn.   «  , 

Mr.  Laey,  Mr.  Cropley,  What  do  yoa 
know  of  any  money-matters  between  Mr. 
Hales  and  Mr.  Kinnersley  ? 

'Cropley.  I  received  aboot  60i.  at  Janeway^ 
cofiee 'house,  a  d^t  which  was  due  to  wm 
from  Mr.  Kinnersley :   they  were  there  to- 

Stther  ;  Mr.  Kinnersley  was  the  debtor,  Mr. 
ales  had  given  me  a  note  for  it.  Mr.  Km* 
nersley  hadprevailed  on  me  to  lend  him  aa 
hundrad  and  odd  pounds  upon  but  a  slight  wch 
quaintance :  he  brought  another  gentleman  !• 
be  secorit3r  with  him  for  the  paving  it  me  ;  ■• 
i  forbore  him  for  six  months.  I  then  enqmred 
of  him  after  it:  when  be  had  led  me  a  dane« 
from  coffee-house  to  ooffee-hoose  for  aom« 
months,  I  was  forced  at  last  to  sue  for  it.  He 
desired  me  to  sue  the  other  party,  and  forhenr 
him :  I  recovered  half  from  the  one,  then  I 
came  upon  him  for  the  other.  When  I  emmm 
to  serve  him  with  a  notaoe  <of  a  writ  of  ca- 
quiry,  he  met  me  with  Mr.  Hales  «t 
tavern  in  Holborn,  about  June  or  July  last 
a  twelvemonth.  Then  Mr.  Hales  said  lo 
I  am  to  receive  about  6  or  700f.  within 
three  months  time;  and  then  I  shall  he  ready 
to  pay  that  money:  upon  that  I  sioft  asy 
proceduro  upon  the  Writof  Eaquiry;  and,  ns 
Mr.  Hales  requested  me,  I  toon  filr.  Halei% 
and  Mr.  Kinnersley 's  note  tor  the  payment  of 
it  within  three  months:  when  that  tune  wan 
expired,  or  within  about  four  montbe,  1  got  it. 
What  was  his  part  to  pay  1  received  at  Jane* 
way's  coffee-noose:  they  were  tdgwher; 
which  paid  me  I  cannot  say.  The  money  wrm 
in  half  and  quarter  broad  pieces:  I  ralused  in 
take  it  in  those  pieces,  beiuff  to  transact  it  tm 
the  Allev.  U|ion  thst  be  took  me  to  a  hanker% 
about  lemple-bar,  and  there  changed  it. 

L  C.  B.  When  was  this? 

Croplejf.   It  was  in  Vehrnary.    Mr.  Kin* 
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weuAej  me  me  a  little  note  at  the  same  tine 
fertile  daoiages  that  I  had  siutained  in  seek- 
i«il;  abootSOf.  or  thereabouts. 

Mr.  Siranfe,  Hath  there  been  any  applica- 
Hm  made.  Sir,  to  yon  to  appear  as  a  witness  f 

Cropiey.  Yes,  sir,  Mrs.  Kinnersley  sent  to 
Mre  me ;  and  Mr.  Kinoersley  also  sent  me 
a  loiter,  aod  besides  that  sent  me  a  Subpoena. 

Mr.  Strange.  Can  you  produce  that  letter  ? 

CrcpUy.  1  hare  it  not  here,  j^ir. 

Mr.  Strange,  You  cannot  ssy  which  paid 
ysa  the  raonev.  Sir  ? 

CrofUy,   No,  Sir,  but  they  were  both  to- 


KimnenUy.  Sir,  one  word  I  beg.  Did  not 
Mr.  Hales  give  you  a  note  tor  it  P 

Cr^tUjf,  Yes,  Sir,  you  and  Mr.  Hales 
jaioedin  it. 

Mr.  Peler  Beart  was  called,  but  did  not 


Mr.  John  WelU  sworn. 

Mr.  Laey,  What  do  you  know,  Sir,  of  any 
BOney  doe  from  Mr.  Rinnertley  to  Mr.  Hales  P 

Weiii,  No,  Sir,  I  know  not  of  any. 

Mr.  Laey,  Or  of  any  money  lent,  particu* 
Iwly  an  hundred  pound  ?  Was  Mic?  Kionersley 
indebicdtoyooP 

WeU$.  Yes,  Sir,  an  hundred  pound- 

Vr.  Lacy.  Who  lent  him  the  money  to 
payyou  ? 

weUs.  Mr.  Hales,  as  Mr.  Kinnersley  told  me. 
.  Mr,  Laof.  Who  paid  you  the  money  f 

Wtiii.  Mr.  Kinnersley. 

Mr.  Laey.  Was  Mr.  Hales  present  P 

WtUi.  1  do  not  know,  Sir.  It  was  paid 
it  my  attorney. 

Mr.  John  Simptmiy  banker,  sworn. . 

Mr.  Lacy,  Sir  what  do  yon  know  of  money 

■e  Irom  Mr.  Kinnersley  to  Mr.  Hales  P 

Simpwn,  I  know  not  Mr.  Hales,  8ir«  1  nerer 

m  him  out  of  Court. 

Mr.  Lacy.  Was  Mr.  Kinnersley  indebted 
t»youP 

oni^aofi.  Some  months  ago  he  borrowed  of 
se  90L  on  some  lottery  tickets. 

Mr.  Laey,  Who  paid  it  you  off? 

Siatpmm,  I  was  not  at  the  shop  when  the 
aoaey  waspakl. 

^  Mr.  X«ey.  But  do  yon  not  kno^  how  it  was 
diflebarged,  whether  by  money  or  notes,  and 
bj  whoiap  ' 

Smmpmrn.  No,  Sir,  I  cannot  say.  It  doth 
set  ^poar  by  our  books. 

Mr.  Laty,  Do  you  know  or  not  that  Mr. 
Bales  paid  it,  or  gave  a  note  for  itP 
.    Simpwn.  I  do  not  know,  Sir. 

Mr.  Laey.  Doth  any  note  by  your  books 
appear  gireo  for  it,  or  by  whom  paid  P 

oimpion,  "So^  Sir ;  if  it  had  been  paid  by  any 
other  hand  thui  Mr.  Kinnersley's,  I  beliere 
Ihit  il  would  have  appeared  by  our  books. 

Mr.  FcmUr^  banker,  sworn. 

Mhmtrtley,  Sbr,  I  beg  you  to  say  whe- 
ther you  remember  that  1  gave  you  a  note 
iwaone  imnd  of  Mr.  Haks'sP 
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FomUr.  Yon  never  mentioned  his  name.  I 
lent  you  money  upon  lotteiT  tickets;  but 
know  nothing  of  that  you  mention. 

Kinnersley,  Did  not  Mr.  Hales  come  to 
your  shop,  take  up  the  note,  and  pay  it  P  ^ 

Fowlei^  No,'  Sir,  not  tliat  i  know  of.  1  never 
saw  him  there. 

Mr.  John  Hall  sworn. 

Mr.  Lacy,  Did  you  ever,  Sir,  give  a  note 
upon  Mr.  Hales's  account  and  for  bis  money  P 

HalL  Not  that  1  know  of. 

Mr.  Lacy,  Did  you  at  bis  desire  pay  any 
money  P — Hall,  No,  Sir. 

Mr.  Lm,  Do  you  know  any  person  that 
didP— i^a//.'No,Sir. 

Seij.  Whitaker,  Do  you  know  Mr.  William 
Hales  P  Will  YOU  give  us  au  accooot  of  his 
paying  you  a  hill  in  broad  pieces,  and  whether 
he  asked  you  to  write  his  name  Wells.  He 
can  tell  very  well  I  know  what  this  means. 
Did  you  ffive  any  note,  or  set  your  name  P 

aaU.  I  set  my  name. 

Seiji.  Whitaker,  Do  yon  |piow  your  name 
figain  t — Halt.  Yes,  Sir. 

Serj.  Whitaker,  Is  that  your  name? 

Hall,  Yes,  Sir,  it  is. 

Serj.  Whitaker.  When  did  they  get  it  of 
you  P — Hall,  On  August  17  last. 

Serj.  Darnell.  I  see  not  how  my  brother 
makes  this  evidence  against  Mr.  Hales.  He 
is  not  brought  lor  him  but  for  Mr.  Kinnersley ; 
and  they  would  cross-examine  him  as  to  Mr. 
Hales. 

Serj.  Whitaker.  I  agree  with  yon  that  we 
could  not  have  called  him:  but  my  brother 
Eyre  called  him  to  shew  that  there  was  a  pro- 
missory note,  he  denies  it.    Well,  1  sulmnit  it. 

Serj,  Eyre.  My  lord,  we  have  goi>e  through 
the  evidence  opened :  but  I  would  mention  this 
as  to  the  examination  before  sir  Richard  Hop- 
kins. It  is  suggested  that  Mr.  Kinnersley 
would  have  confessed,  but  that  be  was  in- 
terrupted by  Mr.  Mitford.  It  is  plain  that  be 
had  spoke  to  all  that  was  material  both  as  to 
the  note  and  the  indorsement :  I  think  that  it 
is  therefore  wrong  for  them  to  say  that  ho 
would  have  confemd  more,  but  that  he  was 
interrupted.  But  we  will  call  a  gentleman  to 
shew  in  what  a  candid  manner  be  behaved, 
and  that  he  was  not  interrupted  in  the  manner 
that  hath  been  suggested. 

Rev.  Mr.  JoAn  Hoyei  sworn. 

Seij.  Eyre.  Were  you  present.  Sir,  at  sir 
Richard  Hopkins's,  when  Mr.  Kinnersley  was 
examined? — Hayei,  Yes, Sir. 

Serj.  Eyre.  What  did  you  observe  about  bis 
beinff  stopped,  or  did  he  tully  speak  h*ls  mind  P 

Hayes.  I  remember.  Sir,  that  Mr.  Mitlbrd 
desired  him  to  be  cautMus,  and  not  too  fiea 
in  making  his  reply. 

Serj.  Eyre.  I  only  ask  yon,  whether  he 
had  not  then  spoke  both  as  to  the  note  and  the 
indorsement  P 

Hayes.  He  said  that  the  note  waa  his.  He 
said  that  as  to  the  indorseineBt,  he  had  heard 


fl7] 


S  OCORGB  IL  Trial  of  Wnu  Haki  and  T.  KtnnmUy,        [4M 


tliat  it  was  icIdbiiMd  by  Bl^.  EdWiYdr,*  tat 
ftiiew  not  how  it'camt. 

Serj.  £yre.  Do  yoii  apprehend  (httt  hit  betngf 
cMitloDed  wan  td  be  careful  in  bit  attswar,  or 
that  referred  to  the  answdra  Ibul  he  had  Al- 
ready made  P 

Hayet,  I  apprehended  that  tbtf  caAtil>l|  iMf 
to  be  careful  in  bia  amwers. 

Mr.  Grants  awom. 

Ser^.  Eyre.  Wer^  you:  present  all  fb^  «ta* 
nination  of  Mr.  Kittnersley  b^re  sir  ttich^d 
Hopkins? 

Grants,  Yes,  Sir,  Mr.  KiAn^l^  sent  for 
ihe  when  Ke  was  flirst  taken  up.  I  suppose  it 
was  because  1  married  a  relatito  of  his;  for  I 
knew  nothing  of  any  trftisactions  between  bhn 
mid  Mr.  Hales. 

Serj.  Eyre.  I  ask  too,  whether  he  fully 
^ke  his  mind  about  tne  trntt  And  the  indorse- 
nVent,  or  whether  he  was  tnterrnpied  therein  P 

Grants.  Bit  Rieh^  asked  him,  whether  he 
knew  the  note  and  the  indorsement  P  There 
Ih^n  passed  a  sc(r»  of  a  squabble  between  hhn 
and  Mr.  Mitford. 

Seij.  Eyre.  Did  you  obserre  that  cny  g^en- 
tiemiin  interrupted  Mr.  Kinn^le^,  or  ctu- 
Qoned  him  as  to  his  answers  P 

Grafts.  There  was  an  interruption:  but 
irh&t  it  wasT  I  could  not  particularly  bter. 

L.  C.  B.  Have  you  doneP 

Serj.  Eyre.  Yes,  my  lord. 

Setj.  Whitaker.  My  lord,  Iobserfe;tfaat  the 
defence  that  they  hare  made  is  for  ofie  to 
thtow  it  ubon  anMher.  Mr.  RJnnersIey  thinks 
that  Mr.  Hales  is  as  deep  as  he  can  be,  and 
therefore  tAay  bear  the  toad:  Bbt  (ben  my 
lord,  Mr.  Hales  wants  to  retott  it  upon  Mf. 
ICinnersIey  ;  but  the  drift  of  both  is,  that  Mr. 
Kjnnersley  may  g^et  out  as  he  can.  You  will 
observe  the  defence :  There  is  a  pretence  of 
natusi  detflinf^,  and  that  this  note  was  given 
in  discbarge  of  the  balance  of  the  Account.  I 
iubmit  whether  there  hath  been  any  evidence 
0f  any  dealings  td  any  such  sum :  If  not,  to 
What  purpose  lias  it  given  P  If  it  was  to  raise 


bankrupt:  and  it  #as  tberefbre  proper  for 
them  to  have  a  third  person,  ib  whose  name  to 
transact.  Now  how  could  that  be  proper,  if 
it  was  a  perMn  over  whom  they  had  no  power? 
Would  any  one  be  willing  to  take  notes  jn  the 
kame  of  a  stranger?  Is  h  stranger  to  be 
trusted  with  snch  a  sUm  P  No.  If  liot,  how 
then  P  Here  is  one  m&n  to  Write  such  a  note 
for  another  In  Mr.  Edwards's  natte,  to  what 
pnrpoteP  Why,  In  order  to  charge  Mr.  Ed- 
wards  with  the  mon^ :  Else,  what  signideth 
tfaa  indorsamentP  Th«  question  then  it,  was 
Mr.  Edwards's  hand  there?  And  did  Mr.  Kin- 
llferslejr  know  it  P  They  that  Would  have  it  that 
Mr.  Kionerslej^  was  very  innocent,  iay,  that 
he  knew  nothing  at  all  that  Mr.  Edwanls's 
hftud  Was  there.  Well,  when  he  comes  6>  be 
MM  open  And  Impottaned  ftlrttenllMkey  1^ 


Mr.nrd; wliift  dolli  be  say?  Why,  Bfr.B«r 
wards,  is  a  nob- man:  f  am'  anumtorte  aritvr 
You  must  therefbi^  lesdrt  unto  kiib.    thasf 
was  add  tfot  only  upon  the  si|||rbt  of  thie  note^ 
bdr  befbfe  it  was  shevi^d  to  hiur.    He  ttair 
«ol(f  fitr.  JBUrd  that  he  knew  that  lie  bad  such 
a  able  of  his  so  indoraedL    Creitdemen,  thingil 
of  this  nature  are  only  «a  be  detectedr  by  cw-* 
'  ciirmstanoes.    Tb^  will  not  call-  persons  to  be 
witnesses  to  these  trarfMHctiona.    If  tMi  wak  a 
Mt  deaKng,  it  was  proper  to  have  caMed  seme 
one  honest  man  to  give  an  account  that  be  #af 
present  thereat,  and  privy  to  thii  transaction : 
But  instead  of  that,  which  is  the  wickedeit  I 
eannot  tell ;  but  it  is  plain  that  here  hra  o6n- 
trivance  to  cMti^  an  innoeent  peiseit ;  ami 
such  little  thifijia  Si  evidences  of  transactiona 
of  a  note  of  fifty  or  thirty  pounds,  dr  the  Kke^ 
lire  not  to  go  against  H.    CircnoMfta^tes  Will 
not  make  a  plainer  proof  than  here  is  of  fhf- 
gery.    A  note  drawn  on  stscb  a  liftle  paper  in 
so  dtfvenly  a  manner,  deteets  itsdf.    Here  H  a 
plain  forgery.    The  question  is,  who  is  guill|f 
of  it ;  and  whether  there  is  not  sufficieslt  pHxif 
that  the  defendants  are  the  persons  guilty  of  h  f 
^  Mr.  Strange. .  My  lord.  I  beg  it  may  be  e6it- 
aidered,  whether  it  is  not  crimmal  to  give  siieli 
a  note.     At  several  times  he  declared  before  be 
aaw  the  note,  that  the  ntme  of  Mr.  Edwaiils 
was  on  the  back  of  it.    If  the  jury  are  of  my 
mmd,  as  to  one  fact,  it  Is  a  denfonstratioii  that 
the  name  was  opou  it  when  the  note  was  ^vto. 
If  the  jury  will  look  upon  the  note,  it  Will  ap« 
pear  that  something  was  written  upon  the  ndte, 
and  nothing  more  probable  than  *  Hree.*    Can 
any  imagine,  that  Mr.  Edwards,  whose  iiafa 
ia  there,  would  ever  write  a  frank  upon  a  note  f 
If  therefore  the  jury  is  of  my  opinion  in  this 
observation,  thiit  there  was  at  first  *  Fre^  An. 
mnel  Edwafds,'  it  is  impossible  to  imdgftie  bat 
that  it  was  wrote  there  before  the  IkOtfe  Waa 
drawn.    My  lord,  that  the  jury  will  take  dA 
their  view.    My  lord,  there  nave  been  sef  era! 
things  said  as  to  whose  benefit  this  shoifldkia 
fbr,  that  it  in  plain  that  Mr.  Klbi^iley  re- 
ceived no  benefit  by  h,  that  therefbNft  it  coaM 
not  pi'obably  be  hia  forgery.    My  lordi  it  la 
plain  by  the  sceount  that  We  hdve  giteli  you  of 
their  correspondence,  that  there  Wdi  atMIl^ 
thing  carrying  ou  betweeil  them,  Whi^h  ninat 
be  of  a  very  private  nature.    Doth  It  net  ap<^ 
pear  fbr  whose  benefit  it  was?  I  am  fsaid  hty 
an  Undone  tnan;  yott  cannot  expect  it  of  taia^ 
but  must  apply  to  Mr.  Edwards  Wbb  hudeiMI 
it:  And  tberemre,  thou|rh  bh  mtde  liimadf 
liable,  that  signified  not,  as  he  Was  at  tbe  aaifaia 
time  liable  to  nAany  more  actions.    It  a|^piiar« 
that  they  were  obliged  to  give  the  note  fltt  Ui« 
name  of  ailotfaer  pmon  who  was  respeiiaiM^ 
having  too  credit  of  their  own.    Asto  thAt  i>b«^ 
jectiod,  forwhoeebettefit,  we  apprehetid  ft  W 
no  consequence ;  they  might  probably  aharv  fti 
between  them.    There  was  another  things  en«: 
deavoureci  to  be  proved,  viz,  such  a  debt,  dusi^ 
ftodk  Mr.  Kinnersley  «»  Mr.  Hafee.     Shied 
tiiey  thought  it  neoestaiy  to  ^ftteidftpl  *  pml 
of  thatkim^if  ibey  kavte&MBi  tlMprdail  I 
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^fil^  #  mitMlifOt9df* 


A.  0c  lf». 


t^ 


iHiitfcqi^  ftiA  «Mr  «|MMf  WM  tbu0  iiiM« 

tm&  lit  MM'  of  a  pttfof  of  ttiMfWiil^  WMob 

^WfttsQm  W  b6  dbe  MAi  af  ti^fffMA  in  Am 

Mki«|r  bift  ob«f  toM^  df  50f.  wfeiM  btm  iM# 
kebf  p«i)¥e<l',  kit  My  ih:  Wkiea  eMh^ttVMi*.* 
Mmf  asd  toM  tfftad  fthr,  Wftldl'  1  a^dktgieiS 

if  wM^  biV0  iM^^Mitf  #MMlll»  tfMF  «tf  ilMli 
TUsii  M^pMbr  tUit  Mr.  lliiliiersle)r#«ii#^ 
M«ed  «  ».  MttlM.  WHal  Mr.  Croptejf 
flA^  ^liMiitim  to*  ti4  HK^  tbsn  ftfci»at  59' «f 
«»l.  I  iiMi#eftiii9r}t  #b«tb€¥  (Hey  b«r«  gi>#«tt> 
«f«4MMbtea«dMM(of  diArtffiifi^.  Myldri,- 
ili»  an  Ml^MMto  HrriUltof  iHJifbdl'  gf6D«riV 
d^MHMrtaaifes  to  trtirf  fe  detect  th«M. 

JTAMe/^.  My  kM,  f  #Mirtf  ta«q^. 

L.  C:  A  YoQ  W«  dAM  cfQ  Nf<i^e.  tdtf 
AMS  itff tof»Hb  y6ttr  oofinMl  WN^bet  if  h^ 
pii^:  I  #(MlftMfi*  dl^Mbl  fm  fbi«iti» 
iMlfMAfikf.  If  TOW  #^tf  be  besfd,  0r  enK 
^  IMMfcs*,  iff  A  MiVe  uty  tMftgiAilfertel  fbf 
jAr  iteftiMJift,  It  sfain  1^  b«*nf :  B«t  If  yo» 
M«M  any  thibg  AHr,  tH«  t$mAM  fat  fb« 
ny  dfitttt  bat«  Kb«^lj  t*  attBtl'er  $  ^  IT  ymi 
M%  ibi^  wHtfMs,  lltey  ihttM  biltfe  fibeity  t» 
cMi-<±aistiUi|i,  d^  lb  brfhflf  Ant  Mfter  etitfenije 

Itlnaci^i^fy.  Itfy  loM,  1  (rtmll  aill  Ao  <rfbl<r 
<viifefi6«.    ]^biin*tei(yeittbtottrju0fi<j6;  atird 

Sii  g^i]emh  t  b«li«te  #iit  it^^feitee.  Mr. 
aics  Ihit  rtfe  Sd/. ;  fi«  (obk  if  hi  tMt  fir«iitle' 
Hini'i  rialiife  tbUt  Was  tAiUd  ftnf  a  wmteM : 
Heit,  Mr.  Tbole  bad  oHe  hundfed  and  ffHy 
MMHld  not^ :  Addther  gfentfeAiatt  (Mr.  J^nrtbb) 
Mft  (rK^  df  100/.  i^bicfa  Mr.  Halen  ^e  him 
ib  dMb^irge  a  di^l. 

£.  C.  B.  Mr.  lLiiiiieri!ey,yim  lotitbAtedibat 
^dtt  sbouM  iHiitf  aoftbil]|a^  d6#. 

JTidaef-ifry.  mj  Idrd,  at  a  pobHc  civfln^e- 
Boow  be  d)ej»ired  me  to  lay  dowu  ftsL  And  tbe 
fflfietei  sb«  iio#  in  court  wbieh  were  actnatTy 
mured  Ibr  so  niuch  dioney.  And  aiB  to  this 
Me,  I  CAR  God  to  nltiieiid,  tbat  tbi^  note  I 

Ste  bitta  npon  no  <^tber  aeeoont  but  on  ftettliodf 
i  'acd»Vmt  in  excfran^  for  otb^r  notes  wbicb 
aibdttnted  to  IbAt  sum.  fl^  direcfol  me  botr 
to  flo  it :  tdolt  tbe  paper  out  of  bib  book,  and 
heM  it  iMobte,  wbendft  t  now  apprehend  that 
Mr.  Edw^vdi'a  tibm^  was  tben  on  the  back.  I 
ieft^HhttbHvy  to  bis  Altering  afay  tetters  $  I 
pl^  faftn  that  Motts  for  ii^nt  m  mooey,  ftnr  a 
M*  #faj^  is  Mi  du«,  and  can  tipoti  bim  to 
ittfyHre  wbat  h  trne. 

Jit.  Oen.  My  lord,  #hateter  Mr.  Kin- 
iMtey  faith  averred  is  withbut  Vritttess. 

L.  V.  fi.  ^en  peMttb  afe  pfosecdted  ca- 
^Iblly,  l!he  taw  Altowinh  him  ndt  connsel  as  to 
net:  ttiehsfbre,  ^atape^soYi  afleges  hitaserf 
ifaMbe  taken  l&oiSce  or.  Upon  a  cbai^  of 
aiisdeuManor  yim  knake  yoor  defence  by  coun- 
sel, and  tbey  staite  the  c^i;se.  It  doth  not  avail 
bi  pMof  #faat  H  ^^rsoh  ^ttSth  hfmself,  and  what 
wj  lay  knAtk  not,  except  supponod  by  ptoof. 
What  ydaMf  Hiffn  hAtt  n\)  ifdgfbt  tt  proved. 


Einmntej^,  My  hird^  aye  jloltcietf  ao  pf«of  F 
Here  is  w  eei-tifteato  from  tfaie  proper  offieer. 
SKr,limd8#ttpdDftfbat  yondb  me  jmrtfice  it^ 
Ibi^  mMier.  I  Willi  be>  eodfeav  to  saffer  d^ath 
ifHiivbeB0l<80. 

Ia  0.  B.    YoQ  ai«riot  to'  be  aow reg^ed. 

Ia*  C.  B.  OeMleiaie*  of  the  Jury,  this  iv 
an-  indwimeni  ai^insf  Tbomaa  Kmnersfey^ 
ere#k,.aiid  WilliMriraifosv  late  of  Londoif,  gold- 
•mitil,  for  ^giagf  and  (MMIshing  atr  indorse- 
jmtH  on  a  proviAisory  note,  fbr  tbe  payment  of 
l,fi50#.  to  SMte*ef  Edward,  esq,  Ai^d  «be  inu 
dintmdBt  sei»  forth,  Thai  the  defcndaats,  bat- 
in  tibdir  oiMtody  a  promissory  note  snbMribeif 
by  Thorn*  Umdrsl^,  and  bearing  diite  Avt^ 
gust  1^,  17ST,  Whereby  llmnerstey  prourisetf 
re  pay  l,f6€V.  to  Samwirf  Edwards,  esq.  witbiw 
AMte  moofhs  ;  Ibtft  itit  defendants,  bar it»g  thtif 
note  in  theh-  emtedy  wMi  an  httenflon  to  de> 
ceire  and  defravd  the  smne  S^anMel  Edwai^s, 
esij.  and  beinif  peftfnta  of  evil  fense  and  repu- 
tation, dldft&e>y  aiMTH»iidiilemly  foi^e  cp^ 
edUbterftH  On  this  nofe  for  1,9601.  payaMa 
witbitf  tirree  momb*  an«f  date  to  Samuel  Ed- 
wtt#»,  etiq.  Of  Ms  onfef,  aa  ittdoft«ttent  Ut 
fbisemBot: 

"  Pray  pay  to  tbe  Order  of 

for  the  ralue  receired,        Samuel  EawAaoa/' 

fh^ebv  iilfettdhjg  io  dbargje  Mr.  Edwards  as 
tbe  iiiflofeter  of  that  dote  witfa  tbe  payment  of 
the  l,Slao/.  cMtianied  ill  the  body  of  the  iaici 
ilote ;  that  aftfer  they  had  forged  and  comiter- 
felted  this  htfdonemebt  npon  thia  note,  and 
Inowiifg  it  to  be  a  counterfeit,  they  did  ptdHisbr 
the  said  Anie  so  indotaed.  Gentlemen,  the 
eoniisel  oh  the  behalf  of  tbe  prosecution  bare 
a^iiffJMted  you  that  they  took  upon  this  as  k 
cdntHVAnee  of  both  defendants  to  carry  on  tbte 
Ibrgti^  upon  what  they  suppose  at  first  merely 
a  frahk  $  that  the  hame  or  Mr.  Edwards  upotf 
tbe  eoVer  of  a  letter  with  the  word  *  ffree ;'  that 
the  word  *  ffree'  hath  been  at  tbe  time  of  the 
ihdoi^ment  altered  and  made  *  for  tlie,*  aUd 
the  wotils  *  value  received'  added  to  that,  and 
made  tbe  indOAement  to  this  note.  For  thu 
eurmboratfng  of  this  they  have  caRed  sereral 
Wittaesses.  Fii-^t,  Thotnas  Maddox  was  called, 
a  servant  to  Mr.  Edwards.  Be  tells  you  thAt 
Mr.  Edwards  Kves  in  Duke -street,  West- 
minster, and  that  the  defendant  Hales  lived 
near  over- against  him ;  that  the  defendant 
Hales  fVeqnemly  sent  covets  over,  upon  whicb 
be  had  several  franks  directed  to  several  per- 
sons ;  that  this  hath  been  the  custom  for  se- 
reral years ;  that  Mr.  EdWanJs  n«ed  to  sent! 
them  ovi>r  indorsed  with  his  name  *  Samuel  Ed- 
wards, ffi^ee.'  He  saith,  that  bis  usnal  way 
Was  to  indorse  the  whole  superscription ;  but 
that  last  summer,  some  time  about  July,  there 
were  six  covets  sent  over  by  the  defendant  to 
Mr.  Rdwaids^s  hmme  by  the  defendant  Hales, 
desiring  that  they  tinigfat  be  fhinked  with  only 
*  Sinmuel  Edwards  wree,'  without  writmg  lAie 
whole  superscription ;  that  Mr.  Edwands  de- 
dined  that,  saying  that  he  never  did  h :  1o» 
I  theref bra  refused  himi'and  those  coven  wera 
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not  todoneil,  hvX  were  produced  bew.  He 
hath  been  asked,  Whether  be  knew  of  any 
correspondence  besides  this  of  franidng  letters 
between  Mr.  Edwards  and  Mr,.  Hales;  and 
whether  be  knew  of  any  between  Mr.  Edwards 
and  Mr.  Rinnersley?  He  answered,  that  ha 
doth  not  know  of  any  whatsoerer.  Another 
aenrant,  one  Anne  Clarke,  comes  an4proda<^th 
a  paper  of  names  that  was  brought  over  from 
the  defendant  Hales  to  Mr.  Samuel  Edwards's 
house,  in  order  for  him  to  frank  letters  to  those 
persons,  and  write  the  whole  superscriptioD  as 
at  other  times.  Sbe  prodaoed  the  pmr  in 
court,  which  she  said  thi|t  she  receiveo  from 
Mr.  Hales's  senrant.  And  Mr.  Booth  being 
examined  thereto  declares  it  to  be  the  proper 
hand  of  the  defendant  Hales,  with  whose  writ- 
ing he  hath  been  well  acquainted,  especially 
aince  his  bankruptcy,  be  being  a  clerk  in  that 
commission.    In  this  paper  is  wrote, 

Two  to  John  pratt,  esq.  firistol. 

Two  to  Mr.  Lefctt,  Huntington. 

Two  to  Stephen  MitIM,  esq.  Exeter. 
They  make  use  of  this  eridenoe  to  shew  that 
there  waa  a  sort  of  an  attempt  to  get  coders 
with  these  names  franked,  hoping  or  supposing 
that  there  might  be  a  space  \m  sufficient  to 
write  a  note  of  this  nature.  Mr.  Booth,  who 
was  called  to  proTC  the  hand-writing  of  Mr. 
Hales,  was  cross-examined  by  the  counsel  for 
the  defendant,  whether  he  knew  of  any  traffic 
of  Mr.  Hales  since  bis  bankraptcy.  He  saith, 
that  he  doth  not  know  of  any,  bnt  that  be  was 
well  acquainted  with  his  hand-writing,  being 
employed  in  the  affiur  of  the  commission  of 
bankruptcy.  Mr.  Thomas  Bird  was  next  (^led 
and  exammed  as  to  the  circamstances  of  the 
publication  of  this  note.  He  tells  vou  that  this 
note,  dated  August  16, 1727,  for  the  forged  in- 
dorsement whereof  both  the  defendants  are  pro- 
aecuted,  was  broup;ht  to  him,  in  order  to  take 
up  money  upon  this  note,  and  further  securitjr, 
wnich  Mr.  Hales  ga?e  in  March  last ;  that  it 
was  broug[bt  in  the  manner  that  it  now  is,  and 
no  alteration  made  either  in  the  body  of  the 
note  or  in  the  indorsement,  bat  it  stands  and 
remains  in  the  same  manner  as  when  he  first 
recei?ed  it ;  that  when  Mr.  Hales  came  to  him, 
be  proposed  to  borrow  of  him  7S0/.  upon  the 
credit  of  this  note  for  his  security,  and  fikewise 
upon  bis  own  note  for  the  payment  of  this  mo- 
ney ;  that  be  had  been  requested  by  a  friend  of 
bis  in  the  morning  before  to  accommodate  Mr. 
Hales  with  this  money  upon  the  credit  of  a 
note  which  the  person  had  in  his  hand,  and 
which  was  the  same  note ;  and  that  on  the 
aflernoon  of  the  same  day  [March  SOl,  whUe 
be  was  at  the  Hudson's- Bay  boose,  m  Fen- 
church -street,  Mr.  Hales  came  to  him  with  tbe 
note,  and  he  then  lent  him  the  money  for  14 
days ;  that  he  then  desired  Mr.  Hales  to  write 
acme  paper  to  testify  the  receipt  of  the  money, 
and  be  a  further  security  to  him ;  and  that  the 
aaid  Mr.  Hales  thereupon  wrote  a  promissory 
note  dated  the  same  day,  wherein  he  promised 
the  re*payment  of  this  750^  in  14  days,  which 
note  waa  anbscribed  by  tha  defendaat  Halea 


bioaaelf ;  that  iheaQni  of  money  waa  made  ap 
in  set  era!  bank  notea ;  that  he  delivered  theaa 
to  the  said  defendant  Hales,  and  took  this  not^ 
and  Mr.  Hales'4  own  note,  as  a  security  for  the 
said  money;  that  April  5  following,  Mr. 
Hales  bronght  400/.  which  he  indorsed  apon 
his  own  note ;  and  thad  the  rest  of  the  money 
remains  doe.  He  tells  you,  that  when  be 
heard  that  the  defendant  Hales  was  appre- 
hended in  Sept^ber  last,  he  sent  to  one  Tom- 
kuis,  an  attorn^,  delirered  this  note  to  him  to 
go  to  Mr.  Kinnersley,  to  get  this  money  for 
him.  The  account  that  be  received  was,  that 
Mr.  Kinnersley  was  out  of  town,  so  that  he 
could  not  meet  with  him.  At  length  Mr.  Tom- 
kins  intimated  that  Mr.  Kinnersley  cared  not 
to  see  him,  but  would  come  the  next  day  to 
Mr.  Bird  himaelf  apon  this  affair.  Accordingly 
on  or  about  tbe  16tb  of  September,  the  de- 
fendant, Kinnersley,  came  to  Mr.  Bird  at  hie 
compting-bouse :  Mr.  Bird,  not  knowing  whe 
he  waa,  seeing  a  clergyman  come  in  his  gown» 
and  looking  a  littte  at  hiip,  he  said  his  name 
was  Kinueftley.  He  hereupon  said  that  be 
bad  a  note  of  hia  hand  left  with  hiin  for  a  ae- 
Gurity ;  to  which  be  replied,  I  know.  Sir,  that 
you  have,  and  it  is  for  1,960/.  payable  in  three 
montlia  to  Mr.  Edwards  or  hia  order ;  that  he 
said  that  the  note  waa  of  hia  own  hand- writings 
but  immediately  added,  How  it  came  tc  be  in* 
dorsed  by  Mr.  Edwards  1  know  not  Thia, 
gentlemen,  yon  must  take  particular  notice  of^ 
because  this  was  the  first  mention  of  Mr.  £d- 
warda'a  indoraement:  at  that  time  Mr.  Bird 
had  not  mentioned  that,  nor  abewed  him  the 
note;  when  Mr.  Kinnersley  havinjif  owned  tbe 
note  to  be  his  hand-writing,  immediately  added^ 
but  how  it  came  to  be  indorsed  by  Mr.  Edwarde 
I  know  not ;  naming  thus  the  particular  peraoa 
who  was  the  mdorser  of  Ibis  note.  He  saitb» 
that  Mr.  Kinnersley  waa  in  a  great  eonstcma- 
tton  at  that  time,  and  said  that  he  waa  an  un- 
done man,  among  other  expressions.  And  be 
said  likewise,  that  Mr.  Edwards  was  a  gentle- 
ma%  of  substance ;  and  this  he  declared,  thoogb 
Mr.  Bird  had  not  shewn  him  the  note  at  thai 
time:  I  am  (said  be)  an  undone  man;  Mr. 
Edwards  is  a  man  of  substance.  This  be  aaid 
before  that  the  note  was  shewn  to  him,  or  any 
declaration  was  made  by  Mr.  Bird  relating  te 
Mr.  Edwards's  being  the  indorser  of  this  note. 
He  said  further  that  he  was  not  in  a  capacity 
to  pay  this  money ;  and  that  they  muat  apply 
to  Mr.  Edwards,  who  was  a  substantial  man, 
for  it.  Gentlemen,  this  was  made  uae  of  aa  a 
sort  of  defence  at  tbie  time  to  avoid  this  things 
to  put  it  off  from  himself  by  this  aigument» 
why  Bird  abould  not  come  upon  Kiniieraley 
himaelf,  who  was  uncapable  of  paying  him, 
but  take  his  remedy  against  Mr.  Edwanui,  who 


was  a  substantial' man.  He  waa 
mined:  the  counsel  for  the  defendant  asked 
who  was  the  person  that  recommended  Mr. 
Hales  to  him  as  the  borrower  of  this  monev  ? 
It  was  answered,  That  it  was  sir  Bibv  leke. 
He  was  asked  on  whose  credit  he  lent  the  mo- 
ney, Mr.  Haifa'!  or  Mr.  Edwar^i^af  It  waa 
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nmerail  Mb,  tt  it  inmt  be  in  sncb  a  case. 
taUemeD,  up«n  this  tbe  note  was  raul ;  for  it 
knDg  reoeifed  direotly  fnm  tbe  bands  of  tbe 
Mbduit  HaJes,  that  was  soffieient  cause  to 
mi  die  note,  aiid  lay  h  before  you.  Accord- 
ii^f  it  appears  to  bear  date  August  16,  1727, 
lid  H  a  proosissiiry  note,  running  tkus : 

**  I  promise  to  pay  to  Samuel  Edwards,  esq. 
«r  iiis  order,  within  tbree  months  aftes  date, 
die  lam  of  tweire  hundred  and  sixty  pounds, 
(br  ralae  received, 

■  **  Thoius  Kjmnebsley." 

"/.  1,£60. 


nesesmestbeiiidorBement:  and  there,  there 
bwieie  00  the  top,  <*  Pray  pay  to  the  order 
if,"  dwn  there  is  a  large  blank,  then  comes, 
*fcr  falae  reoeiTed,"  and  then  there  is  tbe 
iAieription  "  Samuel  Bdwaids."  Gentie- 
■M,  upon  this  it  is  proper  to  take  notice  of  tbe 
iNcrntiens  made  by- the  counsel  for  the  pro- 
Mtion  on  tbe  manner  of  the  writing  of  this 
bdonesMnt.  They  obserre  that  this  must  be 
inbMription  by  Mr.  Edwards  of  his  nameibr 
I  fti&k.ror  the  passing  of  a  letter  free :  it  ap- 
pm  rery  probable  fVom  the  matiner  of  his 
wridagafrank*.  '  Fre^'  and  not  « frank'  is 
Ibe  word  that  be  makes  use  of :  and  upon  what 
ifpem  by  what  remains  in  this  note,  they  say, 
tilt  by  the  top  it  appears  that  it  must  be  cut 
iff  from  some  other  note,  and  that  there  is  an 
ivIeBhune  where  thev  suppose  that  some  other 
bttoiwere;  that  there  is  the  appearance  of 
nmelfaiBg,  not  a  blot,  but  the  appearance  of 
Ibe  remainder  ef  a  letter  or  figure  on  this  place, 
aoisome  appearance  of  a  little  dash  from  it. 
But  tbey  say  that  <  for  the '  is  substituted  for 
tbe  word  <  free  i*  that  it  appears  by  the  thick- 
aflMof  the  letters,  by  the  ink,  and  by  the  man- 
aer  wberein  the  letters  are  pnt  there ;  and  by 
tbeformof  tbe  ff  which  Mr.  Edwards  makes 
is  the  word  •  ffree ;'  and  that  there  is  still  the 
tppcaraaee  ef  the  remainder  of  one  or  both  the 
^t*  Upon  this,  gentlemen,  you  will  consider 
vfactber  the  o  and  the  r  ha?e  not  the  appear- 
iseeof  some  other  letters  under  them,  aad  be- 
tween tbe /*  and  the  r.  It  is  plain  upon  sight 
vbctber  the  other  letters  seem  wrote  of  the 
MM  ttreagth  and  thickness  with  the  /  and  r. 
'Ihi  ff^  seems  paler  and  thinner,  and  of  a  dif- 
fcnai  lak  from  the  other  letters.  And  then, 
fMlitten,  tbe  word  Mhe'  is  here'  written  at 
bagth.  Yon  will  consider  whether  this  seems 
Mtio  have  been  from  a  necessity  to  pnt  some 
wfaerword  to  fill  the  whole  compass  of  the 
•ttd  *  free.'  Kow  •  tbe '  seems  not  wrote  at 
^  Sine  tiflne,-  and  with  the  same  ink  with 
*  nine  reoeired. '  If  this  had  been  wrote  all  at 
weiftoie  time,  it  is  pretty  extraordinary  that  it 
ilMiald  not  have  been  wrote e?en.  'the /is 
^e  in  a  strait  line  even  with  *  value  received,' 
^theo  sinks  a  little,  jmd  the  r  comes  under. 
^^  will  eoflsider,  gentlemen,  whether  there 
*ai  sufficient  room,  and  whether  this  was  the , 
**<*>(  of  putting  it  so.  These  considerations 
iis  aide  use  of  to  inake  it  probaUo  that  it  ,was 


wrote  at  different  times:  if  so,  it  is  most  pro- 
bable that  it  was  at  first  *  free,'  and  that  the 
other  words  were  substituted  afterwards.  So 
that  these  are  the  observations  as  to  the  manner 
of  writing  it,  which  you  are  to  consider  whe- 
ther tbey  are  true,  and  (here  be  a  foundation 
for  them  or  not.  Mr.  I^icer  then  was  called, 
who  hath  been  a  clerk  to  Mr.  Edwards  in  tbe 
Exchequer  between  ten  and  eleven  years,  but 
hath  been  in  his  service  about  twenty- four 
years.  Tbe  note  was  ahewn  to  him,  and  he 
tells  you,  that  as  to  the  name,  he  tskes  it  to  be 
tbe  proper  band-writing  of  Mr.  Samuel  Ed- 
wards, nis  master:  the /  he  klso  counts  to  be 
his.  Upon  his  observation  aad  oath,  which  is 
evidence  to  be  left  to  yon,  tbe  word  *  for  '  is 
wrote  over  other  letters,  and  he  believes,  upon 
hts  oath,  that  tbe  first  word  was  *  fiTree.'  He 
saith,  that  Mr.  Edwards,  when  he  maketb  a 
irank,  makes  use  of  a  ^as  in  the  manner  that 
it  here  stands.  If  it  was  made  for  *  value  re- 
ceived '  at  first,  it  is  pretty  extraordinary  that 
a  Jf  should  be  written,  and  not  a  single /aa 
usual.  Why  (saith  he)  it  is  my  master's  usual 
way  ef  writing  '  fihse.'  And  then  be  saith  that 
be  always  lyrote  *  ffree '  and  not  *  frank ;' 
which  is  material,  as  the  word  *  frank '  migbl 
not  so  well  correspond  with  this  alteration.  He 
saith  that  the  r  seems  visible,  and  to  stand  be- 
tween the  0  and  r.  You  will  see  wlietheir 
there  be  the  remainder  of  any  such  letter  or  no  ; 
since  be  saith  that  he  doth  think  that  the  r  is 
visible.  He  tells  you,  that  as  he  is  clerk  to 
Mr.  Edwards,  so  he  is  acquainted  with  his  pri- 
vate affairs,  relating  to  his  estate  and  the  hke, 
and  that  he  doth  not  know  of  any  money  trans- 
actions between  his  master  snd  either  of  the 
defendants ;  that  he  is  so  well  acquainted  with 
his  affairs,  and  the  nature  of  bis  employment 
under  Mr.  Edwards  such^  that  he  believes  that 
if  any  anch  dealings  had  been,  it  would  have 
come  to  his  cognizance.  He  tells  you,  like* 
wise,  that  Mr.  Edwards  is  not  a  person  that 
useth  t6  deal  this  way :  it  was  very  proper  to 
ask  him  this,  because  it  is  common  tor  many 
persons  to  indorse  notes  in  this  manner.  He 
saith  that  it  is  not  his  usual  custom  :  it  cometb 
not  into  his  public  business ;  and,  as  to  his  pri- 
vate transactions,  he  never  knew  him  to  do  it. 
They  were  then  going  to  call  a  witness  to  prove 
tbe  body  of  the  note  to  be  Mr.  Kinnersley'a 
hand-writinp'.  'Upon  this,  Mr.  Kinnersley 
took  upon  him  to  admit  that  it  was  all  his  own 
hand-writing.  So  then  it  is  to  be  taken  for 
confessed,  that  the  body  of  (he  note  was  his 
writing.    It  is  written  in  this  manner, 

"  August  16,.  1727. 
"  I  promise  to  pay  to  Samuel  Edwards,  esq. 
or  his  order,  three  months  after  date,  the  sum 
of  twelve  hundred  and  sixty  poonds,  for  value 
received,  TuoaiAS  KiNNEasLEv.^' 

."  £.  1,260. 

Well,  gentlemen,  after  this,  the  coansel  for  the 
pro8e.cution  say,  that  Mr.  Kinnerslpy  hath  in 
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effect  oonfesied.iMi  ipaoii  «» oMipmrti  to  -vM 
^ey  $Uind  in  n^of  to  oonfifft  jiiKiof  l|i'wf«r- 
^vy.  First,  they  t^ll  Mr.  WH^bt,  wtiomfs 
iireiiei^t  at  tbe,eijiMuwati«Mi  of  ftlr.  iKiwMriliir 
Utoremr  RiebiirdtfapJkikif!.    itfr.iWqfirlitteilii 

yon,  tbfkt  At  .tfaMJt  time  ib.e:4.ofMlm!t  £kiiiec0- 
Jey  ow'oed  tbatt|l^  oo^.wwe  all.hjrii«vfpMiKil- 
vvritiog;  thfit  Rff .  B4wde  th«ie0pcin  otkad 
liiv  xvliy  ke  4rew  th^  note  .payoUe  lo  tiin^ 
VKhen  tb«re  i^ier  had  4^00  apy  dealing^  be- 
4wefeu  them.  Mr.  Wrt^bt  aaiw,  tto  the  de- 
fendant JBLianereley  oiwned  at  that  tioie 
that  there  nefer  bad  been  any  dealings 
^tween  them,  and  likewise  JtuX  be  did  net 
liDOw  Mr.  JSdararda,  nor  liad,  to  ihebeat  of  hie 
Jinowledge,  eteraeen  bim  till  tbeobefi^re  air 
iUcbard.  But  be  aaid, -that  the  .neaiiMi  ef  bia 
4oing  it  li^aa  tbia :  that  he  .waa  indebted  lo  the 
#tber  defendant  Sales  in  a  ^sum  of , each  an 
iMiioiwtand  aaere ;  and  that  Bales  desiicdMm, 
ibe  defendant  iUnneraley,,  to  write  him  a  pro* 
liMiseryiiete  far 'that  jsnm;  that  he  asked  Mr. 
JEIalea  if  bom  he<ahonld  mafce'tbe  note  pnyaf^le 
iPy  And  Mf.  Hales  siiid  to  Saipoel  Edwaods, 
Mq.  And  that aecordipg^Vy  be. wrote  the  aale  m 
dint  manner  that  it  no«r  appears  in  to  ymi  npon 
ijbe  i«*qQest  of  Mr.  Bales.  Mr.  Wriffbt  teUa 
^tt,  that  at  that  time  he  badrbeard  mat  had 
fnattelatiog  to^tbe  diacanrse  with  Bird ;  and 
fcitald'him,  ll^hy  you  hare  «vpreased  ;yaur- 
imlf taa^tf  yon «ws arniiQed and  trndonemMi ; 
«r^y  did  ym  aay  that,  if  Mr.  Hales  -raqtiealed 
f90«r  ivnliD|r  hun  ^  ^Qie  4or  sueh  .a  aiim  aa 
4,960/.  P  Upon  Ibis,  one  Mitford  aaid  to  Mr. 
JUonersley,  Yon  shall  not  go  on  to  •de«Lai« 
yourself  any  further,  yon  •may  do  yonraelf  an 
jqjury .  This  Is  made  -uae  of;as  a  oivauaMtanoe 
Jby  the  king's  eonnsel,4hat  Mr.Kianersiey^ras 
^ing  to  .explain  bmiself  further  if  he  had  not 
iJMen  prevented  by  his-fciand:orafliettor,  who 
Jkoew  the  ^onseflpianfie^f  a  confession  of  tins 
nature.  Mr.  Wright  tctis  yon,  that  at  this 
ilime  when  Mr.  Bird  jwas  .eixamined,  and  aaid 
Ibat  he  had  not M  thatrtime  shewed  the  noteio 
lUanersley,  when  be  aaid,  that  hoir  it  came  lo 
Jie^  indorsed  b^  Mr.  Edwards  he  oouM  not  tell. 
JUr. 'Edwards  hereupan- naked  him  wbelbar  he 
Jinew  of  tbia  indorsement  -belbre  JUr.  Bisd 
jhAved  him  the  note  ?  That  he  aoaMwared  that 
ibe  did,  but  that  how  it  •came  thene  he«aukl  Bat 
iiot  tell.  So  that  that  ,is .  the aiibstanoe  ef  his 
^ofessionjn  that  jreapeot,  that  he  did  know  of 
at,  though  be  aaid  he  jkaew  not  how  it  came 
ihere.  ^v  Bichard  Hopkins  likewise  was 
tf ailed  to  give  an  aeoonqnt of >what  passed  bd*are 
him:  heaaifth  that. he  loak  miootes  .of  .what 
passed  ;  that  it  was  in  the  latter  end  of  Sep- 
tember that  he  was  brought  before  him  charged 
ii^itb  forgery  of  two  notes,  ibis  of  l,S60/.'and 
another  of  1,000/. ;  that  as  to  this  note,  it 
seemed  to  him  an  altered  note,  which  wan  the 
occasion  of  bis  more  atrict  examination  of  the 
matter.  He  saith,  that  he  examined  Mr.  Birfi, 
who  advanced  this  money,  who  said  that  b^re 
he  had  shewn  thia  note  to  Mr.  Kinnersley, 
'When  be  had  xuily  told  him  that  be  bad  a  note 
^f  hit  hand  left.iritb.Jhvii./or  .%sMurityi.he 


aoaprwod,  I  \swm  Aal  (fan  baxe^  it  b  diw 
1,900/.  .payable  in  tbfAO  meiitbs  to  ^BaaaiMl 
Sd^»iarda»,osq.  or  hjia,order,  and  4a  indmaod  bjr 
SaBMM  lEdwacda.  Sir  JUohardiiereppimaafeei 
Mr.  JSdwaida  if  he  had  bad  angr  fWwffi  vilb 
Mr.  ICinnersley?  Who  aaid  that  he  had  no*. 
Kinnerriey  awoaaid  ibe.aame,  but  aaad  ibat  h» 
drew  tbia  note  payable  to  Mr.  Edwards  at  the 
newest  of  the  other  defendant  Hales,  to  whom 
he  waa  indebted  in  that  aqm,  and  more ;  bi|t 
that  he  did  not  know  Mr.  Edwards,  nor  to  the 
beat  of  hia  knowledge  had  ever  seen  htm  before 
that  time.  He  aami,  that  apon  his  obaarvini^ 
that  it  waa  very  atrange  that  he  ahonld  make 
auch  a  note  payable  to  a  pcaraon  with  whom  he 
awnad.thathe^adna  daali^ga,  and  wbo  vw 
an  utter  stranger  to  4009,  Kanperelfey  yn^^'^it^ 
fortbor  to  open  hia  ipinfl,  but  ane  ,j)|ilftK4 
atopt  apd  prav^^  him  ftom  jgoing^  oew 
Aichaivl  Dav4a»  who  is  thje  constable  tbat  ^pr 
pt^bondedbioiy  yvaa«ext.called  to  give  i^90r 
Qoppt  of  wb«^t  paaaed  ^bentbe  vrivrnat^pne 
issued  out,  ,and  given  Imoi  to  be  ayoopted.  HiP 
lellsyou,  tbatbecanse  Mr.  Kinpapmlay  Uvatf 
iN|t  of  the  cjlf  f  -he  went  to  a  public  home 
srUhin  the  jorifdi0«op  of  the  city,  m^  sent  ^ 
j^rlar  to  daaire.to  w^  with  pirn  $  hot  re- 
ijeived  ^maaier  |fc^  ba.wfa  not  in  toiwn.  ;He 
anqjpirad  n»h?n  >be  would  'be  in  ^onvif  ami 
went  hipnsalf<ai|d;made  a  pretence  of  .a  4Mh:|jiIp 
.wanting  to  be  jmffroc^.  At  firat  laame  oat 
the  daughter,  and  then  the  naother,  .whaoa 
he  pfttuainted  with  hia  bu9inasa:  at  firat 
they  6a««nad,to,aay.tbat  he  waa  not  at  home, 
w  did  not  9MUhW  aay  where  be  was ;  bat 
aQer  jtbat  he  had  gi?en  jan  aooaunt  of  liis 
business,  be  waa  :carried  i^to  the  pariour, 
and  then  Mr.  Kinnersley  came  to  him.  Ao 
told  him  the  bi|sipess  of  the  m/irriage :  the4e« 
iendaat  therepipon  asked  him  severdiVi^"^iOBe; 
and,  .ampng  the  rest,  how  old  the  lady  to  be 
Riarried  was?  This  is  necessary  to  be  men- 
tioned, bp(9auae  they  \^VfB  inaiated  upan  it  aatik 
proof  of  bia  boneaty,  tbat  he  asked  whether 
ahe  was. of  age  or  not .^  And  baipg  tald.that 
abe  n^  not,  tbenaaked  whether  tbeie  waa  coo- 
sent  of  relatione  or  not  ?  If  (said  be)  there  b^ 
not,: I  will  not  be  concerned  in  a  thing  of  this 
nature  for  100/.  .He.i«as  .told  that  the  ble- 
ther jTfs  with  her  at  the  Magpie  tavern,  amI 
aaked  tiago  thither  for.aatipfactipn,  but  wontd 
not  go.  Upon  thia  the  conatable  aaitb,  that  te 
.vent .away,and .made it  bisbuainess  to.wala|i 
,apd  see  when  Mr.  lUaneiflcy  ean^e  o.ut  in 
an  hopr /or  two  he  name  out,  he  dogged  him  np 
Ibe  Mipories,  then  when  .he  w«b  oome  with- 
in Ald^^te,  he  told  him  that  bo  bad.  a  warrant 
Sfaipat.himfor  forgery  of  a  note  of  1,360/. 
e  tben-deainad  bim  to  ^  into  a  bouaa  with 
■him,,  where  he  asked  to  see  tbe  ]itarrant :  Unqp 
aeeing  it,  be  aaid,  (that  if  the  gemleman  Iwyd 
aent  for  him  .he ahonld  readily  have  come  .to 
.bipa.  Being  ;aaked;wky  be  denied  bimaelf? 
He  a^weredt  tbatbe  waa  .afraid  of  being  ar- 
j^eated  for  debt,  and  ^khatsraa^he.raason  of  iya 
4apying  bimsalf  .wiien. the  constable  .came  |a 

-joniwaior  tan.  .^IfoitteaownadtbatlhAnQti 
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J^r  a  Mttdemetmor* 

bis  Mrn  fiand-writhig ;  bat  mid  tbatbe 
r  not  bow  the  indoreemeDt  came  tbere. 
Tbia  agrees  with  what  was  said  bjr  the  coonsel, 
and  proved  by  the  witDeaseH,  coneeraiDg  what 
was  said  by  him  apoD  bis  exanmiatioD  before 
sir  Richard  Hopkins,  and  to  Mr.  Bird  at  his 
eamptiiig-house  when  he  came  to  him.    This 
k  the  evidence,  as  to  tbe  faet     The  oonnsel 
ftr  the  prosecutioD  go  on  and  say,  that  there 
hath  beea  a  private  correapondenoe  carried  on 
between  thw  two  defeodaats«  which  they  inr- 
sist  on  as  a  circttmatance  to  make  it  likely  that 
they  jouied  herein.    They  called  to  tbis,  first, 
Hr.  Thomas  Bab,  who  saith,  that  both  the  de- 
iendanti  used  to  meet  frequently  at  his  hoase^ 
thai  Mr.  Hales  frequently  came  there  eariy  in 
the  momkig,  would  sometimes  walk  about  a 
cottsidemble  time,  would  ask  sometimes  Jf  the 
miniatfT  bad  been  there  witboot  naming  him, 
hot  they  knew  whom  he  meant,  having  fre- 
quently seen  them  together ;  that  some  time 
More  Kinnersley  came  in,  Hales  sitting  by 
the  window,  saw  him  go  by  and  went  to  him ; 
flometimee    Kinnersley   came   in    and   went 
throagh  the  coffee-room  into  a  back  room,  and 
Bales  would  follow  after  him,  and  they  wouM 
•lay  there  together;    Kinnersley  sometioKes 
would  go  out  at  one  door,  and  Hales  imme- 
dateJy  go  ont  at  the  other ;  that  this  continued 
lor  about  a  month  or  three  weeks  before  Mr. 
^ie^a  apprehenaion ;  that  one  time  partica* 
kdy,  Mr.  Kinnersley  passed  by  and  went  down 
¥ieet-street,  and  Mr.  Hales  seeing  him,  rose 
np  and  went  out  after  him  ;  this,  he  saitb,  was 
about  a  month  before  the  defendant  Hales  waa 
taken  up.  -He  saitb,  that  they  seldom  sat 
down  iQ  the  public  room,  but  went  into  a  pri^ 
Tate  room.    John  Brooks  was  next  called,  who 
sakh,  that  he  keeps  a  coffee-house  in  Down- 
ia^-street,  in  Westminster.    He  said,  that  Mr. 
Kinnersley  used  to  come  sometimes  to  his 


coffee- bouse,  send  for  a  porter,  and  give  him  a     defence.    His  counsel  insist  that  he  is  n 


note  finr  Mr.  Hales,,  who  hath  come  to  him, 
and  they  have  gone  into  a  private  {>art  of  tbe 
room,  and  there  they  have  staid  for  three  oc 
four  hours  together ;  that  it  being  in  the  even- 
uig  be  hath  thought  them  in  the  dark,  and 
asied  tbe  servant  why  a  candle  was  not  car- 
ried them  ?  Who  hath  answered,  that  he  had 
carried  them  one,  but  they  refused  it,  not  car- 
ing to  be  interrupted ;  that  they  met  thus  about 
three  or  four  times  in  a  month,  a  little  while 
before  Mr.  Hales  was  apprehended.  Mr.  Jane- 
way  also  was  called^  who  saitb,  that  he  hath 
aeen  tbe  two  defendants  several  times  retire  up 
stsirs  together  at  his  coffee-house.  This,  gen  - 
tlemen,  is  relied  upon,  and.  given  in  evidence, 
to  shew  that  tbere  was  a  correspondence  be- 
tween them  about  some  afibirs  not  so  proper  to 
be  managed  in  public.  This  is  the  substance 
sf  tbe  evidence  <«m  the  side  of  the  prosecution : 
end  tbe  counsel  for  the  king  tell  you,  that  as  to 
tkiags  of  this  nature,  they  must  be  done  in  a 
very  private  way  in  order  to  prevent  a  disco- 
verv ;  it  caunot  be  expected  that  they  would 
calf  persons  to  see.  such  a  thing  done;  that  the 
ooly  evidence,  thereforei  thot  pan  be  ^ven  is 
VOL.  XVII. 


cwcnnatiooe..'  Well,  gcotlem^n,  the 
dants  come  upon  their  defence :  tbey 
by  different  counsel,  and  make  a  separ 
fence.  The  counsd  on  tbe  behalf  of  i 
fendant  Hales  insist  that  there 'was  a  d 
from  Kinnersley  to  Hales,  for  which  l! 
was  given ;  that  this  doth  appear  ixom 
veral  declarations  made  by  Mr.  Kin 
from  time  to  time*  They  rely  upon 
evidence  of  such  a  debt  for  money  adva 
him,  and  that  this  note  was  given  by  1 
feudant  Kinnersley  for  such  a  debt.    T 

J^ou  that  Mr.  Hales  being  a  bankrupt,  aQ( 
ore  it  not  beioff  proper  to  have  such  a 
bis  own  name,  because  it  would  be  liab! 
claimed  by  the  assignees  in  tbe  .comml 
bankruptcy  against  him,  that  therefore 
proper  to  make  use  of  tbe  name  of  anotl 
son  ;  that  Mr.  Edwards  was  never  a0e< 
injured  hereby ;  that  part  of  the  mont 
been  paid,  ana  if  tbey  had  had  a  little  pi 
as  400/.  was  paid,  so  tbe'rest  would  ha* 
paid.  And  though  tbey  admit  that  the 
mg  of  such  a  note  in  tbe  name  of  ano 
^ance  credit  without  his  leave  was  cr 
vet  it  did  not,  they  say,  really  affect  or 
him.  And  then  to  shew  that  there  wu 
son  or  foundation  for  the  giving  of  thi 
tbey  said  that  they  would  call  witnei 
tbere  was  an  acpount  stated,  upon  whi 
money  appeared  to  be  due.  They  call 
bert  Burkit  to  it :  but  be  saitb  that  be  ki 
of  no  such  account,  it  is  all  imagiaation 
his  name  was  made  use  of  without  his 
ledge ;  that  he  knew  nothing  of  any 
ever  due 'between  them:  so  that  it  is 
that  that  witness  is  lost  in  Ihe  examina 
to  any  benefit  to  them.  Tbey  said  that  tfa 
another  witness  who  happened  not  to  be 
this  is  tbe  sobstapce  of  the  defence  of  1 
fendant  Hales.    Kinnersley  then  comes 


denced  to  be  concerned  and  knowing 
forgery ;  that  as  this  is  a  crime  of  a  ver 
ous  nature,  and  deserves  the  greatest  p 
raent,  so  it  is  neceissary  that  tbe  cleares 
phonld  be  given  you  before  you  convic 
Tbey  say  that  his  cbaracter  likewise  n 
stronger  evidence  than  others ;  that  his 
is  more  concerned  than  others,  becau 
vefy  exercise  of  his  function  depends  u( 
credit,  without  which  he  will  be  of  no 
tbe  parish  where  he  doth  or  may  minister 
tbey  say,  that  it  appears  by  tjie  evidet 
tbe  side  of  tbe  prosecution,^  that  he  ii 
careful  in  the  discharge  of  his  fiinction, 
tbey  insist  on  from  bis  refusal  to  be  coo< 
in  a  marriage  without  a  licence  and  cons 
friends,  it  k^iog  contrary  to  acts  of  parii 
and  to  the  canons  of  tbe  chnrch,  and  tba 
suppose  him  as  cautious  in  other  things, 
say,,  that  the  thing  itself  is  usual,  an 
it  is  an  innocent  and  harmless  thing;  t 
person  is  hurt  by  another's  engaging 
him  a  sum  of  money  by  such  a  note ;  tl 
person,  indeed,  who  gives  such  a  note  is 
to  an  action  for  the  money,  but  that  tber 
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fcijarv  done  bo!  the  iMnon  to  whon  U  it  made 
pavable ;  thai  llMnetore  as  to  Mr«  Kuraenlev'a 
aobscribiiiff  a  note  for  ao  moeh  money  payable 
to  Samuel  Edwarda,  caq.  eqiadally  wmo  it 
was  done  upon  tha  reoueat  of  the  defandant 
Halea,  upon  aoeaont  or  a  dabt  which  waa  daa 
from  him  to  Halas,  and  for  th^  oonveoienoa  of 
Bales,  it  was  an  innooeot  thio§f ;  that  Kinners- 
ley  waa  to-  fiay  Halea  fM>  nittoh  money,  and 
Hales  himself  desired  a  note  for  it  in  this  name. 
They  say  that  Rinheraley  might  be  induced  to 
do  this  from  the  credit  and  character  of  Halesi 
and  from  tl^ir  former  acqoaincanoe ;  that  he 
Was  the  mmtster  in  hia  nariah  when  the 
partnership  was  between  nim  and  air  Sle- 

J^hen  £rance;  that  notwitbataudmg  hia  mis- 
brtunes  since  that  first  acquahitanoe,  it  is 
plain  that  he  bath  been  corresponded  with 
ny  persons  of  credit,  therefore  there  can  be 
no  reflection  on  that  head  on  Mr.  SJnners- 
ley.  And  they  sav,  that  as  there  waa  no- 
thing cnlnable  in  givuMr  of  the  note,  ao  nofthiog 
amiss  hath  happened  tberenpon ;  that  if  Mr. 
Bales  hath  done  any  tiring  amisa,  it  does  not 
nffect  Mr.  Kinnersley.  Though  thay  raise  Mr* 
Hales's  credit  at  first,  yet  afterwtfd  they  abk 
It,  and  aeem  to  throw  the  l>lame  upon  hinu 
They  plead  aho^  that  thelw  ia  no  evidence  that 
the  indoraament  was  upon  the  note  when  it  waa 
nubscribed  by  Mr.  Kmnersky.    If  it  waa  after- 


wards  (say' they)  indoned  with  or  without 
nuthority  from  Mr.  Sdwai^it  will  not  aifoct 
Kinnersley,  except  there  be  express  proof  that 
liedidit.  Theyaay  abo, that tbere  ia  no  proof 
of  any  Iranks  deliTered  to  Kinnersley  but  only 
toHalaB;  that  he  had  not  theveflirelbe  oppor- 
tunity that  Halea  might  hare  ;  that  theralbre 
be  is  not  inrol?ed  in  that  drenmatanca  or  the 
inducement  hereto;  that  the  praof  or  evidenee 
giTen  ia  nothmg  against  him.  And  then  (say 
they)  to  what  purpose  should  the  note  be  con- 
triTed  ta>  be  mdorsed  with  the  privity  of  Kmner- 
•ley ,  when  he  hath  no  mannerofbeneflt  thereby, 
Hales  havuig  reoeired  the  money  P  They  ask 
the  question  cm  hono^  and  thence  infinr  that 
Kinnersley  coold  not  do  this*  And  they  insist 
upon  it  in  point  of  bw,  that  the  writing  of  thia 
note  can  be  no  fraud  in  him,  he  hafmg  done 
what  randevs  him  liaUe  to  an  action.  And  to 
nhew  that  the  money  Was  dne  from  Kinnersley 
to  Hales,  they  have  called  seferal  witnesses  to 
nhew  that  there  waa  a  foundation  for  this  note. 
Mr.  Peter  Marsh  waa  called :  He  saitb,  that 
about  ten  or  eleren  years  aso  he  brought  a 
Iwnd  of  50/.  tv  him  made  by  flir.  Kinnersley 
toayable  to  him.  Mr.  Halea  told  him,  that  Mr. 
Kmnmley  owed  him  this  money,  and  had 

{iven  him  this  note  made  payable  to  him,  which 
e  desired  him  therefore  to  get  for  him.  He 
knew  nothing  of  the  matter,  was  surprised  that 
kis  name  was  made  use  of,  and  so  returned  the 
bond  again.  This  is  insisted  upon,  gentlemen, 
to  shew  that  there  were  transactions  between 
Kinnerslev  and  Halea.  Now  whether  this 
fn'ores  a  debt  doe  from  the  one  to  the  other,  or 

Cvres  ao  extraordinary  method  of  taking  bonds 
the  nanca  of  peiiona  without  tb«ir  nonaant, 


▼on  are  to  considers  espectMly^bcn^moal 
Know  that  if  this  bond  had  been  put  ra  suit  bf 
Pater  Marsh,  hd  would  ha?e  been  liable  to  re^ 
cofer  the  money.  Well,  then  William  Cropley 
ia  next  called.  He  saiih,  that  he  received  at 
Janeway's  cofiee-hense  about  60/.  a  debt  that 
was  due  from  Kinnersley  to  him.  He  received 
it  of  the  defendant  Hales,  and  Kinnersley  wa* 
there  with  him  at  that  time.  He  aasth,  that 
Kinnersley  waa  the  origioal  debtor  for  tli# 
money,  and  that  Hales  gave  him  his  dote  for  it. 
He  saith,  that  Kinnersley  had  borrowed  of  him 
an  hundred  and  odd  pounda ;  that  he  brought 
another  gentleman  to  be  security  with  him  for 
it ;  that  lit  the  end  of  six  monibs  he  could  not 
ffet  his  money ;  that  he  enquired  of  Kinueralej 
for  it,  who  led  him  a  dance  from  place  to  plaen 
after  him  for  a  considerable  time ;  that  at  last 
be  waa  forced  to  aue  for  the  money  ;  and  re« 
cOTored  half  from  the  other  rentleman ;  thai 
he  then  prosecuted  Kinnenley  for  ihe  rest  % 
that  then  Kinncrslev  met  him  with  Mr.  Hales 
at  aome  taTcm,  and  then  Hales  told  him  that 
he  was  to  reoeive  about  0  or  700/.  within  abons 
three  months  time,  and  then  be  would  pay  him* 
He  aatth,  that  upon  that  offer  of  Halea  be  took 
a  note  of  Halea,  and  a  new  one  of  Kinnerriej 
for  the  money ;  and  that  in  Febmary  laat 
be  ^ot  the  money  as  before-mentioned,  and 
receiTed  it  at  Janeway'a  coflee- house.  And 
he  salth,  that  aome  little  matter  (about  fifly 
shillings  or  thereabouts)  was  due  lor  tM 
ehargea,  for  which  he  gnre  him  hia  note« 
Hales  gmre  his  note:  for  the  payment  of  n  debt 
of  Kinnerdey's,  a  debt  of  501.)  and  benve  thin 
reason  fhr  it,  that  he  was  to  recme  within  six 
months  about  6  or  700/.  for  him,  and  tberefbm 
he  could  rentnre  being  security  for  Kinnersley* 
This  is  a  tranaaction  of  onite  another  n'atora* 
It  ia  so  far  from  proTing  a  debt  from  Kinnerslew 
to  HaleS)  that  it  rather  prorea  Hales  indebteS 
and  becoming  security  for  the  other.  WelL 
then  John  Welhi  is  callad.  He  saith,  that  hm 
knoweth  not  of  any  money  due  fram  Kin* 
nersley  to  Hales,  hot  that  Kinnersley  owal 
bim  100/. ;  that  afterwards  thia  money  wan 
paid  to  his  attorney,  by  whom  or  bow  he  could 
not  tell.  Mr.  Simpaon,  who  is  a  partner  with 
Mr.  Fowler,  ia  then  asked  concerning  30l« 
borrowed  upon  aome  lottery  ticketi  of  Mr« 
Fowler,  and  is  asked  concerning  thia  moncjr, 
how,  where,  and  by  whom  it  was  discharged  f 
He  saith,  that  he  waa  not  at  the  shop,  and 
knoweth  not  by  whom  and  fanw  it  waa  dis- 
charged. Mr.  Kinnenley,  upon  thia,  applien 
himKlf  to  one  of  the  gentlemen  of  the  jury, 
and  interrogatea  him  how  this  money  waa  paid* 
Mr.  Fowler  was  hereupon  sworn  to  (rive  eri- 
dence.  Upon  his  oath,  he  aaith,  that  be  never 
knew  of  any  transaction  in  the  name  of  Halea  | 
that  he  never  saw  him  at  bis  shop.  That  aa  to 
Kinnenley  tbere  waa  a  transaction  of  money 
borrowed  on  lottery  tickets,  but  he  knowcn 
nothing  of  Hales's  being  concerned.  Another 
person  is  examined  whether  he  ever  gave  m 
note  on  Mr.  Hales's  acoonnt,  or  at  his  reqoeat 
paidaoy  money?   Be  iwithy  that  he  never  did^ 
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m  fcMMtfi  that  «B7  ether  dU.    Tbey  teU 

Ce  dbe,  thai  the  witoenee  for  the  proiecatioB 
le  in  a  great  neei are  proved  the  dental  of 
Mr.  Kianeralej^  of  his  knowiim;  of  the  iodone- 
MBt  t  h«t  Ihey  eell  themselvei  ftnr  forther 
|nof,  evideaoe  of  it.  Tbey  call  Mr.  Jeha  Hayee, 
vim  aahh  that  he  was  present  at  the  emninatioo 
if  Mr.  KiDiierelev  hefore  sir  Rachard  Hepkuw  \ 
Ihat  at  that  tune  the  defendant  Rinaersley  owned 
Us  wntiog  the  body  of  the  mite,  hat  at  the 
tfme  taese  said,  that  how  the  indorseiDent  came 
Iheee  be  could  not  tell.  He  teHs  ^ou  that  tha 
flsntioB  that  wsm  giren  to  the  defendant  Kin^ 
KTsley,  was  after  this  dedaratioa  nsade  hy 
lea;  that  then  there  irasanadmonitioQ  that  he 
Aookl  be  eautioas  in  the  answers  that  he  gave. 
Oa^  Andrew  Grants  likewise  was  present  at  that 
annsioatkNi.  He  saith,  that  that  was  all  that 
oasoedat  that  time,  and  that  he  was  not  stepped 
Iqr  Mr.  Mitfbrd,  hul  only  a  reasonable  camioa 
given  him  that  he  shoula  not  be  too  mnch  b  an 
bnmr,  or  the  like.  This  is  the  enbsUnoe  of 
the  deifcnce  made  by  the  ooonsel  for  both  the 
defoodants.  It  is  the  right  of  the  coansel  for 
the  king  to  reply.  They  sa^,  that  theee  hath 
been  oe  evidence  of  transactions  between  Kin- 
lerdey  and  Hales  to  the  amount  of  any  snch 
inm  as  the  note  is  for;  that  if  the  note  was 
given  with  a  design  to  defraud,  both  must  be 
e^nally  gnilty ;  and  that  it  is  a  very  extraordi- 
nary ming  that  this  note  should  be  written  by 
Mr.  Ktnnersley  as  a  promissory  nets  for  such  a 
•em  payable  to  Samuel  Edwaids,  es%.  when  it 
doth  ^ot  appear,  on  the  defondant's  part,  that 
there  was  any  correspondence  between  Bd» 
wards  and  Kinnersley,  and  on  their  side  it  hath 
been  proved  that  there  was  ne  such  correspond 
dcnee;  that  it  was  very  extraordinary  if  this 
note  wan  civen  for  a  debt  due,  that  it  shenld  he 
taken  in  tlie  name  of  one  with  whom  they  had 
no  money-dealings  whatsoever,  and  over  whom 
they  could  not  be  supposed  to  bare  any  power  ; 
that  this  therefore  seems  to  he  only  to  give  a 
creditto  the  note;  that  it  couM  not  be  of  any  use 
whataperer  without  having  the  name  of  iome 
penon  of  circnmstance  and  ^ndilieo  to  it  who 
wooU  be  obliged  to  pay  the  note;  that  ti|is  note 
most  have  been  thrown  upon  Mr.  Edwards,  ap- 
pean  (they  say)  Irom  the  dedaratioa  of  Kin- 
nersley, tbat  he  was  an  undone  man.  1^  then 
k  was  of  any  uee  to  bevraw  money  upofi  or  in 
aay  oilier  way,  it  mast  be  from  the  substance  of 
Mr.  Bdwavda,  and  not  from  the  poverty  and 
deicieney  of  Kinnersley.  They  insist  upon 
that  cuneomstanee,  and  the  declaration  of  iCiur 
aenl^,  that  he  knew  of  that  indoraement, 
thsngh how  it  caaae there,  he  said  thathe  knew 
nit.  And  farther  they  say,  that  as  the  name 
was  Mr«  Edwardp's  own  handnWriting,  if  that 
the  word  *  ffree'  was  wrote  nnon  the  paper,  it 
must  be  before  the  writing^  or  the  body  of  the 
note.  It  cannot  be  imagined  that  the  words 
were  not  th««  before.  It  cannot  be  supposed 
tbat  Mr.  Edwards  would  set  his  name  to  the 
vwd  *  ftnoy'  or  to  any  other  word  on  the  beck 
ef  a  note  promising  the  payment  of  l,S60iL, 
^^'rixoMMitha^tn  him  or  bii  Older*   They 


inqat,  therefore,  tbat  this  name  und  tf|e  word 
<ffree*  were  upon  the  paper  before  the  note  was 
wrote,  and  that  this  is  a  strong  apd  reasonaUo 
evidence  that  Kinnersley  most  be  privy  to  the 
name  of  Edwards,  and  the  indorsement  at  that 
time.  Afhv  that,  Mr.  Kinnersley  desired  to  be 
heiMrd,  and  ho  wap  indolfled :  but  as  to  that  yoi| 
haye  beea  informed,  that  in  uidictments  for 
misdem«f^noHm,  whMeyer  the  defendant  saith 
for  lumaelf,it  will  have  no  (urther  validity  tbaa 
as  the  oounoel  insist,  ai|d  evidence  is  brought 
fop  him*  The  oircomstance,  therefore,  is  very 
diffisrent  foom  wbot  is  allowed  when  personp 
are  proseeotod  in  capital  caaes.  However,  yot| 
have  heard  how  he  hath  declared  in  the  moat 
solemn  manner  hie  ionocenoe.  Ypu  are  to  coor 
aider  whether  that  is  of  any  vaUdity,  unlM 
there  was  evidence  of  sqoh  a  debt  dup  from  the 
defendant  Kinnersley  |o  Hales  the  other  de- 
fendant, whother  yoq  will  take  it  upon  his 
word.  This  being  tb^  evidence  on  both  sides, 
the  first  qupstioa  is,  whether  the  indorsement  it 
forged,  hecpuse  till  you  determine  that  it  is  a 
forged  indorsement,  there  can  be  no  prosecti? 
lion  for  the  pqbUcatjon  of  it.  If  it  be  a  true 
indorsement,  no  person  can^Jie  gujUy  of  tlio 
pnbliealion,  mupb  lesf  qan  Mr.  Kinpersley, 
who  did  pot  deliver  the  note :  that  thereforp 
lieth  upon  tbe-d^enoe  of  Mr,  Hales,  which  is 
pot  mtde  hut  by  the  defopce  of  Kinnersley. 
You  are  to  oonaider  then  the  opportunitv  tfaiat 
the  d^fondapt  might  take  hold  of  from  the  re«> 
eeivlpg  of  firanks  for  spveral  years  from  Mr. 
Edwands ;  and  you  will  consider  whether  there 
i>  ony  ckpr  proof,  or  so  much  as  the  colour  of 
it,  that  Mr.  Edwards  vras  privy  to  an  indorse- 
meat  of  this  nature,  or  there  was  any  occasioi|i 
for  such  an  indorsement.  If  no  such  money 
wps  indeed  due,  to  what  purpose  should  tfaio 
note  be  indorsed  f  Upon  the  best  observationa 
that  I  pan  make,  1  pee  not  any  evidence  to 
raise  a  reasonable  presumption  from,  that  thin 
was  a  fair  and  justifiable  indorsement.  If  it 
WPP  net  an  impoaitioo  on  Mr.  Edwards,  becauan 
it  makes  him  liable  as  an  indorser  for  the  sum 
mentioned  in  the  note,  if  you  should  find  that« 
yet  you  pre  to  consider  whether  it  is  fair  to 
mpke  use  of  pnotber's  nan^  in  a  note ;  for  Mr» 
Kinnersley,  who  by  his  own  confession  is  % 
poor,  undone  man,  end  whose  living  is  under  a 
sequestration,  to  make  a  note  indoned,  hy  an- 
other person  who  can  never  he  reimbursed  hy 
this  person  whosubsoriiMd  the  note,  it  is  a  very 
eKtvaerdinary  way  ;  though  they  say  that  it  \% 
an  innocent  way  of  raising  money,  for  a  per- 
son in  custody,  or  liable  to  it,  to  make  use  ef 
the  name  of  a  snbstantial  person  in  such  a  note, 
whose  credit  must  he  at  stake  for  the  money. 
And  then  «t  to  the  npture  of  the  note :  if  it  was 
only  a  promissory  note  for  so  moch  money 
payable  to  Samuel  Edwards,  esq.  it  was  not  il 
such  consequence,  for  then  be  was  not  liable : 
but  he  is  liable  to  the  payhient  only  upon  tha 
IndorKment  of  such  a  note.  Why  then,  gen- 
tlemen, you  are  to  consider,  whether  this  notcw 
when  Mr.  Kinnersley  had  wrdp  it,  could  be  of 
any  naain  the  world  nnlesa  it  was  indnrmd  al^ 
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forwards.    Wh^  then  this  note  is  dtber  a  pre- 
paration to  obtain  Mr.  Edwanla'a  roluntary  in- 
dorsement for  a  security,  or  an  imposition  upon 
bim.     Hath  any  evidence  beep  produced  to 
shew  a  probability  tbct  Mr.  Edwards  wouM 
'gi?e  him  that  liberty  to  transfer  bis  own  insoffi- 
cieucy  and  poverty  upon  him,  and  make  him 
liable  to  Mr.  Edwards,  which  can  have  no  effect 
but  by  an  indorsement ;  doth  not  Mr.  Kinners- 
ley  pat  it  into  the  power  of  Hales  to  negoctate 
this  note  ?  Therefore  I  must  inform  you,  if  two 
persons  contrire  together  to  draw  such  a  note, 
ted  make  use  of  it,  both  persons  concerned  in 
the  transactien,  in  my  opinion,  will  be  guilty. 
¥brgery  is  an  entire  nict.    Though  one  person 
doth  one  part,  and  another  the  other,  both  are 
cquallv  guilty.*    Gentlemen,  it  is  material,  as 
bath  been  observed,  to  consider  when  this  in- 
dorsement was  made ;  and  if  it  was  a  forged  in « 
idorsement,you  vi^l  consider  when  it  will  appear 
to  have  been  indorsed.  You  have  beeu  truly  told 
that  this  can  be  only  known  by  circumstances : 
ftherefore  you  are  to  consider,  wihether  the  name 
tif  Samuel  Edwards  can  be  supposed  to  be  set 
there  after  the  note  was  wrote.  Well  then,  what 
9s  the  proper  and  natural  way  of  understanding 
this  transactbn  ?    If  there  be  the  name  of 
«  person  on  any  paper,  where  there  is  room  for 
mdcing  an  alteration,  what  is  natural  P    Why, 
to  ttansact  on  the  ether  side  what  is  necessary 
to  supply  and  make  that  complete,  without 
xrbich   the  name  would  be  to  no  purpose. 
Therefore,  that  is  a  material  consideration ;  if 
It  is  impossible  that  the  name  could  be  wrote 
after  the  making  of  the  note,  whetl^  that  be 
not  a  reasonable  presumption  that  he  saw  this 
indorsement  when  he  wrote  this  note.    Sop- 
jpose  the  words  only  '  ffree  Samuel  Edwards,' 
^t  was  not.  proper  to  irrite  this  note  on  the  back 
.tof  it.     If  this  indorsement  was  made  without 
bis  privity,  how  came  he  to  know  of  it  when 
he  came  to  Mr.  Bird  ?    And  upon  Mr.  Bird's 
telling  him  that  he  had  a  note  of  his  left  with 
'Itim,   immediately  answered,  "  1  know  that 
you  have ;  it  is  for  so  much,  payable  in  three 
'months  to  Mr.  Edwards,  but  how  it  came  in- 

*  horsed  by  him  I  know  not  ;**  when  Mr.  Bird 
swears  that  he  bad  not  then  acquainted  him 
with  the  indorsement,  nor  showed  him  the  note 
at  that  time.  No  evidence  bath  been  produced 
to  shew  bow  be  came  to  know  that  it  was  in- 
^rsed.  He  declared,  indeed,  that  he  knew 
not  how  it  came  to  be  indorsed :  but  you  are  to. 
consider,  whether  that  part  wherem  he  de- 
clares his  knowledge  u  to  be  regarded,  or  what 
he  declares  he  knows  not  of.  A  declaration  of 
this  nature  will  be  taken  most  strongly  against 

*  — ■— — ^-^ — —  — 

*  See  EmI's  PleM  of  the  Ciowd,  A.  19, 
1.69. 


bim.  Consider,  therefore,  whether  this  hMer 
part  of  his  declaration  be  sufficient  to  diseharge 
nim.  If  he  knew  that  It  was  indorsed,  yoa 
ahottid  have  some  evidence  upon  what  acooant 
it  was.  As  to  the  rest,  as  to  the  character,  bis 
coat,  or  the  like,  you  are  to  try  him  upon  the 
same  law  with  Hales.  I  know  not  why  the 
habit  be  wears  should  exempt  him  from  the 
common  rules  of  proof.  As  to  the  parlicolar 
circumstance  of  bis  usefulness  depending  on 
his  credit,  that  is  left  to  you.  But  the  wuam 
law  is  made  for  one  that  is  for  another :  Yoa 
are  therefore  to  consider  of  it.  If  this  be  a  fair 
indorsement  you  must  acquit  both.  If  you 
are  satisfied  tnat  it  is  not,  Imt  the  indorsement 
is  a  forged  indorsement,  whether  either,  and 
which  of  the  defendants  seems  to  be  {^ilty. 
You  are  to  consider  the  nature  and  arcuDi« 
stances  of  the  transaction,  and  whether  tbera 
appears  any  thing  to  distinguish  the  one  from 
the  other,  and  accordingly  give  your  verdict 
against  the  one  or  the  other,  if  you  desire  it, 
the  note  will  be  given  to  you. 

Jury,  My  lord,  if  your  lordship  please,  we 
will  take  the  note  up  with  us. 

Kinntrilev,  I  desire  to  be  beard  — — 

L.  C.  B.  Not  in  case  of  a  misdemeanor.  I 
know  not  any  instance  in  which  it  hath  beeo 
allowed. 

Kinnersley.  1  beg  leave,  my  lord.  I  take 
the  Lord  to  witness 

L,  C.  B.  All  I  can  say  is,  if  you  have  a 
mind  to  aver  or  affirm  any  thing,  the  Court 
would  rather  be  irregular  than  abridge  you  of 
any  thing. 

Serj.  Whitaker,  My  lord,  it  never  was  al« 
lowed ;  after  your  lordship  has  summed  up 
the  evidence,  and  the  jury  giung  out :  it  in 
strange  Mr.  Kionersley  will  behave  so. 

Att,  Gen.    Is  it,  my  lord,  to  be  alkiwed  ? 

£.  C.  B,  The  gentfemen  have  insisted  npoB 
it    You  cannot  M  heard.   « 

Kimnersley.  By  the  living  God,  1  know  no* 
thing  of  it  1 

CL  cfArr.  '  [Calling  over  the  Jury.]  Ara 
yon  all  agreed  in  your  verdict  F  - 

Jurymenk,  All. 

Cierk.  Who  shall  speak  for  you  ? 

Jurymen.  Our  foreman. 

Clerk.  How  say  yon,  is  William  Halai 
Guilty  of  the  misdemeanor  wherewith  he  standi 
charged,  in  forging  an  indorsement  on  a  pro* 
missory  note  for  1,S60/.  in  the  name  of  Samoel 
Edwards,  esq.  and  publishing  the  same  know- 
ing itto  be  forged,  or  Not  Guilty  ? 

JPoremim.  Guilty. 

Clerk.  Howjmy  yoo,  it  Thomas  Kinnersky 
Guilty  of  the  said'misdemeanonr  wherowith  t^ 
■taods  charged,  or  Not  Guilty. 

FormaiL  Ooilty, 
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Triia  ef  Waiiam  Hdet. 
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475.  The  Trial  of  William  Hales,*  for  a  Misdemeaaor,  in  ob- 
taining from  Thomas  Bird  the  Sum  of  Seven  Hundred  and 
Fifty  Pounds  by  false  Tokens,  &c. :  3  George  II.  a.  d.  1729. 


Tbe  Jury  called  oyer  again. 

G»k,    OyEZ,  Oyez,   If  any  one  can 

flftm^&c.  &c» 

'  Indictment. 

Willtam  Hales  stands  indicted  by  tbe  name 

«  «f  William  Hales,  &c.  for  fidsly  and  deceitfully 

•bttiniDg  tbe  sum  of7bOL  of  Thonaa  Bird  by 

a  hht  token,  tiz.  a  promissory  note,  in  tbese 

ffonls  following : 

"  Augutt  16, 172r. 

^  1  promise  to  pay  to  Samnel  Edwards,  esq. 

er  bis  order,  within  three  months  after  date, 

iie  sum  of  twelve  hundred  and  sixty  pounds, 

lor  valae  received,         Thomas  KnwEBsuEY." 

Od  which  note  there  is  the  following  indorae- 
nent; 

**  Pray  pay  to  the  order  of  for  value 

Rodvcd,  Samuel  Edwasos." 

to  the  great  damage  of  Samnel  Edwards,  esq. 
&e.   To  this  indictment  he  hath  pleaded  not 

guilty. 

Mr.  Strange.  May  it  please  your  lordship, 
tb»  is  an  indictment  agamst  the  prisoner  Wii- 
fiain  Hales  only.  It  sets  forth  that  |ie,  having 
in  bit  possession  a  certain  writing  purporting  to 
be  a  promissory  note  made  in  tbe  name  of 
Thomas  Kinoersley,  wherein  th^  said  Thomas 
Kioaerriey  is  supposed  to  promise  to  pay  the 
•am  of  1,360/.  to  Samnel  Edwards,  esq.  within 
three  months,  with  a  forged  indorsement  of 
Ur.  Edwards  on  that  note,  did,  in  March  last, 
fthly  and  deceitfully  obtain  of  Mr.  Thomas 
Bo^,  the  sum  of  750/.  by  that  false  token. 
This  is  laid  to  be  contrary  to  the  statute  in  that 
cue  made,  to  the  damage  of  Samnel  Edwards, 
oq.  &C.  to  tbe  breach  of  his  majesty's  peace, 
and  to  the  ill  example  of  his  nuyesty^  siugects 
ia  like  case  offending. 

Mt,  Gen.  My  lord,  this  is  an  indictment 
apimt  Mr.  William  Hales,  for  obtaining  a  sum 
«  money  by  tbe  false  token  of  this  note.  For 
thb  we  wilfonly  caU  Mr.  Bird. 

Mr.  Bird  sworn. 

Ait,  Gen,  Mr.  Bird,  look  upon  the  note,  and 
give  an  account  who  brought  it  to  you,  and 
what  money  yon  paid  upon  it  ? 

Bird.  ftlr.  William  Hales  brought  it  to  me 
fin  March  !20th,  last. 

Att.Gen.  What  did  he  say  ? 
^^d.  Ho  said,  that  at  tbe  request  of  a  gen- 
wman,  I  was  to  lend  him  750/.  upon  that  note. 

^L  Gen,  Did  he  produce  the  note  ? 

!  Aitth^  pree#Ag  and  foUfwing  Cases. 


Bird,  Yes,  Sir,  I  had  it  then  of  him. 

Att,  Gen,  Was  it  then  indorsed  as  it  is  now  f 

Bird,  Yes,  Sir,  in  the  manner  aa  now. 

Att,  Gen,  How  much  money  did  you  de* 
liver  him  upon  it  ^-^Bird.  750/.  * 

L.  C.  B.  Pengelly,  Did  you  deliver  it,  when 
he  delivered  you  this  note? 

Bird,  Yes,  my  lord. 

AU,Gen,  Should  you  have  let  htm  hav* 
this  money  if  he  had  not  produced  this  note? 

Bird,  No,  Sir. 

Att,  Gen*  What  was  it  paid  ia  ? 

Bird,  In  one  or  more  Bank-notes. 

Seri.  JEyre.  I  submit  this,  my  lord :  they 
hare  laid  this  i||f  ictment  but  singly  for  obteinf 
ing  money,  whereas  in  the  former  they  lay ed 
dumbly  for  obtaining  money,  or  other  valuaUsi 
things.  It  lieth  therefore  upon  them  to  pn>vo 
that  this  Mr.  Hales  did  receive  in  money.^ 
Though  I  know  that  generally  Bank-notes  am 
received  as  so  much  money,  yet  I  know  not 
that  according  to  law  they  are  reckoned  money* 
They  should  therefore  have  laid  it  for  money 
or  other  valuable  thmgs,  it  bein^  two  Bank- 
notes,  and  not  money ;  and  in  this  manner,  I 
suppose,  in  case  of  a  tender  of  money,  it  is  not, 
as  1  appi^end,  thouffht  that  a  tender  of  Bank« 
notes  u  a  sufficient  plea :  this  consequence  then 
is, 'that  the  giving  of  750/.  and  the  giving  of 
such  notes  is  not  tantamount.  They  ought  to 
indict  him  as  the  fact  really  was. 

Att,  Gen,  Do  you  know,  Mr.  Bird,  of  tbe 
receiving  of  thb  money  ?  Did  he  complain  of 
his  not  receiving  of  this  money  P 

Bird,  No,  Sir. 

Serj.  Whitaker.  Did  he  pay  back  any  of  tho 
money?— 'Btrt/.  Yes,  Sir,  400/. 

Sery.  Whitnker,  Was  it  upon  the  account  of 
those  Bank-notes  P—Bif</.  Yes,  Sir. 

JL  C.  B.  Then  when  he  paid  you  back,  that 
money,  did  he  complain  that  he  had  not  re* 
ceived  it  ? — Bird,  No,  my  lord. 

Serj.  Eyre,  Pray,  Sir,  did  be  say  that  he  had 
received  it? — Bird,  Yes, Sir. 

L,  C,  B.  Air.  Serjeant  Eyre,  I  suppose  yoa 
do  not  insist  upon  it  as  necessary  that  he  should 
receive  so  much  money  of  Mr.  Bird.  If  ho 
received  the  produce  of  those  notes  it  was  8uf« 
ficient. 

Serj.  Eyre,  My  lord,  I  apprehend  that  though, 
he  did  receive  me  money  from  the  Bank  for 
those  notes,  he  received  not  tbe  money  firom 
the  hands  of  Mr.  Bird.  He  received,  indeed, 
what  I  should  have  taken  for  money.  Espe* 
cialiy  as  the  act  of  parliament  hath  added, '.  or 
any  valuable  thing,'  as  jewels  or  the  like.  I 
think  it  should  have  been  so  laid.  I  observe 
the  words  used  are,  *  by  colour  or  means  *f  C 
false  token.'    I  would  ask|  suppose  Mr,.  Bird 
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flffir]  B  OSOROE  ir.         THoI  o/Wm.  H4de$  wad  T.  itinnenley,        [a0i 

tobbliudbm'iiot  YoQ  are  to  ooMider  upon 
the  e?ideDce  tlial  be  nerer  oompUiiied  that  ha 
badnotrBceiTeflthefDoiieylbrdiofBhinf,  hot^ 
on  the  ooDtrary,  |iaid  back  4d0/.,  part  of  th« 
■leaey,  whether  lie  woold  have  |hm4  it  if  hm 
bad  not  recei?ed  the  money.  Thereforv,  if  yea 
apprehend  that  indomment  of  the  note  waanot 
a  wrgeA  indorsement,  or  that  the  money  wan 
not  paid,  you  are  to  aoqnit  him.  But  if  yoa 
judge  that  the  mdonement  upon  the  note  wan 
fomd,  and  the.  money  paid,  wbeCber'  it  Wan 
paid  by  Mr.  Bird  in  money,  or  in  billa  upmi 
which  be  afterwarda  receiTed  money,  I  tbmk 
that  that  makea  no  difibrenoe.  m 


had  ordered  him  to  receive  it  of  hie  caahier,  or 
•nent  the  note  to  hia  goldsmith,  whoae  payment 
would  it  have  been  ?  8oppoae  he  had  aent  him 
tp  the  Bank  to  receive  tiwtBMmey  before  he  de- 
livered up  the  note,  oartainly  he  had  obtained 
the  money  by  odoar  or  means  of  that  note. 

■  My  tord,  I  admit  that  if  it  had 

heen  paid  by  his  servant  or  hj  his  cashier  upcui 
a  note  drawn  upon  him  for  it,  I  take  it  that  it 
might  liave  been  laid  either  way. 

Seij.  WhUmker.  The  Bank  in  that  reapect 
are  mit  caahien  for  the  gentlemen  that  nave 
their  notes.    ' 

Serj.  Eyrt.  The  oAer  indictment  laid  it 
doubly. 

Judge  R^fnokU,  Though  they  might  do  that 

Sf  wav  of  caution,  jet  it  nyght  have  been  bud 
e  other  waj  aa  this  is. 

£.  C.  B.  Gentlemen  of  the  jury,  you  are  to 
consider  whether  th^  indorsement  on  this  note 
was  a  forged  indortement :  fbr  if  it  was  not 
Ihiged,  the  defendant  cannot  be  aaid  to  obtain 
the  money  by  a  fidse  token.  4''d  further  you 
are  to  oof  sider,  as  he  obtained  this  of  Mr. 
Bird  by  this  false  tokeni  whether  it  overcame  t 


Jury  called  over. 

Clerk.    Are  yon  all  agreed  in  your  verdict  f 

Jufym  Agreed. 

Cierk*  Who  shall  speak  for  you  f 

Jmy.  Our  Foredian. 

Cierk.  How  aay  you,  Is  William  Hales 
Guilty  of  the  misdemeanour  whereof  be  standi 
iodtcJed  in  obtainiufr  a  anm  of  money  by  thin 
ibise  token,  or  Not  Guilty  f 

Foreman.    Guilty. 


^6,  The  Trial  of  William  Hales  and  Thomas  Kinnerslet,* 
Clerk,  for  a  Misdemeanor,  for  fraudulently  forging  a  Pro* 
missory  Note,  &c.  in  the  Name  of  Samuel  Edwards,  esq; 
for  Sixteen  Hundred  and  Fifty  Pounds,  and  publishing  tho 
said  Note,  knowing  the  same  to  be  forged :  3  Geokge  IL 


A.D.  1739, 

Jury  called  and  sworn  orer  again. 

Clerk.  OyE^I  Oyenl  If  any  man.  can 
inform,  &c. 

iNnicnisNT. 

GcnllenieQ  of  the  jury,  William  Bales  and 
Tbomas  Kinnerajev  stand  indicted  by  the 
uameSfte.  for  fmuuulenily  Avi^iig  a  note  ^  a 
^miting^  purportiog^  to  be  a  nvomissory  qote,  on 
Ibe  9od^of  Marob,  in  tbe  nrst  year  of  bis  ma^ 
jasty'arei((n,  in  tbe  worda  foUpwing: 

"  f  promise  to  pay  to  Mr.  Tboqias  Kimiers- 
ley,  or  his  order,  within  six  months  after  dale, 
tbe  spm  of  sixteen  hundred  and  fifty  pounds, 
ibr  tbe  va|ue  recci?ed,       Samuel  ^dwaiids.'* 

and  knowugly  and  wittingly  publishing  of  this 
as  a  true  writing,  bnowing  it  to  be  so  forged 
and  donnterieilod. 

.  Mr.  Strange.  May  St  please  your  lordship, 
and  you  geollemen  of  tbe  junr,  this  is  an  in- 
dictroeot  asiiinst  the  two  oruioneni  William 
Hales  and  Thomas  KInnersley.  This  Indict- 
ment sets  forth,  that  they  beiqjc  persons  of  ill 
frmi^,  and  intendiog  to  deceiye  Ar.  Edwards, 

'  «  See  tbe  praottliug  and  following  € 


See.  on  tbe  9d  of  March,  In  the  first  year  of  his 
maiesty's  reign,  did  forge  a  writing  purporting 
to  be  a  promissory  note,  &o.  Tbe  indtctment 
further  sets  forth,  that  tbe  defendants  did  like- 
wise produce  and  publish  this  promissoiy  note  of 
Mr.  Edwards's  fur  1,6601. ;  that  knowing  thin 
to  be  a  forged  note,  they  did  publish  the  aaid 
note  fbr  a  true  one.  It  is  laid  in  other  wordiay 
that  tbey  forged  a  note  of  Samuel  Edwarda^a^ 
whereby  he  is  supposed  to  promise  la  pay  to 
Thomas  Kionersley,  within  six  months,  tbo 
sum  of  l,650<.,&c«  Toall  these laota they  both 
hare  pleaded  Not  Guilty. 

Att*  Gen.  My  kird  and  gentleesen  of  tho 
jury,  I  am  counsel  Ibr  tbe  king.  Oentlemett^ 
this  is  an  indictment  against  both  the  de- 
fendants, for  forging  a  promissory  note  in  the 
name  of  Siamuel  Edwaraa,  esq.  fbr  l,056i.,  pay- 
aMe  to  Thomas  KInnersley.  or  order,  witlitii 
six  months  after  date,  and  also  for  poblisbinjg 
tbe  same.  And,  ffentlemett,  tboupi  it  is  Uu9 
aereral  ways  in  the  indietment,  the  note  ia 
one  and  the  same.  There  are  not  several  notea. 
Gentlemen,  it  will  appear  to  you  that  this  ibi> 
gery  of  tbk  note  was  by  tbe  same  oppevtuni^ 
taken  by  Mr.  Halea,  in  coqjunotion  with  Mr. 

iKinnersley,  that  the  Ibrmer  waa.    It  bath  b^tm 
obMmd  alicatfy»  tbal  la  caaaaefiiyi  kini 
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fcctett* to  be  ipiftfod  oolj  by  tirooaiflaiitet. 
PUn  and  positiTe  proof  is  not  to  be  eipeMd  t 
ttisadi  dreuimUiiceg  speak  the  fnitb  often 
■ore  plaiuly  than  the  other  vrtj  of  nreof  dothi 
is  to  Mr.  Hilei,  Mr«  EdwM».hmng  4oo 
lUigiiig  to  him,  he  made  use  of  it  to  mvSh  thtf 
mat  porpote  sm  in  the  Ibrmer  eaee.  But 
r  kwis  fiot  new  to  iodorwj  but  to  make  a  pro* 
niHory  a^e  for  1,650/.,  pliable  by  Mr,  Bd- 
mrtls  to  Mr.  Kbiiienley^  within  aidt  months 
iftir  date,  and  dated  Manch  90,  1786.  AoA^ 
Rotlemen,  this  note  is  signed  on  the  btek  irith 
ae  band-nrritinff  of  Th^tnaa  ILintiersley.  The 
BaDDer  of  this  &rger^  will  appear  to  have  bOen 
ike  the  other:  but  it  will  appear  on  the  Tflry 
(ace  of  it  manifestly  a  forgery.  Gentlemen, 
the  note  is  wrote  on  a  very  sroafi  pieoe  ef  pMier, 
vbidi  appears  plainly  to  havelMen  ctti  off  mm 
another  paper.  Ana,  ^eotiemeii,  tjbe  woiNla, 
*  ftr  the  vame  received,'  are  not  wrote  upon  the 
lae  with  the  irtlier  words,  but  a  little  bebwtbb 
Xne.  The  words  <  for  the'  appear  done  in  the 
ttme  manner  as  in  the  ibrmer  note  that  before 
eme  mider  your  oonsideratioa.  Here  is  a  ^ 
neh  u  before,  and  as  Mr.  Edwards  alwaye 
aiedi,  then  an  r  which  abpears  to  be  of  the 
um  hand,  then  an  e  crowded  in  between  tbfem 
which  seems  not  of  the  oriffioal  writingr.  Oito 
flfche  «^  18  maiie  to  nerve  for  the  fiM  s^k^of 
the  y,  and  a  hmg  stroke  between  the  two  ^'a, 
tfaeo  the  other  e  makes  up  the  word  ^.  Tlien 
'nine  receiTed'  ia  wrote  in  another  manner  ef 
bud.  This  seems  to  be  the  nature  of  the  for- 
fny ;  and  none  can  donbtit  aibrgery  that  in- 
•Fcttit.  This  appears  to  bedone  from  a  frank 
corer  obtained  from  Mr.  Edwards.  And  this  ia 
WBetbtn|p  remarkable :  it  ia  something  odd 
diat  <  for  the  value  received'  ahonhl  be  wrote  on 
Mdierlhie.  It  is  plain  that  the  woids  an  iet 
ttei  odd  becaiue  of  the  word  wrote  before,  and 
datthe^  be^nnmg  another  line  may  mike 
the  better  appcAraoce.  This  note  ia  made  pay* 
MtoMr.  kinnersley.  He  was  an  absoltate 
Unoger  to  Mr.  Edwards,  as  it  appeared  in  the 
f^naer  case.  There  was  no  dealing  between 
Mr.  Edwards  ftnd  Mr.  Kinnersley,  nor  no  co* 
bur  of  any  each  dealing,  by  which  a  debt  of 
neh  a  sum  as  this  should  become  due  flrom  Mr. 
£dvardsto  ftiooersley.  fiut,  gentlemen,  this 
aHe  ibos  made  for  1,650/.,  payabte  withm  six 
BNBthsfrom  Hr.Edwards  toJfinnenley,  witli* 
tat  toy  dealings  between  them  to  given  fonn- 
^ttioo  for  it,  io  the  manner  1  have  shewed  yon, 
vbieh  is  sufficient  to  make  it  appear  to  any 
tforgerv,  is  indorsed  by  Mr.  Kinnersky. 
«W  will  appear  a  clear  evidence  of  the  forgery 
vang  by  Mr.  Rinnenley.  No  man  in  Ina 
■aaea  would  do  .this.  If  a  foiwed  note  for 
^650^  was  made  in  the  name  of  any  person, 
|J|d  appeared  in  all  tbe^  drcumstancea  of  a 
pJB  rargery,  no  man  in  hisseofies,  and  design- 
■1  Ip  act  a  fair  part,  would  make  an  indorse- 
■ait  thereto.  No  other  purpose,  therefore, 
*ittti  aimed  at  in  the  indorsiog  1>ot  to  set  the 
^  i  ffoing.  If  such  4i  note  waa  offered  to  a 
air  aai  honest  man  to  indorse  would  he  not 
*<^ititr   Would  be  ever  k»je  indorsed  it  r 


Therefore,  Um  indoreemeat  is  a  atna^  evidcnca^ 
ftgainat  him.  The  Use  made  of  this  note,  thua 
forged  and  indoraedy  was  thia :  it  being  in  tha 
hatfda  of  M/«  Hales,  iMLiT.  Hales  wanting  a  sum 
of  aumey  applied  to  one  Mr.  Thmp,  desiring 
him  to  lend  biai  his  note  of  400/«  Upon  hia 
doing  tliis  with  difficalty,  Mn  Hales  denoailed' 
this  note  as  a  security  for  his  money,  and  bere^ 
upon  this  note  continued  in  the  hands  of  Mr« 
Turop*  Geottemen,  tipon  tilte  diaoovery  that 
was  made  of  another  forgery,  whereupon  Mr, 
Hales  was  apprehended^  were  was. a  snspicion : 
hereupon  Mr.  Editards,  Imne  informed  that 
this  note  was  in  the  hands  of  Mr.  Thrup,  en- 
quired  of  him  idiout  it.  The  thing  upon  thi^ 
appeared,  and  Mr.  Kinnersley  thereupon  waa 
apprehended  and  tanM  before  air  Richard 
Hojrfcins.  At  firit  he  aeamed  wiUmg  to  mak* 
a  diseover)r :  ailerwanl  be  went  hadc»  and  de- 
nied ^I  thmk)  what  he  aeemed  before  to  hava 
owned:  that  trill  be  proved  to  you.  I  thinh: 
that  tkia  vrill  appear  plainly  to  have  been  a  for* 
aary,  and  to  hate  been  done  by  Mr.  Hales  and 
Mr.  Kinneralev. 

Seij*  WhiiaketK  My  lord,  We  will  go  on  ii^ 
the  same  method  aa  Mfoie^  by  calling  two  or 
three  witoeteea. 

Thomak  Maddbx  and  Anna  Glaika  were 
called,  awom,.  and  deposed  as  befbfe.-^Aa  blaa 
Mr.  Booth.  Vide  the  ^rtcoding  CaaM» 

Bfr*  Charlton  I^rap  sworn. 

4tt'  Gen.  Look,  Sir,  on  thbl  noteb  ^SbA  M^ 
as  when  yoa  first  saw  it  before. 

Thrup.  On  May  the  SSnd. 

Att.  Gen.  Whobrooghtittoyoof 

Thrup.  Mr.  Hales. 

Att.  Gem.  What  did  he  say  to  faa  T 

Thntp,  He  brought  it  to  me,  and  dtenrs4 
me  that  1  would  give  him  on  it  three  netea  of 
SOO/.  I  refused  him  at  j^rst,  tUegitig  that  it 
waanot  for  diy  tanedit.  At  length  I  pat  into  hia 
hand  a  promissory  note  for  400iL  payaUa 
within  six  monthA. 

Ait.Gin.  Lookoa  that  aole  and  see  whether 
it  now  is  in  the  same  case  that  it  then  Ma. 
Was  the  Indarsekneat  theh  upon  it  f 

Thrup.  I  cannot  say:  foe  I  look  no  aetioeef 
the  indorsement  till  I  delivered  it  to  Mr.  Booda 
at  the  request  of  Mr,  Edwards. 

Ait.  Gen.  In  whose  custody  waft  it  till  yoa 
deTivered  it  to  Mr.  Booth  f 

Thrup,  In  mine,  Sirk 

Att.  Gen.  Did  von  make  aay  alteration  ia 
itP-^rArttp.Ko,Sir. 

Att.  Gen.  AbA  whea  yoa  gAva  it  to  Mr. 
Beoth  yon  maided  tha  iadoraement,  did  yon 
notf-^Thrup.  Yes,  Sir. 

Att.  Gen.  How  came  yon  twt  to  miad  it 
before?  What  security  waa  Mr.  Edwards's 
note  if  it  had  not  been  tndorsed  f 

Thrup.  I  had  such  an  opinion  of  Mr.  Hales 
that  I  suspected  nothing,  and  therefore  gave 
tiim  the  note;  1  did  not  think  he  would  have 
been  goil^  of  so  rile  an  action. 

Att.  Gen.  When  waa  it  that  ^oa  delivered 
this  note  to  Mr.  Booth  f 
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Tkmp,  It  wai  in  September  last 

Att.  Gen.  How  much  had  yoa  lent  apon  it  f 

Thrup*  Four  hundred  poaods.  Sir. 

Mr. 'lory.  What  is  become  of  that  note? 

Tkrvp,  I  know  not,  Sir.  I  am  not  jretpoa- 

sesadfof  it :  but  1  believe  it  to  be  in  tM  bands 

of  Mr.  Maddox  of  the  Bank. 

Mr.  John  Spicer  sworn. 

Att,  Gen.  Tkf  yoa  know  Mr.  Edwards's 
hand- writing*  f — Spicer.  Yes^Sir. 

Att.  Gen.  Look  on  that  note,  and  tell  as 
what  of  it  you  take  to  be  his  band- writing  ? 

Spicer.  The  name  is  his  and  the  ff.  And  I 
think  the  plainest ^«e  that  I  have  seen  is  n* 
maining. 

Att,  Gen.  Is  the  o  Mr.  Edwards's  P 

'  Spicer.  No,  Sir ;  it  hath  been  something  else. 

Att.  Gen.  Was  it  part  of  the  original  word  ^ 

Spicer.  No,  Sir,  to  the  best  of  my  jadgment 
it  is  altered.  It  is  so  crowded  between  the 
letters,  that  it  seems  as  if  it  was  part  of  them. 

Att.  Gen.  Look  on  the  r.    Whose  is  thatP 

Spicer.  1  believe  it  to  be  Mr.  Edwards's. 

Att.  Gen*  And  you  observe  two  ee's,  do 
yoa  not  ? 

Spicer.  Yes,  Sir.  One  of  theee's  is  bronght 
to  make  part  of  they,  which  with  the  other  e 
makes  the  ye. 

Att.  Gen.  How  doth  Mr.  Edwards  write  his 
franks? 

i^tctfT.  Free  with  a  doable/,  as  it  is  here 
«  ffiree  Samael  Edwards.' 

Att.  Gen.  In  what  manner  are  yoa  con- 
cerned for  Mr.  Edwards  P 

Sficer.  I  am  a  clerk  in  his  office. 

Att.  Gen.  How  many  years  in  his  serrice  P 

Spicer.  I  hare  been  his  clerk  between  10 
and  il  years :  hot  I  have  been  m'  all  in  his 
■errioe  aboat  34  years. 

Att.  Gen.  Do  you  know  that  he  had  any 
money  transkictions  with  either  Mr*  Hales  or 
Mr.  Kinnersley  P 

Spicer.  No,  Sir,  none  at  all. 

Att.  Gen»  Did  yoa  ever  knoW  him  give 
snch  notes  P 

Spicer.  No,  Sir.  I  never  knew  htm  give 
any  notes  for  time,  nor  ever  give  any  note  bat 
when  be  wrote  himsdf  the  whole  note. 

Mr.  JoFm  Williami  sworn. 

Att.  Gen.  Mr.  Williams,  took  anon  the 
hand  at  the  bottom  of  that  paper.  Whose  do 
yottUketliat  tobeP 

WilUamt.  It  is  very  like  Mr.  Kinnersley's. 

Att.  Gen.  Haveyoa  ever  seen  him  write? 

WilUamt.  Yes,  Sff,HUiave  his  writing  here. 

Att.  Gen.  What  are  yoa  P 

WilUamt.  I  am  his  chnrch -warden. 

Atti  Gen.  Have  yon  seen  him  write?  Look 
upon  that  paper,  and  tell  as  whether  you  be- 
lieve it  his  hand- writing  or  not  P 

WiUiamt.  The  letters  have  a  certain  cat 
Tory  like  his  hand-writing. 

J^dge  ReynoUU.  Upon  your  oath,  I>o  yoa 
or  do  yoa  not  beiiev«  it  to  be  his  hand- 
writing? 


miUami.  I  tttiak  that  it  is  ieiy  like  hie 
hand,  my  lord. 

Judge  JReynoMk  Is  it  so  like  that  you  be- 
lieve it  to  be  his  hand  P 

WiUiamt.  Yes,  my  lord,  I  believe  it  to 
beiiis* 

Jadge  RmioUt.  Yoa  are  not  called  te 
swear,  whether  yoa  saw  him  write  it,  or  cmn 
say  positively  v/helher  it  is  his  hand-writing  9 
but  whether  from  his  manner  of  writing  tliafc 
yoa  have  seen,  you  believe,  or  do  not,  tlut  it  is 
bis  hand- writing? 

WiUimnt.  Yes»  to  the  best  of  my  bdief  it 
is  his. 

Sen.  Eyre.  Pny,  Sir,  how  often  have  yott 
seen  him  write  P 

WilUamt.  Three  or  four  times. 

Serj.  Eyre.  How  long  since? 

WiMiamt.  Last  year. 

Serj.  Eyre.  Do  yon  remember  his  hand  for 
the  compass  of  a  year,  so  as  to  take  it  upon 
yon,  upon  your  oatb^  to  say  that  yoa  jvdge  it 
bis  hand  ? 

WilUamt.  Doth  it  depend  upon  my  judg* 
mentP 

Judge  Reynoldt.  Yes,  it  doth.    Look  on  it. 

Wmamt.  It  is  move  like  his  hand  than  an  j 
other's  that  I  ever  saw. 

Judge  Reynoldt.  Bat  is  it  so  like  that  you 
really  believe  it  to  be  his  hand  P 

WiUiamt.  Yes,  my  lord. 

Mr.  John  Lincoln  sworn. 

Serj.  Wkitaker.  <Sir,  please  to  look  on  that 
paper.  Have  yen  ever  seen  Mr.  Kinnersley 
write  his  name  P— Ztnco/n.  Yes,  Sir. 

Serj.  Eyre.  Frequently,  or  only  once  ? 

Idneoln.  Several  times.  Sir.' 

Seij.  Wkitaker.  Yoa  say  that  you  hav* 
seen  him  write  several  times.  Upon  yoor 
oath,  according  to  the  best  of  your  jadgmeut, 
do  you  take  that  to  be  ^lis  hand  or  not  P 

Lincoln.  There  is  a  great  deal  to  be  said  on 
that  subject.  * 

Judge  Reynoldt.  Yes.  Bat  little  needs  to  ha 
said  am>ot  it.  Is  it  so  like  that  you  believe  it 
U>  be  his  hand  P 

XittGo/n.  Yes,  my  lord,  it  is. 

Serj.  Whitaker.  Then,  m;  lord,  having 
proved  that  this  is  his  hand-writing,  we  desivw 
that  it  may  be  read  against  hwi  the  de- 
fendants. 

Note  read. 

«  I  promise  to  pay  to  Mr.  Thomas  Eta-, 
nersley,  or  his  order,  within  six  months  afler 
date,  the  sum  of  sixteen  hundred  and  fifty 
pounds,  for  ye  value  received, 
'<  March  SO,  1798.  Samuel  Edwabps.'^ 

Indorsement.    .  **  Thomas  Kinnerslet.'*^ 

Serj.  Whitaker.  The  gentlemen  of  the  jury 
should  see  it  now. 

Att.  Gen.  My  lord,  we  desire  that  the  jurv 
may  see  it  now.  And,  gentlemen,  you  witt 
observe,  if  you  cast  your  eye  upon  the  not^^ 
that  there  is  this  one  obnervation  that  may  km 
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aUed  to  the  otfacrs  i\m  were  Mlde«  Ibdt  the 
MCeit  tU  vrittea  witb  •  sMrelary  «,  bnl  the  e 
is  <  for  5fe,'  which  plainly  teems  to  aoower  to 
Mr.  E^woffdi^  hood,  and  shew  thai  tlwt  is 
u  old  e. 

Mr.  Tkomaz  Bird  sworn. 

Att,  Gtn.  Sir,  whose  hand  is  that  P 

Wi.  Mr.  Kiaaersleyy  Sir,  owned  that  to  he 
Ui  baad-writiBif  P 

AH.  OeK  Was  it  shewed  b j  yon  to  Mr. 
KiDBersley  at  that  time  when  he  owned  it  ? 

BM.  Yes,  Sir. 

imartUy,  And  did  I  own  it.  Sir  ? 

Ait.  Oem.  Why,  yon  owned  it  in  coart. 
Tkit  is  the  old  note. 

Kimunliy,  I  beg  yoor  pardon,*  Sir ;  1  did 
Mtnodorstandthat. 

AH.Geu*  Give  that  note  to  the  jury  to 
empire  it  witb  the  other  note  that  is  now 
kToretbeni. 

8aj.  Wkitaker.  Bfr.  Lineob,  those  receipts 
whieb  yoo  prodiieed,  did  Mr.  Kinnersley  ac- 
iHiny  write  theiD? 

liucoin.  I  saw  hioft  write  them  all. 

Sni.  Whitaker,  Shew  them  to  the  jury. 

Jad|^  Reynoids.  Gentlemen  of  the  jury,  in 
Ihit  mk  you  will  find  some  receipts  wrote  by 
Ifr.  Kinnenley,  which  Mr*  Linoola  swears 
■eUihand;  that  he  saw  htm  write  them  all. 

Att.  Gsn.  The  nest  wimess  that  we  will 
MMiiThQmaeBab. 

Bab  not  appearing^  nor  Thomas  Brooks,  who 
msotxt  called. 

Sir  BSchard  Hopkim  sworn. 

Att.  Gen.   Sir  Richard,  we  most  trouble 

SI  Is  five  an  aoeoont  upon  what  account 
.  KJanerslej  was  brought  before  yon,  and 
wiMhcsaid? 

Sr  K,  tiopkini.  He  was  brought  before  me 
tkm  two  notes,  one  oC  1,260/.  and  this  note. 

An,  Gem.  When  be  was  before  Ton,  was 
llare  any  particular  mention  made  of  this  note 
•fl,«60/.? 

Sh  jR.  Hopkins.  It  was  given  lo  me  to 
cttmioeMr.  Kinnersley  about  it. 

Att,  Gen.  Sir  Richard,  can  yon  recollect 
vlmberthat  is  the  note  ? 
^k  Jt.  Hopkim.    I  made  no  mark  upon  it: 
Mt  1  verily  believe  that  this  was  the  note. 

^ti,  GcH*  Was  it  shewed  to  Mr.  Kin- 
Bttstey  f 

^  K.  Hopkins.  This  note  was  put  into  my 

^Vitf  to  examine  Mr.  Kinaersley  upon.     I 

^*f^-  op6n  it,  and  it  seem«d  to  me  to  be  a 

^^y.    Before  I  could  say  any  thing  to  Mr. 

ywtti^ty  about  it,  I  saw  oAe  Mitford  there. 

Mire  Mr.  Kinnersley  conld  answer  what  I 

W  not  foUy  asked  btm,  *  Hold,  Sir  (said  he), 

%BotbfDg;  this  is  not  your  hand.'  I  thought 

*»  rw)  odd  treatment  of  a  jostice  of  peace.  I 

^  then  to  Mr.  Kinifersley ,  Is  this  yonr  hand 

^Mtr  He  said,  No ;  1  had  the  other  note  in 

jg^ftd,  f  desired  him.therefbre  to  recollect 

^^■*^;  tor  1  thought  (bat  they  leemed 

"1^7  toWthe  sitiaie  hand.' 

VOL.  XVll. 


Mr,  Stranft*,  I  think  he  owned  the  one  to  he 
his  hand-wnting,  and  the  other  not.  I  ask. 
Whether  that  aiiich  he  did .  own,  was  ovmed 
before  that  Mr.  Mitfcrd  intenrnpled  him,  sr 
after? 

Sir  R.  H&pkimi.  It  was  before.  Upon  that 
Mr.  Mitford  interrupted  him. 

Seij.  Whitaktr.  Upon  the  question,  when 
enquiry  was  made  whether  he  liad  had  any 
dealings  witb  Mr.  Edwards,  what  did  he  say  f 

Sir  R.  Hapkim.  Both  Mr.  Edwards  and  I 
asked  him,  whether  he  evier  had  bad  any  deal- 
ings with  Mr.  Edwards?  To  which  he  re* 
plied  No,le  never  had  had  any,  nor  eter  to  the 
best  of  his  knowledge  had  seen  bios  before.  I 
then  asked  him  bow  he  canK  to  draw  that 
ncHe  payable  to  Mr.  Edwards,  when  there 
never  iiad  been  any  dealings  between  him  and 
Mr.  Edwards  f  He  answered,  That  he  did  it 
at  the  ni|uest  of  Mr.  Hales^  wbomr  he  was 
indebted  tn  that  aum,  and  niere. 

Judge  Reynolds.  The  first  ipwstion  I  sup- 
pose was  general,  whether  there  had  been  apy 
dealings  between  th«n  ?  Afterwards,  when  the 
notes  were  shewn  him,  be  owned  the  one, 
and  denied  the  other.    Wisitubeso? 

Sir  R.  Hopkins.  Yes,  my  lord. 

Att.  Gen.  The  next  witness  that  we  shall 
call  is  Thonsaa  Bab,  to  shew  that  there  was  a 

Erivate  correspondence  and  several  meetmge 
etween  Kinnersley  and  Hales. 

Thomns  Bah  sworn,  and  deposed  as  before. 

Xtaners^^.  Sir,  did  we  ever  call  for  pen, 
ink  and  paper  ? — Bah,  No,  Sir,  never. 

Mr.  Brooks  sworn,  deposed  as  before. 

Kinnersley.  There  could  not  be  much  done 
at  night  without  a  candle. 
Brooks.   No,  Sir ;  but  you  had  been  iherh  a 
__.  J  ^n    y^^  brfbre.. 


Mr.  Wright  sworn. 

Serj.  Whitaker,  Were  you  present,  Sir,  at 
the  examination  of  Mr.  Kinnersley  before  sir 
Richard  Hopkins  ?—fKr%AI.  Yes,  Sir. 

Serj.  lykttaker.  When  Mr.  Edwards  asked 
him,  whether  there  had  been  any  dealings  be* 
tween  them,  what  did  be  reply? 

Wright.  He  replied,  that  there  never  bad 
been  any  dealing  between  them,  and  that  he 
never  had  seen  him  trH  tlist  time. 

Serj.  Whitaker,  Dkl  yon  observe  any  inter* 
ruption  ? 

Wright.  Mr.  Kinnersley  was  saying,  I  wiM 
tell  yoo  all  if  yon  will  give  me  leave.  Mr. 
Mitford  laid  bis  hand  upon  hhn  and  said,  Hold 
your  tongue,  be  carefol  what  you  say. 

Serj.  Whitaker.  1  ask  whether  be  had  there 
vdated  any  thmg^  as  to  the  note  aow  in  questioft 
before  the  interruption  ? 

Wright.  He  had  dednred  that  that  note 
was  not  his. 

Kinnersley.  I  beg  leave  to  speak,  ny  lord. 
Both  sir  Richard  Hopkins  and  that  gentlemam 
have  Hiade  a  miatake.  Mr.  Edwards  asked 
me.  How  ofl  have  you  visited  Mr.  Hales  ii 
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Newi^ate  ?  Upoo  (his  it  wis  that  ht  said,  Hold 
^•ur  pence. 

Sei}.  Wkitaker.  What  was  tha  questiOB  that 
was  asked  Mr.  Kinneraley ,  wbea  yoa  say  that 
Mr.  Mitford  tnterpoaad  P 

Wright.  I  caooot  say  what  waa  the  qaas» 
tioD  that  was  asked  immediately  hefore. 

Serj.  Wkitaker.    Bot  you  say,  that  it  was 
after  thst  lie  bad  denied  this  oote  ? 
'     Wright.  Yes,  Sir. 

Kinnenley.  1  would  enly  aak,  Sir,  whether  air 
Ricbard  Hopkins  desired  me  to  hold  my  tODgoe 
as  well  as  Mr.  Mitford? 

Judge  Reynolds.  Did  be  bid  Mr.  KioDersley 
iDske  uo  discovery  ? — Wright,  No,  my  k>id. 

Kinnertley.  No,  my  lord:  But  be  node  me 
take  the  gentleman's  adtiee.  I  appeal  to  sir 
Richard. 

Sir  Richard  Hopkins,  The  gentleman  bath 
appealed  to  me.  I  take  it  that  the  question  is. 
Whether  1  ad?ised  him  to  take  the  gentleman's 
adficeP  It  would  be  ver^  strange  that  I  should 
reprove  Mr.  Mitford  tor  misEebaTiour,  and 
yet  should  at  the  same  time  advisb  you  to  take 
his  advice. 

Wright,  Sir  Richard  asked  Mr.  Bird|  whe- 
ther Mr^  Kinnersley  owned  that  he  knew  of  the 
note  being  indorsed  that  was  in  his  hands  ? 
fie  said  that  he  did.  Then  he  was  asked  when 
and  how  he  knew  this  P  This  was  before  Mr. 
Jtfitfbrd  interposed. 

Judge  l^yno/(2(.  You  have  appealed  to  sir 
Richanl  Hopkins,  that  he  advised  vou  to  take 
the  gentleman's  advice.  Sir  Ricbard  denies 
this. 


said, 


Kinnersley,    But  he  cannot  deny  that  he 
id,  Take  your  friend's  advice* 


your 

Mr.  John  March  fwom. 


Seij.  Whitaker,  Wereyon  present,  Sir,  at  the 
cxammation  of  Mr.  Kinnersley  before  sir 
Richard  Hopkins  ?— AfarcA.  Yes,  Sir. 

Seij.  Whitaker,  Fray,  will  you  give  os  an 
fccoiint  of  all  that  past  there  at  that  time. 

March,  Mj  k>rd,  I  waa  attending  upon  sir 
Richard  Hopkins  aa  his  clerk,  when  Mr.  Rm- 
neraley  was  brought  before  him  with  relalion 
to  these  notes.  When  the  first  note  wa^  pro- 
duced, be  was  asked,  whether  that  note  waa  his 
haod-writingornotP  To  which  be  answeied, 
That  it  was.  When  that  was  gone  throi^lfa, 
the  second  note  waa  produced,  being  a  pro* 
miSBory  note  made  in  the  name  of  Mr.  JBd- 
wards  payable  to  Mr.  Kinnersley.  When  that 
note  in  the  name  of  Mr.  Edwards  was  produced, 
we  Mroeived  on  the  back  of  it  the  name  of 
Mr.  fanneraley  wrote.  Mr.  Kinnersley  having 
denied  this  note,  sir  Richard,  upon  comparing 
the  name  oti  thrs  back  of  this  note,  with  the 
other  note  wlych  be  had  owned  to  be  bis  owu 
hand- writing,  said  to  him,  "  1  would  have  you, 
Sir,  oposidir  very  well  whether  yon  did  not 
write  tb^t  too:  mr  it  is  very  like  that  which 
v«R  ba«e  owned."     Upon  that  Mr.  Mitford 

Ser|.  WkUaktr.  What  was  it  that  Mr.  Hit- 
IMiOdsayr 


March.  Mr.  Mftfuid  upon  that  said,  *•  Mr» 
KinnersieT,  1  wouM  not  have  you  anawer  that 
question ;"  or  to  that  purpose. 

Att.  Oen,  Did  sir  Richard  Hopkma  mMm 
him  to  take  his  friend's  adviea  P 

March.  No,  Sir. 

Att.  Oen.  Did  he  reprove  Mr.  Mitford  lor 
interposing  P 

Mmrdi.  Yes,  Sir.  He  deaired  him  to  h9 
quiet;  and  told  him  that  he  would  ask  what* 
ever  ouestions  were  desired,  but  de^red  that  hm 
wottlo  not  interrupt. 

Att.  Gen,  Was  his  denying  of  the  note  b«* 
fore  or  after  the  interruption  P 

March,  He  bad  first  inteirupted  during  tba 
examination  on  the  first  note,  and  he  afterwiardi 
interposed  during  that  on  the  second  note. 

Att,  Gen.  Well.  But  I  ask  you  as  to  tho 
second  interruption,  whether  it  was  before  or 
after  bis  denying  his  hand  P 

March,  It  waa  after. 

Serj.  Eyre.  You  were  sabring,  Sir,  that  air 
Richard  bade  bun  recollect  himself,  and  coa«> 
aider  well  whether  this  was  not  his  hand  toa, 
ibr  that  it  was  very  like  that  note  which  he 
had  owned  to  be  bis  own  band-writing.  Had  not 
Mr.  Kinnersley  before  that  said,  that  he  did 
not  sign  that  noteP — March.  Yes,  Sir. 

Att.  Gen.  We  rest  it  here,  my  lord,  and 
leave  the  considei-ation  hereof  to  the  jury. 

Mr.  Mather.  I  would  ask,  whether  Mr. 
Mitford's  advice  was  not  thait  he  ahouM  not 
speak  too  fast  P 

March.  No,  Sir ;  it  was  that  be  ahouM  not 
answer  to  that  question. 

Kinnefsley,  They  contradict  one  another^ 
and  Bfr.  Bird  will  swear  ahy  thing. 

Judge  Refolds,  You  may  prove  that  to  be 
hia  character  if  you  can ;  but  without  that  you 
ought  not  to  aver  it 

Bird.  Itia  well  known,  my  lord,  what  bit 
character  is.  I  have  persons  of  good  oreM 
that  have  known  me  these  S6  years:  I  have 
never  falsified  my  worJ. 

Mr.  Lacy.  My  lord,  I  have  nothing  material 
in  my  instructions ;  and  therefore  I  shall  not 
trouble  your  lordship. 

Serj.  Eyre,  My  lord,  I  am  counsel  for  Mr. 
Kinnersley.  I  admit  that  they  have  proved 
that  thcnre  waa  an  intimacy  between  them.  It 
is  detrimental  to  my  client  that  there  waa  such 
an  acquaintance  when  the  one  was  parisbiober 
foroMriy  to  the  other,  and  that  thia  acquaint- 
ance waa  kept  up  to  the  last :  hot  it  doth  not 
follow  that  they  are  to  be  considered  as  oo« : 
If  Mr.  Hales  be  never  so  guilty,  it  doth  not 
appear  that  Mr.  Kinnersley  is  guilty.  Aa  to 
thia  indictment,  the  charge  is  forging  a  note  in 
the  name  of  Mr.  Edwards,  and  in£)rsing  the 
same.  It  is  admitted  that  Mr.  Kinnersley  had 
no  acquaintance  with  Mr.  Edwards :  but  on 
the  other  hand  it  is  pretty  plain,  by  the  evi- 
dence that  bath  been  given,  that  there  waa  an 
acquaintance  between  Mr.  Edwardaand  Mr. 
Hales.  Tbey  were  near  neighbours:  Mr. 
Edwards  hath  indulged  him  with  fiwikalhr 
sofwal  jiNuri,    Mr«ml«iiaaiiMii«Bdar 


fff}  Jbr  a  Miiiemtamr* 

kilnmkitwttmy  yctn*  hatb  bad  acooiiiiit- 
im  af  bankniptoy  awanled  agamt  him :  It  it 
fcrj  natural  m  midi  a  penoo  lo  deal  rallier  in 
laiithgr  pmon's  name  iban  in  bia  own ;  if 
tbtfdbro  tbcre  ba  as  intiinaey  between  Mr. 
Bakaaod  Mr.  Bdwarda,  Mr.  Ilalea  sboald  ap- 
yljr  to  Mr.  Edwarda^  and  bo  opon  bia  reqneat 
MQnld  give  bim  audi  a  note,  I  do  not  wonder 
tkat^ny  gentieman  of  cbaraeter  should  indorae 
laeh  a  note  aigned  bj  a  peraon  of  tuch  figure. 
It  doth  Bol  aeeni  very  unnatural,  that  after  tbeir 
long  acquaintance  a  note  payable  to  Mr.  Kin- 
araev,  in  tniat  for  Mr.  dales  should  be  in- 
donseuby  Mr.  Kinnersley:  This  may  beaup- 
foaed  the  ease,  if  actoaDy  he  did  indorse  Ibe 
nsle.  I  do  not  aee  why  he  may  not  be  sup- 
peied  9M  esailT  imposed  upon  as  the  other  ^• 
tieman.  via.  Mr.  Thmp.  It  is  not  ao  plain  a 
idlaqr  aa  that  Mr.  Thrup,  who  ia  a  gentleman 
in  buaineaB,  eould  diaoem  it.  Why  must  we 
suppose  then  that  Mr.  Kinnersley  muat  dis- 
cemitP  If  tbeu  Mr.  Halca  ia  guilty  of  the 
iHgery,  it  doth  not  follow  that  Mr.  Kinnmlqr 
muat  ne  ao.  Aa  to  the  other  point.  It  ia  no 
weoder  that  there  should  be  the  name  of  Mr. 
EiMWialey 00  the  baeh  of  the  note :  Anythat 
wwld  Ibrge  a  note  will  net  scruple  to  Ibige 
aa  iadoraament.  It  ia  aa  likely  aa  poasiMe,  and 
the  mas  that  weaM  foige  a  note  m  Mr.  £d- 
vaida'a  name  for  anch  a  sum,  may  be  aa  easi- 
ly auppeaed  to  forge  an  indorsement  on  this 
■ele.  Hew  hare  they  proved  that  it  was  in- 
dorsed by  Mr.  Kinnersley  P  Two  or  three  gen- 
ttrawD  bfiTe  bean  produced  as  witnesses,  that 
have  eeen  his  hand  sereral  times,  and  from 
IbeaiBBilitode  of  the  letters  they  beliefwit  to  be 
his  hand :  But  then  ia  such  eridenee  to  be 
eitry  day  giveii  of  one  nuu'a  writing  like  ano- 
ther»  that  a  aiaulitade  of  handa  ia  net  to  be 
unudrarrl  at  It  is  not  to  be  wondered  at  that 
he  that  would  be  guilty  of  forging  the  whole 
nele  would  indorae  it :  WhetlMr  there  is  any 
diflsmiee  in  the  hand  between  the  writings  that 
have  been  prodoced  and  this  note  and  indoiae- 
msnt,  flsost  be  left  to  the  jury. 

Jndge  R^fmoids.   Hare  you  any  witnesaea? 

Kimenl^.  I  bega  word,  my  lord. 

Judge  JtonoMi.  Not  till  we  have  heard  the 
whole  that  the  eouoael  aay. 

Mr.  Mmtker.  I  take  notice,  my  k>rd,  that 
tfane  hath  been  a  variance  amony  the  wit- 
nesaea aa  to  what  past  at  hisejcaminatioo  be- 
fiire  sir  Richard  Uopkina.  The  only  eaution 
that  waa  given  bim  was,  that  he  should  not  be 
too  laah  in  bia  anawera,  aa  your  lordahip  hath 
fl  believe)  thought  him  very  rash  in  bia  oon- 
dnet  beie.    We  ahall  only  call  a  witness  aa  to 


A.  IX.  n». 
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Rev.  Mr.  John  Esya  sworn. 

Mr.  Mather.  Mr.  Hayes,  please  to  give  my 
ked  and  the  jury  an  account  what  pauMd  aa  to 
Aia  note  of  1,050/. 

Hmn  When  thia  note  waa  produced  before 
sir  Biebard  Hopkins,  and  shewed  to  Mr.  Kin- 
naniey,  upon  ahciring  him  the  name  on  the 
lack  of  the  note^  be  ihwlntely  denied  U  to  he 


Mr.  Mather •  IMd  you  hear  Mr*  MitlbnMn* 
tcrruptf 

Haye$.  I  remember  that  there  waa  a  dispute 
between  sir  Richard  Hopkins  and  Mr.  Mitrurd. 
There  were  minutes  ^takeo  of  Mr.  Bird's  exa- 
mination :  upon  the  reading  these  minutes,  Mr« 
Mitford  apprehended  them  not  to  be  rightly 
taken  according  to  the  evidence  that  was  given. 
Upon  tbb  Mr.  Bird  was  re-escammed,  and  thM 
there  waa  another  question  proposed  ooncera* 
ing  Mr.  Kinnersley  *s  ffoing  to  Newgate  to 
visit  Mr.  Halea.  ThenMr.  oiitford  again  in- 
terposed. 

Mr.  Mather,  Waa  that  the  reason  of  the 
interruplion  P ' 

Hayft.  Yea,  Sir,  I  believe  it  waa. 

Mr.  Mather^  Waa  there  aome  other  part  in 
which  he  had  alto  iaierpoaed  P 

Hajfte,  Yea,  Sir. 

Mf.  Wmrd  sworn* 

Air.  Mather,  Sbr,  were  yen  priesent  at  the 
examination  of  Mr.  Kinnersley  before  sir  Rich* 
ard  HonkuM  P— Ford.  Yes,  Sir. 

Mr.  Mather,  Give  us  an  account  of  the  in- 
terruption by  Mr.  Mitfbrd. 

Ward,  Mr.  Kionenley  was  exammed  aa  to 
the  note  of  1,360/. :  Mr.  Kinnersley  being 
canmined  as  to  that,  there  happened  some 
words  to  pass  between  him  and  Mr.  Bird : 
after  aome  hesitation  and  dispute,  he  having 
acknowledged  that  note,  it  was  put  down  in  the 
minutes.  After  that  he  was  exaitHoed  as  to 
this  note  of  1,650/. :  Upon  his  denying  that  it 
was  his  hand,  Mr.  Kinnersley  was  asked  some' 
question  by  sir  Ricbard  Hopkins  concerning 
somewhat  that  he  had  formerly  said }  where 
upon  he  desired  to  be  examined  in  the  court 
or  aldermen.  Mr.  Mittord  hereupon  desired 
him  not  to  desire  this. 

Mr.  Mather,  My  lord,  the  reason  that  we 
bring  thia  witocas  is  to  shew,  that  be  had  con- 
fessed all  that  he  could  at  that  time,  and  there 
was  no  reason  therefore  for  Mr.  Mitford  to  inler« 
pose  for  the  preventing  Mr.  Kinnersley  *8  mak- 
mg  a  discovery. 

Kinnersley,  My  lord,  when  this  note  waa 
shewed  me  before  sir  Richard  Hopkins,  it  waa 
the  first  time  that  I  ever  saw  it :  I  therefore 
denied  it  to  be  my  band ;  hut  by  looking  opon 
it  more  closely,  1  own  that  it  is  like  my  haod.- 
Though  none  can  oblige  me  to  say  any  thing, 
I  would  be  content  to  be  examined ;  and  there-* 
fore  have,  though  not  regarded,  sol^^mnly 
averred  that  1  was  not  privy  to  his  getting  of 
that  note  or  money.  As  to  the  other  note,  I' 
owed  him  at  that  time  the  1,360/. ;  I  gave  him  * 
that  note  for  it,  and  would  not  with  that  solem- 
nity say  that  it  is  not  mine.  He  bath  got  it 
some  other  way  indorsed:  But  as  to  this  oote 
it  ia  nut  my  band.  Had  Mr.  Hales  brooj^ht 
Mr.  Edwards's  note  to  me,  and  deaired  me  to 
indorae  it;  though  I  own  that  I  think  that  it 
hath  the  marks  of  forgery,  yet  if  Mr.  Thrup 
and  others  were  imposed  upon,  why  might  not 
IP  Why  shouki  I  suspect  him  more  tkan 
otheraP  iewnthatlhadagreateanfidencein 
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him.  l^pposing  this,  wiU  yoq  efmdmanMe 
for  an  unjust  thing?  1  take  Grod  to  witncfls, 
tbftt  I  ofiFer  set  my  haDd  to  that  note^  ner  neTer 
took  any  money.  I  b^  pardon,  I  ivill  aay  one 
"word  more :  the  gentleman  bath  taken  notice 
rightly  that  I  liave  spoken  rashly ;  it  is  an  op- 
pression, aad  the  wise  man  saiih,  that  *'  Op* 
pteasioo  will  make  a  wiae  man  mad,"  whidi  is 
Vfqf9e  than  rai^h. 

Mt.  Gen.  Uy  lord,  be  bath  intimated  that 
Ais  is  an  uniust  and  oppressive  prosecution :  I 
submit  it.  Proper  eridence  hath  been  given, 
and  he  hath  replied  to  it  by  bis  counsel.  The 
cminsel  suppo^,  that  if  the  tyliole  note  was  Mr. 
Hales's  hand -writing,  it  was  very  likcjiy  thai 
he  would  not  acrupte  the  indorsement.  Mr. 
Kisnerslev  himself  seems  to  admit,  that  Ibr 
aught  he  knows  he  might  huve  indorsed  silch 
a  note ;  but  the  turn  that  he  givca  it  is  this : 
If  such  a  note  was  wrote  in  the  name  of  Mr. 
Edwards  payable  to  him,  he  might  hidorse  it, 
being  broughtby  a  creditable  and  beliesi  person. 
if  a  note  was  made  payable  to  him  by  a.geatlo- 
man  of  such  .figure  and  charactar,  and  ao 
brought  to  him»  he  thinks  that  he  ought  indorse 
it,  and  would  so  have  done :  Bat  it  is  impos- 
sible that  it  coald  be  fairly  done ;  there  ikrast  be 
aometluug  fraudulent  in  it.  The  evidence  on 
the  side  of  the  king  shews,  that  there  mnat 
have  been  a  opnspiracy  between  these  two  per- 
sons to  defraud. several  persons:  As  the  other 
note  was,  without  any  colom'  for  it,  made  pay- 
able to  Mr.  £dwards,  his  name  being  indorsed 
upon  it,  he  heiiig  a  person  of  abitity  to  credit 
the  note ;  ;So  this  second,  on  the  other  hand, 
without  any  foundation  also,  hecanse  no  colour 
of  deoiinga  between  them,  is  made  in  the  name 
of  Mr.  EdwArds,  payable  to  Mr.  Kinneraftey, 
and  Mr.  Kinnerslev'a  name  indorsed.  Why 
should  Mr.  Kiunerstey 's  name  be  put  to  it,  but 
only  to  give  a  correoey  to  this  note  ?  When  a 
note  is  made  payable  to  any  person,  it  cannot 
be  negociated  by  any  other  without  his  hand 
being  put  to  it :  H'n  hand  therefore  was  not  so 
mpch  to  give  a  credit  to  the  note,  he  being  a 
man  of  no  substance,  as  to  give  a  cnrreacy  to 
the  note,,  it  being  in  bis  name.  When  that 
appears  to  you,  it  is  (1  think^  sufficient  to  oon- 
vinoe  your  judgments  ttiat  Mr.  Kinnersley  iaa 

Eartner  in  this  forgery,  otherwise  he  would  not 
ave  indorsed  this  note  in  these  circomstanoc8. 
.  Sei>  Whitaker.  My  lords,  it  is  very  extra-' 
ordinary  ior  a  person  to  pretend  such  a  note 
belonging  to  him,  that  never  had  had  any  deal- 
ings with  Air.  Edwards.  What  proof  bath  he 
given  that  he  did  not  indorse  it?  Whatcoloor 
i#  there  to  say  that  this  is  a  raab  prosecution  P 
.  Kinnerslfy,  My  lord,  I  beg  a  word.  I  say 
9Qt  that  it  ia  rash,  as  te  the  whole  prosecutioo : 
but  1  never  was  privy  to  any  wickedness  in 
Ibis  note,  nor  in  any  other ;  If  I  had,  I  would 
oever  have  appeareahere  in  my  gown.  My  cba- 
uaotof  ought  not  to  exempt  me  if  I  am  guilty ; 
1  ought  to  abstain  from  all  appearance  of  evil  : 
yfb^a  1  have  forfeited  that  character,  I  desire 
to  Uve  no  longer  among  mankind.  I  naked 
Ur.  UaletOAvhAtacaouiitlwaa  aentfbiiaBd 


whether  there  were  any  note  of  mine  P  Ha 
said*  Yes;  linve  was  a  mte  of  l,650i.^ysMa 
by  Mr.  £dward«.  Ia  H  (said  1)  a  true  nalef 
Is  it  wrote  by  Mr.  Edwards  ?  Me  abonk  km 
heail  and  said.  Just  aa  trse  as  cIm  o«licr«  1 
asked  him  whether  it  waa  indorsed?  To  wbicb 
he  ref»liedf  Yea.  Had  1  knowat  my  Wsd,  that 
the  note  was  indorsed,  I  need  aot  havie  aakai. 
Bfr.  Hales.  He  is  ready  to  do  me  joaticay 
thftogh  he  most  thereby  take  it  apoa  bkiunlf. 
YiHir  kordahip  knows  that  I  bavena  saah  aka-^ 
raster  in  Suibtk. 

Judge  RiywUs.  We  shall  net  aeed,  Mr*. 
Kumersley,  to  go  to  Sufiblk  for  yoor  aka» 
racteVk* 

Judge  Reyndldt.  Gentlemen  of  the  jar^^ 
William  Hales,  tatoof  Loadon,  goldsmitht  aad 
Thomas  Kinnersley,  clerk,  ataod  indided  ftr 
forging  a  note  nnder  the  hand  of  Mr.  Sonsual 
Edwards,  for  1,6502.  payable  within  thsea 
moAtha  to  Thomaa  Kinnersley,  or  order,  aAnr 
the  date  thereof,  for  value  veceiTed:  And  aa*' 
other  part  of  the  indicta^at  ckar^eth  ti|eaa* 
With  puttishing  the  aanie.  To  this  mdietawat 
they  have  pleaded  i^ot  Gailty:  The  qoealiaB 
you  are  now  to  detennine.  OeatleoMii,  Ika 
foundation  of  this  which  hath  been  insisted  em 
by  tlie  counsel  on  the  aide  of  the  proeecatioo 
is,  that  these  aentlemen,  or  rather  the  oae  af 
them,  Mr.  Hales,  having  an  aoqoaialaaee  widi 
Mr.  Edwards,  and  being  iodalged  by  him  the 
liberty  of  applying  to  him  fbr  franks,  tbeykay» 
made  a  wrong  use  of  this,  and  by  cooverliafl^ 

*  In  Trinity  term  5  Geo.  there  waa  an  ia*- 
forroatioB  against  this  Mr.  Kinaersl^  and 
Moore,  aa  being  evil-dispooed  persons,:  ia 
to  extort  money  from  my  lord  SonderloKti  4UL 
conspire  togetoar  to  cbai^ge  my  lard  with 
deavoaringto  commit  sodomy  with  the 
Moore;  and  that  in  execatiea  of  thia 
spiracy,  they  did,  in  the  presence  and  bearing 
of  several  persona,  falsely  and  malicioaaly  ac- 
cuse my  lord,  that  he  **  coaatoafait  ram  va* 
neream  habere"  with  the  defendant  Moore,  and- 
so  to  commit  aodomy.  Kinnerslfy  only  ap- 
peared, and  pleads  to  issue,  and  is  fiMmd  gailty  ; 
and  several  exoeptioaa  were  taken  m  acrsoCof 
judgment,  seeStrange'a  Reporta^  vol.  1,  p.  fMty 
but  the  Court  over*roled  them  all.  Wheren|toft 
judgment  waa  given  Ibr  the  king, 
warda  the  Court  proceeded  to  eentenee, 
told  the  defeadaot  Kianerpley,  nothing  bat 
being  a  clergyman  protected  him  from  a 


paral  puniahmeat ;  th^  fined  bira  SOOL  ;  a^ 
year's  imprisaament,  aad  to  find  suratiia  letr 
his  good  behavioiir  for  acvea  jfears. .   Ia  fiaatsa 
term,  5  Geo.  Moore  was  convicted  and  aaa*' 
tenced  to  ataad  ia  the  pillory,  au0er  a  year's 
impriseoment,  aad  to  noil  aaretiea  Aw 
yaars.     And  tkia  term,  Kianenley,  ea 
davits  of  his  being  indisposed,  oinved  tba  ' 
that  he  might  be  admitted  la  4w  benefit  af  Iba 
mlea.  Sedpcr  Coriam,WBeaa«^doilfareaaia 
execalion,  which  difcns  from  4ha  case  «C  a  fe^^ 
earn  oommitlad  for  biak  tueaaaa,  who  have  beea 
bailed  OB  accoontof  illness.  lb.  196.1bfawrMl 


«] 


fiif  a  Mui^mMomr^ 


iMR  of  tiie  lellM«  of  Ihe  word  <  free'  iflto 
xfiir  llie/'  wmk  by  aidmf  veme  «th€r  words, 
Acy  have  now  fer  v«d  it  hUo  a  negocmMe  note 
for  the  ffUB  of  XfiM.  fmyablo  withia  wx 
■mnIis  to  Mr.  ILianeriley,  or  Ms  order :  And 
dMO  Mr.  Kiniieivley^  to  give  a  etrciiMoD  lo 
ikt  nolo,  asd  make  it  negoeiiAkle,  iMtb,  in  eom  - 
Kaation  wflh  Mr.  Hales,  indorsed  Itis  iwine: 
Vr.  Bdwarris  is  TCSponsiUe  4o  any  My  to 
wiKBs  this  note  is  traBsfawed  o?er.  CkMtie- 
iMB,  ID  nake  out  iIhsIo  be  theeaso^  tlM^  have 
ifit  SHlcavoured  to  shew  thai  Mr.  Hales,  lor 
■me  oflse,  oft  semal  preieaoeS)  procitted  a 
miber  of  supersori^tiotls  to  be  written  for 
iaaha  by  Mr.  Bdwaras,  who  Is  a  ttembor  of 
aii4  porticttlarly  soioe  supersorip- 

oiaQeh  eiveomalatioes  as  wete  most  ac- 
ta serro  a  design  of  this  natare. 

to  this  end  they  have  produced  Thomai 
a  serrant  of  Mr.  £dwards's.    He 

.  that  Mr.  Hales,  lit  lag  aear  Mr.  £d- 
nordi  in  Dulao-slreet,  in  Westminster,  faafh 
applied  to  him  for  frank  covers  to 
DSMrs  into  the  country  t  that  Mr.  fid- 
hath  given  him  aevetal  for  that  pnrpi^, 
kat  g^Btialty  wrote  the  whole sopei icfiptioo 
Uamotf,  porsaant  to  the  diredioilo  that  were 
given  him :  thst  in  Joly  last  there  came  a 
iarosi  of  franks,  six  of  them,  whereof  ft  ve  have 
Men  pradttced,  to  be  firanhed,  hot  witbiout  any 
dineetion  to  whom  to  superscribe  thei^a.  Mr. 
Kdwai^  was  desired  to  frank  them  wtthoot 
avf  BOperaeription :  Mr.  Edwards  refused  to 
flank  diem,  nnless  directed  to  whom  to  snper- 
seribo  them :  Thne  those  covers,  upon  that, 
were  not  done  at  that  time.  But  then  to  shew 
yon  what  past  afto'Wards  npon  occaflfion  of 
these  Uanks  sent  to  be  franked,  Anne  Clarke, 
a  servant  also  to  Mr.  £d wards  was  called. 
Bhesaith,  that  sometime  after  tbis,' Mr.  Hale$'s 
servant  came  again  ov»'  to  Mr.  Edwsrds's 
bonse,  and  told  her  that  Mr.  Edwards  having 
refnsed  to  frank  bis  master's  covers  without 
supeisci  Iptions,  he  had  bronght  from  bis  master 
a  paper  of  directions  what  superscriptions  he 
denied  Mr.  Edwards  to  pot  to  them.  That 
naper  of  directions  bath  been  produced,  and 
bath  been  sworn  by  Mr.  Booth  to  be  Mr. 
tfales'sown  hand* writing.  They  were  very 
short  ifirections: 

Two  to  Mr.  Levett,  of  Huntington. 
Two  to  John  Pratt,  esq.al  Bristol. 
Two  to  Stepon  Alitfbn),  esq.  Exoter. 

And  they  would  in^,  that  as  these  snperscrip* 
tions  were  very  short,  and  so  would  not  take 
ap  mueh  room,  a  vacant  space  would  have  been 
teftsnflldent  to  write  anjr  thing  of  this  nature. 
Ihst  in  4ie  reason  of  their  prodncin|^  an  account 
sf  this  transaction,  which  doth  not  immediately 
iffcrt  thia  cause,  bat  only  as  they  are  inclinable 
to  believe  tint  some  >ncn  IfVank  paay  have  been 
tfMie  fiso  of  to  sn^  an  end  as  these  seem  to 
have  been  designed  for.  And  then,  to  shew  yon 
tfie  mp  which  they  made  hereof,  the  note  [is 
yrsdneed]  noon  wnich  this  Indictment  is  imme- 
4iM«ly  fomided.    Thb  note  iob  these  words, 


'^  I  pforoise  to  pay  to  Mr.  Thomas  Kinnorao 
ley,  or  bis  order,  wilbio  six  months  afW  date^ 
tbe  sum  of  sixtt^u  hundred  and  iUiy  poundo 
for  tbe  value  received, 

'<  Mwrth  30,  17^.     Samssl  Edwabds." 

and  on  the  back  It  h  indorsed  with  the  name, 
Thomas  KinnerStey.  Gentlemen,  they  have 
insisted  upon  it  that  the  note  itself  carries  tfao 
evident  marks  of  forgery  npon  it.  They  say 
that  this  is  so  plainly  derived  from  the  franK 
cover  of  a  letter,  that  ttie  word  *  CTree*  is  not 
wholly  covered,  but  tb.at  still  sotoe  of  it  ap- 
pears ;  that  the  stile  is  unusuid  <  for  the  value 
received.'  *  The'  in  a  lalve  hand,  and  then  af- 
terwards '  valvte  received/  the  ec  of  a  round 
band,  whereas  aH  the  other  tt  are  of  a  quite 
dtftrent  figure,  in  a  secretary  hand.  Other 
observations  they  have  also  made,,  which  yoU| 
that  have  viewedf  the  note,  can  easily  jude^e  of* 
They  then  apply  themselves  to  bring  evidenco 
as  to  Mr.  Hales,  the  Aie  of  the  defendants :  and 
for  that  purpose  they  have  produced  Mr.  Charl- 
ton Tlirup.  He  saith,  that  on  May  22d  last  i\i\A 
defendant,  Mr.  Hales,  brought  this  note  to  biro, 
desiring  him  to  lend  hidn  three  500/.  notes  upon 
it ;  that  he,  not  caring  to  have  bis  credit  en- 
gaged to  snch  a  de^e,  refused  to  do  it ;  buf 
npon  his  importunity,  did  at  last  consent  tO 
give  him  a  promissory  note  of  400/.  upon  the 
Security  of  this  note,  which  Mr.  Hales  there- 
npon  then  deposited  in  his  bands  ;  that  it  was 
a  note  for  1,650/.  signed  by  Blr.  Edvrards, 
payable  to  Kinnersley,  and  indorsed.  Ho 
saith,  indeed,  that  ho  did  not  then  obseiTe  the 
indorsement  Seeing  this  note  si^aed  with 
Mr.  Edwards^s  hand,  and  knowing  him  to  be  o 
man  of  ffreat  sufficiency,  he  was  not  so  atten- 
tive to  the  other.  He  saith,  that  be  kept  this 
note  in  his  hand  tiH  after  that  Mr.  Hales  waa 
taken  op,  and  then  he  delivered  it  by  the  direo- 
tion  of  Mr.  Edwards  to  Mr.  Booth ;  that  before 
it  went  ont  of  his  hands,  he  observed  the  in- 
dorsement. He  swears  also,  that  it  received  no 
alteration  in  the  intermediate  space  between  its 
coromg  into  bis  hands  and  its  goine"  out :  it 
must  be  therefore  indorsed  before.  He  saith, 
that  as  to  bis  own  note,  be  kooweth  not  what  is 
come  of  it,  but  believes  that  it  is  in  the  hands  of 
Mr.  Maddox,  at  the  Bank.  To  shew  that  this 
is  a  forged  note  they  have  called  Mr,  Spicer. 
who  hath  been  above  twenty  years  concernea 
for  Mr.  Edwards  ;  about  ten  or  twelve  as  his 
clerk.  He  saith  that  the  name  is  Mr.  Ed- 
wards's, and  that  tbe  ff  is  also  bis  ;  that  it  ia 
his  master's  constant  custom,  when  he  franki 
a  letter,  to  write  the  word  <  ffree,'  and  not  <  frank* 
over  his  name,  in  the  manner  wherein  this 
originally  stood,  and  that  always  with  a  j^  He 
saiOi,  that  be  likewise  thinks  that  th^  r  is  hiit 
master's  band-wriUng,  but  that  the  o  is  sinoo 
crowded  in  between  those  letters.  Ho  thinki 
that  there  are  plain  footsteM,  whieb  shew  that 
tbe  first  of  tne  two  u  wniich  joined  to  form 
the  word « ffree/  h|itb  b^en  made  use  of  to  form 
tbo  first  part  of  tbe  head  of  they,  and  the  other 
stroke  being  drawn  between  that  and  the  other 
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«,  it  forms  the  worfi  5^,  bat  then  it  doth  not  stand    owned  very  frankly  to  be  his  nol»,  wiitten  irkh 


as  usnalofer  the  y.  And  then  he  observes, 
that  be  the  rather  believes  this  to  be  his  mas- 
ter's e,  for  that  he  always  writes  such  an  hand, 
and  all  the  rest  here  are  in  quite  another  hand. 
And  he  saith,  that  he  believes,  that  beioe  ac- 
quainted with  his  master's  affairs,  he  should 
have  known  of  it,  if  that  there  had  been  any 
■uch  transaction  of  his  master's,  and  that  this 
note  loo  is  of  a  quite  different  form  from  any 
that  his  master  ever  delivered,  and  in  a  manner 
wherein  his  oMster  doth  not  usually  transact 
his  a&irs:  for  thai,  as  he  is  a  man  of  {preat 
credit,  he  never  knew  him  give  a  note  for  time ; 
and  in  the  next  nJaoe  he  is  so  very  cautions  that 
he  never  knew  him  give  a  note  but  that  he  wrote 
the  whole  body  of  it  with  bis  own  hand,  whereas 
the  body  of  this  note  is  not  his  own  lumd,  and 
therefore  contrary  to  the  method  that  he  usnallv 
iribserves.  Thus  lar  the  evidence  is  produced, 
m  order  to  charge  Mr.  EUles,  one  of  the  de- 
fendants :  but  then  in  or4er  to  prove  Mr.  Kin- 
nersley  a  partner  in  this  transaction,  they  have 
nflerwards  observed  upon  the  indorsement  that 
this  note  he'uM  made  payable  to  Mr.  Kinnersley, 
it  could  be  ofno  use  tilfindorsed  by  htm  to  give 
it  a  currency.  They  have  shewed  the  hand 
upon  the  back,  and  in  order  to  prove  his  name 
wrote  there  to  be  his  hand,  as  In  cases  of  this 
nature  nothing  but  an  observation  of  the  simili- 
tude of  hands  can  be  expected,  they  have  called 
an  those  that  have  seen  his  hand,  to  give  their 
ofMoion  thereof.  The  first  man  expressed! 
himself  with  a  great  deal  of  caution,  seeming  to 
apfHnehend  at  first  that  be  was  called  to  swear 
positively  that  it  was  his  hand  e  he  saith,  that 
he  hath  seen  him  write  several  times,  particu- 
larly at  l«ist  three  or  four  times  the  last  year ; 
that  this  is  so  like  that  he  verilv  believes  this  to 
be  his  hand,  and  cannot  alter  nis  judgment  as 
to  it.  To  the  same  purpose  they  bive  also 
produced  another  person|  one  Mr.  John  lin- 
coin :  he  saith,  that  he  haUi  seen  him  write 
several  times,  and  put  his  name  to  receipts  in  a 
book :  and  that  he  cannot  believe  but  that  this 
is  his  hand- writing.  Some  of  you  having,  de- 
sired to  see  and  compare/with  this  notethe  other 
note  which  was  formerly  proved,  it  hath  been 
again  proved ;  and  as  the  person  aforemention- 
ed produced  several  receipts  which  he  saw  him 
write,  yon  have  had  theia  also  to  look  upon : 
wbicik  how  far  it  wiU  help  yon  in  forming  a 
judgment  you  are  to  judge.  Further,  they 
say,  that  Mr.  Kinnersley  was  a  stranger  to,  and 
had  no  transactions  with  Mr.  Edwaw.  They 
have  called  several  persons  that  were  present  at 
the  examination  of  Mr.  Kinnersley  before  sir 
Richard  Hopkins,  as  well  as  sir  Richard  him- 
self, who  all  sav  that  Mr.  Kinnersley  himself 
owned  this,  and  wasgoin^  to  ssy  something 
further,  had  he  not  l^en  interrupted  by  Mr. 
Hitford.  Sir  Richard  Hopkins  hath  been  pro- 
duced. He  saith,  that  in  the  latter  end  of  Sep- 
tember last,  Mr.  Kinnersley  was  brought  before 
him,  charged  with  two  notes,  viz.  one  of  1,260/. 
and  Ibis  note  of  1,650/. ;  that  they  entered  into 
the  examination  of  the  first  note,  which  he 


his  own  hand ;  that  they  then  entered  upon  th« 
other  note,  which  he  verily  believes  to  be  tb# 
same  that  hath  been  here  produced ;  that  Mr* 
Kinnersley  having  denied  this  indomeroent  to 
be  his  hand,  he  desired  him  to  recollect  whether, 
this  indorsement  was  not  bis  hand  too^  for  thai 
he  observed  a  verv  great  likeness  of  the  band 
between  that  and  the  note  which  he  had  ewned 
to  be  his  hand- writings  anddelivered  the  note  to 
the  defendant  Kinnersley  to  look  opeii ;  that 
upon  this  Mr*  Mitford  came  up  to  him,  and 
said,  '  Answer  nothing :  this  is  not  youMiaml- 
writing.'  He  ssith,  that  upon  this  Mr. 
Kinnersley  said  the  same  thing,  that  this  wa# 
not  his  hand- writing.  He  saith,  that  heasked 
him,  whether  he  had  had  any  dealings  with 
Mr.  Edwards  ?  That  be  replied  that  he  had  notr 
and  that  till  this  time  he  was  an  utter  stranger 
to  hb  person.  He  saith«  that  Mr,  Mitlord  and 
he  had  some  high  words  upon  this  occasion; 
he  reproving  him  for  interposing  when  he  ap- 

e bended  that  a  further  discovery  might  hav« 
n  made.  They  next  endeavour  to  shew, 
that,  there  was  a  correspondence  carried  on  in 
a  pirate  manner  between  the  two  defisndanls* 
In  drder  to  shew  this,  they  have  prodooed 
several  persons  at  whose  housesibey  have  met; 
one  Af  tnem  is  Thomas  Bab ;  he  saith  that  be 
keeps  Peel's  coffee*  house,  in  Fleet-street ;  that 
the  latter  end  of  hwt  summer  Mr.  Hales  very, 
frequently  came-  thither,  and  would  sonsetioBea 
be  there  for  an  hour  or  two;  that  he  ofieo 
asked  whether  the  minister  had  been  there  to 
ask  for  him,  not  asking  for  Mr.  Kinnersley  by 
name,  they  knowing  whom  he  meant,  having 
often  seen  them  theretogether ;  that  when  Mr* 
Kinnersley  came  in,  they  used  to  retire  into  a 
private  room,  and  stay  there  together  for  som« 
time ;  that  one  time  Mr.  Hales  observed  Mr. 
Kinnersley  going  down  Fleet-street,  went  o«t 
and  went  after  him ;  that  sometimes  they  went 
away  tog^er,  sometimes  asunder;  soma* 
times  one  went  out  at  the  one  door  into  Fleets- 
street,  and  the  other  at  the  other  into  the  paa- 
sage  to  Fetter-bme.  He  saith,  that  this  their 
resort  to  his  house  was  till  about  a  month  be- 
fore that  Mr.  Hales  was  taken  up,  and  wan 
then  discontinued.  Mr.  Kinnersley  askinsp 
him,  whether  they  ever  called  for  pen,  ink  aod 
paper?  To  this  he  replied.  No.  Of  the  same 
nature  is  the  evidence  of  Thomas  Brooks ;  bo 
saith,  that  he  keeps  a  coffee-house  at  Downing- 
street,  in  Westminster;  that  Mr.  Kinnersley 
used  to  come  to  his  house,  send  for  a  parter^ 
and  give  him  a  note  to  Mr.  Hales,  who  thcra- 
upon  hath  come  thither  to  him,  and  they  liav« 
gone  together  by  themselves  to  the  ftirtbier  umI 
of  the  room ;  that  this  they  did  several  timca»* 
and  stayed  together  someumes  several  hoora* 
He  saitb,  that  once  particularly  they  staid 
there  till  it  was  so  dark  that  he  asked  h»  ser* 
vant  why  he  had  not  carried  the  gentlemen  a 
candle ;  who  said  that  he  had  carrira  them  ont» 
but  they  refused  it  Gentlemen,  they  hava 
then  again  had  resort  to  the  examination  befora 
sir  Ricbafd  Hopkins.:   they  hare»aatathi%. 
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odM  Mr.  Wi^t.  He  laitb,  that  h«  was 
Bwacat  at  that  examhiatioii;  and  that  Mr. 
kiaaeraky,  baing^  preated  to  anawer  aereral 
foeatiaiiapQt  tohun,  waa  in  some  emotioo,  and 
•iidf  I  will  tell  yoaaJl,  gi?a  oie  laave ;  aeemingf 
dariroaa  to  take  time  to  digvat  hia  thougfats ; 
that  tbcaone  Mr.  Mitford  came  up  to  him,  and 
lade  him  bold  hia  toogiie,  or  he  woaid  do  him- 
idf  aooM  mischief,  or  worda  to  that  eflbet 
He  being  examined  aa  to  aome  panicalars 
that  Mr.  Kinneraleyaffirmed  to  have  paaaed 
batwe^  air  Richard  Hopkins  and  Mr.  Mitfbrd, 


aad  that  air  Richard  ad? iaed  him  to  take  hia 
liriend'a  adfiee,  he  denieth  this,  aa  doth  also  air 
Riehard  Hopkina  bimaelf,  to  wiiom  Mr.  Kin- 
norsley  hereupon  appealed.  Hesaitb,  that  he 
tbiaka  that  thia  intermption  waa  after  tiiat  hav- 
iag  owned  the  other  note  to  be  hia  hand  •writing, 
be  had  denied  thia  indorsement  to  be  hia, 
whereaa  air  Richard  thought  it  before,  and  de- 
signed to  prevent  bis  answering  him  on  that 
bead.  TlMqr  bare  alao  produced  Mr.  March, 
who  is  sir  lUcbard  Hopkina'a  clerk:  hegirea 

Sm  muc^  the  same  account.  He  aaith,  that 
r.  KinnerslejT  baring  owned  the  other  note, 
and  denied  thia  indoraement  to  be  bla  band,  air 
Biebard  obaer? ingr  the  likeneaa  of  the  band,  ad- 
vbed  him  to  rmUect  himself,  and  conaider 
wait  whether  that  indorsement  waa  not  hia 
land  too  ns  well  as  the  other  note,  for  that  the 
baada  were  rery  like ;  that  Mr.  Mitford  upon 
that  interposed,  and  said,  « I  would  have  you 
eaaiiooB,  and  not  answer  that  question.'  He 
deniea  that  sir  Richard  adrised  Mr.  Kinnersley 
to  take  hie  ftiend'a  advice ;  but  on  the  contrary 
aaith,  that  air  Richard  was  a  little  warm  and 
reprehended  him  for  his  ioterposiuflf,  as  being' 
an  interruption  of  jaslice.  This  Is  the  erideoce 
that  hath  been  laid  before  you  as  to  this  note, 
both  to  prore  the  forgery  of  this  note,  and  to 
shew  the  use  that  was  made  of  it  both  by  Mr. 
Hales  and  Mr*  Kinnersley,  who  is  chai^ged 
with  the  indorsing  this  note  in  order  to  make  it 
eumnt.  They  are  called  .upon  to  make  their 
defence:  Mr.  Hales  stands  mute,  and  saith 
netbing.  The  foels  bear  rery  bard  upon  him, 
be  bei^  auppoaed  to  procure  these  franks :  it 
behoved  him  therefore  to  givif  some  account 
bow  he  came  by  this  note.  So-aa  to  that  I  aj^ 
prebend  that  there  ia  no  difficulty,  Mr.  Halea 
making  no  defence.  But  the  question  is,  How 
for  Mr.  Kinnersley  is  proved  to  be  concerned? 
His  counsel  have  endeavoured  to  soften  the 
evidence,  or  make  it  not  applicable  to  Mr.  Kin- 
neialey.  They  own  that  there  was  a  fami- 
liarity between  him  and  Mr.  Halea :  but  then 
Aey  say,  that  there  was  also  a  fomaliarity  be- 
tween Mr.  Hales  and  Mr.  Edwarda :  they  aay 
therefore,  that  familiarity  with  Mr.  Hales  is  not 
a  criminal  thing.  In  itself  it  is  not:  but  the 
qpMstion  is,  whether  a  criminal  use  hath  been 
made  of  itf  They  suppose  it  to  bea  forged  in- 
doraement; but  sav,  that  the  same  person  that 
forged  the  note  migbtalao  forge  the  indonement : 
and  they  say,  that  supposing  it  to  be  Mr.  Kin- 
nsnley^  Imiid- writing,  it  may  be  well  supposed 
ihatbawaaataily  iBspeaadupon.  And  they  wonM 
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alao  have  it  believed,  that  thia  is  an  uanal  thing 
for  one  person  to  indorse  another's  notes  among 
common  acquaintance.  But  how  were  they 
oommott  acquaintance,  when  Mr.  Kionenley 
hath  aeknowledged  that  he  had  never  seen  Mr. 
Edwards  in  his  hfe  till  after  thisF  They  say, 
that  it  may  be  the  eaaier  supposed  that  Mr. 
Kinnersley  did  thus  give  credit  to  this  aa  a  true 
note,  and  not  take  it  to  be  a  forgery,  aince  Mr. 
Thrup,  who  is  a  man  in  bnainesB,  was  imposed 
upon  by  it,  and  lent  400/.  upon  it.  They  have 
called  also  some  evidence,  not  directly  to  con« 
trovert  the  ftct,  but  to  contradict  some  tilings 
given  in  evidence,  relating  to  the  eXaminatioQ 
taken  before  air  Richard  Hopkms.  To  ibis 
purpoae  they  have  called  Mr.  John  Hayes.  He 
saitb,  that  whether  thia  indorsement  waa  hia 
writing  was  not  the  question  proposed  to  Mr. 
Kinnersley,  when  Mr.  Mitford  interposed,  he 
having  before  denied  that ;  but  that  there  waa 
another  question,  that  waa  then  proposed  to 
him  to  anawer ;  whether  and  how  often  he  had 
been  to  viait  Mr.  Halea  in  Newgale?  And  ha 
saith,  that  aa  to  that  it  wais  that  Mr.  Mitford 
interposed,  and  advised  him  not  to  answer  to 
that  question.  They  have  called  also  Mr. 
Ward,  who  waa  present  at  the  aame  time,  and 
givea  you  much  the  aame  account.  He  ap^ 
prehenda  that  there  was  a  dispute  about  the 
minutes  that  were  taken  of  what  had  paaaed; 
and  that  Mr.  Kuinersley  was  in  a  paasion,  and 
deaired  to  be  examined  in  the  court  of  alder* 
men ;  and  that  then  Mr.  Mitford  inter|iosed, 
and  advised  him  not  to  desire  this ;  that  the  in- 
terruption Waa  upon  that  extravagant  offer  of 
his,  and  that  upon  that  poasibW  sir  Richard 
might  advise  him  to  take  his  friend's  advice, 
that  is,  to  be  clear  and  not  so  rash  in  anawer-^ 
ing  the  ooestions  put  to  him.  Mr.  Kinnersley 
himself  hath  laid  before  yon  what  he  thought 

K roper.  The  witoesaea  that  were  called'  (you 
ave  doubtleaa  obaerved)  aa  to  that  examina- 
tion, both  of  tbem  say,  tliat  he  had  denied  it 
before  the  interpoaure.  Mr.  Kinnersley  speaks 
himself  and  seems  to  say,  that  be  dotn  not 
know  but  that  it  maybe  hia  band,  thouffb  how 
it  came  to  be  obtained  he  cannot  well  tell.  In- 
deed it  is  an  extraordinary  thing  bow  his  nama 
ahould  be  obtained  on  the  back  of  a  note  signed 
by  Mr.  Edwards.  •  Gentlemen,  if  any  ether 
particulara,  material  for  their  defonce,  bava 
slipped  me,  you  have  heard  tbem,  and  they 
ought  to  have  their  wdght.  The  queation  ia. 
Whether  and  how  ftir  lie  is  a  party  in  thia 
tranaactiou  ?  If  he  be  a  party,  though  he  doth 
but  the  one  part,  '  "     -   '^- 

'man  that  takea 

?iilty  of  the 
he  note  then  must  b4  taken  for  a  forged  note, 
and  probably  in  .the  manner  that  they  hAva 
shewn.  The  thuig  in  question  is.  How  for 
Mr.  Kinnersley  is  concerned?  The  name  Kb- 
Dcndey,  yon  see,  ia  upon  it :  if  hia  name  had 
not  been  upon  it,  the  note  had  been  of  noavail ; 
for  there  having  been  no  transactions  between 

•  See  East's  PI.  of  the  Cr.  c.  19,  §  59. 
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tbea,  li«eoMUI  not  have  demanded  Ihemaaej. 
fiiit  the  BMiii  bnaioeas  was  to  indorse  U,  tbat 
Mbtf  penona  that  knew  not  but  there  mi^bl 
ba?e  been  such  transactions  between  tbem, 
inifbt  oredit  it,  and  lend  money  nuon  it.  Wb^ 
tber  tbe  proof  tbat  ia  given  you  that  tbia  ia  bia 
Iwnd,  coupled  with  bia  own  apprebension  tbat 
it  ia  very  tike  bia  band,  will  aatiafy  you  ef  it, 

ZOQ  must  judge.  If  you  judge  tbat  it  is  bia 
and,  tbe  next  oueslion  before  yon  will  be, 
bow  far  it  could  be  put  to  a  note  of  Mr.  £d- 
waida*s  P  It  ia  plain  tbat  tbere  oould  be  n^ 
foundation  for  it :  if  thctt  yon  tbink  it  aatif * 
fi^prilv  proved  that  bis  band  waa  put  on  tbe 
bank  or  this  paper  by  bias,  knowing  it  to  be  a 
iMie  of  such  nine,  and  tbere  bo  no  reason 
girea  you  for  it,  y4»n  uwst  look  on  him  aa  a 
party }  but  if  you  suppeae  it  put  to  tbe  back  of 
tbe  notu  without  bis  privity,  in  tbat  view  of  tbfe 
thing  you  lAuataoquM  bim. 

Jury  called  over. 

Clerk,    AreyomattagraBdlayourvardietr 

Jury.    Agreed. 

Cierk.    Wba^  abali  speak  for  you  ? 

Jury,    Our  foreman. 

CUrk.  How  say  you  ?  Ia  William  Halea 
Guilty  of  tbe  nuadeaieanor  wherewith  be  atanda^ 
chai^^ed,  in  forging  a  not#  for  1»650(.  and  in* 
doraing  the  sanu,  imd  in  publiabing  tbe  aame 
•a  a  true  note  and  indevaeosent;  knowing  H  la 
bn  ao  foi^ged  and  eounterfeitcd^  or  ^fyi  Guilty  ? 

JForemoa.    Guilty. 

CUrk.    How  say  you,  la  ThonoM  Kinner»- 
ley,  to. 

Foreman*    Guilty. 


Mr.  Strange.  My  tord,  Wo  daiiiw  tbat  Mr« 
Kinncralev  n»ay  be  now  commitled. 

Judge  ^MiMi.  Whcnen  waa  be  hroiigkt 
hither  P 

Mr.  Strange^    From  the  Compter. 
•    Judge  Rt^oU$.    Well,  now  that  he  ia  noa* 
victed,  he  must  be  eoMmitted. 

Kinnefiley.    WbithcTy  my  lordP 

Judge  B^noid$.    To  Newgate. 

JCinnera^^  But^  my  iord^  there  an  tW» 
write  agoinat  me  which  &x  nse  to  the  Cemplnr. 

Judge  MeytwUe.  They  will  feUow  yM 
doobtleoi  to  Nuw^M. 

Kinneriky,  But,  my  load,  the  order  of  tli# 
k>rd  chiaf-iusliee  waa,  that  I  abouMbeoaua^ 
mitted  to  1»e  Gdmpter  tiU  discharged. 

Judge  RufnelJe.  Your  being  ordered  to 
Newgale,  ia  a  disdhaiige  from  tiM  Compter. 

KimeriUy.  I  blem  God  tbat  I  go  faaek  i»« 
neeent  of  tbe  charge  aguinat  me. 

Judge  Reyneidi.  If  you  do  in  your  owb 
apprehension,  it  ia  not  ao  ia  tiie  apprefaeaaioii 
of  tbe  jury. 

Kitnertley,  My  lord,  I  thought  I  hnd 
oleaied  that  alatler.  If  Mr.  Halaa  had  broogfat 
nne  that  juite  te  aign,  I  believe  tbat  I  ahoul4 
have  signed  it  i  but  I  should  not  hate  4snn  i^ 
if  I  bad  known  that  Mr.  fidwMda'a  name  was 
fraudulently  obtained  to  it.  May  I  never  aae 
tba  face  of  Almighty  God^  if  I  was  ever  privy  aa 
any  of  Mr.  Halea'aforgeriua!  if  your  lefdabiii 
please  to  ibreet  me  «»  Newgate,  I  dasira  h 
may  be  imomdialely,  for  I  am  ill,  haviag  baaa 
here  ao  long. 

Judge  jR^yno^.  It  will  be  picaently,  for 
tbe  Court  ingoing  to  adjourn. 


477.  The  TriakOf  William  Hales,*  for  fraudulently  forging  and 
counterfeiting  a  Writing,  purporting  to  be  a  Promissory  Note 
of  Samuel  Edwards,  esq.  to  Samuel  Lee,  for  Four  Thousand 
Seven  Hundred  Pounds:  3  Geouge  II.  a.  v.  1729. 


Hie  Jury  called  Ofer  and  awom. 
Clerk.    OyEZ,  Oym.    If  any  one  can 


laAffniydiio. 


ImncniiMr. 


Oentlenienortbe  Jury,  William  Halea  atanda 
indicted  by  the  name  of  William  Halea,  of  Loo- 
don»  late  j^oldamitb  ;  lor  that  on  tbe  Ist  day  of 
Aiignat,  m  tbe  Sd  year  of  bia  puijcsty'a  reign. 
He  dM  fi«udufently  forge  and  counterfeit  a 
writing,  purporting  to  be  a  promiaaory  note,  in 
4be8e  irobla  foUowu^ 

•<  Merck  SH,  1T98. 
Mbi  after  dMe,  1  pramite  to  pay  la 
« or  bia  order,  tbe  aum  of  fbor  tnou« 
buwfred  peuMAi,*  Ibr  y«  I'atoe'  re- 


Samuel 


•  Hea^  t)w  pmnadbg  CbMMUk 


and  that  be  did 

the  aame  aa  a  true  note^'  bnmrfng  tfie'  aame  t» 

be  ao  (urged  and  ooonterfcikea. 

Mr.  5^ran^.  May  it  f^eaae  your  lorMii|»^ 
and  yen  geamnen  of  tbfrjury,  tbbi  v  an  fin- 
diCtuMntagainai  Mr.  WilKam*  Halea,  for  forr- 
iog  a  note  in  tbe  name  of  SiMmiel  £dwann^ 
eiq.  and  publiabing  the  aame.  It  aeta  foith. 
that  on  the  let  of  Augnal,  in  the  Sd  year  of  Ma 
BNgeMy^a  retgu,  tieforged  a  H«te  in  tbeie  wordu 
AnDiiiiig,  dke*. 

Aod  it  fortfaer  ae(*  Ibith,  tbat  the^  defeodmit 
publiibed  the  aaid-  forged  note  aa  el  true  notu  of 
Mr.  Edward^,  hnewfiig^^tbe  aaMe  to  bu  forged 
andooun«erfHtc!d. 

0iei4.  Wkihaker.  May  it  plMfke-yiaur  lor#« 
aMp,l  am  eoaiMel  itiiWcauacrlbr  iheking^ 
Gentlemen,  tbia  mutter  if  of-  tbe  aafue  nature 
irHh  aiwi^  former  MieHn«hta :  1  aball  there- 
ibM*  take  uf  but  IMe  ^  yMr  time    K  a^ 
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Jbr^\BKUemeanoF» 


A^D.  17»: 


rem 


af  aone  frmnk  ooTars,  that  Mr,  >Hale9ili«tfi 
fiMdalentlj  obtaiMd  of  Hri  BdH^Ht.  '  Ine^ 
Mt  Doir  aujmint  yov,  that  Mr.  EdwarAs  dRd 
iv  some  time  MMlulgre  Mr.-nalMi  With  irMik 
•oten,  which  Mr.  Halw  prtltndlid  tbat  tbej 
wen  tieaigDcd  Ibr  aeodinfiMWB  into  tht  covn«> 
try.  Thii  oo^  gentlwftaa,  14  fli^o  »  pfrotar 
mgerj  tbao  tlie  t^ara  ean  be  rap|K>iedt9%eL 
Bare  Wa  BoiD  of  4,700^  whicb  Mr.  Bdwarda  ia 
fappoaeA  to  pfomioe  to  pay  within  iix  Buonlha 
after  dala  to  Samuel  Lee.  Tbia  Lee' we  have 
foqaired  bto  the  character  ef.  He  ia  one  tb(^ 
ii  worfb  aothtng* :  h^  is  a  aea-tein^  inan^  and 
Ma  wife  wasBune  to  Mr.  Halea^i  ohildrao: 
Ihia  man  ia  not  Tcry  likely  to  haYe  a  pronilisory 
eaaa  for  4,700/.  Ueotlemen,  when  you  come 
IB  look  ilpOD  this  note,  yoo  will  see  on  it  the 
phinert  marfca  of  forgery  that  can  be*  When 
you  come  to  look  upon  it,  yon  will  plainly  aee 
that  <  ffiree  Samuel  Edwardi^  still  remains 
viaihle.  There  is  the  double  /  which  Mr. 
Edwards  general Jv  oseth,  which  we  shall 
proTe  by  witness.  And  then  between  the^and 
tbe  r  there  is  an  o  struck  in,  which  you  will 
pfaunly  aee  is  not  the  same  writine  witb  the^ 
■ortheaame  with*  Samuel  Ed fvaras.'  And  then 
to  make  out  the  y*  you  will  see  the  two  ge  are 
Gootrired  to  make  a^  with  a  stroke  at  the  bottom 
of  tbe  €,  but  that  still  the  two  ee  seem  visible, 
aad  to  be  wrote  by  the  same  party  tbat  wrote 
tbe^  I  will  appeal  herein  to  your  own  eye- 
■gbL  Then  there  is  a  dot  at  the  end  of  the  y, 
aad  then  <  ralue  received.'  You  will  see  a  con- 
sidetmble  depth  beneath,  and  that  it  must  be  cut 
jBdTfiom  sometbiogf  else.  How  it  was,  it  con- 
oenis  Mr.  Hales  to  shew.  As  to  the  nciethod 
wherein  this  came  to  be  discovered,  i^  is  suffi- 
osot  to  tell  you,  that  this  had  been  occasioned 

Stbe  discovery  of  a  note  foi^g^ed  in  the  name 
Mr.  Gibson,  an  apprehension  and  commit- 
meot  of  Mr,  Hales ;  tiiat  this  gave  occasion 
ibr  several  persons  to  enquire  into  the  validity 
tf  those  notes  which  they  had  received  from 
Mr.  Hales.  As  upon  enquiry  several  other 
aotes  that  have  been  before  you  were  disco- 
reied,  so  at  leingth  it  came  to  be  discovered, 
that  Mr.  Hales  had  delivered  to  sir  Biby  Lake 
this  promissory  note,  made  in  the  name  of 
Stmoel  Edwards,  esq.  payable  within  six 
SMmtha  afler  date  to  Samuel  Lee,  for  4,700/. 
It  was  npon  this  occasion  that  it  came  to  be  de- 
livered to  sir  Biby  Lake :  Mr.  Hales  had  been 
harassed  with  several  judgments  against  him : 
tD  keep  off  the  evil  day  as  long  as  possible,  it 
oat  Dcoessary  to  procure  some  substantial  per- 
■OB  to  be  bail  for  him ;  sir  Biby  Lake  was  ap- 
pfied  to,  being  a  very  substantial  gentleman.  It 
kisg  OB  a  Writ  of  Error,  and  for  a  considerable 
am,  tbat  be  was  desired  to  be  bail  for  Mr. 
Hales,  he  made  a  scruple,  and  refused  it  at 
Int:  at  length  to  induce  him  to  it,  Mr.  Hales 
ttd  to  bim.  Sir,  you  shall  he  at  no  manner  of 
mk;  1  have  a  promissory  note  for  4,700/. 
vbicb  is  mAde  by  Mr,  Edwards,  who  is  a  snb- 
Mtttial  man,  payable  within  six  months:  this 
till  be  an  ample  security,  if  an  ezecotioD 
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shooldMSOme  apon  yOofor  tiie  affirming  of  this 
jodgment.  Upon  this  sir  Biby  Lake  was  in- 
dnrod  to  he  his  seeiwity ;  thOs  he  came  to  have 
thii.ttota  deKvered  to  him.  Gentlemen,  when 
fvc^sMw  yOo«  as  w^  Onist,-  it  being  a  fresh  case, 
•bow  he  had  franks  lirom  Mr.  Edwards,  theme* 
thb(^  wh^ein  her  hath  made  this  use  thereof^ 
M^  theh  that  this.' note  was  thus  delivered  to 
sir  Biby: Like ;  sM  you  have  consider^  the 
«eT«ral  eiheumstanete  of  the  case,  it  will  appear 
bathabat-thio  is  a  fbi^ged  note,  and  by  whom  it 
was  forged ;  that  M  r.  Hides  waa  the  person  ba 
whom  if  must  he  charged. 

Mr^Sirangt.  Gtotlemen,  T  wohld  observO 
to  yon,  which  you  will  plainly  see,  that  here  ia 
Mr.  Edwards's  double /*,  and  then  an  o  crowded 
in  between  that  and  the  r ;  aod  that  there  not 
being  sufficient  room,  thel«fore  the  word 
<  pound'  is  crowded  in,  in- a^sarrowniaiHier^ 
and  then  followa  tho^  so  that  it  is  not  possible  to 
snppose  that  if  any  genfelemao  had  wrote'it  be« 
fore  the /f  waa  wrote,  be  would  have  crof^dod 
tlid  worJr<  pound'' into  so  narrow  aroom*  but 
there  was  then  a  necessity  for  it. 

Thomat  Maddox,  Anne  ClarkCf  and  Mr. 
Booth,  were  called,  sworn,  add  deposed  as  be; 
fore ;  and  the  note  of  directJons'was  again  read*. 

Mr.  Spicer  sworn. 

Mr.  Strange,  Please  to  look  on  that  hotOi 
and  tell  us  how  much  thereof  you  take  to  h# 
Mr.  Edwards's?  ., 

Spic£f,  The  name  is  bis,  the^and  the  r  is 
also  ^is.  J  The  o  se^s  not  to  be  of  the  samf 
fnk,  and  is  ailerwaros  crowded  in.  The  y  io 
not  his.  % 

Mr,  Strange!  What  Is  Mr.  Edwards's  waj 
of  franking.'^ 

Spker.  <  Free  Samuel  Edwards.'  <  Free'  h| 
usually  writes  with  a  jfl 

Mr.  Strange.  Did  you  ever  know  him 
frapkiug,  make  use  of  the  word  <  frank'? 

Spicer^  No,  Sir. 

Mr.  Strange.   How  long  have  you  been 
quainted  with  him  ? 

Spicer.  About  24  years.  Sir. 

Mr.  Strange.  Did  you  ever  know  him  aaj 
ways  concerned  witb  Samuel  Lee  ? 

Spicer,  No,  Sir. 

Jar.  Strange.  Do  you  know  him  ? 

Spicer.  No,  Sir* 

Mr.  Strange.  Do  you  think,  that  being  acf 
quainted  witn  Mr.  Edwards's  concernsi  yoa 
should  have  known  if  there  had  beeo  any 
money  concerns  between  them  ? 

Sfjicer.  Yes,  Sir,  I  believe  that  I  should. 

Mr.  Strange.  What  further  reasons  havf 
you  to  believe  this  not  to  be  his  note  ? 

Spicer.  I  can  never  believe  this  to  be  bis  note, 
for  he  never  gives  any  promissory  note  for 
time,  nor  any  note  at  aU,  without  writing  the 
whole  note  with  his  own  hand. 

Sir  Biby  Lake  sworn. 

Seij.  Whitaker.  Sir,  pray  please  to  give  us 
an  account,  when  yon  saw  that  note  first,  upon 
what  occasion  it  was  brought  to  yoo,  and  by 
whom  it  waa  delivered  to  yon  ? 

U 
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Sir  £%  ZaAe.  AboottbUlinitw«KMiMil 
Mr.  WiUiam  Hales  sent  Mr.  Kinaersley  to  m 
at^my  house  in  Crosby-sqdsre,  who  iM  mm 
that  Mr.  Uiles  was  arretted  upon  •eeoant  of 
a  bond  gWen  by  hioi,  and  Mr.  Kohert  Halei» 
to  Dr.  Mapleton  of  CaiterlMuy}  that  the 
Doetor  having  arrested  Mr.  Wilttam  Halea,  he 
desired  that  I  woald  be  bail  for  him.  I  desi^wl 
Mr.  Kinnersley  to  meet  mo  in  thoereniiig: 
we  then  went  to  the  judges  chamhaniy  and 

fave  bail  to  the  action.    I  thought,  that  then 
eing  no  difficoUy  in  the  gentleman's  appear* 
ance,  there  woald  be  no  damage  in  doUig  that 
for  a  friend.    Afterwards  Mr.  HsJes  came  him- 
self to  me,  and  desired  me  that  I  would  be 
hail  again  for  him.    I  told  him  that  it  was 
somewhat eactraordinary;  but  that  howefer  I 
would  meet  him  at  Mr.  Turner's  at  Staples^ian, 
to  consider  what  to  do.    He  came  to  me  there 
about  four  or  fire,  and  llMiughta  gentleman 
with  him,  who  he  told  me  was  his  attorney. 
At  first,  he  told  me  not :  but  afterwards,  we 
Bnderstood  that  it  was  to  a  Writ  of  Error  that 
I  was  desired  to  be  put  in  bail.    I  was  then 
loM  by  Mr.  Turner,  that  if  I  was  bail  to  that,  I 
knust  pay  the  money  if  they  did  not.    Upon 
Ibis  I  told  Mr.  Hales  that  I  cared  not  to  be  Ua 
In  such  a  matter  as  this,  unless  he  wonM  gi?e 
me  good  security.    He  told  me  that  he  waa 
ffoing  lo  Peel's  coffee-house,  desired  that  I 
wottUl  consider  of  it,  and  come  to  him  again.  I 
ftaid  to  consult  Mr.  Tomei%  and  told  him  that  I 
would  not  be  bail  txoBjot  Mr.  Hales  would  give 
taw  good  security.     1  then  went  to  Peel's 
(DofRiehouse,  and  there  found  Mr.  Hales  and 
•Ir.  Kinnersley  together.    I  took  Mr.  Hales 
lo  another  part  of  the  room,  and  told  hum,  that 
I  would  not  endanger  mysdf  and  my  fiunily 
ioftiras  to  engage  (hrsucha  snm»  il  bdlig 
Hbout  1,500/.  unless  he  would  jgire  me  good 
security.    Upon  this  he  put  his  hand  in  his 
podket,  took  out  his  oocketbook,  and  took  out 
of  it  this  note.    He  looked  upon  it,  and  said, 
tliat  it  was  a  promissory  note  for  four  thousand 
and  odd  pounds,  and  was  p^able  within  two 
or  three  months  after.    He  put  it  into  my 
hand?  I  looked  upon  it,  and  thought  it  was 
f  ery  good  security  to  me  for  such  a  sum.    He 
4esirra  that  I  would  keep  it  in  my  own  hand 
till  the  money  that  I  was  security  for  was  paid ; 
hut  said,  that  he  would  pay  the  mon^  long 
before  I  coufd  he  called  upon :  I  thought  I  hsS 
mfficieot  satisfactien,  ano  went  thereupon  be- 
fore the  lord  chie^iustice  Raymond,  and  gave 
bail  to  the  Writ  of  Error. 

8etj.  Whitaker.  Sir,  I  would  desire  yon  to 
k>ok  on  the  note,  and  on  the  back  of  it,  and 
lisll  us  whether  it  hath  had  any  alteration  ? 

Sir  Bihy  Lake.  Jione,  Sir,  that  I  know  of. 
But  I  must  five  you  a  particular  account  of 
one  thing.  It  was  not  all  the  time  in  the  same 
custody.  Before  I  came  there,  my  serrant 
went  and  waited  for  me  with  my  horse  in  Hol- 
bom,  I  being  going  out  of  town.  Going  there- 
Jbre  to  Mr.  Turner's,  1  desired  him  to  lay  it  by 
1for  me  in  his  drawer,  where  he  hath  other 
^pers  of  mine.    Aoooffdiogly  he  «lid  lay  it  up ; 
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and  from  «ial  lima  It  waa  (I  MkffMe)  in  llr. 
TmBOr's  custody,  till  after  the  time  that  Mr. 
Hales  was  taken  up.  When  that  happened. 
Mr.  Hailoof  the  millioQ  bank  sent  me  word 
thereof.  Upon  that,  when  I  came  in,  I  went 
to  Mr.  Harlo,  and  told  him  that  1  bad  such  a 
note  of  Mr.  Edwaids's  in  my  hand ;  and  (aaid 
I)  hearvig  that  yon  have  a  suspicion  that  tli« 
note  that  IS  in  your  hands  is  a  bad  note,  I  haw 
aoma  reason  to  desfare  yon  to  go  to  Mr.  Bd» 
wards,  and  acquaint  him,  that  1  have  aneh  m 
note  in  Mr.  Turner's  custody,  who  is  now  in 
Osrhyahire.  All  that  I  eoukfthen  do,  was  U» 
desire  Mr.  Tomer's  clerk  to  send  to  him  for 
the  key,  that  we  might  take  Mt  the  note  and 
shew  rt.  The  clerk  did  so;  and  aftsr  soom 
time  had  the  key  sent  him,  took  out  the  note, 
and  1  desired  him  to  carry  it  to  Mr.  Edwarda. 
It  was  the  same  day  that  the  note  became  dn«. 

Mr*  x^iMicr  sworn  • 

Seij.  WkiUtker.  Mr.  Turner,  pray  please  !• 
look  upon  that  note,  and  giro  us  an  account 
when  you  first  saw  it  P 

IVmcr.  I  believe  it  wu  one  day  in  the  be- 
ginning of  July  last,  about  five  or  six  o'dock 
in  the  afternoon:  I  cannot  be  particular  as  to 
the  day,  but  I  believe  that  it  was  the  same  day 
that  sir  Biby  Lake  gave  bail  to  the  Writ  of 
Error.  He  then  brought  me  the  note  to  la/ 
by  fi>r  him.  I  veriJy  believo  this  to  be  the 
same  note. 

Sen.  Wkitaker.  Hath  it  had  any  alteratioo 
stnoer 

Iktrfur,  No,  Sir<  He  denred  me  to  pot  it 
fhr  him  in  a  drawer,  where  I  had  other  of  hit 
papers:,  aocordiogly  I  did:  I  went  out  of 
town  in  August.  Afterwards  my  derk  sent 
me  word,  that  sir  Biby  Lake  desired  that  I 
would  send  op  the  key  of  the  drawers,  in  order 
to  his  tootea  being  taken  out  Upon  that  I  aent 
up  the  key  to  my  clerk,  directed  him  in  which 
drawer  the  note  was,  desired  that  he  would 
take  it  out,  and  cany  it  to  sir  Biby  Lake. 

Mr.  More  sworn. 

Mr.  Strange.  Do  you  remember,  Sir,  to  hnve 
received  a  key  from  Mr.  Tdrner  f 

More.  Yes,  Sir. 

Mr.  Sirange.  Did  you  thereupon  find  thio 
note  in  the  drawer  ? 

More.  Yes,  Sir;  in  the  drawer  of  the  deak. 

Mr,  Strange.  Did  you^nake  any  aiteraliona 
in  it?  '    * 

More.  No,  Sir;  1  took  it  out,  and  carried  it 
to  Mr.  Edwards. 

Mr.  Strange.  Mr.  Spicer,  you  are  aeqnauited 
with  Mr.  Edwards's  way  of  dealing.  When 
he  gives  a  promissory  iielay  doth  he  write  the 
whole  note  r 

Spicer,  Yes,  Sir ;  I  never  knew  him  pre 
any  but  that  he  wrote  the  whole  note, 

Mr.  Strange,  Doth  he  use  lo  give  notes  torn 
time?— 5j>icer.  No,  Sir,  never. 

Mr.  Strange.  My  lord,  wo  now  desire  that 
the  note  may  bo  rwd. 
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**  SfarnMotlM  afterdate,  I  promite  to  fiay  to 

'  Lw,  or  fan  order,  the  niia  of  fbur 

iMftnbaiidredprNiiids,  fforthc?alue 

qUmvbl  Edwabm." 

Indflffied,  ^  Sakcel  Lbs.** 

Mr.  StTwugt.  Yoa  will  obeer? e,  raitlaiiieB, 
tbe  word  *  ffree'  is  legible  still,  aodoboerfc  kow 
tM  woid*  poands*  is  crowdeil  ib. 

Mr.  Birtf  sworo. 

Sen.  WhUtiket.  Sir,  do  yoo  know  Mr.  8a» 
nuelljee  ?— BM.  Yes,  Sir. 

Scsj.  IFU/ato-.  What  is  he  f 

'BML  A  seapfariDff  mao. 

Sen.  WkUaker,  Dojou  know  his  wife? 

JKnf.  Yes,  Sir. 

Sen.  Wkitaker.  Did  she  aurse  a  chikl  for 
Mr.  Hales? 

BuxL  Yes, Sir;  twoforserersi  jears. 

SeQ.  IF^Uldber.  Isheamanofworthf  - 

Bird.  No,  Sir;  he  is  not  worth  6L  in  the 

WQlU. 

Seo.  Baby.  What  say  Toa  to  this,  Mr. 
flalesf  Y«iQ  see  that  Ib^  RaTe  smn  an  ac- 
count of  the  method  that  yon  toMc  to  procmv 
ikank'  eorers.  Itiis  nolo  they  sty,  that  you 
pahlMbcd  as  a  tme  note,  how  should  it  coma 
to  pass,  that  such  a  poor  person  as  this  Lee  is 
shoold  indone  o?er  neh  a  note  to  y  on  r 

EaitM.  Mr.  Lea  gate  it  ma,  than  bdng 
monies  due  to  me. 

SoQ.  Btdy.  If  yon  eaa  pro? e  any  trmsae- 
Ini  between  yon  and  that  Lee,  tomdnoa  the 
jwy  to  beliefe  that  it  was  given  yon  upon  that 
considerstion,  it  will  be  proper  now  to  do  it 
Jiales.  He  is  gone  abroad. 
Serj.  Bol^.  Is  there  any  person  that  eon  bo 
witoesa  of  any  snch  transadMNH  f 
Hoist.  No,  Sir. 

Serj.  Body.  Gentlemen  of  the  jury,  William 
Bsles  of  London,  late  goldsmith,  stands  in- 
dkted  for  forging  a  note  for  4,700/.  payable 
within  stz  months  tfier  date  to  Samnel  Lee, 
voider,  in  the  name  of  Samnel  Bdwards,  esq. 
and  for  pnUishing  the  same  as  a  tme  note. 
Yen  aea,  gentlemen,  that  there. hare  been 
leferal  witneasss  produced  to  shew  how  be  got 
posscanon  of  fmnk  eorers,  on  pretence  of 
sanding  news  into  the  eoaotry ;  and  that  he 
sal  a  paper  of  direotions  for  some,  which  di- 
nelisns  were  very  short,  and  so  conrenient  for 
the  writing  in  the  iotermedialo  space  over  the 
MOM,  such  a  note  aa  this.  And  diey  have 
inem  that  these  dinctiona  are  his  hand, 
vbich  were  aent  orer  by  his  serrant  to*  Mr. 
Edwarda  for  franks.  Now  to  shew  yon  that 
Am  note  was  puUisbed  by  this  man  as  a  true 
aMo,  and  that  he  is  guilty  hereof,  sir  Biby 
Like  hath  appeared.  Ha  tells  you,  that 
ikm  were  two  several  applications  to  him 
ts  Is  bail  for  Mr.  Hales ;  that  he  complied 
mdjiy  with  the  one,  but  the  other  he  made 
•MO  scmpla  ^ff  becanse  it  was  mora  dan* 
Mas ;  it  beinff  to  a  Writ  of  Error,  and  for 
iNflt  1^5004  Ua  was  tharafora  m«a  cantiotts, 


aad  wouM  not  do  it  without  seenrily.  Uatells 
you,  that  upon  ^it,  this  note  was  ofiered  and 
dapoaited  in  his  hands  by  the  prisoner.  This, 
if  you  are  satisfied  of  it,  fixes  the  note  upon 
the  prisoner.  It  apiiears  herdby,  that  it  wais 
in  the  hands  of  the  prisouer.  He  oaonot  shew 
J'ou  how  he  came  by  it :  that  then  is  a  strong 
proof  to  fix  the  charge  in  this  indiotsseat  upon 
nim.  Where  a  forMi  note  is  found  in  aper- 
son's  possession,  and  it  appears  that  he  offered 
it  as  a  true  one,  and  cannot  give  an  acooont 
how  he  came  by  it,  that  fixeth  the  charge  of 
forging  it  npon  nim.  This  note  was  pnblisbed 
in  the  city  of  London,  and  therefore  the  forgery 


in  the  indietment  is  fixed  there :  for  it  is  im- 
possible  ta  know  certainly  where  a  note  is 
fofged,  since  no  one  cslls  evidence  to  see  him 
foige  a  nola.  Thus  it  appears  to  hare  been  in 
hia  custody,  and  it  cannot  otherwise  be  proved. 
Other  witnesses  have  been  produced,  to  shew 
that  the  note  hath  not  been  altered  since  it  was 
delivered  by  him.  Mr.  Turner  tells  yon,  that 
ha  received  it  from  4ir  Bibv  Lake  the  day  that 
he  received  it  from  Mr.  Hales,  and  laid  it  by 
for  him  in  his  drawer;  so  that  from  the  time 
that  it  was  published,  it  oontinneth  in  the  same 
state  that  it  then  was*  Other  drcumstanoes 
have  bean  laid  before  yon,  as  the  manner  of 
Mr.  Edwards's  making  6ot  any  notes.  Ha 
doth  not  give  out  any  promissory  note  madf 
for  time,  aar  doth  he  ever  give  out  any  what* 
aoaver  bvt  aneh  aa  are  all  of  his  own  band- 
writing.    Another  drcnmstance  that  hath  been 


hud  bdbra  you.,  relates  to  the  permn  to  whom 
thb  note  is  Bsade  pavaUe.  It  looks  like  a  con* 
trivanca  to  have  it  afi  in  his  own  management, 
in  the  handa  of  his  servant,  and  Within  nis  own 
rsach  ;  that  this  note  shouUl  be  made  payable 
to  a  poor  man,  whoee  wife  was  nurse  to  Mr. 
Hales's  children,  and  the  witnem  believes  him 
not  to  be  worth  &I.  in  the  worid.  How  should 
he  be  entitled  to  this  biU  for  such  a  sum,  which 
he  might  have  indoiaed  to  any  other  person? 
No  one  sure  would  trust  such  a  note  with  such 
a  person.  He  oouM  not  be  possessed  of  it  in 
his  own  right,  and  no  other  person  would  en- 
trust a  man,  noi  worth  5/.  wito  a  note  of  this 
value.  This  circumstance  they  offer  to  your 
consideration :  and  they  take  notice  of  soma 
letters  which  shew  that  there  was  originaliy 
*  ffree,'  which  is  now  tuned  into  *for  the,'  be- 
fbre  <  value  received.'  It  appears  that  it  waa 
'ffree  Samuel  Edwards:'  and  it  is  almost  legi- 
ble notwithsiandtng  the  aheration  that  hath 
been  made.  He  hath  said  nothing  in  hIa  de- 
fenoe  to  shew  how  he  came  by  that  note.  Ho 
saith  that  Lee  gave  it  hiiD.  Is  it  likely  that  a 
man  not  worth  5/.  in  toe  world  should  give 
out  such  a  note  as  thra  ?  Though  there  is 
no  direct  evidence  of  his  forcing  it,  that  makes 
no  alteration :  if  be  directed  it  to  be  done,  it  is 
the  same  thing  as  if  he  did  it  himself;  nor 
doth  it  appear  that  anj  but  himself  is  concern- 
ed therem.  He  having  published  it,  is  eruilty 
not  only  of  the  pobiicanon,  but  of  the  forging 
of  it :  if  you  believe  it  to  be  a  fiirged  note,  bo 
is  gidlty  of  the  forgery.    His  publishing  of  tha 
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nfte  13  a  sq^cient  •videocetof  it  If  ftiman^ 
had  received  su^i  .a  note,  be  would  readily  gay » 
I  received  it  of  ftucb  a  peraoa  oo  such  an  occa- 
sion :  but  there  bath  been  oo  eridence  of  tbi« 
nature. given.  If  you  ask  a  ro^n,  bow  becama 
by.  this  or  that  thing,  be  aaith  another  gave  it 
bim :  that  may  be  said  in  efery  crioiiual  cane } 
it  is  ofte^ .  said,  but  never  regarded  except 
proved.  .  You  are  then  to  consider  ,  all 
these  cirqumslances,  and  to  judge  thereupon 
whether  it;  is  a  forged  note ;  whether  it  19 
likely  that  Lee  should  have  a  note  of:  this 
value,  and  that  t)iere[  should  be  any  reason  for 
his  deliveriDg  such  a  note?  Th^re  hits  been 
no  pretence  of  any  transiictions  between  this 
Lee  and  ^u  £dwar<k,-nor  any  colour  of  proof 
on  what  consideration  the  gentleman  sbotUd 
write  such  a  note  payable  tp  spch.  ii  mv>i  ^ad 
give  it  him.  Gentlemen,  bfrfs  i^  as  full  and 
plain  proof  as  can  be  ^zpectedi  if  the..avi4epoo 
^wear  true ;  so  I  leave  it  toyou^  .  •  .  i 

Clerk.    Are  jop  all  a^greed  in  .year  ferdict  ? 
,  Jiif^.  Agreed.  , 

Clerk,  Who  sh«dl  spe^  for  you  r 
.  Jury.  Ourforeinan, 

Clerk.    How  say*  you,  is  Williaaat  Hides 
Guilty  of  the  misdemeanour  whereof  be  stands 
/indicted  in  forging  a  note  in  the  Qara«  of  8a» 
muel  Edwards,  esq.  for  ^7001^  and. publishing^ 
the  same,  or  Not  Guilty  ?— iVre^M*,:  Guilty, . 
Seij.  Wliitaker,,,   My  lord,  ijhe.note  being 
found  to  be  ^forged,  we  deske  thftt  sir  Bihy- 
Lake may  deliver itlQ Mr*  £dwacds. 
.  Sir  WUUam  T/^fnpwn*  That  is  but.cpmmOtt 
justice.  r 

]  Mr.  Strfingt*  Myjordf  iheire  is  another  int 
dic|ment :  .but  we  ^ill  not  trouble  your  lord- 
ship with  that ;  tiierefooe  the  j«iry  may  be^  cUs.- 

.  Serj.  Whitakw,  My  lord,  we  think  it  propec 
to  take  notice,  that  up<wi  4he  three  indictHoeots 
wi^ereof  he  hath  beeii  found  guilty  on  the  sta-' 
tute  of  king  Henry  ^  fur  obtaining  money  b^ 
false  tokens,  there  can  b^  0^  i&Qein  the  case ) 
we  mnst  therefore  crave  coraocal  ponishoMiit.  • 

Sir  WUliam  Tltompton,  TW<]oestion  is,  ^hat 
corporal  ponisbment?  To  he  sure  he  will  b» 
pilloried. 

Serj.  Wkiiaker.  Tbeiplllovy^my  h>rd,  is  no- 
thing.  The  giwtleman  hath  endeavoured  to 
get  many  thousand  pounds  of  several*  genile-' 
inen :  now  he  is  only  to  look  throngb  a  woodsn 
casement,  and  this  is  to  make  fseoompeoee. 
We  humbly  hope,  that  according  to.  the  worils 
of  the  act  of  parliament,  some  ponishment  will 
be  ordered,  not  only  ignominious  but  corponal 
punishment,  as  the  wortls  are  very  extemsve. 

Sir  William  Thompson.  The  Court  to  be  sure 
will  order  imprisonment,  as  well  as  the  pillory, 
and  security  after wanL 
.  Serj.  Whitaker.  But  shouki  not  the  punisfe- 
mem  left  to  the  discretion  of  the  Court  be  ex- 
tended to  Fom(:;ihing  further  P 

Sir  William  TkampsoH.  1  am  not  for  extend- 
ing it  to  torture,    i  know  not  any  precedent  ;• 
nor  would  i  begin  any  thing  of  that  nAtnie»i 
The  king  himself  is  limited  by  our  law. 


left  to 


Serj;  Whiiaksr*    TMie  penalty?] 
the  discretion  of  tbi^  Court*  * 

Sir  William  Ttimpson.  I  would  not  eztgn* 
it.  1  do  not  k|iow  hot  tbat^  the  pacliamentjnay 
think  of  something  else  afterwards. 

Serj.  Whitaker.  \Vell,  Sir,  1  have  laid  it  be- 
fore  you,  1  submit  it! 

Tbe  Jucfgment  of  the  Court : 
That  William  Hales  and  Thomas  Kinners* 
lev  should  stand  twice  in  the  pillory ;    once  in 
Fleet- street,  at  the  end  of  Fetter- lane,  and  oncn 
at  the  Royal  Exchange,  in  Cornbill. 

I'hat  Hales  should  pay  a  fibe  of  fifty  toarks» 
suffer  five  year^  imprisonment,  and  give  secu- 
rity for  his  good  behaviour  for  seven  years  af- 
*  terw^rds.    And,     . 

That  Kinnersley  should  pay  a  fine  of  QOOL 
(an  hundred  on  each  indictment,)  suffer  two 
years  impnsonraent,  and  give  security  fiir  bif 
good  behaviour  for  three  years  longer. 

Mr.  Hales  begged  thai  two  years  of  his  iiii- 
prifoiilucnt'  mJIgfit  bexemitled  on  account  of  his 
age ;  but  it  w'as  not  granted. 

Xebruify  11  foHowing,  Htfeaiad  Kiannts- 
lev.  stood  in  the  niilory  at  Hki  Rayal  ExebnaM 
iftOonifaill.       %^         •  • 

.  February  15.  They  both  stood  again  in  tfaa 
niUory.  «t  F«tter>kne  end,  in  Fket^almet. 
Kiouiralejy  stood  bslhi  ttqies  in  bin  canenafal 
habit,  tbinktnif  la  > draw  oompasaon  and  ra^ 
spectifrow  th^  popuksa,  but  it  bad  the  nan- 
trary  effect. 

.  JftJk  lQth*foltewingv  died  an*  the  Pitss-ywd 
in  Kewgttie  Ibesaid  W^iMiani  Bales  ^*  smI  Aprilr 
It.. 1729,  died  in  the-same  ptace^  «f  a  fevny 
Thosnas  Kinnersley,  clerk. 


f**tm 


tf^^m- 


'  ^^Fwptiyiki  BSiw.  made  felonyv 
nefit  of  clergy  ;  as  is  likewise  tfaa  pabMiiiiiy 
any  forged  deed,  will,  bond,  note,  indorsement, 
&c.  knMviog  them  to  be  Ibrgad,  bgr  the  spat  % 
and  7  Geo.  2,  wbicb  see  for  ibe  several  psiti-^ 
ouiar  cases  there  mentioned."— ^Former  £yK#» 

See,  also.  East's  Pleas  of  the  Crown,  o.  19w 

As  to  priMkf  byoonpanaon  of  hand%tnwlMck 
it  appears  that  recourse  was  bad  in  ,8ome>  «f 
these  Trials,  see  in  Ihia  CoHeotion  AlgenMM 
Sidney's  Case,  vol.* 9,  p.  ftt7.  See,  also^  ▼•§.. 
19,  pp.  997,  elseq.  vol.  10,  p»  900.   • 

.At the  tine  when  Ibfse  frauds  wereooni- 
milted  bv  Hales  and  Rinnersivy,  it  wa«  usual 
for  privileged  fier^ons  4o  firank  letters  by  mere 
indorsement  oi^thnirnamco.  Bystat.  4G.  8^ 
c.  94,  ii  is  rehired  that  memhtrs  of  iiitbsi 
house  of  parKameBt  sbaM  write  the  wliefe  supwu 
scription  thereof.  A  htstory  of  Iraakivg  is  im^' 
strrted  in  the  GentleuMiA's  Magasme,  vol.  54, 
pw644. 

•Some  years  afUr*  these  cases  ^'  Hales  ImmI 
Kinnersley,  a  curioas  alilempt}  waS'  made  by 
one  Fournicr,  a  popish  priest  aii4fughtvte  from* 
France,  to  defraud  bishop  Hoadley  of  8>800/.  bf 
means  of  a  promissory  note  lbrg«d  on  a  ftranly. 
The  bishop  published  an  account  of  the  trawK 
action,  of  which  an  abridgement  is  inseited  m 
theSuppioMittt  to  the  Geotleman'ii  BIegaaiu» 
for  the  year  1757.    Seci  also,  9  VesEcy ,  44^ 
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478.  Proceedings  against  John  Huggins,*  esq.  Warden,  of  the 
Fleet,  Thomas  Bambridg£^  esq.  Warden  of  the  Fleet, 
Richard  Corbett,  one  of  the  Tipstaffs  of  the  Fleet,  and 
Wm.  ActoN,  Hccper  of  the  Marshalsea  Prison :  3  George  II. 
A.  D.  1729. 


A  Report  from  the  Committeb  of 
THB  Hoi^sz  OF  Commons  a^point- 
mo'  to  xNamRs  into  thb  Stats 
ot  THB  Gaols  of  this  King- 
pom,  so  FAR  AS  RBIJVTES  TO  THE 
CRUBL  USAOB  OF  THB  PrISOI^BRS  ; 
which  OCCASIONED  THB  FOLLOWING 
^RJALS. 

Jons  SO  Bie  Mirtii,  ITT^. ' 

Mr.  OgMiorpe^  from > the  €otiiaM«tee«p« 
poiotod  to  eiKpiii^  ntolheStefeeof  UMGasbof 
tUt  knpdoai^  oMte  «  fifpoct  of  SMBB  ppQfveM 

iitotbeatate  of  ttieFlettfiriMii^vitblbe  Ra- 
MBinini-of  the  CoBmwttoe  tfccmnpon ;  and  be 
ntd  tke  Rcpoft  m  bn  phM«,  andatkrmuikde^ 
Inen^thesiMe  hi  «t  the  tM»,  -vas« . 

The  Ooamrittee  find,  That  the  Fieetprifoii 
is  ao  BMiiMl  prben,  end'AroMriy'  wed  for  the 
necpljou  of  tbe.  ftkomen  eMBnNMad.by  tbe 
wn  ia>tdbte>  tbea  ealkd  tbe  Cewt  ef  tbo. 
Star  Chamber,' wMob  eKerciKd  imliaiited  aa- 
ftamjrt and iaflidedbcavier  punithmeota lha» 
hyaay  kff  wevewamated. 
.  Aad  «■  tbal  a«aa»ad  aatbarily  was  fooiid  to 
baaa  totideioble  bardeo  to  tbe  eubyMt,  and  tbe 
iaeiaf-40  nitrodace  aa  arbitrapy'pODVfr  aad  ffo* 
venmeDt,  all  jorisdiction,  power,  and  autbo- 
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•  {^ecNew  Pttfl.  Hiat.  vol.  8. 
**  Aad  bent  eao  Ifngtt  tbe  pamova  band 
Who.  tpodbVl  witbrhaoMD  wqe,,Bed«c4tive  Mareb'd 

JRio'tbe  bononoftba  gloonij  jail  ^ 
Co^ed,  and  uobcaid,  where  mJsfry  xi^oans  j   . 
Jyhere  sickDeK  pioea  ;    where  thirst  apd  hanger 
^find  jfoot  misfortune  feels  the  ia4)  pf  rice,    (bucn, 
While  in  the  laml  o(  liberty,  the  land 
Whtte  every  itteet  and  public  na^etihg  glow' ' 
With  open  freedom,  little  tyrants  rasr'd ; 
flbatdt*d  the  lean  morsel  from  tbe  starving  inootb ; 
^brefiomcokl  wintrr  litabc  lAletatter'd  weed, 
Area  fobb'd  them  olAe  last  of  comforts,  sleep, 
Ihe  iBM»»beni  Bnio»  to  Ibe  daoffsoa  cbalo'd 
Or,  as  the  Inst  of  croelty  prevaird* 
H  pieaaove  marb'd  him  with  inglori^ofis  stripes  ^ 
Apd  ansh'd  014  lives»  bf  seoret  barbarous,  ways,. 
That  for  tbeir  countiy  wookl  hs^re  toil'd,  or.bjed. 
0  peat  denlgn !  if  executed  welj^ '     ' 
fnb  patient  care,  and  wisdofn-teinperM.9ea]. 
soM  of  mercy  !  yet  resume  the  search ; 
ig  forth  tbe  legal  monsters  into  light, 
Wimcb  from  their  hands  oppression's  iron  mH, 
iU  bU  tbe  dmal  Ibel  tbe  paim  tbey  gtre.*' 

I'auMsoa  s  ▼nam. 


rity  belenmg  unto^  or  exercised  io  the  same 
coort,  or  by  any  the  judges,  offioera,  or  mi^ 
Disieis  thereof,  were  clearly  aod  absolutely  H^- 
so(red,  taken  away,  aod  determined  by  an' 
act  BAade  is  tbe  16tb  year  of  the  reiga  of  kio^ 
Cbarlea  tbe  lat 

Aod  theral^  tbe  CommUtee  apprehend  all 
prateooca  of  tbe  warden  ef  tbe  Fleet  to  take 
fees  from  arcbbishope,  biebops,  temporal  peers, 
barooets,  and  otbers  of  lower  degree,  or  to  par 
theaa  in  irons,  or  exact  fees  for  not  doing  lo, 
were  determined,  and  abolished. 

That  after  the  said  act  took  place,  tbe  Fleet 
prison  became  a  prison  for  debtors,  and  for  con- 
tempts of  tbe  Courts  of  Cbancerv,  Exchequer, 
and  Common  Pleas  only,  and  fell  under  tbe 
same  regulaliens  a»  otber  gaols  of  this  king*^ 
dom. 

That  by  sv  act  of  tbe  9^  and  9dd  of  king* 
Gharles  tbe  Sd,  the  future  goremment  of  all  pri* 
sons  was  ?ested'  in  tbe  lords  chief  justices,  the 
cbief  baron,  or  sny  two  of  them,  for  tbe  time 
beingt)  and  tbe  j<ietices  of  tbe  peace  in  London, 
BfiddleseF,  and  Sufry  ;  and  the  judges  for  the 
several  circuits ;  and  thejustlces  of  the  peace, 
far  the  Hme  being,  in  their  several  precincts : 
And  porsnant  thereunto,  sef«ral  orders  and  re* 
gulations  bsTe  been  made,  wbicb  the  present^ 
wttrden  ef  the  Fleet  hath  not  regarded  or  com- 
plied  with,  but  hath  exercised  an  umn-arrantable 
and  arbitrary  power,  not  only  in  extorting  ex<> 
orbitani  foes,  but  in  oppressing  prisoners  for 
debt,  by  loading  them  with  irons,  worse  thau 
if  th^  StSr  Chamber  was  still  siibsistittg,  and 
contrary  to  tbe  Great  Chavter,  the  foundation  of 
tbe  liberty  of  the  aubjMt,  and  in  defiance  and 
contempt  thereof,  as  well  as  of  otber  good  laws 
of  this  kingdom.  9 

Jt  appears  by  a  patent  of  tbe  thtfd  year  of 
queen  Elizabeth,  recited  in  letters  patents 
bsariagdate  the  19th  yeat  of  king  Charies  tbe 
3^,  tbatihe  Fleet  prison* was  an  ancient  prison, 
called  Prisona  de  le  Fleet,  alias.  The  Queen's 
Gaot  of  tbe  Fleet;  and  that  certain  constitu- 
tutioBs  were  tben  established  by  agreement  be* 
tween  Richard  Tyrrel,  warden,  and  tbe  pri- 
soners of  tbe  Fleet,  and  a  table  of  fees  annexed, 
ia  wbicb  tbe  fees  to  be  paid  by  an  archbishop, 
duke,  marquis,  eari,  or  other  lord  spirittial  Xit 
temporal,  are  particularly  mentioned,  and  the 
fine  ascertainea  wbicb  tbey  are  to  pay  for  the 
liberty  of  the  house  andt  irons ;.  ana  that  tbese ' 
constitutions  and  orders  were  confirmed  by  tbe 
said  letters  patent  of  king  Charles  the  Sd: 
Wbieb  letters  patent  graut  the  office  of  warden 
of  tbe  Fleet,  and  of  Ae  keeper  of  tbe  Old  Pki- 
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the  ^xmnMea  iq  tlie  ralei  deltrered  bim,  to'  be 
GEDDOt  bave  executed  the  trust  of  keefHii^  his 
priaoDera  in  safe  custody,  wbea  he  did  not  kwnr 
who  or  wbe^tbey  were. 

The  Committee  fiad  that  the  said  Thomas 
Bambridge,  who  for  some  years  acted  as  de- 
puty-wanlen  of  the  Fleet,  ud  is  now  actual! j 
warden  of  that  prison,  bath  himself  been  aiding 
and  assisting  in  an  escape :  that  he  caused  a 
prirate  door  to  be  made  tliroogb  tbe  walhi  of  tha 
prison  out  of  the  yard  where  tbe  dogs  ar?,  tbe 
key  of  wbich  door  was  kept  by  himself,  and  be. 
with  his  own  hands  opened  the  door  and  letoal 
Boyce,  the  smusfgler,  charged  at  the  king** 
suit  with  upwanb  of  30,000/.  who  was  after* 
wards  seen  at  Islington,  and  hath  been  se? eral 
times  let  out  of  tbe  prison  by  Bambridge. 

Tbe  Committee  find  tbat  tbe  said  Bunbridga 
bath  by  himself  and  bis  agents  ofVen  refused 
to  admit  prisoners  into  tbe  prison,  tbongh  oons- 
mitted  by  due  course  of  law:  and  in  order  to  \ 
extort  money  from  them,  hath  ollta,  contrary 
to  an  act  of  the  SSttd  and  33d  of  king  Charles 
8,  without  their  free  and  ?oIuntary  'conseoC^  * 
caused  them  to  be  carried  away  Mm  the'  pri- 
son gate  unto  a  publio  vietnaibn^^  or  drinking^ 
house,  commonly  called  a  spnoging* house,  be*' 
longing  to  him  Am  said  Bambridge  as  wardeo« 
and  rMted  of  him  by  Corbett  his  tipstaff,  and 
hath  there  kept  them  at  exorbitant  cbams, 
and  ibroed  them  to  call  for  mora  liqaor  tMn 
they  were  iadined  to,  and  to  spend  mora  thaB 
they  wera  able  to  afford,  to  the  defrauding  of 
their  cradilort,  and  the  distressing  of  thtir  iii- 
milies,  whose  substance  they  ara  coropelM 
thera  to  oonsnme ;  and  for  the  mora  eflecteal 
making  them  stretch  their  poor  remains  of  cre- 
dit, and  to  sqneeae  out  of  them  the  charity  ef 
their  friends,  each  prisoner  is  better  or  worse 
treated  according  to  his  expenoes,  some  being 
alloved  a  handMme  room  and  bed  to  tbem* 
selves,  some  stowed  in  gsrrat8»  thres  in  oaf  bed, 
and  some  put  in  irons. 

That  these  bouses  wera  further  used  by  the 
said  Bambridge,  as  a  terror  for  extorting*  me- 
ney  from  the  prisoners,  who  on  security  giirea 
hare  the  liberty  of  tbe  rules;  of  which  Mr. 
Robert  Castell  was  an  unhappy  instance,  a  umm 
bom  to  a  competent  estate,  but  being  unfbrla- 
nately  plunged  in'  debt,  was  thrown  into  pri* 
son ;  ho  was  first  seat  (according  to  custom)  le 
Corbstt's,  from  whence  he  by  presents  to  Bam* 
bridfpe  redeemed  bhnself,  and,  giving  securitv, 
obtained  the  liberty  of  the  rules ;  noiwithstand- 
ing  which  j  be  had  Irequently  presents,  as  Ihejr 
ara  called*  exacted  firom  him  by  Bambridge,  ani 
was  menaced,  on  refusal,  to  be  sent  back  le 
Corbett's  again. 

Tbe  said  Bambridge  baring  thus  unlawfsily 
extorted  lai^  suins  of  money  from  him  in  a 
very  short  time,  Oastell  grew  weary  of  being 
made  such  a  wretched  property,  and  resolTing 
not  toiigura  farther  bis  ftimily  or  bis  cr^itors 
for  tbe  Mike  of  so  small  a  liberty,  he  refused  to 
submit  to  further  exactions;  upon  whic;b  the 
said  Bambridge  ordered  biro  to  be  re- commit- 
ted, to  Corbett's,  wbsrt  ths  soall-pos  ibssi 
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lace  at  Westminster,  the  8bo|is  in  Westminslcr- 
hall,  certain  tenements  adjoining  to  tbe  Fleet, 
and  other  rants  and  profits  belonging  to  tbe 
warden,  to  sir  Jeremy  Whichcot  and  his  beira 
for  ever.  And  the  said  sir  Jeremy  rd>uilt  the 
said  prison  at  his  own  expence,  as  a  considera- 
tion for  tbe  grant  tbereor.  But  tbe  said  prison, 
and  tbe  custody  of  the  prisoners,  being  a  liree- 
hold,  and  falling  by  descent  or  purobase  into 
the  hands  of  persons  incapable  of^executing  tbe 
CMffice  of  warden,  was  the  occasion  of  great 
abuses,  and  frequent  complaints  to  pariiaotent, 
till  at  length  the  patent  was  set  aside. 

And  a  patent  for  life,  was  grantsd  to  Bald- 
wyn  Leigbton,  esq.  in  considention  of  his 
great  pains  and  expences  in  suing  the  former 

Jatentees  to  a  forfeiture,  and  be  soon  dying, 
obn  Hogffins,  esq.  by  givii^  5,000^  to  the 
late  lord  Clarendon,  did,  by  his  interest,  obtain 
a  grant  of  the  said  office  for  his  own  and  his 
son's  life. 

Tbat  it  appeared  to  tbe  Committee,  Tbat  in 
the  year  1785,  one  Mr.  Arne,  an  upholder,  was 
earned  into  a  stable  which  stood  where  the 
strong  room  on  the  master's  side  now  is,  and 
was  there  confined  (being  a  place  of  oold  re- 
straint) till  he  died,  and  that  he  was  in  good 
state  of  health  before  he  was  ooofinad  to  thai 
room. 

That  the  said  John  Uuggms  growing  in 
yean,  and  willing  to  retira  from  business,  snd 
bis  son  not  caring  to  take  upon  him  so  trouble* 
some  an  office,  m  bath  for  several  yean  been 
engaged  in  continual  negoctations  about  the 
disposal  of  the  said  office,  and  in  August  last 
concluded  a  finsl  treaty  with  TbomM  Bam- 
bridge and  Dongal  Cuthbert,  esqis*  and  for 
5,000/.  to  be  paid  unto  bun,  obliged  himself  to 
surrender  tbe  said  patent  for  his  and  his  son's 
life,  snd  procure  anew  patent  for  the  said  Bam- 
bridge and  Cuthbert,  which  tbe  said  Hnggins 
did  accordingly  obtain,  and  Cuthbert  paid  in 
money,  or  ^ra  sood  sscurity  to  pay  9,600^ 
for  one  moiety  of  the  said  office  of  warden ; 
and  Bambridge  gave  land  and  other  security, 
wbich  the  said  Huffgins  was  then  content  with, 
for  8,500/.  beiiig  tn,  the  other  moiety  of  the 
said  office. 

That  Mr.  Hugyins  being  examined  touchmg 
an  instruiMBt  signed  by  him  in  November 
1724,  appointing  Richard  Corbett,  one  of  the 
five  tipstafii^f  or  belonging  to  tbe  Fleet  prison, 
acknowledged  tbat  he  bad  no  power  by  virtue 
of  any  patent  from  tbe  crown  to  constitute  such 
tipstaff,  but  tbat  when  he  came  to  his  office 
he  found  that  such  an  officer  had  bem  so  con- 
stituted, and  he  took  tbat  for  a  precedent  to  do 
the  same. 

Tbat  since  the  said  Tbomas  Bambridge  has 
acted  as  warden,  tbe  books  belonging  to  Uie  of- 
fice of  tbe  warden  have  been  very  negligently 
kept,  and  the  dischams  not  duhr  entered,  to 
the  great  prejudice  of  nftany  of  bis  mi^esty's 
subjecu;  and  he  hath  not  regulariy  taken 
charge  of  tbe  prisoners  oommittM  to  his  care 
by  his  parent ;  and  bath  not,  as  he  himself 
sonfessetbi  ever  had  any  antheutifi   list  of 
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nfdl,  ^ongb  Castell  ao(|iiaiiited  bim  with  his 
■ot  bsvuig  bad  that  ditteiiiper,  and  that  he 
Acaded  it  ao  much,  dift  the  patting  bhn  inia  a 
hoQK  where  it  was  would  oocaaian  his  death, 
vUch,  if  it  happened  belbre  be  eoald  settle  bis 
sftifSy  would  be  a  great  prnvdioe  to  his  cre- 
dtofs,  and  would  cacpose  lis  family  to  de- 
itruGtioD  ;  and  therefore  be  earnestly  desired 
Ibat  be  might  dther  be  sent  to  another  boose, 
sr  even  into  the  gaol  itself,  as  a  fbfbor.  The 
■dancboiy  ease  of  this  poor  gentleman  moved 
Ibe  Tery  agents  «f  the  said  Banbridge  to  oom- 
aaision,  so  that  they  also  osed  their  utmost  en- 
deovomv  to  dissuade  him  firam  sending  thb  im- 
bsppy  prisoner  to  that  infieeted  house:  but 
BftBbridge  forced  bim  thither^  where  he  (as  he 
fisared  he  sbonld)  eaughtthe  small- pox,  and  in 
a  few  days  died  -thereof,  justly  charging  the 
said  BasBoridge  wiiii  his  dttth  ;  and  nnhappily 
kavii^  all  bis  aflairs  in  the  greatest  eonfusion, 
~  a  nomerons  family  of  small  chil^hen  in  the 


If  appeared  to  the  ComBBittee^  fhat  the  let- 
liag-out  ef  the  Fleet  tenements  to  Tictuallers, 
far  the  reception  of  prisoners,  hath  been  bntof 
lite  practised,  and  that  the  first  of  them  lettfhr 
Ifaispmposawasto  Mary  Wbitwood,  who  still 
asntmnea tenant  of  the  same,  and  that  her  rent 
las  ffom'  99i.  per  ann.  been  increased  to  60/. 
-and  a  eerliin  number  of  prisoners  stipulated  to 
be  nmde^  pt«y  ef^  to  enable  her  to  pay  so  great 
a  lent ;  and  that  ibe,  to  procnre  tbehenrat  of 
.baring  snob  a  number  of  prisoners  sent  to  her 
house,  bath,  over  and'above  the  increased  rent, 
been  obliged  to  make  a  present  (0  the  said  Bam - 
bridge  of  forty  guineas,  as  also  of  a  toy,  (as  it 
is  called)  being  the  model  of  a  Chinese  ship, 
madeof  aonber,  sat  in  silver,  for  which  fourscore 
bread -pieces  biid  been  offefed  her. 
t  Tbie  is  the  first  metbed  of  extorting  money 
Ifrem  the  unhappy  prisoners ;  and  when  they 
ean  no  longer  bcaurttie  misery  and  expence  of  a 
apunging-house,  before  they  can  oblRin  thepri- 
tnege  of  being  admitted  into  the  prisoo,  tney 
are  obliged  <o  comply  with  such  exorbitant  fees 
-9S  the  said  Bambndge  thinks  fit  to  demand, 
which,  if  they  da  not,  they  are  sore,  under  ? a- 
riauB  pretences,  of  being  turned  down  to  the 
fommon  side,  if  not  put  in  irons  and  dungeons ; 
and  this  has  been  done  to  those  who  were  willing 
mid  oflered  to  pay  the  fees  established  by  the 
regulation  made  6y  the  judges  of  the  Common 
mas  iuTrin.  Term  1737,  which  ought  to  have 
beeu  bong  op  in  some  pnbtio  placein  the  prison, 
la  whicb  the  prisoners  migfht  have  free  access, 
•but  was  secivted  by  the  said  James  Barnes, 
pursuant  to  orders  of  the.  said  Bambri<%e; 
which  table -of  fees  seeq^  to  be  unreasonable, 
beeaose  it  obliges  men  who  are  committed  for 
Bdt  bring  able  to  pay  their  debts,  to  pay  simh 
•urns  of  money  as  their  circumstances  render 
them  akogether  unable  to  comply  with. 

And,  notwithstanding  the  payment  of  such 
Isrge  flees,  in  order  to  extort  further  sums  from 
Ibe  unfortunate  prisoners,  the  said  Bambndge 
uquftly  pretends  he  has  a  right,  as  warden, 
IB  exaraisa  ao  milimited  power  of  thangtng 


prisoners  from  room  to  room ;  of  turning  them 
mto  the  common- side,  thoo^h  they  have  paid 
the  master's  side  fee ;  and  mfiicting  arlnirary 
punishments  by  locking  them  down  in  un- 
wholesome dnngeons,  and  loading- them  with 
torturing  irons;  some  instances  of  which  fol- 
low :  viz. 

Jacob  Mendes  Solas,  a  Pottugnese,  was,  as 
fiff  as  it  appeared  to  the  Committee,  one  of  the 
first  prisoners  for  debt  that  ever  waf  loaded 
with  irons  in  the  Fleet ;  the  said  Bambridge 
one  day  called  him  into  the  gate- house  of  the 
prison,  called  the  LodgCi  where  he  caused  him 
to  be  seized,  fettered,  and  carried  to  Corbett's, 
the  ikpunging- house,  and  there  kept  for  upwards 
of  a  week,  and  when  brou|^t  back  into  the  pri- 
son, Bambridge  cauaed  him  to  be  turned  into 
the  dungeon,  called  the  Strong  Room  of  the 
Blaaler's  skle. 

This  place  is  a  vault  like  those  in  which  the 
dead  are  interred,  and  wherein  the  bodies  of 
persons  d^og  in  the  said  prison  are  usually  de- 
posited, till  nie  coroner's  inquest  hath  passed 
upon  them ;  it  has  no  chimney  nor  fire-place, 
nor  any  light  but  what  comes  over  the  door,  or 
throttgb  a  bole  of  about  eight.inches  souare.  It 
is  neimer  paved  nor  boarded ;  and  the  rough 
bricks  appear  both  on  the  sides  and  top,  being 
neither  wainscotted  nor  plastered :  what  adcni 
to  the  dampness  and  stench  of  the  place  is,  \t$ 
hunjg  hnilt  over  the  common  sewer,  and  ad- 
joining to  the  sink  and  dung-hill  where  all  the 
nastiness  of  the  prison  is  cast.  In  this  miser- 
able  pbice  the  poor  wr^h  was  kept  by  the  said 
Bambridge,  manacled  and  shackled  for  near 
two  months.  At  length,  on  receiving  five  gui* 
neas  firom  Mr.  Kemp,  a  friend  of  Solas's,  Bam« 
bridge  released  the  prisoner  from  his  cruel  con- 
finement; But  though  his  chains  were  taken 
offjbis-terror  still  remained,  and  the  unhappy 
man  was  prevailed  upon  by  that  terror^  not 
only  to  labour  gratit  for  the  said  Bambridge^ 
but  to  swear  abo  at  random  all  that  he  bath 
reauired  of  him :  and  the  Committee  them* 
VMHves  saw  an  instance  of  the  deep  impression 
his  sufferings  had  made  upon  him ;  for  on  his 
surmising,  from  somethmsaid,  thatBambridge 
was  to  return  again^  as  Warden  of  the  Fleet,  ha 
fiunted,  and  the  bkiod  started  out  of  his  month 
and  nose. 

Captain  John  Macfcpheadris,  who  was  bred 
ft  merchant,  is  another  mellmcboly  instance  of 
the  cruel  use  the  said  Bambridge  hathmada 
of  bb  assumed  authority.  Mackpheadris  was 
a  considerable  trader,  and  in  a  veiy  flourishing 
condition  until  the  year  1790,  when  being  bound 
fbr  large  sums  to  the  crown,  for  a  penon  after- 
wards ruined  by  the  misfortnnes  of  that  year, 
he  waa  undone.  In  June,  17S7,  be  was  a  pri- 
soner in  the  Fleet,  and  although  b«  bad  berom 
paid  bis  commitment-fee,  the  like  fee  was  ex* 
torted  firom  bim  asecond  time;  andbe  havhig 
furnished  a  room,  Bambridge  demanded  an  ex- 
travagant price  fbr  it,  which  betefnsad  to  pay.; 
and  urged,  that  it  was  unlawful  fbr  the  warden 
to  demand  extravagant  rents,  and  offered  to 
pay  what  was  legally  dna :  notwiibalafidiog 
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which,  the  stid- Bainbrif|t*e,  inkted  by  the 
nid  Junes  Barnes  and  other  accompliceay  broke 
«pen  bis  rooin^  and  look  away  several  things 
«f  great  value,  amoog^st  others,  the  ktog's  ex- 
tent  in  aid  of  the  prisoner  (which  was  to  have 
been  reiamed  in  a  few  days^  in  order  to  procure 
the  debt  to  the  crown,  and  the  prisoner's  en- 
largement,)    which'  Bainbrid|fe  still   detains. 
tfot  content  with  this,  Baoabridge  locked  the 
prisoner  out  of  his  room,  and  forced  him  to  lie 
in  the  open  yard,  called  the  Bare.     He  sat 
quietly  under  his  wrongs,  and  getting  some 
poor  materials,  built  a  little  hut  to  protect  him- 
nelf,  as  well  as  he  could,  from  the  injurias  of 
the  weather.    The  said  Bambridge  seeing  bis 
uncoocernedness,  said,   "JOamn  him!   be  is 
easy.    I  will  put  him  into  the  Strong  Room 
before  to-morrow;**   and  ordered  Barnes  to 
poll  down  his  little  hut,  which  was  done  ac* 
cerdingly.    The  poor  prisoner  being  in  an  ill 
atate  of  heallh,  and  the  night  rainy,  was  put  to 
mat  distress.    Some  time  after  this  he  was 
^iboat  eleven  o'clock  at  night)  assaulted  by 
kmbridge,  with  several  other  persons  his  ae- 
compliees,  in  a  violent  manner;    and  Bam- 
bridge, though  the  prisoner  was  unarmed,  at* 
taoked  him  with  his  sword,  but  by  good  fortune 
was  prevented  from  killing  him ;  and  several 
other  prisoners  coming  out  upon  the  noise,  they 
carried  Mackpheadris  for  safety  into  another 
gentleman's  room;  soon  after  which  Bam- 
bridge coming  with  one  Savage,  and  shveral 
others,  broke  open  the  door,  and  Bambridge 
strove  with  his  sword  to  kill  the  prisoner :   but 
hie  again  ffot  away,  and  hid  himself  in  another 
room.    Next  morning  the  said  Bambridge  en- 
tered the  prison  with  a  detachment  of  soldiers, 
nod  ordmd  the  prisoner  to  be  dragged  to  the 
lodge,  and  ironed  with  great  irons ;  on  which 
be  desbing  to  know  for  what  cause,  and  by 
what  authority  he  was  to  be  so  cruelly  used  ? 
Bambridge  replied,  ^  It  was  bv  his  own  au- 
thority, uhI  damn  him  he  would  do  it,  and  have 
his  life."    The  prisoner  desired  he  might  be 
curied  before  a  magistrate,  that  he  might  know 
bis  crime  before  he  was  punished ;  mit  Bam- 
bridge refused,  and  put  irons  upon  his  legs 
which  were  too  little,  so  that  in  rordng  them 
on,  his  legs  were  like  to  have  been  broken ; 
and  the  torture  was  impossible  to  be  endured. 
Upon  which  Uie  prisoner  complaining  of  the  I 
grievous  pain  and  straitnen  of  the  irons,  Bam- 
bridge answered,  ^<  That  he  dkl  it  on  purpose 
to  torture  him :"  on  which  the  prisoner  reply- 
ing, *^  That  by  the  law  of  England  no  man 
ought  to  be  tortured ;"  Bambndge  declared, 
«<  That  he  wouU  do  it  fim,  and  anawer  for  it 
afterwards ;"  and  caused  him  to  be  dragged 
away  to  the  dungeon,  where  he  toy  without  a 
bed,  loaded  with  irons  so  close  nvetted  that 
thev  kept  hhn  in  continnd  torture,  and  morti« 
fled  Ins  legs.     After  long  application  his  irons 
srera  chai^ffed,  and  a  smgeon  direeted  to  dress 
his  legs,  but  his  Ikmeness  is  not,  nor  ever  can 
be enred.    Hn  was  kepi  in  this  mlsenble  con- 
dition for  three  weeks,  by  wliioh  his  sight  is 
fiettly  pp^ndioad,  and  in^toniferof  bdny  loil. 
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The  prisoner,  opoo  this  usage,  petitioned  the 
jndgee,  and  after  sevemi  meetings,  and  a  full 
hearing,  the  judges  reprimanded  Mr.  Hnggitts 
.and  Bambridge,  ami  dectored,  '^That  a  gaolor 
could  not  answer  the  ironing  of  a  man  before 
be  was  foond  guilty  of  a  crime ;"  hot  it  being 
out  of  term,  they  oould  not  give  the  prisoner 
any  reliefer  satisfaction. 

Notwithstanding  this  opmton  of  the  jadgca, 
the  said  Bambridge  continued  to  keep  the  pri- 
soner in  irons  till  he  had  paid  him  six  guineas  4 
and  to  prevent  the  prisoner'a  recovering  dn^ 
mages  for  the  cruel  treatment  of  him,  Bnm- 
bri^e  indicted  him  and  his  priiidpal  witnesaen 
at  the  Old  Bailey,  before  they  knew  anj  thing 
of  the  matter ;  and  to  support  that  indictment, 
he  had  recourse  to  subornation,  and  turned  two 
of  bis  servants  out  of  ptooes  which  thev  had 
bought,  because  they  would  not  swear  nilsely 
that  the  prisoner  had  struck  the  said  Bans- 
bridge,  which  words  he  had  inserted  in  nl^ 
fidavits  ready  prepared  for  signing,  and  whieh 
thfcy  knew  to  be  false.  As  soon  as  they  tvem 
appriaed  of  it,  they  applied  to  the  lord  mimf, 
who  ordered  the  grand  jury  down  to  the  Fleets 
where  they  found  that  Bambridge  was  the  agU 
gressor.  But  the  bill  against  the  prisoners  b»> 
ing  already  found,  the  second  inquiry  was  too 
late. 

The  prisoners  being  no  longer  eble  to  bear 
the  charges  of  proeeention,  which  had  almd^ 
cost  100/.  and  being  softened  by  prpmisea,  and 
terrified  by  threats,  submitted  to  plead  guilt^^ 
on  a  -solemn  assurance  and  agreement  naadn 
with  Bambridge  before  witnesses,  of  having  but 
one  shilling  fine  toid  upon  them ;  but  so  aooA 
as  they  had  pleaded  guilty,  Bambridge  took 
advantage  ef  it,  and  has  oontinned  harasaJng; 
them  and  their  securities  ever  since. 

The  dcmre  of  gpsin  urged  the  said  Bambridge 
to  the  precedhig  uulanoes  of  cmelty ;  but  It 
more  diabolical  passion ,  that  of  malice,  animaind 
him  to  oppress  captain  Davki  Sinclair  in  the 
following  manner : 

At  the  totter  end  of  June  or  beginning  4if 
iolv  last,  the  said  Bambrid^  declamd  to  the 
said  James  Barnes,  one  ol  the  agents  of  his 
cruelties,  **That  be  would  have  Sinotoir'U 
blood ; "  and  he  took  the  o|)portonity  of  the  first 
festtvsl  day,  which  was  on  the  first  of  Aoguut 
following,  when  he  thought  captain  Sinclair 
might,  by  celebrating  the  memory  of  the  tote 
king,  be  wanned  with  liquor  ao  far  as  to  give 
him  some  excuse  for  the  cruelties  which  he  ii»i» 
tended  to  inflict  upon  him.  But  in  some  men- 
sure  he  was  disappointed  ;  for  captain  Sinclair 
was  perfecti  V  sober,  when  the  said  Bambridge 
rushed  into  his  room  with  a  dark  lanthom  In 
his  hand,  assisted  by  hu  accomplices  James 
Barnes  and  WilUam  Pindar,  and  supported  bf 
bis  usual  guard,  armed  with  muskets  and  beyo- 
nets,  and  without  any  provocation  given,  run 
bis  lanthom  into  captain  Sinclair's  faee,  seined 
him  by  the  collar,  and  told  him  he  must  come 
along  with  him :  captain  Sinclair,  though  sur- 
prized, asked  for  what,  and  by  what  aothori^ 
he  so  treated  him  f  Upon  which  B^rjiea  a»i 


lOSj 


iigabia  Johu  .Htiggbu  and  alien. 


A.  D.  1729. 


[306 


mho  tiill  de* 
■ring  to  know  6y  what  authority  they  to 
tkmid  hin,  Bambriil^  fSt^^y  intolted  him, 
«d  0lnidL  him  with  his  cane  on  the  head  and 
shouldera,  whilst  he  waahekl  fait  by  Pindar 
lid  Barnes.    8fich  base  and  seandalons  usage 
sf  this  geDdenaa,  who  bad  in  the  late  wars  lU- 
vajf 8  signalized  himself  with  the  greatest  con* 
nge,  gallaatry  and  honour,  in  the  service  of  his 
esontay  upoa  many  the  most  biaTe  and  desperate 
fssasieas,  most  lie  most  shocking  and  intole« 
nble ;  yet  captain  Sinclair  bore  it  with  patiences 
refosiag  only  to  go  out  of  his  room  unless  he 
was  forced ;   whereupon  the  said  Bambridge 
threatened  to  run  bis  cane  down  his  throat,  and 
ordered  his  guard  to  stab  bim  with  their  bayo« 
nets,  or  drag  bim  down  to  the  said  dungeon, 
eaUed  the  Gkrong  Room ;  the  latter  of  which 
they  didf  and  Bambridge  kept  him  confmed  in 
4bat  damp  and  loathsome  place,  till  he  had  lost 
the  use  of  his  limbs  and  memory,  neither  of 
which  has  he  perfectly  reco? ered  to  this  dav. 
Ifasy  aggravating  cruelties  were  used  to  make 
Ins  confinement  more  terrible ;  and  when  Bam- 
bridge found  he  was  in  danger  of  immediate 
deadly  be  removed  bim,  for  fear  of  his  djin^in 
4aresB,  and  caused  him  to  be  carried  in  a  dvmg 
csnditkm  from  that  dungeon  to  a  room  where 
thoe  was  no  bed  or  furniture ;  and  so  unmer- 
eilblly  prereoted  bis  friends  having  any  access 
to  him,  that  he  was  four  days  without  the  least 


It  appeared  to  the  Committee  by  the  evidence 
efa  surgeon  and  others,  who  were  prisoners  in 
the  hooM,  that  when  captain  Sinclair  was  forood 
into  that  loathsome  dungeon  he  was  in  perfect 


Captain  Smclair  applied  for  remedy  at  law 
against  the  said  cruekies  of  Bambridge,  and 
bad  procured  a  Habeas  Corpus  for  his  vntnesses 
to  be  brought  before  the  sessions  of  Oyer  and 
Tcnuiner,  when  the  said  Bambridge,  by  colour 
•f  his  assumed  authority  as  war&n^  took  the 
«id  writs  of  Habeas  Corpus  from  the  officer 
whose  duty  it  was  to  make  a  return  of  them, 
•ad  eommaoded  him  to  keep  out  of  the  way, 
whilst  he  himself  went  to  the  Old  Bailey,  and 
immediately  indicted  captain  Sinclair  and  such 
of  his  witnesses  as  he  knew  he  could  not  deter, 
by  threato,  or  pre? ail  with  by  promises  to  go 
Jssm  the  truth. 

'  Captain  Suiclair  had  temper  enough  to  bear 
patiently  almost  insupportable  injuries,  and  to 
e  faiflDssIf  fqr  a  proper  occasion,  when 
should  be  done  him  by  the  laws  of  the 


But  tbasaki  Bambridge  has  forced  others 
by  wrongs  and  injuries  beyond  human  bear- 
iogy  to  endeavour  the  avenging  injuries  add 
eppiesBions  which  they  could  nolonger  endure. 

▲nd  it  appeared  to  the  Committee,  that  the 
■nd  Bambridge,  in  order  to  avoid  the  punish- 
ment due  to  these  crimes,  hath  committed 
tpeater,  and  hath  not  only  denied  admittance  to 


me  aolieitors,  who  might  procure  justice  to  the 
4sfomd  pfisoaem,  and  in  open  defiance  to  the 
Js«»  disobeyed  thu  king's  wnts,  b«t  hath  also 

VOL.  XVIJ. 


seduced  some  by  indulging  them  in  riot,  and 
terrified  othera  with  fear  of  duresa,  to  swear  to 
and  subscribe  such  false  affidavits  as  be  thought 
fit  to  prepare  for  them,  on  several  occasions ; 
in  idl  which  wrongs  and  oppressions  John  £ve«> 
reit  also  acted  ss  one  of  tue  said  Bambridge's 
wicked  accomplices. 

That  the  said  Bambridge  being  asked  by  the 
Committee,  '*  By  what  authority  he  pretended 
to  put  prisoners  into  dungeons  and  irons  ?"  an- 
swered, **  That  he  did  it  by  his  own  authority 
as  warden,  to  preserve  the  quiet  and  safety  of 
the  custody  of  the  prison." 

But  it  appeared  to  the  Committee  bv  thi 
examinations  of  many  witnesses,  that  before 
the  time  when  Gybbon  and  the  said  Bambridge 
acted  as  dep^ity -wardens  under  Mr.  Huggins* 
the  quiet  and  safety  of  the  custody  were  very 
well  preserved  without  the  use  of  irons  or  don* 
geons. 

That  the  two  dungeons,  called  the  strong 
room  on  the  master's  side,  and  tlie  strong  room 
on  the  common  side,  were  both  built  within 
these  few  years ;  snd  that  the  old  method  of 
pupishiog  drunken  and  disorderiy  persons  was 
putting  them  in  the  stocks ;  and  the  punish- 
ment of  those  who  had  escaped,  or  attempted 
to  escape,  was  putting  them-  upcMi  a  tub  at  the 
gate  of  the  prison,  by  way  of  public  shame,  or 
securing  them  without  irons,  in  their  proper 
rooms  for  some  days* 

And  that  the  said  dungeons  were  built  in 
defiance  of,  and  contrary  to  the  declaration  of 
the  lord  King,  when  lord  chief  justice  of  tlia 
Common  Pleas ;  who,  upon  an  application 
nsade  to  him  on  behalf  of  the  prisoners  of  the 

Fleet,  when  Mr«  Hoggins  and Gybbpn 

urged  that  there  was  danger  of  prisoners  es- 
caping, declared,  that  they  might  raise  their 
vralls  higher,  but  tha(  there  should  be  no  prison 
within  a  prison. 

That  upon  the  strictest  enquiry,  the  Com- 
mittee could  not  find  that  any  prisoners  in  the 
Fleet  for  debt  had  been  put  in  irons  before  the 
said  Mr.  Huggins  had  the  office  of  warden. 

That  it  is  not  the  only  design  of  the  said 
Thomas  Bambridge  to  extort  money  from  hif 
prisoners,  if  they  survive  his  inhuman  treat- 
ment, but  he  seems  to  have  a  forther  view,  in 
case  it  causes  death,  of  possessing  himself  of 
their  efiects.  One  remarkable  proof  of  which 
the  Committee  think  proper  here  to  insert,  viz. 

Mr.  John  Holder,  a  Spanish  merchant,  was 
a  prisoner  in  the  Fleet,  and  had  a  room  which 
he  fitted  up  With  his  own  furniture,  and  had 
with  him  all  his  books,  aocounto  and  writings^ 
and  other  efiects,  to  the  value  of  about  dO,000/« 
which  he  declared  by  affidavit,  upon  the  fol- 
lowing occasion : 

The  said  Thomas  Bambridge,  by  force* 
torneil  the  said  Mr.  Holder  oyer  to  the  common 
side,  and  took  possession  of  his  room,  in  whicb 
all  his  efiecte  were. 

Mr.  Holder  remonstrated  strongly  against 

this  usag^,  and  Bambridge  refusing  to  restore 

him  to  hiaroom,  or  possession  of  his  efiects,  he 

made  a  proper  affiduTit  in  order  to  apply  to  the 
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jiiil|^8  ft»r  relief,  and  decUred  that  he  feared 
iiis  effects  might  be  embezzled  whilst  he  was 
thus  unjustly  foroed  from  them,  and  that  ha 
feared  Bambridge's  cruel  treatment  of  him 
would  be  the  cause  of  his  death :  the  miseriea 
of  the  common'  side,  which  he  dreaded,  had 
such  an  effect  upon  him  (being  a  man  of 
ao  advaoeed  age,,  and  accustomed  to  live  in 
ease  and  plenty,)  that  it  threw  him  intQ  such  a 
fit  of  sickness  as  made  his  lifi^  despaired  of^  and 
in  his  illness  he  often  declared,  **  That  the  Til- 
lain  Bambrid^e  would  be  the  occasion  of  his 
death."  Which  proved  true;  for  Bambridge 
finding  Mr.  Holder  like  to  die  in  the  duress 
which  he  had  put  him  into,  (for  his  own  sake, 
to  avoid  the  punishment  inflicted  by  law  upon 
gaolers  who  so  inhumanly  destroy  their  pri- 
soners) permitted  him  to  be  cartieil  back  to  his 
room,,  where  in  a  few  days  he  died  of  the  said 
sickness,  contracted  by  the  said  forcible  re- 
moval of  him  to  the  common  side  by  Bam- 
bridire,  as  aforesaid. 

Mr.  Holder  by  his  last  will  appointed  msjor 
Wilson  and  Mr.  John  Pigott  trustees  for  bis 
•on,  a  youth  of  about  13  years  of  affe,  who  had 
accompanied  him  in  the  time  of  his  confine- 
ment. 

This  young  gentleman,  after  his  father's 
death,  locked  up  his  efiects  in  several  trunks 
and  boxes,  and  delivered  tha  keys  thereof  to 
Mr.  Pigott  as  his  trustee,  who  locked  up  the 
room  and  took  the  key  with  him :  but  the  said 
Thomss  Bambridge  caused  the  said  roon^to  be 
kroke  open  by  Thomas  King,  another  ol'  his 
accomplices^  and  caused  the  said  eflfects  to  be 
seized,  after  that  he,  Bambridge,  had  foroed 
Mr.  Pigott  out  of  the  prison,  (though  a  prisoner 
in  execution)  and  locked  down  major  Wilson 
(the  other  trustee)  in  the  dungeon,  to  prevent 
their  taking  any  inventory  in  behalf  of  the  heir 
at  law,  then  an  orphan. 

I'hese  evil  practices  of  lettiiig  out  prisoners, 
•xtorting  exorbitant  fees,  suffering  escapes,  and 
exercisingall  sorts  of  inhumanitylorgaiix^may  in 
a  great  measure  be  imputed  to  the  venality  of  the 
warden's  office ;  for  the  warden  who  buys  the 
privilege  of  punishing  others,  does  consegutntly 
•ell  his  forbearance' ai  high  rates,  and  repair  his 
own  charge  and  loss  at  the  wretched  expenoe 
of  the  ease  and  quiet  of  the  miserable  objects  in 
bis  custody. 

Upon  file  whole  matter  the  Committee  came 
to  the  following  Resolutions,  viz. 

Resolved,  That  it  appears  to  this  Committee, 
that  Thomas  Bambridge,  the  acting  warden  of 
the  prison  of  the  Fleet,  nath  wilfully  permitted 
several  debtors  to  the  crown  in  great  sums  of 
money,  as  well  as  debtors  to  divers  of  his  ma- 
jesty's subjects,  to  escape;  hath  been  guilty  of 
the  most  notorious  breaches  of  bis  trust,  great 
«xU>rtions«  and  the  highest  crimes  and  miade- 
meanors  in  the  execution  of  his  said  office; 
and  hath  arbitrarily  and  unlawfully  loaded  with 
irons, put  into  dungeons,  and  destroyed  pri- 
soners for  debt  under  his  chai^,  tiealmg  them 
itk  the  most  barbarous  and  orud  manuer,  in 


high  violation  and  cootewpt  of  the  lawaof  tbb 
kingdom. 

liesolved.  That  it  appears  to  this  Committee, 
that  John  Hoggins,  esq.  late  warden  of  the 
prison  of  the  Fleet,  did,  during  the  time  of  his^ 
wardenship,  wilfully  permit  many  considerable 
debtors  in  bis  custody  to  escape,  and  was  no- 
toriously guilty  of  great  breeches  of  his  trusty 
extortions,  cruelties,  and  other  high  crimes 
and  misdemeanors  in  the  execution  of  bis  said 
office,  to  the  great  oppression  and  ruin  of  many 
of  the  subjects  of  this  kingdom. 

The  Resolutions  of  the  Committee  being  se« 
verally  read  a  second  time,  were,  upon  the  ques* 
tion  severally  put  thereupon,  agreed  unto  bg 
the  House,  and  are  as  follow,  viz. 

Resolved,  turn,  con.  That  Thomas  Bara> 
bridge,  the  acting  warden  of  the  prison  of  the 
Fleet,  hath  wilfully  permitted  several  debtors 
to  the  crown  in  great  sums  of  money,  as  well 
as  debtors  to  divers  of  his  majesty's  subjects,  to 
escape ;  hath  been  guilty  of  the  most  notorious 
breaches  of  bis  trust,  great  extortions,  and  tho 
highest  crimes  and  misdemeanors  in  the  exe- 
cution of  his  said  office :  and  hath  arbitrarily 
and  unlawfully  loaded  with  irons,  put  into  dun-  • 
geons,  and  destroyed  prisoners  ibr  debt  under 
bis  charge,  treating  them  in  the  most  barbafooa 
and  cruel  manner,  in  high  violation  and  con- 
tempt of  the  laws  of  this  kingdom. 

Resolved,  nem.  con.  That  John  Huggins, 
esq.  late  warden  of  the  prison  of  the  Fleet,  did, 
during  the  time  of  his  wardenship,  wilfullj 
permit  many  considerable  debtors,  in  bis  cus- 
tody, to  escape ;  and  was  notoriously  guilty  of 
^reat  breaches  of  his  trust,  extortions,  cruel- 
ties, and  other  high  crimes  and  misdemeanors 
in  the  exteution  of  his  said  office,  to  the  grcst 
oppression  and  ruin  of  many  of  the  subjects  of 
this  kingdom. 

Resolved,  That  it  appears  to  this  Hous^, 
That  James  Barnes  was  an  agent  of,  and  an 
accomplice  with  the  said  Thomas  Bambridg* 
iu  the  commission  of  bis  said  crinies. 

Resolved,  That  it  appears  to  tliis  Housa^ 
that  William  Pindar  was  an  agent  of,  and  ao 
accomplice  with  the  said  Thomas  Bambridgw 
in  the  commission  of  his  said  crimes. 

Resolved,  That  it  appears  to  this  Home, 
that  John  Everett  was  ap  agent  of,  and  an 
accomplice  with  the  said  Thomas  Bambrid^ 
in  the  commission  of  his  said  crimes. 

Resolved,  That  it  appears  to  this  B<|as6, 
that  Thomas  King  was  an  agent  of,  and  an 
accomplice  ivith  the  said  Thomas  Bambridge 
in  the  commission  of  his  said  drimes. 

Resolved,  nem,  con.  That  an  humUe  ad- 
dress be  presented  to  his  bajesty  that  be  will 
be  graciously  {ileased  to  direct  his  attorney- 
general  forthwith  to  prosecute,  in  the  most 
effectual  manner,  the  said  Thomas  Bamhri^pa 
for  his  aajd  crimes. 

Resolved,  nem,  con.  That  an  hnmble  ad- 
dress be  presented  to  his  majestv  thai  he  will 
be  graciouslv  pleaseil  to  direct  his  attorney- 
general  fortnwith  to  jH-oseoute,  ia  the  wmA 
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cfectoiJ.mmiuier,  th^ 
yt  nid  crimes. 

RetolTed,  That  aD  humble  address  be  pre* 
KBted  ta  bis  majesty  that  be  will  be  graciously 
pleased  to  direct  his.  attorney- general  forth* 
vtth  to  prdsecate,  in  the  moat  effectual  manner, 
the  said  JanEies  Barnes,  William  Pindar,  John 
Everett,  and  Thomas  King,  for  their  said 
crimes. 

Ordered,  That  the  said  Thomas  Bambridge 
ke  committed  close  prisoner  to  his  maiesty's 
paol  of  Newgate,  and  that  Mr.  Speaker  do 
Moe  his  warrants  accordingly. 

Ordered,  That  the  said  John  Huggins,  esq. 
beconmittsd  close  prisoner  to  his  maiesty's 
nal  of  Newgate,  and  that  Mr.  Speaker  do 
Ssoeliis  warranu  accordingly. 

Ordered,  That  the  said  James  Barnes  be 
committed  dose  prisoner  to  his  majesty's  gaol 
Sf  Newgale,  and  that  Mr.  Speaker  do  issue  his 
vananta  accordingly. 

Ordered,  That  the  said  William  Pindar  be 
committed  dose  prisoner  to  his  majesty's  gad 
«f  Newgate,  and  that  Mr.  Speaker  do  issue  his 
warrants  accordingly. 

Ordered,  That  the  said  John  Ererett  be 
csmmitted  dooe  prisoner  to  his  majesty's  gaol 
of  Newgate,  and  that  Mr.  Speaker  do  issue  his 
wamnts  accordingly. 
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Ordered,  That  the  said  Thomas  King  be 
committed  close  prisoner  to  his  majesty's  gaol 
of  Newgate,  and  that  Mr.  Speaker  do  issue 
his  warrants  accordingly. 

Ordered,  nem.  con.  That  leave  be  given  to 
bring  in  a  Bill  to  disable  the  said  Thomas 
Bambridge  to  hold  or  execute  the  office  of 
warden  of  the  prison  of  the  Fleet,  or  fo  have 
or  ezerdse  any  authority  relating  thereto: 
and  that  Mr.  Ogiethoqie,  Mr.  Earl,  the  lord 
Percivall,  and  Mr.  Hughes  do  prepare  and 
bring  in  the  same.* 

Ordered,  nem.  con.  That  leave  be  given  to 
bring  in  a  Bill  for  better  regulating  the  prisoa 
of  the  Fleet,  and  for  more  effectual  prevent- 
ing and  punishing  arbitrary  and  illegal  ^rac* 
tices  of  the  warden  of  the  said  prison ;  and 
that  Mr.  Oglethorpe,  Mr.  Cornwall,  Mr.  Glan- 
ville,  and  Mr.  Hughes  do  prepare  and  bring  ia 
the  same. 

Which  Bills  passed  into  a  law. 

They  also  enquired  into  the  state  and  condi- 
tion of  the  Marsbalsea  prison,  and  ordered  a 
prosecution  a^inst  William  Acton  for  murder. 

See  the  foltowing  Cases. 

■  -■■■»■■■■'    —  ■  iii.i     II   p.....       II I..  »■ 

*  As  to  some  of  the  proceedings  hereupon, 
see  4  Hatsell's  Precedents,  title  Impeachment^ 
chap.  3. 


479.  The  Trial  of  John  Huggins,*  esq.  Warden  of  the  Fleet  Prison, 
for  the  Murder  of  Edward  Arne,  at  the  Sessions-House  in 
the  Old-Bailey,  May  «1,  before  Mr.  Justice  Page,  Mn  Baron 
Carter,  and  others  his  Majesty's  Justices :  3  George  II.  a.  p. 
1729. t 


Tuesday,  Ma^  30, 1729.  ' 

Prodamation  was  made  for  tX\  persons  coiip 
oernod  to  attend. 

CL  cf  Art.  X  OU  good  men,  that  are  im* 
pannelled  toenqoire,  &c.  answer  to  yonr  names, 
and  save  year  noes.  John  Huggins,  bold  up 
tbjhand.    (Which  he  did.) 

Cierh.  Thou  standest  indicted  by  the  name 
of  John  Huggins,  esq.  warden  of  the  Fleet,  hu^ 
[The.  Indictment  being  inserted  with  the  Spe>: 
va\  Verdici  at  the  end  of  this  Trial,  is  omitted 
here,  j    How  say  est  thou,  John  Hoggins,  art 


thou  guiItT  of  the  felony  and  mordor  whereof 
then  standest  indicted,  or  Not  Guilty. 

Hugfini,  Not  Guilty;  ^ 

Clerk,  How  wilt  thou  be  tried  ? 
•  Huggim.  By  God  and  my  country. 

Clerk.  God  send  thee  afpood  deliverance. 

■  .  Wednesdd^f  May  21. 

Proclamation  was  made  for  bformation. 

Clerk.  Thou  the  prisoner  at  the  bar,  these 
men  that  thou  shalt  bear  called,  and  personally 
appear,  are  to  pass  between  our  sorereign  lord 
the  king  and  thee,  upon  the  trial  of  thy  hfe  and 
death ;  therefore,  if  thou  wih  challenge  them, 
or  any  of  them,  thy  time  to  speak  is  as  they 


*  See  Fitzgib.  177.    1  Bam.  358, 39$.    S  ,  come  to  the  book  to  be  sworn,  before  they  ara 
8tia.88S.    S  JL^nl  Raym.  1574.   East's  Pleas   sworn, 
af  the  Crown,  chap.  5,  §  92.  See,  too,  8  Term  Jury. 

Rep.  457,  vaA  the  .Cases  which  foUow  this  Ar^ 
tide.  See,  too,  3  P.  Wms.  494. 
•  f  These  Trials  of  Huggins,  Bambridge  and 
Acim,  wera  all  taken  m  short^hand  by  Mr. 
Lske  Keon,  (Clerk  to  the  Committee  appointed 
ticoqaireinto  the  gaols  of  the  Fleet,  Marshal- 
•es,  &C.)  who  in  his  life-time  adced  200/.  for 
Ikftesu  oftbeoi.    Ikrwet  Edition* 


sworn. 

Philip  Frusbard, 
John  Fdlebrown, 
Peter  Sojoumey, 
Thomas  Gregg, 
John  MilwaH, 
Daniel  Town, 


Thomas  Clayton, 
John  Hoar, 
Martin  IVarddl, 
Richard  Pitt, 
John  Price, 
James  King* 


Clerk.  John  Huggins,  hM  up  Ibj  hand. 
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S  GEOBGEII. 


(Which  he  did.)  Yob  of  the  jury  look  ii{leii 
tbe  pritoner  (and  was  gmng  oo.) 

Huggint,  M  V  lord,  the  distaooe  is  too  ^^reat 
to  be  heard :  1  desire  I  may  come  to  Uie  inner 
bar;  for,  my  lord,  when  any  inooDTeiueoce 
bappeos,  it  is  the  coostaot  rule  to  admits  the 
prisoner  to  come  there :  it  was  done  in  the  Case 
of  Sanders  and  GliHon. 

Mr.  Just.  Fage.  Wbcnever  the  Court  eon- 
cetfes  an  inconvenience,  it  has  been  allowed  : 
bat  I  cannot  allow  it  till  then. 

Clerk,  You  ffentlemen  of  the  jury  look  npon 
the  prisoner;  ne  stands  indicted  by  the  name 
of,  «c 

Pnmt  the  Indictment  mutatu  mutandis. 

HugginM.  I  must  desire^  my  lord,  to  have 
the  indictment  read  in  Latin.  (Which  was  ao-> 
•ordingtir  done.)*    , 

Mr.  Molland^  (Member  of  parliament  for 
Chippenham.}  My  lord,  and  yon  gentlemen 
of  the  jory,  I  am  or  counsel  lor  the  king^;  and 
Ibis  IB  an  mdictment  against  John  Hngi^inB,for 
aidintf  and  abetting  James  Barnes  in  the  ranr- 
der  of  Edward  Arne ;  thai  John  Hnggins  was 
warden,  and  one  James  Barnes  was  then  his 
affent,  who  did  in  Norember,  in  the  I'ltti  ylar 
or  his  late  migesty,  make  an  assault  npon  JBd* 
ward  Arne,  and  took  Arne  in? oluntahly,  and 
confined  him  in  tlie  strong  room  (without  the 
CfrnnttXn  wBTtf  cMBC'^ilooi,  OP  otner  nteBsrij, 
built  near  the  place  where  excrements  are 
tjirowo .  out,  n  place  f  ery  «nwbolesQime«  and 
most  dans^erous  to  the  health  ;  that  Artfe  fell 
aide  in  Uie  said  room,  and  languished  till  the 
7th  of  December,  and  then  died;  that  Hug- 
^ns,  through  his  cruel  disposition,  being  an 
0|mre$sor  of  the  prisoners,  did,  Sec 

Serj.  ChUhire,  Vy  lord,  and  yon  gentlemen 
of  the  jury,  James  Barnes,  who  stands  indicted 
ibr  the  murder  of  JSdwaid  Arne,  is  fled  from 
justice ;  and  John  Hiimns  the  prisoner  at  the 
bar,  also  stands  indicteS  for  aiding  and  abetting 
in  the  said  fact  He  wns  ^ben  warden  of  the 
Fleet,  and  bad  the  cgsledy  and  care  of  the  |a-i- 
iiN>ners  then  committoi  to  his  cbams;  there- 
fore it  prill  be  ncecasary  to  l(pt  yon  know  what 
bounds  the  law  sets  to  gaolers,  and  to  prisoners. 
The  law  sets  fences  to  them  both:  the  gaoler 
is  to  be  protected  in  bis  duty,  supported  and 
l&aintaiaed  in  it;  and  it  ir  justifiable,  if,  inile- 
lence  of  himself,  1^  destroys  a  man,  and  com- 
inits  an  act  of  felony ;  on  toe  other  baod»  if  by 
any  unnecessary  tyranny,  or  restraintt  s^y  of 
the  nrisooeis  come  jl>y  fn  untimely  death,  it  is 
BDorder  in  the  gaoler;  and  this  last  is  princi- 
pally necessary  for  your  attention. 

Edward  4rne,  on  the  ISth  of  May,  173#, 
was  committed  upon  .mesne  process ;  he  was 
n  quiet,  pcucceble,  and  inoffensire  man,  and 
continued  so  till  September  in  that  year ;  the 
gentleman  at  the  ]^r,  not  content  with  the  same 
security  that  his  p^ecessors  hi>d,  took  it  in  his 
liead  to  make  a  strong  room,  which  was  built 
'^^-it  three  months  before  the  death  of  fidwacd 

&•  n  Note,  in  Tok  IS,  p.  140S. 
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Ame;  it  was Kke  a  vanlt,  built  evnr  the  com* 
mon  sewer,  near  a  laystall,  where  the  fikhjr 
nwtter  was  lodged,  nothing  bnt  bricks  una 
mortar,  not  tiled  or  pointed  ;  and  in  this  con^ 
dition,  about  September,  one  Bamee,  iervnoft 
of  the  defendant,  came  to  the  said  Arne,  as  he 
was  sitting  in  the  celhir,  rushed  upon  him,  and 
took  him  away  to  the  dungeon,  a  place  wlie^ 
nobody  bad  been  put  in  before ;  in  this  said 
phciB  of  restraint  he  was  eondned,  though  he 
was  in  a  quiet  condition :  there  was  no  fire,  nor 
fire-phue,  no  light  but  through  a  bole  over  ^km 
door,  and  a  littie  hole  by  the  side,  big  enongb 
to  put  n  quart  pot  in  at ;  there  waa  not  &e 
want  only  of  fire,  or  fire  ^ce,  bet  there  wae 
no  chamber-not,  no  con? eni<*nce  for  the  eese  of 
nature,  so  that  it.  must  fall,  and  he  converse 
with  it:  the  place  waseo  moist,  that  drops  of 
wot  ran  down  the  wall.  The  man  immetetelj 
lost  his  voice,  his  throat  was  swelled,  and  hw 
clothes  rotted  with  the  dampness  of  the  ptacae, 
and  the  poor  man,  havkig  a  feather -bed,  erupt 
into  it,  and  the  feathers  stuck  dose  to  him,  ami 
in  this  condition  he  lay;  but  one  day,  the  doer 
being  open,  he  got  out,  and  ran  into  the  ceei<« 
mon  bah ;  ne  looked,  gentlemen,  more  fike  e 
^ftnthered  fowl,  than  an  human  oreature.  This 
\  was  repreeented  to  Mr.  Hoggins,  who  gene» 
.rally  lived  in  the  country,  oihI  did  not  coose  to 
the  gaol  so  often  as  he  ought ;  hut  at  one  tims^ 
when  he  waset  the  prison,  he  saw  4he  lener 
and  the  poor  man  iust  saw  him,  his  eye  fell, 
the  door  was  closed,  aOd  he  died :  the  wasden^ 
gentlemen,  had  the  door  shut,  and  ordered  him 
to  be  locked  up,  and  he  continoed  so  locked  up 
from  September  till  the  SOth  of  October;  an^ 
it  is  wonderful  to  think  (if  he  had  not  been  e 
man  of  a  very  strong  frame^  how  he  ooukl  have 
continued  there  so  long,  ft  moved  the  com- 
passion of  his  fellow- prisoner*,  who  applied  te 
have  him  released  out  of  that  place,  but  that 
not  being  dope,  a  little  care  was  taken  to  at- 
tend him.  Gentlemen,  at  the  time  when  Mr. 
abbon  was  deputy,  some  of  the  prisouim 
ed  him,  IV  by  be  did  not  take  care  of  Arne^ 
for  the  man  cannot  sjieak?  And  answer  wan 
ifaade  by  Barnes,  Let  him  die  and  be  damned  ; 
and  this  wss  in  the  presence  of  the  warden* 
OenUemen,  I  must  otwerve  to  you,  thst  for  se* 
curity  of  the  lives  bf  prisoners,  the  coronerHi 
inquest  ouffht  to  nt  upon  them,  to  iee  if  any 
marics  could  be  found  to  give  an  informationoiF 
the  cause  of  death,  bet  tms  was  not  done:  thQi 
is  tlie  substance  of  the  evidence,  which  eaiUMt 
be  aggravated: 

jktt,  \j€n»  "jtKT  iqiilip  1  or  fee,  ailerwafiis  enrt 
of  Hardwick  ami  LonI  Chancellory.  My  lord, 
and  you  gentiemen  of  tlio  jury,  I  am.of  toed« 
sel  for  the  kinCv  4nd  this  proseoeliaD  ' 
jsftot  of  a  useful,  compasBMnate  enqnify 
coming  the  ganls,  so  k  wns  found  nrcei 
in  hriyig^  the  cnnse  before  you,  that  gaolers  may 
beponsbed,  who  have  opperraVity,  aed  bav# 
eeisavoured  toeppress  the  unfortunate  pessaen 
under  their  ehttge  and  power.  It  ia  miiunmiy 
there  should  W  gnals  and  nsioons,  and  that  pee* 
sons  ihooUIH  ittlcr  eninm 
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yoign  to  liftve  it  io  tbdr  power  to  cMiniit  OfH 
fimuoam  oad  eraetUety  to  the  Iom  of  the  fivto 
of  bb  oMiefltv't  lobjecte:  if  the  evidenoo  be 
trie;  which  eoall  be  oflerad  to  you,  this  will 
appcor  to  bo  on  initonee  of  the  otmoBt  op* 
prmoo,  and  the  otoiogt  cruelty.  Mr.  Hug- 
fpBM.  was  warden  of  the  Fleet  priaon,  and  had 
the  care  and  castody  of  the  priaoDers,  and 
oofi^t  personally,  or  by  hia  dopaly^  to  take 
dare  of  thciOt  and  ao  ia  aoswtrable  tor  tbem  : 
Mr.  Edward  Ame  came  a  prisoner  in  May 
tn^  and  (DOBlinned  there  till  ho  died.  At  his 
first  coming  in,  be  lodged  with  one  Robert 
flfanw ;  but  some  difference  happening  between 
dic»,  lie  was  torned  ont  of  that  room,  and  lAy 
m  the  common  hnll.  Tbia  unhappy  ttiaii  was 
said  to  be  disovderad  in  hfs  sensea,  wtiich  his 
epfwcasion  might  reasondbly  oocamw;  he  was 
an  ioetfanatve,  ^uiet  nan ;  Mt  about  ibis  tlriie, 
there  was  a  new  scheme  of  haTinff  t  prison 
wicbin  a  priaoii,  which  was  the  occasion  of  their 
commiiliiig  oppramona  apan  the  priaonera. 
Tkm  atfoog  room  was  then  creeled  in  the  man- 
ner of  a  raoh,  commonly  called  a  dmigeon ; 
there  waa  no  wqidow,  no  chimney;  it  was 
bnik  with  bare  briob  aod  oBortar:  open  what 
wtmkm  k  waa  buih,  the  prisoner  will  give  yon 
an  aceomit,  if  be  bad  any  authority  for  boikl- 
iag  il.  Claolers  are  to  take  care  of  prisoners, 
baft  not  to  bnild  doageona  to  put  them  io ;  the 
waOa  were  not  dry,  but  very  damp  and  nn- 
wbeleaone*  aa  nsnally  anch  plaoaa  must  be. 
While  Ame  was  standing  in  the  cdkr  inofien- 
OTcly^  Boraesi  who  was  entrusted  with  the 
care  of  the  prisoners,  seized  him  and  put  him 
in  Jhta  place,  and  he  waa  there  pot  wilMmt  any 
■inwir  of  pfoviaian  toanalain  life;  there  waa 
a  fittic  hole  where  yon  naight  pot  a  little  driak 
thrangh,  aamerinws  he  had  an  opportunity  of 
baring  aonoe,  and  aoaaetimee  none.  Under  thia 
miraint  tbb  person  waa  kent,  without  any 
c«venieneete  eaac  nature;  tae description  la 
saeb  that  mnat  move  every  body  to  compession. 
Hiibed  waa  dragged  in  with  him,  and  he  ripped 
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it  aaen  and  crept  into  it  to  keep  himself  warm, 
and  the  feathers  stuck  to  him  ny  reason  of  his 


Wing  beameami  with  his  own  oidore,  which 
hs  bad  not  opfioftuHty  of  doing  out  of  the 
place.  Daring  the  whole  time  whdat  Ame  was 
esnfioed,  Mr.  Uuggina,  who  was  then  warden, 
ctBw  twice,  though  he  ought  to  have  come 
etencEi  and  his  duty  tequinM  him  io  to  do : 
Mr.  Hnggipa  loolvd  upen  him  there^  and  saw 
him  fia  in  that  oaudiliou.  in  the  place  buUtby 
bis  own  order;  but  tfacpriaoner,  ao  iiur  from 
mug  him  any  idief,  nr  mnoviag  him  out  of 
ttat  confinement,  ordeaed  the  door  to  be  locked 
op  in  his  preaenee,  he  being  wiarden,  and  by 
km  amkority.  Tbia  edfeclmg  condition  the* 
paar  flna  waa  in,  and  io  the  oireumalance  be 
una  in,  lie  oqght  te  have  relieved  him.  8e«- 
^Mlapflioiliane  warn  made  to  Oybboa,  and 
lABrtlmaervaale  of  the  wardn,  to  desire  this 
mfaappymaa  tobeeeleaaed:  letiera  weieaamt 
ttabewkiaoiiaerable  condittoiH  that  he  waa 
■it  libaly  to  live,  and  to  deiira  tbet  be  mi^ 
hi  pit  wadm  •  ffo§m  twtodyi  butnothmg 


wuadene.    At  that  tite*  even  thdpriaaiiero4ir 
him  languish ;  his  speech  waa  lost,  and  tbe^^ 
he  languiahedy  and  continued  in  the  dimgeoia 
till  the  time  ef  his  death;  tbia  wiH  appear 
dearty  by  the  eridonee,  that  he  died  in  duraaai . 
and  that  the  distemper  there  contracted  waa « 
theoocaaion  of  hia  jkath.    The  ncort  conai* 
deration  ia,  wbis  and  what  was  the  ooeasion.  of  \ 
hia  death ;  it  ia  the  duty  of  the  gaoler  to  have 
a  eoraner'a  inqucat  to  euf  aire  into  the  death  of 
a  prisoner,  for  his  own  justificatiooy  who,  bw 
having  thecuatody  of,  and  the  power  orer  hia 
priaonerS)  mny  dealray  them;  therefore,  if 
there  waa  no  particubtr  reaaon,  why  ahould  it' 
not  have  been  done  P  Though  he  cannot  pre- 
tend to  shew  a  particular  order  why  he  did  net. 
When  I  cdosider,  that  nothing  could  bedonei 
but  by  bis  authority,  nothing  done  but  1^  hia 
direGtiod,  thalt  waa  hia  particular  order. 

If  he  who  was  the  principal  gaoler^  who 
bad  the  authority  to  oofifioe  aim,  and  to  dis- 
charge  him  from  an  improper  ooofiDcment)  wbw  * 
aaw  nim  there-did  not  release  liim,  but  instead 
of  that  suAered  him  to  be  locked,  ep>  he  is  |^oilty 
of  his  death.    In  point  of  law,  if  a  pnaoncr 
diea  in  duresa  of  the  geoler  by  hard  confine* 
ment,  ill  a  cruel  manner,  uoneceaaary  to  the 
gaofer'a  safe  custody,  it  i^  death  by  law ;  if  the 
gaoler  ia  not  anawerable  lor  the  act,  what' 
needs  the  dead  paraona  to  be  enquired  after  by 
ejury?  Jnatice  ought  be  done,  let  it  fall  en 
whom  it  will ;  and  I  do  not  doubt,  but  the juryi* 
for  the  sake  of  their  oaths,  will  find  him  guilty. 

Sol.  Oen.  (Hon.  Mr.  Talbot,  afterwarda  a 
Peer  abd  Lord  Chancellor.)  We  will  cell  our 
evidence,  to  prove  the  facta. 

Call  Richard  Longbom.    (Who  was  sworn,  ac' 
were  all  the  reat  that  appeared.) 

Ha  prodoioed  a  copy  of  Mr.  Huggina's 
patent,  bearing  date  the  S9d  July,  the  i9lh' 
queoi  Ann,  wmch  be  proved  to  be  a  tnie  copy, 
and  auob  ;part  of  it  was  read  aa  proved  him  to 
be  warden. 

flaggBfa.  My  lord,  I  deaim  the  Habendum 
may  he  read,  by  which  f  have  a  power  to  ap^-i 
point  a  deputy  or  deputies  Ibr  and  during  my 
natural  life. 

Mr.  Juat.  P^tge,  I  dooH  know  what  una  you 
will  make  ef  it ;  but  you  may  caM  for  it  ia* 
your  defence. 

Rokert  Bigrave  sivota. 

M.  Gm,  Deyeu  know  the  priaoncrf 

BUtrave,  Very  weU. 

Sm.  iGea.  How  long  have  you  known  himf 

Biffwot,  I  knew  him  when  I  WaaCleikof 
the  Apere,  in  April  178S. 

Sol.  Gen.  Did  be  act  P 

Bnpwee.  He  wto  wafden,  but  did  uotuet^ 
Mr.  Oybbon  was  deputy  to  Mr.  Hasrgins. 

Sol.  Gen.  Who  cauatiluled  yon  Clerk  of  the 
PbasmP-^fiwreM.  Mr.  Hu|npna. 

Soi.  Gen,  Were  the  aecuritiea  taken  in  tb* 
name  ef  Mr.  Huggiua? 

Bigrsve.  The  aecnrily  bondc  were  talmn, 
end  retnma  made  in  the  name  of  Mr.  Hi^wtu 
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EuMgku,  My  lord,  I  donre  to  eon*  to  the  ^ 
imier-bar,  for  I  cao*t  bear. 

•  Mr.  Just.  Pofe.  You  shall  have  all  reasonable 
iodulgenoOi  aod  if  you  caonot  hear  you  must 
boalloireil  to  come.  (Which  he  aooordin^y 
dhl.) 

Sol.  Gen.  Mr.  Big^rave,  did  Mr.  Huf^ins 
cODtinoe  warden  doriagthe  whole  year  1795? 

Bigrave,  He  did  coDtinae  waraeo  daring^ 
the  whole  year  1786»  and  returns  were  made 
in  bis  name. 

Sol.  Gen.  Do  you  know  James  Barnes? 

Bigrave.  Yes,  he  was  servant  to  Mr.  Oybboo, 
and  was  employed  as  watchman  and  mnner, 
to  take  care  that  the  prisoners  did  not  escape. 

Sol.  Gen.  Did  be  act  in  this  capacity,  whilst 
*Mr.  Hugjgfins  was  principal  warden? 

Bigrave,  He  did. 

SidiGen.  When  did  you  cometfaere? 

•  Bigrave,  In  April  17 S5. 
SoT.Gen.  Whatdoyoaknowofthebnilding 

the  strong^  room  ? 

l^nsee.  When  I  came  there,  there  Was  m 
stable  which  was  converted  into  a  strong  room, 
but  as  to  the  time  it  w«s  pulled  down  and  re- 
built, I  am  not  certain. 

Sol.  Gen.'  Whaitsortof  aplaoe  is  it? 

Bigrave.  It  is  a  place  arched  like  a  wine> 
Taolt,  and  bu  i  It  of  brick  and  mortar. 

Sol.  Gen.  What  are  the  dimensions  ? 

Bigrave.  It  is  eight  feet  wide,  and  eleven 
feet  long. 

Sol.  Gen.  Had  it  any  floor  ? 

Bigrave.  1  did  not  see  it  had. 

SoL  Gen.  Did  yon  see  Mr.  Ame  in  it? 

Bigrave.  I  never  saw  any-body  in^it,  till 
captain  Mackpheailris  was  put  in  tt«  ^ 

Sol.  Gen.  Did  the  common -sewer  run 
under  it? 

Bigrave.  I  can't  say  whether  ^commoD- 
scwer  runs  under  it  or  not. 

SoL  Gen.  How  near  was  the  dunghill  to  it  P  . 

Bigrave,  The  dunghill  was  aa  nigh  as  to^e 
other  part  of  the  Court. 

Sol.  Gen,  Waa  there  any  Are*  place -<ir 
ehimney? — B^rave,  No. 

SoLben.  Was  there  any  ptece  to  let  the  air 
erli^tin? 

Bigrave.  There  was  a  hole  in  the-^ide  of 
the  wall  seven  or  eight  inches  square,  and  an 
opening  of  two  foot  over  the  door. 

Sol.  Gen.  Did  not  yoo  see  Edward  Ame 
confined  in  that  place? 

Bigrave,  I  remember  Edward  Ame,  and  1 
did  hear  he  was  confined  there.       ' 

TM.  Gen.  Whom  was  the  place  batltby  ? 

Bigrave.  It  was  built  by  Mr.  Qybboo ;  be- 
caose  I  saw  Mr.  OyblSm  give  directioos 
about  it* 

Hopkins  r 


.  SoL  G^,  Do  yon  know^l 

Bimve,  I  do. 

Sm.  Oen.  Whose  servant  was  be  ? 

Bigrave.  I  esteemed  him  to  be  Gybbon's 
servant. 

SoL  Gen,  Bid  not  he bdong  to  Mr.  Hoggins? 

Bigrave.  He  use#  to  be  clerk  to  Mr. 
Hoggins. 


THa,  ffJohn  Huggmif  [316- 

SoL  Gen.  Did  yoo  at  any  time,  during  the 
building  the  strong  room,  toke  any  notice  of  it? 

Bigrave.  I  oanH  say  I  did. 

Sol  Gen.  Was  not  James  Barnes  a  mnner  to 
look  after  prisoners  that  had  escaped  ? 

Bigrave.  Yes. 

Sol.  Gen.  Were  not  the  warrants  given  to 
him  in  Mr.  Hoggins's  name  ? 

Bigrave.  They  generally  were. 

Mr.  Just.  Page.  What  were  the  dimensiona 
of  this  room  ? 

Bigrave,  The  room  is  eight  foot  wide,  eleven 
foot  long,  and  nine  loot  high. 

Alt.  Gen.  Did  not  Hopkins  from  time 
to  time  acqnaittt  Mr.  Hoggins  with  the  trans- 
actions of  the  gaol  ? 

Bigrave,  He  was  Clerk  of  the  Inquiries  tn 
the  Warden  of  the  Fleet 

Aii.  Gen.  6o  he  chose  to  be  deputy  to  Mr. 
Gybboo? 

Juryman.  My  lord,  I  desire  the  witness  mny 
be  asked  if  the  room  was  boarded  or  floored  ? 

Bigrave.  I  did  not  observe  it  till  Macl^hen- ' 
dris*s  time.  i 

Aii.  Gen.  How  were  the  sides  of  it? 

Bigrave,  Brick  and  mortar. 

Ati.  Gen,  Were  you  not  in  theroom  till  after 
Ame  died  ?-'Btgr«ie^  No. 

Muggins.  My  lord,  I  ehali  follow  the  geo- 
tleman  Uep  by  step,  and  desfim  Mr.  Bimve 
may  be  asked,  if  the  bends  were  not  made  op 
by  Mr.  Gybbon's  direotion,  and  he  took  the  ad- 
vantage of  them? 

Bigrave.  He  always  did,  and  1  filled  op  ne- 
veral  by  hie  order. 

Muggins.  Did  he  receive  all  the  advan- 
tage ud  benefit  of  the  oflice  to  his  own  use? 

Bigfyme*  I  took  it  so.  -     - 

Att^Gen,  Can  yoo  take  open  yen  to  say 
that  Mr.  Hoggina  had  no  part? 

Bigrave.  iam'tsay. 

Mggins,  Was  not  Oybbsn  appointed  my  * 
depoty  ? 

Bigraee.  I  found  Mr.  Oybbon  deputy,  when 
I  came  tbere,'bntcan*tsay,  whether  he  w«8< 
appointed  by  writing  or  not. 

Muggins,  Did  he  pay  no  salary? 

Bigrave.  I  heard  be  paid  40QL  per  ann^'Ond 
I  always  apprehended  JMr.  Gybbon  had  thn 
whsle  acoannt. 

Ifflttgijis.  I  desn«  he  may  be  asked,  whe- 
ther the  bonds  were  not  nlled  op  by  Mr. 
Gybbon  ?<.-BKtreps.  Always. 

Muggins.  Betorns  of  writs  wera  made  in 
my  name;  I  desire  he  may  be  asked,  whe- 
ther he  did  not  receive  direction  firom  Mr. 
Gybbon  to  make  retiims  ? 

Bigrave,  I  did  receive  directions  from  bhoSy 
ft>r  in  1787, 1  had  somedifficnity  in  making  n 
rctnm  of  a  Langoidns,  and  then  made  retoms 
in  writing,  and  f  receitai  two  role  ftes;  and  is* 
oot  of  each  ww  doe  to  the  vmiden,  which  I 
allowed  and  paid  to  Mr.  Gybbon,  and'hnd  n 
receipt  under  hb  hand  fiir  it. 

Muggins,  Wens  wanantt  m  my  name  finr* 
priaoners  escaping  ?  • 

Bigrave^  The  wamnta  were  genendly  IcA 
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inthe  paVfi»afliee»  md  singed  and  sealed,  in 
Uinfc,  and  they  were  filled  up  Jby  Mr.  Gybbon, 
lid  signed  and  sealed  by  Mr.  H  ugg^s.   i 

Huggi9ks,  In  vhose  name  were  the  war- 
ranti  returned  ? 

.  Bigrape,  The  warrants  were  returned  in  the 
nine  of  Mr.  Huggins,  but  by  Uie  direction  of 
Mr.  GybboD. 

Huggms,  Was  Barnes  my  serrant  or  Mr. 
i      Gybbon's  ? 

Bigrave.  He  was  allowed  to  be  a  servant  to 
Mr.  Gybbon. 

Ifr.  Justice  Page.  I  will  ask  a  question 
•rtwo. 

Huggiw,  1  most  beg  leave,  my  lord,  to 
ask  one  question  more,  and  then  will  make 
fome  observations  upon  the  evidei^ce. 

Mr.  Justice  Page,  It  is  not  proper  to  break 
is  QpoQ  the  evidence  to  make  any  observa- 
tioos  now. 

Huggins.  This  is  the  gfrand  point 

Mr.  Justice  Page.  Whether  it  is  or  no,  that 
vill  come  anon.  If  you  insi9t  upon  making 
jour  remarks  now  you  shall ;  but  I  think  it^ 
vill  be  to  your  prejudice,  for  by  that  you  will 
be  precluded  irom  making  your  remarks  upon 
the  dose  of  the  evidence. 

Huggins.  My  lord,  I  will  then  submit. 

Mr.  Justice  Page.  Ifyou  will  ask  Mr.  Bi- 
grave  any  more  questions,  you  may  proceed. 

Huggms.  Did  you  hear  of  any  ili-asage  from 
me  to  this  man  (meaning  Mr.  Ame)  ? 

Bigrave.  I  remember  Mr.  Ame  was  there, 
though  I  knew  no  such  man,  and  heard  he  was 
10  the  strong  room. 

Hugging,  Did  you  hear  of  any  alteration 
that  was  made  in  the  strong  room  while  Mr. 
Ame  was  there? 

Bigrave,  I  never  heard  of  any  alteration 
daring  that  time. 

Huggins.  Did  not  Gy  bbon  keep  two  distinct 
offices  in  one  and  the  same  house  P 

Bigrave.  In  the  year  1735  he  did. 

Att.  Gen.    Pray  distinguish  nicely  as  to 
Banes,  Huggins, and  Gybbon,  whether  Barnes 
was  not  employed  as  watchman  while  Huggins 
.     was  pnnctpal,  and  Gybbon  deputy- warden f 
'     .   Bigrave.  He  was. 

Att.  Gen.  Who  put  you  into  your  office  T 

Bigrave.    Mr.  Huggins  pot  me   into  the 
[    place,  and  I  nuide  an  agreement,  and  was  to 
nave  Is.  paid  me  out  of  each  day- rule. 

Mr.  Baron  Carter,   Who  made  the  agree- 
<    tteot? 

Bigrave.  I  made  the  agreement  with  Mr. 
Hoggins,  and  paid  700/.  to  Mr.  Huggins  and 
fi%  guineas. 

Mr.  Baron  Carter.  Who  put  Mr.  Barnes  in  P 

Bigrave,  Mr.  Gybbon. 

Mr.  Baron  Carter.  How  do  you  know  ? 

Bigrave.  I  heard  so. 

Call  Richard  Bishop. 

SoL  Cen.  What  are  you  P 

Bic&ojy.  f  was  tipstaff  to  Mr.  Hoggins,  pre- 
Matly  alter  Hoggins  sane  te  his  olioei  and 
HirfbiaSOO/.  torit. 


So/.  G^en.  Who  was  deputy  then  f 

Bishop.  There  was  no  deputy- warden,  only 
Mr.  Dickson,  Clerk  of  the  Papers. 

SoL  Gen.  When  did  Gybbon  come  there P 

Bishop.  In  the  year  1724. 

Soi.  Gen.  What  time  did  Ame  become  a 
prisoner  P 

Bishop,  In  17d4  or  1735.  I  brought  him 
down  from  the  judges  chambers,  and  put  him 
at  the  Vine  as  usual. 

Sol.  Gen.  Why  did  you  not  bring  hifn  iota 
the  prison  P 

Bishop.  Because  he  thought  to  give  s*^ 
cnrity. 

SoL  Gen.  Was  not  that  a  spunging* house P 

Bishop.  Yes. 

Sol.  Gen.  How  long  did  he  continue  there  P 

Bishtm.  About  two  months. 

SoL  Gen.  Where  did  he  lie,  when  he  want 
into  the  gaol  P 

Bishop.  When  he  went  into  the  gaol,  1  did 
not  trouble  myself  about  it. 

SoL  Genr-  Do  yon  remember  the  building 
the  strong  room  ? 

Bishop.  I  do  remember  its  being  built  in 
172.5. 

SoL  Gen.  What  sort  of  a  place  is  it  P 

Bishop.  I  have  seen  the  outside,  but  never 
saw  the  inside;  I  believe  it  is  built  over  the 
coounon-sewer,  end  but  a  little  way  from  the 
dunghill ;  the  ashes  and  dirt  of  the  house  is 
flung  down  there. 

Sol.  Gen.  Did  you  see  Mr.  Ame  there  P 

Bishop.  I  saw  him  once  in  the  long  room 
out  of  bis  clothes,  before  he  was  brought  into 
the  strong  room,  and  I  complained  to  Mr. 
Gybbon,  and  said  he  ought  to  1^  sent  to  Beth* 
lem,  but  he  put  him  in  the  strong  room. 

SoL  Gen.  Can  you  tell  of  any  complaints 
made  about  Arae's  being  put  there  P 

Bishop.  I  did  apply  to  Mr.  Gybbon,  and  said 
it  was  better  to  keep  him  in  his  own  room,  for 
if  a  wise  man  was  put  there  it  would  make 
him  mad ;  and  it  would  have  made  roe  mad  if 
T  had  been  put  there  mvself ;  and  1  heard  Mr. 
Gybbon  speak  to  Mr.  Hopkins  to  acqusint  Mr« 
Hnggins,  that  as  Mr.  Taylor  was  one  of  the 
eovemors  of  Bethlero,  and  Mr.  Ho^gins's 
mend  and  acquaintance,  he  might  easily  gvt 
him  in  there. 

Huggins.  It  was  no  part  of  the  office  of 
warden  of  the  Fleet ;  but  I  might,  by  a  friendly 
office,  use  my  interest  with  Mr.  Taylor,  and 
that  would  shew  me  more  a  humane  man,  than 
one  guilty  of  cruelty. 

Sol,  Gen.  Did  you  see  Mr.  Huggins  in  the 
gaol,  during  the  time  Mr.  Arne  was  in  tba 
strong  room  ? 

Bishop.  I  saw  Mr.  Huggins  there  several 
times,  but  can't  say  whether  then  or  not  when 
Mr.  Arne  was  in  the  strong  room. 

SoL  Gen.  Was  he  any  way  abusive  ? 

Bishop.  I  never  heard  that  Arne  was  any 
way  abusive,  or  needed  any  such  restraint. 

SoL  Gen,  What  was  Jsmes  Barnes  ?  / 

Bishop.  He  was  to  take  up  people  that  the 
warden  directed  him  to  take  up»  and  acted  as- 
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watdmiiDitt  dieg«ol,  tod  wts  ferfMi  imder 
^Ikewwdca. 

Sol,  Oen,  What  tim«  wai  Anie  pat  in  tbe 
ttroogiDom? 

Bishop.  He  came  into  the  pmoii  hefore  the 
•troBff  room  wis  boilt. 

^,  Gen,  Do  yon  rememher  when  it  wis 
boilt  f 

Biihop.  It  was  bnilt  in  178^,  I  believe  lithe 
latter  part  of  the  summer  season. 

Sol.  Gen,  0e  yon  remember  llie  time  while 
Ame  wss  there? — BUhop.  I  do. . 

Sd.  Gen.  Was  there  aov  things  of  conse- 
quence done  in  the  gaol,  winiout  the  direction 
of  Mr.  HjngpnaP 

Biikop.  Nothing  of  consequence  was  done 
iffithout  his  direction ;  bat  the  common  busi- 
ness of  the  gaol  was  done  by  Mr.  Gybben's 
diiectton* 

Sol.  Gen.  Did  you  e? er  speak  te  Mr.  Hug* 
]gins  in  ration  to  Ame's  confinement  f 

Bishop,  I  beliere  1  mig^ht  speak  to  Mr. 
fiybbon,  and  1  believe  1  might  speik  to  Mr. 
Hoggins,  for  1  firequentty  did  sjMsk  lo  him 
nboot  business. 

Sol,  Gen.  What  condition  wss  Mr.  Ame  in, 
when  brouff bt  to  tbe  Fleet  f 

Bishop,  I  think  he  was  in  bis  senses,  he  was 
inofibistve,  and  J  think  there  was  nooceisien 
fo  confine  him ;  1  saw  him  several  times  walk- 
ing about  tbe  yard,  and  if  he  had  been  confined 
to  his  own  room  any -body  might  have  looked 
ifteir  him,  eten  if  it  nad  been  a  child. 
2  Sal.  Gen.  Had  he  any  bed  whilst  m  tbe 
etrong  room? 

Bishop.  I  think  he  bad  no  bed  there,  it  was 
a  dark  place,  I  could  not  see  into  it. 

SoL  Gen.  Bid  Huggins  use  to  come  there 
after  Oybbon  was  deputy  P 

Bishm,  I  saw  Mr.  Huggins  there  several 
times  aner  Mr.  Gyhbon  was  deputy- warden, 
and  Huggins  used  to  ffive  dUrections,  during 
tbe  time  Uybboo  was  his  deputy,  and  Hop- 
liins  used  to  bring  orders  to  Mr.  Oybbon  from 
Mr.  Huggins. 

SoL  Gtn,  in  what  condition  of  health  was 
Mr.  Ame  when  he  was  brought  in  P 

•  Biikop,  He  was  in  a  good  oondifion  of 
liealth,  and  in  his  senses ;  and  I  believe,  being 
nut  in  the  strong  room  in  the  Fleet,  would  have 
blled  aay-body,  and  that  that  forwarded  Ame*s 
death,  and  he  would  not  have  died  so  soon  if 
^  had  not  been  there. 

•  Muggins.  When  von  spoke  te  Mr.  Gybbon 
to  ap|]^  to  me  to  make  interest  to  tbe  governor 
lef  Bethlem,  whether  it  was  quaStmu  warden, 
«r  only  as  I  was  supposed  tu  have  acquaint- 
ance or  interest? 

.    Biahap.  It  was  to  apply  to  you  as  warden. 
i.  Huggins,  Were  there  not  women  prisoners, 
and  men's  wives  in  the  gaol  ?— Biiihip.  Yes. 

Huggins.  My  lord,  it  was  very  unfit  for  a 
fsan  to  go  naked  about  where  ibera  were 
women,  and  it  was  fit  he  should  be  eon- 
fined  somewhere.  Whoea  servant  was  James 
Barnes? 
.  ..Bishop.  Mr, .Gybboo*«b 
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Mr.  Jnstioe  Pmge.  At  the  time  when  he  «ib 
about  naked,  was  thete  no  other  room  that  he 
could  bare  been  put  in  ? 

Bishop,  There  certainly  were  other  plicea 
where  he  might  have  been  put 

Mr.  Justice  Page.  How  oflen  have  you  seea 
him  naked  ? 

Bishop,  I  saw  him  naked  but  once. 

Mr.  Bamn  Carter,  Yon  said  Gybbon  gave 
some  directions,  and  H  uggtns  gave  some  di^ 
rectionsj  now  during  the  time  that  Gybbon 
acted,  did  tbe  prisoner,  Mr.  Huggins,  give  any 
directions  as  lo  the  me?  ing  of  prisoners  ? 

Biihop,  My  lord,  I  ne? er  meddled  with  wfaal 
was  done  in  the  inside  of  the  prison,  so  can'l 
inform  yon. 

Call  Mr.  John  Cotton. 

Ait.  Gen.  What  officer  ase  you  belonging 
to  the  Fleet  ?—Co/^on.  Clerk  of  the  Papers. 

Att.  Gen.  Pray  see  what  time  Arne  was 
committed  ? 

Cotton.  He  was  committed  the  18th  of  May, 
1735,  at  the  suit  of  John  Martin  and  others 
upon  mesne  process. 

Huggins.  1  desire  he  may  see,  when  Barnes 
became  a  prisoner  P—Co^on.  InHilsry,  1784. 

Att.  Gen.  Is  not  Barnes  still  a  pnsooer,  and 
what  is  become  of  him  ? 

Cotton.  He  was  a  prisoner,  and  bad  the 
liberty  of  tbe  gate ;  and  when  the  order  of  tbe 
House  of  Commons  came  lor  taking  him  into 
cusled  V,  he  ran  away,  and  Corbet  hss  endea- 
voured to  find  him  out»  but  could  not 

Att.  Gen.   Was  Ame  chaiged  in  eiecution  f 

Cotton,  No,  he  was  not 

Call  Mr.  Thomas  Farrington. 

Att.  Gen.  Did  you  know  Edward  AroeP 

Farrington.  1  did,  and  tbe  first  time»  that  h* 
oame  into  the  prison,  it  was  between  tbe  90th 
and  98th  of  June,  1735.    He  was  some  tisnt 
at  the  Vine  before. 

Att.  Gen.  What  state  of  health  was  ha  in  P 

Farrington.  When  he  came  hito  the  Fleet 
prison  he  was  in  a  good  state  of  hcahb,  and 
free  from  any  sort  of  deliriousness,  and  1  never 
saw  him  do  any  thing  amim  to  man,  woman, 
or  child. 

Alt.  Gen.  Do  you  remember  his  Ning  •on* 
fined  in  the  strong  room  P 

Farrington.  I  do  remember  his  being  eea* 
fined  in  September,  and  that  be  died  in  Ckslober. 

Att.  Gen.  When  was  the  first  time  jnm 
knew  of  his  confinement  ?  *       . . 

Farrington.  Tbe  first  time  1  ever  beard  cif 
his  being  confined,  I  heard  he  was  carried  inia 
the  strong  room  by  Barnes,  by  tbe  direodoDS  of 
Gybbon,  deputy- warden  to  the  prisoner  at  tbe 
bar,  and  he  had  lain  before  that  in  number  tp 
with  Robert  Shaw,  and  upon  some  difference, 
being  turned  out  of  that  room,  he  then  lay  m 
the  common-hall,  upon  a  bed  of  his  own, 
which  he  laid  upon  part  of  a  broken  taUa- 
bedstead. 

Att,  Gen.  When  was  the  first  tima  you  aait 
Ame  in  the  strong  room  ? 
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.    MarriMgtm*  I  t^w  hil  th»  yry  <tey  h#  wm 

put  in. 
J</.  Gm.  What Mrtfifftjpkus^ kit F 
Arringlcm.   Jt  is  a  room  afcbcd  over  like  a 

vault»  ami  bad  been  new  erected  about  six 

weekSy  and  tbe  walls  were  very  damp  and  wet ; 

Sou  might  stiike  off  tbe  drope  with  your  hand 
ke  tbe  dew  on  tbe  top  of  tbe  grass  in  a  morn- 
ing; there  was  no  wainsoot  nor  pk»tcring, 
dm  were  some  boards  at  tbe  hotfcom»  but  whe- 
ther entirely  boarded  1  can't  toll.  It  was  a 
Tank  arched  over,  and  when  Arne  was  earned 
fai  not  filed ;  there  was  a  window  o? er  the  door 
three  quarters  of  a  yard  long,  and  another  on 
the  side  of  the  door  seven  or  eight  inches  long, 
and  four  wide,  and  no  fire-plaos,  and  tbe  oon- 
■Mn-newer  runs  under  it. 

Aii,  Gen.  Who  supplied  him  with  victuals  ? 

Farringtim.  I  saw  Mr.  Louden  give  biui 
fietoals. 

Att.  Gen,   Who  kept  the  key  of  the  coom  ? 

FMrringtan.  Barnes. 

Att.  Gen,  From  the  time  that  Mr.  Arne 
oame  iotu  tbe  prison,  which  was  between  the 
SOth  and  38th  of  June,  till  lie  was  put  in  the 
strong  room,  what  state  of  health  was  be  in  F 
.  FtirringtoH.  He  continued  in  a  good  state  of 
health,  uli  a  Uule  before  he  was  put  in  tbe 
strong  room,  aod  then  he  grew  somewhat  dis- 
ordered ;  and  from  tbe  time  he  was  pat  in  the 
Strang  room  he  altered  every  day,  grew  hoarse, 
and  at  last  could  not  speak,  and  be  grew  weaker 
and  weaker  every  day  ;  about  tbe  beginning  of 
October  he  kist  his  voice,  be  grew  then  delirious, 
and  ript  open  bis  bed,  and  crept  into  the  fea- 
thers, and  one  day  came  to  the  chapel  with  ex- 
crement and  feathers  sticking  about  him  like 
a  magpye,  beiQg  forced  to  ease  nature  in  that 

Coe ;  and  after  that,  I  saw  the  prisoner  at  the 
,  and  Hopkins,  looking  into  the  strong 
room  (the  door  being  open)  upon  Arne,  and 
Arne  was  lying  in  the  bed  ript  open,  and  covered 
lunch  about  as  high  as  his  navel. 

Att.  Gen.  Did  you  hear  Arne  speak  F 

F^irrington.  He  was  very  hoarse,  and  could 
not  speak,  but  lii^  up  bis  eyes,  and  looked  at 
Mr.  Huggios. 

Att.  Gen.  ]>id  Hoggins  then  see  him  F^ 

Farrington.  Mr.  Huggins  must  see  him»if 
he  was  not  blind. 

Att.  Gen.  Did  you  hear  them  speak  F 

Farringtinu  Mr.  Huggins' and  Hopkins 
wbispefe<l,  but  I  did  not  hear  what  they  said ; 
bat  Haggios  shook  his  bead,  then  Barnes  shut 
the  door,  and  Huggins  and  Hopkins  were  then 
going  away. 

Att.  Gen.  How  long  after  was  it  before 
Arne  died  ? — Farrington.  About  fourteen  davs. 

Att.  Gen.  Did  you  see  Arne  between  this 
time  of  Huggins  being  there  and  his  death  F 

Farrington.  I  saw  bim  the  morning  before 
he  died,  and  at  that  time  he  was  so  weak,  he 
eouki  not  stir  any  way,  but  there  lay  gaping 
6rlife. 

Att.  Gen.  What  was  the  occasion  of  his 
lyisg  in  that  languishing  condition  F 

^rrington.  Amc's  oonftnement  wai  tho 
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oucasHMi.  I  was  in  thestrongvoom  Areedays 
nyself  with  one  Smith,  my  tegs  were  so 
swelled,  that  the  small  was  as  big  as  my  thigh, 
and  I  never  knew  a  day'ssiekness  till  tbattime^ 
and  if  I  had  continued  a  week  longer  it  would 
have  killed  me,  and  I  was  forced  to  buy  paper 
to  ease  nature  in,  and  fling  it  out  of  the  window. 

Att.  Gen.  ll^hat  is  the  situation  of  that 
roomF 

Farrington.  Its  situation  is  at  the  furthest 
part  of  the  prison  northward,  and  there  is  a 
sewer  under  it,  into  which  runs  the  water  from 
the  pump  to  carry  off  the  excremeuts  of  the 
orison,  which  are  emptied  into  it,  led  tbe  dung- 
ntli  was  then  about  six  yards  from  it. 

Att.  Gen.  What  distance  is  there  betweOu 
the  strong  room  and  the  dunghiU  now  F 

JVirrtng^on.  About  eight  yards,  and  all  tbe 
nuisance  of  the  house  is  flung  there,  and  the^ 
are  very  bad  smells. 

Att.  Gen.  What  was  the  occasion  of  tb* 
death  of  ArneF 

Farrington.  I  think  it  was  the  strong  rooni 
was  the  occasion  of  it,  for  it  was  enough  to 
kill  tbe  strongest  body. 

Att.  Gen.  Did  Arne  die  there  F 

Farrington.  He  did,  and  Mr.  Huggins  al- 
ways said  he  had  anthority  to  pot  persons  in 
tbe  strpng  room,  or  irons,  which  I  can  prove 
under  his  hand  (and  was  going  to  pull  out  a 
pa|»rr,  which  not  being  allowed  as  evidence,  ho 
desisted.)  I  saw  Mr.  Huggins  a  second  time 
walking  upon  tbe  Bare  with  Oybbon  aud 
Lsvinz,  between  the  hours  of  eleven  aod  one,  % 
week  or  a  fortnight  after  which  be  was  at  the 
strong  room. 

Att.  Gen.  How  long  did  Mr.  Huggins  stand 
looking  upon  Mr.  Arne  in  the  strong  room  F    - 

Farrington.  About  three,  four,  or  five 
minutes,  and  he  then  stood  looking  at  the  door, 
as  I  now  stand  looking  at  tbe  oounsel. 

Att.  Gen.  Was  Arne  let  ont  of  the  strong 
room  afterwards  F 

Farrington.  I  never  beard  that  Arne  was 
afterwards  out  of  the  strong  room  till  he  died. 

Huggim.  Did  not  you  make  some  affidavits 
by  way  of  complaint  to  the  Court  of  Common 
Pleas  r—Farringtoa.  Yes. 

Buggim,  Please,  my  lord,  to  mk^  Whether 
or  not  Mr.  Arne  was  mentioned  in  that  com- 
plaint that  he  made  F 

Farrington.  I  never  made  but  three  aifidavits, 
two  of  which  I  have  in  my  hand  in  print,  but 
don't  remember  Mr.  Ame's  being  mentioned 
in  either  <»f  them. 

Huggins.  My  lord,  the  affidavits  tend  chiefly 
to  tbe  sending  of  coffins  in.J 

Mr.  JuaL  JPifg^'  If  yon  intend  to  make  any 
use  of  those  affidavits,  they  must  be  produeed 
and  read. 

Mr.  Bkhard  Fultkorpe  sworn. 

Att.  Gen.  Did  you  know  Edward  AineF 
FuUharpe.  I  dki,  I  was  a  prisoner  then  my- 
self, be  was  brought  in  the  Isitter  end  of  Augfust, 
and  1  remember  Dim  a  prisoner  before  he  was 
eonflnedin  the  stiroog  room;   i  bei|igiA  iht 
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eellar,  one  Baroet  and  two  or  three  other  aer- 
vaotB  of  the  wardens  took  bim  by  Tiolence  and 
carried  bim  there. 

An.  Gen.  Had  yon  been  in  his  company, 
mod  had  oonrersation  with  him  ? 

FuUhorpe.  f  had  se? eral  times. 

Att.  Gen.  Was  he  disorderly  f 

Fulthorpe.  He  mig^bt  be  a  little  in  liqaor, 
but  he  did  nothiog'  to  offend  any  one,  and  gufe 
DO  disturbance  to  the  company.  He  was  car- 
ried by  Barnes  into  the  strong  room. 

Att.  Gen.  What  sort  of  a  place  is  the  strong 
room?    • 

Fulthorpe.  It  is  a  place  like  a  dungeon,  with 
a  hole  on  the  side  big  enough  to  put  in  a  fnll 
pot  of  beer. 

Att.  Gen.   How  big  is  the  room  t 

Fulthorpe.  The  room  is  about  half  the  big- 
ness of  the  Court  where  the  counsel  sit,  and 
stands  near  the  dunghill,  and  the  aewer  runs 
.  under  it.     I  saw  it  opened. 

Att.  Gen.  What  was  OTer  the  common 
sewer  ? 

Fu  Ithorpe.  There  were  boards  laid  loose  o? er. 

Att,  Gen.  What  was  between  the  common 
sewer  and  the  boards  ? 

Fulthorpe.  Nothing.  The  walls  were  green. 
It  was  not  tiled  in,  and  had  scarce  been  built 

•  above  a  week,  and  was  as  wet  as  any  thing 
could  be. 

Att.  Gen.  Who  put  Arne  into  the  strong 
room? 

Fulthorpe.  Bamea  and  some  others,  then« 
iirisoners,  who  acted  under  the  warden,  took 

•  nim  out  of  the  cellar,  put  him  in  there,  and 
locked  him  up. 

Att.  Gen,  Did  you  see  Mr.  Hoggins  daring 
the  time  Arne  was  there  confined  P 

Fukhorpe.,  1  saw  Mr.  Hoggins  twice  there. 
I  saw  him  at  the  strong  room ;  he  went  along 
with  Gyhbon  and  Hopkins,  and  Mr.  Hoggins 
Jaid  bis  band  upon  the  door,  and  looked  in,  the 
door  being  open. 

Att.  Gen.  How  long  was  he  there? 

Fulthorpe.   A  minrute  or  two. 

Att.  Gen.  Who  was  there  besides  ? 

Fulthorpe.  Several  belonging  to  the  Fleet. 
I  believe  Barnes  was  there. 

Att.  Gen.  How  long  before  the  death  of 
Arne  f^^Fulthorpe,  About  a  month. 

Att.  Gen.  What  condition  was  Arne  in  at 
the  time  h^  was  pot  in  there  ? 

Fulthorpe,  When  he  was  put  in  there,  he 
■was  a  little  out  of  the  way  when  fuddled,  but 
when  sober  as  well  as  any  man ;  when  I  came 
to  the  door,  there  used  to  be  a  amell  enough  to 
strike  one  down. 

Att.  Gen,  How  long  was  Arne  in  the  strong 
ropm^  before  you  saw  nim  there?  - 

Fulthorpe.  I  went  the  next  morning,  and  at 
several  other  times.. 

Alt.  Gen,  How  long  was  Arne  there? 

Fulthorpe.  About  six  weeks. 
.    Att.  Gen.    What  condition  was  he  in  when 
Uuffgins  lookeil  upon  him  ? 

Fulthorpe.  He  was  very  ill  whaa  Bnggios 
leaked  upon  him. 


Att.  Gen.  What  do  you  think  was  the 
sion  of  bis  death  f 

Fulthorpe.  The  confinement  and  the  damp- 
ness of  the  room  gave  him  his  death. 

Att.  Gen.  Had  Mr.  Huggins  sjioke  to  have 
Arne  taken  out  P 

Fulthorpe.  He  had  not,  for  the  door  was 
shot,  Mr.  Huggins  being  then  present. 

Att.  Gen.  How  came  you  to  be  there  ? 

Fulthorpe.  I  wanted  to  speak  to  Mr.  Ho|^- 
gins  about  business,  for  the  payment  of  the  bill 
drawp  upon  Huggins  by  one  Lewis. 

Att.  uen.  How  came  Arne  to  cut  his  bed  in 
pieces,  and  creep  into  the  feathers  P 

Fulthorpe.  It  wss  occasioned  by  his  confine- 
ment; there  was  no  fire  there,  and  I  believe 
the  confinement  wss  the  occasion  of  his  death. 

Huggins.  How  often  did  you  know  him  let 
out  ? — Fulthorpe.  Two  or  three  times. 

Huggins.  How  long  were  you  a  prisoner 
after  P 

Fulthorpe.  I  was  discharged  by  the  Act  of 
Grace. 

Att,  Gen.  How  came  von  to  be  present  at 
the  time  Mr.  Huggins  looked  into  the  strong 
roOmP 

Fulthorpe.  I  waited  for  an  opportimity  of 
speaking  to  him  about  a  note. 

Mr.  Tudor  Smith  sworn. 

Sol.  Gen.  Did  you  know  Edward  Arne  ? 

Smith.  I  knew  Mr.  Arne  very  well,  and  that 
he  was  in  the  Fleet  prison.  I  remember  the 
time  of  his  coming  into  the  Fleet  prison.  I 
was  with  him  in  the  sponging- house,  and  thea 
he  was  carried  into  the  Fleet  prison. 

Sol.  Gen,  Where  did  he  lie  ? 

Smith.  In  the  room  of  one  RobeKShaw,  au^ 
continued  there  about  a  fortnight  or  three 
weeks ; .  but  upon  some  quarrel  was  turned  out. 

Sol.  Gen.  When  Arne  came  out  of  the  raou, 
was  not  his  bed  turned  out  with  him  P 

Smith.  It  was;  upon  which,  be  then  lay  in 
the  conimon- hall  for  some  time. 

Sol.  Gen.  Did  you  see  Arne  carried  to  the 
strong  room  ? 

Smith.  I  was  in  the  cellar,  when  he  was  car- 
ried to  the  strong  room ;  Barnes  took  htm 
away. 

Sol.  Gen.  What  was  Barnes P 

Smith.  I  apprehended  bim  to  be  Mr.  Hug- 
gio6*8  servant. 

Sol.  Gen .  W  hat  did  you  see  done  by  Barnes  ? 

Smith.  I  did  see  Barnes  come,  and  take  Arne 
by  the  collar,  and  he  said,  ^e  must  go  along 
with  him.  Arne  said,  Where?  Barnes  replied. 
No  matter  where,  you  must  go  along  with  me; 
and  the  next  mornmg  I  saw  Arne  in  the  strong 
room. 

Sol.  Gen.  What  state  of  health  was  he  i0| 
when  carried  there  P 

Smith.  He  was  in  an  ill  state  of  heaitb. 

Sol.  Gen.  Whatsortof  a  room  wasitP 

^ith.  It  was  newly  built,  very  damp,  and  a 
nauseous  place.  I  knowing  him  before,  was 
under  more  than  common  concern,  and  asked 
Arne  how  ha  did?    And  he  said  Barnes  car- 
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M  faim  tbefe.  I  asked  him  if  he  baA  a  bed  ? 
Be  sud  he  had  no  bed ;  but  the  next  day  a  bed 
was  brought  to  hiofi. 

SoL  Gen.  How  long  did  he  lie  there? 

Smith.  A  month  or  six  weeks ;  I  visited  him 
•Aen. 

Sal.  Gen.  Was  there  any  fire-place,  any 
candle,  or  any  thing  necessary  to  ease  na- 
ture in? 

Smith,  There  was  no  fire-place,  no  candle, 
nothing  neceasarv  to  ease  nature  in,  and  he  was 
Ibrced  to  do  ail  that  nature  required  there ;  and 
many  a  time,  when  1  carried  drink,  meat,  or 
ale  to  him,  I  have  been  forced  to  hold  my  nose. 

Sol,  Gen,  IVhat  place  was  there  to  let  in  the 
air? 

Smith.  There  was  a  place  over  the  door  with 
iron  bars,  three  foot  in  length,  and  another  hole 
on  the  side,  about  a  foot  and  half. 

Att.  Gen,  Did  you  give  any  notice  to  Mr. 
Hoggins  of  the  condition  this  roan  was  in  ? 

Smih,  Having  been  a  prisoner  some  time,  I 
applied  for  the  benefit  of  the  rules,  and  he  re- 
ceived l$i.  for  the  liberty  of  the  rules,  and 
Hopkins  and  Gybbon  insisted  upon  10  guineas 
more ;  and  I  wrote  four  letters  of  the  usage  I 
recsived,  having  paid  several  sums  of  money ; 
which  I  sent  to  Mr.  Huggins  by  Robin  the 
porter,  and  did  in  one  of  them,  of  the  5th  of 
October,  mention  Mr.  Ame's  confinement. 

Ifr.  Baron  Carter,  To  what  purpose  was 
tballetter? 

Smith.  It  partly  related  to  my  own  business, 
and  I  mentioned  that  the  strong  room  was  a 
place  not  fit  for  a  Christian  to  be  in,  and  Mr. 
Ame  la;^  in  a  very  miserable  condition ;  and 
seeing  lum  in  such  a  condition,  1  gave  him  an 
oM  mght-gown,  being  in  a  manner  naked  for 
want  of  covering,  he  had  ripped  open  his  bed, 
and  had  got  into  the  feathers. 

Mr.  BaroD  Carter,  Did  yon  take  any  notice 
ia  the  letter  of  his  lyin^  in  the  feathers? 

Smith.  I  had  wrote  m  the  letter  about  seeing 
him  in  the  feathers,  and  directed  the  letter  to 
Mr.  Hug^ins,  at  his  house  in  St.  Martin's-lane, 
and  sent  it  by  Robin  the  porter.  I  spoke  to 
Mr.  Hopkins. 

Mr.  Justice  Page,  That  was  not  material. 

Mr.  Baron  Carter,  Did  you  ever  see  Mr. 
Hnmns  in  the  gaol  ? 

SuUh,  I  never  did,  bnt  watched  an  oppot'* 
tunity  of  seeing  him. 

Mr.  Baron  Carter.  What  condition  was 
Amem? 

Smith',  It  was  a  miserable  scene.;  and  I  take 
it  that  it  was  the  cause  of  his  death  ;  and  that 
be  periahed  by  bein^  in  such  a  condition. 

mggiae,  I  desire  he  may  be  asked,  my 
kini,if  ever  I  had  come  into  tne  Fleet  prison, 
he  shooU  have  seen  me  ?    . 

Smith.    I  believe  1  should. 

Hujgfitts*  Did  you  ever  see  me  there  ? 

Smith,  I  saw  Mr.  Hoggins  two  or  three 
limss,  at  the  time  the  prothonotaries  were 
there? 

Jittfgtiif.  I  desire  he  may  be  asked,  my 
lerd,  ithe  reecif  cd  tmy  answer  from  me  to  tfaie 
ktterf 


Smith.  1  received  no  answer  from  Mr.  Hug- 
gins.  . 

Huggint.  Did  the  letter  contain  other  busi« 
nUBf-Smith,  It  did. 

Robert  Saintclairf  the  porter,  sworn. 

Att.  Gen.  Is  that  the  roan,  Robin? 

Smith,  It  is  the  roan  I  sent. 

Att.  Gen.  Did  yon  carry  any  letters  for 
Mr.  Smith  ? 

Saintclair.  I  carried  several  letters,  and 
brought  answers  back  again  to  them  ;  but  by 
reason  of  the  distance  of  the  time,  cannot  re- 
nierober  the  delivery  of  the  letters,  but  gave 
the  answers  to  Mr.  Smith. 

Att.  Gen.  Do  you  remember  about  what 
time  ? 

Saintclair.  I  cannot  say  about  what  time. 

Alt»  Gen.  Did  you  carrv  any  letters  from 
Mr.  Smith  to  Mr.  Huggins  r 

Saintclair.  I  carri^  several  letters  to  Mr. 
Huggins  firom  Mr.  Smith,  and  always  return* 
ed  an  answer  to  whom  I  delivered  them. 

Huggins.  My  lord,  I  desire  he  may  be  ask- 
ed, if  be  ever  delivered  a  letter  from  lar.  Smith 
tome? 

Saintclair.  I  cannot  say  I  ever  saw  Mr. 
Huggins  at  his  own  honse. 

Thomas  Paine  sworn. 

Alt.  Gen.  Did  you  know  Edward  Ame? 

Paine.  I  did,  and  remember  his  being  put 
in  the  Fleet  prison. 

Att,  Gen.  What  state  of  health  was  he  in 
when  he  came  there  ? 

Paine.  He  was  in  a  good  state  of  health.  I 
was  in  company  with  him  and  captain  Bate- 
man,  who  was  at  cards,  and  Ame  was  at  play, 
aod  did  not  seem  to  be  lunatic ;  and  one  James 
Barnes  came  into  the  room  whilst  I  was  in 
company  drinking  with  them,  and  Arne  was 
doio^  nothing  disorderly,  and  Barnes  forced 
him  mto  the  strong  room,  and  1  was  then  by. 

Att.  Gen.  Who  was  Barnes? 

Paine.  Baraes  was  a  prisoner,  and  was  made 
a  watehman  by  Gybbon,  who  gave  him  tha 
liberty  of  the  gate. 

Att.  Gen.  What  was  his  business  ? 

Paine.  He  was  a  watchman. 

Att.  Gen.  Whose  servant  did  you  look  upoii 
him  to  be? 

Ptnne.  I  looked  upon  him  to  be  a  servant  of 
Mr.  Gybbon's. 

Ait.  Gen,  Did  yon  ever  see  Mr.  Huggins 
there? 

Paine.  I  never  saw  Mr.  Huggins  (here,  but 
when  the  prothonotaries  were  there. 

Att.  Gen.  What  sort  of  a  place  was  it  before 
it  was  made  so  ? 

Paine.  It  was  a  stable  where  the  cocka 
and  hens  roosted. 

.  Att.  Gen,  Did  you  see  it  after  it  was  con* 
verted  into  a  strong  room,  before  Mr.  Arne 
was  pnt  into  it  ? 

Paine.  1  did  ;  and  the  walls  were  green  ; 
there  was  certainly  a  dampness. 

Att,  Gen,  Was  there  any  sewer  ran  on« 
deritP 
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Paine,  I  cannot  say :  but  thare  wai  an  ill 
smell  came  both  from  the  necessary- houaa 
and  from  the  dimffhiil. 

Att.  Gen,  What  condition  was  Amo  IB) 
after  he  was  pnt  io  by  Barnes  ? 

Paine,  Arne  ^rew  outrageous,  and  tore  bis 
clothes  and  bedding. 

Att.  Gen,  What  cdndition  of  health  was 
Arne  in  f 

Paine,  J  neTer  talked  to  him  but  thn>ugh 
tfie  hole  in  the  walL 

Ait,  Gen,  How  was  he  before  be  died  P 

Paine,  I  was  discharged  before  he  died. 

Aft,  Gen,  Wbatkindof  alteration  was  there 
in  bis  voice? 

PtUne,  He  waa^a  Jittlc  b<Mrs«r,  and  I  could 
not  see  him,  but  only  as  I  talked  to  him 
throujgb  the  hole. 

Att.  Gen,  Was  it  a  fit  place  to  confine  a 
prisoner  in  ? 

Paine,  It  was  not  a  fit  place  to  confine  pri- 
soners in  without  danger  of  their  lives. 

Huggint,  Wa»  there  a  court  of  inspectors 
or  goTemors  of  the  Fleet  f 

Paine.  There  was  such. 

Huggins,  Did  they  not  ballot  once  a  mdnlh  P 

Paine.  We  once  MkHed  for  steward  and  in- 
apector. 

Huggins,  ]>id  not  the  court  of  inspectors 
place  Arne  in  thie  strong  roomP  ' 

^  Paine,  The  inspectors  did  not  so  much  as 
visit  the  strone  room. 

JIuggins.  if  any  complaint  had  been  made, 
waa  not  the  power  vested  in  the  oouit  of  in- ' 
spectors  to  redress  P 

Mr.  Just.  Page.  Mr.  Haggins,  that  is  not  a 
proper  qoestion. 

Huggim.  My  lord,  I  desire  he  may  he  asked 
then  how  long  it  was  before  Mr.  Arne  died 
that  he  left  the  prison  P 

Paine,  1  was  discharged  ih  September,  abont 
the  8th. 

Huggins,  Tlie  8th  of  September,  my  lord, 
which  was  about  six  wedks  before  Mr.  Arne 
ilied. 

Mr.  Just.  Page,  When  was  the  strong  room 
built  T^Paine,  In  Mr.  Gybbon's  time. 

Huggins.  My  lord,  if  Mr.  Gybben  bnilt 
the  strong  room,  there  is  reason  to  b^theire  be 
paid  for  It. 

> 

John  Bouch  sworn. 

Att,  Gen,  Did  you  belong  to  the  TfeatP 

Bouch,  I  did,  i  was  turnkey  fiiero. 

Att.  Gen.  When  was  the  strong  room  boih? 

Bouch.  It  was  built  in  17SS,  the  latter  enid 
of  the  summer,  by  the  dvectiott  of  Mr.  Hngghis. 

Att.  Gen,  During  the  time  that  you  be- 
longed there,  did  not  Mr.  Huggins  come  fl-e* 
qoently  P 

Bouch,  He  came  now  and  then,  not  very 
oflen. 

Att.  Gen,  When  was  Arne  pat  in  the  strong 
room? — Bouch,  He  was  putin  about  August 

Att,  Gen.  Did  yon  know  him  before  he  was 
carried  there  P 

Bouch.  i  knew  him  Tcrywdli  and  never  Mw 
Any  ill  ofieced  by  him* 
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Att.Gm.  Whose  order  wAi  hfe  pntin  by  f 
Bonch,   He  waspotin  by  theoraerof  nr. 
Gybbon  and  Mr.  Huggins. 

Att.  Gen.  Did  bediekthatjplaoer 

Bouch,  He  did. 

Att.  Gen.  How  long  was  be  there  P 

Bouch,  About  a  month  or  six  weeks. 

Att,  Gen.  Did  yon  see  Mr.  Hoggins  Uiertt 
during  the  time  Arne  was  m  the  strong  roomf 

Bouch.  I  cannot  say  I  did. 

Att.  Gen,  Who  was  it  ovcr^lociked  ^bm 
building  the  strong  room  P 

Bouch.  Mr.  Hug^nSi  when  he  teme  to  th# 
lodge. 

Att.  Gen,  Was  he  there  when  thp  bnihlin^ 
was  a- raising? 

Bouch,  I  ctonot  he  certain,  but  I  Tcmember 
there  was  a  direction  of  the  Court  of  Com- 
mon Pleas  for  Mr.  Huggins  to  inspect  thar 
gad,  and  that  he  came  once  a  Week  after  tfa* 
order  from  the  Court  of  Common  Pleas. 

Att.  Gen.  What  was  the  condition  of  tto 
rtKNnP 

Bouch,  The  room  was  newly  bnilt  and  green. 

Ait.  Gen.  Did  you  carry  any  letter  to  Mr. 
Huggins  rebting  tv  Mr.  Arne  P 

Bouch.  1  did  carry  a  letter  from  a  iKend  of 
Mr.  Ame^,  and  he  was  so  weak  then  that  h* 
could  not  speak. 

Att.  Gen.  Where  did  yon  carry  it  fromf 

Bouch,  From  the  Fleet  prison. 

Att.  Gen.  What  was  it  about  P 

Bouch.  It  was  about  getting  Arne  his  liberty; 
a  gentleman  gave  me  the  tetter,  and  desired  mm 
to  oring  an  an&wer  as  to  Ame*s  ha?ingthe  li* 
berty  m  the  rules ;  and  I  went  mvself,  and 
saw  Mr.  Hoggins,  and  gave  him  roe  letter ; 
he  opened  it,  and  said  ha  would  send  an  an- 
swer by  Mr.  Hopkins. 

Att,  Gen,  When  was  this  P 

Bouch,  It  was  in  October,  abont  a  week  he- 
fore  Arne  died. 

Att,  Gen.  Where  did  Arne  die  P 

Bouch.  fie  died  in  the  strong  room,  I  saw 
him  two  days  before  he  died ;  he  was  just  ai 
if  dead  then,  and  vierr  weak  and  ill. 

Att.  Gen.  What  kind  of  a  place  was  tho 
strong  room  P 

Bosu^,  It  was  a  very  nMy  placa,  becans» 
of  the  common  sewer  running  under  It. 

Att,  Gen,  What  message  dfd.Mr.  flogghM 
sold  by  Mr.  If opkins  as  to  the  lettor  ? 

.Bottdb.  JUtc.  Huggins  sent  word  by  Danial 
Hopkins,  that  he  would  inform  Mr.  Ajme"^ 
firiend  what  was  to  he  done. 

Att,  Oeh.  Who  was  it  Irailt  the  ttttctig 
roomP 

Bouch,  <hie  Fit,  a  briddayer,  tiNfic  4hcc- 
tions  from  Mr.  Hoggins,  at  Mr.  Huggiitt*h 
own  boose,  and  I  was  pneaent  vi/hetk  Fry  wafe 
there. 

Att,  Gen.  Who  paid  for  the  boildhigP 

Bouch.  1  believe  llffr.  Hoggins,  fbr  Fry  was 
a  master  bricklayer,  and  1  saw  bim-tfaefetdioitt 
bosmess  after  .the  boilding  was  finished. 

Att.  Gen,  How  came  yoo  to  be  there  f 

Bouch.  I  went  there  W0 10  get  a  j^Mrtf 
Mr.Hoggioa» 
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Ati.  Gai.  Vfbtik  were  y<Ni  Imrnkey  f 
Bmc*.    1  WIS  not  tarnkey  tM  after  Mr. 

AH.  Gen.  BM  joa  aee  turn  b  the  ^xwg 


Sfftuhm  I  eew  Mm  in  tfieitfoni^rfNNii  twenty 
linee,  for  I  wm  then  entteeToortog  to  get  to  lie 


Att,  Gen,   Wbom  bad  you  the  place  IWmi  f 
Bowh,  From  Mr.Hngffiui ;  and  darittg'the 

lime  I  was  endea? oaring  for  h,  I  saw  Mr.  Anie 

m  tfie  stftH^  room. 

Juma  Tucktr  swoa. 

An.  Gen,  Bo  you  know  Hie  phu;e  that  is 
calM  the  stronr  room  m  ttie  Fleet  prison  f 

IWAer.  I  do,  and  was  employed  by  the 
hndUayer  and  carpenter  to  make  the  iron- 


Ati.  Gen.  Whom  did  you  make  out  your 
hEntof 

IVdfcff.  I  madeit  out  to  Mr.  Huggins,  as 
iiewpr» 

Alt.  Gen,  Who  paid  yon  P 

Tmdur,  f  made  the  Viil  out  in  Mr.  Hug- 
gins*!  name,  and  was  paid  by  Pindari  and  a  re- 
0Opt  was  giren  in  lull  of  that  WU. 

Mrs.  EUz.  Le  PmmtB  sworn. 

Ah,  Gtn,  Did  yon  know  Edward  Ame  f 
Le  FointM,  1  did. 

Ah,  Gen.  Do  you  remember  him  a  prisoner 
in  the  Fleets  and  bis  confinement  in  the  strong 


Le  Pointg,  I  do ;  he  had  been  confined  two 
or  three  days  before  I  went  to  him ;  the  first 
tinre  I  saw  him  sitting  upon  a  bench,  and  the 
next  time  in  his  feather-bed,  and  he  was  corerw 
ed  therein,  and  his  bed  lay  on  the  floor. 

Ati,  Gen.  What  condition  of  h«dth  was 
henr 

Le  FointM,  I  never  found  him  any  way  dis- 
Innpered,  only  disoidered  by  the  cold  and 
dampness  in  the  place. 

Au.  Gen.   Was  not  his  roice  altered  ? 

Le  FointM.  He  had  a  diirering  hoarBaness 
vpon  him. 

AH,  Gen,  How  lon^  did  he  continue  there? 

LeFohttM,  flecontnnied  there  soTen  weeks, 
or  tfaerenbottli. 

Ah,  Gen,  What  condition  was  the  place  inP 

Le  FointM.  It  was  building  in  July,  and  I 
remember  the  finishing  of  it  some  time  in  Au- 


jfrr.  Ben.  When  was  Mr.  Ame  put  in  P 

Le  Fointz,  Be  was  put  in  as  soon  as  it  was 
finished. 

Ah.  Gen,  'Do  you'belleire  that  was  the  oc- 
caaon  of  his  death  ? 

Le  Fointz.  It  was  impossible  to  be  other- 
wiie  ;  for  the  buildtng  was  'so  very  green,  that 
yoo  might  pull  the  mortar  from  the  bricks 
wHh  your  fingers,  and  it  was  impossible  any 
body  could  be  continued  therein  for  seren  weeks 
Witfiout  beiltf  killed  by  the  dampness  of  the 
|ritoe ;  and  1  verily  bdiere  that  confinement 
WM  the  occasioD'Of  Arae*s  death. 
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Ait,  Gen,  DM  ytn  erer  speak  to  any  body 
about  his  releaaement  P 

Le  Fdhtz,  Whilst  he  was  in  this  place,  I 
met  with  Mr.  Hopkins,  and  spoke  to  him  to  ac- 
quaint Mr.  Huggins,  that  it  was  impossible  but 
that  Arne  roust  perish,  if  continaed  in  that 
place ;  and  if  he  did  not  speak  to  Mr.  Huggins, 
I  would  send  to  him  myself;  to  which  Hop- 
kins  replied,  he  would ;  and  afterwards  I  met 
with  him,  and  asked  him,  whether  he  had 
spoke  P  He  told  me  be  had  spoke  to  Mr.  Hug- 
gins,  who  said  it  was  no  business  of  bis. 

Mr.  iustP«^e.    That  cannot  be  ttl 
evidence,  lor  it  is  only  hearsay. 

Le  PointM.  [Stanriiag  up  again.]  I  saw 
Mr.  Hoggins  upon  the  Bare,  witm  one  Lerio^ 
a  Quaker,  then  a  prisoner  in  the  house,  ana 
Mr.  Oyldxra,  during  the  time  Ame  was  in  the 
strong  room. 

Seij.  Cheshire,  Which  way  did  he  com^ 
upon  the  Bare  P 

Le  PointM,  I  cannot  tofi ;  there  were  tbea 
but  two  ways,  one  by  the  strong  room,  and  the 
other  through  the  house. 

Sen.  Chedure,  Whereabouts  is  the  strong 
roomr 

Le  PointM.  The  strong  room  was  built  near 
the  Bare,  &nd  joins  to  the  end  of  the  hoose  ; 
and  I  saw  them  walking  together ;  and  that 
he  could  not  Well  come  m  or  out  without  com- 
ing near  the  strong  room. 

Serj.  Cheshire.  What  did  voo  think  was  the 
oceasion  of  his  coming  there  r 

Le  Pointz,  To  take  a  survey  of  tba  walls, 
which  were  then  finished,  for  that  I  saw  bias 
look  op  at  them. 

BeryCheshire,  Did  you  know  Mr.  Huggins  f 

Le  Pointz.   I  knew  him  very  well. 

Herj.  Cheshire.  When  was  tnisP 

Le  Pointz.  I  take  it  to  be  some  time  in  0^ 
tflber,  about  fourteen  days  before  Ame  died :  it 
was  after  the  fire  happened  in  Bell-Savage 
yard. 


Thomas  Levinz  was  called,  nod  being  « 
Quaker,*  refused  to  take  an  oath,  and  there* 
fbre  could  not'he  admitted  an  evidence. 

Huggins,  It  is  a  mat  while  Bfo  since  itfais 
matter  happened ;  there  is  no  notice  taken  by 
the  course  of  the  evidence  how  this  matter  has 
gone  on,  and  therefore  it  was  very  difficult  to 
answer  particularly  thereto ;  this  1  do  solemn- 
ly affirm,  that  dunog  the  time  Aroe  was  there^ 
1  never  heard  of  his  name,  that  be  died,  or  was 
in  the  stronjjr  room,  till  that  1  was  in  the  Fleet 
to  be  exammed  :  that  1  never  was  seen  in  the 
Fleet  prison  while  Arne  was  in  the  strong 
room ;  and  that  no  one  of  the  king's  witoesses 

has  said,  that  I  used  any  hard  words  about 

"  ■'     ■.■■■.■■II  II         ,, 

*  ^'In-tbecaseofBambridffe  ^postea)  the 
appdlant's  counsel  called  a  Quaaer,  and  in* 
sisted  that  this  is  a  civil  suit,  in  which  he  might 
be  a  witness.  But  the  chief  justice  said,  it 
was  to  this  purpose  a  criminal  proceeding,  and 
therefore  he  could  not  be  a  witness.  Strange'f 
Sports,  vol.  8,  p.  85a."— ForsKr  Edition. 
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Mr.  Ame.  iWe  wu  a  suggestion  ofoiy  f et- 
tiDg  Axne  into  Betblebem,  it  was  do  part  ormy 
office  as  warden  of  the  Fleet,  bat  1  might  by  a 
friendly  office  use  my  interest  with  Mr,  Tay- 
lor ;  and  that  would  shew  me  more  a  humane 
man,  than  One  guilty  of  cruelty. 

.That  some  of  the  prisoners,  who  were  wit- 
nesses, were  discharged  the  prison  the  7th  of 
September,  so  it  was  not  likely  that  they  should 
be  able  to  swear  as  to  Arne's  death,  who  did 
not  die  till  October. 

As  to  Gybbon  being  deputy,  the  first  evi- 
dence to  be  produced  will  oe  the  act  for  insol- 
Tent  d^tors  m  1735,  to  protethat  Gybbon  car- 
ried in  a  list  pursuant  to  that  act ;  and  deliver- 
ed it  as  gaoler,  and  swore  to  it ;  and  I  must  de- 
tire,  that  Mr.  Turner  may  read  the  clause  in 
that  act  of  parliament,  where  gaolers  are  di- 
rected to  make  out  a  list  of  prisoners. 

Att,  Gen,  If  you  would  prove  Mr.  Gybbon 
warden,  you  must  prove  what  consideration  he 
gave,  ana  what  stile  he  bore. 

Mr.  Just  Page,  Did  the  commissioners  in 
that  act  take  notice  who  was  deputy-warden  or 
not?  Let  it  be  deputy, or  hew  it  would,  they 
took  no  notice  of  that.  It  would  be  no  evidence 
for  the  king. 

Euggins,  It  will  prove  thatXSybbon  acted. 

Mr.  Just.  Page.  We  shall  see  that  when  the 
act  of  parliament  is  read.  I  allow  Gybbon  did 
act  in  fact. 

Att,  Gen,  If  be  has  a  miqd  to  prove  Mr. 
Gybbon  deputy,  he  must  prove  it  by  his  depu- 
tation. 

Serj.  Cheshire,  It  is  too  early  to  offer  this 
before  th^  deputation  lies  before  us ;  therefore 
I  submit  it,  if  it  is  not  too  soon  to  ofkx  this  in 
evidence. 

Mr.  Just.  Page.  I  cannot  direct  the  prisoner 
how  he  should  proceed ;  whether  this  may  be 
ofadvantage  tohim  I  cannot  find.  If  he  be 
charged  from  a  particular  fact  that  did  arise 
by  Gybbon,  why  should  not  Huggins,  by  the 
same  rule  of  reason,  justify  himself  by  any 
other  act  done  by  Gybbon  ? 

Vide  Act.]  Then  the  clause  in  the  Act  of  In- 
■olvenoy  in  the  year  1726,  was  ordered  to  be 
read. 

Mr.  Just.  Page,  I  do  not  see,  n|)on  readbg 
of  the  act,  it  affects  any  thing  that  has  been 
■aid.  1  take  it  that  the  officer  acts,  and  makes 
returns,  and  the  law  does  not  say  whether  it  is 
the  warden  or  the  deputy -warden.  Mr.  Hug- 
gins,  1  dare  to  say  you  yourself  will  own  it; 
and  the  use  that  you  would  make  of  it  is  to 
shew,  that  he  acted  as  warden. 

Huggins.  Fulthorpe  was  dischaiged  theTtb 
of  September.  I  desire  Mr.  Tanner  may  pro- 
duce the  list,  and  that  it  may  be  read  to  soew 
that. 

Mr.  Just  Page.  If  Fultborpe's  evidence  waa 
laid  aside,  yet  there  are  witnesses  enough  to 
prove,  that  they  saw  you  there :.  however,  I 
must  take  notice  of  what  Fal|horpe  said ;  he 
said,  that  Ame  was  a  peaceable  man,  and  then 
gave  a  deicriptioD  of  the  room  i  and  aaidi  that 
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the  floor  was  covered  with  a  few  boards ;  and 
that  be  saw  the  prisoner  twice  in  the  Fleet,  and 
that  he  was  there  at  one  time,  and  looked  in  al 
the  door,  and  then  the  door  waa  shut,  and  he 
went  away.    This  del^ence  seems  but  trifiini^. 

Hyggint.  I  intended  it  as  to  the  credit  of  &)• 
witpess.   * 

Mr.  Just.  Page.  The  man  has  sworn  ho«. 
oestly,  and  if  it  was  struck  out  of  the  evidence 
it  would  not  signify ;  and  I  must  a  little  assist 
YOU,  as  no  counsel  is  allowed  but  in  cases  of 
nigh  treason.  Toii  were  going  to  shew  the  act. 
of  the  deputy,  without  shewing  what  authority 
'^  was  given  to  the  deputy.  If  vou  have  any  ia* 
strnment  or  agreement  by  which  yoo  coiiati« 
tuted  Gybbon  deputy,  you  must  produce  it. 

JSuggim.  My  lord,t  cannot  produce  it,  ba* 
cause  it  is  in  the  hands  of  the  widow  GyblMNi, 
or  some  other  person ;  and  we  are  at  thu  time 
in  equity. 

Mr.  Just.  Page,  Affairs  of  this  nature  have> 
always  been  done  by  indenture— af  the  sheriffs 
of  London  to  their  under-sheriff— and  then  you . 
most  have  a  counterpart. 

Huggins,  My  lord,  I  never  made  any  each 
indenture ;  I  desire  Mr.  Tanner  may  be  asked., 
who  appeared  as  warden  upon  the  Insolvent 
ActP 

Tanner.  Mr.  Gybbon,  my  lord. 

Mr.  Just.  Page.  Do  yoa  bdieve  he  was  de- 
puty or  not  f 

Tanner.  I  looked  upon  Gybbon  as  a  proper 
officer. 

Mr.  Just.  Page,  Who  do  you  think  was  war*, 
den? 

Tanner.    I  cannot  say  who  was  warden. 

Mr.  Just.  Page,  I  thought  you  would  not 
have  equivocated.  You  are  a  good  officer,  but 
I  shall  never  examine  you  as  a  witness, 

JoAn  Jeffreys,  Keeper  of  the  Compter,  sworn. 

Huggins,  Mr.  Jeffreys,  prav  acquaint  tba 
Court  what  agreement  was  maoe  between  Mr. 
Gybbon  and  me. 

Jeffreys.  There  was  a  writing  made»  and  I 
was  a  witness  to  it^  but  did  not  know  what  it 
was. 

Mr.  Just.  Page,  Mr.  Huggins,  the  questions 
that  you  ask,  you  must  first  explain  to  tba 
Court. 

Huggins,  I  desire  Mr.  Jeffreys  msy  be  ask- 
ed, if  be  was  present  at  the  agreement  f 

Jeffreys,  I  was  present. 

Huggins.  Was  there  any  writing  signed  f 

Mr.  Just.  Page,  You  must  take  care  to  pro- 
duce the  writings  if  you  examine  to  them. 

Huggins,  1  have  sent  a  man  for  the  receipt 
of  1,000/. 

Mr.  Just  Page.  I  cannot  comply  for  the 
same  title  made  under  your  grant  to  be  given 
in  evidence  for  the  grantor :  it  was  a  title 
from  you,  and  how  you  will  do  to  prove  this 
by  word  of  mouth,  I  cannot  see  how  it  can  be 
done ;  for  when  a  treaty  comes  into  articica 
and  writing,  the  treat;^  by  word  of  mouth  ii  at 
an  end  without  the  wntiiqp  is  produecd. 
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Huggint,  I  was  going  to  explain  rnjself, 
ud  was  oTer-roled. 

Mr.  Juat.  Pag€,  When  once  articlea  are  come 
to  be  a  conveyance,  except  it  is  to  explain  tk^t 
ooovejance,  and  except  it  is  $o '  discover  some 
fiaud  even  in  the  conveyance  when  given,  it 
cannot  be  spoke  to. 

[Bfr.  Baron  Carter  being  gone  out  of  Court, 
Mw  returned,  and  Mr.  Justice  Page  took  no- 
lioe  to  him  of  what  had  passed  in  his  absence.] 

Mr.  Hnggins's  aim  is  to  shew,  that  Mr. 
Gybbon  was  sole,  entire,  acting  warden  ;  and 
tint  no  act  of  Gy  bbon's  should  affect  him ;  and 
iiad  the  late  Act  of  Insolvency  read,  and  thought 
to  bare  read  the  schedule,  but  that  could  uot  be 
read.  Mr.  Hoggins  asked  who  broughtin  that 
achcdule,  and-  asked  Mr.  Tinner,  whether  Mr. 
Gybbon  brought  in  that  return  as  deputy  or 
not;  who  said  that  he  did  noticnow  who  was 
waHen,  hut  that  Gybbon  was  the  proper  offi- 
cer :  now  Uuggins  carrying  this  matter  fur- 
ther, would  have  Gybbon  appear  to  be  his  de- 
puty, and  has  now  called  Jefireys  to  prove  that 
deputation.  Jeffreys  says,  that  it  was  in 
writbg,  and  I  could  not  allow  Jeffreys  to  give 
in  evidence  what  was  in  writing.  Huggins 
said  in  answer,  that  there  was  no  counterpart, 
and  that  Gyhbon's  vridow  had  such  appoint- 
nent.  I  submit  H  if  it  was  not  his  act  and  deed, 
if  Mr.  Gybbon  allowed  uf  it 

Hmggtns.  My  lord,  it  is  only  a  receipt. 

Jeffreys.  My  lord,  it  was  a  receipt  for  1,000/. 
and  DO  agreement. 

Httggtiff.  Mr.  Gybbon  agreed  with  me  for 
500/.  per  annum  ;  and  liking  the  bargain  made 
a  deposit  of  1,000/.  and  this  was.  all  the  writing 
betwem  ns,  and  in  it  declared  that  he  was  to  pay 
900/.  per  ann.,  on  condition  of  having  the  rents 
of  the  house  and  shops  in  Westminster-hall, 
aad  required  a  deposit  of  1,000/.  ami  a  parole  of 
three  years  may  amount  to  a  lease  or  demise. 

Mr.  Baron  Carter,  At  six  months'  end  Gyb- 
bon desired  to  have  it  renewed,  and  came  to 
the  subsequent  agreement  for  900/.  per  ann. 
for  three  years.  If  the  Court  could  see  that 
agreement,  whether  it  do  not  amount  to  a  lease, 
there  may  be  a  demise  in  it,  but  how  far  the 
Court  will  lay  their  commands  to  produce  it, 
we  shall  not  now  determine  ;  it  would  he  very 
hafd  to  have  it  out  of  his  power,  and  not  to  ad- 
nit  him  to  give  evidence. 

Aft,  Gen.  The  law  requires  the  best  evidence 
that  is  to  foe  given ;  supposing  that  that  writing 
was  lost,  he  might  be  admitted  to  give  evi- 
dence that  it  was  lost.  If  it  was  in  the  hands  of 
soy  officer  of  the  crown,  and  they  wanteid'to  be 
admitted  to  give  evidence  as  to  the  contents, 
whether  upon  f^iving  evidence,  that  the  thing 
was  in  beinj^,  and  in  the  hands  of  a  third  per- 
son, they  should  give  parole  evidence  as  to 
that. 

Hr.  Just  Page.  Suppose  a  man  receive  mo- 
ney by  false  tokens,  hot  by  some  accident  it  is 
gat  into  other  hands,  and  he  uses  all  the  care 
tod  an  Ih<  can  to  get  it,  and  in^ves  that  he  can- 
uot  come  at  it.  tt  would'  be  hard  to  convict  a 


man,  if  he  cannot  come  at  the  writing.  It  it 
the  same  in  cases  of  life  and  death,  by  forgery 
and  false  deeds. 

Mr.  Baron  Carter.  I  agree  your  notion  is 
rij^ht  in  ca^ea  of  civil  actions,  for  if  he  can't 

give  such  evidence  as  the  law  gives  against  it, 
e  has  a  remedy  at  equity  ;  but  in  this  case, 
where  a  man  stands  indicted  for  murder,  where 
can  he  have  his  remedy  ?  I  am  sure  we  should 
be  guilty  of  murder,  ilwe  insisted  on  it ;  Hug- 
gins  ought  to  give  an  account  that  he  can'i 
come  at  such  agreement 

Huggint,  Mr.  Jeffreys  says,  that  he  appUed 
to  Mrs.  Gybbon,  and  Mrs.  Gybbon  told  bim« 
that  it  was  in  the  hands  of  one  Wilson,  her  clerk 
in  court,  and  he  could  not  tell  whose  hands  it 
was  in. 

Jeffreys.  I  have  a  copy  of  that  writing,  which 
has  been  in  nay  hands  long  before  any  contest 
happened  to  Mr.  Hugpns,  for  it  was  written  at 
the  same  time  the  receipt  was  given. 

Mr.  Just  Page.  Is  it  a  true  copy  ? 

Jeffreys.  I  believe.it  to  be  a  true  copy,  and 
that  there  has  been  no  alteration  made  in  it. 

The  Copy  of  the  Writing  read And  it  ap- 
peared to  be  wimessed  by  Mr.  Jeffreys,  the 
96th  of  June,  1733. 

HuMins.  Have  you  had  any  conversatioA 
with  Mrs.  Gybbon  lately  P 

Jeffreys.  Mrs.  Gybbon  came  to  me  about 
fourteen  days  ago, 

Huggins.  WsiB  there  any  talk  of  any  such 
thing  as  a  lease  or  articles  of  agreement  f 

Jeffreys,  There  was  no  such  word  mentioned 
as  alease  or  articles  of  agreement. 

Huggins.  Do  you  know  of  any  articles  of 
agreement? 

Jeffreys.  I  don't  believe  there  were  any,  for  I 
was  very  conversant  with  Mr.  Gybbon,  but 
never  heard  him  ask  afler  them. 

Huggins.  How  long  did  Gybbon  continue  ia 
that  office  P — Jeffreys.  Thriee  years. 

Att.  Gen,  What  do  you  mean  by  that  of- 
fice ;  did  he  continue  to  act  for  those  three 
years  P 

Jeffreys.  He  did,  and  one  year  longer,  whieh 
lepplied  to  Mr.  Huggins  for  him  to  do. 

Mr.  Just.  Page,  You  were  present  at  theset^ 
tlingoftfae  account  between  Mr.  Huggins  and 
Mr.  Gybbon :  at  the  hottom  of  the  account 
there  are  some  items  that  have  no  sums  to 
them ;  pray  how  did  that  happen  P 

Jeffreys,  My  lord,  it  was  not  settled. . 

Mr.  Just  Page.  Was  any  thing  mentioned, 
who  was  to  be  at  the  charge  of  repairs  during 
the  four  years  P 

Jeffreys.  Mr.  Hoggins  made  a  memorandum 
at  the  bottom  of  the  paper. 

Huggint,  It  was  settled  at  the  end  of  four 
years. 

'  Mr.  Just.  Page,  The  repciirs  of  the  prison 
were  left  a  blank. 

Hnjigins.   1  answer  to  that,  my  lord,  that  it 
was  settled  at  the  end  of  four  years :  Mr.  Jef- 
freys wa»  then  present.    Yoitr  lord$hip  seems  ■ 
to  take  it  for  a  lease  of  three  yekn. 
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Mr.  Jii8t.Pif#.  ItisdatyirtlioMeMnrtfae  I     I^Morpe.  It wm between elereii and tvelre. 


Itnd  there  were  there  Mr.  Haggins,  Mr.  Hop 
kioiv  end  Bwnes ;   ud  I  sair  Mr.  Boggins 
wMog  upon  the  Bare,    when  Lefios    the 
Qaaker  wee  th^re,  and  I  belksre  Hr.  Gjhbob 
with  them. 

Tkomat  Farrington  waa  agiia  ealM. 

Mr.  Joat  Page.  Who  waa  at  the  atron^ 
nam  when  you  aaw  fiugigpina  there f 

FmrinmUnL  There  were  Mr.  Hugiginsi  Hof- 
Idaa,  aad  Baroea  there. 

Huggim,  I  b9g  leafe  to  obaenre,  that  Fnl- 
thorpe  waa  diacharged  oa  the  7th  of  September, 
aod  whether  I  may  not  be  allowed  to  examine 
Wellaod  again,  to  know  if  Mr.  Gybbon  did  aot 
give  all  orders,  and  to  prove  that  the  coostaot 
uaage  waa  not  to  have  the  coroner  ait  upon  bo- 
dies in  means  proceaaf 

Mr.  Just.  Page.  You  may  aak  what  qyea- 
tiona  yon  tbiak  (proper,  for  I  will  atay  hera  till 
to*  morrow  morning,  to  give  you  an  opportu- 
nity of  going  on  with  your  defence  in  your  own 
way. 

Uuggim.  I  deaire  then,  my  lord,  he  may  be 
aaked,  whether  Gybbon  did  not  give  all  ordem 
relating  to  tbepriaonera  f — Weliand.  He  did. 

Hufgitu.  Whether  the  coroner  was  called 
in  to  sit  upon  any  bodies,  but  in  execution  ? 

WeUand,  We  never  had  the  oorooery  hpt 
upon  execution. 

Huggius.  Wboae  aervant  waa  Barnea  t 

WeUand.  Mr.  Gybbon's  aervant,  I  eaw 
Gybbon  pay  him  money. 

Hugging,  Did  you  ever  see  me  and  Bamen 
tog^er? 

WeUand,  I  don't  belieTe  I  ever  did. 

Huggim,  At  whose  request  was  Arne  put  lo 
the  strong  room  P 

WeUand.  At  the  request  of  the  prisoners. 

Mr.  Just.  Page,  Name  at  whose  request  he 
was  put  in. — Inland,  I  can't  tell. 

Mr.  Just  Page.  How  came  you  to  know  itf 

WeUand.  I  was  in  the  lodge. 

Mr.  Just.  Pa^e.  Wereyou  then  present f 

WeUand,  I  was. 

Mr.  Just  Page.  Can't  yen  nasie  one  of 
them? 

WeUand.  No,  none  of  them  are  now  in  gaoL 

Mr.  Just.  Pfure.  Was  not  Farnugtoe  then  a 
prisoner  ?^0^e/2ani/.  He  was. 

Mr.  Just  Page.  How  long  ia  it  since  yofi 
were  concerned  in  the  prison  r 

Wellaad.  In  Michaelmaa  17S9,  and  1  know 
nothing  of  it  before. 

Mr.  Just.  Page.  Was  there  not  a  benefit  to 
the  warden  for  day-rulea  ? — WeUand.  Yes. 

Mr.  Just  Page.  To  whom  was  the  money 
accounted  fbr  f 

WeUand,  It  was  aooounted  for  to  Biahop. 
The  Clerk  of  the  Papers  always  received  the 
money,  and  1  have  been  there  aeveral  timea  at 
the  paytnent  of  money. 

Mr.  Lee.  Was  it  not  usual  to  give  money  ftr 
the  liberty  of  the  rulea  ? 

WeUand.  Mr.  Gybbon  made  it  a  custom  ta 
take  tWDipoineaa  for jsfprjr  iPOL  Ant  theiibei^* 
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other,  cither  leaae  or  agraaDfent. 

Huggins.  My  lord,  Jeflfreys  amd  there  waa 
no  other  agreement         / 

Otorgt  WeUJ^d  awoNi. 

flamai.  When  did  Gyflbon  enter  upon 
officer 

WeUand.  Mr.  Gybbon  entered  at 
1722,  and  I  waa  concerned  for  Mr.  Gybbon 
before,  and  by  hia  directioil  acted,  and  fie  al- 
waya  ^id  me  ror  fees,  and  I  nOfer  reedved 
noy  thing  from  Mr.  Hugvins. 

Bmggvu.  Who  bore  auexpencea  relatfqg  to 
the  gaol  r—tTelfand.  Mr.  Gybbon. 

auggtm.  How  long  did  he  act  f 

WeUand.  Mr.  Gybbon  was  in  four  yeara  and 
m  half. 

Hufgim.    What  do  yod  know  about  Ante  P 

WeUand.  I  was  there  then,  and  Arne  waa 
eammitted  about  the  middle  of  May,  and  at  the 
latter  end  of  SeptemKerf  Hopkins  waa  sent  into 
the  country  to  Shropshire,  and  I  acted  till  Oc- 
tober, and  I  was  requested  by  Mr.  Gybbon  to 
go  10  the  Company  of  Upholders  relating  to 
Mr.  Arne.  He  was  brought  la  May,  and  put 
eft  the  Vine,  and  made  hia  eaoape,  and  thee 
grew  disordered  in  his  senaes.  Some  ef  the 
prisoners  came  and  brought  a  bed  of  Mr.  How- 
erd'a,  aod  I  saw  him  stark  naked ;  and  'A  being 
desired,  he  waa  put  in  the  atrong  koom  at  the 
leoiiest  of  the  prisoners. 

Jtluggin$.  What  waa  done  upon  your\pp1i- 
ealion  to  the  Company  of  Uphoiden? 

WeUand.  Hiey  took  care  of  him. 

The  witness  had  a  book  in  hia  hand»  which 
he  called  a  check- book. 

Hugging,  Pray  give  an  account,  whether  I 
gare  any  direction  rclatittg  |o  the  prisoeera  t 

WeUand.  I  never  saw  Mr.  Hnggina  there 
but  twice,  and  that  waa  when  the  PrethoooCe- 
nea  were  there. 

Hugpnt.  When  had  yen  that  book  dditeied 
to  your 

WeUamd.  Two  day*  before  Mr.  Fitch  died  i 
the  book  was  brought  into  my  hands,  whieh  1 
eoetieaed  le  net  in  till  Mr.  Bigraae  cameao. 

E  Huggim.  By  the  writing  ia  that  hook^  1  oaa 
vf€  Hopkina  ouief  town.  When  waa  Hop- 
la  out  of  town  f 

Mr.  Just.  Page.  I  will  call  FuMioipe  to 
elaar  up  this  noatler. 

FuUhorpe  was  called  agam. 

Mr.  J  ust.  Page,  When  waa  it  yon  mw  Mr. 
H^Zgins  at  the  Fleet  prison  P 

ftUtkorpe.  It  waa  some  time  before  I  waa 
discharf^ed.  It  waa  about  a  ciionth  before  Mr. 
Arne  died,  and  I  likewise  saw  Mr.  Farrington 
at  the  aame  time.  Mr.  Hopkins  waa  tmrre, 
and  then  came  in  with  Hucrgins. 

Mr.  Just  Page^  How  oKen  did  yon  see  Mr; 
Hufi^gins  there  P 

FuUhorpe,  I  saw  him  twice  at  the  pdaon, 
hot  once  at  the  stron|r  room. 

Mr.  Juat.  Page,  What  time  of  the  di^  waa 
it  yo«  saw  Mr.  UuggUM  theraf 


fSjrj 


Jwihe  ibardir  *%fEdnard  Ante. 


1»9. 


[338 


Mr*  Leg.  Sk>  ymi  kiunr  of  any  uraiiey  paid 
to  Mr.  Uu^gins  ? 

Wcllaad.  I  doo't  know  aoy  waa»     • 

Mr.  Lee,  Wera  jon  there  wbratha  aivong 
TOOQi  waa  baih  f 

Welland.  I  was,  and  Ame  was  iba  firat  par* 
•ao  ibal  waa  put  iik 

Mr.  Lee,  I  ask  you,  whether  it  waa  aB 
ibiahed  ? —  WeHand.  I  belie? e  it  waa  floored. 

Mr.  Xer.  Waa  it  not  an  arched  vault  P 

Wetland.  It  waa  a  kind  of  a  vanlt,  and  there 
vas  a  bettch  in  it. 

Mr.  Lee.  Where  waa  it  aitoated? 

WeUaitd.  U  waa  about  thne  yarda  iiom  the 
duoffbilL 

Mr.  Leg,  Had  ilmea  bed  theiief 

Wetland.  He  had  a  bed  in  it. 
. .  Mr.  Lee,  Waa  he  not  in  a  naked  eandition  P 

WelUmd.  He  was  in  a  naked  ooBdttaoa,  whic^ 
proeeeded  from  his  madneaa. 

Mr.  Zee.  Waa  thai  n  place  fit  lor  a  man  in 
his  condition  to  be  kept  inP — WeUand.  It  was. 

Mr.  I^e.  W  there  any  plaoe  ao  bad  in  the 
priaoo? 

Welland,  There  was  a  worse  phioe  whera  I 
lay,  callad  Julius  CKsar'a  ward. 

Mr.;  X«0.  How  couU  it  be  worse? 

WtUand,  Because  many  people  lay  in  it. 

Mr.  Lee.  Whether  writs  were  not  diseeted 
Depntalo,  or  Locum  TenenliP 

Wetland.  They  were. 

Mr.  Lee.  Whom  wem  the  writs  returned-  by  P 

IFe^^nif.  ByMr.Huggina* 

John  Browning  sworn » 

Muggins.  How  long  hare  you  known  the 
Fleet  priaoo  P 

Brvmming.  I  hare  been  a  prisoner  there 
above  twenty^ears. 

^"e^^  When  any  bodv  died  m  the  Fleer, 
txeepi  in  execution,'. was  there  any  coroner*s 


Bsovfiii?^.  Never,  but  when  in  execution, 
Mr.  Dickson,  w.ho  was  Clerk  of  the  Pitpers  be- 
fare  Hafrgias  came,  told  me  ao. 

Hugging.  Mjr  lord,  the  prison  being  very 
fnU,  it  being  against  the  time  of  an  insolvency, 
Ike  priaoners  grew  very  riotous,  and  Mr. 
Gybben  tenid  jiot  comftin,  so  that  there  was 
ao  place  but  the  strong  room  to  put  Ame  in^ 

Mr.  Samuel  Oreen  swoin. 

Huggine.  Wbat  was  the  state  of  the  prison, 
and  the  condition  of  it  in  1735  P 

Green.  I  was  had  in,  in  February  1794,  and 
name  eat  the  latter  end  of  June  1735,  and  I 
applied  to  Mr.  Gybbon  in  February  1734  for 
a  room  :  Mr.  Gybbon  said  he  could  not  help 
BM  to  «ie ;  then  I  applied  to  the  prisoners, 
aadgave  a  guinea  and  a  half  to  them  for  one. 

Mggins.  Was  there  a  court  of  inspectors  P 

Grieu.  Yes,  and  I  waa  one  of  them,  and 
erery  prisoner  that  came  in-  paid  5s.  in  order 
to  apply  to  the  Court  of  Common  Pleas  to  re- 
giMe  the  fees. 

Muggim.  Yen  did  place  people  in  rooms. 
Did  you  punish  any  prisoneca  P 

VOL.  XYII. 


'    Green.  I  can't  aay  we  did. 

Muggins.  Did  the  warden  dare  to  come  in  ? 

Green.  He  did  not. 

Mr.  Just  Page.  Could  the  prisoners  set  open 
the  gates  P 

Green.  They  could  net  set  open  the  gates, 
because  there  was  a  turnkey. 

Muggins.  Did  Mr.  Gybbon  offer  to  come  in? 

Green.  He  did. 

Mr.  William  Howard  sworn. 

Muggins,  Did  you  know  £dward  Ame  T 
Homard.  Mr.  Ame  came  in  about  tlirea 
wee&u  before  I  went  out,  aad  he  was  in  the 
same  room  where  I  was,  and  wanting  some 
goods,  Ame  offered  me  much  more  then  I 
thought  they  were  worth;  for  which  reason  I 
did  not  apprehend  him  to  be  in  bis  right  under- 
standing. 

Huggine,  Did  yeu  desire  him  to  bring  some 
friend  P 

Howard,  I  tliink  1  might  desire  him  la 
bring  some  friend. 

Hoggins.  How  mnch  might  he  offer  P 
Momard^  He  oflered  me  nine  guineas,  bat  I 
took  three,  when  I  sold  them  to  his  friends. 

Mr.  Daniel  Woodcock  swom. 

Muggins.  What  do  yen  know  of  Edward 
Aroer  ^ 

Woodcock.  He  came  into  the  Fleet  prison  in 
173^  and  I  was  a  priioner  a  year  and  a  half 
before  that,  in  July  1733,  and  continued  there 
till  September  1735:  and  I  remen»ber  Arne^s 
being  there  aame  time  before  I  waa  discharged. 

Muggins.  Were  yon  there  when  he  waa 
carried  lato  the  strong  room  P 

Woodtook.  I  was. 

Muggins.  Were  you  in  the  cellar  when  be 
waa  taken  from  thence  P 

Woodcock.  I  wens  upon  the  stairs  when  he 
was  carried  into  the  strong  room:  He  lay  up 
and  down  in  the  gaol  in  the  common- hall  and 
cellar,  till  he  was  carried  into  the  strong  room^ 
and  he  was  in  it  till  I  came  away. 

•Htfg^iiif .  Were  you  ever  in  the  strong  room  P 

WiSdcoek.  I  was. 

Muggins.  Do  you  remember  the  building  of 
iif^Woodeock.  Ido. 

Muggins.  How  near  to  the  laystall  and  dung- 

hiUisitP 

Woodcock.  Within  eight  or  ten  yi^. 

Muggins.  Are  there  any  lighto  P. 

Woodcock.  There  is  a  place  to  put  in  drink  at^ 
on  the  side  of  the  door. 

Muggins.  What  is  the  wall  made  of  P 

Woodcock.  Lime^and  brick,  aa  other  walls 


Huggine.  How  long  was  it  finished  befora 
Ame  was  carried  in  P 

Woodcock.  I  can't  be  certain. 

Huggins.  Did  you  see  Ame  let  out  at  any 
timeP 

Woodcock.  I  saw  him  lei.  out,  «nd  he  ran 
about  stark  naked. 

Muggins.  Did  you  ever  see  him  naked  be- 
fbre  he  was  put  m  ttiere  f^Woodcatk.  No. 
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Huggins.  DidyooeverieenMattliepiiNDf 

W(ndcock,  Yet,  when  the  frallioiiotefficf 
were  there. 

Hyggim.  Did  yoa  think  you  ahmiM  hare 
knowD,  when  1  came  there  ? 

Woodcock,  It  was  as  well  known^  as  if  the 
kinfif  hfid  made  a  pnblic  entry. 

Hugnfu,  Wasitnotforthepriioneri'iaea- 
rityto  have  Anie  put  there  ? 

Woodcock.  I  think  it  was. 
^    Huggim.  Who  sold  Ame  his  goods  ? 

Woodcock.  Captain  Howard  sold  Ame  his 
goods. 

Huggim.  My  lord,  I  must  obscnre  that  the 
eonrt  of  inspectors  punished  pnsonen.  Did 
not  the  iomectors  punish  their  own  prisoners  P 

goodcock.  Yes,  they  put  them  in  the  stoeks. 
H^ififf.  Could  Air.  Oybbon  oome  into  the 
prison  ?—  Woodcock.    He  cookl  not 

.Mr.  Just  Page.  Why  then  did  yon  not  all 
|[0  out  of  prison  ? 

BuggjuiM.  Did  not  the  coart  of  tnspecton 
dispose  of  rooms  f 

Woodcock.  loan'tsay. 

flt^^tfis.  Did  yon  see  Banes  cany  Ame  to 
the  strong  room* 

Woodcock.  I  saw  Ame  as  he  was  going  to 
the  8tron|(  room  with  Barnes;  and  there  was 
a  oompiaint  made  to  the  court  of  inspectors; 
but  not  about  this  man,  but  about  others, 

AiMftf  •  Wis  he  a  quiet  man  ? 

W^Seock.  I  saw  no  other,  than  his  moping 
about  like  a  madman. 

Ht^gtfif.  How  many  days  was  Ame  in  the 
•trong  room  before  yon  were  let  cot  of  prison  P 

Woodcock.  I  wislet  eut  about  the  4tb  or  5th 
af  September,  there  was  an  application  made  to 
the  Court  of  Common  Please  aad  I  made  an 
afida? it  against  Barnes. 

Mr.  Samud  Humpkryi  iwora* 

ffagguu.  Were  net  yon  alewaid  of  the  court 
gf  inspectors  P 

Humpkrys.  1  was  steward  for  some  conai- 
decable  time. 

Huggins.  When  was  the  cooit  first  erected » 
and  upon  what  occasion  P 

Mr.  Baron  Carter.  Mr.  Huggms,  how  yon 
can  apply  this,  I  can't  apprehend.  Mr.  Hum- 
phrys,  what  do  yon  know  of  Ame  or  the 
strong  room  P 

Humphryt.  Mr.  Ame  was  a  prisoner  there, 
when  I  was  there  first. 

Mr.  Baron  Carter.  Where  was  he  when  he 
came  first? 

Hxmphrtfe.  A  perMu  of  his  name  came 
there,  whom  I  knew,  and  J  went  with  him  lo 
see  Mr.  Aroe,  and  he  lived  iotemperately. 
This  gentleman,  after  be  had  been  there,  bad 
supplied  him  with  monejjTi  which  he  spent  in 
liqoorsj  and  after  soaae  time  he  was  much  al  • 
tered  in  his  way,  and  I  saw  him  one  day  walk- 
ing with  his  hat  And  wig  off  in  the  rain,  and 
took  notice  of  it ;  and  after  that  he  proceeded 
Jo  further  extremities,  and  took  up  a  brick-bat, 
aad  tbrewed  it  upon  the  Bare* 


Mr.  Just  Fage.  Do  you  belisfe  he  had  any 
desij^n  against  any  body  P 

Humpkrye.  I  believe  he  had  not 

Mr.duscPws.  Did  he  ever  hit  any  body  f 

JSiisrpAryi.  I  do  not  knew  that  he  did,  but 
we  baa  apprehensions,  that  he  might,  after 
being  in  that  condition ;  he  was  an  elgect  of 
great  compasskm.  *" 

Rmggfm.  What  aras  his  behaviourP^ 

Humphryi.  His  behaviour  was  sucbi  tbaft 
he  was  not  fit  for  a  bed-fellow. 

Huggim.  Do  you  know  any  thing  of  kb 
beiuff  put  into  the  strong  room. 

aumpkryi.  Before  ne  was  put  into  tlMt 
place  I  was  discharged. 

Huggim.  Do  you  remember  that  you  saw 
methereP 

Humphrye.  I  don't  remember  1  saw  yoo 
there,  except  when  the  prothonotaiiea  wck 
there. 

Huggjim.  Was  that  room  built  when  jron 
weretbereP 

Humpkrye.  Aoooiding  to  the  best  of  my 
memoiy,  that  leom  was  buih  while  I  wan 
there. 

Hugghu.  WasitnotastablebefomP 

Humphry.  There  araa  a  stable,  bat  I  dooH 
apprehend  it  was  boilt  on  that  spot. 

Huggim.  Were  yon  present  at  any  time^ 
whenthe  prieonem  desirad  lo  have Asne put 
into  the  stmng  room  P 

Eumpkryt.  I  do  not  know  it ;  it  was  after 
that  I  came  awaj. 

Hufgim.  Did  Gybbon  dare  to  come  mte 
the  prtson  without  leave  of  the  inspectois  P 

Hwtq^kryi.  Mr.  Gybbon  was  very  linwiUing 
to  come  in,  and  I  believe  the  reason  was,  he 
could  not  come  in  witb  any  safety.  Mr.  Gyb- 
bon sent  one  day  to  aonae  gentlemen  of  the 
mastsr  side  to  know,  if  he  might  ventom  witb 
safety  to  the  Fleet  prisen,  ftr  that  he  had  a 
mind  lo  see  the  repeiss ;  upon  which  answer 
was  returned,  that  be  might  come  in;  and  Mr. 
Gybbon  came  in,  and  I  went  about  with  bins* 

HusxiM.  I  desire  he  may  he  askedt  whe- 
ther  irany  asaa  was  ii^ursd,  would  they  not 
have  comphuned  of  itP 

Humpkryg.  I  was  there  when  Aroe  came  in* 
and  dischaiged  before  he  was  put  in  the  strong 
room. 

Mr.  Tilonias  Dean  sworn. 

Huggim.  Did  you  see  me  in  the  prison 
during  the  time  Mr.  Aroe  was  them  P 

Dean.  During  the  time  I  was  there,  whick 
was  till  the  19th  or  14th  of  September,  yon 
were  not  there ;  I  was  discharged  on  the  7tfa^ 
but  stayed  a  week  after. 

Huggim.  Was  it  the  opinion  of  the  priaonere 
that  Blr.  Ame  should  be  confined  P 

Dean.  It  was. 

Huggim.  Who  provided  him  victuals  P 

Dean.  One  BIr.  Louden  found  him  in  meal 
and  drink,  and  he  was  allowed  for  it.  I  ham 
seen  Mr.  Louden  in  the  room. 

Huggim.  Who  kept  the  key  of  the 
roomr 
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Jii^lEMs.  Did  yos  tea  Anic  tbcfft  f 
Deotu  IhateiWDAnM  inllieitnMi^rooiii. 
Hug^mi,  WbcBwwhecirrfedUieref 
Dmh.  HewMoonniltadtotliefllroDgrMmi 

■  inly,  or  Ibe  bogiiming  of  AnffM. 
Af^ffit.  Did  yoQ  tee  mo  with  Oybboii  f 
Dttm.  I  wool  round  tho  Bare  whoa  Mr. 

GybhoB  WM  in  tho  pmon,  ond  wot  opoa  tho 

Bon  with  hin. 
AU.  Ge».   Did  not  Gybbon^  oorraiif  oono 

k? 

.  Dmii.  ThoydidyaadGybboncomotoohopd. 
Ait,  Gen.  Whortoboms  io  tho  cbopol  t 
JUtoL,  Thoohapol  if  withio  tho  walls  of  tho 


Ait.  Gem,  If  Mr.  Gybboa  dared  to  vontare 
teooBBo  to  chapel;  bow  came  ho  oot  to  come 
at  other  times  f 

HuggUu.  Fleaaotoaah,  whether,  if  between 
tliahoiinofUB  #ad.twol?a  Ibadboonthero,  I 
moit  not  hare  been  eeen  f 

Dem.  Captain  PMtieon  and  othori  wont 
the  prison  with  Mr.  Gybbon* 

AggMM.  The  ^oestioo  Is,  If  I  had  been 
then,  whether  yon  would  not  baro  sosa  mo  T 

Dtosa.  Ishoold. 

Hmggmu   Had  not  Arno  a  broken  cooaii- 


Mr.  Boron  Cmrter.  Mr*  H«9|faia,  I  caopot 
admit  yon  to  go  mto  that  ofidoneo;  I  don't 
Itnow  what  adrautage  it  will  bo  to  yoo«  yon  are 
goinig  to  prpjodico  yonrmlf ;  for  if  ho  had  a 
Mohen  oonstitotion,  thorowas  leas  fSMon  to 
pot  Urn  inlo  thoatrong  room. 

Mr.  JoAfi  XoKden  sworn. 

Hmggins,  My  lord,  bo  pleased  to  ask  Mr. 
liOiiden,  whether  ho  bsid  tho  caro  and  costody 
of  Mr.  Arno  f 

Mr.  Jnst.  Page,  Answer  that  qnestion. 

Lomdoi,  1  know  Mr.  Arno  before  ho  came  Io 
prison,  I  had  some  aoquaintaooe  with  him  ;  ho 
came  into  prison  about  the  latter  end  of  Juno, 
and  aoon  gentlemen  spoke  to  mo  to  hare  Mr. 
Amo  taUo  with  me,  and  he  allowed  me  5t.  per 
week ;  hot  the  gentlemen  grew  nnoasy  at  bis 
dining  with  them,  becaose  that  ho  was  some- 
thing  oot  of  order,  and  some  time  after  growing 
werse,  the  gentleman  with  whom  he  lay  quar- 
foUod  with  him,  and  1  oonld  not  afford  to  board 
him  any  longer,  ho  not  being  able  to  pay  me ; 
and  afttf  ho  was  turned  from  my  table,  some  of 
tho  Upholders'  Company  came  and  desired  me 
to  dine  him  as  usual ;  and  erery  morninff  I 
carried  him  a  breakfast,  and  a  plate  of  hot 
Yictaab  and  drink,  and  I  had  the  key  of  the 
loom  in  two  or  three  days  after  ho  waa  pot  in. 

Mr.  Just  Fege,  Uow  came  yon  by  the 
kev? 

Jdmden.  Sometimes  it  was  half  an  hour, 
fsmetniieo  an  hoar  before  I  oookl  find  the 
efficer,  and  I  said,  if  they  would  not  let  roe 
hofo  tho  key,  I  would  not  famish  him  with 
fietnala. 

Mr.  Joat  fSoge.  Yoa  had  tho  liberty  of 
io,  oonld  yoa  lot  bifli  out  ? 


IsMfoi.  Thongb  I  had  the  key,  and  had  the 
Kborty  of  going  in,  I  had  no  power  to  let  him 
oot  Ho  was  norer  out,  from  the  time  be  was 
put  in,  but  once,  and  that  was  when  some  ser* 
TOBls  of  tho  Upholders'  Company  came  to  see 
him,'  and  then  Barnes  locked  him  up  again ; 
and  when  he  was  out  he  was  stark  naked,  and 
ran  mto  tho  chapel  with  the  feathers  all  about 
him,  and  f  went  to  take  bim  to  carry  bim  in 
again,  bnt  ho  was  very  sturdy,  and  would  not 
let  me. 

Hmggvu,  In  all  the  time  yon  bad  the  key, 
and  the  custody  of  him,  which  was  from  the 
third  day  after  his  goiosf  into  the.  room,  till' 
three  days  of  his  coming  N(»ut,  did  you  see  mo 
in  the  prieonf  ^JLoiMfeo.  1  did  not. 

Huggms.  Do  you  think  yon  should,  if  I  had 
oomor---I.oiMfeni  Yes. 

Htt^gifft.  If  1  had  been  in  the  house,  should 
yon  harosoen,  or  hoardofitP 

Louden.  I  shoold. 

Huggint.  Did  any-body  sit  up  with  Mr. 
Arner 

Louden.  There  was  aoasebodysat  npwith 
Wm  a  few  mghls  before  ho  died. 

Huggim,  I  submit  it  to  you,  my  lord,  who-' 
ther  I  shall  produce  tho  people  of  the  Up- 
holdera'  Company  that  sat  up  with  him* 
.  Mr.  iuot»  Fttge.  That  will  bo  of  no  great 
nse'to  yon. 

,  Buggim.  Waa  there  a  conrt  of  inspectors, 
who^goTomed  tho  prisoners  ? 

Louden,  Yes,  there  was. 

Huggin*'  Do  you  remember  yoo  saw  Mr. 
Gybbon  there  tlien  P—XoM</tfn.  No. 

Hmgmt.  Did  the  prioonem  dispose  of  their 
toomef^I/mden.  Yes. 

BIr.  Baron  Curter,  1  don't  understand  ?ery 
well  what  way  yon  propose  to  make  yooi 
defence ;  if  Mr.  Gjf bbon  had  tho  sole  power, 
then  tho  court  of  inspectors  could  not;  ftral 
Mr.  Huggins  is  not  concerned,  because  Gyb- 
bon was  ;  and  then  he  could  not  bo  concerned, 
because  the  court  of  inspectors  was.  Mr.. 
Hugsrins  I  take  to  be  wmen,  and  Gybbon 
deputy- warden.  • 

Att,Oen.  What  kind  of  a  place  is  the  strong 
^roomP 

Louden.  It  is  a  brick- wall,  and  arched  oyer 
with  bricks,  and  the  floor  is  boarded,  and  at 
that  time  a  bench  went  across  the  room.  There 
is  a  bole  over  the  door,  with  four  or  five  iron 
bars,  and  a  bole  big  enough  to  put  a  quart-pot 
in  by  the  side ;  it  was  a  new  buut  room,  about 
six  or  eight  weeks  before  Arno  waa  put  in,  there 
was  no  chimney,  fire-place,  nor  any  conve- 
nience to  ease  nature. 

Att.  Oen,  Was  it  not  tho  occasion  of  his 
death? 

Louden.  It  was  possible  it  might.  I  beliero 
it  might  do  him  prejudice  ss  to  his  health. 

Att.  Gen.  Did  it  hasten  bis  death? 

Louden.  I  do  not  know  but  it  might ;  1  be- 
lieve it  did  hasten  his  death. 

Att.  Gen.  Who  gave  yon  the  key? 

Louden.  The  toinkey  ;  and  I  restored  it  to 
him  again. 


5*31  9  GEORGE  XL 

Ati.  Gen.  As  yoa  cune  to  ttke  ebMge  of 
it,  did  yon  alwayt  keep  the  key  P 

Louden,  SomerioMs  I  hid  it,  and  mnkHaim 
they  had  it. 

Mr.  Just.  Page.  Do  you  beliete  you  oooM 
^  have  lived  there  eiz  wedu,  if  yoohia  boen  put 
in  that  roon  ? 

Louden^  1  don't  bdiere  I  could. 

Morgan  Gwyn  sworn. 

Huggim.  Were  you  a  prisoner  all  the  while 
Mr.  Arne  was  there  P— Go^yii.  Yes* 

Huggins,  Did'yoiv  see  me  in  the  house  dur- 
ing that  time  P 

Gw^n,  I  did  not  hear  that  you  had  been  in 
the  house  all  the  time  he  was  a  prisoner  there, 
nor  did  I  see  you. 

Hugging.  JDo  yon  think  if  I  had  come,  yon 
shonld  have  seen  me  P  ,  ^i  x 

Gwyn.  I  do  think  1  should.   ...        ^  .     > 

Huggint.  Mv  lord,  I  havie  witnesses  to  prove 
that  r  was  in  Uampshire  from  .the  beginning 
of  September  till  the  middle  of  September ; 
that  one  part  of  the  time  that  Hopkins  and 
myself  are  said  to  be  at  the  strong  room  I  was 
out  of  town,  and  another  part  that  Hopkins  Was 
out  of  town. 

Wm,  Huggint  sworn. 

Mr.  Jast' Page.  You  are  son  lo  (he  pri- 
soner P 

Wm.  Huggine.  I  am,  my  lord ;  I  have  a 
house  in  Hampshire,  and  I  remeuiher  by  se- 
veral circumstanoes,  that  my  father  oame  there 
the  Ist  of  September,  and  continued  till  die 
14th  or  15th. 

Huggim,  Was  I  from  your  house  during 
that  time  P 

Wm,  Huggim.  Neitiier  my  lather  nor  myself 
were ;  that  being  the  lontf  vacation,  my  father 
was  absent  from  his  binmess,  and  was  but  of 
town  at  sir  Geofg«  Oxenden%. 

B.ichard  Smith  sworn. 

Huggint.  I  desire  he  may  be  asked,  my 
lord,  whether  he  saw  me  in  Hampshire,  in 
1725,  at  mv  sod's  P 

Smith.  My  lord,  1  saw  Mr.  Huggins  m 
Hampshire  about  the  14th  or  15th  of  Sep- 
tember in  thatyear ;  and  he  was  likewise  there 
some  time  in  August. 

Mr.  Just.  Page.  Was  Mr.  Huggins  twice 
there  in  that  summer  P 

Smith..  He  was  there  for  a  great  many  days 
at  one  time. 

Mr.  Just.  Page.  Did  he  go  up  to  London^ 
and  come  down  again  P 

Smith.  I  cannot  bay  whether  he  did  or  not* 

Mr.  Just.  Page.  Did  he  come  up  and  down 
several  times  P 

Smith.'  He  was  constantly  there  for  some 
days. 

Mr.  Just.  Page.  What  are  you  P 
Smith.  I  am  tenant  to  the  estate  which  Mr. 
Hoggins  purchased. 

Robert  Knight  sworn. 
Huggim.  Do  you  know  of  my  being  at  my 
son's  house  m  Hampshire,  in  1795  f 


Knight*  YtsUweitrthferebutwtaithe^lhaiMl 
1 1th  of  Septl^ber,  ^Mi  stayed  iSdays* 

Awgint.' When  did  I  remruf 

Knigkt.  The  15th:       ' 

-Huggim,  Wlis  I  •thiiit'in  August  too  f 

Knight.  You  were  there  between  the  ra* 
and  14tb,  and^tayed  seven  days. ' 

Charles  Bird  swwn, 

Huggint*  Doyoo  know  of  my  beit|fatttij 
son's  boUsefin-UanipslrircinltSdt    ' 

Bird.  You  werethereio  August,  1785,  about' 
the  Tth,  hut  I  oannot'SBy  how  loug  youstayed 
there ;  then  you  came  down  en  thelst  of  mp- 
tember,  and  returned  tMe  15th  of  "th*  same 
month. 

Huggim.  My  lord ;  I  #ent  ffbm  thence  into 
Berkshire.  • 

Jomsi  Grten  sworn., 

•  Huggiftk.  Did  ybu  Me  me  iir 'Hampshire  utr 
my  son's  in  17S5P  ' 

Green.  I  was  a  servant  then,  and  Hvdl  hi 
Hampshire  at  the  same  time;  and  you'eatte 
tfiere  on  ^o  Ih  of  September,  hnd  coutiatted 
till  the  t  tth ;' and  in  the  same  yeair  you  wore 
there  in  August. 

John  Tucker  sworn. 


Inf.  Whom  ard  you  servant  loT 

Ikusker,  To8irGeor^Oxend«ii. 

Ifti^nf.  WttI  any  tune  m  Bsritsbirtffti 
ir«5?  '   •    ' 

lacker.  Youwe^thereinSeptember,iri5t 
and  on  the  17th  1  cdrried  you  from  WHtgnhuWf 
in  BerkshiiUi  to  Hjsnlciy  vipon  Thupies. 

Huggint^  Did  you  carry  me  any  farther  P 

Tucker.'  No. 

Mr.  Just;  Page.  When  did  Mr.  Huggini 
come  there  P  *  ^ 

TVfcibfr.  I  did  not  mind  that;  I  know  tfie 
time  when  1  carried  him  from  thence,  hut 
dinnot  tell  when  he  came  there. 

Sir  George  Oxeaden  sworn. 

Sir  G.  Oxenden.  My  lord,  Mr.  Huffgmstald 
he  came  from  his  son's  about  tlie  15tfa  of  Sep- 
tember, and  came  to  Henley  about  the  17tti; 
I  remember  very  weH  that  Mr.  Hugpns  wan 
at  my  house  in  Berkshire,  because  sir  Cecil 
Bishop  being  there  (it  was  the  day  before  or 
after  Watlington  fur,  which  was  the  lOtb), 
Mr.  Hoggins  oifisred  to  purchase  a  httle'^farni 
of  him,  which  Mr.  Huggins  said  he  woaM 
make  a  piesent  of  to  his  son,  whid),  I  thouglfty 
was  a  kind,  good-natnred  act:  he  went  away 
on  the  17th  or  18th,  and  I  rather  believe  it  was 
the  18th,  becattse  on  that  day  I  went  to  Wat-» 
lington  fair.- 

Mr.  Just  Page.  How  long  did  Mr.  Hng>» 
gins  stay  at  your  house  P 

Sir  G.  OxeHden,  Mr.  Huggins  was  noltherd 
above  two  days,  and  said  that  he  came  out  of 
Hampshire.    * 

Jhmel  Hopkim  awoni. 

Buggimi  I  rnmrttibserre,  my  lord,  thewii*- 
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miAf  that  Mr.  Hoptiot  wm  witk  me, 
tint  he  was  preMot  mt  the  strong  tchnii. 

Mr.  Just  J*tf^.  Mr.  Hopkiof ,  pny  when 
Mtm  ^q  out  of  town  ? 

iofkmu.  I  went  ia  the  Oifoid  oomIi  od 
Month?,  tbe  nth  of  September,  17S5,  and 

CIO  Oifonl  that  Bigbt ;  and  on  ToMay  took 
W oreeater  coach  to  Moretoo  io  tbe  Manb, 
ad  went  from  Iheoee  to  a  pleoe  cabled  Bartoo, 
taoee  Mr.  Oakley'a.  a  rebtkm'i. 

Emifu,  WheD  did  yoa  retms  ? 

Hafbm.  loamebadkoB  th«  14tb  of  Oe« 
liber  m  theeame  jrear. 

BrngfimM*  I  dceire,  my  lord,  he  may  be 
aAad,  tf  «r«v  be  saw  me  hi  the  priMm  in  the 
mmtb  of  September  r 

Eopkuu.  If  o,  DOT  in  October ;  for  yoa  were 
■ot  coiae  back  on  tbe  I9tb. 

tfa^iiff.  WereyoBattbedoorofthettrMig 
nom  with  me  P 

Btfkku.  No,  I  waa  thereby  nnraelf. 

%uy  Chahire,  Do  yoo  knerw  Mr.  Fanringf- 
mf-^H^pkiw.  Tcft. 

8crj.  Chakire.  Don't  you  nmember  that  he 
Vtttbere  with  yea  f 

a  Ami.  *  I  -don't  remeiAhir  any  company 
aetben. 

Seij.  Oba4ir«.  Waa  Barnei  tliere  f 

Hofkmu.  No. 

Saj.  CikaliiL.  Who  opened  th«dctor? 

Hopkm$.  I  cannoll«tr. 

Sei),  Ckukirt.  Did  yea  aeeMi'.  Affttef 

E^kmt^  1  aaw  bim  there ;  be  waa  naked ; 
be  had  something  about  him  white,  but  I  can- 
mi  ity  whet 

Sm)  Cftmlirte:  Hod  yoa  no  dbieonrae  abont 
Ibii  nan  f^Hcpkint.  No. 

fibij.  Chiikire.  DM  not  Mr.  Oybbon  aend 
70U  to  Mr.  HaggiBB  aboat  Arhet 

Hofkini,  No. 

803.  Ckukire,  When  yoa  were  at  te  door, 
tt  f  00  not  whisper  Io  any  one  F 

Hofkins.  No. 

fieij.  CheMre,  Whose  aerrant  was  Barnes  f 

Bofkitu.  He  wassertant  to  OyMioii. 

Sen.  CAedlire.  Wh6  oalned  him  a  iratch* 

Biopldns,  He  was  a  watchnaan  when  I  came 
tbere;   and  1  aaw  Oybbon  pay  him  aereral 


Soj.  Ckeahirt.  Whom  were  yoo  appointed 

HopAuu.  I  was  recommended  to  Mr.  Gyb« 
^  ^  Mr.  Hoggins. 

Sery.  CAef  Aire.  Did  yoo  do  any  bosiness  for 
fltepriaonerf 

B.9pkin$,  Yes,  and  attended  him  constantly 
tt  hii  boose  every  moraiqg  ;  hot  i  never  had 
Mythiag  for  that  trouble. 

on}.  CheMn.  Did  yoo  boy  yoor  place  P 

Bofkha^  No, 
,  8ei}.  CAeiAtre.    Did   ypo   take  all   those 
isoniey^  to  Mr.  Hoggins  ibr  nothing? 

Hop^Mt.  He  had  seldom  any  thing  for  me  to 
^\  1  waa  in  the  morning  generally  with  him 
^raliefen  o'ckick,  Imd  left  bim  by  nbe. 

toj.  CMdn.  Do  yoo  know  Mrs.  La  Psbitef 


Bofkhtn.  Yea. 

Sen.  CAeiAire.  Had  yeo.no  diftcoorse  with 
her  about  Amo  aa  la  his  condition  ? 

Bofkini,  I  do  not  remember  I  bad. 

•Serf.CteAJre.  Mr.  Hopkiiui,  pray  consider 
with  yoorself,  sod  answer  duoctly ,  whether  or 
no  Bm.  Le  PointB  did  not  desire  yoo  to  speak 
to  Mr.  Hnggios  aboot  Ame,  and  yon  said  yoo 
would,  and  that  yoo  came  to  her  after,  and  told 
her,  that  yoo  had  spoken  to  Mr.  Homins,  and 
that  be  said  it  was  no  boainess  of  hisP  Pktiy 
eonsider,  and  reoolleot  yoorself. 

Hofkini,  I  cannot  recoUeot  it 

Serj.  Chetkire,  How  did  Ame  come  into  the 
strong^  room  P — BmkinMn  1  do  not  know. 

Set}.  Che$hirt.  How  long  was  he  there  P 

Bopkim.  Six  weeks.  ^ 

Sag.  Ohahite,  How  long  was  it  in  that  tune 
before  TOO  heard  be  waa  there  P 

Bofkin$»  It  coold  not  be  long. 

Ser|«  Ckethire.  flow  long  after  the  beginnfaift 
of  the  six  weeks  wss  it  that  yoo  saw  him  there? 

flopibtfit.  I  cannot  tell  how  long ;  it  cooM 
not  be  long. 

Seij.  ChesMrCi  Was  tbere  any  matter  io  tbe 
gaol  that  yOo  did  not  acquaint  Mr.  Hoggins 
with  ? 

Bopkifu,  I  seldom  acquainted  him  with  any 
of  the  transactions. 

Ser).  Ckahire.  Do  too  remember  yoo  ao* 
qnninted  him  with  this  man's  being  in  the 
strong  room  ? 

Bcpkin9,  I  do  not  know  I  did. 

S«3.  Ckethire.  Did  yoo  hear  any  complaint 
of  bis  being  in  that  place  ? 

Bcfkim,  I  cannot  say  that  I  heard  any 
complaint  of  his  being  there. 

Serf.  Cheshire.  I  have  in  my  hand,  Mr. 
Hopkins,  an  examination  of  your's,  and  I  woold 
have  yoo  consider  with  yoorself,  and  I  will  ask 
yoo  one  ouestwn  or  two.  Do  yon  think  the 
keeping  the  man  in  that  place  was  the  caoao 
of  his  death  ? 

Mopkins.  I  had  been  very  credibly  inibnDed 
of  the  indisposition  of  Ame  before. 

Seij.  Cheshire.  Upon  the  oath  yoo  hare  takeo, 
was  not  Arae's  being  confined  in  that  place  the 
occasion  of  his  deau  P 

Hopkins,  1  cannot  say,  upon  the  oath  that  I 
hare  taken,itbat  it  was,  as  he  was  mad  and  sick 
before  be  was  put  in  the  strong  rootn.  I  believe 
the  madness  was  the  occasion  of  his  death. 

Att,  Oen.  How  long  after  Mr.  Ame  wae 
confined  was  it  that  yoo  saw  him  P 

Hopkins.  1  cannot  say  how  k>ng ;  I  believA 
it  was  in  the  month  of  September. 

Att,  Gen.  Did  not  yoo  see  bim  more  than 
once  f '■^Hopkins.  1  do  not  remember. 

Att.  Oen.  I  ask  yoo  agam.  Did  not  yoo 
see  him  more  than  once,? 

Hopkins.  I  do  remember  I  saw  bim  a  s^ 
cond  time  lying  on  the  floor,  and  the  upper 
part  of  his  body  was  then  naked. 

Att.  Gen.  Was  any  prisoner  in  the  Fleet 
confined  in  snob  a  strong  room  before  P  ^ 

Hopkins.  None  was  pot  in  tbere  before,  nor 
in  any 


^7]  S  GEORGB  11. 

Alt.  Gen,  Whit  Idod  of  room  iras  it  r 

Uopkiiu,  The  rqof  wit  arched ;  it  was  built 
e?en  with  the  |^roaad,  and  MItMt  kng  before 
Arae  was  put  in  there. 

Att,  Gen.  Did  you  obaerf e  tbe  oonditioa  of 
the  wall  ? — Hopkim,  The  room  was  damp. 

Att.  Gen,  'VihieX  officer  were  yoa  belonging 
to  the  Fleet  ? 

Hopkim,  I  was  Clerk  of  the  Toquiries. 

AtU  Gen,  Did  not  you  go  to  Mr.  Huggins 
freooeotly  ? 

Hopkim,  I  went  to  Mr.  Uuggina  three  or 
fonr  timet  a  week. 

AiL  Gen.  What  did  yon  go  to  Mr.  Hog- 
gms  Qpon  ? 

Hopkim.  1  went  to  him  abont  hie  own  bu- 
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AtU  Gen.  Did  you  never  attend  him  on 
mornings  about  th^  boainesa  of  the  priaon  ? 

Hopkim.  I  have  aoquainted  him  with  aome 
things. 

«   Att.  Gen,  Did  not  you  aoqaaint  him  with 
matters  of  eonseqaence  in  the  prison  f 

Hopkim.  I  did»  if  they  were  matters  ef  any 
eonseqaence,  or  eztraonunary. 

Att.  Gen,  Did  not  you  acquaint  Mr.  fiug> 
fioB  with  Mr.  Arne's  being  there  f  • 

Hopkim.  The  reason  is  why  I  dkl  not,  that 
I  went  out  of  town  on  the  S7th  of  September, 
and  did  not  retun  till  the  14th  of  October. 

Att.  Gen,  I  ask  yon.  Whether  you  belieTe 
in  your  conscienoe  you  did  acquaint  Mr.  Hog- 
gins or  not  f 

Hopkim.  It  is  very  likely  I  did,  if  I  was  de- 
sired. 

Att.  Gen,  Do  yon  belicTe  in  your  oonscienoe 
yon  did,  if  you  were' desired  T 

Hopki»u.  Why,  I  verily  believe  in  my  con- 
science I  did,  if  I  was  desired* 

Att.  Gen.  How  do  you  know  Amc  wis  mad  ? 

Hi^kim.  I  heard  that  be  was. 

Att.  Gen,  Would  not  ids  own  room  have 
been  a  sufficient  confinement? 

Hopkim.  I  believe  it  woidd. 

Att.  Gen.  Did  yon  receive  any  order  from 
Mr.  Huggins  for  the  relief  of  this  man  ? 

HopkinM,  I  do  not  know  that  I  did. 

[Upon  which  his  Ezammation,  which  was 
taken  before  Edward  Hughes,  esq.  upon  oath, 
was  read,  to  shew  his  prevarication.] 

Mr.  Just  Fage.  I  aak  yon.  Whether  in  the 
month  of  Seotombar,  there  were  not  a  great 
many  people ^lischaiged  out  of  custody,  and 
whether  there  waa  not  any  one  room  that  be- 
eame  empty  f 

^  Hopkim.  I  believe  there  waa,  for  fifty  or 
sixty  persons  were  then  discharged ;  but  1  bad 
nothing  to  do  with  the  affair  of  rent. 

Mr.  Just.  P^ge.  Was  there  any  room  better 
than  tbe  strong  room  empty  f 

Hopkim.  Any  room  was  better  than  the 
strong  room. 

Mr.  Just.  Fag^.  How  long  was  Ame  oon- 
tinued  there  after  the  7th  of  September  P 

Hopkim,  He  was  contiDUied  thert  tili  he 
.died. 


Mr.  Just  Page.  Waa  tbCM  any 
house  so  bad  as  that? 

Hopkine.  J  do  not  know  of  any. 

Mr.  Just.  Page,    When  so  many  wesn 
changed,  might  there  not  be  a  room  that  Am* 
might  be  put  in  ? 

Hopkim,  I  do  not  remember  any  dispoMtioa 
of  rooms. 

Mr.  Jost  Page.  Were  tliere  no  places  eimptj' 
where  the  fitly  or  sixty  lay  ?— HcpAmi.  Y«0* 

Mr.Jost.  Jri^  .Was  there  not  a  room  thei^ 
for  one  man  to  lie  in  ?— l£opAtii«»  Yes. 

Att,  Gen.  Had  you  any  discourse  with  Bi^ 
shop  about  Ame? 

Hopkim,  I  do  not  remember  he  ever  spolM 
to  me  about  him. 

Att,  Gen*    Did  Bir.  Gybbon  never  spenk  to 
•yon  in  tbe  presence  of  Bishop,  to  speak  In  Mr. 
Huggioa,  that  some  care  might  be  takeft  of 
Ame? — Hopkim.  He  did  not. 

Att.  Gen.  Did  Mr.  Gybbon  order  yosi  to 
speak  to  Mr.  Hoggins  to  jrat  him  into  Mtlile* 
nem,  and  to  speak  to  Mr.  Taylor  to  get  him  in  f 

Mr.  Jnst.  Pome,  I  must  observe  that  Mr. 
Huggins  owned  that  he  only  did  it  (speakiM 
of  Ame's  being  get  into  Bethlehem)  as  a  friend, 
and  hot  oiM/saut  warden.  / 

Mr.  Lee.    Mr.  Hopkins.    I  ask  you,  Who- 


Mr.  Lee.  Mr.  Hopkins.  I  ask  you,  Who- 
tfaer  yon  at  any  time  spoke  to  GybwNi,  or  .ttJf 
one  else,  to  give  Mr.  Hnsmns  nolioe  of  Anie'i 
being  in  the  strong  room  r 

Apkim.  1  do  not  know  thai  I  did. 

thmuu  Smith  sworn. 


Huggim.  Wbot  resolution  did  the  Up- 
holden*  Company  come  to,  aa  to  the  dtsdhaiy* 
ing  Ame  out  of  the  Fleet  ? 

Smiik,  He  was  servant  to  the  Company  et 
Undertakers  at  Exeter  Cbanflt. 

Mr.  Jnst.  Page.  Do  you  know  if  Ame  wai 
to  b^  disehaiged,  or  how  ? 

Smith,  Bfartin  and  others,  members  of  the 
said  company,  first  arrested  him,  and  he  was 
carried  to  a  bailiff's  in  Hare-court,  and  lay 
there  a  oonsideraUe  time,  and  then  was  car- 
ried to  the  Fleet ;  and  upon  an  applksation  to 
Uie  Company  of  Uphokm,  they  agreed  to  dis- 
charge him,  and  grt  him  into  Bethlehem. 

Huggim,  My  lord,  he  was  a  very  aicUy 
man  odTore  be  came  there ;  and  1  dmiro  me 
witoem  may  tell  yon  what  condition  he  was  in. 

Smith.  In  the  month  of*  April,  1785,  he  was 
in  a  weakly  condition. 

Mr.  Just.  Page.  Mr.  Huggins,  I  cannot  ad« 
mityou  into  tliat evidence. 

Huggim.  I  deaire  to  caD  people  to  Us 
character. 

m 

Mr.  Tkomoi  Ame  sworn. 

Huggim.  Hewaachief  mourner  to  Arae;  t 
desire  he  may  acquaint  yon  what  relation  be 
was  to  him. 

^rae.  Edward  Ame  waa  my  uncle's  son :  1 
know  that  he  was  in  priaon ;  he  lay  some  timi 
at  an  officer's  house,  and  finim  thence  wasrot 
moved  to  the  Fl^. 

Huggim*  When  did  yoo  go  to  him  f 
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belie? e  in  my  oonsdeiice,  he  woald  not  ba?e 
been  gailty  of  t)ie  cruelty  laid  to  his  charge. 

Robert  Viner,  esq.  sworn. 


Ame,  A  wedt  or  ten  days  before  he  died  I 
mm  bim  tbera;  1  enqirired  for  him,  and  they 
mi  be  was  locked  up,  and  directed  nae  to  go 
tojfr.  Louden,  Mr.  Jembgbam's  roan. 

Ifi^lgMBf .  Was  the  door  shut  ? 

Ante,  It  was  padlocked ;  he  lay  down  at  the 
•ds  «f  the  room  near  the  door,  and  I  found 
MDe  rags  about  him.  He  knew  me,  and  took 
■s  Iv  the  hand;  he  was  then  Tory  ill,  and 
Maid Wdly  speak.  I  asked  him,  what  was 
btsome  of  his  ring,  seal,  gold- headed  cane, 
a«f  other  things  of  value?  He  spoke  very 
ttit;  1  with  roach  difBculty  understood  by  a 
vordaowand  then,  that  one  Searls,  a  mercer, 
UjDt  some  of  them ;  and  afterwards  upon 
eBtfttj  found,  that  he  had  his  gold  watch, 
wbwb  he  had  lent  him  fourteen  guineas  upon. 

Eug^nM.  Did  he  make  any  ooroplaiotto, 
yoq? 

Ane,  He  was  not  capable  of  comphumng, 
kdnffio  very  weak. 

Bs^itt.  What  state  of  health  was  he  in 
Mrs  he  came  there? 

Anne.  1  believe  be  was  hi  a  wastmg  condi- 
lioa  before  he  was  arresled. ' 

Au.  Gen,  Did  you  hear  any  complaint  as  to 
Us  being  in  the  strongroom? 

Ame.  By  him  1  did  not 

Ail  Gen.  At  the  time  when  you  came  to 
nk  him,  was  the  room  in  a  condition  for  a  sick 
«a  well  man? 

Arnt,  1  believe  it  was  not  fit  for  a  SKk  or  a 
isH  man  10  be  in  it. 

Att,  Gen.  How  long  do  you  thhik  yon 
cmU  have  lived  if  you  had  been  confined  in 
lbttraom?\ 

Ante,  I  could  %iot  have  lived  she  or  seven 
ji|i,  and  could  not  believe  any  man  alire  conid 
Mthere six  or  aeven  weeks; 

Ait.  Gen.  How  often  were  you  there  ? 

Arne,  1  never  saw  it  but  once. 

Att  Gen,  Do  yon  think  you  could  have 
M  there  six  weeks  ? 

Ane.  I  think  I  eoaM  not  live  six  weeks  m 
■tdtmp  witfaoiit  fire  or  candle. 

Buggm.  My  lord,  I  desire  to  call  some 
fttttoen  to  my  character. 

Mr.  JastPo^e.  That  you  may  do  if  you 
think  fif. 

fiir  Oeorge  Ogenden^  hart,  sworn. 

Sr  G.  Oienden,  My  lord,  I  ha?e  known  Mr. 
Hoggbs  abonc  nine  years,  but  have  been  more 
^fticokrly  acquainted  with  hire  these  four  or 
w  yean  last  past ;  I  never  took  him  to  be  an 
m-iMtiired  or  barbarous  man,  and  do  not  believe, 
^ling^yi  bewoald4k»an  inhumane  thing  to 
ttyooe, 

Sr  Jokn  Binde  Cotteny  hart  sworn. 

A^nw.  Pray  give  an  account  how  bog 
T^btve  known  Bse. 

Sr/.  Oatan.  My  tord»  1  have  Inown  Mr. 
■^H(ni  about  four  or  five'yeara,  and  have  had 
22>nNi  to  be  a  good  deal  with  him.  I  bdiove 
^"Dtobeafoed^Mlopad,  hmMuaa  mao;  and 


Finer.  My  lord,  I  have  known  Mr.  Hugging. 
Of  er  since  i  can  remember  any  tbing  at  all,  ha 
has  been  concerned  for  our  family  these  forty 
or  fifty  years,  and  I  lived  with  him  two  yeari 
togethor ;  and  I  take  him  to  be  a  good-natured 
and  humane  man ;  and,  in  my  conscience,  be* 
lieve  he  would  not  be  guilty  of  a  cruel  thlnir  to 
anymao* 

Jokn  Hedgee^  esq.  sworn. 

Hedget.  My  lord,  I  have  known  Mr.  Hug. 
gins  about  six  vears,  and  always  took  him  for 
a  good-natured  and  humane  man;  and  have 
since -had  an^pportunity  of  knowing  sereral 
instances  of  his  generosity^and  good-nature 
without  foe  or  reward :  J  have  known  him  six 
or  seven  years  as  a  general  acquaintance,  and 
he  was  ?ery  good  natured  and  humane;  and 
some  time  since  I  have  known  some  instances 
of  great  generosity  and  good-nature,  merely 
for  the  pleasure  of  doing  good,  without  fee  or 
reward. 

John  Knighty  esq.  oworn* 

Knight.  Mv  tord,  I  have  known  Mr.  Hug. 
gina  these  eight  or  nine  years  past,  and  fire- 
(piently  had  opportunities  of  being  in  conversa- 
Uott  With  him,  and  I  alwayt  took  him  to  be,  as 
for  as  any  man  living  from  doing  any^  thing 
that  was  cruel ;  and  always  acted  agreeable  to 
the  character  of  a  humane  man  ;  and  I  am 
very  S9rry  any  such  thing  should  be  hud  to  his 
charge. 

Chrittopker  JllUon,  esq.  sworn. 

TUUfm.  My  k>id,  I  have  known  Mr.  Hog»t 
gins  these  five*and-lhirt3r  years,  not  superfi* 
daily,  but  in  narticalar  friendship,  and  have 
fbond  him  in  all  instancea  a  man  unblamable; 
and  I  never  saw  any  thing  tending  to  cruelty 
or  ill  usage ;  and  have  uways  found  him  so 
for  these  thirty-five  years. 

Major  ChurckiU  sworn. 

Major  Churchill.  My  lord,  I  have  knowii 
him  these  forty-five  years,  and  have  had  fre- 
quent communicatbn  with  him,  and  alwayf 
found  him  a  friend  and  a  man  of  humanity, 
despising  of  money ;  there  was  one  tbiog»  in  a 
most  particular  manner,  I  will  acquaint  your 
lordship  of. 

Mr.  Just.  Page.  I  canH  admit  you  into  a 
partioblar  character,  but  you  may  go  on  with 
a  general  one. 

Miyor  Chnrekill.  I  never  thought  him  ca* 
paUe  in  thought,  word;  or  de^i,  of  dmg  .a 
cruel  thing. 

Thoma$  Gikanf  esq.  awdra. 

Qibton.  BIy  lord,  I  have  known  Mn  Hlig- 
gms  for  these  seven  or  eight  years  past,  and 
found  him  to  act  with  good-naturci  mtegrity, 
honenr,  and  hnmairity. 
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The  Riv.  Dr.  Ftarce  (Rector  of  8t  Har- 
ttQ>  in  the  Fields*  afterwards  Bishop  of  Ro- 
chester,) sworn. 

Dr.  Pearee,  My  lord,  Mr.  Hogq^s  is  a 
'Vestry  tnao ;  and  1  have  bad  more  partlcnlar 
reason  to  converse  with  him  fineqoentfj  on  that 
account,  and  I  nerer  found  any  ibinff  in  him, 
that  was-  any  way  consbtent  with  what  is  laid 
to  hischarge,  and  ha?Q  constantly  found  him 
M  church. 

Edward  THompnny  esq.  sworn. 

Tkompton.  My  lord,  I  bave  known  Mr.  Hug- 
l^ns  these  seren  years,  and  ha?e  bad  Irequent 
experience  of  acts  of  his  friendship  snd  good- 
nature, and  never  discovered  any  thing  in  his 
behaviour,  but  the  utmost  good-nature. 

Thomoi  Wodford^  esq.  sworn. 

Woo^ord,  My  lord,  I  have  known  Mr. 
Hoggins  many  years.  1  have  been  with  him 
both  aober  and  mellow,  and  never  have  dis- 
covered any  thing  haibarous  or  cruel  in  bins ; 
and  I  verily  believe  be  could  not  be  guilty  of 
any  such  act  if  be  knew  it  at  all. 

JoM^  I^ior^  esq.  sworn. 

Ti^hr,  My  lord,  I  have  transacted  a  mat 
deal  ot'  business  with  Mr.  Hu^gins,  and  found 
bim  act  with  candovr.  Sometimes  I  have  been 
oonoemed  against  bim,  and  sometimes  with 
him ;  and,  if  ever  1  bad  suspected  any  thing.in 
him  tending  to  cruelty,  I  assure  you,  my  md, 
I  would  have  shunned  his  company  inslsad  of 
•eeking  it,  aa  I  have  done. 

Martin  Bladen^  esq.  sworn. 

Bladen,  My  lord,  I  have  known  Mr.  Hug- 
fias  many  vears,  and  have  lived  by  bim  m 
ue  cottutiy  these  eight  or  nine  yaam;  and  the 
charaoter  that  he  has  had  is,  that  be  is  a  good- 
fiatwedt  humane  omo  ;  it  has  been  his  vrbole 
business  of  life  to  leave  a  good  characters  and, 
iberefore,  I  can't  believa  he  wouU  do  an  ill- 
matured  act 

Mn  JLadtf  esq.  afterwards  sir  John  Lade,  hart. 

sworn. 

Lade,  My  lord,  I  have  known  Mr.  Hog- 
gins these  forty  years,  and  have  seen  a  great 
many  kind,  compassionate  things  of  htm. 

Sir  Charles  Cox,  knt.  sworn. 

Sir  Ckarla  Cox.  My  lord,  I  have  known  Mr. 
Hoggins  these  fortv  jrears,  and  have  bad  fre- 
quent dealings  wkn  him,  aadalwavs  observed 
bim  to  be  a  man  of  charity  and  homamty ; 
aad  I  have  courted  bis  company  from  the  good 
i»piiiioa  I  have  bad  of  bim,  and  dontbrnieve 
that  be  would  be  guilty  bf  any  inhumanity^ 

JBdmm'd  Habty^  csq.<woRi. 

HaU^,  My  lord,  I  Uaf«  koawn  Mr.  Hug- 
ffias  near  thirty  years,  and  have  been  eonvec- 
Saal  with  bim,  and  the  observatien  I  liave 
made  of  him  iS|  that  I  have  found  him  zealous 
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to  do  good  offices,  where  bo  bad  no  lee  or 
reward,  and  never  found  bim  covetous  or  cruel. 

Sir  Jama  Thornhili^  knt.  sworn. 

Sir  James  ThomkUl,  My  lord,  I  bare  knovm 
Mr.  Hoggins  for  ihei«  tweotvfive  yearoy  aod 
1  was  proud  of  tlie  honour  of  bis  acquatataBoe. 
I  have  never  seen  or  heard  of  the  team  crvd 
act  that  be  has  done  by  any  one;  aad  it'  I 
to  repeat  the  instances  of  good-oatured 


Mr.  Just  Page.  Sir,  yoo  can't  be  adonitted 
tedothat 

Thomas  Martin^  esq.  sworn. 

Martm,  My  lord,  I  have  known  Mr-  Ho^* 
giqs  these  thirty  years,  and  that  be  foao  done  a 
great  many  kind  and  good  nalured  tbinga.  I 
never  knew  him  a  vain  man,  but  that  bo  did  it 
through  good-nature. 

Colonel  Aifgaf  sworn. 

Col.  Negus.  My  lord  I  have  known  Mr.  Hogu 
gins,  a  great  maay  yearn,  and  always  hmked 
upon  him  to  be  a  good-naloiod  man ;  and  tb«l 
it  was  impossible  to  think  be  could  do  oo  ill* 
natared  an  act,  as  bud  to  bis  obaige. 

■  Campbell^  esq.  sworn. 

CamplclL  My  birdt  ^  bavokoowo  Mr.  Hii^ 

S'ns  from  fifteen  to  twenty  years,  and  alwajfo 
und  bim  behave  bimaelf  wab  intagrily  io  bio 
profearion,  aaa  good  natnred  man,  and  oKrm 
thought  bis  genius  for  supoiior  to  do  aa  iu- 
natored  thing.  I  always  nad,  and  stiilbavoa 
good  opinion  of  bim. 

Huggins.  My  lord,  it  appeared  to  yoor  lord- 
ship, that  Mr,  Gybbon  was  Ibe  acting- waidea^ 
and  that  Barnes  was  has  servant,  not  mtao. 
No  argOBient  can  be  drawn  from  the  corooer's 
not  sitting,  the  custom  of  the  place  is  otherwise, 
bat  as  to  any  application  to  get  bim  into 
Bethlem,  that,  my  kMrd,  can't  be  applied  to  mo 
puUenus  warden,  for  it  would  boooly  iu  me  a 
good-natured  act:  If  Barnes  put  bim  in,  he  is 
not  my  servant;  if  so,  then  the  indicUnent 
must  iail. 

That  as  to  the  witaesses  they  were  prisoners, 
and  they  are  natural  haters  of  their  keepers. 

I  never  went  to  the  prison^  but  had  a  hun- 
dred people  about  nse^  and  I  must  have  beto 
seen  by  many ;  there  was  no  pretence  of  osii^ 
any  barbarity  to  any  man,  no  money  to  be  ex- 
torted :  and  when  1  could  no  way  be  beneiited 
by  it,  no  one  can  think,  m^  lord,  I  could  be 
guilty  of  raui'der,  where  no  Mneftt  or  advaotage 
by  it  could  arrive. 

Mr.  Louden,  my  lord,  who  bad  the  Custodv  of 
the  man,  and  bad  the  key  till  three  days  berore 
bis  dealh,  had  never  seen  me  there ;  and  if  be 
that  had  the  key  did  not  kuow  of  my  beinr 
there,  who  should?  I  showed,  my  lord,  that  I 
was  out  of  town  in  September,  •and  Hopkins 
wan  out  of  town  till  the  1 41  h  of  October,  m 
that  it  was  impossible,  thai  we  two  cookl  be 
there  together.  All  the  other  .witoonsB,  that 
have  been  ^aUod  against  ma^woukl  notham 
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biD  rrom  that  day  to  this  m  prison,  had  they 
■ot  lost  tiidr  honour,  or  lost  their  desbjfna. 

J  Defer  saw  the  man,  Dor  heard  there  was 
mch  a  priaoner,  and  to  murder  a  man  for  no- 
thing, God  Almighty  knows  there  never  stood 
a  man  at  this  bar  with  more  innocency  than 
mysdf. 

8eij.  Ckakire.  It  is  plain  on  the  king's  siile, 
that  a  subject  baa  been  murdered ;  and  what 
Mr.  flnggins  has  endeavoured  to  show  is,  that 
be  never  acted,  but  had  a  deputy,  and  that  de- 
poly  was  accountable,  if  any  IxHiy,  for  he  had 
BO  acquaintance  of  this  thingf ;  your  lordship 
bas  houd  the  witnesses,  and  1  don't  doubt  but 
vill  relate  the  evidence  inlly. 

The  Counsel  for  the  Prisoner  objected  to  Mr. 
Strjeant  Obecbire's  replying. 

Hr.  Just.  Page.  I  am  of  opinion,  brother,  you 
ean't  reply. 

Serj.  Cheshire,  But  1  may  say  something 
to  what  has  not  been  given  already  in  evidence. 

Att.  Gen,  Air.  Huggins  endeavours  to  shew 
lint  Gybbon  was  the  acting- warden.  No,  my 
M,  neither  by  a  lease  or  deputation  Gybbon 
could  not  be  appointed  wardon. 

Mr.  Jost  Puge,  Mr.  Attorney,  Icannot  admit 
yoQ  to  enter  into  any  reply,  but  ifyou  have  any 
eridence  you  may  call  them. 

Elijah  Beavis  sworn. 

AtL  Gen,  Were  you  a  prisoner  in  the  Fleet, 
ioibe  year  1722? 

Beavis.  Yes,  and  I  had  the  liberty  of  the 
niles,  in  the  year  17S3  ;  and  in  the  year  1734, 
1  was  entitled  to  be  cleared  by  the  Act  of  In- 
wIveDcy,  but  Itecause  I  could  not  give  the 
warden  money  enough,  was  continued  till  the 
year  1725,  and  I  used  to  see  Mr.  Hopkins  at 
Fiodar's,  where  Gybbon  kept  bis  office,  and  it 
was  generally  accepted  by  every  body,  that 
Hopkins  broiif^ht  directions  from  Hoggins  to 
Gybbon  every  day. 

Ait,  Gen,  Have  you  heard  Hopkins  say, 
that  he  had  directions  from  Mr.  Huggins  to 
Gybbon,  and  tbat  he  came  from  Huggins. 

Beavis,   I  did  not  hear  any  particular  di- 

VWtioDS. 

Richard  Bi^p  sworn, 

Att.  Gen,  Yfho  gave  directions,  as  to  the 
naaagement  of  the  ^aol  P 

Bi^cp.  The  particular  things  were  done  by 
HuiKgiQg'B  directions ;  but  the  common  things 
without 

Joseph  Johnson  sworn. 

Att.  Gen.  Do  you  know  of  any  directions 
Vrooght  from  Mr.  Huggins  by  Mr.  Hopkins,  to 
Mr.  Gybbon 

Jokuan,  I  have  heard  Mr.  Hopkins  say,  that 
Wcame  from  Mr.  Huggins,  and  that  he  bid 
Ihid  come  every  morning  to  him  ;  and  that  one 
time  Mr,  Huggins  sent  word  hack  by  Hopkins, 
tbit  I  sboiddl^  locked  up. 

^Amard  Hughes^  esq.  (a  member  of  the  House 
of  Commons)  sworn. 

^tt.  Qen,   Sir,  what  bar^  you  heard  Mr. 
VOL.  XVU. 


Hogi^ina  declare,  as  to  the  atib  he  did  during 
the  time  Gybbon  was  his  deputy  ? 

Hughes.  Mv  lord,  it  appeared  tome-— —* 

Mr.  Baron  barter.  Sir,  you  are  not  to  tell  at - 
of  what  appeared  to  you,  but  what  you  know  of 
your  own  knowledge. 

Hughes.  My  lord,  I  can't  tell  how  knowledge, 
should  come  to  me,  until  it  appeared  to  me. 
(After  some  pause  Mr.  Hughes  went  on.) 

My  lord,  Mr.  Hoggins  was  ordered  to  attend 
the  committee,  and  while  Mr.  Huggins  waa 
there,  he  was  asked,  what  escapes  had  happened 
dm'iog  the  time  he  was  warden  P  He  said,  he 
cotlhl  not  give  an  account  of  them,  there  had 
happen^  so  many  }  hut  said,  that  Oliver  Read 
had  escaped,  and  when  be  was  taken,  that  he 
Mr.  Huggins  had  ordered  Corbett  the  tipstaff  to 
out  him  in  irons,  which  were  sent  for  from 
Newgate  by  his,  Huggins's  directions,  and 
owned  that  he  did  it  by  virtue  of  his  authority 
for  an  escape ;  this  confession*  Huggins  made 
himself,  and  owned,  that  he  had  paid  500i.  for 
such  escape  that  Read  had  made. 

Mr.  Baron  Carter,  Was  it  Mr.  Hoggins  or 
Mr*  Gybbon  ordered  him  to  be  puttn  irons  ? 

Hughes.  I  did  not  say  it  was  Mr.  Gybben 
bid  him  be  put  in  irons,  but  it  was  f/Lr,  Hug- 
gins, and  that  he  ordered  him  to  be  put  in  irons 
as  warden,  and  in  all  escapes  he  acted  aa 
principal,  for  he  paid  500/.  for  that  escape. 

Mr.  Baron  Carter.  Abont  what  time  was 
this? 

Hughes,  h  was  upon  the  first  escape  that 
Read  made ;  it  was  in  the  year  1726,  tbat  Read 
got  off  those  irons,  and  made  his  second  escape^ 
and  was  re-taken ;  and  then  he  was  put  in  the 
dungeon. 

Mr.  Baron  Carter,  W98  there  any  particu* 
lar  tine  mentioned  P 

Hughes.  I  Have  recollected,  and  it  was  in  th« 
year  1736 ;  what  points  out  the  time,  is  Read's 
escape. 

Serj,  Darnell.  That  paper  produced  by  Jef- 
freys amounts  to  a  lease. 

Mr.  Just.  Page  and  Mr«  Baron  Carter, 
Whenever  an  agreement  is  made  to  make  ja 
lease,  that  can  never  be  esteemed  a  lease. 

Proclamation  was  made  to  keep  silence 

Mr.  Just.  Page,  Gentlemen  of  the  jury,  this 
is  an  indictment  against  Mr.  Hug^ns  the  pri- 
soner at  the  bar,  and  one  Barnes,  tor  the  mur- 
der of  Edward  Ame.  The  indictment  is  in- 
deed particular ;  the  indictment  takes  notice, 
that  Huggins  was  warden  of  the  Fleet  the  1st 
of  October,  in  the  late  king's  reign  ;  that  h« 
being  warden,  bad  the  government  of  the  pri- 
soners in  the  gaol  that  Barnes  was  an  agent  of 
bis,  who  is  fled  from  justice.  It  sets  forth, 
gentlemen,  that  Barnes  seized  upon  the  said 
Arne,  and  carried  him  to  a  place,  called  the 
Strong  Room ;  and  that  Huggins  was  aiding, 
abetting,  and  assisting  in  carrying  him  to  that 
place,  and  he  was  continue<l  there  the  space  of 
six  weeks ;  that  this  is  a  place  of  cold  restraint, 
and  a  room  newly  built,  made  of  brick  and  roor- 

.  tar,  very  wet  and  unfit  to  live  in;  that  this 
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BflToeft  did  QObiiDQe  bim  io  this  place  for  liz 
weeks  in  a  roost  barbarous  and^  vtl^  roaooery 
mud  DOt  allowed  him  any  oeocssaries,  insomuch 
that  he  bad  ooobaiDber-pot,  ho  was  without  fire 
or  ilre-|]^aoe,  and  had  only  a  little  bed.  This  is 
the  nature  of  the  dungeon.  It  is  a  vault  arched 
overhand  in  the  wall  a  little  bole  big  enough  to 
put  a  quart-  pot  in  ai*  It  is  built  over  a  oommon 
sewer  adjoiniog  to  a  laystall,  where  all  the  dirt 
and  fiUfa  of  the;  prison  lies,  which  made  it  not 
only  so  noisome,  but  very  unwholesome,  that 
the  continuing  this  person  so  long  in  this  place 
was  the  occasion  of  his  death.  That  Mr. 
Hoggins'  was  acquainted  with  it,  but  shewed 
him  no  favour  ;  he  was  not  let  out,  and  died  in 
the  middle  of  October.  He  died,  gentlemen, 
by  this  duress  of  tlie  prisoner.  I  will  say  but 
little  to  what  the  law  is  in  this  case ;  a  prisoner 
ibr  debt  is  only  taken  like  a  distress,  and  kept 
tliere  till  he  or  his  friends  can  pay  the  debt  f*w 
him.  Imprisonment  is  no  punishment,  it  is  not 
taken  as  part  of  the  debt ;  tor  lei  a  man  lie  ever 
so  long,  bis  heirs  at  law  cannot  he  exempt  from 
the  debt,  hot  if  they  have  effects,  are  answera- 
ble for  it.  He  is  kept  only  in  such  mannev  as 
he  may  be  forth-coming  and  safe ;  this  being 
the  case,  he  is  to  be  kept  in  here  in  a  becoming 
way,  as  the  warden  may  be  safe,  and  the 
prisoner  forlh-coming,  but  in  no  other  de- 
gree that  the  prisober  should  be  punished,  by 
any  unreasonable  restraint.  If  this  Ame  was 
kept  in  no  other  way  than  became  the  subject 
of  the  kingy  in  thai  reasonable  roanaer,  so 
that  you  may  take  it,  there  was  no  torture,  ill 
usage,  or  an v  act,  but  such  as  was  fit  and  de- 
cent for  confinement,  no  duress ;  then  and  in 
that  case,  though  he  died  there,  it  will  not  be 
murder. 

But  if  by  the  evidence  that  has  been  called, 
tt  appears  tliat  this  room  was  an  unfit  place  to 
lay  thb  man  In,  that  it  must  be  the  means  of  his 
destruction,  that  (being  in  such  imprisonment 
aa  the  gaoler  cannot  justify)  will  be  duress  ;  if 
they  carry  that  point,  ii  is  part  of  the  oouraion 
law,  the  ancietit  Jaw,  and  very  rightly  observed 
by  the  counsel,  that  it  will  be  murder.  It  would 
be  very  liard  to  take  away  this  taw,  though  in 
his  own  defence ;  as  he  was  entrusted  with  the 
life  of  the  king's  subject,  he  was  answerable 
for  him*  and  the  coroner's  inquest  ought  to 
have  sat  unon  his  body  ;  the  law  is  so  much 
alraid  of  the  loss  of  the  life  of  a  sobiect,  that 
the  king  will  have  an  enquiry  to  see  what  is  be- 
come of  the  life  of  the  prisoner.  It  was  opened 
by  the  counsel  for  the  king,  that  it  was  wilfully 
omitted ;  oo  the  other  hand  it  was  urged  that 
this  custom  seemed  to  be  asleep,  and  that  it 
was  hard  to  lay  a  great  weight,  where  it  had 
not  been  so  long  pmctised.  Gentlemen,  there 
have  been  great  numbers  of  witnesses  called, 
and  therefore  I.  cannot  give  it  word  for  word, 
but  will  repeat  as  far  as  is  necessary. 

Mr.  Loogborn  was  called  to  prove  the  first 
part  of  the  iadictment,  that  Hoggins  was  war- 
den ;  anil  he  proved  the  copy  oft  he  letters  pa- 
tent granted  to  Mr.  Hoggins,  who  might  act  by 
himself  or  deputy. 


Bigrave  gtLfe  ao  account,  that  Hi^fgiua^e 
patent  bore  tiate  on  the  95th  of  July,  In  the 
ISth  year  of  the  late  queen ;  that  Mr.  H  aggies, 
though  warden,  did  not  act  himself,  but  mp« 
pointeil  Gybbon  as  deputy  ;  and  tlikt  seouritiee 
were  taken  by  Uuggias  not  by  Gybbon,  that  ii 
to  be  considered  in  point  of  law,  that  the  act 
must  be  brought  against  him  as  wanleo,  and 
the  making  of  a  deputy  does  not  discharge  him' 
of  his  duty  ;  iu  several  cases  he  does  not  cor« 
tinue  answerable,  for  in  civil  cases  the  deputy  itf 
answerable,  therefore  the  security  is  ledgtBil 
with  him.  It  is  a  very  strong  eviitciice  tbat 
the  warden  still  continues  warden,  that  he 
ought  to  see  to  the  esca|ie  of  prisoners,  for  thai 
is  not  only  trusted  to  the  hmiesty  of  the  war- 
den, but  ^e  is  to  take  the  l>est  care  he  can  of 
escapes.  He  says,,  that  Gybbon  did  buy  hie 
place,  that  he  did  oversee  and  look  after  the' 
afTaiis  of  the  Fleet,  and  filled  up  several  war* 
rants,  but  always  in  Huggins's  name;  that  h* 
did  apprehend  that  Barnes  was  only  a  servant 
to  Gybbon,  and  that  Gybbon,  no  doubt,  had  the 
immediate  trust  of  the  gaol ;  and  that  Barnes 
was  a  runner  to  Gybbon,  and  not  Huggins's 
servant.  He  agreed  what  this  place  was ;  that 
it  was  archeuover ;  that  it  was  eight  feet  wide« 
eleven  feet  long,  and  nine  feet  high ;  that  it 
was  built  very  little  time  before  Ame  was  com- 
mitted there ;  he  could  tK>t  describe  the  whole 
situation,  but  gave  ao  acooout  that  it  was  very 
nigh  the  dunghill  and  fiUh,  bad  no  ohinsnev^ 
nor  cbimoev- placet  and  had  only  two  little 
holes  to  let  the  air  in.  He  gives  ao  account  of 
Hopkins ;  that  he  looked  upon  Hopkins  to  be 
Gyblion's  servant,  besides  that  he  was  clerk  to 
Mr.  Huggins  nt  bis  bouse  in  fit.  Martin's- laae, 
and  generally  went  backward  and  forward  most 
days  to  Mr.  Huggins,  aod  was  able  to  give  bIm 
an  account  of  what  happened  in  the  gaol. 

Hopkins  tells  you^  he  was  Clerk  of  the  Io- 
quiries,  and  that  all  the  security- bonds  wertf 
left  with  GyI>bon,  hot  left  in  blank ;  and  wheo 
he  had  enquired  into  the  securities,  tkt  aeeiirity* 
bonds  were  filled  op  by  Gybbon  %  that  GytAeer 
received  all  the  money,  and  h&beard  thai  Gvb- 
bon  was  to  pay  400/.  per  annum  for  it,  but  taut 
all  went  on  in  the  name  of  Huggioe. 

Bishop  says,  that  he  was  tipsuff  under  Hog* 
gins ;  that  he  did  pay  for  his  place,  which  o^ 
him  300/. ;  and  that  about  1724  <»r  1725  Arus 
was  brought  a  prisoner  first,  aod  was  carried  te 
the  Vine,  aiMl  tnere  continued  about  a  month, 
and  afterwartls  was  carried  into  prison,  and  ley 
with  one  Shaw,  and  upon  a  quarrel  was  lamed 
out,  and  the  stroog  room  was  boilt  at  the  loiter 
end  of  the  summer ;  and  it  must  be  gr«otcd| 
it  was  not  fit  for  mortal  man,  scarce  aoy  heosCy 
to  be  in.  Geotlemeo,  this  room  is  totally  unfit 
for  any  roan  to  be  pot  in ;  and  that  ll  WM 
strongly  proved,  that  from  the  natore  of  the 
place,  and  the  circumstances  of  the  weather,  it 
was  the  occasion  of  his  death ;  that  it  wao  oest 
built,  not  aliove  three  or  four  yards  from  the 
dunghill,  and  that  every  thing  of'  nature  was 
done  in  it ;  there  was  uo  chair,  no  provisioo, 
only  aaold  bed.    That  heeaw  bim helbrerHB* 
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mmg  about  naked  ia  the  conmon-yard,  and 
■poB  tbis  did  tell  GjUiaaof  bim,  and  that  it  was 
not  fit  for  the  poor  man  to  be  left  alone,  so  it 
waa  fitter  for  him  to  ^o  to  Bethlebeni ;  and 
ftfyaoon  after  tUe  man  was  put  into  tbe  strong 
mom.  To  go  along  witb  Mr.  Huggins,  I  must 
■Ibfce  notice  of  an  obsertation  he  made :  that  it 
was.  very  unfit  A>r  a  man  to  go  naked  about 
where  there  were  women ;  and  it  was  fit  he 
•hoald  be  confined  somewhere.  He  (speaking 
of  Bishop)  gives  some  account  .of  Barnes,  and 
name  necount  when  the  room.was  built,  just  at 
the  latter  end  of  tlie  year ;  that  be  did  hear  he 
was  to  a  very  wild  condition ;  that  Barnes  tier 
none  of  them  did  apprehend  Gybbon  to  have 
the  sola  power ;  but  thai  Gybbon  acted  by  the 
amhority  ol' Mr*  Hoggins ;  but  that  he  would 
apply  to  Mr.  Huggina  about  it,  and  did  ask  the 
pnssaac  if  it  was  net  proper  to  get  him  into 
Bethfebem ;  and  Huggios  observed  it  was  not 

rl  of  the  oflioeof  warden  of  ihe  Fleet,  but 
might  bv  a  Iriendly  office  use  his  interest 
with  Mr.  Tayfer,  and  that  wooid  shew  him 
■saiea  Iramane  man  than  ono  guUty  of  cnielty . 
When  am  thing  special  hi^ppened,  that  was 
still  done  by  HfPggins ;  that  thcygh  Amewas 
in  thai  oondition,  though  there  was  no  occasion 
«r  hazard,  amT  no  cause  for  putting  him  into 
that  nioin.  Hoggins  not  only  a  principal,  who 
is  aaawcraUe  tor  his  deputy,  was  often  in  the 
Fteet,  aadaaw  him  several  times  whilst  Gybbon 
wim  depnty,  and  Ame  in  that  confinement,  and 
did  give  orders  about  several  things  of  moment. 
Ame  be  knew  was  disordered,  but  never  did  any 
iM  thing  to  pot  him  in  fear  and  haxard ;  the 
Mum  never  did  any  hurt,  he  might  drink,  but 
Iben  there  were  other  roooM  to  pot  him  in  ;  no 
pbce  eouM  be  found  to  p«t  this  man  in  so  bad 
as  Ibis.  When  he  was  tnraed  out  from  Shaw 
beliad  a  lill|e  place  that  he  put  up  in  the  oom- 
■MB-baH,  and  bis  goo<ls  were  carried  down 
Ibere.  It.waa  very  Tmrd  to  imagine,  if  he  was 
not  very  weH,  if  he  was  a  Hitle  distempered,  it 
was  very  strange  that  no  place  could  be  found 
kutbe  otroogroom  tofiot  him  in.  When  I 
came  to  ask  the  question,  if  there  were  other 
looms  where  the  man  miglit  be  kept  with 
safety,  it  was  said,  that  there  were  rooms  where 
be  miglit  be  put  in  safety ;  hot  it  was  not 
tboogM  fit  he  ahouhl  go  into  a  pUce  fit  for  a 
Cbiisliao  to  go  in,  but  into  this  place. 

Mr.  CSotton,  by  the  book,  shews,  he  was  ad- 
CuMcdwpnaaneFon  mesne  process  in  1725,  to 
•hew  be  did  not  require  to  bo  kept  in  the  same 
strictness  as  on  execution.  The  care  of  the 
|^M»ier  is  to  kesip  a  sale  custody,  but  not  so  great 
an  asasoe  praoass :  if  a  man  in  execution  for 
1,000^.  watf  to  eooape,  he  must  pay  the  vi^liole 
momeyz  no  action  of  debt  Meson  mesne  process; 
ibsB  the  gaoler  is  not  answerable,,  the  gnoler 
aaoM  net  pay  the  debt,  the  gaoler  is  no  further 
answerable  than  for  the  person;  so  that  the 
waa  Bol  so  great,  the  danger  was  not  so 
and  -tibat  may  be  the  reason  that  the 
deeit  not  ait  apao  prisoders  in  mesne 
bcflinar  the  haaard  is  not  so  great ; 
Ik  aagrsy  tbat  bbaat  Miliary  term  1794 


Barnes  Came  in ;  and  that  ha  was  a  watchmm 
and  a  runner  there. 

FarringtoD  apprehends,  that  Ame  came  in 
about  the  middle  of  June,  and  that  he  was  hi 
good  health  when  he  came  ia,  and  that  be 
never  knew  him  do  an  ill  thing,  nor  that  be 
would  drink ;  that  there  was  no  danger  of  his 
breaking  prison.  That  he  was  put  into  the 
strong  room  in  Se|»temher,  and  continued 
therein  till  the  middle  of  October.  When  be 
first  came  into  the  prison  he  lodged  with  one 
Robert  Shaw,  and  Shaw  threw  his  bed  out  of 
the  room  ;  he  then  pot  bb  bed  upon  a  settle, 
and  he  by  there  till  he  was  carried  to  the  Strong 
Room. 

He  did  not  see  Arne  locked  in  the  Siraag 
Room,  but  did  see  him*  taken  away,  and  says, 
that  the  room  was  not  built  above  six  weeks 
before  the  p<Mw  man  was  carried  there.  Tbtt 
it  was  BO  very*  wet,  green,  and  ao  much  eoiing 
from  the  mortar,  that  one  mifht  with  aae^ 
hands  strike  the  drops  off*  the  wall ;  and  gav« 
the  saine- account  as  to  the  manner,  that  it  #Ss 
not  tiled  in,  and  be  was  continued  there  irofi 
Ihe  middle  of  September,  to  the  middle  of  Oc- 
tober, and  lay  in  a  aniseraUe  condition,  not  only 
having  bis  own  excrements  sticking  aliout  him, 
but  tlM  feathers  of  the  bed,  having  opened  it 
and  crept  into  it  for.vrarmth.  I  need  not  take 
notice  of  Uie  situation  of  the  place,  that  has 
been  fully  described.  There  were  only  two 
small  holes  to  let  in  the  air,  there  was  no  fire, 
nor  fire-place.  He  says,  that  after  some  time 
the  poor  man  grew  hearse.  One  of  tire  wit- 
nesses says,  that  he  had  a  ahlvering  boarse* 
nss^,  and  so  continued  lingering  on  till  he  died : 
before  he  died  be'  came  to  a  bad  hoarseness, 
and  his  senses  and  voice  were  so,  far  gone 
afterwards,  that  he  could  not  speak;  then 
nature  tailed,  lie  foil  away,  and  death  grew 
upon  him,  then  be  grew  ddirioos,  and  in  this 
poor  condition  he  h«l  nothing  but  a  feather- 
bed, which  a  gentleman  had  nent  him,  layia^ 
in  the  dirt  in  his  own  excrements,  and  in  a 
nasty  condition,  and  no>vayleft  to  pretiecae 
life,  but  to  cut  bis  bed  open,  and  to  lie  in  the 
feathers  as  long  as  he  could  3  being  in  (this 
miserable  condaiion,  he  came  into  the  churcbT 
more  like  a  feathered  fowl,,  than  a  human 
creature,  that  the  feathers  stock  all  abodt 
him  ;  he  burst  out  and  came  to  the  church; 
he  was  remanded  back  again,  and  had  no  com- 
fort or  relief.  Farrington,  one  of  the  evidences 
says',  that  he  saw  Hopkins  and  Hoggins  at  tbe 
doorof  the  Strong  Room,  and  the  door  was  open, 
and  Hoggins  looked  upon  him,  and  Hopkins 
snd  Huggins  whispered,  and  talked  together, 
but  he  was  not  near  enough  to  hear  what 
was  said,  but  Huggms  shook  his  head  $  not 
only  Gvbbon  but  Hoggins  himself  locked  hua 
up,  with  Barnes,  and  this  was:at  tbe  time  when 
the  door  waa  opea,  and  Barnes  kept  the  key. 
It  was  when  the  door  was  open,  and  Huggibs 
looked  in  upon  him,  the  discourse  you  will  best 
judge  of;  liis  (meaning  Huggins)  eyes  were 
there  fixed.  Tfiis  is  very  strong  upon  the  pri  • 
soner;   whether.  Huggibs  before  knew  of  it, 
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Huffffine  ko^w  of  it  tben,  and  then  mig^ht  lia?e  |  mentioned  the  said  state  of  Aroe,  and  aeotit  by 


fared  his  life  ;  he  might  have  taken  the  proper 

fiare  as  he  ooght  to  ha?e  done  of  him ;   if  Mr. 

Hoggins  had  done  his  part,  it  would  have  been 

no  4»lijection  to  Hoggins,  and  if  he  did  nothing 

St  that  time,  you  will  judge  how  far  he  did  pity 

the  man,  whether  he  did  know  of  it  before  or 

no,  if  he  was  privy  to  his  being  kept  in  that 

duress,  he  had  sufiicient  power,  and  nothing 

could  bar  him  of  having  the  sopertor  power, 

for,  in  the  presence  of  his  deputy,  he  might 

act ;    he  that  put  the  roan  under  duress  not 

only  was  told  of  it,  but  saw  th^  misery  of  it ; 

it  makes  him  in  law  o  principal.     That  place 

vas  so  damp,  that  he  himself  was  in  there,  but 

three  daya,  and  was  almost  kilted  in  that  time. 

It  ma<le  his  legs  swell,  and  he  had  been  dead, . 

if  he  had  continued  there  longer.     That  man 

died  there  Irom  the  noisomeness  of  the  place. 

Fulthorpe  aavs,  that  A  me  and  another  pri- 

•jmier  were  drinking  with  him  a  pot  of  ale  (that 

gentlemen,  don't  create  great  anger  in  the  Fleet.) 

.  The  witness  says,  that  he  paid  five  shillings 

■per  week  for  lioarding,  and  Barnes  came  up 

and  seized  upon  Arne  and  carried  him  away, 

'but  he  did  not  go  to  follow  him ;    that  Arne 

.was  very  quiet,  and  he  went  the  next  day  to 

-see  how  it  was  v^Lth  bim,  and  there  were  loose 

lioards,  which  he  apprehended  to  lie  on  the 

common  sewer»  and  the  walls  were  all  green 

««ind  wet,  and  that  it  was  a  miserable  place: 

.that  the  man  continued  six  or  seven  weeks  in 

Uthis  Strong  Room.  ^ 

'He  savs,  that  he  saw  Huggins  come  twice 
into  the  .Fleet,  while  Arne  was  in  the  Strong; 
Boom,  but  whether  it  was  the  time  that  Par- 
nugton  was  there  can't  be  certain  ;  but  that 
£h^gio9,  Hopkins,  and  Barnes  were  there, 
I  and  were  looking  upon  him.  When  he  came 
there  a  Wfcond  time,  he  can't  say  that  Hug- 
^ns  eame  to  look  on  -Arne,  for  that  he  stayed 
there  only  half  an  hour,  to  take  care  of  the 
prison  and  prisoners ;  that  Arne  was  in  health 
at,  and  before  the  time  he  was  put  in  there, 
and  that  he  went  to  giro  bim  some  drink  at  the 
hole,  and  the  stench  of  the  room  was  so  great 
.  that  it  waa  like  to  strike  him  down.  I9e  says 
that  lo  the  beat  of  his  judgment  on  viewing 
the  place,  that  it  was  impossible  for  a  man  to 
live  there.  He  did  see  Arne  out  two  or  three 
.  times,  but  they  turned  him  in  again. 

Hmith  says,  that  Arne,  for  whom  he  had  a 
•greax  concern  (m  hich  matter  is  of  great  conse- 
quenoe,  that  requires  the  utmost  attention),  was 
carried  to  the  Vine,  and  then  carried  to  the 
1^1 ;  that  Barnes,  who  was  a  servant  to  Hug- 
gins,  as  Arne  waa  drinking  in  the  cellar  .with- 
out being*  the  least  trooblesoine,  seised  upon 
Arne,  and  carrieil  him  to  the  Strong  Room :  be 
lay  upon  the  bare  gvonnd,  and  had  nothing  to 
rest  him  upon ;  the  description  of  the  room  that 
he  gives,  is,  that  there  was  no  Are -place,  no 
candle,  nothing  to  ease  nature  in,  such  a  stink 
that  he  was  forced  to  hold  his  nose,  extremely 
jvet,  and  in  no  condition  fit  for  any  one  to  lie  in ; 
he  having  no  credit  frith  OybboD,  wrote  to 


Robin  the  ftorter,  he  sent  it  by  the  common 
porter,  but  did  not  prove  t^iat  Kobin  delivered 
the  letter  to  Huggins,  or  broogtit  an  answer, 
and  was  of  opinion,  this  barbarous  treatmetil 
was  the  death  of  the  poor  man. 

Robin  was  ej^amined  as  a  witness,  be  said  be 
did  not  know  what  the  letters  were :  he  did 
what  he  was  paid  for,  hut  can't  take  upon  him 
to  swear,  whether  the  letters  were  delivered  lo 
Mr.  Huggins,  and  what  the  contento  of  the 
letters  were  ;    there  is  a  chasm  in  that  part. 

Paine  says,  that  Arne  was  in  a  good  state 
ofheaUh,  that  he  might  drink,  but  there  was 
no  ground  or  occasion  to  put  him  in  the  strong' 
hold,  that  Barnes  was  servant  to  6yi>bon,  and 
tliat  Gybbon  acted  as  chief- warden,  and  that 
the  prisoner  at  the  bar  did  not  act.  He.  gave 
an  account  how  the  room  was  built,  that  it  was 
very  damp,  that  Arne  grew  hoarse,  and  loit  bis 
voice;  and  he  believes  any  person  could  nut  be 
there  without  danger  of  losing  his  lifei 

Bouch'  says,  that  he  was  turnkey ,•  and  gare 
an  account  when  the  strong  room  was  built, 
and  apprehended  it  was  built  by  Hoggins ;  that 
Hugguis  did  come  to  the  loii|te,  but  can't  say 
whether  he  came  into  the  ptrktn  or  'AO ;  be 
says,  that  the  poor  man  died  after  in  October, 
and  that  he  carried  a  letter  to  Mr.  Hoggioa, 
wrote  by  one  of  Ame's  IViends :  that  he  gave  it 
to  Huggins,  %vho  opened  it,  and  read  it,  who 
said,  that  he  must  leave  it,  and  Mr.  Hog- 
gins would  acquaint  him  with  the  nature  of  the 
rules  ;  he  further  said,  that  Mr.  Huggins  did 
not  act  singly  and  solehr,  and  I  don't  know 
how  indeed,  he  coukli  1  don't  know  how  ha 
could  cootroul  a  principal,  he  might  con- 
troul  a  deputy;  he  says,  he  did  apply  lo 
Mr.  Hoggins  to  be  turnkey,  and  was  very 
often  in  the  prison,  and  saw  Arne,  and  gave  an 
account  of  his  being  in  that  hmguisbiog  ooadi- 
tion,  and  that  he  died  there ;  the  cliief  of  bis 
evidence  is,  that  Mr.  Huggins  came  often  to 
enquire  about  the  affairs  of  the  gaol,  and  that 
he  was  still  principal  warden,  and  if  any  thisg 
wrong  was  done,  he  oixlered  it  to  be  rectified. 

Tncker  was  employed  to  make  the  iron  work, 
but  don't  say  by  whom  ordered. 

Mrs.  Le  Points  says,  she  saw  Arne  in  tbe 
Strong  Room,  and  when  Mr.  Hoggins  was 
hist  there,  she  saw  him  on  the  Bare,  and  ihat 
he  could  not  come  in  or  out,  without  coming 
near  the  strong  room,  and  that  it  was  impoidblo 
for  bim  to  go  out  upon  the  Bare,  but  to  go  by 
that  room. 

For  the  prisoner,  he  does  imist  upon  several 
ways  of  making  his  deience.  He  says  t  bis  was 
in  1?25,  and  therefore  it  is.not  lo  be  expected, 
that  be  can  give  so  good  an  account  as  if  ii  had 
been  a  more  recent  prosecotioo;  this  thing 
bad  slept  for  three  or  lour  years.  It  was  taken 
notice  by  Mr.  Attorney  how  this  came  now  by 
a  strict  examination,  and  a  very  boBOoraUe  oea, 
and  that  he  mentioned  waa  the  reason  it  coehl 
not  escape  tbe  eyes'tbat  were  so  diligent ;  that 
is  the  answer  to  that  part  of  the  deMoe.    An- 


Jinggioi  savanl  latter»i  snd  im  one  of  ibem  j  other  part  of  fail  defence  is,  whether  be  was 
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made  w«iileB  at  the  ttme,  that  tlie  letters  pa*  1  when  the  princfpal  is  there  no  man  fan  makt 
tent  bore  date?    He  takes  notice  of  his  coming    a  deputy  to  execute  the  office.    This  was 

dated   26  June,  1728,  for  l.OOOL  and  900/. 


tean  agreefneot  with  Mr.  Gybbon,  who,  he 
says,  had  the  sole  maoaj^ement,  he  was  wiU 
)tii|f  to  pot  himself  into  a  state  of  inaction.— He 
did  agree  at  first  for  the  firison  only  for  half  a 
year,  and  then  Gybbon,  willing  to  take  the 
whole  rents  and  nnifits,  was  to  pay  together 
90OI.  per  ann.  which  was  agfreed  on.  Ano- 
ther part  of  fats  defence  that  he  made,  was;  that 
be  entrosled'  Mr.  Gvbbon  with  the  manage- 
ment of  the  office  ;  he  had  so  little  knowledipe, 
that  he  had  never  seen  nor<  heard  of  the  name 
of  Ame,  nor  nerer  knew  that  there  was  such  a 
prisoner. 

Another  matter  insisted  npon,  thai  there  were 
three  witnesses,  that  were  ail  mistaken,  and 
that  no  credit  at  all  ought  to  be  giren  to  them  ; 
and  it  won't  be  very  material.    Some  of  his 
wHiKSsea  say,  that  they  nerer  heard  of  his 
heiniif  there,  and  others  that  he  was  not  at 
liDDdon,  looking  upon  it,  that  he  was  not  con- 
eemed  at  all.   To  prove  this  he  calls  witnesses, 
•Dd  called  Mr.  Tanner  to  read  the  Insolvent 
Act,  that  deputies  were  to  make  returns  of  pri- 
ponerg.    To  prove  ihe  list  of  the  prisoners  was 
recumed  by  Mr.  Gyhlion,  he  would  have  pro- 
4luoed  an  affidavit,  hut  it  was  not  sufficient  to 
he  proof.     Mr.  Tanner  was  asked,  whether  at 
the  time  the  list  was  delivered,  Mr.  Huggins 
wms  not  warden  ?  He  did  not  think  fit  to  answer 
that  question,  and  I  did  not  press  it  very  far : 
hut  1  shall  shew  you  Gybbon  was  only  deputy. 
The  next  witness  that  was  called  was  Jeffreys, 
lo  shew'  how  far  Gybbon  was  concerned  iu  the 
effice ;  he  was  by  when  the  airreement  was 
made,  and  signed  by  Mr.  Huggins,  end  when 
it  came  to  be  a  question,  when  that  was  to  be 
reed,  whetlier  it  was  an  agreement  or  not,  be 
eould  not  tell  where  it  was,  it  was  out  of  his 
power,  he  could  not  produce  it  then.  Jeffreys 
eaid  it  was  an  acquittance :  upon  that  Hug- 
gioa  endeavoured  to  get  the  paper,  and  that 
this  was  a  copy  of  it  taken,  and  that  it  was  a 
true  copy,  then  that  receipt  was  proper  to  be 
lead:  when  that  came  to  be  read,  you  will 
eoosider  what  it  was;  it  was  neither  l6ase  nor 
deputation,  only  an  agreement  for  a  lease,  what 
rent  was  to  he  paid,  and  bow  long  he  was  to 
have  it.  It  was  a  receipt  for  a  deposit  of  1 ,000/. 
whereio  there   was  a  proper  covenant  and 
clauses  to  be  performed.    1  don't  go  to  argue 
the  validity  of  it,  if  a  man  had  agieed  to  hold 
bad  for  three  years,  that  would  "he  a  lease ; 
and  if  Hoggins  and  Gybbon  had  agreed  cer- 
tainly for  three  years,  that  woold  have  been  a 
giant  of  the  office,  and  a  sufficient  evidence  of 
a  deputation,  htitit  is  nothing  but  an  af^reeinent 
fbr  a  deputation,  or  a  lease.    In  stnetnessof 
iaar  it  is  nothing ;  though  this  may  not  be  in 
point  of  law,  it  is  sufficient  between  them  for 
Gjbbon  to  be  deputy  in  fact,  who  came  with 
the  good  liking  of  Mr.  Huggins  and  with  bis 
ceoBent ;  that  he  was  deputy  in  fact  still  carry 
with  yoo,  and  that  Huggins  was  chief  in  tlie 
sfioe,  aad  bad  the  controul  thereof.    That  a 
Jkguiy  i»  cootmutabte  by  the  priftcipal|  and 


per  annum. 

The  next  was  Mr.  Wetland ;  there  was  a 
good  deal  sdd  by  him  about  the  coroner's 
sitting  npon  dead  bodies,  not  very  much  to  the 
purpose ;  and  then  he  gave  an  account  that 
Gybbon  did  act  during  four  years,  but  what 
was  become  of  the  repairs,  who  was  to  do* 
that,  I  do  not  find ;  as  to  the  repairs  and  taxes, 
it'  is  not  settletl  to  this  day.  if  upon  the  foot 
merely  from  the  trust  and  confideuoe  one  had 
hf  the  other,  if  all  the  expences  were  paid  by 
Mr.  Huggins,  then  he  built  the  strong  room  ; 
however  be  was  liable  to  the  charge.  You  will 
consider,  gentlemen,  by  whkt  law  this  can  be 
built ;  it  was  putting  a  ahow  of  cruelty  in  this 
office,  which  they  were -no  way  justified  te 
build :  things  for  torment,  and  not  for  the  ser- 
vice of  the  custody,  things  of  that  khid  are  not 
to  be  done  at  the  will  of  the  gaoler,  it  always 
ouglit  to  be  done  by  prder  of  their  superiors; 
if  in  the  city,  the  act  must-  be  done  by  the 
mayor  and  aldermen ;  if  not,  hj  the  com- 
mon-'Conncil :,  if  in  the  -county,  it  is  not  in  the 
power  of  the  gaoler,  it  must  be  done  by  the 
sessions ;  there  are  so  many  genttemen  of  the 
sessions  to  see  what  is  pro|ier  to  be  done  and 
decent  fbr  Christians,  that  there  Is  no  danger 
of  erecting  any  place  of  torment  I  do  Hot 
know  what  authority  either  Gybbon  or  Hug- 
gins had  to  build  it ;  Huggins  might  have 
pulled  it  down,  and  Gyhhon  would  have  beoi 
answerable  for  the  contenftpt.  There  is  do 
agreeoient  appears  between  Hoggins  and  Gyb- 
bon that  would  clear  it  up ;  besides,  as  to  the 
repairs  we  are  left  in  the  dark  still. 

Welhind  says,  that  in  the  year  1795,  Arne 
was  stark  naked  before  he  was  put  in  the 
strong  room.  Hoggins  urged,  that  it  was  not 
designed  for  any  such  purpose.  Welland  does 
not  detoy,  but  that  there  were  other  places  in' 
thegaoPtoput  him  in:  this  was  in  the  very 
year  when  the  act  passed  for  insolvent  debtors, 
when  fifty  or  sixty  wete  discharged  on  the  7th 
of  September,  before  that  time. 

Another  part  of  his  defence  is,  that  the  room 
was  neither  his  nor  Gybbon's  to  answer  for ; 
that  there  was  a  court  of  the  prisoners,  who 
formed  themsdves  into  a  jurisdiction,  and  made 
what  order  and  roles  they  pleased,  and  that 
they  were  so  trouUesoine  that  Gvbbon' was 
afraid  to  go  into  the  gaol :  I  do  not  know  what 
ei^cuse  this  is,  it  vrooTd  have  bean  very  fit  for 
them  to  have  appKed  to  another  place:  and 
though  Wellano  does  say,  that  there  was  a 
request  of  some  of  the  prisoners  to  have  him 
put  into  the  strong  room,  all  the  terror  this 
man  pot  any  body  in,  was  flinging  a  brick- 
bat on  the  Bare,  not  aiming  at  any  one,  and  this 
forced  them  to  pot  this  man  under  the  restraint 
of  the  strong  room.  It  was  the  reqoest  of 
nobody,  it  was  nobody  did  it ;  it  was  Tory 
much  to  have  such  a  combination,  but  every 
body  knows  that  Welland  is  an  attorney,  and 
kasbcsA  taken  notice  i»f  in  the  courts.    They 


aSS]  8  GEORGE  IL 

.  bavetDOt  given  aoy  account  of  any  man's 

b^ing  put  in  there  belore.    This  man  beiog  in 

a  sick  coDclitiau,  Welland  was  desired  to  ^o  to 

Ibe  upholders  at  Exeter- change,  they  are  very 

,  compassionate,  and  do  assist  people  of  their 

..'lellowship  I    and  ha  had  some  relief  given 

,  bim.    He  says,  tliat  he  never  knew  Mr.  Hug- 

gim  give  any  direclbn  in  tlie  management  of 

any  matters  after  Mr.  Gibbon  became  deputy, 

.  and  gave  an  account  as  to  the  coroner*s  sitting 

upon  dead  bodies ;  that  be  took  Barnes  not  to 

be  Hnggios's  servant,  and  Gybbon  therefore 

was  answerable  for  tlie  act  of  Barnes.    He 

never  io  much  as  saw  Mr.  Huggiosand  Barnes 

tf^ether,  and  that  he  did  not  so  much  as  know 

any  rule- money  paid  to  Huggins;  thaiGvb- 

bon  generally  was  paid  the  fees,  for  Gybbon 

paid  900/.  pfr  annum  to  Huggins.    Whether 

a  man  takes  the  fees  all  at  once  or  nat»  ii  is  tbe 

same  thii^. 

Green  says,  that  be  applied  to  Mr.  Gybbon 
in  order  to  have  a  room,  and  Mr.  Gybbon 
coald  not  go  into  the  gaol  for  fear  of  this  court 
of  the  prisoners ;  but  at  last  says,  that  he  did 
get  bimself  a  room  in  the  house,  and  did  lie 
Siere ;  thai  be  apprehended  Gybbon  was  tbe 
principal,  and  did  act. 

The  next  witness  Was  one  Howard,  who  was 
•.prisoner  there  before  Ame  came  in  ;  he  was 
fiiat  carried  into  the  spunging*  house,  and  at 
■last  brought  into  the  gaol,  nhen  be  came 
there  he  had  ootbin|f  to  lie  on,  and  Howard 
bad  a  bed  to  sell,  which  Arne  had  a  mind  to 
■purchase.  Howard,  i^entlemen,  did  not  give 
.an  acoiMint  of  any  free^esa  Arne  was  guilty 
of;  but  that  A«se  offend  more  for  tbe  things 
than  he  sold  tbem  tov :  whether  Arne  was  not 
in  haste  for  them,  or  whether  ofTered  more  for 
ucoi  than  they  wem  worth,  I  cannot  think  an 
aivoment  of  madness. 

Woodpock  giure  an  accoant  of  the  poor 
man's  being  there,  that  be  was  let  out,  and 
after  a  little  time  drove  in  again,  and  daring 
all  this  time  be  never  saw  Huggins  there;  for 
be  should  have  seen  bim  it  he  bad  come. 
Gentlemen,  Mr.  Hu^ns  put  it  bard  u|M>n 
callingr  these  p^ple. 

Humphreys  says,  that  Arne  was  a  roan  of 
some  suostaooe,  and  said  that  he  did  no  harm 
nor  hurt;  that  he.  did  some  odd  acts,  and  then 
be  was  carried  and  pu^  in  the  Strong  Room  in 
tha  manner  you  have  heard,  and  staid  there  till 
be.  died ;  and  never  saw  Huggins  there  till 
about  tbe  middle  of  September. 

London  say^t,  that  he  kept  a  boarding-house, 
and  boarded  a  good  iQ^ny  there  at  ^.  per  week, 
and  Arne  was  one ;  that  aflcrwards,  when  he 
came  to  quit  the  bouse  and  was  carried  into 
the  Strong  £(oom,  be  was  desired  by  tbe  Up- 
bolders  Company  to  take  some  care  of  bim ; 
^at4he  key  was  kept  by,  Barnes,  so  that  thera 
wsas  a  difficulty  to  carry  and  supply  bim  with 
|iro?isioi|8 ; .  that  he  said  he  would  giv«  it  up 
unless  he  had  the  key ;  that  he  bad  no  autho- 
rity to  let  him  out;  and  tliat  he  did  keep,  the 
|Bey  tUI  three  days  before  he  jdied«  and  then  de- 
^^KReditop,    Mehas^ireaaaaocomit^ftflbAt 
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act  of  Ame's  running  about  with  tba  fieatben, 
and  said  he  never  saw  Huggins  and  Gybbon 
there,  at  the  time  that  Arne  was  in  the  strong 
room;  and  that  Huggins  was  warden^  and 
Gybbon  was  deputy.  He  has  given  an  ac- 
count ^of  the  room  when  built,  aurl  of  tbe  sad 
condition  of  it. 

Gentlemen,  BIr.  Gwyn  said  the  same;  but 
that  he  never  saw  Huggins  there. 

Another  matter  that  Mr.  Huggins  insisted 
upon,  to  prove  the  evidence  not  to  be  true,  was, 
that  he  was  not  in  town. 

The  iirst  witness  that  he  called  was  his  soa, 
who  said,  that  from  the  first  of  September  in 
that  year  his  father  came  down  to  biro  in 
Hampshi^,  and  continued  till  the  14th  or  15tb, 
and  staid  14  or  15  days ;  I  do  not  find  but  it- 
might  be  after  that  that  be  was  at  tbe  Strorngp 
Room. 

Smith  prores  tbe  same,  and  that  be  was 
down  there  before  in  August. 

Knight  said,  that  he  was  there  in  August. 

Bird,  servant  to  Mr.  Huggins,  juniar,  said* 
that  he  was  there  in  August  seven  days ;  and 
that  he  was  there  the  {at  of  September  like- 
wise. 

Tucker  says,  that  he  wp»  employed  by  -  air 
George  Qjcenden,  and  tliat  be  sent  bis  coach 
with  Mr.  Hoggins  from  Wittenbam  toHenley- 
upon-Thames  about  the  l&tli  of  September. 

Sir  George  Oxeoden  agrees  with  the  ser- 
vant;  and  says,  that  on  the  17ih  or  Iftih  the 
prisoner  came  to  his  bouse,  and  went  away 
tbe  18th  or  19tb. 

I  must  observe  to  you,  gentlemen,  that  fron 
that  time  to  the  death  of  this  man,  there  is  no 
account  given  to  you  where  be  was. 

Hopkins  gave  evidence  to  shew  tbe  wit- 
nesses mistake.  Farrington  swore,  that  when 
Huggins  looked  in,  Hopkins  was  with  him  at 
that  time;  and  Hopkins  said,  that  he  went 
out  of  town  to  Oxford,  and  did  not  return  till 
the  I4lh  of  October.  Huggins  came  from  ^r 
George  Oxenden's^itbout  the  18th  or  lOtb,  and 
I  do  not  bear  from  auy  body  that  he  continued 
out  of  town  ; '  and  it  is  natural  to  believe  he 
ci^me  to  town,  lor  Henley  is  tbe  road  to  ooiBe 
up  to  London.  Hopkins  said,  he  did  not  go 
out  of  town  till  Uie  27th  of  September,  so  that 
from  the  19th  to  the  28th  both  might  bate 
been  at  the  Strong  Room  ;  and  I  beliefw  this 
was  the  time,  may  be  it  may  be  tbe  19tb. 
Hopkins  did  not  go  iill.>tlie  37th.  V?hat  I 
muat  leave  to  you,  gentlemen,  is,  that  tbb 
witness  said,  it  could  not  be  true  that  be  aad 
Huggins  ooald  be  together.  There  were  aboai 
ten  days  from  the  17th  to  tlie  S8ih,  and  it  ap- 
pears they  were  both  in  town ;  and  it  docs 
seem  to  come  pretty  nigh  the  4ime«  You 
gentlemen,  Huggins  came  again  a 
time ;  the  first  time  does  seem  to  tally, 
run  very  well,  if  not  both. 

Gentlemen,  you  must  take  this  with  you, 
whether  Hopkins  dees  not  confirm  what  Fan- 
rington  says,  though  he  said,  be  was  out  ef 
.town.  Farrington  says,  once  upon  a  time,  be 
wasaMbeStixmg-^iloaiD  doors  tbedoorWMopsii> 
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lid  thai  Ue  did  see  the  iritDesff,  (meaninff  Hop- 
kins) anil  thai  Arne  crept  inte  the  ^thew  of  his 
bed;  aod  Hepkioe  aaiil,  that  he  was  there,  hut 
be  could  Dot  see  the  leather- bed ;  that  he  was 
hi  somethingr  half  up  and  half  naked,  whicli 
ffidcooe  ra&er  oonnrws  than  weakens  the 
crideoce.     He  (Hopkins)  does  contradict  ano- 
ther matter;  that  he  does  not  know  that  Mr. 
Hugghis  was  there  at  the  room,  or  that  he 
cter  saw  bioD  there ;  that  be  (llot)kin8)  was  at 
the  atroDi^- room  door,  and  that  he  was  in  the 
same  manner  as  the  witness  that  was  tliere 
saM.     And  be  does  contradict,  that  Barnes  was 
a  aenrant  of  Huggina'a,  and  says  that  Hng- 
gum  was  not  to  be  at  the  charge  df  executing 
Ike  olfioe.    AH  that  Hopkins  says,  js,  that  he 
was  Clerk  of  the  Inquiries,  and  that  he  did  apply 
to  Mr.  Hoggins,  and  that  Mr.  Huggina  did 
not  think  fit  to  pot  him  in,  hot  he  sent  him  to 
Gybbon  to  lie  Clerk  of  the  Inquiries.    Bat  that 
be  was  clerk  to  Mr.  Hoggins  at  his  home,  he 
did  own  it  ;•  bat  in  a  ?ery  extraordinary  man* 
Ber,  that  b^  look  him  to  do  his  business  for  no  • 
tbiii|r.    He  said,  that  the  management  of  this 
ofiee  was  not  solely  and  clearlv  under  Mr. 
GyiiboB ;  but,  gentlemen,  as  to  thiiigs  of  con> 
■aqQeBce,  there  Mr.  Huggins  was  called  in,  so 
that  tt  appears  that  there  was  a  view  of  bis 
leokaog  after  the  prisoners ;  and  it  was  very 
well,  gentlemen,  that  he  should,  fbr  he  was  the 
liml  resort  upon  all  occasions.    Hopkins  says, 
that    he  does  not   remember .  any  discourse 
abMBt  Arne  with  Mr.  Huggins,  but  if  he  was 
dealt  c4  be  believes  he  might  do  it ;  but  does  not 
Bpoieiiiber  hrwas  desired  to  do  any  thing  as  to 
Ame.    It  seems,  gentlemen,  that  be  was  exa- 
mined in  a  strict  manner,  and  a  wise  enquiry 
BMde,  as  appears  by  an  examination  taken  be- 
fore Edward  Hughes, esq.  which  was  produced, 
and  shews,  that  he  had  g^veo  evidence  to  you 
contrary  to  that  examination.    In  tiiat  he  says, 
Hoggins  was  warden ;  and  that  he  (Hopkins) 
weal  from  the  Fleet  to  bim  every  day,  and  told 
Hoggins  whatever  was  considerable  that  was 
done  there ;  and  told  him  of  Arne.    He  agrees, 
that  there  was  a  discharge  of  prisoners  on  the 
7th of  September,  1725,  when  50  or  60  vere 
dbefaarged ;    and  cannot  say,'  but  when  they 
were  gone,  hot  that  there  was  room  enough  to 
pat  Ame  in.    He    denies  that   Bishop  and 
Gjibbon  spoke  to  bim  about  Arue,  which  Bishop 


The  next  witness  is  Mr.  Ame,iwho  was  a  re- 

huion  to  the  deceased;  be  sa^s,  that  the  ftrst 

aeeoont  he  received  of  his  miserable  condition 

nas  about  a  week  or  t^  days  before  the  poor 

OMn  died^  be  then  went  to  see  him,  and  found 

hia  grovelKng  at  the  door,  that  he  was  not 

rnly  become  hoarse,  but  almost  speechless : 

be  was  crept  down  and  fallen  at  the  door,  and 

hj  like  a  dog.    He  found  him,  upon  ojieoing 

(be  door,  iu  a  bad  condition  :  his  voice  was  so 

tecone,  that  it  wb-st  a  difficulty  to  understand 

Inn.    He  bad  a  gold  watch,  and  he  did  got 

Mtofhim  by  half  words  and  sentences  where 

it  was;  and  said,  that  the  place  was  uot  fit  for 

toy  creature  wfaatsoever,  neither  sick  nor  we!) ; 


and  that  be  could  not  have  lived  a  week  in  it. 
Gentlemen,  I  asked  one  of  the  witnesses,  wboK 
appeared  to  be  a  very  strong  man  (Louden),  if 
he  had  been  there  half  the  time,  would  it  not 
have  been  the  occasion  of  his  death  f  IVha 
owned  that  it  would. 

The  observation  my  brother  Csrter  made  ie* 
very  just :  that  if  a  strong  man,  being  put  into 
that  tilthy,  vile  place  it  would  kill  bim,  to  pat' 
into  such  a  place  him  that  wanted  health, 
death  was  more  sure.  If  he  was  a  weak  man,- 
there  was  no  danger  Of  his  escaping,  no  danger 
of  going  ont. 

As  to  bis  being  in  that  room  being  the  occa-. 
sion  of  his  death,  there  need  not  much  be  said* 

And  what  is  said  by  Mr.  Huggins,  except 
one  thing,  carries  little  or  no  weight;  and 
there  is  only  that  can  deserve  your  considera*' 
tion,  whether  he  did  die  by  the  cruefty  of 
Gybbon  or  Hoggins  P  Hiat  he  did  die  b^ 
duress,  it  is  not  to  be  supposed  to  the  contrary. 

That  in  point  of  law,  wherever  there  is  a  de- 
puty ap|H>inted,  the  superior  must  answer ;  for 
iiad  a  prisoner  of  30,000/.  escaped,  Mr.  Hog- 
gins must  have  paid  the  money. 

In  criminal  cases  I  do  not  thuik,  that  the 
warden  or  any  other  officer  should  answer  for 
murder,  unless  he  was  privy  and  consenting.  If 
this  sole  act  was  Gybbon^,  and  Huggins  na 
ways  consenting,  I  think  the  murder  lies  upon 
Gybbon,  not  Huggins.  Though  this  was  the 
act  of  Gybbon  and  Barnes,  whoever  has  a  band 
in  it,  and  the  authority  and  power  as  he  had^ 
if  it  is  true  that  he  si^w  htm,  and  he  would  not 
give  a  helping  hand  to  assist  him,  the  excepted 
rule  of  Scripture  would  be  true,  •  That  be  that 
is  not  for  me  must  be  against  me :'  and  if  he 
was  any  way  privy  to  the  carrying  him  and 
confining  him  there,  he  must  answer  for  tte 
murder  both  in  this  and  the  next  world. 

If  this  is  the  act  of  Gybbon  solely,  Hoggioft. 
is  not  to  answer  for  it  \  but  if  Huggins  was 
privy,  and  he  was  warden,  be  could  and  ought 
to  have  relieved  him. 

One  thing  more,  in  the  latter  part  of  the  de- 
fence Mr.  Huggins  made  for  himself,  was,[to  call 
vast  numbers  of  gentlemen  of  the  first  quality  ; 
sir  George  Oxenden,  sir  John  Hynde  gotten, 
in  all  about  twenty  he  called  to  his  character 
and  credit ;  and  if  these  gentlemen  are  not  suf- 
ficient, I  do  not  know  what  will  be :  his  cha- 
racter has  been  fully  established  ;  but  1  must 
observe  to  you,  whatever  the  character  a  maa 
bears,  if  he  is  guilty  of  that  act  which  destroys 
his  character,  bis  character  goes  for  nothing  i 
if  there  was  difficulty  or  great  doubt  happened 
upon  circumstances,  whether  Mr.  Huggin» 
was  p^uilty  or  not,  then  it  was  the  constant 
practice  to  be  governed  by  a  character:  I 
think  nobody  can  have  a  better;  he  has  had  a 
very  great  character  given  him.    * 

Not  long  &i»ce  a  person  produced  twenty- 
seven  people,  that  gave  him  a  character,  with 
no  comparison  to  this,  only  the  greatness  of 
numbers. 

Notwithslanding  which,  it  there  i^as  not 
doubted,  he  had  committed  the  fact;  and  the 
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jfiry  very  joatly  brought  in   their'  ycrdict, 
guilty. 

Verdicts^  in  cou?icting  of  people,  are  to  be 
founded  upon  the  evidence  thai  the  jury  has 
had  before  them :  and  t  hope  1  do  not  express 
myself  so  for  them  to  found  themselves  upon 
any  tiling  I  have  said  ;  for  they  will  determine 
according  to  the  evidence  that  has  been  lielbre 
them. 

Mr.  Attorney  General  produced  three  wit- 
Msses,  that  came  to  nothing. 

I  must  take  notice  of  one  piece  of  evidence 
given  by  Mr.  Hughes,  a  gentleman  of  probity 
and  distinction,  one  of  the  committee  appointed 
by  the  House  of  Commons.  He  tells  you, 
that  when  Mr.  Uuggins  was  under  ezamioa- 
tion  before  the  committee  relating  to  escapes 
during  the  time  be  was  warden,  Huggins  con- 
'  fessed  so  many  bad  escaped,  he  could  not  re- 
member them  all :  be  owned  one  Oliver  Read 
had  escaped,  and  was  retaken;  and  that  he 
himself  sent  to  Neweate  for  irons,  and  ordered 
Read  to  be  stapled  down  and  ironed  ;  and  that 
he  owned  be  paid  500/.  to  Read's  creditors  for 
the  escape  of  Read :  This  was  whilst  Gibbon 
acted  as  deputy. 

Mr.  Hoggins  does  gii»  this  answer  to  that ; 
that  Hopkins  proved  thai  Gybbon  acted,  and  so 
he  was  warden  in  law ;  1  cannot  tell  what  con- 
dition Gybbon  was  in,  and  what  security  be 
had  given ;  Uuggins  was  liable  lor  all  escapes. 

1  have  taken  pains  to  state  the  evidence  to 
you  as  fully  as  1  can  ;  and  i  hope  you  will  con- 
nder  it ;  and  that  God  will  direct  yon  to  do  for 
the  best. 

Then  one  was  sworn  to  keep  the  Jury,  and 
they  withdrew,  and  Mr.  Justice  Page  and 
Mr.  Baron  Carter  left  the  bench ;  and  Mr. 
Serjeant  Raby  with  the  lord  mayor  remained 
there ;  and  in  about  two  hours  and  an  half  the 
Jnry  returned. 

.  CUrk  ^  Arraigns,  Are  you  all  agreed  in 
^our verdict? — Omnes,  Yes. 

CUrk,  Who  shall  say  for  yon  ?  * 

Omnei,  Foreman. 

Clerk.  John  Huggins,  hold  up  thy  hand, 
pybich  he  did.)  Look  upon  the  prisoner :  Is 
&e  Guilty  of  the  felony  and  murder  whereof  he 
stands  indicted,  or  Not  Guilty  ? 

Foreman,  We  are  agreed  to  bring  in  our 
ferdict  special  to  the  Court. 

Att,  Gen,  What  is  there  doubt  in  point  of 
lawP 

Sen.  "Rahy,  What  that  doubt  is,  must  be  re- 
ferred to  the  Court. 

Foreman,  Was  there  any  medium  between 
bringing  him  in  Guilty  or  Not  Guilty  ? 

8erj.  jR^i^.  You  may  find  the  fact  specially, 
and  refer  the  special  matter  to  the  Court.  If 
anv  matter  of  law  arises  upon  that  doubt,  it 
will  be  explained.  You  may  give  a  ffeueral 
terdict  in  order  to  refer  that  to  the  judgment 
of  the  Court.  You  must  agree  upon  the  fact ; 
you  must  state  the  special  matter :  It  is  usual 
to  state  the  point  of  law  that  you  doubt  in. 
If  you  have  any  doubt  aa  to  the  law,  that  you 
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most  refer  to  the  Court;  but  as  to  the  fact, 
you  must  determine  yourselves. 

Att.  Gen,  What  is  it  makes  the  qneation 
doubtful  P 

Seij.  Raby,  The  jnry  do  believe  the  prisoner 
in  some  messure  guilty,  but  not  of  the  whole 
indictment. 

Foreman,  We  cannot  find  any  of  the  evi* 
deoce  come  up  to  shew  be  wasaiiliog,  abetting, 
and  assisting  Barnes  in  putting  him  into  the 
room. 

Serj.  Raby,  CaU  over  the  jury. 

CLofArr,  Aeswer  to  your  names.  (Winds 
they  did.)  Are  you  all  agreed  in  your  verdict  ? 
Is- John  Hoggins  Guilty  of  the  murder  and 
felony  whereof  he  stands  indicted,  or  Not 
Guilty? 

After  considering  some  time  among  them* 
selves,  the  Foreman  spoke  as  follows : 

Foreman,  We  agree  the  prisoner  was  ac- 
cessary to  the  murder  committed  upon  Edward 
Arne,  but  that  it  was  not  premeditated  in  him  ; 
that  be  has  been  privy  to  tbe  cause  of  thin 
man's  death,  and  might  have  prevented  it. 
Two  witnesses  swore,  that  Mr.  riuggins  wa» 
at  tbe  door  of  tbe  dungeon,  and  saw  Arne 
there ;  and,  as  he  did  not  discharge  him  at  that 
time,  be  was  accessary  to  that. 

8erj.  Haby.  If  he  was  privy,  he  was  guilty 
of  that:  if  he  was  privy  and  consenting,  if  be-diH 
concur  in  that  act,  be  is  guilty;  lor  it  wili 
imply  malice. 

If  he  died  by  duress,  and  he  was  ooncnrrinj^ 
and  consenting  to  it,  then  he  was  guilty  of  this 
act,  in  that  he  had  power  to  redress  it,  and  did 
notJ  If  he  was  privy,  you  must  consider  if  he 
was  concurring. 

Att,  Gen.  Jf  be  was  privy  and  consenting,  it 
does  im^ily  it. 

In  all  special  verdicts  the  jury  nerer  find 
malice. 

In  no  special  verdict  tbey  find  malice. 

Foreman,  Several  of  us  don't  think  hin^ 
guilty  of  the  malice. 

Att.  Gen,  The  law  will  imply  the  malice. 

Sery  Raby,  You  are  to  consider  and  find  thu 
fact. . 

Foreman,  We  all  agree  that  Arne  died  by 
duress ;  there  are  two  witnesses  to  prove  that ; 
but  that  the  prisoner  bad  no  forethought. 

Tbe  Jury  again  considered  among  them- 
selves; but  not  immediately  agreeing,  with- 
drew, and  staid  out  some  considerable  time,  and 
then  relumed. 

Clerk  of  Arraigm.  Are  yon  all  agreed? 

Foreman.  '*  We  areagreed,tl)at  there  is  suf- 
ficient evidence  to  prove,  that  they  saw  Mr. 
Hoggins  at  tbe  strong  room. 

**  We  agree  that  be  was  warden  of  the  Fleet 
prison ;  and  that  be  was  head- warden  at  tb* 
time  the  fact  happened,  as  mentioned  in  the  in- 
dictment ;  and  that  Gybbon  was  deputy,  and 
acted  as  such. 

**  Tbat>  James  Barnes  appeared  lo  ua  to  be 
servant  to  Gybbon,  and  was  employed  and 
acted  under  him  in  taking  car*  of  the  prisoners^ 
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tod  hft^  the  costody  of  tbem  ;  aod  pwticalariy 
«f  Edward  Arne." 

.  Att,  Gen,  Mr.Tanner,  you  must  write  down 
the  ▼erdict  of  the  Jury. 

Seij.  Raby.  Get  pen,  ink,  aod  paper  ready. 
Geotlemeo,  voa  must  tell  hira  what  he  is  to 
write:  (whicB  is  as  follows)  viz. 

That  James  Baroes,  at  the  time  mentioned 
ID  the  indictment,  made  an  assault  upon 
Edward  Ame,  being  then  a  prisoner  in  the  Fleet 
prtsoo  ;  did  take  and  imprison  him  without  his 
«MiseDt,  prout  in  the  indictment. 

Att.  Gen.  They  will  6nd  the  description  and 
sitoatioo  of  the  room  as  in  the  indictment;  they 
can  have  no  reason  to  doubt  of  that. 

That  James  Barnes  and  John  Hngffifins,  at 
the  time  of  the  imprisonment  of  the  said  Arne, 
knew  that  the  room  was  newly  built ;  and  that 
the  walls  were  moist  and  damp,  as  in  the  indict- 
.meat. 

Mr.  Strange.  Mr.  Hoggins  did  not  know  it 
at  first,  at  the  time  he  was  there,  when  the  door 
.was  open. 

Att.  Gen,  Are  the  jury  satisfied  that  Mr. 
Huggins  knew  the  state  and  condition  of  the 
room  during  the  time  Ame  was  there  ? 

Foreman.  We  agree  he  saw  the  building, 
and  that  be  must  know  it  an  unwholesome 
room,  as  described  in  the  indictment. 

Ati.  Gen.  Let  me  see  the  indictment.  (Which 
be  did,  and  read  the  words  as  to  the  description 
of  the  strong  room.)  He  roost  know  it  when  be 
was  at  the  Strong  Room  door. 

Serj.  Darnell.  It  is  necessary  that  the  jury 
aboald  know  what  the  Attorney  reads. 

Ait.  Gen.  Mr.  Tanner  has  twice  taken  it. 
How  long  (speaking  to  the  jury)  before  the 
death  of  Ame  do  you  find  the  prisoner  knew  the 
condition  of  the  room  ? 

■         

Foreman.  I  believe  it  to  be  fifteen  days  at 
Wast  before  the  death  of  Arne. 

Att.  Gen.  That  during  this  imprisonment 
and  detention  in  this  room,  the  said  Arne,  by 
reason  of  the  duress  of  such  imprisonment,  be- 
came sick  and  languished  there,  and  died,  proui 
in  the  indictuient. 

Hu^gint,  The  jury  are  upon  their  oaths,  will 
they  find  him  dead  by  my  means  f 

ftlr.  Strange,  I  desire  the  fact  may  be  found 
OS  it  is. 

.  Att,  Gen,  Mr.  Tanner  mind,  that  on  the  7th 
of  September  he  was  aiding,  abetting,  and  as- 
sisting James  Barnes. 

Foreman.  We  apprehend  the  man  conti* 
Boed  from  t)%e  7th  of  September,  and  we  appre- 
hend he  dic«  about  the  23d  of  October. 

Att.  Gen,  That  John  Hoggins  being  prin- 
iiipal  warden  during  the  imprisonment  ana  de- 
tentioo  of  the  said  Arne,  was  present  at  the  said 
room,  and  saw  Ame  in  that  room  under  the  du- 
ress of  that  imprisonment ;  and  that  be  beini^ 
present,  the  room  was  locked  up  with  the  said 
Aroeinit 

That  ^een  days  before  the  death  of  Arne, 
John  Hucrgina  being  then  warden  of  the  Fleet, 
aad  Mr.  Gybbon  deputy- warden,  he  saw  Ame 
■Ju'er  the  cmrfsM  of  that  iroprifionflWAt ;  and  the 
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said  Arnfe  was  confined  in  the  said  room,  and 
the  said  Huggins  being  then  present,  he  was 
locked  up  bv  James  ]£irnes,  aud  continued  in 
theaaid  confinement. 

Mr.  Strange.  That  is  not  according  to  the 
eridence.    It  should  be  found  thus : 

That  during  the  imprisonment  of  the  said 
Arne,  and  fifWen  days  at  the  least  before  his 
death,  John  Huggins  being  then  warden  of  the 
Fleet,  and  the  said  Thomas  Gybbon,  deputy 
and  acting  warden,  was  once  present,  and 
saw  the  said  James  Barnes  lock  up  the  door 
of  the  said  room,  the  said  Arne  being  therein 
imprisoned. 

And  at  the  time  Hoggins  turned  away,  Jamei 
Barnes  focked  to  the  door ;  and  Arne  continued 
under  the  said  imprisonment  therein,  until  the 
time  of  his  death ;  aod  the  jury  don't  find,  that 
Huggins  knew  the  said  Arne  was  in  tlie  strong 
room  when  he  was  first  pot  in  there. 

Ait.  Gen,  I  insist  upon  adding  the  words, 
'  aiding,  abettiofir*  >nd  assisting.'  And  *•  that 
Huggins  knew  of  the  badness  of  the  room.' 

Mr.  Strange.  They  don't  find,  that  during 
the  whole  time  Arne  was  there,  Hijgguis  knew 
of  the  badness  of  the  room. 

Att.  Gen,  The  jury  cannot  find  what  they 
don't  know. 

Foreman,  We  find  the  letters  patent  con- 
stituting John  Huggins,  esq.  warden  of  the 
Fleet,  prout  in  the  indictment. 

That  during  the  time  that  Gybbon  waa 
deputy- warden,  Huggins  acted  as  warden. 

Mr.  Strange.  That  does  not  appear. 

Att.  Gen,  Who  sent  for  irons  from  Newgate* 

Ask  whether  or  no  they  do  find,  that  at  the 
time  Gybbon  was  deputy -warden,  Huggins 
acted  as  warden. — ^Beavis  said  in  1725,  Hop- 
kins came  from  Huggins  about  business; 
that  at  the  same  time,  during  the  time  that 
Gybbon  acted  as  deputy -warden,  John  Hoggins 
acted  as  warden. 

The  Verdict  was  removed,  at  the  prayer  of 
Mr.  Attorney,  into  B.  R.  and  there  argued  by 
Mr.  Wiiles  and  Serjeant  Eyre ;  after  which,  it 
was  argued  atSerjeantVion-hall  in  Chsncery- 
lane,  before  all  the  judges,  by  Serjeant  Cbe« 
shire,  Mr.  Attorney,  Mr.  Solicitor,  and  Mr.  •- 
Wiiles,  for  the  king ;  and  by  Serjeant  Darnell, 
Serjeant  Eyre,  Serjeant  Hawkins,  Mr.  Peere 
Williams,  Mr.  Strange,  and  Mr.  Foster,  for 
the  f  lisoner.  But  as  every  thing  insisted  on 
by  either  side,  is  taken  notice  of  in  the  Opinion 
delivered  by  the  lord  chief  justice  Raymond,  it 
will  not  be  necessary  to  state  the  arguments  of 
counsel.* 

Mich.  Term,  4  Geo.  2  Regis,  B.  R.  1730. 

Rex  ver.  Hoggins. 

Raymond,  Chief-Justiccf 

This  was  a  Special  Verdict,  found  at  the  Old 
Bailey,  on  an  indictment  of  murder  against 
James  Barnes  and  John  Hoggins.    The  in<> 

■  ■  —  f 

*  Strange's  Reports,  vol.  S,  p.  883. 

t  Ld.  Raymond's  Reports,  vol.  S,  p.  UJ^k,^ 
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^ietment  sets  forth,  ««  TImI  J«h«  .Hoygini) 
tfm  the  l«tday  of  October,  in  tkm  12tti  y«tr 
6f  tho  late  kiim,  to  Die  1«t  day  of  January  nem 
followiog,  and  long  before  and  after,  waa  war- 
den of  the  prison  of  fhe  Fleet,  A%.  and  that 
James  Barnes  was,  dnrinf^  that  tiane,  serf  attt  to 
John  Hagg;intt,  and  emf>(oved  al»ut  the  care 
of  the  friionefs ;  and  that  James  Barnaa,  *  ex- 

*  istens  persona  crudells  nataris  «t  anonaais 
<  diepositionis  ei^  prisaaarios  in  eadetn  prbana 

*  ekisieot«^,'  on  the  Isi  day  of  Nowmher,  in 
tite  19th  year,  dec,  made  an  assault  apoa  voo 
Bdivsrd  Arne,  then  being  a  prisoner  in  the 
same  prison,  under  the  custody  of  the  said 
John  uuggin8,and  him  the  said  Edward  Arae, 
then  and  there,  witji  force  and  armS)  <Scc.  on- 
lawfully,  feloatougty,  wilfully,  and  of  his  ma- 
h^  alorethooght,  aiid  without  the  oonsent  of 
the  said  Edward  Arne,  took,  and  him  with  force 
and  arms,  &o.  to  a  certain  room,  within  the 
arisen  afhresaid,  then  newly  built,  unfatwfttlly, 
iEC.  coDreyed  a«d  led,  and  him  the  said  Bd- 
ward  Arne,  with  force  and  arms,  &c.  hi  the 
teid  room,  for  a  long  time,  to  wit,  fbr  the  space 
of  six  weeks,  then  nextlbllowtog,  nnlawluiiy, 
fcc.  imprisoned  and  detamed,  and  him  the  said 
Edward  Arne,  then  and  there,  with  force  and 
arms,  &c.  for  all  the  time  last  oMfntioned,  in 
that  room,  <  absque  solamine  iQfnis  necnon  sine 

*  aliqua  matula,  scaphio,  vel  aliquo  alio  hujus. 

*  modi  utensili,'  unlawfully,  8^.  forced  to  re- 
main  and  be  (the  walls  of  the  aforesaid  room, 
made  of  bricks  and  mortar,  at  the  aforesaid 
timeof  thehnprisonment  of  the  said  £dward 
Arne,  in  the  same,  being  very  moist,  and  the 
room  aforesaid  being  situate  over  the  common 
sewer  of  the  said  prison,  and  near  the  [dace 

*  uIm  sordes  et  fitnus  prisonee  predictie  necnon 
<excremenla  pcisonarioruin  pnedtctorum  ad- 

*  tunc  usualiter  posita  f  uerunt,'  by  reason 
whereof  the  room  aforesaid  then  was  very  un- 
wholesome, and  greatly  dangerous  to  the  life 
of  any  person  detained  in  Ae  same.")  And 
the  indictment  furtlier  sets  forth,  ■*  That  the 
said  James  Barnes  and  John  Hoggins,  at  the 
said  time  of  the  imprisonment  of  tlM  said  Ed- 
ward Arne  in  that  room,  well  knew  tliAt  the 
eaid  room  had  then  been  newly  built,  and  that 
the  waUs  of  that  room,  being  made  of  bricks 
and  mortar,  were  then  very  moist,  and  that  the 
said  room  was  so  situate  as  aforesaid."  And 
the  indictment  further  sets  forth, ''  That  the 
■aid  Edward  Arne,  during  the  imprisonment 
end  detaining  aforesaid,  in  the  said  room,  viz. 
the  7th  of  November,  &c.  by  dtiress  of  the 
same  imprisonment  and  detaining,  became  sick, 
and  thereby  from  the  same  7th  day  of  Novem- 
ber, until  the  7th  day  of  December,  then  next 
following,  in  the  room  aforesaid,  languished, 
on  which  said  7th  day  of  December,  the  said 
Edward  Arne,  by  duress  of  the  imprisonment 
and  detainii^  aforesaid,  in  the  room  aforesaid, 
died,"  &p.  The  indictment  further  sets  forth, 
*^  That  the  said  John  HuggiIu^  being  a  person 
ef  a  cruef  nature,  and  savage  disposition,  and  a 
grievous  and  inlmmane  eppressor  of  the  pri- 
^tMrsiAthe  tame  prisoB,  uuder  his  custody 


heiojjg,  during  his  aaMl  imprisonment  and  de- 
taining of  the  aforesaid  Edward  Arne,  in  the 
toom  aforesaid,  viz.  the  said  7th  day  of  No- 
vember, &c.  and  divers  other  days  and  time% 
during  that  imprisonment  and  detaifaiuff,  at 
London,  &e.  fdonlously,  wilfatty,  and  of  his 
malice  aforethought,  was  pnee»nt,  aiding,  abet- 
ting, comfbrtiag,  ansistiiig,  and  maintaimngf 
the  aforesaid  James  Barnes,  f^lonieusly,  w9« 
fnlly,  and  of  his  mahoe  aforethought,  the  said 
Bdward  Arae,  in  manner  aforesaid,  to  kill  aai 
murder :  and  so  thejurors  afoi«said,upon  their 
eatfa  aforesaid,  say ,  That  the  said  James  Bamea 
i|Bd  John  Huggins,  the  said  Edward  Arne,  ift 
manner  and  form  afqresaid,  feloniously,  wil*> 
folly,  and  of  their  malice  aforethought,  did  kill 
eiad  murder,  against  the  peace,"  Aec. 

On  Not  Guilty  pleaded  by  the  prisoner, 
Uugl^as,  the  jury  find  a  Special  Verdict,  ee 
follows :    *<  That  queen  Anne,  by  her  letters 
patent,  bearing  date  the  93d  of  July,  in  the  18th 
year  of  her  reign,  granted  to  John  Huggins» 
named  in  the  indictment,  the  office  of  warden 
or  keeper  of  the  Fleet,  and  keeper  of  the  prison, 
and  garol  of  the  ^leet,  situate,  See,  and  of  the 
prisoners  then  committed,  or  to  be  eomnritled 
tn  the  prison  and  gaol  of  the  Fleet  aforesaid  ; 
and  the  capital  messuage  for  the  custody  of  the 
prisoners,  Imd  thirteen  messuages  in  ihe'parisk 
aforesaid,  and  all  other  messuages,  &c.  and  all 
that  rent,  fee  or  salary  of  71.  19s.  Id.  veariy, 
ffavable  and  to  be  paid  by  the  hands  of  the  she- 
riffs of  her  city  of  London,  and  her  county  of 
Middlesex,  Hce,  and  all  other  rents,  &c.  and 
him  the  said  John  Huggins,  warden  or  keeper 
of  the  Fleet,  and  of  the  prison  and  gaol  of  the 
Fleet  aforesaid,  for  herself,  her  heirs  and  suc- 
cessors, did- make,  ordain,  and  constitute,  by 
the  same  letters  patent :  to  have,  hold,  enjoys 
and  exercise  the  said  office,  messuages,  lands^ 
Sec.  to  the  afprsesaid  John  Huggins,  bj  him«^ 
self,  or  b^  his  sufficient  deputy  or  deputies,  for 
and  dunng  his  natural  life,  in  as  ample  mait* 
ner  and  form  as  sir  Jeremy  Whichcot,  baronet, 
or  any  other  warden  of  her  prison  of  the  Fleet 
aforesaid,  the  said  office  and  other  the  pre- 
misses, or  any  of  them,  had  before  had,  held, 
used  or  enjoyed,  or  ought  to  have  had,  heht, 
used,  or  enjoyed  ;  with  the  usual  avermeota : 
and  they  farther  Hod,  that  the  said  John  Huji^- 
gins,  l9t  of  September,  in  the  12th  of  the  late 
king,  and  fbr  divers  years  before,  and  conti- 
nually from  thence  after,  until  the  1st  of  Ja- 
nuary  then   next   following,  was  warden   or 
keeper  of  the  said  prison  of  the  Fleet ;  and  that 
one  Thomas  OybtK>n  for  all  the  same  time  was 
deputy  of  the  said  John  Husgiiis  in  the  said 
office  of  warden  or  keeper  of  the  prison  of  the 
Fleet  aforesaid,  by  the  same  John  Hnggini 
appointed,  and  acted  as  such  his  deputy :  and 
they  further  find,  that  James  Barnes,  in  the 
indictment  named,-  for  all  the  same  time  was 
servant  of  the  said  Thomas  Gybbon,  deputy  of 
the  said  John  Huggins,  in  the  same  omoe  so 
as  aforesaid  being,  and  acted  under  the  said 
Thomas  Gybbon,  Sec.  in  and  about  the  care  of 
the  prisonera  committed  to  the  said  prison,  and 
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k  the  nme  prison  beioff,  «d4  paryculaHy  in  > 
aad  aboBi  the  care  of  Edward  Aroe,  iii  tbe  io-  i 
dJctment  Bamed,  then  and  there  a  prisbner  in  \ 
Ibesame  prison  being:  thej  farther  6nd,  that 
tbe  said  James  Barnes,  the  7th  of  September, 
is  tbe  l.$tb  year,  &c.  io  and  upon  tbe  said  Ed- 
yard  Arne^  a  prisoner  in  tbe  same  prison  then 
ps  aforesaid  being,  in  nanoer  and  rorm  as  in 
tbe  said  indictment  is  specified,  made  an  as- 
laolt,  and.bim  tbe  said  Edward  Ame,  then  and 
there  withoat  his  consent,  in  manner  and  form 
99  in  the  said  indictment  is  specified,  took,  and 
Uffi  the  said  Edward^  Arne  to  a  certain  room 
within  the  said  prison  then  nevrly  built,  in  the 
same  indictment  meots»Ded,  without  his  con- 
sent, in  manner,  &c.  con?eyed  and  led,  and 
faiffl  the  said  Edward  Arne,  m  the  said  room 
lor  a  long  time,  to  wit,  for  the  space  of  forty - 
firar  days  from  thence  next  following,  withoat 
tbe  consent  of  him  tite  said  Edward  Arne,  in 
manner,  8tc.  imprisoned  and  detained,  and  him 
Ibe  said  Edward  Arne,  than  and  there  for  all 
tbe  time  Jast-nientioned  in  that  room,  *  -absque 
.'  solamine  ignis  necnon  sine  aliqua  roatula, 
'  acaphio,  rel  ali^uo  alio  biijusmodi  lilensili,'  to 
lemain  and  be  without  his  consent  in  manner, 
&e.  forced :  and  tbey  further  find,  that  tbe 
walk  of  tbe  said  room' were  made  of  bricks  and 
mortar;  and  at  the  said  time  of  the  imprison - 
nent  of  the  said  Edward  Arne  in  the  same 
were  very  damp  ;  and  that  the  said  room  was 
aituate  over  tbe  common  sewer  of  tbe  said  pri- 
aoB,  near  tbe  place  *  ubi  sordes  et  fimus  pri- 

*  noMs  prsdictse  necnon  excrements  prisonario- 

*  mm  prsedictornm  adtunc  usualiter  posita  fue- 

*  root,'  by  reason  whereof  the  said  room  was 
then  very  unwholesome,  and  greatly  dangerous 
to  the  lile  of  any  person  detained  in  the  same : 
and  tbey  farther  find,  that  the  said  James 
Barnes,  at  tbe  said  time  of  tbe  imprisonment  of 
tbe  said  Edward  Arne  in  that  room,  well  knew 
that  the  said  room  had  tben  been  newly  built ; 
aad  that  tbe  walls  of  that  room  were  made  of 
bricks  and  mortar,  and  were  then  very  damp ; 
and  that  the  said  room  was  situate  so  as  afore- 
aaid:  and  tbey  further  find,  that  during  the 
said  imprisonment,  and  detaining  of  the  said 
Edward  Arne  in  tbe  said  room,  to  wit;  by  the 
spaoe  of  fifteen  days  at  least  before  the  death 
af  the  said  Edward  Arne,  the  said  John  Hug- 
^na  knew  that  the  said  room  had  been  tben 
Mwly  built,  and  that  the  walls  of  that  room 
were  made  of  bricks  and  mortar,  and  then  were 
damp  ;  but  whether  the  said  John  Hoggins 
knew,  that  on  the  said  7th  day  of  September, 
m  the  IStb  year, &c.  tbe  juroi^  know  not:  and 
tbey  further  find,  that  the  mid  Edward  Arne, 
dmiog  the  said  imprisonmeut  and  detaining  of 
bbn  me  mid  Edward  Arne  in  the  mid  room,  to 
wit,  tbe  lOtb  day  of  the  same  month  of  Sep- 
tember, in  the  13th  year  abovemid,  b^  durem 
'•f  the  same  imprimnment  and  detaining,  be* 
mom  sick  in  tbe  said  room ;  and  thereby  from 
tbe  aaaie  10th  dajr  of  September,  io  the  isUi 
ywv  abovemid,  until  the  SOth  day  of  October 
Ibtn  Best  following,  in  tbe  said  room  lan^piisb- 
td^  on  yrkifib  mid  SOth  day  of  October,  m  tbe 


13th  year  abovemid,  tbe  said  Edward  Ame,  by 
duremof  the  mid  imprisonment  and  detaining 
in  tbe  room  aforesaid,  died,  to  wit,  at  London, 
&c.  And  they  further  find,  that  during  tb^ 
imprisonment  and  detaining  of  tbe  said  Edward 
Ane  in  the  mid  room,  lo  wit,  by  the siaoe  of 
tiReen  days  at  least  before  the  death  of  tne  mid 
Edward  Arne,  the  mid  John  Huggias  was 
once  present  at  the  said  room,  and  tben  and 
there  mw  the  said  Edward  Ame  in  that  room, 
under  tbe  durem  of  tbe  mid  imprisoomentj  and 
tben  and  there  turned  away  ;  and  the  said 
James  Barnes  k>cked  the  door  of  the  mmt 
room,  at  the  mme  time  in  which  tbe  said  John 
Huggins  turned  away  as  aforesaid  (tbe^mma 
Edward  Arne,  at  the  said  time  in  whieli  tba 
mid  door  was  locked  by  tbe  said  James  Baruea, 
being  in  tbe  mid  room  under  duress  of  the  wiid 
imprisonment.)  And  they  furtJier  find,  that 
the  said  Edward  Arne,  in  the  said  room,  under 
durem  of  the  mid  imprisonment  remained,  and 
was  continued  from  the  mid  time  in  which  the 
said  door  of  the  said  room  wm  so  locked  by  ihe 
said  James  Barnes  m  aforesaid,  until  the  said 
time  in  which  the  mid  Edward  Arne  m  as 
aforemid  died  :  and  they  fi/rther  find,  that  the 
mid  John  Huggios  sometimes  acted  as  warden 
or  keeper  of  the  mid  prison,  during  the  time  in 
which  he  tbe  same  Thomas  Qyblion  was  de- 
puty of  the  said  John  Hoggins  in  the  said  o^ 
fioe  m  aforemid ;  hot  wbeSier  upon  the  wbol^ 
matter,"  6cc. 

Tbe  Record  of  this  Indictment  and  Special 
Verdict  being  removed  into  tbe  King's- jjencb 
by  Certiorari,  it  wm  argued  on  Tuesday  tha 
16th  of  June,  1730,  by  Mr.  Wiilea,  for  the 
king ;  and  Mr«  Serjeant  Eyre,  for  the  prisoner. 
And  on  the  last  day  of  Michaelmas  term  fol- 
lowing, af\er  the  case  had  been  argu?d  on  the 
14th  of  November,  at  Serjeant's-inn-ball,  before 
all  the  twelve  judges,  the  lord  chief-justice 
(Raymond)  deliver*^  the  opinion  of  the  judges. 

In  this  case  two  qumtions  have  been  made, 
first.  What  crime  the  facts  foonu  upon  Barnes 
in  the  Special  Verdict  will  amount  to  ?  Second, 
Whether  tlie  prisoner  at  the  bar  ia  found  guilty 
of  the  mme  offence  with  Barnes  ? 

First,  As  to  the  first  question  it  is  very  plain, 
that  tbe  facts  found  upon  Barnes  do  amount  to 
murder  in  him.  Murder  may  be  committed 
without  any  stroke.  The  law  bm  not  confined 
the  offence  to  any  particular  circumstances  or 
manner  of  killing ;  but  there  are  as  many  ways 
to  coounit  murder,  m  there  are  to  destroy  a 
man,  provided  the  act  be  done  with  maUce, 
either  exprem  or  implied*  Hale  P.  C«  46,  3 
Inst.  53.  Murder  is,  where  a  person  kills  ano* 
ther  of  malice,  ao  be  dies  w^ihin  a  year  and  a 
day.  Hale  P.  C.  43.  And  malice  may  be 
either  expremed  or  implied.  In  this  case  the 
jury  have  found  tbe  malice  exprem ;  for  tue 
facts  charged  on  Barnes  are  laid  in  the  indict- 
ment to  be «  ex  malitia  sua  prtecogiuta,'  to  wit, 
that  he,  having  the  custody  of  Arne,  asmnlted 
him,  and  carried  him  to  this  unwholesome  room^ 
and  confined  hUn  there  by  force  against  his 
will,  and  withoat  bis  «OBient,aad  without  pro- 
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per  sapport,  <  ex  malitia  sua  pnecogilata  ;*  by 
means  of  which  he  langfatshed  and  aied.  AncI 
the  jury  have  found  that  Barnes  did  all  these 
facts, '  modo  et  forma  prout  in  iodictamento 

*  prcedicto  specificatur.* 

Bat  upon  iinding  of  these  facts  there  is  also  a 
plain  malice  arising  in  construction  of  law. 
Hale  P.  C.  46.  The  law  implies  malice  in  re- 
spect of  the  person  killingf.  If  a  prisoner,  bv 
duress  of  the  gaoler,  comes  to  an  untimely  end, 
it  IS  murder.  It  is  not  necessary  tu  make  it 
duress,  that  there  should  be  actual  strokes  or 
bounds.  And  in  S  Inst.  S5,  the  potting  into  a 
dungeon  is  duress,  or  into  a  place  too  strait,  S 
Inst.  91,*  pluis  arctmentque  devoit,'  Cromp. 
90.  The  nntimel;^  end,  mentioned  by  lord 
chief  justice  Hale,  is  what  is  meant  by  Briton, 
cap.  11,  fol.  18.  If  a  man  die  in  prison,  the 
coroner  is  to  take  an  inquest  upon  the  ? iew  of 
the  body  ;  and  if  it  is  found  by  the  inquisition, 
that  the  person  was  brought  nearer  to  death, 
and  farther  from  life,  <  per  dure  gard  del 
gaoler,'  it  is  felony. 

The  reasons  wny  the  law  implies  malice  in 
•uch  cases  are  plain.  Because  ft  is  a  breach  of 
his  duty,  and  of  the  tmst  which  the  law  has  re- 
posed in  htm.  A  prisoner  is  not  to  be  punished 
in  gaol,  but  to  be  kept  safely.  Flet  38, 
Bract.  105.  The  act  also  is  delibdrate.  And 
the  nature  of  the  act  is  such,  as  that  it  must 
apparently  do  harm.  It  is  also  cruel ;  as  it  is 
committed  upon  a  person  that  cannot  help  him- 
self. And  it  IS  committed  by  force,  and  without 
the  consent  of  the  prisoner.  So  that  the  charge 
in|  the  indictment  agaiost  Barnes  is  murder  ; 
and  these  facts  found  in  the  verdict,  as  to 
him,  fully  maintain  the  indictment,  and  amount 
to  murder.  But  Barnes  is  not  before  theCourt, 
he  having  fled  (as  it  is  said)  from  justice. 

Second.  The  next  question  is.  Whether  the 
prisoner,  Huggins,  is  found  guilty  of  the  same 
offence  as  Barnes ;  or  how  far  it  appears,  by 
this  Special  Verdict,  that  be  has  been  aidbg 
and  assisting  to  Barnes  in  the  committing  of 
these  facts  P 

In  the  indictment  the  offence  is  as  strongly 
charged  upon  Huggins  as  upon  Barnes.  The 
iddictment  charges,  that  the  prisoner  at  the  bar^ 
during  the  imprisonment  of  Ame  in  the  said 
room  (the  situation  and  condition  of  which  the 
indictment  expressly  charges  Huggins  to  hate 
the  knowledge  of),  on  the  7th  of  Norember, 

*  et  dtversisj  diebua  et  vicibns,|  during  that  im- 
prisonment, feloniously,  voluntarily,  and  of  his 
malice  aforethought,  was  present,  aiding,  abet- 
ting, comforting,  and  assisting  the  said  Barnes, 
the  said  Ame  feloniously,  and  of  his  malice 
mforethought,  to  kill  and  murder,  eke.  which  if 
ibnnd  by  the  verdict,  would  certainly  be  murder 
in  the  prisoner.  But  there  is  a  great  difference 
in  the  finding  the  verdict.  As  to  Huggins,  the 
jury  have  only  found  these  facts,  viz.  That  he 
had  the  office  of  warden  of  (he  Fleet,  &c. 
irranted  to  him  by  letters  patent  of  22  July, 

■  ta  Ami.  to  hold  for  his  life,  and  to  execute  by 
himself  or  his  deputy :  That  he,  1  Sept.  12 
IBreo.  1,  aod  btfort  aadfrem  tliencnts  U  Jan. 
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12  Geo.  1,  wai  warden  of  the  Fleet:  That 
Thomas  Gybbon  was,  and  for  all  that  time 
acted  as  his  deputy  in  that  office :  that  Janes 
Barnes  was  ibr  all  that  time  servant  of  Gybbon, 
and  acted  under  him  about  the  care  of  the  pri« 
sonerF^  and  particulariv  about  the  care  of  Ame : 
then  ttiey  find,  that  Barnes  assaulted  and  car* 
ried  by  rorce  the  said  Ame  into  the  room,  and 
kept  him  there  against  bis  consent,  prout  in  the 
indictment,  forty-four  days:  then  they  find 
the  situation  and  condition  of  the  room,  whereby 
it  was  very  unwholesome,  aad  dangerous  to  the 
life  of  any  person  kept  therein  :  that  Hug- 
gins, during  the  imprisonment  of  Ame  in  tlukk 
room,  viz.  for  fifteea  day s  before  Arue's  death, 
knew  that  the  room  was  then  lately  built,  and 
that  the  walls  were  made  of  brick  and  mortar, 
and  were  then  damp ;  Kut  whether  he  knew  it 
the  7th  of  i!>eptember,  ignorant:  that  Ame,  the 
10th  of  Sepiember,  12  Geo.  1,  by  duress  of 
imprisonment,  became  sick,  and  languished  to 
the  20ih  of  October,  and  then  died  by  durew 
of  imprisonment  in  the  said  room :  that  during 
the  imprisonment  of  Ame  in  that  room,  viz. 

*  per  spatium  quindecim  dierum  ad  minus'  be- 
fore bis  death,  Huggins  was  once  present  at 
that  room,  and  then  saw  the  aaid  Ame  in  that 
room,  *  sub  duritie  imprisonamenti  pnedicti  ac 
adtunc  et  iMdem  seavertit,'  and  the  said  James 
Barnes,  the  same  time  as  Huggins  turned  bim*- 
self  away,  locked  the  door ;  the  said  Ame,  at 
the  time  when  the  said  door  was  locked  b^ 
Barnes,  being  in  the  said  room,  '  sub  duritie 

*  imprisonamenti  proedicti ;'  and  that  Ame  re- 
mained under  that  duress  till  his  death :  that 
Huggins  acted  sometimes  as  warden,  during 
the  time  Gybbon  was  deputy :  but  it  is  not 
found  that  he  acted  as  warden  during  the  con- 
finement of  Ame. 

The  judges  are  all  unanimously  of  opiuiOQ, 
that  the  facts  found  in  this  SpecTal  Verdict  do 
not  amount  to  murder  in  the  prisoner  at  the 
bar ;  but  as  this  Special  Verdict  is  found,  they 
are  of  opinion  that  he  is  not  guilty.  Though  he 
was  warden,  yet  it  being  found  that  there  was  a 
deputy,  he  is  not,  as  warden,  guiktv  of  thefael» 
committed  under  the  authority  of  his  deputy. 
He  shall  answer  as  superior  for  bis  deputy  ci- 
viliy,  but  not  criminally.  It  has  been  settled, 
that  though  a  sheriff  must  answer  for  the  of- 
fences of  his  gaoler  civilly,  that  is,  be  is  sub- 
ject in  an  action  to  make  satisfactioa  to  the 
party  injured,  yet  he  is  not  to  answer  crimiuallj 
for  the  offences  of  his  under  officer.  He  only 
is  criminally  punishable  who  immediat€ly  docs 
the  act,  or  permits  it  to  be  done.  Hale  P.  C.  114. 
So  that  if  an  act  be  done  by  an  under  oflto^, 
unless  it  is  done  by  the  command  or  direo(iod« 
or  with  the  consent  of  the  principal,  the  prioci- 
pal  is  not  criminally  punishable  tor  it  In  this 
case  the  fact  was  done  by  Barnes ;  and  it  no 
where  appears  in  the  Special  Verdict,  that  the 
prisoner  at  the  bar  ever  commanded,  or  direct- 
ed, or  consented  to  this  duress  of  imprisonaaeiit; 
which  was  the  cause  of  Arne's  death.  1.  No 
command  or  direction  is  found.  And  8.  It  is 
not  foasd  that  Huggins  kuew  of  iu    Thai 
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vltklk  nsde  'the  daress  in  this  ease  wai,  1. 
Bmei'tt  carrjiair  and  putting,  and  confining 
Ane  in  this  reom  by  force  and  against  his  oon- 
Kot    9.  Tbe  aitjiation  and  condition  ef  this 
room.    Now  it  is  not  found  that  H uggins  knew 
of  tbese  several  circumstances,  which  roade 
the  duress.     1.  It  is  not  found  that  be  knew 
ay  thing  of  Barnes's  carrying  Ame  thither. 
S.  Nor  that  be  was  there  without  his  consent, 
or  without  proper  support.    3.  As  to  the  room, 
it  is  found  by  tbe  verdict,    1.  That  tbe  room 
was  built  of  bricks  and  mortar.    3.  That  tbe 
walls  were  va/c^c  humida,    3.  That  the  room 
was  situate  on  tbe  common  sewer  of  tbe  prison, 
and  near  tbe  place  where  the  filth  of  tbe  prison 
and  excrement  of  tbe  prisoners  were  usually 
laid,  raiion€  quorum  the  room  was  very  un- 
wholesome,  and  the  life  of  any  roan  kept  there 
was  in  great  danger.    But  all  that  is  found 
with  respect  to  the  prisoner's  knowledge  is, 
that  for  fifWen  days  before  Arne's  death  be 
knew  that  the  room  was  then  lately  built,  re- 
center ;  that  tbe  walls  were  made  of  brick  and 
mortar,  and  were  then  damp.    But  it  is  not 
foond,  nor  does  it  appear,  that  be  knew  they 
were  dangerous  to  a  man's  life,  or  that  there 
was  a  want  of  necessary  support.    Nor  is  it 
fiKBd   that   be   directed   or   consented   that 
Ame  sbottki  be  kept  or  continued  there.    The 
chief  thing  relied  upon  is^   that  tbe  verdict 
6oda,  that  once  tbe  prisoner  at  tbe  bar  was 
present   at   tbe   room,  and   saw  Ame   *  sub 
duritie  imprisonamenti  pnedicti,  et  se  avertit,' 
6cc.  which,  as  was  objected,  made   him  an 
aider  and  abettor.    But  in  answer  to  this,  1. 
Being  pnsent  alone,  unless  be  knew  all  tbe 
circumstances,  and  directed  that  Ame  should 
continue,  or  at  least  consented  that  be  should, 
cannot  make  bim  an  aider  or  abetter  in  the 
nnrder.    Kelynge  113.    A  man  may  be  pre- 
sent, and  be  entuely  innocent.    He  may  be 
casually  present.     2.  The  rerdict  is,   *  vidit 
sub   duritie  imprisonamenti   prsdicti.'      He 
migbt  see  him,  and  see  bim  while  be  was 
*  sub  duritie  imprisonamenti  preedicti,'  that  is, 
while  be  was  in  fact  under  tbe  duress  by 
Barnes ;  but  it  does  by  no  means  follow  from 
thence,  that  he  knew  that  tbe  man  was  under 
thb  duress,  and  it  is  not  found  that  be  did  know 
it.    It  was  objected,  that  if  he  saw  tbe  man 
under  this  duress  be  must  know  it,  and  it  was 
bis  Mw  to  deliver  bim.    But  we  cannot  take 
things  by  inference  in  this  manner.    Tbe  vidit 
does  not  imply  a  knowledge  of  tbe  several  facts 
that  made  tbe  duress.    If  tbe  nature  of  this 
doreis  be  considered,  it  is  impossible  that  it 
should  be  discovered  by  one  sight  of  the  mau. 
It  consists  of  several  ingredients  and  circum- 
stancesy  that  are  not  necessary  to  be  discovered 
upon  sight :  for  though  be  saw  Ame  in  the 
nom,  yet  by  tbe  view  he  could  not  tell  that  be 
was  tfiere  without  bis  consent,  and  by  force,  or 
that  be  wanted  necessary  relief.     It  is  not 
ivsnd  that  the  roan  made  any  complaint  to 
kin,  or  that  any  application  was  madie  to  him 
en  tbe  man's  behalf.     I  f  be  wte  there  with  his 
0nKUtf  it  waold  ttfce  off  the  duress.    Bis  see- 


ing is  but  evidence  of  bis  knowledge  of  th( 
things  at  best,  and  verv  poor  evidence  too.  And 
tberefbre  the  jury,  if  tbe  fact  would  have  borne 
it,  should  have  found  that  Huggins  knew  that 
Ame  was  there  without  his  consent ;  and  that 
he  consented  to  and  directed  bis  continuance - 
there.  Which  not  being  done,  we  canuot  in- 
tend these  things,  nor  infer  them.  For  in  spe- 
cial verdicts  in  criminal  casen  the  Court  must 
never  intend  nor  infer  facts,  but  judge  upon  the 
facts  found,  and  not  on  tbe  evidence  of  the 
facts.  Kelynge  78.  Whether  a  roan  is  aiding 
and  assisting  in  murder  or  no  is  matter  of  fact, 
and  ought  to  be  expressly  found  by  tbe  jury. 
Kelynge  111,  Rex  vers.  Plummer.  It  does 
not  appear  by  the  special  verdict  there  that 
Glover,  or  tbe  person  unknown,  who  ahot  off 
tbe  gun,  did  dischaige  it  against  any  of  tbe 
king's  officers,  but  it  migbt  be  for  aught  that 
appears  for  another  purpose :  though  upon  tlie 
particular  circumstances  in  the  special  verdict 
there  are  things  found  which  were  a  sufficient 
evidence,  that  tbe  gun  was  discharged  against 
tbe  king's  officers,  and  so  it  might  be  reason* 
ably  intended,  considering  they  were  all  armed, 
and  in  prosecution  of  an  unlawful  act  in  tbe 
nighty  which  they  designed  to  justify  and 
maintain  by  force ;  especially  wneo  the  gun 
was  shot  off  upon  the  watch- word  given  ;  and 
as  the  king's  officers  were  encteavouring  to 
seize  tbe  wool ;  tbe  jury  thereupon  migbt  well 
have  found  that  tbe  fusee  was  discharged 
against  the  king's  officers.*  But  since  (they 
had  not  found  it,  the  Court  were  confined  to 
what  they  bad  found  positively ;  and  were  not 
to  judge  tbe  law  upon  evidence  of  a  fact,  but 
upon  tbe  fact  when  it  is  found.  See  Kelynge, 
118. 

This  case  was  so  well  argued  on  both  sides, 
that  aome  objections  on  the  part  of  tbe  crown 
must  be  taken  notice  of,  though  they  are  al- 
ready in  a  great  measure  anticipated.    As, 

1.  That  nuggins,  as  warden,  though  be 
had  made  a  deputy,  had  still  the  care  of  the  pri- 
soners ;  and  it  was  incumbent  on  bim  to  see 
that  there  was  no  illegal  duress :  and  to  ex- 
plain what  tbe  law  means  by  duress,  Brit.  cap. 
11,  fol.  18,  was  cited.  If  a  prisoner  is  brought 
nearer  to  death  and  farther  from  life  *  per  dure 
*  gard  del  keeper ;,'  and  Stannf.  P.  C.  lib.  1,  can. 
35,  If  he  keeps  him  more  strictly  tlian  of  right 
be  ought,  it  is  duress.  And  the  duress  need  not  be 
by  the  hand  of  the  gaoler ;  for  if  it  is  done  with 


*  I  take  it  that  tbe  point  on  which  the 
turned  was  this,  it  did  not  appear  from  any 
of  tbe  facts  found,  that  the  g^n  was  discharged 
in  prosecution  of  tbe  purpose  for  which  the 
party  was  assembled.  But  bad  it  been  posi- 
tively found,  that  it  was  discharged  against  tbe 
officer  or  bis  assistant,  the  Court,  upon  this  find- 
ing, miffht,  without  encroaching  on  tbe  pro« 
vioce  of  the  jury,  have  presumed  that  it  was 
discharged  in  prosecution  of  their  original  pur- 
pose. In  cases  so  circumstanced,  Be<  tpta  h- 
ottiftir.  Foster's  BeportSy  p.  353,  fbrtncr 
Edition* 
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hit  pciTity*  it  will  affect  bim.  Bat  tiitt  is  a 
mistake ;  for  when  ao  officer  baa  power  to 
make  a  deputy,  and  baa  appointed)  a  deputy, 
he  baa  discharged  himself  of  the  whole^  care : 
the  deputy  has  (be  whole  power,  and  it  is  io* 
eumbent  upon  the  deputy  till  the  princiffal  re* 
aumea  his  office.  Indeed,  when  the  principal 
cornea  to  execnte  his  office  himself,  the  power 
of  the  deputy  ceases ;  but  a  bare  accidental 
aoming  to  the  place  will  not  determine  the  de- 
putation, unless  be  comes  with  ao  intent  to  re- 
sume his  office.  The  case  of  a  disseisee  coming 
to  dine  with  a  disseisor,  or  to  see  bis  pictures, 
may  be  Tcry  properly  compared  to  this. 

S»  It  waa  objected,  that  this  murder  waa 
done  with  Jiis  pri?ity  ;  it  is  found  that  be  saw 
Ame  under  this  duress,  et  te  oner  tit.  He  ought 
to  bare  taken  notice  of  it,  and  removed  him,  as 
it  was  hb  duty  to  take  care  of  bis  prisoner's 
lile.  Vi^  tub  duritie  implies  that  be  knew  it ; 
and  therefore  he  was  privy  to  the  duress  of 
which  Ame  died. 

But  bis  consent  to  this  duress  is  not  found ; 
it  entirely  depends  on  bis  seeing  the  man,  which 
does  not  import  his  consent,  for  want  of  bia 
knowled^  of  the  particular  fiiicti. 

Sd  Objection.  When  be  was  present,  the 
power  of  bis  deputy  ceased;  and  then  he 
■bottld  haTO  eased  the  man  of  this  duress ;  and 
his  anffering  bim  to  continue  afterwards  under 
the  same  duress-  infers  that  he  knowingly  suf* 
fered  him  to  continue  till  his  death ;  and  bia  not 
reforming  this  abuse  impliea  hb  consent  to  it. 
But  these  inferences  are  by  much  too  strong ; 
and  the  not  reforming  an  abuse  does  6y  no  means 
infer  a  consent  to  all  the  conaequences  of  it. 
.  4tb  Objection*  A  person  absent  may  be 
principal  in  murder,  as  m  the  case  of  poisoning. 
An  innnt  was  laid  in  a  bog-stye,  and  a  sow  eat 
it;  and  held  murder.  Palm.  547,  548.  The 
same  opinion  in  the  case  of  a  sick  man  laid  in 
the  cold.  So  in  the  case  of  laying  an  infant 
under  leaves  in  an  orchard,  and  a  kite  struck  it, 
Poph.  13.  Ow.  98.  Hale  P.  C.  53.  There.the 
person  who  did  the  act  occaaioned  the  death ; 
but  in  this  case  no  act  was  done  by  the  prisoner 
at  the  bar.  There  are  indeed  cases  of  murder 
where  no  act  was  done  by  the  persons  guilty, 
M  the  letting  loose  a  wild  beast,  which  the  party 
knows  to  be  mischievous,  and  he  kills  a  man. 
8  £dw.  3.  Corone  311.  Staunf.  17.  Crompt. 
S^b.  the  owner  of  the  beast  is  guilty  of  mur^ 
der.  In  answer  to  those  cases,  there  is  a  dif- 
ference between  beasts  that  are  fers  natura^  as 
lions  and  tys^rs,  which  a  man  must  always 
keep  up  at  bis  peril,  and  beasts  that  are  maii- 
tuels  natura^  and  breakthrough  the  tameness 
•f  their  nature,  such  as  oien  and  horses.  In 
the  latter  case  an  action  lies, 'if  the  owner  has 
had  notice  of  the  quslity  oCthe  beaat ;  in  the 
former  caae  an  action  hes  without  such  notice. 
As  Io  the  point  of  felony,  if  the  owner  have  no- 
tioe  of  the  mischievous  quality  of  the  ox,  &c. 
•nd  be  uses  all  proper  diligence  to  keep  bim 
up,  and  be  happena  to  break  loose  and  kills  a 
man,  it  would  be  very  l^ard  to  make  the  owner 
guilty  of  felony ;  but  if  through  negligencetka 
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beast  goes  abit)ad,  after  warning  or  notioe  of 
this  condition,  it  is  the  opinion  of  Uale  (EI.  P. 
C.  vol.  1,  431,]|  that  it  is  manslaughter  in  the 
owner*  And  if  he  did  purposely  let  him  looso 
and  wanderabroad,  witli  a  design  to  do  mischief; 
nay,  though  it  were  but  with  a  design  to  fri^t 
people  and  make  sport,  and  he  kills  a  man,  it  is 
murder  in  the  owner. 

5tb  Objection.  It  is  found  that  Barnes  abol 
the  door  in  the  presence  of  Huggins ;  and 
therefore  the  continuing  of  Ame  under  that  con- 
finement will  affect  Huggins.  But  there  is  no 
consent  (bund  to  bis  confioement.  What  is 
foumi  is,  at  most,  but  evidence  of  a  consent } 
and  even  not  thai,  it  is  only  vidit  et  $e  aoeriit. 

6th  Objection.  It  is  not  neoessarv  for  the  iory 
to  find  the  consent  in  express  words,  and  if  nets 
are  found  that  amount  to  a  consent,  the  Ckrarft 
will  judge  it  a  cohsent  As  in  the  case  of  ma- 
lice, the  Conrt  will  judge  it  upon  the  facts 
found  ;  and  malice  is  an  act  of  the  mind  aa  well 
as  consent  To  this  it  is  anawered,  that  malic* 
is  matter  of  law,  and  proper  for  the  Court  to 
judge,  but  the  consent  of  one  nian  to  the  mali- 
cious acts  of  another,  is  matter  of  iact  which 
ought  to  be  found  by  the  jury-  And  here  m 
no  consent  found,  nor  that  Huggina  aided  or 
abetted  Barnes ;  nor  is  there  any  positive  fact 
found,  that  must  necessarily  be  construed  aa 
aiding  and  abetting. 

There  is  another  matter  which  the  king's 
counsel  insisted  upon,  that  if  the  Court  were  of 
opinion  that  they  coufd  not  give  judgment  upoa 
the  facts  found  m  this  verdict,  that  tboprisooer 
was  guilty  of  murder ;  that  yet  the  verdict  waa 
so  uncertain,  as  that  they  could  not  give  iudg*- 
ment  of  acquittal :  and  therefore,  thataVeniro 
Facias  de  novo  ought  to  go.  And  this  broughl 
it  under  the  consideration  of  the  judges,  whe- 
ther a  Venire  Facias  de  novo  ought  to  be  grant- 
ed in  this  case.  And  to  speak  to  that  point, 
the  counael  on  both  sides  were  heard  before  all 
the  judges  on  Wednesday  the  24th  instant. 

It  was  said  bv  the  counsel  for  the  king,  that 
they  spoke  to  tnis  point  without  prejudice.  For 
they  insisted,  that  as  to  the  ?erdict  itself  there 
were  sufficient  facts  found  affecting  the  prisoner^ 
to  induce  the  judges  to  be  of  opinion  that  thejr 
amounted  to  murder.  But  for  awument's  sak% 
in  case  the  judges  should  be  of  opinion,  that 
they  were  too  uncertain  to  found  a  re«olutioB 
upon,  that  the  prisoner  waa  guilty  of  murder, 
then  they  argued  that  a  Venire  Facias  de  novo 
ought  to  go,  though  it  was  in  a  capital  case. 

1.  In  a  civil  case,  if  a  verdict  is  found  so  ua- 
oertatnly  and  ambiguously  as  that  no  judg- 
ment can  be  given,  a  Venire  Facias  de  novo 
noust  issue.  Co.  lit.  227.  2  Roll.  Abr.  693. 
Vena.  vers.  Howell.    Cro.  Car.  322. 

It  was  observed  that  the  book  of  Co.  Lit.  227, 
speaks  of  verdicts  io  general,  and  doea  not  aay 
in  what  cases :  but  aa  to  civU  casea  there  is  no 
doubt. 

2.  In  criminirl  rases  writs  of  Venuo  Fa*> 
cias  de  novo  have  been  granted.  Co.  Inlar.  393, 
b.  Hil.  4.  Car.  1.  B.  R.  rot.  S2.  Rex  9.  Fiabcr. 

3«  In  capital  oases  a  Vsnico  Faciaa  de  mvo 


«1] 


fit  the  aHutdtr  ofEdnardAme. 


A.  D.  17S9. 


[381 


nust  go.  1.  Iq  cases  of  inis- trial.  6  Co.  14.  a. 
Arundel's  case^  the  poiot  agfreed.  ^.  For  mis* 
Ma^ioar  of  the  jury  in  giving  in  their  Terdict. 
HiJ.  8  Hen.  7.  rot.  S.  placit.  reg.  Rex  ?er8. 
Wajner.  Agreed,  d.  As  to  granting  a  Venire 
Ficias  de  noro,  af^r  a  special  verdict  ft>uud, 
diey  were  so  candid  as  to  own,  that  thoos^h 
there  was  search  made  witli  the  greatest  diti- 
geace,  yet  they  could  not  find  one  instance,  nor 
flp  nuch  as  an  opinion  of  a  judge,  except  what 
was  said  by  lord  chief -justice  £U>lt,  in  the  Case 
sf  the  King  yers.  Keite,  Comherb.  408.*  fiolt^ 
ays,  '^  I  should  not  be  much  against  a  Venire 
de  novo."  (Comyns  17.)  And  this  was  re- 
membered b^^  some  others  that  heard  that  opi* 
niso.  The  jury  had  found  in  that  case  that 
theprisoner  hail  killed  the  man;  but  it  did  not 
eertaioly  appear  whether  the  fact  was  murder 
or  manslaop^hter.  Mr.  Attorney  General  in- 
itttsd,  that  if  there  was  such  an  uncertainty,  as 
that  no  judgment  could  be  |piven  in  a  capital 
case ;  the  same  reason  held  m  such  case  as  in 
civil  and  other  oriminal  eases ;  though  there  is 
so  preoedent  of  it  as  yet ;  for  <  ubi  eadem  est 
*  ratio,  est  eadem  lex.'  And  therefore  sappos- 
iiig(for  in  this  it  was  argued  upon  a  supposi- 
tisn)  that  the  verdict  was  too  uncertain  to  give 
judgment  against  the  prisoner,  they  insisted 
that  a  Venire  Facias  de  novo  ought  to  go. 

But  the  judges  came  to  no  resolution,  that  a 
Venire  Facias  de  novo  could  not  issue  after  a 
wftdtl  verdict  in  pny  capital  case ;  it  being  un- 
nsoeasary  for  them  to  determine  that  question : 
far  as  every  special  verdict  depends  upon  the 
particnlar  finding  of  the  verdim,  so  the  present 
ouestion  relates  only  to  the  present  veraiet  he- 
me OS  as  fowid.  And  as  to  that  we  were  all  of 
spinion,  that  this  verdict  was  not  so  uncertain 
as  that  judgment  could  not  be  j^ven  upon  it 
For  the  facts  found  are  all  positively  round ; 
bet  those  facts  in  the  nature  of  them  joined  to- 
gether, are  not  saffident  to  make  the  prisoner 
guilty  of  murder.  And  if  so,  then  the  prisoner 
must  be  acquitted  ;  for  it  is  not  that  the  verdict 
is  oocertain,  but  it  is  not  full  enough  to  ooovict 
him.  Perhaps  the  jury  might  have  found  other 
fads  which  they  have  not,  bat  the  Court  can 
jadge  only  upon  what  is  found.    (Kelyng,  78, 


79.)  We  all  agreed  in  the  case  of  Green  and 
Bedell,  on  a  special  verdict,  that  the  verdict  was 
not  full  enough  as  to  them,  for  us  to  judge  il 
treason  in  them ;  because  the  verdictonly  found 
that  they  were  present,  and  found  n6  particular 
act  of  force  committed  by  them  ;  and  did  not 
find  that  they  were  aiding  and  assisting  to  the 
rest.  And  it  is  possible  they  might  be  thera 
only  out  of  curiosity  to  see ;  and  whether  they 
were  aiding  and  assisting  is  matter  of  fact, 
which  ought  to  be  expressly  found  by  the  jury, 
atid  not  left  to  the  Court  upon  any  colourable 
implication  ;  and  accordiogly  those  two  persons 
were  discharged.  And  yet  as  to  Green,  he  waa 
found  to  be  among  the  persons  assembled,  &c. 
casting  up  his  cap,  and  hallooing  with  a  staff  iu 
his  hand ;  and  that  whilst  be  was  among  them 
he  was  knocked  down  by  a  party  of  (he  king*a 
soldiers  that  came  to  suppress  them ;  and  was 
then  taken.  And  as  to  Bedell,  it  was  found 
that  he  was  there,  and  being  pursued  by  one  of 
the  king's  soldiers,  called  out  to  the  rest  of 
the  company  to  face  about,  and  not  to  leave 
them.* 

Upon  the  whole,  there  is  no  authority  agdnst 
the  Court's  giving  judgment  of  acquittal,  upon 
a  verdict  that  is  not  sufficient  to  convict ;  and 
therefore  this  verdict  not  finding  facts  sufficient 
to  make  the  prisoner  guilty  of  murder,  he 
must  be  adjudged  Not  Guilty.  And  he  waa 
discharged. 

*  Strange,  in  his  Reports,  vol.  S,  p.  888,  af- 
ter mentioning  this  case  of  Messenger,  Bedell, 
and  G.^en,t  in  the  opinion  delivered  by  the  chief- 
justice,  adds  to  it,  (from  Kelyng,  p.  66)  «<  On  m 
special  verdict  it  was  found,  that  Thompson 
and  his  wife  were  fighting,  and  Dawes  endea* 
von  ring  to  part  them  was  killed  by  Thompson  ; 
and  it  not  being  found,  that  Thompson  knew 
Oawea  intended  only  to  part  them,  it  was  held 
manslaughter,  without  sending  it  hack  to  the 
jury  to  Im  certified  of  his  knowledge.  These 
are  cases  directly  in  point  as  to  this  head ;  and 
I  must  observe  that  Plummer's  case  was  after 
the  case  of  Keit,  wherein  Holt,  chief-justice, 
had  had  this  point  under  his  consideration.'* 
Former  Edition, 
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480.  The  Trial  of  Thomas  Bambridge,  esq.  late  Warden  of  the 
Fleet,  for  the  Murder  of  Mr.  Robert  Castell,  before  the  Right 
Hon.  Sir  Robert  Baylis,  knt.  Lord  Mayor  of  the  City  of 
London,  the  Hon.  Mr.  Justice  Page,  the  Hon.  Mr.  Baron 
Carter,  and  Mr.  Serjeant  Raby,  Deputy-Recorder;  with  other 
of  his  Majesty's  Justices  of  the  Peace  for  the  City  of  London 
and  County  of  Middlesex,  at  the  Sessions-House,  in  the  Old- 
Bailey,  May  22:  SGeougeH.  a.  d.  1729* 


Tuesday,  May  20, 1739. 

Proclamation  was  made  for  all  persons  eou- 
cemed  to  attend. 

Clerk  of  Arraigns.  XOV  good  men  that  are 
empannelled  to  enquire,  &c.  answer  to  your 
names,  and  save  your  fines. 

CL  ^Arr,  Tiionias  Bambridge,  hold  up  thy 
|)aod.  (Which  he  did.)  Thou  standest  in- 
dicted, &c. 

CL  of  Arr,  How  sayest  thou,  Thomas  Barn- 
bridge,  art  thou  Guilty  of  the  felony  and  murder 
whereof  thou  standest  indicted,  or  Not  Guilty  ? 

Bambridge,  Not  Guilty. 

CL  of  Arr.  How  wilt  thou  be  tried  ? 

Bambridge,  By  God  aud  my  country. 
.    CL  of  Arr,   God  send  thee  a  good  delirer- 
•Qce. 

'  Thursday,  May  22,  1729. 

.    Proclamation  was  made  for  information. 

CL  of  Arr.  Tliou  the  prisoner  at  the  bar,  these 
men  that  thou  shalt  hear  called,  and  personally 
ptppear,  are  to  pass  between  our  sovereign  lord 
Ihe  king  and  thee,  upon  the  trial  of  thy  life  and 
death,  therefore  if  thou  wilt  challenge  them, 
4>r  any  of  them,  thy  time  is  to  speak  as  they 
come  to  the  book  to  be  sworn,  before  they  are 
sworn. 

Then  the  pannel  was  called  over,  and  Mr. 
Bambridge  challenged  twenty. 

Mr.  Just.  Page.  You  have  challenged  the 
full  number  allowed  by  law,  without  auy  rea- 
son assigned,  now  take  care. 

Jury. 


George  Baker, 
John  Goodinch, 
Ilobert  Hampshire, 
Richard  Mason, 
VVilliam  Bernard, 
Koger  Peony, 


Oliver  Slowcock, 
John  Nemes, 
Thomas  PI  ay  seed, 
William  Mills, 
Robert  Everett, 
Moses  Freeman. 


CLofArr.  Hold  up  thy  hand.  (Which  he 
did.)  You,  gentlemen  of  the  jury,  look  upon 
ihe  pnsoner,  hearken  to  his  charge,  he  stands 

*  See  the  articles  immediately  preoediog 
and  following. 


indicted  by  the  name  of  Thomas  Bambridge„ 
&c.  (prout  in  the  indictment  i/iu^a^Mfnti^anc/u.) 
Bambridge,  T  desire  the  indictment  may  be 
read  in  Latin,  as  it  is. 
Mr.  Just.  Page.  That  you  shall  have  done- 
Mr.  Holland.  May  it  please  your  ]ordshi|i/ 
and  vou  gentlemen  ot  the  jury,  I  am  of  ooan- 
sel  for  the  king.  This,  gentlemen,  is  an  in- 
dictment  against  Thomas  Bambridge,  esq.  late 
warden  of  the  Fleet  prison,  for  the  murder  of 
Mr.  Robert  Castell ;  and  the  indictment  sets 
forth,  That  Thomas  Bambridge,  upon  the  144li 
of  November,  bad  the  care  and  custody  of  the 
prisoners  in  the  said  prison,  but  lieing  a  man  of 
a  cruel  temper,  did  upon  the  14th  of  November 
last  past,  assault  the  said  Robert  Castell,  and 
carry  him  to  Richard  Corbett's,  a  spanging-* 
house,  and  at  the  time  of  this  imprisonment, 
one  JosejVh  White  was  sick  of  the  small  pox, 
and  Mr.  Castell  never  had  them;  that  Mr. 
Castell  several  times  desired  he  might  not  be 
there,  for  that  he  was  afraid  if  he  should  catch 
it,  it  would  be  his  death.  That  from  the  16th  of 
November  to  the  19th  of  December  following, 
Bambridge  forced  him  to  continue  there ;  and 
that  Castell  (after  his  request  made  to  Bam* 
bridge  to  be  removed  from  that  place,  and  no- 
tice had  been  given  to  Bambridge,  that  the  per- 
son was  sick  of  the  small  pox)  fell  sick  of  the 
small  pox,  and  languished  under  it  in  the  same 
house  until  December  12,  and  then  died :  there* 
fore  the  indictment  concludes,  that  the  said 
Thomas  Bambridge  did  feloniously  and  mali- 
ctously  murder  the  said  Robert  Castell,  against 
the  peace  of  our  sovereicfn  lord  the  king,  hie 
crown  and  dignity.  Tothis  indictment  the  de« 
fendant  pleaded  Not  Guilty ;  but  if  the  fact  is 
proved,  1  don't  doubt  but  you  will  find  hioa 
Guilty. 

Seij.  Cheshire.  My  lord,  and  you  gentlemen 
of  the  jury,  Thomas  Bambridge  stands  indicted 
for  the  murder  of  Mr.  Robert  Castell,  a  prisoner 
then  in  his  custody.  Gentlemen,  prisoners 
must  be  treated  with  humanity  and  tenderness, 
unless  unruly,  and  then  the  gaoler  has  an  au- 
thority to  restrain  them  ;  but  those  that  behave 
well,  he  has  un  such  authority  over.  This  per- 
son came  to  the  Fleet  the  28th  of  June,  as  will 
be  shewn1>y  the  books  of  the  warden,  and  Bam- 
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bridge  had  been  a  daputy  warden  aome  time  be- 
lira,    1  wiab  be  had  not  learnj^  to  treal  peo- 

tvritb  severity.  On  the  30th  of  September 
oame  to  be  waidea  in  right  of  bimstJf,  and 
Mr.  Casteil  had  performed  every  thing  that  waa 
aeceasary ;   ftw  tbe  hlierty  of  this  voles  bad 

S'ven  seearicy,  and  to  oontinoe  that  liberty  of 
e  niles,  found  additional  security,  seeiirhy  to 
Us  satisfaotioSf  approved  of  by  the  clerk  or  the 
cnqniriea,  yet  on  the  14lh  of  November,  tie  iraa 
fbrsed  into  Corbett's ;   and  I  must  submit  it  to 

B,  ray  lord,  if  it  ia  not  contrary  to  law,  as  he 
>«d  in  the  rales,  at  one  Mr.  l)nderwood's,lo 
carry  him  to  a  spongiog- house,  houses  where 
they  osake  a  property  w  all  nrisonera.  It  is 
the  duty,  gentlemen,  of  a  gaofer,  that  has  pri- 
semrs  in  bis  custody,  when  he  thinks  they  can- 
not be  continued  safely  in  the  rules,  to  put  them 
into  prwwi,  and  not  into  s|ningiog-hoose8, 
where  large  reckonings  are  ran  g^  npon  them. 
Their  meuiod  is,  ganuemen,  to  make  the  secu- 
rity uneasy,  and  then  to  tell  the  prisoners  that 
Ibey  shall  be  oarried  into  spongiog- bouses,  till 
they  can  work  them  up  to  a  temper  to  pay  such 
snas  of  money  thai  tbey  want  to  get  from  the 
■aliappy  prisoners.  Cientlemen,  Mr.  Castdl 
was  given  to  understand,  that  a  man  was  ill  of 
tha  snail  pox  in  the  same  house,  and  Mr.  Cas- 
teil had  never  bad  thofn,  and  said,  **  He  should 
dtt  if  he  bad,  let  me  not  be  carried  into  this 
hoiMe."  Tbia  did  net  take  effect,  Bambridge 
Msiaind  upon  his  renewing  hia  security,  and 
when  he  was  carried  there.  Savage  went  from 
hiip  to  Banbriilge,  and  told  him  that  Mr.  Cas- 
aritiMiar  had  the  small  pox,  and  that  one  White 
waa  ill  of  them,  and  begged  that  he  migbt  be 
eaMTJed  hsick  into  hia  lodsia^,  or  into  the  gaol. 
One  would  have  thongut  Bambridge  aboold 
hare  had  some  consideration  of  liim,  but  he 
ha4  an  answer  to  his  satisfaeliou ;  lie  continued 
these  vor  V  mehmcboly  till  the  4th  of  Decern  • 
bar*  and  then  the  distemper  took  bim ;  be  sick- 
eead  vilh  tbe  same,  the  dang^  increased,  and 
he  died  on  the  l9tb,  ao  that  it  was  apparenilv 
the  neaaaioo  of  his  death.  It  was  Bambridge*s 
dvtjr,  when  he  was  informed  the  disteomer  was 
in  the  house,  to  have  removed  him.  This  is 
the  stale  of  the  evidence,  and  as  we  diall  be 
aUe  to  frove  the  facts,  I  doubt  not  hot  you  will 
find  the  defendant  Guilty. 

jlitonuy  OeneraL  My  lord,  and  you  gen- 
tlemen of  the  jur^,  Thomas  Bskmbridge  stands 
iddided  hr  itbe  li&  of  an  nnhappy  man,  who 
died  under  his  custody.  As  the  kwr  has  armed 
gaakrs  with  a  sufficient  authority,  tor  Ihe  safe 
custody  of  their  prisoners,  and  for  the  seeoring 
Ihar  prapertieB,  so  the  law  ban  taken  care  that 
tbey  shail  not  pot  any  prlsonerinlo  hard  duress, 
«hI  if  the  Kian  dies,  the  life  of  the  prisoner  lies 
Is  ibc  gaoler,  and  whether  cbe  person  dies  be- 
isg  so  confined,  or  whether  it  was  the  distemper 
iSBsridned  by  means  and  by  reason  of  his  ille- 
gal dorfss,  I  submit  it  to  your  lordship's  direc- 
tioa,  to  be  nsorder;  for  where  actual  force 
dieald  be  committed,  and  the  offender  does  an 
vdftivMnct,  by  ifhich  death  ensues,  I  mnst 
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snbmit  it  whether,  bewg  mixed  witb  actual 
force,  it  is  not  morder.  This  is  a  particular 
case  of  this  priaoner,  for  he  had  given  aecurihr 
for  the  enjoyment  of  the  indulgence  of  the  h* 
bevty  of  ferules,  during  the  time  he  was  in 
those  lodgings ;  but  for  what  reason  does  not 
appear,  that  Bambridge  ordered  Corbett  to  take 
htm  out,  and  not  to  bring  him  into  prison,  but 
carry  bim  ii^to  GSorbett's  bouse,  that  will  appear 
to  be  an  illegal  act  of  imprisonment ;  lor  by 
the  statute  S3nd  Charles  8,  it  is  provided,  no 
gaoler,  or  other  officer,  having  prisoners  in  bis 
coatody,  shall  carry  them  to  any  public  vic- 
tualling-liouse ;  therefore  Bambndge  ordering 
Mr.  GMeli  to  be  carried  to  a  victualling-boose, 
and  not  into  the  prison,  is  an  illegal  act,  and  the 
oonse^nenee  of  that,  I  apprehend  to  be  an  ille- 
gal confinement:  at  the  time  when  carried 
tbene.  White  being  sick  of  the  small  pox,  it  wit! 
appear  to  yon,  gentlemen,  that  Bambridge  waa 
acquainted  that  the  email  pox  was  in  the  house, 
(it  was  a  contagious  diatemper)  and  that  Mr^ 
GastcM  waa  afraid  ef  catching  it.  Frequent 
messages  were  sent  to  desire  he  mvht.  be  re- 
moved^ and  it  will  appear  that  MrTCastell  did 
personally  apply  to  Bambrid^  himself  at  Cor* 
bsU's ;  after  this,  the  amafi  pox  being  men- 
tioned to  be  in  the  house  when  Bambrid^  was 
in  company  with  Mr.  £)aatell,  he  said  he  never 
had  had  them,  and  if  he  catcbed  thecootagk)n, 
it  would  kill  him,  and  deaired  to  be  removed  t 
but  Bambridge  refused  to  let  bim  go,  and 
continued  the  unlawful  duress  upon  Casteil ; 
be  did  catch  the  disten^ier,  and  of  that  distem- 
per, 90  taken  into  Coihett's,  under  this  duresa, 
died.  If  this  matter  is  proved,  it  is  a  point  of 
law,  if  it  is  not  murder ;  aa  to  theffact,  it  mnot 
apfiear  by  evidence,  and  if  my  brief  be  troe^ 
it  viU  he  fully  made  out  to  you. .  If  the  gaoler 
doea  ao  treal  a  priaoner  to  put  bim  in  basard 
of  his  life,  and  by  anch  duress  be  dies,  I  adb- 
mit  it  whether  the  gaoler  is  not  goUty  of 
murder. 

SoL  Qen.  We  will  call  the  witness  to 
prove  the  facta. 

Richard  Longborne  sworn,  Whoprodofed  a 
copy  of  Bambridge's  Patent. 

SoL  Gen.  Where  bad  you  tt  from  ? 

Longborne.  From  the  Halls. 

Sol,  Gen,  Is  it  a  true  copy  f 

Longborne,  It  is  a  true  copy. 

Sol.  Gen.  Deliver  it  to  the  clerk  to  be  read, 
[which  be  accordingly  did,  and  it  appeared  |o,be 
dated  the  SOth  of  September,  in  the  aeeond 
year  of  his  present  majesty.] 

Thomas  Cotton  sworn. 

SoL  Oen.  Mr.  Cotton,  what  officer  are  yon 
belonging  to  the  Fleet  prison  P 

Cotton.  I  am  Clerk  of:  the  Papera. 

8qL  Gen.  Produoa  the  commitment  booka 
of  the  said  office,  and  see  when  Mr.  Caalell  waa 
conamitled  prisoner. 

Coitou.  Ho  waa  cooMBitted  the  15th  of  July 
1798,  u|K>n  mesne  process. 

ac 
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Sol,  Gen.  When  was  he  charged  in  eze-  | 
Gutioo  ? 

Cotton.  The9tb  of  November  foUowiDg,  for 
180/.  at  the  suit  of  WilUaoi  Wariofir. 

Bambrkige,  I  do  Dot  hear  Mr.  Cotton,  a*d 
Iheretbre  desire  be  may  raise  his  voice  flJpon 
which  the  Court  admitted  Mr.  Bambridge  to 
come  to  the  inner  bar ;]  I  roi^st  observe,  my 
lord,  the  writ  was  brought  in  17S6,  and  enterwl 
in  1798. 

Richard  Corheit  sworn. 

• 

iS^.  Gen.  Mr.  Corbett,  what  honse  do  yon 
keep  ?—Cbr(et^  A  public- honse. 

Sol.  Gen.  How  long  hsTe  yon  lived  there? 

Corbett.  Eleven  years. 

Sol.  Gen.  Did  you  know  Mr.  Casteil  was  in 
your  house? — Corbett.  YeB. 

Sol.  Gen.  Who  bronght  Mr.  Casteil  to  your 
house? 

Corbett.  Myself,  his  security  sent  for  me  to 
the  Rainbow  coffee-bonse. 

Sol.  Gen.  Where  was  he  before  be  wis  ear* 
ried  to  your  boose? 

Corbett.  At  bis  own  lodgings. 

Sol.  Gen.  Where  was  that? 

Corbett,  At  Mr.  Underwood's  in  the  rules 
•f  the  Fleet. 

Sol.  Gen.  Now  go  on. 

Corbett.  My  loi3,  the  security  sent  for  me 
to  the  Rainbow  coffee-house  to  take  np  Mr. 
Casteil;  bat  having  some  respect  for  Mr. 
Casteil,  I  sent  to  him  to  let  him  Know  that  his 
security  intended  to  surrender  him,  and  after- 
wards at  five  or  six  o'clock  m  the  evening,  the 
security  sent  for  me  again  to  the  King's-arms 
tavern  (wheve  Mr.  Casteil  was\  to  surrender 
him,  and  1  told  them  I  would  not  take  Mr. 
Casteil  into  custody  without  I  was  paid ;  and 
they  gave  me  half  a  ffuinea,  and  then  asked 
me,  why  1  did  not  lock  him  up?  Said  I,  he  is 
viy  prisoner  now,  not  yonrs,  and  I  left  bun 
there,  and  went  to  the  judge's  chambers; 
whilst  I  was  gone,  a  servant  was  sent  to  my 
house  to  have  a  fire  made  and  a  bed  got  ready 
for  Mr.  Casteil. 

Sol,  Gen.  How  came  he  to  go  to  your  honse? 

Corbett,  ft  was  at  his  own  request. 

Sol,  Gen.    How  long  did  he  continue  there? 

Corbett.  Till  he  died,  which  was  on  the  13th 
•f  December  following. 

Sol.  Gen.  Was  one  White  there  ? 

Corbett.  Yes. 

Sol.  Gen.  How  long? 

Corbett.  A  conaklerable  time.  White  bad 
been  well  about  14  days  before  Mr.  Casteil 
came. 

Sol,  Gen.  Was  Bambridge  there  t 

Corbett.  He  was  there  several  times. 

Sol.  Gen.  Did  Mr.  Casteil  ever  desire  you 
10  go  to  Mr.  Bambridge  ? 

Corbett.  He  did  drsire  me  to  go  to  Bam- 
bridge, and  said  he  was  afraid,  he  had  never 
had  the  small -pox,  for  if  he  had,  it  was  when 
he  was  very  yonog ;  and  I. went  to  Bambridge 
to  tell  him  that  Mr.  CasteU  desired  to  go  to  his 
lodgings. 


SoL  Gem.  When  was  this? 

Corbett.  Nine  or  ten  days  after  the  security 
had  surrendered  him. 

Sol,  Gen.  What  did  Mr.  Casteil  tell  yon.  to 
say  to  Mr.  Bimbridge  ? 

Corbett.  He  told  me  to  tell  Mr.  Bambridg« 
he]  was  afraid  of  the  small- (loz,  and  to  solicit 
him  to  let  him  go  lo  his  lodff ings ;  and  I  went 
accordingly  to  Mr.  Bambridge,  at  the  King's* 
artns,  on  liudgate-hill,  and  did  solicit  him  t» 
let  Mr.  Casteil  go  to  his  lodgings,  and  Bam* 
bridge  made  answer  to  me,  that  he  could  not 
let  a  man  go,  that  waa  charged  in  three  ezee«- 
tions,  without  security. 

Sol.  Gen.  What  was  the  reason  yoa  told 
Bambridge  that  Mr.  Casteil  never  had  the 
small-pox,  and  desired  to  go  to  bis  lodging  aft 
Lndgate-hill  ? 

Corbett.  I  told  Bambridge  that  one  Whits 
had  the  small-pox. 

Sol.  Gen.  What  room  was  it  Mr.  Casteil 
died  in? 

Corbett.  I  have  kept  m  dnb  m  the  roon 
where  Mr.  Casteil  died. 

Att.  Gen.  When  did  yon  first  acquaint  Mr. 
Bambridge  with  Mr.  CasteU's  being  at  your 
bouse? 

Corbett.  The  15th  of  November,  the  next  day. 

Att.  Gen.  What  said  you  to  Bambridge? 

Corbett.  1  told  him  Mr.  Castdl's  securHw 
had  surrendered  him  ;  and  Bambridge  asked. 
Where  is  he?  I  said.  At  my  house;  to  which 
Bambridge  answered,  That  was  well. 

Bambridge.  Be  pleased  to  ask,  my  lord,  if 
Corbett  had  any  directionsirom  me  to  take  Mr. 
Casteil  into  custody. 

Mr.  Just  Page.  Corbett,  answer  that  qoes* 
tion. — Corbett.  I  had  not 

Bambridge.  When  was  I  admitted  into  my 
office?— Cor6e<l.  On  the  15th  of  December. 

Bambridge.  f  desireMr.  Coriietttobeasked^ 
if  he  was  not  in  Court  when  I  qualified  myself 
for  the  place,  and  desire  he  may  give  an  mo^ 
cowkioiit.'^Corbett.   I  was  in  Covt. 

Mr.  Just.  Fage,  I  cannot  admit  nim  to  giwm 
an  account  of  what  was  done  in  Court,  for  that 
must  appear  by  the  records  thereof. 

BamMdge.  My  lord,  I  desire  Mr.  Corbett 
may  acquaint  you  what  part  of  the  house  Mr. 
Casteil  iety  in,  and  what  part  White. 

Corbett.  White  lay  in  the  <M  house,  in  the 
garret,  and  Mr.  Casteil  in  a  house  newly  taken 
m,  on  the  first  floor. 

Mr.  Just.  Page,  Had  Mr.  Casteil  and  Wfail* 
any  communication  together  ? 

Corbett.  I  never  suffered  White  to  oome 
down  for  eight  weeks. 

Mr.  Just  Page.  How  hiffh  was  the  hoina 
where  he  lay  ? — Corbett.  Three  storiea. 

Mr.  Baron  Carter.  How  lone  was  it'  befiiit 
White  went  out  of  his  chamber  after  Mr.  Casteil 
was  there  ? 

Corbett.  Not  till  six  weeks  after  Mr.  Cnldl 
desd. 

John  Savage  iwom. 
SoL  Gen.  Mr.  Savage,  do  you  know  Mr* 
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CMtdl  bein^  any  time  a  primner  id  the  Fleet? 

Savage.  1  waadafly  wiili  him. 

Sol,  Uen,  Do  too  know  aoj  tbing  of  kit 
kni|r  tent  to  Oarbeti'a  f 

Seeeofe.  I  waa  aeferal  tinea  id  oomnaDy 
with  hini,  aod  be  aeemed  appralieoaive  or  hia 
bait  anireoderiDff  bim. 

SoL  Gen.  Did  you  go  to  bim  to  Corbett's? 

Savage.  I  went  to  Mr.  CatteH  the  day  after 
he  waa  carried  there,  aod  be  complained  that 
he  waa  afraid  he  ahoulil  not  |fet  day  rolea  to  go 
eat  withy  tboogh  it  waa  term  time,  to  traonct 
hia  bnaineaa. 

Sol.  Oem.  Had  he  the  amall-pox  at  that 
amef-^Samige.  No. 

Sol-  Oen.  llow  aoon  did  yoo  go  to  Mr.  Caa- 
Mlagau? 

Snage.  I  went  to  him  agaiu  in  a  day  or 
two,  and  be  ezpreased  a  great  coocern  for  fear 
ef  the  email -pox,  and  aaid  if  he  caught  that 
distemper,  it  would  be  very  fatal  to  him ;  and  1 
went  to  Mr.  Bambridge,  and  told  him  of  it,  and 
Barolnidge  said  he  would  not  let  hhn  go  to  hia 
lodgings. 

SoL  Gen.  Were  yon  with  Bambridge  at  any 
ether  time? 

Ssfifltfe.   I  waa  at  the  coffee  bonae  with  him. 

SoL  Gen.  What  reqneat  did  you  make  then  ? 

Savage.  1  don't  remember  any. 

SoL  Gen.  How  many  timea  did  you  go  to 
Bambridge?  i 

Savage.  Four  timea  I  went  to  him,  and  the 
sscond  time  I  mentioned  Mr.  Caatell'a  fear  of 
haTUig  the  small- pox. 

Sol.  Gen.  Did  yon  see  Mr.  Castell  aAer  he 
had  the  small-pox  r 

Savage,  1  did  not  oee  him,  in  regard  to  aome 
af  my  own  iamily  who  liad  not  had  them. 

Att,  Gen.  Mr.  Caatdl  waa  carried  to  Mr. 
Cerbett's  the  very  day  he  waa  surrenderedy 
pray  what  waa  it  he  deaired  at  that  time  ? 

Savage.  He  aaid  it  waa  a  great  mifortune 
net  to  have  the  benefit  of  day  rulea  to  nege- 
ebte  hia  buaineaa  with  hia  friends. 

Alt.  Gen,  When  did  yoo  first  go  to  Mr. 
Caatett? 

Savage*  The  next  day  after  he  waa  carried 
flicte,  and  it  waa  nAeotioned  that  Mr.  CasteU 
waa  fearful  of  hating  the  amall-pox. 

Att.  Gen.  Waa  not  that  the  first  day  that 
he  waa  carried  there  ? 

Savage.  I  am  not  sure  it  waa  the  first  day. 

Att.  Gen.  How  did  yoo  hear  it  ? 

Savage.  I  had  it  firom  Mr.  Caatell  the  liext 
iej  after,  or  the  day  after  that 

Att.  Gen.  When  you  went  first  to  Mr. 
Bambridge  from  Mr.  Caatell,  what  did  you 

Savage.  I  did  desire  that  he  might  hare  the 
benefit  of  llie  day  mlea,  and  Mr.  Bambridge 
Sili  be  could  not,  being  charged  in  execution 
Is  the  amottUt  of  90(X. 

Att.  Gen.  When  did  you  go  to  Bambridge? 

Savage.  I  beliere  I  went  in  a  day  or  two 
ifter  Mr.  Cattdl  waa  carried  in,  and  then 
iKDtiooed  Hr.  Castell'a  fears  of  baring  the 
mD-pex. 


I  Att  Gen.  Did  yon  say  any  thing  ef  the 
email* pox  bekg  in  the  house? 

Savage.  I  knew  nothing  of  them. 

Att.  iGen.  How  came-  yon-  to*  talk  of  tin 
amall  'pox  to  Bambridge  ? 

Savage.  I  beard  it  from  Mr.  Caatell,  that  the 
amall-pox  was  there. 

Att.  Gen.  What  waa  the  reaaon  ef  Mr. 
Castell'sfear,  and  message  to  Bambridge  ? 

Savage.  Mr.  Caatell  tiM  me  the  small- pox 
waa  there  at  Corbeft's. 

Att.  Gen;  What  did  yoo  tell  Bambridge  ? 

Savage.  I  toM  Bambridge  that  Mr.  Castell 
waa  fearful  of  having  the  small- pex,  and  that 
he  desupsd  to  becanried  to  hisown ' 

Maty  Corbett  sworn.' 


Serj.    Cheihire.     Mary   Corliett,    you  am 
wife  of  Mr.  Cortiett?— lira.  Corbett.  Yes. 
^     Sen.  ChetMre.     When   waa  Mr.   Castci 
'  brought  to  your  house  ? 

Mrs.  Corbett.  The  14th  of  Norember,  at  tea 
o'dook  at  night,  and  a  dratrer'  came  from  the 
laTern,.  and  Drought  a  message  to  hare  a  fire 
made,  and  a  bed  prepared  for  llr.  Castell. 

Seij.  Cheihire.  Where  waa  the  messsge 
breugbt  from  ? 

Mrs.  Corbett.  The  message  waa  from  the 
Klog'a-arms  tavern. 

Ser).  Cheshire.  Did  Mr.  Castdl  come? 

Mrs.  Corbett.  Yes. 
,    aeij.  Chethire.  Waa  White  there? 

Mra.  Corbett.  Yes. 

Serj.  Cheihire.  How  long  had  White  had  the 
small -pox? 

Mrs.  Corbett.  I  believe  he  had  had  the 
small-pox  ten  days. 

Sei;^.  Chi^ire.  Waa  there  any  vauk  of  the 
small- pox  remaining? 

Mrs.  Corbett.  He  kept  the  soars  on. 

Seij.  Cheshire.  How  long  was  he  sick? 

Mrs.  Corbett.  Ten  days. 

Serj.  Chethire.  Did  he  sit  up  ? 

Mrs.  Corbett.  He  got  up  every  day. 

Seij.  Cheihire.  Prey,  if  they  are  a  good 
aort,  do  they  not  torn  in  nine  daya  ? 

Mrs.  Corbett.  Yes. 

Serj.  Chethire.  So  that  the  dav  after  th« 
amall-^Mx  had  turned,  Mr.  Caatell  came  into 
your  house :  how  long  had  Mr.  Castell  been 
m  your  house  before  he  had  the  small- pox  ? 

Mrs.  Corbett.  Mr.  Castell  had  not  the  small- 

Eox  till  about  eight  davs  after  he  won  to  my 
oose:  I  was  by  cnanoe  speaking  of  the 
small-pox,  and  saying  a  person  in  ue  house 
had  them,  and  Mr.  CasteU  said  be  waa  very 
sorry  for  it,  because  he  had  never  had  them. 

Seij.  Chethire.  Did  he  then  desire  any  thing 
of  you  or  your  husband,  as  to  speaking  to  Mr. 
Bambridge  ? 

Mrs.  Corbett.  Mr.  Bambridge  was  in  th« 
room  at  the  same  time. 

Seij.  Cheihire.  What  did  Mr.  Caatell  say  ? 

Mra.  Corbett.  He  derired  that  he  might  go 
home  to  his  lodginga  with  a  keeper,  and  Bam- 
bridge said  in  answer,  be  never  Imew  any  thing 
of  that  kind  done. 
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8tg.  C^eAirt*  Did  you'giYe  Imj  initmie? 

Mrs.  Corbeti,  I  toM  bim  that  it  happcntd 
wbeo  Mr.  Conway,  a  Ma«t£r  io  Gbanceryi  was 
e^mmitted  to  the  Fleet  priseii^  and  there  was 
no  convenieocy  in  the  prison,  nor  at  mj'  howe^ 
miA  then  Blr.  Gybhon  sent  a  keeper  with  hioi 
to  his  \odt;rmg. 

.  '6erf.  Cheihire,    What  did  Bambridge   say 
then  ? — Mrs.  Corbeit,  He  said  no  mdr^. 
.  Serj.  Chethire.  Daring  the  time  Mr.  Gaflt«ll 
was  at  yoor  house,  were  there  any  aecttiities 
gitenP 

Mrs.  Carbett.  Yes,  I  beliere  there  were,  for 
Mr.  Castell  said  his  iscuritiea.  were  eome,  and 
staid  only  for  Codnor's  oDmin|^  with  bonds, 
and  Codnor  told  me  there  was  security  ^^en. 

Serj.  Cheshire,  Do  yoil  know  nothwg  bat 
trbat  Codnor  iaid  P 

Mrs.  Corbttt^  I  saw  two  oien  there,  wkoae 
ialiies  1  do  not  know,  in  order  to  gitdseonrity. 

Se^.  Cheshire,  Do  yoo  know  that  they  gave 
■eearity  P 

Mrs.  Carbett,  I  saw  Codnor,  the  Sepoty 
rierk  of  the  papers,  <ge  op  stairs  with  some 
papers,  which  Mr.  Caelell  said  was  bis  bonds. 

hmj.  Cheshire,  Did  you  hear  Sambridge 
-aay,  or  own,  that  Codnor  had  tidcen  secarity  P 

Bf  ni.  X)orhett,  No. 

Sen.  Cheshire,  flow  k>ng  was  tliii  site 
Castei)  came  to  yourhotase? 

Mrs.  Corbett,  About  ten  daya. 

Serj.  Cheshire.  Do  you  renaen^ber  Hhe  tftne 
how  long  after  he  sickened  and  dM  P 

Hnt.Corbeti,  He  sickened  on  the  4lh  day  of 
December,  and  died  on  the  If  tb. 

Seij.  Cheshire,  What  did  he  die  of  P 

Mrs,  Corbett.  Of  the  small-pox. 

Ati.  Oen.  What  was  the  rsqaest  of  Mr. 
Castell,  when  he  had  tiie  conTersatisii  with 
Mr.  Bambridge  at  yOttr  houie  P 

Mrs.  Corbett.  Hiareqaekt  to  Mr.  Bambridge 
was,  to  be  moved  to  his  own  lodgings  with  a 
keeper. 

Att.  Gen.  Did  he  agree  ^r  refuse? 

Mrs.  Cwbeit,  His  answer  was,  he  ne^er 
knew  any  tbiag  of  that  kind  done. 

Att.  Gen.  When  was  Mr.  Castell  Arst 
brought  into  yooir  honaeP 

Mrs.  Corbett,  On  the  14th  of  November, 
about  ten  o'clock  at  night 

Mr.  Lee,  Were  jwu  ki  company  at  tfaeta- 
TeraP— Mrs.  Cor^f.  No. 

Mr.  £ee.  How  Jong  after  Toarkosband  waa 

Sno  there,  did  yoo  reoeive  the  message  about 
r.Castell's  coming  P 
Mrs.  Corbett.  An  hoar  and  aii  half. 
Mr.  Lee.  WhobitHigbt  bim  to  your  hooseP 
_  Mrs.  Ccrbeit,   He  came  in  custody^  but  I 
^d  not  see  him. 

Mr.  Lee.    How  long  was  it  after  ttial  Mr. 
Bambridge  came  to  year  house  P 
Mrg.  Corbett.  In  about  a  week. 
Mr.  Lee.  Did  yoo  hear  Bambridge  sty  iny 
thinff  when  he  was^at  that  time  at  your  boase  P 
Mrs.  Corbett.   He  dM  net  say  any  thing 
tome. 
Mr.  Lee.  Are  yon  sora  of  it? 


Mn,Corbttt.  Y^, 

Mr.  Lee,  White  ky  iU  of  the  saudl^pOXy 
then,  was  it  in  the  same  stair- oase  P 

Mrs.  Corbett.  They  webt  up  the  same  tlair* 
ease,  but  Mr.  Castell  ky  in  the  new  InMisa 
one  pair  of  stain,  and  White  io  the  oklboooe 
three  pair  of  stairs. 

Mr.  Lee.  How  long  waa  it  Aftdr  Mr.  Caslell 
had  been  at  your  bouse,  that  yoo  manlioaed 
White's  harmg  the  smalUpozP 

Mrs.  Corbett.  About  a  week  after  be  bad 
been  there,  I  said  to  Mr.  CaiteH  <Mr.  Bam* 
bridge  being  by)  that  there  was  one  in  tb« 
house  had  the  small- pox ;  to  ilrhick  Mr.  Cto- 
tell  replied,  1  am  sorry  to  hear  it,  for  I  oarer 
bad  them. 

Mr.  Lee,  How  long  had  White  boen  fill 
before  yoa  happaoed  to  speak  of  his  illaeM  to 
Castell  P 

Mrs.  Corbett.  To  the  best  ef  tay  remem^ 
branee  eight  days* 

.    Bambridge  (shewing^  a  jmper  to  Mrs.  Cor* 
bett)  Mra.  Corbett,  pray  look  on  that  paper. 

Mrs.  Cortfett.  I  bare,  and  remember  the 
coroner's  coming  to  my  house,  but  dkl  aot 
know  who  he  was. 

Mr.  Just.  Page.  If  you  inttaidt*  prednce  any 
eridence  in  respect  to  thein^nesl,  she  ia  not 
a  proper  person  ;  for  that  y««  must  proddce 
the  coroner  himself. 

Bambridge.  My  loi'd,  1  ahaU  aubmit,  and 
desire  Mrs.  Coibett  may  repeat  #hBtaba  aaii 
in  relation  to  Mr.  Conway. 

Mr.  Joit.  Page.   Mrs.  Corbett,  pray  repltat 

Mrs.  Corbett,  My  lord,  Mr.  Conway  #aa 
at  a  friend's  boose  on  Lndgabe-hiU,  and  tka 
reason  waa,  the  gaol  was  vtery  full,  aOd  there 
was  no  room  at  m^f  boose,  and  Mr.  OybbM 
sent  a  keeper  with  him  to  his  lodgings  hot  thai 
in  two  nights  and  two  days,  whte  there  #aa 
room,  he  caoM  there. 

Mr.  Just.  Page,  Do  yea  knew  «f  yoor  own 
knowledge,  what  house  he  was  at  P 

Mrs.  Corbett,  No,'  I  do  not,  but  that  he 
kept  in  the  rules  of  the  prison,  with  a 
till  he  was  brought  to  mv  hooee. 

Bambridge.  My  lord^  i  desire  ahb  taiay  oa* 
quaint  yon  what  sort  of  intimacy  there  was 
between  Mr.  Castell  and  tanysdf  P 

Mra.  Corbett.  Mt*.  Bambridge  ilsed  to  ba  at 
a  club  at  my  hooee,  whene  some  persons  met, 
and  SNtaong  them  Mr.  Castell^  and  i  always 
thought  him  and  Mr.  Bambridge  lo  be  MmaAf 
togeUier. 

^Bambridge.  When  Mr.  CasOell  spoke  aboitt 
enquiring  after  new  securities,  what  answer  M 
I  mal^ef 

Mrs.  Corbett,  That  yoo  woold  fakb  the  at- 
eority  as  it  eanie. 

Bambridge,  When  I  wiailpeakuigtoa,fli#D« 
tleman,  who  told  me  Mr.  CaslcAl  was  sicit  of 
the  vmalt-pox,  what  did  I  aay  i" 

Mrs.  Corbett.  You  eaid,  thM  yoo  w«re  veiy 
aorry  to  hearit,  and  tiiotMr.  Oastrfl  sbotfM  trW 
with  yoo,  and  himself  too,  about  th«  si«ortOtt« 
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Bsmhriige.  Wbett  Mr.  CMtell  applied  *bont 
iBBOTitie8,wlMit«dlffty? 

Mn^CdrMf.  Yoa  itid  if  should  be  doae. 

Bamh  idg€,  Wtt  it  nOi  esteemed  a  fatoar,  or 
fMt^fricMbbipr— Mrs.  Ccrbeti.  Uwaa. 

Bambridge,  Were  yoa  by  when  Mr«  CaeleU 
dHiradte  g»  to  hie  Mgiega  ea  Lodftle-hHl? 

Mrs.  CorifetL  I  wae. 

BmthrulgM.  What  was  the  icaeo*  d  Mn 
OMfeBBIi  deeifinff  la  go  ? 

Mn^Carbeit.  I  beUe?ehe  waeafraid  efthe 

MNll-peK. 

Rkhard  Corhett  again. 

Ili^  Jaet  Page.  Mr.  C^ibett,  yoa  eeM  that 
While  wae  lecoreredof  the  eiaaU-  pox  leartoeii 
daje  befofe  Mr.  Caeteil  wasbraiight  to  jour 
hiwe;  are  yea  oertMief  that  f 

CprMr«  I  heurd  eo»  «iy  lord,  I  nevw  went 
ap  to  eee  hia^  aod  the  nome  is  here,  and  eea 
fafcroi  Tear  lordebip  belter. 

Mr.  Joet.  F0gc.  Yo«  may  fa^  yealeniwno* 
lUagofit. 

HafifMiA  Stretch  ewoni. 

M.  Gem.  Mre.  Sireleh,  were  yea  erot  for  to 
Mr.  Caelell  w  hea  he  wae  in  P 

Mie.  Stretch,  Yet. 

SeLQem.  Whea  did  yeoleaw Whiter 

Mwa.  &rMcA.   firaie  time  in  Ntoaemher  hat 

SeLOtm,  WereyeHaanetoMr.OaaieHf 

Mra.  Stretch,  1  wae. 

SeL  <9ea.  Do  yea  know  how  Mr.  Coitill 
|tttheeaiaU-peK? 

Mre.  Stretch,  f  ^  votb 

SeL  Gen.  He«r  Umg  did  yea  vtoy  with 
Whitef 

On.  Stretch.  FoU  three  woekis  aod  in  that 
Ihoe  White  had  ttol  been  eat  Af  hie  reeoi.  I 
weat  from  White  od  the  Thvreday,  aod  was 
Mot  ibr  to  Mr.  Caelell  oa  the  Taesday  MIow- 
i^. 

SoL  Gen.  What  eeodttioD  was  Whhe  ia 
whra  yea  left  him  ? 

Mra.  Stretch.  Whea  I  left  biro  he  waft  out 
«f  all  dangor,  he  had  taken  three  doees  ei 
fhyne. 

Thome$  Dewnn  eweiMi. 

SeL  Gen.  Mr.  Daweon,  do  you  remember 
■r.  Csslell'e  being  brought  into  Corbet's  ? 

Demean.  I  net er  eaw»  Mr.  Caetell  till  after 
he  wis  dead. 

John  Neel  ewoni. 

SeL  Gen.  Mr.  Neel,  did  yea  know  Mr.  Cm- 

WeeL  I  was  a  prisoner  ift  Mr.  Corbeit^  when 
be  eaoM  Ibcve. 

SoL  Gen.  Wte  one' White  M  ef  llie  Bman** 
peathoaf 

Meet.  Inevor^w  Mr.  W^ilefhofwuin- 
ftrmcd  he  had  Ibe  snMll«po>  shave  stake ;  I 
ins  then  hi  thetieose. 

Sel.Gen.  DeynaknewlMw  long  White  had 


iM.  flewssnsmidflbMatoMiitoioini 


A.  D.  1729. 

James  Codnor  sworn. 


[39t 


5a/.  Oen.  Mr.  CmHior,  were  yoa,coDoenie€ 
in  the  prison  of  tlie  Fleet  as  a  olerk  P 

Codnor.  I  did  act  there  as  deputy  clerk  of 
the  papera,  by  the  approAAtion  of  Mr.  Bem« 
bndge. 

IM.  Gen.  Did  yea  know  of  any  secaritiee 
giTeabyMr.GoslelliL 

Codnor.  Some  tioM  in  November  last,  in 
Miebaelmss  Isnn,  1  received  orders  from  Mr. 
Bambridge  to  attend  Mr.  CastoU  as  often  as  his 
security  should  oonw  to  him  to  complete  his 
bonds,  who  bad  then  three  seearities>  and  1  re- 
oeived  three  Habeas  Corpus  very  soon  one  after 
the  other,  and  Mr.  CasteU  ooold  net  get  tfto 
bonds  ngned  so  ssantiU  execnlion  csme  against 
him,  and  then  the  security  was  objected  to,  be- 
cause a  greater  charge  came  against  bim. 

flerj.  CtoAtfv.  What  were  these  bonds  that 
had  been  given  P 

Mr.  Just  Pege,  and  Mr.  Bar.  Cerfcr.  Wa 
eannet  admit  you  to  ask  aay  qoeslieas  as  to 
the  bondS)  iroleM  yon  iMd  appUed  to  hJf.  Bam- 
bridge for  them,  and  he  had  reftised  to  d^i* 
the 


Then  the  Prisoner  was  directed  to  proceed  in 
his  Defence. 

Bambridge.  I  nave  a  great  oMny  wjinenss 
to  prove  my  regard  for  Mr.  CasteU,  if  ooeasien  | 
but  shall  submit  the  rest  to  the  evidence  given 
for  the  crown. 

Mr.  Jost.  Page*  Yoa  may  |^  oa  if  yoa 
thiok  fir. 

fiam6rtd^.  Ne,  my  k>id,  I  w«l  sobant  the 
whale. 

Mr.  lost  Plage.  GenUemea  efthe jaiy,  Mr. 
BambridKe  stoods  indieted  fhrtbe  marder  «( 
one  Mr.  CSitell.  If  iMs  has  net  (mm  pn^ 
gentlemen,  Tsa  are  net  to  find  the  man  guilty* 
That  the  evidenoe  fbr  the  crown  naetsnnoiedt 
to  find  him  guilty,  Ibr  se  ftur  fram  beinggniNyt 
Mr.  Castolldeshwd  to  eome  there,  and  Aie  war- 
den, if  he  te  apprehensive  thai  a  wan  will  ran 
away,  then  ktslhedaty^awardMtocanry 
hhn  to  a  place  ef  safe  nustody.  ft  is  ssM,  in- 
deed, that  when  Mr.  Hambridge  tsame  to  Cor- 
beltie  in  aboot  eight  days  sifter  Mr.  Castell  win 
carried  thei^,  Mr.  Bambridne  wsa  by,  and  Mr. 
Castell  eAtmiiSsed  Ms  ter  or  hairing  Ihe  snmll* 

Kx,  and  uesired  to  be  raotovodte  his  lodgragi 
t  then  h^  never  adtedto^poinitotheoasUM^ 
of  the  gaoll.  Mrs.  CeriMSl  indeed  ssld,  thai 
one  of  the  flMSters  m  Chnneery,  Mr.  Conway^ 
was  allotred  to  be  at  his  Mgtng  two  days  be« 
fore  he  vrsa  carried  to  the  gM,  battbeveaMa 
was,  there  was  ne  room  ia  the  (pnl.  Gentle- 
men, the  gaoler  must  keep%is  prisoners  aa  w4l 
as  he  ton,  fbr  they  most  nel  %e  put  Kke  hogs 
together.  Gentlemen,  hetfa  was  eseeotioa 
open  exeoution,  whisfh  came  to  the  som  of 
900?.  Vhevefore  it  wasfe^aite  tolwve  liim  in 
a  pfoee  dF  aslbttr.  AwKher  witnem  asTs,  tha* 
the  deputy  clerk  ef  Ihe  papem  was  erderad  hj 
Mr.  BsMhridgie  ni  atttimesto  attend  Mr.Oas* 
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tell  about  Ills  flecarities,  and  so  far  finm  the 
prisoDer's  haFing  a  malicious  intent,  that  there 
was  no  quftrrel,  no  ill  nature,  no  difference,  and 
they  met  frequently  at  Corbett's  at  a  clab,  and 
there  was  no  qaarrel,  but  always  a  friendship 
between  them.  And  when  Bambridge  heard 
that  he  had  the  small- pox,  he  declared  that  he 
was  sorry  that  Mr.  Castell  bad  them,  and  that 
he  had  trifled  with  himself  and  him  about  the 
securities.  It  must  appear,  gentlemen,  to  you, 
that  Mr.  Castell  was  murdered  maliciously,  to 
find  the  prisoner  guiltjr ;  if  it  appears  other- 
wise, you  must  acquit  him. 

CL  qfArr,  How  say  yon,  is  Thomas  Barn- 
bridge  ff  uilty  of  the  murder  whereof  he  stands 
indicted,  or  not  gnilty  P 

Foreman  of  the  Jury,    Not  Guilty. 


Upon  this  acquittal,  Mary,  the  widow  of  Mr. 
Robert  Castell,  brought  an  appeal  against  the 
said  Thomas  Bambridgo  and  Richard  Corbett, 
for  the  murder  of  her  husband.  We  shall  b^re 
gif  e  the  Trial  on  the  Appeal,  which  though  it  is 
not  in  the  order  .of  time,  yet  as  it  relates  to  the 
same  fact,  is  proper  to  follow  the  Trial  of  Bam> 
bridf  e  for  the  murder. 

What  follows  first,  is  a  short  account  of  the 
Proceedings  pre?ioBS  to  the  Trial  on  the  Ap- 
peal, taken  mm  Stnnge's  Reports,  toI.  3, 
p.  854. 

HiUary  Term,  S  Geo.  t. 
Castell,  Vid.  ver»  Bambridge,  et  Corbbtt. 


"  The  defendant  Bambridge,  hsfinji^  been 
prosecuted  on  the  Report  of  the  Committee  of 
the  Honse  of  Commons,  fi>r  the  murder  of  the 
plaintiff's  husband,  who  was  a  prisoner  in  the 
Fleet,  under  the  custody  of  Bambridge  the 
warden,  and  hat  Uig  on  the  trial  been  honourably 
acquitted,  upon  the  prosecutor's  own  e? idence, 
was  followea  with  an  appeal,  to  which  Corbett, 
who  on  the  cross  exammaiion  appeared  to  be  a 
material  witness  for  Bandiridge,  was  now  also 
made  an  appellee ;  and  the  writ  of  appeal  run- 
ning *  quia  Maria  Castell  vidua  fecit  nos  secur' 
«  de  clamoresuo.proseqneiido  per  Thom'  Wag- 
*  staffe  et  Poston  Straoev,'  contrary  to  the 
usual  form,  which  is,  n  the  appellant  /eeerit 
not  (i.  e.  the  long)  lectcr',  application  was  made 
to  the  lord  chancellor  King,  to  supersede  this 
writ,  upon  aflMavit  that  the  appellees  were  both 
in  custody  upon  it,  but  that  no  security  had 
been  giren,  and  the  writ  reciting  it  as  an  act 
done  before  the  emanation  of  it,  toe  sheriff  had 
not  taken  any,  as  he  would  have  done  if  it  had 
been  put  by  way  of  condition,  sifeceriL  And 
it  was  argued  by  me  that  the  statute  of  West- 
minster 2,  c.  lli,  giving  the  appellee  a  remedy 
against  the  appellant,  her  pledges,  and  abettors, 
It  was  not  a  matter  of  form,  but  security  should 
be  entered  into  by  persons  of  ability ;  to  which 
it  was  answered  by  Mr.  Attorney  General,  that 
it  was  sufficient  it  there  were  pledges  at  any 
time  before  judgment.  Sir  T.  Jones,  154.  0 
Coksi  Dr.  Mussey 's  Case.    Croke  Jac.  413. 


**  To  this  it  was  replied,  that  at  that  rate  the 
appellee  would  never  have  any  remedy  against 
the  pledges ;  for  if  he  was  convicted,  no  would 
be  entitled  to  none,  and  if  he  was  acquitted,  the 
appellant  would  never  pray  judgment,  and  it 
would  be  an  artifice  to  elude  the  law. 

*<  Notwitfastending  all  which  the  chanoellof 

would  do  nothing  in  it,  but  said,  if  the  guia 

fecerit  [so  in  Strange]  vot  was  wrongs  we 

miffht  ha?e  adf  antage  of  it,  and  so  refused  to 

mue  any  order. 

*'  Upon  the  first  day  of  Michaelmas  term 
last  the  writ  being  returned,  and  the  appellees 
both  brought  by  Habeas  Corpus' and  turned 
over  to  the  King's-bench,  it  was  there  moved 
to  have  the  pnN^edingset  aside,  upon  thesam4 
affidarit  of  there  being  no  pledges;  and  the 
Court  here  were  of  opinion  it  was  a  very  good 
objection,  and  a  foundation  to  supersede  the 
writ;  but  then  they  said,  it  was  not  in  their 
power,  who  were  to  teke  the  writ  as  they  found 
It,  and  not  to  hear  affidavits,  to  contradict  the 
suggestion  of  the  writ;  and  thersfiwo  the 
havmg  security,  being  recited  as  an  act  done, 
they  must  take  it  so,  and  coold  not  relieve. 

<(  Upon  this  the  appeal  was  arraigned,  setting 
forth  that  the  appellant's  husband  was  a  pri- 
soner in  the  Fleet,  under  the  custody  of  Bam* 
bridge  the  warden,  who  made  an  assault  opoo 
him,  and  contrary  to  his  will  carried  him  to  the 
bouse  of  Corbett,  a  victuallinff-house  within  the 
Fleet,  and  there  imprisoneu  him,  where  one 
White  then  lay  ill  of  the  small -pox,  wfaieh  Cas- 
tell bad  never  bad ;  that  the  appellees  had 
notice  of  this,  and  were  desired  to  sufiler  him 
to  remoTe  to  another  plaee  in  the  prison,  wbi<A 
they  refused,  and  afterwards  Castell  fell  ill  of 
the  distemper,  and  died  in  Corbett's  boose; 
whereby  the  Court  concludes,  the  appelleea 
were  guilty  of  murder. 

"  Without  stoying  for  a  copv  of  the  dedara* 
tion,  the  appellees  inttanter  plead  Not  Goiky, 
and  their  plea  waa  rehearsed  in  French,  and 
issue  joined. 

*'Then  it  was  moved,  that  the  appeHeee 
might  be  bailed  ;  and,  upon  debate,  the  ConrS 
were  of  opinion  to  bail  Bambridge,  and  nbt 
Corbett;  and  the  reason  they  gave  was,  that 
Bambridge  had  been  ac<|^uitted,  whkh  was  a 
strong  presumption  of  innocence;  and  the 
judge  before  whom  he  was  tried,  had  certified 
that  be  was  very  well  satisfied  with  the  verdict, 
and  they  said  tney  would  bail  him  in  alt  cases 
after  an  acquittel ;  and  that  was  the  reason 
they  denied  to  bail  in  Slaoghterford^s  Case, 
because  Holt,  C.  J.  had  sent  out  the  jury  ag«ii» 
to  consider  whether  they  would  stand  to  their 
verdict  of  acquittal ;  and  when  they  insisleil 
upon  it,  he  himself  ordered  the  appeal. 

"  But  as  to  Corbett,  there  was  no  foundatioa 
to  bail,  for  they  denied  that  it  was  of  course  to 
bail  in  an  appeal ;  so  Bambridge  was  bailed  by 
two  persons,  eorpue  pro  corpore^  who  justified 
in  1,000/.  each.  Aim  it  was  sgreed,  thai  in  an 
appeal  by  writ,  on  the  civil  side,  two  bail  only 
are  required;  but  had  it  come  on  the  crown 
side  by  Certtorari,  there  most  have  baaa  fe«. 
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**  Then  it  was  ino?ed  to  fix  a  time  for  Ibe 
trial,  the  appellees  ofieriog  to  take  short  notiee; 
lot  it  being  by  Original^  there  was  a  necessity 
is  ha?e  fifteen  days  between  the  Tate  and  the 
istoni  of  the  DUtringoiy  and  they  ooiild  not 
be  tried  on  the  Venire^  because  being  in  Lon- 
dan,  there  could  be  no  trial  at  bnr,  (tne  dtiaens 
not  beiiw^  to  be  brought  out  of  the  city)  and  as 
it  must  be  tried  at  Nisi  Prius,  there  must  be  a 
Diittringas. 

^  Towards  the  latter  end  of  the  term  it  was 
novedy  that  the  appellees  might  be  discharged, 
there  being  a  disoontinuance,for  thai  no  Venire 
bad  been  taken  out ;  and  in  appeals,  which  are 
a  recent  prosecution,  everv  delay  is  a  disoonti- 
Boance :  and  Cro.  Jac.  ijbs,  x  eW.  S04,  were 
died.  But  upon  consideration  the  Court  held, 
that  it  was  not  necessary  to  take  out  the  writ 
and  nuJie  it  returnable  the  soonest  it  might  be, 
though  it  must  bear  Tate  the  day  (he  issue  is 
joined;  and  then  the  appellant  took  out  a  Fe- 


nirtf  Teste  S3d  October,  and  returnable  the 
95th  of  Norember,  which  the  Court  looked 
upon  as  an  afiected  delav,  and  therefore  admit- 
ted the  other  appellee,  Corbett,  to  bail.  They 
said  it  appeared  he  might  have  been  tried  the 
sitting  after  the  term,  and  then  upon  his  ac- 
quittiQ,  he  must  have  been  instanter  discharged 
by  the  judge  pf  Nisi  Prius,  according  to  the 
statute  14  H.  6,  c.  1. 

^*  Both  being  thus  out  upon  ttail,  appeared 
on  the  several  continuance  days,  accoroing  to 
their  recognizanoe,  and  the  appellant  also  ap* 
peered ;  and  in  the  beginning  of  this  term  the 
appellees  moved  for  a  rule  on  Mr.  Tanner,  the 
officer  who  keeiio  the  records  at  the  Old  Bsiley, 
to  attend  the  trial  with  the  record  of  Bam* 
bridge's  acquittal ;  he  not  being  aHowed  a  copy 
of  it.  But  the  Court  refused  to  mske  any  rule, 
and  said,  if  it  was  brought  it  could  be  no  evi- 
dence." 


481.  The  Trial  of  Thomas  Bambridge,  esq.  and  Richabd  Cor- 
BETT,  at  Guildhall,  London,  on  an  Appeal  for  the  Murder  of 
Mr.  Robert  Castell,  before  the  Right  Hon.  the  Lord  Chief- 
Justice  Raymond:  4  George  IL  a.  d.  1730.* 


Mr.  Filmer,  MaY  it  please  your  lordship, 
and  yoa  gentlemen  of  the  jnrjr,  1  am  of  coon* 
td  for  the  appellants.  This  is  au  appeal  of 
BMirder,  brought  by  Mary  Castell,  against  the 
defendants  Thomas  Bambridge  and  Richard 
Corbett,  for  the  death  of  her  late  husband. 
The  declaration  sets  forth,  that  upon  the  14th 
of  Norember,  in  the  Sd  year  of  his  present  ma- 
jesty, the  said  Thomas  Cambridge  was  warden 
sf  the  prison  of  the  Fleet,  and  haying  the  cus- 
tody of  the  prisoners,  did  make  an  assault,  and 
with  force  and  arms,  and  malice  aforethought, 
£d  carry  and  convey  him  to  a  Tictualling- 
hoDse^  being  the  defendant  Corbett's-  mansion- 
house,  and  did  detain  him  there  till  the  ISth  of 
December,  against  hhi  will,  and  without  his 
consent ;  and  that  one  Joseph  Vf  bite  was  then 
■bk  of  the  small-poz,  and  that  Robert  Castell 
had  never  had  the  small-pox.  That  on  the 
16th  of  November,  Robert  Castell  requested 
th^  would  not  detain  him,  and  gave  the  de- 
fendants notice  that  White  was  sick  of  the 
naall-poK,  and  that  he  Castell  had  never  had 
the  small-pox,  and  that  he  was  afraid  of  bis 
dssth  from  this  distemper;  notwithstanding 
which,  the  defendants  imprisoned  and  detained 
him  from  the  Itfth  of  November  to  the  ISth  of 

Dseember,  and  forced  him  to  remain  all  that 

- —  -  —       -  - 

*  See  the  preceding  and  following  articles ; 
lbs  vol.  13,  p.  1 199,  and  Mr.  Home's  Speech 
ia  bb  Trial  tor  a  libel,  a.  n.  1777,  in  this  Col- 
kdaso.  See,  too,  East's  Pleas  of  the  Crown, 
ehai^  5,  §  94 ;. and  Barrington'0 
it  oigiia  Charts,  chap.  34. 


time  in  the  said  honse :  and  further  sefs  forth, 
that  on  the  4th  of  December  he  b^an  to  grow 
sick,  and  languished  to  the  13th  of  the  same 
December,  and  on  the  ISth  died ;  so  that  the 
defendants,  with  malice  aforethought,  killed 
Robert  Castell  aforesaid,  the  husband  of  tho 
said  Mary  Castell.  To  this  declaration  the 
defendants  have  pleaded  Not  Guilty,  but  if  we 
prove  the  facts  you  will  find  them  Guilty. 

Mr.  Retoa  [afterwards  lord  chief  justice  of' 
the  Common  Pleas.]  May  it  please  Toor 
lordship,  and  you  gentlemen  of  the  jury,  lam 
of  counsel  for  the  widow.  This  is  an  appeal  of 
murder,  brought  by  her  a^nst  the  two  de- 
fendants, Thomas  Bambndge  and  Richard 
Corbett.  Bambridge,  gentlemen,  is  laid  to  be 
warden  of  the  Fleet,  and  Corbett  a  person  that 
kept  a  spunging-house,  where  prisoners  were 
sometimes  kept  It  was  for  his  advantage  to 
have  prisoners  brought  to  his  house,  in  order  to 
get  money  of  thein.  Mr.  Castell,  gentlemen, 
was  so  unfortunate  to  become  a  prisoner  under 
the  controul  of  Bambridge,  and  Bambridge 
was  bead  warden.  He  came  in  a  prisoner  1^* 
fore  Bambridge  was  warden,  in  June  17S8,  and 
at  that  time  Mr.  Hng^na  was  warden ;  and 
aftor  beiuff  a  little  time  in  prison,  security  was 

S'ven  to  Mr.  fiuggins  for  Mr.  Castell's  having 
e  liberty  of  the  rules.  The  first  aetkMi  was 
at  the  suit  of  one  Waring,  for  186/.  though 
there  was  only  86/.  due,  and  so  sworn :  another 
cause  was  for  15/.  at  the  suit  of  another  plain- 
tiff, so  that  the  whole  chargo  against  him  then^^ 
was  86/.  due  to  Waring,  and  15/.  due  to  the' 
othor  plainltif  s  so  that  stoniity  was  given  upon 
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oottHiff  in;  there  w«s n  iKind  euWred  lAto 
l^y  two  Buncient  penon^  in  the  pena!  sam  of 
flOO/.  only.  AAer,  further  charges  came  ageioBt 
lliin  in  the  time  of  Benhridge,  We  shall  shew 
yoa  the  time  vheii  Bambridge  became  wardeo, 
vhich  was  op  the  901b  of  &ptember,  1798,  in 
Ibe  8d  year  of  his  present  majesty,  tiiep  it  was 
lie  was  appointed  warden  in  his  own  fight, 
thongh  some  time  before  be  came  in  his  own 
vif  bt ;  on  the  60th  of  September,  he  was  sworn 
in,  though  on  tho-  38th  he  was  warden,  and 
a«^  in  his  own  right  Gentlemen,  a  little 
while  after  Bambridge  came  to  be  warden, « 
som  of  money  l£di.  Castell  received;  after 
this  money  was  paid  i»  Castell,  Bambridge 
knowing  of  it,  contrired  how  to  get  some  of 
this  Bionefy  and  Gorbett  was  to  go  shaies.  It 
was  this  view  of  getting  something  if  om  Gas* 
teU,  thad  was  the  cause  of  the  demand  for  fhr« 
ther  security  4  and  it  was  given :  but  some 
other  charges  coming  in,  he  gave  a  bond  for 
800/.  there  was  one  of  300/.  given  before,  and 
DOW  it  came  to  be  800/.  then  there  was  a  third 
security  demanded,  and  given  for  1,000/.  so 
that  then  the  three  boii£  as  security  to  the 
warden,  were  300/.  800/.  and  1,000/.  ttiese  to- 
gether made  up  the  som  of  3,000/.  for  security 
10  be  a  true  prisoner  to  the  warden,  and  at  that 
time  there  was  not  400/.  due.  One  wouM  have 
thought  that  when  the  warden  had  2,000/.  se- 
curity for  400/.  this  would  hafo  been  suffi- 
cient ;  but  that  was  not  the  business  intended, 
there  was  something  farther  to  bo  done;  for 
notwithstanding  this  ample  secoritv,  Castell 
was  to  be  taken  up,  as  they  fivtenJed,  till  he 
gave  fitttherasowity  lo  the  warden,  the  defoo- 
daat  Basabrklge.  Gentlemen,  the  time  of  his 
being,  taken  }^  was  the  14th  of  November ;  the 
S8th  of  fitytemher  Bamihridge  became  warden, 
Mr.  Castell  had  ihen  the  ii&rty  of  the  rales, 
and  lodged  U,  one  Mr.  Underwood's  in  the  said 
liberty.  Corbett  he  took  him  op  <it  becomes 
them  to  shew  by  what  authority,)  and  was  for 
carryipg  him  away ;  CaiAell  expostulated  with 
Qorbett,  and  naked  him  by  whose  authority 
ha  did  itP  Coriiettsaid  he  did  it  by  the  di- 
rection  of  the  warden.  Gentlemen,  when 
ha  was  taken  up,  he  was  carried  away  from 
his  lodging,  oontrary  io  his  will,  to  the  JMqg's- 
arms  tarem«  and  irom  thence  in  the  even- 
ing to  CorheU'shonaB^  whfit  authority  he  had, 
heooous  them  to  show  you.  We  say  that 
nrisonets  a»e  net  to  be  confined  in  spunguig- 
nonses  without  the  consent  of  thoae  prieoners ; 
the  p«(»p«rplaQeofconfineflaent  jsftbegaol;  if 
these  was  reason  for  coniaing  him,  he  -ought 
to  he  nat  into  the  walls  of  the  prison,  then  he 
would  have  heon  in  a  legal  confinement  ^  but 
during  the  time  he  was  at  Corbett's,  -ho  mm^ 
oadar  an  inaproper  and  illegal  jooqftnemttit 
The  vary  4a v,  gentlemen,  he  was  taken  up,  he 
employed  a  friend  of  his  own  to  go  Co  the:de- 
fandant  Bamhodge,  who  went  at  that  tisae  be 
was  to  be  oaniied  lo  Corbett's,  and  told  him  it 
MM  not  proper  to  oanry  him  there,  for  that 
^hase  was  a  prisoner  then  «iok,  one  Joseph 
mutii  thi#  Whitn  la^goiabofl  ^  thomall- 


pox  in  Corbett's  boose.  CasleU,  gentlemen, 
never  had  them,  and  was  under  the  greatest 
terror  that  ever  any  man  could  be,  for  fear  of 
catchmg  them,  fie  sent  to  the  defendsnft 
Bambridge,  that  he  might  not  be  carried  lo 
Corbett's  house,  and  if  he  did  require  further 
secnrity,  he  desirrd  to  have  a  keeper  sent  with 
him  to  his  lodgings,  which  he  would  be  at  tha 
expence  of,  or  otherwise  into  the  waUsoftha 
prison.  Castell,  gentlemen,  did  not  only  send 
that  night,  but  the  next  morning  toBamhndge's 
house  or  lodgings,  and  did  desire  him  to  oob« 
sider  tha  ckroumstanoes,  that  he  never  bad  had 
the  small-poK,  and  that  he  was  under  the 
greatest  terror  of  catching  them,  and  that 
White  was  sick  of  thena,  and  that  he  might 
not  be  carried  there,  but  that  ho  might  he 
carried  into  the  prison,  or  put  in  some  othev 
plaos  where  the  small- pox  was  not ;  hut  botli 
these  requests  were  ahsolntely  refused,  and  be 
ketns  him  in  Corbett's  house,  rather  than  te 
let  him  go  into  the  gaol,'  or  some  other -place 
where  the  distemper  was  not :  then  he  applied 
at  Corbett's  house  to  Bambridge  himself,  and 
desired  he  might  not  be  kept  any  longer  at 
Corbett's,  but  that  he  mi^ht  go  into  the  gaol  f 
but  that  not  being  complied  with,  there  were 
frequent  applications  to  Bambridge  for  his  re- 
moval flrom  Corbetfs,  but  nothmg  complied 
with;  and,  if  my  instructions  are  true,  the 
naason  why  Bambridge  4kA  Insist  that  he  should 
continue  at  Corbett's,  and  not  go  to  the  gaol  or 
avy  other  fJaoo.  was,  vnless  be  gara  Bam- 
bridge a  sum  of  money :  this  not  Being  cona* 
plied  with,  there,  was  trcah  seourity  givep,  » 
fourth  bond  for  1,000/.  a»ore.  After  this  wee 
done,  Castell's  friends  complimented  him  of 
his  havmg  his  liberty  again  ;  hut  though  he 
gave  this  security,  yet  more  diffieulties  arose  s 
they  will  have  a  fifth  bond.  Mr.  Castell  wan 
delayed  in  this  manner  for  some  time,  and  % 
fifth  hood  was  given  in  the  penaUv  of  3,000/. 
with  four  persons  security.  Five  oonds,  geo^ 
tkmen,  were  entered  into  for  Casieirs  beiiig  % 
true  prisoner  to  the  warden. 

L.  C.  J.  Rayimnd.   What  ware  the  test 
bonds P 

Mr.  Heepct.  One  was  for  1,000/.  the  other 
for  3*000/.    Gentlemem,  this  last  bond  wan 

{iren  in  the  beginning  of  December ;  be  wae 
apt  in  custody  till  the.  time  of  giving  the  ftfth 
bond,  frhich  was  the  beginning  of  I>eosimher  % 
and  notwithstanding  the  fifth  bowd  was  givae« 
he  was  k^t  in  custody  Ihme  dajrsafter;  at 
last  lie  had  some  anprehenston  of  having  hie 
Uberty,  and  upon  the  4th  of  December  then 
was  an  ardor  sent  .to  his  hjvdging,  .aa  he  had 
before,  to  got  them  ready;  but  he  wydiaap 
pointed,  having  thoutfidt  ^e  bod  done  senary 
ihii^  that  was  rewsonnole,  but  it  happoned  nn^ 
fortunately,  that  on  ihe  4th  of  December 
baaing  been  eoofined  in  ibis  house  aader  the 
terror  of  Uiai  distemper,  he  foil  ill,  and  on  the 
18ih  of  Decemher  died  ifi  that  distemper.  We 
say,|feotlemen,  that  his  deatli  was  nccasioBod 
by  his  enlawftil  impriaoament,  and  that  tha 
hardship  ho  suffered  was  the  occasiMi  ef  hia 
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Mh,  IP  yon  *ha1l  b«  of  epinton  on  tbe  cir- 
cmnslanoes,  tbat  *  this  apprehension  of  liim 
Uned  ooly  t»  get  money  fronn  bim,  it  will  be 
duress.  There  ie  die  witness  that  lieard  the 
emirersatton  between  Castell  and  Bambridi^e 
at  Corbett's,  and  tHe  witness  will  tell  you,  that 
Caslell  did  expestiilale  wvib  Banibridge,  that 
be  mm  iirdanger  of  Ihs  life,  and  that  be  i^onld 
catch  the  distemper  aiid  die,  and  desired  then 
to  be  carried  to  the  piison  or  any  otiier  place, 
■idaoi  lo  be  in  the  place  where  nis  life  was  in 
so  mach  danrer ;  an\l  bis  answer  was,  that 
be  should  neiUier  |g*b  hito-  the  -  prison,  nor  to 
sach  plaee,  wtthnnfe  such  a  som  of  money ;  it 
was  not  to  get  secority  as  before.  If  we  prove 
lUs  to  be  tM  case,  we  prove  tbe  declaration, 
and  you  must  find  the  defendants  gtntty. 

Mr.  Lee   [afterwards  Lord  Chief  JiMfied  of 
tbe  King's-  Bencb}.    May  it  please  yoiir  YotS- 
ship,  and' you  gepttemen  of  the  jnry^  I  ani  of 
counsel  for  the  appellant-/   This  pour  woman 
btt  fi»r  floine  tiine  staid,  in  bo^es  to  see  tbat 
lliisaftdr  would  have  appeared  in  a  true  tnd 
jnst  li^ht  at  a  former  trial,  had  agaiust  one  of 
the  prmmers,  in  which  tbe  other  prisoner  who 
BOW  appears  here,  was  examined  as  witnes^. 
Tbe  appellant  waited  with  great  sktisfac^on^ 
oodfer  a  belief  that  the  truth  of  tbe  feet  would 
have  appeared  at  tbat  trial,  and  did  net  oom- 
mence  her  appeal,  nor  would  she  if  she  ooald 
bare  received  satisfaction  on  the  former  trial. 
Geatlemen,  she  did  not  receive  that,  and  thite* 
f'^re  was  at  liberty  to  brin^  hev  lineal ;  for,  by 
tbe  Statute  of  Barry  7,  it  is  provided,  that  not- 
withstaudingany  prisoner  .is  tried,  and  ac- 
quitted,  that  the  pai^  appellant  has  a  right  to 
a* foil  and- entife>  exafninatioB  into  the  fact. 
Tbat  act  of  Harry  has  pveserved  that  right; 
iiotwtAistaiiding  he  was  before  aojnltted ;  and, 
as  I  apprehea^  tlie  aflair  now  stands  as  opeii 
as  if  nothing  bad  been  done.    Tbu  being  tb^ 
case,  the  nnatler,  gentlemen,  for  your  consi- 
deration win.  be,  how  far,  by  tbe  witnesses,  we 
are  aUe  to  satisfy  yoa  in  respect  to  your  ap- 
prcbeaaioD  of  tie  manner  of  her  husband's 
coming  to  bis  death.    It  has  been  opened  to 
*yon,  geatlamen,  that  Mr«  Castell  was  a  pri- 
soner io    the  Pteet,  and  that. the  defendant 
Bambridge  was  acting  warden  in  June  1798 ; 
the  defendant,  Corbcit,  was'by  his  ^office  a 
tmstaff,  and  as  soisb  wss  under  tbe  directiop 
orthe  vrarden.    When  prisoners  are  out  upon 
th«  mlea,  tbe  tipstaff  is  tbe  proper  officer  for 
taking  theiti  into  tbe  Fleet,  and  Chat  to  benndeV 
the  wafdefi*8  direction,  and  Corbett  was  suob  a 
tipstoff*.   This  Castell  b«ng  committed  in  June 
IfSS,  (be  was  » gentleman  tliat.liv^  in  good 
Bgftre)  did  procure  security  in  Julyi  and  a 
bond  was  gn^Wb  tn  this  penalty  of  dOO/.  and 
aaother  800/.  and  a  third  l,000f.    Gentlemen, 
ke  was  oiit  of  gaol  upon  this  security,  and  the 
wafden  was  satisfied  as  to  iiis  behig  abroad^ 
but  an  tbe  I4tb  of  November  he  was  taken  up. 
On  tbe  Srd  of  October  before  this,  gaottemea, 
be  raeeiyed  a  sum  of  136?.;  on  tbe  ^3od  of 
October,   according  to  my  instructions,  this 
came  to  tbe  knowlcdgeof  the  dafondant  Bam^ 
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bridges  ttien  came  these  demaiids  of  foesH  se£ 
cnrit^  ;  it  was  very  likely  the  trt^ans  to  hisiifi 
opon  hisvirtg  money  in  band  or  fr^h  sectiritv  ; 
notwithstanding  this,  upon  the  l4th  of  No-' 
vember,  Corbett  cAme  to  his  lodging  in  whicU 
he  then  was,  a  place  within  the  rul^,  and  toofk 
him  from  thence,  and  carried  hihi  to  fh4 
King's-arms  tavevn ;  there  be  was  <tohtinued 
till  the  evening :  that- during  his  onntintifmoe^ 
there,  he  sent  for  a  person  who  ^ill  fl|>()ea8 
here  as  witness,  who  went  to  the  dH«uffab( 
fiwmbridge  at  the  desire  of  Castell,  and  he  de<i^ 
sired  hiin  to  acquaint  Bambri'lge,  that  hd 
fottbd  there  wm  an  intention  of  carry intr  hit^ 
toCorbetfs,  and  that  tlie  small  pox  wa^  (bere^  ^ 
and  he  nev^  had  them,  and  was  afraid  m 
catching  them,  and  begged  of  Bambridge  that 
be  wooM  not  let  him^  be  Carried  there :  the 
witness  accordingly  went  to  Bafnbridge,  afi# 
told  him  of  the  request  of  Castell,  bttt  before 
he  ciDde  back  ftfr.  CasteH  was  carried  to  the 
hOttse  of  Corbcit,  and  when  be  fotind  bidS 
there • 

Bfr.  Fasakerley,  He  found  him  ttt  the  tsrvelltf 
wiHin  he  came  back. 

MK  Lee.  The  difference,  gentlemen,  is  this^ 
thatftfais  person  at  the  requrat  of  Ca^toll  went 
to  Bambridge,  and  upon  his  raum  <the  foct  itf 
that  he  foun<i  Corbett  and  Castell  «t  cKe  Hing'vi 
arms  tavern)  said,  that  upon  his  a^pUca^on 
to  Bambridge  he  coufd'  ^et  no  atisWer^  nondi- 
reetfonstbat  Castdl  should  not  be  carried  (Iter^. 
Castell,  his  fear  continued  urH»n  hito,  and  Ihtt 
same  witae^y  wei^^  Bej(t,(day  to  Bambridge,  and 
petitioned  for  the  same  thing,  but  could  ge^no 
satisfactio^i  from  Bambridge.;    We  have  ac- 
counts of  sevenil  other  applications^  h\^,  \ntb- 
out  answer  to  the  purpose,  and  particulaHy 
(Sne  ftom  Castoll  himself.    When  Bambrid|s^e 
came  to  CorbeH's  house,  it  w^  that  CasteR 
complained  to  him  himself  o£  tbe  faftrdshifr  ti 
being  confined  there,  and  desired  Bambridge 
to  let  ^m  go.to  bis  lodgings  with  a  keeper,  qijp 
into  the  walls  of  the  jp^aol,  wbicb  he  cbo^ 
much  rather>  from  the  foar  he  had  of  catching 
tbe  small-pox :   the  '  lins^er   th^  givcin  by 
Bambridge  to  Castell  was,  that  be  flhouh)  nei' 
ther  go  into  the  gaol  (though  there  was  room 
enough),  .or  go  to  thiCt  other  place.    Gentle- 
men,  it   roust  be  under  the   fear  and  af^ 
pieliension  Castell  had  of  catching  the  small- 
pox, tbat  be  made  this  request,    ttow  a  msM 
could   appear  witb   so  much  in^wnaoi^  I 
can't  conceive,  for  Cambridge  l^iipaself  s^dj 
upon  a  time  when  be  was  at  the  tavern  with 
Castell,  tbat  he'  never  saw  a  rtian  so  mUcb 
shocked   at   the  small-pox;   notwithstanding 
wtiich,  when  Castell  complained  to. him,  dnd 
desired  to  be  removed  from  Corbeti's,  this  was 
Bambridge's  answer   to  him   then,  THathe 
should  not  go  into  the  prison  or  any  wlierd 
else,  unless  he  had  a  sum  of  money  for  go>n^« 
Gentlemen,  the  whole  of  his  charge  a^  this 
tiine  was  under  400/.    He  was  committed  io 
^tthe-  1736;    on  the  first  of  December  se- 
curity was  found  for  no  less  than  5,200/.  the 
first  bond  was  for  900/.  the  naxi  800// ibe  third 
SD 
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1,000/.  a  fourth  1,000/.  and  the  fifUi  f  ,000/. 
NotwithstuidiDflr  these  bonds  were  given  on 
the  l8t  day  of  December,  this  man  was  still 
continued  a  prisoner,  and  I  must  submit  it  to 
jrour  lordship,  whether  he  was  not  continued 
in  such  a  maooer  as  to  make  it  duress.  By 
the  statute  ot  88  of  Cha.  3,  no  man  is  to  m 
carried  to  a  spunipog- boose  without  his  own 
request.  He  was  kept,  gentlemen,  in  this 
place  eren  after  the  fifth  bond  was  given  three 
days,  and  on  the  4tb,  which  was  tbe  4th  of 
December,  he  took  tbe  distemper.  This  gen- 
tleman was  so  much  affected  wah  the  hardship 
of  his  case,  that  he  often  complained  of  this 
usage,  and  of  Bambridge  io  particular ;  and  in 
hie  last  words,  when  he  lay  upon  bis  death - 
"bed,  when  it  can  hardly  be  iraainned,  that  any 
thing  could  come  from  a  man  but  truth,  then 
his  constant  declarations  were,  that  his  death 
was  owing  to  Bambridge. 

This,  gentlemen,  is  the  nature  of  the  case, 
and  we  will  beg  leare  to  call  oiir  witnesses,  and 
if  they  come  up  to  proof,  it  must  be  thought 
the  widow  has  done  very  right ;  aud  though 
Corbett,  when  he  appeared  as  a  witness,  did  not 
give  satislaotion,  (I  would  not  say  it,  if  it  was 
not  in  my  brief' )  yet  probably  the  witneases  now 
called  will  give  you  satisfaction  why  Corbett 
did  not  giv^  aatisfaction. 

Robert  Reading  sworn,  who  produced  a  copy 
of  the  patent  ereatingThomas  Bambridge  war- 
den of  the  Fleet. 

Mr.  Reev€$,  Did  you  examine  that  ? 
Reading,    Yes. 

Mr.  Reeves.  Is  it  a  trae  copy  F 
Reading,  Yes. 

2rhen  tbe  Clerk  read  so  much  of  the  copy 
e  patent  as  to  prove  Mr.  Bambridge  war- 
den of  tbe  Fleet] 

John  Noel  (deputy  to  the  clerk  of  the  papers) 
was  sworn,  and  produced  the  comoutment* 
books  of  the  Fleet  prison. 

Mr.  Reetfet.  Do  you  know  that  Bambridge 
acted  as  warden  of  the  Fleet  prison  P 

Noel,    1  always  apprehended  he  did  act. 

Mr.  Faiakerley,  Do  you  know  of  the  com- 
UMtment  of  Mr.  Casteli  ? 

Noel.  Yes,  it  is  in  that  book  (which  he  bad 
before  produced.) 

[Then  the  Clerk  turned  to,  and  read  the  en- 
try in  the  book.] 

Clerk,  becimo  octavo  die  Junii,  1728. 

Noel.   There  are  several  other  entries. 

Cierkf  (reading  again.)  180/.  sworn  to  he 
86/. 

JL  C,  J.  The  writ  was  made  for  180/.  pe» 
unity.     Read  on. 

Clerk.  William  Thomas. 

L,  C,J.  Jt  is  necessary  for  me  to  take  do- 
iioe  of  all  the  oommitmeots. 

Mr.  Strange.    To  see  the  sums  befera.  tbe 
J4th  of  November. 
.  Mr.  Fofukerlt^.  Fmik96l. 


Mr.  KettMy.  It  is  sworn  to  86/.  and  ap« 
wards,  for  that  is  sufficient  to  hold  to  bail.    «- 

L.  C.  J.  How  much  is  that  on  the  9th  of 
July  f^Clerk.  The  9th  of  July  is  90/. 

Mr.  Strange.  How  much  that  debt  is,  don't 
appear. 

L,  C,  J,  Don't  go  on  so  last* 

Clerk.  Die Sid/. Georgi 

Colvert. 

JL.  C.J.  Tliat  is  another. 

Clerk,  Another  SO/,  the  ISth  of  October. 
Waring  180/. 

Mr.  Fagakerley.  That  is  tbe  same. 

Serj.  Darnell.  The  first  appears  to  be  OB 
bond. 

Clerk,  There  is  180/.  principal ;  S/.  lOs .  costs. 

Mr.  FoMakerUif,  That  is  the  same. 

Clerks  Sdrd  of  November,— execution  at 
the  suit  of  Thomss 19/. 

Mr.  Strange.  He  is  charged  m  ezccntioii 
likewise  on  Culvert's. 

Mr.  Reeeee,  That  is  afler  being  taken  np« 

Mr.  Fatakerley.  Do  yon  know  Corbctt'f 
house  P—Aoe/.  Yes. 

Mr.  FoMakerley.  What  kind  of  a  house  is  it  f 
Were  the  prisoners  kept  there  by  Bambridga'a 
order? 

NoeL  I  was  there  prisoner  from  the  S9fd  of 
October  for  two  months,  and  never  saw  anj 
thing  exacting  but  very  humane. 

Mr.  Fazakerley.  Is  it  not  a  public  victoalliog^ 
bonsef 

Noel.    They  have  victuals  and  drink. 

Serj.  Darnell,  This  is  very  material.  I 
will  ask  yon  a  question  or  twu ;  you  were  at 
Corbett's  two  mootlis  P— Aoe/.  Yes. 

Seij.  Darnell.  I  ask  yon  whether  you  fiMiid 
any  exaction  or  oppression  P 

Noel,  1  never  found  any  to  any  body,  hot 
thev  visited  Mr.  Casteli  with  a  deal  of  respect 
ana  humanity. 

Serj.  Darnell.  When  were  yon  carried  there  f 

Noel,  Tbe  33rd  of  October,  17S8. 

X.  C  J.  How  long  did  you  remain  there  ? 

Noel,  i 'Stayed  there  tiU  tbe  19th  of  Da* 
cember. 

L,  C,  J.  Was  this  one  of  the  booses  that  al- 
ways remained  to  the  warden  as  part  of  tha 
gaol? 

Noel.  My  loH,  I  have  heard  so. 

X.  C.  J.  Were  you  atCorbett's  boose  alltb« 
time  Mr.  Casteli  was  there? — Noel.  Yes. 

L.C.J.  Do  you  know  the  time  of  his  tak- 
ing his  illness  ? 

MoeL  He  was  taken  ill  on  the  4th  of  Deoen- 
her,  and  died  on  tbe  IStb. 

X.  C.  /.  Do  you  remember  Joseph  WhUrf 

NoeL  Yci. 

X.  C.  J.    Were  they  in  the  same  house  f 

Noel.  No,  my  lord  ;  White  lay  up  tbrea 
pair  of  stairs  in  one  house,  and  Mr.  CastaU  one 
pair  of  stairs  in  the  other. 

X.  C.  J.  I  ask  you  if  White  was  ever  sufliBr- 
ed  to  come  down  stairs  ? 

Noei,  I  have  heard  express  orders,  that 
White  should  never  come  down,  and  nolied/ 
go  up  to  himyfor  fear  any  body  sbonM  caleli  it. 
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L,  C.J.  I  ask  yoo,  aoeordio^  to  the  btMt  of 

Cnr  obtenralioii,  whether  he  erer  came  out  of 
sroom? 
^  Natl.    I  bdieTe  ha  neyer  did,  except  one 
time ;  end  tlien  be  came  to  speak  to  nae. 

X.  C.  X  Was  Gastdl  there  then  ? 

No^  No,  my  lord  ;  I  believe  he  ne? er  wan 
Bearer  to  him  than  my  room. 

Mr.  Sirange.  I  desire  he  may  describe  the 
stufttioD  of  C^rbett's  house. 

NoeL  There  are  two  houses  laid  into  one. 

Mr.  Strange.  Where  did  White  lieP 

Noel,  White  lay  three  pair  of  stain  in  ooe 
boose,  and  Mr.  Castell  one  pair  of  stairs  in  the 
ether. 

Mr.  Sirmge.  When  did  Mr.  Caatdl  first 
eome  to  Corbett's  ? 

Noel.  Castell  first  oame  into  Corbett's  the 
14th  of  NoTember. 

^  Mr.  FaMak&rley.  My  lord,  if  tbev  ask  ques- 
tiooa  to  a  particular  point,  I  hope  they  wilFnot 
examine  him  to  diliSnrent  focts. 

JL  C.  /.  I  cannot  interrupt  them ;  you^will 
ha?e  an  opportunity  to  repl  v :  they  are  entitled 
to  h.     W  here  did  Castell  lie  ? 

NoeL  Mr.  Castell  lay  in  one  house,  up  one 
pair  of  stairs,  and  White  in  the  other^  up  three 
pair  of  stairs. 

L.  C.  J.  When  did  Mr.  Castell  oome  to  Cor- 
bett'a? 

Noel.  The  14th  day  of  November. 

Mr.  Sirange.  How  Vm^  was  White  well  be- 
fsre  Castell  came  there  P 

NoeL  He  never  bad  been  down,  but  I  belieTe 
he  might  have  come  down. 

Mr.  Sirange.  Did  White  continue  up  stain 
all  the  time  Mr.  Castell  was  then  ? 

NoeL    Yes. 

Mr.  Strange.  What  was  the  reason  of  his 
haag  kept  there  f  There  mi|rht  be  other  people 
that  bad  not  had  them.  Did  you  ever  see 
White  come  down  during'  that  time  P 

NoeL   White  came  down  two  or  three  great 


Mr.  Strange.  Who  took  care  of  Mr.  Castell  P 

NoeL  Cuibett  and  bis  spouse. 

Mr.  Strange.  Duiiag  the  time  be  waa  ill, 
didhecoflBplainP 

NoeL  He  never  complained  for  aujf  thing, 
bataaid  he  waa  very  uneasy  at  hanng  the 
mall  pox. 

Wkr.  Strange.  Who  took  care  <tf  him  P 

Noei.  Ill  the  family  took  care  of  him. 

Mr.  Strange.  Did  you  ever  aee  Bambridge 
in  cwpanv  with  Mr.  Caatell  at  Corbett's? 

NoeL  I  never  saw  Mr.  Bambridge  in  com- 
paav  with  Mr*  Castell,  but  Mr.  Corbett  I  have. 

lir.  Sirange.  Waa  there  a  club  there  P 

Noel.  Yes. 

Mr.  Strmnge.  Did  you  lee  Bambridge  and 
CMtett  together  at  that  dub  P—Xbe/.  No. 

Mr.  Strange.  Where  did  Castell  lie  P 

NoeL  Caatell  lay  io  a  room  by  himself ;  he 
had  a  room  fitted  w  on  purpose. 
.    Mr.  Keitleby.  Do  yon  know  whether  when 
Mr.  Csitdl'a  wift  waa  iiBt  to»  aha  did  eo8M  to 


NoeL  I  have  heard  Corbett  say,  that  his  wi* 
dow  was  sent  to,  but  did  not  come. 

L.  C.  J.  That  is  no  evidence. 

Mr.  Ketileby.  Do  you  suppose  you  shot^ld 
have  seen  her  if  sbe  had  come  P 

NoeL  I  should  have  seen  the  woman. 

Mr.  Keitleby.  What  sort  of  a  room  was  Mr. 
Castell  in? 

Noel,  A  very  eonrenient  room,  very  near  as 
big  as  this  Court. 

Beij.  Byre.  How  came  Mr.  Casldl  first  to 
be  brought  to  Corbett's  P 

NoeL  The  body  of  Castell  was  surrendered^ 
his  security  told  me  so. 

L.  C.  J.  That  is  not  evidence. 

Mr.  Lee.  Were  you  frequently  with  Wh^e  P 

Noel.  No;  only  that  time. 

Mr.  Lee.  Was  Mr.  Castell  taken  111  before  or 
after  that  time? 

NoeL  I  cannot  tell  whether  he  was  sick  be- 
fore or  after. 

Mr.  Lee.  Did  yon  use  to  be  with  Mr.  Cas* 
tell? — Noel.  Sometimes. 

Mr.  Lee.  Were  you  vnth  Castell  the  sama 
day  you  saw  White? 

NoeL  1  cannot  recollect  whether  I  saw  Cas- 
tell the  same  day  or  not. 

Mr.  Lee.   Was  there  one  or  two  stair -cases  P 

NoeL  There, were  two  houses  laid  into  one, 
but  one  stair-case. 

Mr.  Lee,  Was  not  the  passage  near  Castell'a 
room? 

Noel.  I^be  passage  comes  by  the  head  of  the 
stair- case? 

Mr.  Lee,  Must  not  all  those  that  go  to  the 
necessary  -  bouse  go  by  Castdi's  room  P 

NoeL  Yea. 

Captain  Sinclair  sworn. 

'  Mr.  Fatakerlo^.  Do  you  know  Corbett'a 
house? 

Sinclair.  Upon  the  14th  of  Decemlier,  1727— 

Mr.  FoMaktriey.  Sir,  do  you  know  this  bouse 
of  Corbett's  ? 

Sincltar    Yes. 

Mr.  FaBokerhy.  Were  you  there  in  Sep» 
tember,  October,  November,  or  December, 
1738  P 

Sinclair.  I  was  not  brought  in  then,  I  was 
fifty -two  days  at  Corbett'a  Imuscw 

Mr.  Faxakerley.  How  were  you  used  then  P 

Sinclair.  I  must  submit  it  to  the  Court,  whe- 
ther, as  1  have  a  prooecutiou  against  Bam- 
bridge, what  1  may  say  bmv  not  prefudice  my- 
sell ;  whether  any  thing  t  say  now  may  not 
be  prejudicial  to  me. 

X.  C.  J.  It  ia  impossible  for  worn  to  tell  you. 
If  you  say  any  thing  that  they  can  make  use 
of,  without  doubt  they  will. 

BamMdge.  1  desire,  my  lord,  the  people 
may  be  kept  from  the  witneases  behind. 

JL  C.  J.  If  yon  bear  any  body  prompt  the 
witnessea,  they  shall  be  removed. 

Mr.  Filmer,  We  desire  to  know  what  sort  of  a 
bouaeCorbett's  is. 

Sinclair.  1  was  carried  to  Mr.  Corbett'a 
houaeaaBtrary  tesay  inolinatioBs;  wheal  waa 
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4bere  I  mM  put  in  a  garret,  wilk  mom  of  the  I 
dometiics.  I 

Serj  Darnell.  It  it  not  proper  erideooe. 

X.  C  J.  Let  me  know  what  U  is;  I  donH 
know  whetlier  it  it  material  or  not. 

Mr.  Lee,  My  lord,  the  witness  is  come  to 
give  ytm  an  account  of  this  house ;  that  it  is  a 
victualling-house. 

Sinclair.  1 1  is  a  Tictaalling* bouse  and  spung- 
ing- house,  and  they  take  exorbitant  sums  of 
tnoney.  I  was  tfiere  from  the  14th  of  De- 
cember, 1737,  till  the  3rd  of  February  foUowin}^. 

L  C.  J.  I  think  you  sa^  it  was  a  public 
victual  ling- house  and  spunging* house  P 

Sinclair.   Yes,  ray  lord. 

)lr.  Reeves.  I  desire  you  will  inform  my 
lord  and  the  jury,  whether  it  is  continued  the 
same  stu-t  of  house  since  ? 

Sinclair.  There  was  one  Blackwell  there. 

X.  C.  J.  When  was  that  P 

l^nclair.  In  the  month  of  January,  17S7. 
•  L.  C.  J.  That  is  not  evidence.  Do  you 
know  nothing  of  this  house  since  17S7  P 
.  Sinclair.  Since  I  have  been  discharged  I 
have  not  been  in  the  house ;  butwben  I  was 
there,.!  was  obliged  lo  pay  one  sbiUing  a  night 
for  a  bed. 

X.  C  J.  That  was  a  very  wrong  thing,  bat 
tbat  was  in  17S7  ? ^Sinclair.  Yes. 

Serj.  E^re.  Let  me  ask  yon  one  question. 
You  call  it  a  victuallipg-hoose  and  a  spiinging- 
house ;    what  is  a  spungidff  house  P 

Sinclair.  Those  that  take  exorbitant  fees. 

Serj  Eyre.  Did  you  pay  any  thing  above 
iht  fees. 

X.  C.  .J.  This  b  no  evidence  in  point  of  time : 
Yon  all  know  evidence,  and  should  keep4oit. 
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Mr.  Eeetes.  Do  you  know  Corbett'slioiMe? 

Wilson.  Yes. 

Wlv.  Reeves.  Whatsortofabooaeisii? 

Wilton.  It  is  a  public- house. 

Mr.  Reeves,  what  do  they  sell  there  ? 

Wilson,  Beer,  ale,  cyder,  wine,  pooefa  and 
victnals. 

Mr.  Roepn»  Was  the  liopae  used  for  that 
purpose  when  Mr.  Castell  was  there P 

rnism.  Yes. 

Mr.  Reeves,  You  know  Cattell  was  there? 

Wilton.  Yes. 

Mr.  Reeves.  Was  it  then  made  use  offer  this 
purpose  P — Wilson.  Yes. 

Mr.  Reeves.  When  had  Mr.  Castdl  viotnais 
and  drink  P — IfiTson.  In  tbat  house. 

Mr.  Reeves.  Do  you  know  the  sitoatiOD  of 
the  room  where  Mr.  Castell  lay  P 

Wilson.  Veiy  well. 

Mr.  Reeves.  Do  yoiv  know  the  room  where 
White  was  m  f^Wilson.  No. 

JAr.  FiOMkerley.    How  mneh  did  he  (Mr. 
Castf  II)  pay  a  nii^ht  for  his  bed  P 

WtUtm.  'Mr.  Castell  told  me 

Mr.  Sironge.  Tb^t  is  not  eviUeoen.  Had  he 
a  room  up  one  pair  of  stairs  P 

Wilton.  The  latter  part  of  his  time. 
"    9tr,Straiig$.  Were  you  with.  hin«A«if 
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Wtbon.  Yes,  .till  ha  had  the  anfalL^pos. 

Mr.  Strange.  Did  his  wife  como  near 
during  the  time  he  was  ill  P — Wilson.  Mo. 

X.  C.  J.  If  you  are  examining  Iha  wilncmi, 
I  cannot  hear. 

Then  Mr.  Strange  asked  the  witness  iome 
question,  which  for  the  noise  in  the  Cdurt  was 
not  heard. 

L.C.J.  If  yonaskanyqocstiony  yon  mosl 
propose  it  to  the  Court.  » 

Mr.  Strange.  Wert  you  servant  to  Mr.  Gas- 
teU  f^Wiison.  No. 

Mr.  Strange.  Were  yon  hifl  compamqa  ? 

Wilson.  Yes ;  and  drank  several  bottles  ef 
wine  with  him  $  and  I  have  hau-d  Mr.  Gaateli 
say,  that  Bambridge  and  Corbett  wera  aM 
vogues  alike. 

Mr.  Collett  sworo. 

Mr.  FiUner.  Did  you  know  Mr.  Castell  P    . 

ColUu.  Yes. 

Mr.  Fdmer.  Dui  yoo  know  of  any  iDonef  hm 
received  f-^-CoUeit.  Yes,  1S5/. 

Mr.  Filmer.  WbenP 

Collett.  The  3d  of  October,  1798.     . 

Mr.  Filmer,  Did  you  know  of  Bambiidge 
beini{  privy  to  it  P 

ColUtt.  I  behave  he  was  i  Mr.  Oastall  told 
me  so. 

Mr.  Kettleby.  My  tord,' tbat  is  do  evidance.  . 

Mr.  Fitsner.  Do  you  know  of  vour  own 
knowledge  tbat  he  knew  of  it  ?--^Couett.  No.. 

Mr.  Lee.  Where  was  this  195/.  pehl  ioMr. 
Castell  ?-'Collett.  It  was  paid  at  Woodward's. 

Mr.  Lee.  Where  was  Woodward's P 

Collett.  I  drew  a  draft. 

Mr.  Lee.  Where  was  Wood  ward's  P 

Collett.  In  Exchaage-ialley ;  I  thongfal  all 
the  world  knew  that. 

Mr.  Lee.  9o  Woodward  paid  it  f 

Collett.  1  don't  know. 

X  C.X  I  thooght  voa  had  aatbatty  paid 
the  money  to  Mr.  Castell  P 

Colleti.  I  gave  a  draft  on  Woodward. 

Mr.  Lee.  Was  that  allowed  eo  aooooat,  do 
you  know  P-'4?o^<.  Yea. 

Mr.  Strange.  You  don't  know  what  faandalk 
was  paid  into  at  Woodward's  P—Co/iet^  Na. 
>    Mr.  Strange.   What  reason  have  yon  to  to* 
lieve  Bambridge  knew  of  itP 

Colleti.  Because  I  had  soma  diiSaiittv  hi 
paying  tbe  RMwey ;  there  was  Mr.  BrdMt.  Mr* 
alderman  Preston,  Mr.  Kirley,  and  ■ijFtoIr,  «iid 
we  were  under  aome  difficulty,  and  CSmIcII  da* 
sired  that  one  of  us  would  go  up  to  Bam* 
bridge ;  upon  whioh  Mr.  Brent  went  «p,  and 
desired  to  know  if  he  might  pay  the  UMMiey 
with  safe^ ;  then  Brent  came  down,  and  gave 
«is  satisftctioo,  and  I  paid  tbe  money. 

Mr.  Strange.  The  loree  of  their  aigaaseat  ii, 
that  as  soon  as  Bambridge  knew  thai  be 'had 
received  this  money,  thea  be  pressed  him  to 

E've  fresh  secority.    If  be  did  not  know  llMt 
I  had  money,  that  argument  wilt  not  hoU. 
How  was  the  note  dimwn  P- 
CoUett.  To  Robert  Castell,  or  I 
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'ilr.  FatukerUaf,   Wltoai  was  die  nkUi  nay- 

Coiiitt.  It  WQS  payable  to  Mr.  Robert  Gai* 
tril  or  bearer,  on  demaniJ. 

fir.  Fagakeriey.  Av4  this  was  allowed  inmc- 
coont  to  ^ou  by  Woodward  ? — CoUett,  Yes. 

Mr.  Sinmge.  You  doo^t  know  tbat  it  came 
to  Caatell's  bands  ? 

CoUett.  No,  aoy  poHer  migbt  go  and  reoelte 
it  « 

Mr.  Lee.  To  whom  was  the  oote  delivered  ? 

Coliett.  To  Mr.  Oasleil. 

L.C./.  1  weot  away  with  it  atlirst  asif 
Caslell  had  reoeired  it. 

Mr.  Lee.  Breot  was  the  inan  that  went  up 
to  BambrbJge. 

Mr.  Strange.  Prove  sonoetbing  or  other. 

Bomttri^ge.  My  lord',  I  never  bad  ioe  ebil- 
)iog  of  bim. 

Mr.  Brent  sworn* 

Mr.  JRssdberlew.  Weveyoa  present  when  Mr. 
Coltett  drewa  hiN  tipon  Woodward,  payable  to 
Mr.Cast0U?^Bf«iif  Tea. 

Mr.  Faxakrrley.  Do  you  know  of  any  bddy 
tbat  went  to  B^mbridge,  and  what  was  said  P 

Brent.  Sir,  I  was  jealous  of  Mr.  Casteil's 
dreomatanees,  and  I  ashed  Mr.  Banbridg^  if 
there  was  any  judgment  or  exeention  against 
Mr.  Castell  ?  And  fiambridge  told  me  he  was 
inmoB  mctsae  process. 

Mr.  Fatakerl^,  Did  you  at  any  time  tell 
bim  the  <K)easion  of  asking  tbat  question  ? 

Breni.  It  is  very  possible  I  migbt  give  bim 
some  bints,  but  I  cannot  be  positive. 

Mr.  Fazakerley.  I  denre  you  will  recollect ; 
it  was  very  natural  for  you  to  speak  to  Bara- 
kidge,  did  you  mention  any  thing  of  tbat 
money  ?'^Brent,    I  cannot  say. 

Mr.  Futakerley.  Did  Bamtiridge  speak  to 
yon  cenoemihg  it  ? 

Brent.  I  cannot  remember  tbat  be  did. 

Mr.  F^gmkerley.  Did  you  give  him  any  rea- 
for  asking  the  qoestion  ? 

Brent.  It  is  potoible  I  migbt  tell  bim  some 


Mr.  Fagekerky.  I  desire  you'll  aeqoaiftt  my 
lard,  whether  Bambridge  appeared  to  be  assist- 
ing to  Mr.  CasteH  in  thatafiahr,  orbavoyou 
RiaoB  to  believe  bim  so  ? 

BretU.  I  cannot  say,  nnless  to  satisfy  me,  I 
asked  Mr.  Caslell  several  qoestioas,  and  €as* 
Idl  said,  If  I  wooid  ask  Bambridge  be  would 
satisfy  rac. 

Mr.  Lee.  When  yoa  went  up  to  Bambridge, 
whe»  yon  went  to  enquire  afWr  CastelKs  eir- 
camatanoes,  what  did  you  say  to  Bambridge  ? 
•  fiNat.  I  b^e  anewrrpd  that  question,  f  ean- 
not  be  positive,  to  be  particular  I  cannot. 

'Mr.  Xes.  Where  was  Mr.  Caslell  then  f 

Brent.  I  "do  believe  Mr.  Casteli  was  with 
*a  ether  «MiApany. 

Mr.  Lee.  Where  was  Bambridge,  was*  he 
wHh  the  sMlnsr  company  ? 

JBrvBl.  I  believe  be  was  not,  I  don^tvemem* 
her  be  was  in  Che  other  company. 

L.C,L  WlMbahitbaBameroovr 


Brent.  I  don't  believe  be  was. 

L,  C.  J.  Did  you  gv>  out  of  that  room  iata 
another  room  to  Bambridge? 

Brent.  I  don't  believe  either  Mr.  Coilett  or 
Preston  went  out  of  the  rooga,  but  I  went  my- 
self. 

Mr.  Strange.  Did  you  not  go  up  stairs  ? 

Brent.  I  can't  say  whether  it  was  in  tha 
same  stair-case,  or  not ;  I  did  ask  Bambridge^ 
and  he  did  satisfy  me. 

Mr.  Strange.  Didyen  ask  Bambridge  if  it 
waa  sate  to  pay  Mr.  CfasCeil  any  money  ? 

Brent.  I  can't  be  certain,  it  was  the  irhole  1 
said,  probably  I  ought  tel!  bim  I  was  aegocia- 
ting  the  coouern. 

Mr.  Faz'akerley.  It  will  follow  moat  nata- 
rally,  that  the  further  bonds  were  demanded  oa 
purpose  to  extort  money.  Nuw  we  shall  shew, 
tbat  security  was  given  from  time  to  time,  and 
in  order  to  tbat  we  bad  given  notiee  to  Bam- 
bridge to  produce  the  bonds. 

•  Air.  Strange.  Yea  know  the  other  <day  u  Iba 
Court  of  Chancery  it  was  over*  rated. 

Mr.  Reeve*,  llere  are  bonds<givea  as  a  seen- 
rity  to  a  private  person ;  we  demand  the  bonds, 
and  the  proof  Hes  upon  them  to  shew  tfaay  have 
delivered  them  ever, 

Mr.  Lee.  We  onght  to  be  let  into  parsle- 
evidenee,  to  shew  tbat  we  gave  notice  to  pra* 
dnce  them. 

Seij.  Darnell.  I  tbiak  yon  are  too  early. 

Mr.  Bendon  sworn. 

^  Mr.  I>e.  Did  vou  give  fiambridge  any  no* 
ticeto  deliver  the  eoods  P 

Bendon.  Yes,  I  have  a  copy  of  it  in  my  hand. 

Mr.  Lee.  What  did  Bamliridee  say  to  yoof 

Bendon,  Bambridge  told  me  be  had  but  ana 
in  his  custody. 

Mr.  Strange.  Were  not  the  words,  that  ha 
had  only  one  executed  ? — Bendon.  No. 

Mr.  Strange.  Tell  ns  the  very  words. 

Bendon.  When  I  ^ave  Bambridge  tbat  very 
paper  (which  he  bad  then  delivered  totheooiu* 
sel)-*. 

X.  C.  J.  Tbat  pftper— it  must  be  prsdossd. 

Mr.  Lee.  We  desire  to  produce  thih paper. 

Beiidan.  Bambrtdjsfesaid,  to  preveatany  dis* 
putes  in  Court,  I  have  but  one  iiond. . 

Mr.  Strange.  Who  was  by  P 

Bendon.  Several.  ' 

Mr.  Strange.  Did  yob  know  aaif  af  them  f 

Bendon.  There  was  one  BeatiMff,  that  waa 
one  of  his  secarity . 

Mr.  Strange.  How  maay  were  there  ia  all  f 

Bendon.  •  Five  or  dx. 

Then  the  Paper  waa  given  into  the  hands  of 
the  Clerk.  / 

X.  C.  J.  Read. 

Clerk,  **  1  do  hereby  givea«itiee,  to  proddca 
on  the  trial  of  this  cause,  several  bonds  entered 
into  by  the  appellant's  husband,  or  his  sevend 
seeorities,tahen  bv  yooas  warden  of  the  Fleets 
or  by  tbe  Clerk  of  tbeSecurities,  and  psfrticn* 
larly  two  bonds,  dated  about  Moveiaberor  De- 
cember, 1796.''  ' 
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Mr.  Lee.  Now  wt  will  call  Peter  Ellam. 
B6iabody  acted  in  the  room  of  Hoj^dna,  who 
was  Clerk  of  the  Securitiea,  and  took  a  bond 
irberein  Peter  Ellam  was  ooe  of  Ibe  securities. 

Mr.  Peter  Ellam  sworn* 

Mr. Beeoet.  Do  you  know. what  secorttj 
WIS  given  by  Mr.  Castell  to  the  warden  of  the 
Fleet  P—JB/Ami.  I  do. 

Mr.  Reeves.  Were  you  one? — Ellam.  Yes. 

Mr.  Reevee.  Give  an  aeoOunt  of  the  seTeral 
securities  you  knew  given,  the  times  when,  and 
the  sums. 

ElUmu  Security  was  giTcn  l|re  times,-  one  in 
July. 

Mr.  JlesMf .  When  was  the  first  P 

Ellam.  In  July,  17S8. 

Mr.  FoMakerlejf.  How  much  was  the  sum  P 

Ellam.  I  think  100/. 

Mr.  FoMakerley.  How  much  was  the  pe- 
nalty of  the  bond  T'—EUam.  I  think  it  was  SOO/. 
.  Mr.  Reevee.  Whom  was  that  given  to  P 

Ellam.  It  was  given  to  Hopkins. 

Mr.  Reeves.  Who  was  warden  P 

EUam.  Mr.  Huggins, 

Mr.  Reeves,  Who  was  deputy-warden  P 

Ellam.  I  do  not  know,  I  believe  Dambridge. 

Mr.  Reeves.  Was  there  any  other  secnrity  be- 
yonrselfP  Whom  was  the  bond  gir  en  by  P 

Ellam.  By  Mr.  Chambers  and  mvMlf. 

Mr.  Reeves.  Pray,  mind  what  I  ask  you. 
The  next  bond  was  ^ven,  how  soon  P 

Ellam.  1  believe  w  about  four  or  five  days. 

Mr.  Reeves.  How  much  was  thatibr? 

EUam.  Eight  hundred  pounds. 

Mr.  Reeves.  Who  were  put  in  thatP 

Ellam.  Mr.  Curll,  Mr.  Chambers,  and  my- 
telf. 

Mr.  Reeves.  There  was  a  third  bond,  do  you 
kifow  any  thing  of  that  P  Who  was  that  given 
hyp 

Ellam.  It  was  given  by  Curll,  myielf,  and  I 
believe  Mr.  Bdl. 

.  Mr.  Reeves.   Pray  reeoUeet  yourself,  do  not 
he  under  any  mistake. 

Ellam.  Mr.  Curll  and  myself  I  am  positive 
of. 

Mr.  Faxakerley.  Can  you  be  positive  of  a 
third  bond  P  were  there  three  P 

Ellam.  I  believe  there  were,  and  I  signed 
with  him. 

Mr.  Faxakerl^.  How  much  was  the  third 
ibr  ?^Ellam.  The  third  was  for  1,000/. 

Mr.  Faaakerley.  The  third,  when  was  that  P 
*  Ellam.  I  can't  remember  tbeparticniar  time. 

Mr.  Faxakerley.  How  long  before  Mr.  Caa* 
lell  died  f-^Ellam.  A  great  while. 

Mr.  Faxakerley.  Was  it  before  or  after  mak- 
ing the  4th  bond  that  he  was  taken  ill  P 

Ellam.  I  believe  it  was  after. 

Mr.  FoMakerlejf.  How  long  after  P 

Elkott.  I  beUeie  about  the  beguming  of  the 
tem. 

Mr.  Faxakerley.  Then  that  must  he  in  Oc« 
leber.-*Was  there  any  more  P—JB/^am.  Yes. 
.  Mr,  Faaako'laf.  How  much  was  that  forP 

J^Ossi,  I  think  the  fourth  was  for  1,000/, 


Mr.  FaMokerley.  Don't  you  know  that  it  was 
for  1,000/.  r^EUam,  I  believe  it  wae. 

Mr.  Fagakerley.  Who  entered  into  that 
bondP 

Ellam.  There  was  Mr.  Cnrll,  Mr.  Bell,  and 
myself. 

Mr.  Faxakerlejf.  When  was  that  given  f 

Ellam.  That  %vas  given  the  hitler  end  ef 
November. 

Wr.FoMakerley.  You  say  that  was  for  l,000l.f 

Ellam.  Yes.  ^ 

Mr.  FaatakerUy.  You  seemed  to  say  oome- 
thingof  a  fifth  bond  being  given,  bow  much  was 
that  for  ?-^Ellam.  Two  thousand  pounds. 

Mr.  FaxakerUy.  How  do  you  know  P 

EUam.  I  was  present  at  leading  it,  and  1 
took  it  to  be  3,000/. 

Mr.  Faxakerley.  When  was  that  given  f 

Ellam.  On  the  first  of  December. 

Mr.  Fazakerliy.  Do  you  believe  it  waa  tlM 
5ih  or  1st  of  December  P 

EUam.  I  believe  it  waa  on  a  Moodair. 

Mr.  Faxakerley.  Who  were  bound  r 

Ellam.  There  was  Mr.  Cnrll,  my  biother, 
and  myself. 

Mr.  Faxakerlcv.  What  is  your  hroAher'a 
naraeP— £//iim.  John  Ellam. 

Mr.  Fagakerley.  What  Was  the  reason  of  all 
these  bonds  being  given  so  quck  P  When  was 
the  last  bond  given  P 

Ellam.  One  was  given  between  the  S4Ui  and 
35th  of  "November,  on  a  8atuiday  night,  then 
Mr.  Castell  was  going  to  his  lodgings,  tind  in 
two  or  three  days  we  went  to  see  him,  hut  could 
not  find  him,  and  they  said  he  was  at  CorhetlX 
and  we  went  to  him  there. 

X.  C.  /.  When  was  this  P  Name  the  time. 

Ellam.  It  was  about  the  latter  end  of  Nu- 
Tember,  between  the  Sdth  and  the  last. 

L.  C.J.  Goon. 

Ellam.  I  said,  Mr.  Castell,  what  do  you  do 
here  P  You  love  a  gaol  better  than  I  do ;  wbai 
do  you  do  here;  what  is  the  reason  of  it  P  Mr. 
Castell  said,  I  do  not  know,  it  is  what  Bana* 
bridge  pleases.  I  said,  Mr.  Castell,  surely  your 
luck  is  worse  than  any  body's. 

Mr.  Strange.  Was  Bambridge  by  P 

Ellam.  No. 

Mr.  Strange.  Then  yon  may  hold  your 
tongue. 

tir.  Fagakerley.  What  were  the  bonds  gtven 
for?— E/Zom.  His  liberty. 

Mr.  Fagakerley.  Had  he  bis  liberty  beleio 
the  last  bond  was  given  P— >£//a8i.  No. 

Mr.  Fagakerley.  I  ask  you  whether  ho  had 
his  liberty  upon  the  last  bond's  betng  giveo  P 

Ellam.  No,  be  never  was  out  after. 

Mr.  Fagakerley.  Do  you  know  when  ho  fini 
took  his  sickness  P 

EUam.  He  first  took  his  sidcncw  on  a  Mob-> 
day  morning,  the  1st  of  December. 

iHr.  Fagakerl^.  Wereyou  a  creditor  to  Ifr. 
Caatdl  f^Ellam.  He  owed  me  near  300/L 

Mr.  Fagakerley.  Then  yon  were  his  saenrilf 
and  creditor  at  the  same  time  P 

EUam.  I  knew  him  to  bo  as  industrious  a 
man  as  any  oao  Kving,  aad  thai  tfaerawaa  no 
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probdkOity  ^  ffettiog  any.  thing  in  a  giol,  so 
tbdui^ht  U  was  better  to  nin  the  hasard. 

8^.  DamtU*  Did  yoa  ne? er  apply  to  have 
him  locked  up  ?— >£^im.  No. 

8erL  Dame//.  Ski  yoo  know  of  aay  one  dae? 

Milam.  No,  I  never  was  present. 

8erj.  i>anie//.  Doyoaknowi>fthedMigfaof 
Ma  ^eenrily  to  put  bim  into  prison  ? 
■    EUatn.   Not  that  1  know  of,  it  was  never 


Heg.  Dame//.  •Did  Bambridge  ne?er  entreat 
y«a  lo  eontinoe  aecority  for  him  P  • 

Eiimm,  All  that  I  know  relating  to  that  mat- 
ter is,  thai  Chamhers  withdrew  his  security. 

Seij.  DamelL  What  did  Bambridge  do  to 
Chanbera  lo  have  him  atand  aa  one  ci'  his  se* 
cnrity  ? 

JSii^isa.  Ghambera  willidrew  bis  secmity. 

Bambridge,  1  don*l  look  opon  that  to  be  a 
pnmeranswtf. 

Ju  C.  J.  You  moat  answer  the  question. 

Eiiam,  Mr.  Chappell  was  coming  to  me  to 
tdl  me  that  Mr.  Chambers  would  deliver  him 
i^,  for  that  if  ha  went  out  of  the  rules,  his 
counsel  adviaed  him  that  the  security  was  liable, 
and  I  went  along  with  Chambersto  Bambridge, 
nod  Charobera  told  Bambridge  that  he  would 
be  security  no  longer ;  upon  this  Mr.  Castell 
was  Tcry  nneasy»  and  Chambers  upon  cooler 
tiwughts  detemuned  not  to  give  up  his  secnrity. 

tei.  DarmelL  I  ask  vou  whether  Mr.  Bam- 
bridge did  not  deaire  Mr.  Bell  to  continue  his 
seeurityf 

EiUm,  Mr.  Bambridge  talked  very  dvilly  at 
tiiat  time. 

Serj.  Darnell.  I  ask  yon  whether  Mr. 
Bambric^^e  appeared,  to  have  a  kindness  for 
lum? 

EUam.  Bambridge  told  Mc  Castell,  that  if 
Ins  aecurity  dehvered  him  up,  he  must  go  to 
Corbeti's. 

Serj.  Darnell.  What  did  yon  do  when  Cham- 

ts  said  he  would  not  be  security  P 

Etiam.  When  Chambers  told  me  he  wonld 
l>e  security  any  longer,  it  lay  upon  ra  vtelf, 
and  t  went  down  to  the  tave/ii  then,  and  told 
them  I  wss  resolved  to  stanjl. 

Seij.  Darnell.  I  ask  you  whether  Mr.  Bam- 
Widge  persuaded  you  to  stand,  or  said  that  he 
alwuld  be  put  into  the  gaolP 

EUam.  It  did  appear  to  me  that  Bambridge 
iraa  civil  to  him. 

Serj.  DamelL  When  was  thisP 

EUam.  This  was  before  the  4th  or  5th  bonds 
were  given. 

Mr.  Strange.  This  was  afler  the  bonds  for 
WOOL  and  1,000/.  Tell  us  whether  Mr.  Castell 
did  not  desire  that  a  bed  might  be  got  there  P 

EUam.  I  did  not  know  of  his  going  there. 

Mr.  Sirange.  Pray  did  not  you  desire  Cor- 
Wit  to  take  bim  in  custody  P — EUam.  No. 

Mr^Sirmijge,  W  ere  you  by  at  any  other  time  P 

EU^m.  No. 

L,  C.  /.  Fix  the  time ;  .  hark  you,  Sir,  do 
yea  reoiember  the  time  when  Chambers  would 
•01  cenlimie  security,  1  ask  you  if  you  can 
liflMnbtrwkeii  it  was  P 
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EUam.  t  believe  it  was  in  November. 

8eij.  Evre.  Yon  say  too  cannot  be  positive 
as  to  the  day  of  the  month. 

EUam,  I  tell  von  fiiirl^»  that  by  the  alma- 
nack it  was  on  Monday;  if  Mr.  Castell  died 
that  day  se'nufgbty  It  was  Monday  se'nnight 
before  that 

1^.  j^rs.  How  long  after  yon  ezecnted 
the  bond,  bow  maov  days  was  it  before  he  died  P 

EUam.'  It  must  be  Wednesday  or  Thursday* 

Serj.  JSyre.  Yon  say  Monday  the  bond  was 
ezecnted  P 

EUam.  Yes,  it  must  be  the  first  Monday,  if 
he  died  on  the  liKb. 

Ser).  Eyre,  Whom  were  the  bonds  given  be- 
fore P  Or  to  whomP  Waa  Mr.  Bambridge- 
present  P 

EUam.  I  nev«r  saw  Bambridge  }>reseiil 
when  they  were  given. 

Serj.  Byre.  Do  you  know  whether  you  were 
excepted  to,  or  remained  there  till  better  eecoritj 
was^ven  ?-^Ellam.  I  don't  know. 

Serj.  Ejfre*    Who  was  there  P 

EUam,  Codnor  was  there,  who  aeted  as 
clerit. 

Seij.  Eyre.  Were  you  all  present  when  the 
iburth  bond  was  ffiven  P 

EUam.  To  the  best  of  my  remembrance,  we 
were  all  present  when  the  fourth  bond  was 
given. 

Sen.  Eyre,  What  say  you  as  to  the  fifth  P 

Ellam.  Am  to  the  fifth,  I  believe  that  ail  the 
persons  were  not  then  present. 

Seij.  Eyre,  You  can't  tell  that  either  of  yon 
was  excepted  top 

EUam,  1  know  no  other  than  as  Bambridge 
told  me. 

Mr.  Wynn,  You  said  you  were  nnea^  when 
Chambers  said  he  would /lot  stand ;  what  did 
you  do  then  P 

EUam.  I  did  nothing  then,  but  went  home^. 
and  next  morning  resolved  to  stand. 

Mr.  Wynn,  Did  you  say  any  thing  to  Mr. 
Corbett  or  Bambridge  P 

EUam.  No:  when  1  went  to  Mr.  Bam* 
bridge's  room,  I  went  with  a  design  to  surren- 
der bim ;  and  when  I  came  out,  seeing  Mr. 
Castell  in  so  great  an  agony,  I  resolved  (hen 
not  to  do  it. 

Mr.  Wynn,   What  did  Mr.  Bambridge  say  P 

EUam.  He  said,  he  believed  that  Mr.  Castell 
always  behaved  himself  within  bounds,  and  -be- 
lieved that  we  had  no  reason  to  complain ;  and 
believoJ  be  would  not  make  an  escape. 

Mr.  Wynn,  Did  he  eoeourage  you  tasur^ 
render  bim  P 

EUam.  All  that  he  said  at  this  time  seemed 
to  encourage  us  to  stand  as  security. 

Mr.  Wynn.  When  Chambers  would  not 
stand,  did  you  take  any  counter-security  from 
any  one  P 

EUam.  There  was  a  note  drawn,  but  I  neves 
had  it ;  Mr.  Curll  had- the  custody  of  it. 

Mr.  Wynn.  What  was  the  amount  P 

EUam   1  believe  100/. 

Mr.  Wynn.  1  ask  >ou,  whether  you  bad  no| 
a  bill  of  sale  from  Mr.  Castell  at  that  tine  f 
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Ellam.  No. 

Mr.Wynn,  How  long.  Imforp f 

EUam.  I  can't  Ueii  t|ie  date;  I  bare  itbjr 
me. 

«   Mr.  If^^ftn.    Had  v^.  not  t|iat  IriU  of  tale 
before  you  executed  tbatfiratiaourity? 

Eliam.  No. 

Mr.  Wvnn.  Wasit  between  tba  fint  andM- 
cend?— £//aiR.  No. 

Mr.  Wynn'.  The  second  and  third? 

Ellam.  Very  likely  it  might. 

Mr.  Wynn,  What  month  do  you.believe  it 
was  in  ?^ — Ellam,  November. 

Mr.  Strange.  Do  yoa  say  the  bill  of  sale  ifM 
in  November? 

Ellam,    i  can't  say  particidarljr. 

Mr.  Strunge.  Miffbt  it  not  be  befora  No- 
vember?— Ellam.  I  don'tbelieTeitwaa* 

Mr.  Strange.  Can  you  take  upon  yo»  to  sajr 
whether  before  or  nut?-^JB//ii».  I  csjmot 

Mr.  Strange,  I  desire  you  to  see,  whether 
that  is  your  name ;  look  only  on  the  name* 

Ellam.  t  take  it  to  be  my  name. 

Mr«  Lee»  Give  it  to  the  officer. 

Mr.  Strange.  Then  you  are  not  able  to  say 
exactly  the  day  when  Bambridge  gave  you 
encouragement  not  to  deliver  him  up;  Weak 
t^bre  tUe  fourth  bond  waa  given  f 

Ellam.  Yes. 

Mr.  Strange.  There  was  Curll';  waa  he  a 
man  of  substance? 

Ellatu,  Yes ;  he  has  been  a  housekeeper 
thetie  forty  years. 

Mc  Strange.  Is  bis  reputation  to  be  a  man 
of  circumstance? — Ellam.  Yes. 

Mr.  Strange.  There  were  Bell  and  otbefs  ? 

Ellam.  Yes. 

Mr.  Strange.  Were  they  men  of  good  cir- 
catwituux8?-~Ellam.  Yea. 

Mr.  Strange.  There  was  your  brother? 

EUam.  Yes. 

Mr.  Strange.  Were  they  liouseekepers  ? 

EUam.  Yes. 

Mr.  Strange.  Were  they  able  to  answer  the 
aiunathey  stood  bouod  for. 

Ellam.  The  world  tbinka  so. 

Mr.  Strange.  What  will  you  say  you  a«e 
worth  over  and  above  your  d^Dts  ? 

^llam.  1,000/. 

Mr.  Strange.   When  your  debta  are  paid  ? 

r  Ellam.  The  last  time  my  books  were  cast 
up,  1  was  worth  1,000/. 

Mr.  Strange.  Did  yoa  say  you  were  not 
worth  200/.  when  in  company  with  Bam- 
b^dtfe  ?— £/£aai.  No. 

Mr.  Lee.  It  is  a  question  enough  to  pot  any 
nan  OQi  of  ooontenanoe. 

L.  C.  J.  No  man  ahovld  be  obHfod  to  di»- 
•over  hi*  ow&  affairs. 

John  Ellam  sworn. 

Hr.  Xse.  Yon  were  seeuBity  for  lV(r.  Gaetell 
la  Mr.  Bambridge,  waidea  ut  the  Fleet? 
J.  Elkam.  Yea. 
Mr.  1>«.  When  waa  it? 
J.  Milam,  la  November  last. 
Mr.  Jbf«  Who  was  aocurity  with  you? 
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J.EUtm.  My  bfotlMr Peter  EOam and  Mr. 
Curll. 

Ml*.  lee.  What  waa  the  penalty  of  thebood? 

J.  EUam.  Two  thousano  pounds. 

Mr.  Atm^s.  He  only  aaya  what  BIr.CaflleU 
aaid. 

L.C.J.   HesaiditofhiaowBhDOwledge. 

Mr.  Lee.  When  waa  Uie  bond  exeontcdf 

J,  Eikm.  I  believs  ia  Noreodiee. 

Mr.  Lee,  Yon  can't  tell  positively  f 

J.  EUam.  No. 

Mr.  \Lee,  Miglii  it  irat  be  the  bq|iniiiB|^ 
of  December? 

J.  EUam.  I  can't  tnwtly  tdi. 

Mr.  Zee.  Whom  laaa^he  bond  eoMented  bjrf 

/.  EUtmu  Mvaeif aod:tm  othera ;  I  signed 
first,  and  the  other  two  at  Gravesend. 

Mr.  Lee,  Wese  yea  with  BambrMge  to  tell 
him  about  it?^Ji  MUam,  Yes. 

Mr.  Lce>  How  came  you  to  be  his  aceusily  f 

J.  ElUm.  Mr.  Gastatf  eBnttometakDoit  if 
I  wenld  beaeeori^  ia  the  room  oC  Mr.  Chnm- 
bers  ;  I  said  ii  waea thing  I  did  nsieai* ftp, 
but  for  him  I  wnukL-t  tins  was  in  the  mominw* 
Mr.  Caatell  said.  You  will  be  secwity  ?  L  aaid^ 
Yes.  And  hesaid;  I  don't  know  whether  Bam- 
bridge will  accept  of  it ;  I  beg  yen'U  cfMneaO 
ni^ht.  I  toM  him  I  woaM :  h  thiak  Mm»* 
bridge  would  not  then  aacept  of  it  One  Mr* 
Shortea  was  thereat  nighty  and  Mr.  Caalett 
aired  he  would  go  to  mlr.  Bambridge  to  dc 
the  bonds  to  be  executed  for  him, 

Mr.  Lee.  When  was  Mr.  Castell  token  iH?  . 

J.  EUam*  Mr.  Castell  waa  lei^  ill  in  No* 
vember  and  December.  i 

L.  C'  J.  Where  was  tfaia? 

J.  EUam.  AtCorbett's. 

Mr.  Lee .  Did  you  go  to  Bambridge  ? 

J.  EUam,  Yes. 

Mr.  Lee,  What  did  ^oo  say  ? 

J.  Ellam.  1  asked  him,  whether  he  thoo^ii 
iny  security  suiBcieut  in  the  room  of  Mr. 
Chambers  f  And  Mr.  Bambridge eaid  he  waiM 
aeoept  of  it* 

Mr.  Lee*  Did  yon  execute  befene  your  bra* 
ther? 

J.  EUam,  1  believe  I  dhi  before  Mr.  Corll  j 
and  Mr.  BelJ  executed,  I  believe,  after, 

Mr.  Lee,  What  waa  tlie  sum  ? 

J.  EUam.  Two  thousand  pounds. 

Mr.  Lee.  Wca  it  two  tbousaiiii?  How  d<^ 
you  know  ?  Was  it  iu  Latin  or  English  ? 

J.  Ellam.  The  attorney  read  it ;  and  Mr. 
Castell  toid  me  so^ 

Mr.  Lee,  Was  there  any  person  m  the  bond 
befoieyeu*  signed  ? 

J.  Sllam.  There  waa  only  Bir.  Onril,  Wf 
brmher,  and  myself. 

Mr.  Lee.  i  ask  you^  whetlmf  there  was  any 
mere  besidsa  you,  your  brolhnr,  and  Mr.  Coill  f 

J.  EUam,  N<H 

Mr.  Lee,  How  many  names  were  them  in 
the  bond? 

J.  EUam,  None  hnt  mine,  my  bcOthor^  and 
Curlk 

Mr.  X«&  Hew  many  eUignrs?.  Do-  yon 
know  what  I  mean  by  ohiignra? 
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til'.  Lit.'  Then  I  ask  you^  Qow  maDj  per- 
aooa  Dainea  there  were  besides  these  P 

X  Ellam.  TKere  was  miae,  my  brotber'a^ 
andCorira. 

JL  C.  J.   That  he  said  before. 

Mr.  Lee.  When  you  were  seat  to  Mr.  Bam- 
Iprif^,  Mr.  Castelf  seemed  ^ery  impatient  to 
have  the  bonds  executed  ;  did  lie  complain  of 
toy  extraordinary  usage  ?'-—J,  Ellam,  Yes. 

Mr.  Lee,  What  £a  he  complain  of? 

J,  Ellam,  1  asked  him,  wbat  made  him  no* 
easy?  Hesald^tbey  would  not  let  him  out. 
Tbeo  I  asked  bim«  what  was  the  reason? 
He  iiia4e  answe^,  1  suppose  they  want  more 
money  Of  me. 

iffr:  Lee,  They !  Mame  them.  Can  you 
name  any  bod  V  ? 

J.  Ellam.    I  asked  him  again^  Have  you 

gi?en  any  money  ?   He  said^  Yes,  I  have.     I 

said.  Pray  how  much  have  you  giv<^?    He 

dlaile  answer,  A^bdut  ten  pounds. 

'*  Seij.  Darnell,  What  he  said  is  not  evidence. 

Mr.  Fazakerley.  'What  be  said  upon  his  death 
bed,  I  apprehend,  is  evidence*,  which  is  what 
we  shall  examine  ti!m  next  to. 

L.  C.  J.  That  is  according  to  the  nature  of  the 
question ;  what  is  declared  as  an  actual  fact,  is. 

Mr.  Fatakerley,  Had  you  any  discourse 
with  Mr.  CasteU,'when  he  lay  on  his  death - 
lied,  what  was  the  occasion  of  his  death  ? 

X.  C.  J.  [Speaking  to  the  witness.]  Pon't 
be  in  a  hurry,  take  time,  speak  out. 
*'  J.  Ellam.  He  asked  me,  what  1  thought  the 
4ntemper  might  be?  I  said,  I  cannot  tell.  The 
doctor  went  down  with  me ;  what  he  said  to 
tlie  doctor  was,  I  am  very  ill.  . 

Mr.  Strange,  This  was  before  he  was  very 
S? 

Mr.  jpazakerley.  When  be  lay  in  his  extre- 
Ikutyf 

Jm,  C.  X  l^as  he  near  his  deatb  ? 

l^r.  Fazakerley.  Did  he  say  any  thing  what 
was  fbe  occasion  of  his  death,  when  in  extre* 
nuiyf 

J.Elhm*  He  said  upon  his  dying  bed,  that 
Mr.,  Bambrid|^e,  in  not  letting  him  go,  was  the 
cennon  of  his  death. 

Mr.  Faxakerlw.  Did  he  kaow  the  distemper 
he  died  of  ?-^.  EUam.  No. 

^.  Faxakerleif.  How  long  after  the  small- 
pox came  out? — J,  Ellam.  A  day  or  two. 

Mr.  Fas^kerley.^  How  long  did  he  live  after  ? 

J.  Ettam.  About— ^. 

S&j.  iXamelL  Had  be  an  apprehension  of 
dying  before  the  distemper  came  out? 

J.'  Ellam.  He  said,  if  they  did  not  letbim  ou| 
it  would  be  too  late,  for  it  would  be  his  death. 

Setj.  DameU.  This  was  before  the  distemper 
came  out? — J.  Ellam.  Yes. 
'  jiefS.  Darnell.  Did  he  know  of  tl^is  disteqaper 
|iang  there  ?  Yf  as  he  apprehensive  of  this  dis- 
loDper  ? 

*  See    Leach's  Hawkins's  Pleas  of  the 
Crown,  book  ^,  chap.  46,  §  26  ;  and  the  Case 
•TKeasoa  and  Tranter,  vol.  16»p.  1. 
VOL.    XYII. 


J.  Ellam,  He  said,  if  it  was  in  any  village  of 
any  county,  he  would  go  another  way. 

L.  C.  J.  Did  he  know  it  was  in  the  house 
there?—/.  Ellam.  Yes. 

X.  C.  /.  When  was  this? 

Mr.  Fazakerhy.  The  bonds  will  shew ;  must 
not  they  produce  them  ? 

!L.  C.  J,.  They  must  produce  tbem,  or  g^ve 
some  reason  why  they  don't. 

lyir.  Strange.  The  two  first  were  given  in 
Mr.  Hoggins'stime,  I  don*t  know  any  thing  of 
the  other  three.  Bambridge  was  sworn  the 
15th  of  November,  so  that  toree  were  given  ia 
Mr.  Huj^gins's  time,  and  two  only  in  his. — 1 
am  afraid  it  is  a  civil  action. 

Mr.  Lee.  The  action  is  in  a  criminal  cause, 

L.C.J.  What  do  you  think  this  is?  The 
mixt  action  is  no  part  of  the  appeal ;  it  is  cerr 
tainly  a  criminal  cause. 

Mt;  B^evei.  We  give  it  up,  if  we  don't  give 
sqfficieqt  evidence  alter. 
.  X.  C'.J.    Can  you  go  no  further  to  fix  it  on 
him? 

Mr.  Reeves.  We  can  prove  that  Codnor  acted 
as  Clerk  of  the  Securities,  in  behalf  of  Hopkins. 

X.  C.  J.  What  was  Hopkins? 

}fx.  Reeves.  Hopkinswas  Clerk  of  the  Papers, 
and  not  being  well,  employed  one  Codnori 
who  proves  that  Peter  Ellam  entered  into  se- 
veral bonds. 

L.  C,  J.  Yon  say  he  was  not  svirori|  in  till 
the  15th  of  NoveniDer,  the  patent  beaiis  date 
the  30th  of  October ;  let  John  Bllam  be  called 
again,  be  was  the  last  witness. 

Mr.  Reeves.    If  your  lordship  pleafes,  wf 
'  will  call  Peter  Ellam,  for  he  executed  all  th* 
bonds. 

Mr.  Peier  SUam  called. 

Mr.  Reeves.  When,  yon  execoted  tl|^ 
bonds,  who  was  present,  and  ass^ted  in  behalf 
of  the  warden? 

ElUun.  Hopkins  was  to  tbe  two  first,  Codi|or 
to  the  three  last. 

Mr.  Reeves,  Whom  did  Codoor  actfor? 

Ellam.  I  always  p^tjerstopd  he  acted  fbr 
Hopkins. 

Mr.  Ree:ves»  Wbo  did  yon  think  was  tha 
clerk  ? 

Ellam.    I  thought  Hopkins. 

Mr.  Reeves,  What  was  the  reftsiwihe  iru 
not  there  ?  '  . 

Ellam.  It  WAS  reported  he  was  sick. 

Mr.  Reeves.  Who  was  the ly)nd delivered iof 

Ellam.  To  Codnor. 

X.  C.  i.  Who  was  allowed  to  be  the  mas|er  f 

Elfam.  Bambridge.  t 

Mr.  Pazakerl^„  Ij^fis  it  so  ii)  the  ^hr^  Um^  t 

Ellam,  I  think  so.. 

Mr.  Fazakerley,  Was  jQpdoor  there  wbe» 
the  last  bond  was  given  ? 

Ellam,    Yes. 

Serj.  Darnel^.  What  bonds  do  yot|  speak  to  ? 

Ellam.  The  third  and  fourth,  and  1  think 
the  last. 

Serj.  DameU,  How  many  were  boimd  In 
the  last? 
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EUam.  Myself,  Mr.  Carll,  John  Ellam,  and 
Mr.  Bell. 

Sery  Darnell,  What  is  become  of  the  bonds  f 

Ellam.  I  don't  know. 
.  Serj.  DarnelL  Should  yon  know  it  if  you 
should  «ee  it  asain  ? 

Ellam,  1  belief  e  I  shoald. 

L.  C.  J.  Had  you  any  disconrse  with  Mr. 
Bambridge  about  the  tbird  and  fourth  bonds  ? 

Ellam,  No,  not  withlum  dMtttany  of  these 
bonds. 

Mr.  Faxakerley^  When  Chambers  declined 
standing  as  a  security,  him  many  bonds  were 
firen  after? 

Ellam.  I  think  it  was  before  the  third  was 
gi?en  op. 

Then  Peter  Ellam  withdrew,  but  was  called 
back ;  and  standing  up  again  was  forther  ex- 
amined. 

'  Mr.  F6j8raA:er/!ey.  RecoHeetfhetimeyonhad 
the  discourse  with  Mr.  Bambridge;  How 
Aiany  bonds  did  you  giro  after  the  time  you 
hod  the  discourse  with  Mr.  Bsmbridge  ? 

EHarn.  T  think  it  was  three ;  when  he  came 
to  the  third  bond  I  ga? e  secarity,  Mr.  Cham- 
ben  haTing^ren  up.  ^ 

L  C  J.  It  dori*t-appear  whom  the  bonds  were 
accepted  by,  or  whom  deli?ered  to. 

Mr.  Harbin  sworn. 

Mr.  FUmer,  Who  acted  as  Cleric  of  the  8e^ 
currties  t»the  Warden  of  the  Fleet  when  Hop- 
kins was  iHf 

Mc^^in.  f  don*tknow  of  mjr  own  knowledge, 
bit  as  -Hopkms  told  me, 

Mr.  Edwards  sworn. 

Mr.  Reeve$,  Do  yoa  know  Hopkins  P 

Edwardf*  Yes. 

Mr.  Heeva,  What  was  his  office  f 

Edwards,  Clerk  of  the  Inquiries,  as  I  believe. 

Mr.  Reeves.  Who  was  Clerk  of  the  Se- 
tnMts^^Edwards,  Hoplcins,  I  brieve. 

Mr.  Reeves,  Do  yoa  know  CodnorP 

Edwards,  Yes. 

Hfr.  Reeva.  Do  yoa  know  tbafhe  acted  for 
8»kias? 

Edwards*  I  was  not  privy  to  such  things. 

Dauiel  Hopkins  sworn. 

Mr.  Reeves,  I  thhdc  yoa  were  employedby 
Mr.  Bambridge  to  take  securities  for  the  h- 
bertjr  of  the  rules  P — Hopkins.  Yes. 

Mr.  Reeves,  In  November  and  December 
1738,  did  you  employ  any  one  else  P 

Hopkins,  In  Ndvember  f  was  tdcen  ill,  about 
the  80th ;  and  m  my  illness  Codnor,  who  acted 
in  the  tyffioe,  f  believe  oflkiarted  in  my  office. 

Hr,  Reeves,  Who  did  he  deliver  Aem  to  P  To 
7oaP — fiopA^ni.  No. 

Mr.  Reeves,  Who  then  P 

Hopkins,  I  believe  to  Mr.  Bambridge. 

Mr.  fieever.  Did  he  account  for  any  bends  to 
youP- 

Hopkins,  No ;  but  he  gave  me  a  memo^ 
randum,  that  bonds  were  tl£ai  finr  Mr.  Land- 
min  and  Mr,  Casteil. 


Mr.  Reeves,  DoyoabelisveMr.BaaiMlgt 
ippointed  him  P 

Hopkins.  Yes ;  nobody  else  ooold. 

Mr.  Reeves,  You  believe  heacoonnted  to  Mr. 
Bambridge  P—lfop^tfM.  Yes. 
^  Mr.  Stranee.  Youare  Clerk  of  the  In^oirisi? 

Hopkins,  Yes. 

Mr.  Strange,  Don't  you  go  to  enquire  sfter 
the  securities  P 

Hi^kins,  Yes ;  and  I  have  taken  bonds. 

Mr.  Strange.  Don't  the  Clerk  of  the  Pap«s 
take  bonds  P — Hopkins,  Not  in  my  time. 

Mr.  Strange,  Is  it  not  the  Clerk  of  the 
Papers  business  P—Hcg^ftifu.  No. 

Mr.  Strange.  What  is  ^ronr  business  P 

Hopkins,  t>ur  business  is,  to  inquire  into  the 
drcumstances  of  the  sureties  before  we  take 
them. 

Serj.  Evre,  Is  it  not  usoal  to  take  bonds  dt 
bene  esse  f^ Hopkins,  Yes. 

SSeij.  Eyre,  Suppose  yoa  enquire  into  thcM 
persons'  cirenmstanoes,  if  voo  find  them  not 
sufficient  do  yon  take  them  f^-^Hopkins,  No. 

Serj.  DameU,  If  any  body  gets  a  day-mla 
and  escapes,  who  takes  them  ap  ? 

Hopkins,  The  tipstaff. 

Sei^.  Darnell,  If  the  secarity  won't  stand 
any  longer,  but  will  surrender  the  perty,  tbs 
tipstaff  carries  ihem  to  prison  P 

Hopkins.  Yes,  if  they  desire  it ;  and  to  their 
own  nooses,  if  thev  desire  it. 

Seij.  Darnell,  Was  it  usual  to  take  np  a  nan 
without  the  securihr  going  along  whh  him  Is 
surrender  him  P — Hopkins,  Sometimes. 

Serj.  Darnell.  Coald  he  do  it  in  the  case  of 
Mr.  Casteil  P 

Hopkins,  I  don't  know  he  could. 

Serj.  Darnell,  I  doirehemayacqnaintyoOi 
whether  he  had  any  directions  from  Mr.  Bam^ 
bridge  to  enquire  after  this  Mr.  Bell  ibr  BIr. 
Casteil  P 

Hopkins,  There  was  a  bond  taken  in  the 
month  of  July  for  200/.  penalty,  and  another 
of  800/.  and  I  enquired  after  the  securitf  by 
tbedjreciMn  of  Mr.  Bambrid^,  and  Mr.  Bam- 
htidge  excepted  to  the  security  first  mopoied 
for  that  bond,  and  Mr.  Casteil  was  at  Itfierty  to 
get  other. 

Sen.  Darnell  Did  yoa  report  themas  sofli*; 
cientP— HopAiiM.  Yes. 

Seij.  Darnell,  Was  Bambridge  satisfied? 

Hopkins,  Yes,  in  July. 

Mr,  Strange,  I  ask  you  whether  Tou  ever 
obsenred  any  averseness  to  these  genttemen,  af 
to  the  first  bond  P — Hopkins.  Never  taiyself. 

Mr.  Strange,  Had  you  any  directions  ss  le 
the  thbd  bond  P 

Hopkins,  I  had  directions  to-  enquire  aflff 
one  Lilly.  , 

Mr.  Strange,  Did  you  enquire  afkerHr. 
CurilP— Hi(]p%tas.  Not  then. 

Mr.  Strange.  After  the  two  first,  did  yoa  in- 
quire after  the  security  P — Hopkins.  No. 

Mr.  Strange.  Did  jrou  ever  enquire  aftor 
Cnrll? — Hopkins,  Yes. 

Mr.  Strange,  Did  yoa  report  himsnffidsntP 

Hopkins.  Yea. 
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Mr.  Sira9ge,  How  num j  bonds  wm  lieria  ? 

Hoji^Etfu.  He  was  in  the  tw(^  first,  and  the 
iMlbood. 

Mr.  iSlroige.  Hafe  yon  these  two  bonds? 

Hcpkint.  No,  I  delirered  then  in  to  the 
tsiUe  at  the  committee  of  the  Honse  of  Com- 
mons, and  hare  not  bad  them  since. 

MtTSirange,  Do  jou  know  Mr.  Corbeti's  ? 

Hopkins.  Yes. 

Mr.  Strange.  Bo  you  know  what  prisoners 
pay  tberef— Hapfctfu.  Yes. 

llr.  Arsstfc  W  bat  is  the  price  of  a  dinner  f 

Hcpkins.  One  shilling,  and  1  think  it  worth  it. 

Mr.  Strange  While  Mr.  Castell  was  there, 
how  was  he  used? 

Sen.  DamtlL  (the  witness  not  answering 
directly)  Did  you  ever  hear  Mr.  Castell  com- 
plain of  any  ill  usage  ? 

Hophmu  No:  there  are  some  persons  bo- 
bind  intermpt  me  in  giving  my  evidence,  and 
say  I  deserve  to  bo  haogeo. 

8eg.  Darnell.  Do  you  know  the  house  where 
While  W9mf ^Hcpkmt.  Yes. 

Sen.  Darnell.  Uo  you  know  the  house  where 
Casldl  wa8P*-Ho/?ii»M.  No. 

Mr.  PosaJber^.  The  witness  awore  that 
Bamhridg^saad  he  had  one  bond. 

JL  C.  J.  Bendon  did  say  so,  for  he  had  ap- 
plied to  Bambridge,  and  Bambridge  said,  to 
prevent  disputes,  he  bad  but  one. 

9et^Dmmall.  Two  were  delivered  to  Mr. 
Hnggine,  the  other  two  belbrethecommitiee; 
lAtaj  chamd  Mr.  Bambridge  with  having 
Mib,  aadBambridge  said,  to  prevent  disputes, 
there  was  but  one.  If  Hopkins  oouki  not  act, 
mid  he  bad  appointed  anv  one,  that  was  the  same 
thing;  as  to  one  bond,  thai  Bambridge  oon- 
fased  to  have.  There  was  an  act  made  last 
if  ion  of  parliament,  under  the  aeveresi 
fsnaJty,  tlmt  Bambridge  ihould  deliver  up  all 
lua  books  ihd  papers.  If  he  should  produce 
the  other  bond,  and  it  appears  that  he  did  not 
dcKver  up  dl  bonds,  he  would  be  liable  to  the 


JL  C.  J.  You  are  only  to  deliver  the  bonds  in 
cvidenoe ;  you  must  consider,  here  are  three 
bonds  taken  byCodnor;  if  one  of  these  bonds 
came  to  your  poesesrion,  that  don't  impiv  the 
rest  being  in  TOur  hands ;  as  to  the  single  oond. 
It  IS  to  be  left  to  the  jury,  for  if  Codnor  is  the 
penon  he  put  in  the  office,  and  has  delivered 
up  one  bond,  won't  it  be  implied  that  he  has 
the  other? 

8erj.  Darnell.  There  has  been  an  application 
to  another  dburt  for  the  books  of  the  office ; 
and  it  was  the  opinion  of  the  Court  that  the 
books  could  not  be  delivered  up. 

X.  C.  /.  That  excuse  will  not  do  here;  if 
yon  shew  they  are  taken  from  you  we  cannot 
expect  impossUMlities. 

Seij.  DameU.  I  do  confess  they  are  not  de- 
livered up. 

L.  C.  J.  They  say  the  bonds  were  given  for 
SQch  sums;  yon  must  produce  the  bonds,  to 
shew  if  that  is  true  or  not. 

Seij.  Darnell,  We  are  deairoos  to  lay  all  be- 
fore yoove  can;  Ihese  bonds  were  only  ^ken 


die  &ffie  cue,  only  till  the  security  wiyi  enquired 
after,  according  to  the  method  of  the  thing  ; 
these  are  not  aSsolute,  and  that  was  the  reason 
why  these  people  were  enquired  after. 

X.  C.  J.  Then  the  quesMi  is,  Whether  they 
shotthlnolgoon? 

Mr.  UtidWvo0tf  sworn. 

Mr.  Xeaoei.  Where  do  yon  Kvef 

Underwood.  Upon  Ludgate-hill. 

Mr.  Reevet,  In  the  rules  of  the  Fleet  F 

Underwfood.  Yes. 

Mr.  JReeves.  Did  Mr.  Castell  lodge  at  yoor 
bouse  r—l/iidrrwoMl.  Yes. 

Mr.  Reeves.  When  did  he  live  there  ? 

Underwood.  Last  July  was  twelve  months. 

Mr.  Beeves.  How  long  did  he  continue  them  ? 

Underwood.  I  believe  tUl  the  middle  of  No- 
vember. 

Mr.  jReesei.  D9  you  know  what  happened 
to  him  then? 

Underwood.  Corbettcame  to  my  house  that 
morning  to  fetch  him  away,  hot  he  was  not  at 
home  ;  and  when  he  came  in,  1  told  Mr.  Cas- 
tell he  had  been  there ;  and  Mr.  Castell  desired 
me,  if  he  came  again,  not  to  tell  him  he  was  at 
home,  and  he  went  to  lock  hiouelf  up ;  then 
Corbett  came  up. 

Mr.  Reeoes.  Did  he  express  any  concern  ? 

Underwood.  Yes  ;  he  ipoke  to  me,  and  said* 
If  Corbett  came  ainin  he  would  lock  himself  no. 

Mr.  Strange.  Did  you  hear  any  thins  of  ms 
security  being  uneasy  ? — Underwood.  No. 

Mr.  Strange.  Did  you  never  hear  Mr.  Cas- 
tdl  say  the  security  was  uneasy  ? 

Underwood.  No. 

Mr.  Strange.  Did  Corbett  use  him  uncivilly  ? 

Underwood,  No. 

Mr.  Strange.  What  did  Coibettsay  ? 

UnderwMfod.  He  spoke  to  me,  and  asked 
where  he  was,  and  then  went  up* 

Then  Daniel  Hopkins  was  again  called. 

Mr.  Reeves.  Were'you  in  Mr.  Underwood's 
house? — Hopkins.  Yes. 

Mr.  Reeves.  You  beard  the  discourse  that 
passed? 

HoplUns.  Yes,  I  was  in  Williams's  room  on 
the  stair* head  ;  1  lived  up  two  pair  of  etairs, 
and  Mr.  Castell  three  pair  of  stairs ;  Williams, 
Castell,  and  I  were  standing  together,  Corbett 
came  down  stairs ;  there  was  Mr.  Castell  with 
us;  he  said,  Mr.  Castell,  you  must  go  with 
me,  your  security  has  surrendered  you ;  Mr. 
Castdl  desired  he  might  not  go;  Corbett  said 
he  must,  he  had  the  warden's  orders,  and  must 
obey  them. 

Mr.  Reeves.  Who  was  warden? 

Hopkins.  Mr.  Bambridge. 

Mr.  Reeves.  Did  not  Castell  desh^  him  to 
let  him  stay  ? 

Hopkins.  Yes;  Corbett  said,  he  wished  he 
could ;  and  said  several  other  civil  expressions. 

Mr.  Strange.  Do  you  know  the  time  when 
Mr.  Bambri&e  was  sworn  ? 

Hopkins,  1  believe  it  waa  the  15th  of  No- 
vember. 
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Mr.  Strange,  How  do  you  know  ? 

H<q}kint.  TliPl6th  I  took  bonds  in  his  name. 

Mr.  Kettleby.  How  lon^  was  it  after  Mr. 
Castell  was  taken  fi-om  XJnderwoofPs  before 
Bambrid^  was  admitted  warden  ?  When  was 
he  adntitted  warden  P 

Hopkint.  About  tbe  15th  of  November. 

Bir.  Keltleby.  What  daj  was  Mr.  Castell 
fetched  in  ? 

Hopkim.  About  the  14tb  of  November. 

«  ^ 

Catharine  Mackartnej/  sworn. 

Mr.  Reeoes.  Were  vou  present  when  Mr. 
Corbett  came  to  ,take  Mr.  Castell  ? 

Mrs.  Mackartney.  No. 

Mr.  Reeves,  What  orders  had  you  fronr 
your  mistress  about  Mr.  Castell  ? 

Mr.  Kettleby.  I  must  beg  leave  to  oppose 
that  question. 

Mr.  Reeves,  Were  you  with  Mr.  Castell  when 
he  was  ill  ?  ^ 

.  Mrs.  Mackartney,  I  went  several  tim^s  to 
know  how  he  did ;  when  1  went  tbe  first  dav,  he 
kept  his  bed,  which  was  the  second  day  of  the 
■mall -pox  coming  ont. 

Mr.  Reeves,  X  desire  she  may  acquaint  you, 
whether  she  beard  him  say  who  was  the  cause 
of  his  catching  the  small  pox. 

Mr.  Strange,  How  long  before  be  died  f 

Mr.  Fazakerlev,  Did  you  see  him  before  be 
died? 

Mrs,  Mackartney,  Every  day  before  be  died. 

Mr.  Fazakerley,  How  long  before  he  died, 
did  you  hear  bimrsay  who  was  tbe  cause  of  bis 
death? 

Mrs.  Mackartney.  I  heard  him  say  several 
times,  that  if  be  died,  be  laid  his  death  to  Mr. 
Bambridge,  for  be  was  the  occasion  of  bis  death. 

Mr.  Fazakerlev,  Tell  the  last  time  you  heard 
him  speak  it.    How  long  before  he  died  ? 

Mrs.  Mackartney,  Three  days. 

Mr.  FaxakerUy,  Was  he  in  a  dangerous  con- 
dition at  that  time  P — Mrs.  Mackartney*  Yes. 

Mr.  Fasakerley,  You  say  you  went  several 
times  by  the  direction  of  your  mistress ;  did 
your  mistress  supply  him  with  any  thing  P 

Mrs.  Mackartney.  The  first  day  1  went  to 
him,  be  desired  me  to  give  bis  service  to  my 
mistress,  for  he  wanted  several  things. 

Mr.  Fasakerley,  What  did  he  say  ? 

M  rs.  Mackart  ney,  H  e  said  he  wanted  to  make 
iome  tea,  and  he  could  not  gel  things  there  to 
make  it. 

Mr.  Fazakerley,  What  were  the  things  f 

Mrs.  Mackartney,  A  spoon,  tea-pot,  cup 
and  saucer,  a  knife,  fork,  plate,  and  napkin. 

Mr.  Fazakerley,  When  did  he  make  that 
declaration,  that  Bambridge  was  the  occasion 
of  his  death  P 

-  Mrs.  Mackartney,  I  heard  him  make  that 
declaration  three  days  before  he  died .  The  last 
time  I  was  with  him,  he  held  up  his  band,  as 
much  as  to  say,  Don't  come  to  speak. 

Mr.  Fazakerley^  Who  provided  him  witti  ne- 
cessaries ? — Mrs.  Mackartney,  I  cannot  tell. 

Mr.  Fazakerley,  Did  your  mistress  send 
diem  P— Mrs.  Mackartney.  No. 


\- 


Savage  sworn. 


Mr.  Lee,  Did  you  at  any  time  ^e  Mr.  Cas- 
tell aAer  be  was  in  custody  with  Corbett  ? 

Savage,  Frequently. 

Mr.  Lee,  When  did  you  first  see  him  ? 

Savage,  The  day  he  was  taken  in  custody. 

Mr.  Lee.  Where  did  you  first  see  him  P  , 

Savage,  I  can't  say  wbether  at  his  own  lodg* 
inffs,  or  at  the  King's- Arms  tavern. 

Mr.  Lee,  Did  Mr.  Castell  make  any  request 
to  you? 

Savage,  Mr.  Castell  desired  I  would  go  to 
Mr.  Bambridge,  for  that  he  understood  he  was 
going  to  close  confinement,  and!  that  be  appre- 
hended the  small  pox  was  there ;  and  said,  that 
it  was  very  fatal  to  his  family,  and  if  he  catched 
It,  be  should  die ;  and  said,  it  vvould  be  a  loss 
to  him  in  his  affairs. 

Mr.  Lee,  When  was  this  ? 

Savage,  This  was  tbe  first  day  he  was  taken 
in  custody,  before  he  went  to  Corbett's.  1  told 
Mr.  Bambridge  this,  and  told  bim  the  appn^ 
lieosion  Mr.  Castell  w^  uuder  of  catching  tne 
small  pox,  and  desired  he  mi^bt  be  indul^i)  ^ 
go  to  his  own  lodging,  and  that  he  would  be  at 
the  expence  of  having  a  keeper  there.  Aecon^- 
ingly  1  went  to  Mr.  Bambridg^e,  but  be  gave 
me  no  express  answer. 

'  Mr.  Lee.    Did  you  acquaint  Mr.  ftambrnige 
with  what  Miv  Castell  said  f-^Savage,  Yes. 

Mr.  Lee,  What  did  he  do  after  ? 

Savage.  I  went  upon  the  same  mesffiiffe  ip 
Bambridge,  three,  four,  or  five  times,!  bdievjs 
four  or  five,  and  never  had  any  answeir  tjll  tiie 
last  time ;  then  Mr.  Bambridge  said,  pe  w»b 
charged  with  a  pretty  deal  of  money,  and  lia 
must  take  care  of  his  oiSice. 

Mr.  Lee.  Did  you  mention  aby  tiling  of'tm 
small  pox  to  Bambridge  1  ^Savage,  Yes.     .. 

Mr.  Lee,  Did  be  say  any  thing  as  to  lUtf 

Savage,  No.  .     .  .^,.j 

Mr.  Fazakerley.  Do  you  rea^ember  anycoi* 
versation  at  the  King's- Arms  tavern  f  , 

Savage.  Yes,  that  was  some  tintte  afier^ 

Mr.  Fazakerlnf,  How  long  ?         •       »    t  • 

Savage.  A  littfe  before  be  was  takeb  ill  of  tb 
small  pox. 

Mr.  Fazakerley.  How  Ions  before  ?         , , 

Savage.  About  a  week  or  to u r  ^ays«  )  was 
in  company  with  some  other,  gentlemen,  and 
Bambridge  came  in,  and  said  lie  bad  been  wim 
Mr.  Castell,  and  that  an  unluckv  accident  bad 
happened ;  and  that  Mrs.  Coilett  had  niep- 
tioned  the  danger  the  man  was  in  tbat  was.^ 
of  tbe  small  pox,  and  Bambridge. told  us,  that 
Mr.  Castell  seemed  to  be  much  affected,  and  it 
gave  him  vast  uneasiness.  ^ 

L,  C,  J.    Was  this  before  Mr.  CasfeO  ws* 

taken  ill?  a^         »    ' 

Savage,  I  was  at  supper  in  the  King's-Anns 
tavern,  in  a  room  behind  the  bar ;  then  Bam- 
bridge came  in  and  told  us,  that  he  M  been  at 
Corbett's  bouse,  and  Corbett's  wife  had  unfoif- 


CasteU  so  mudi  sbooked. 
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Mr.  Beeves.  You  gay  ttiat  you  told  Bam- 
Wdffe,  the  first  time  of  guio|f  to  him,  of  the 
■mail  pox  beiD^  there,  and  you  returned  im- 
niediately  to  ftlr.  Castell  ?-^Sdvage.  Tea. 

Mr.  Reeves,  Was  that  the  fii-^day  of  jiis be- 
ing ID  €ustody  ? 

Savage.  Yea,  t  takb  ft  to  be  so. 

Mr.  lUeves.  Yon  say  you  went  thie  next  day 
•gm  f — Savage.  I  beueye  it  waa. 

Mr.  Reeves.  Did  you  go  by  order  ot  Mr. 
CasteHP 

Sava^.  At  th^  request  of  Blr.  Castell. 

Mr.  Reeves,  What  did  Mr.  CasteU  desire  you 
to  say  the  next  day  to  Mr.  Bambridge  ? 

Somuv.  The  very  same  thing. 

Mr.  Reeves.  Was  there  any  Uiiiig  oiefitioned 
••to  the  place  Mr.  Cast^  desiried  to  be  car- 
riedfo?  u    ^-         ' 

Sa9age.    li  fvas  to  bis  owri  lo^og, 
.    Mr.  Reeves^     Was  there  any  other  place 
mei^ioned? — Sqfvage,  No. 
,    Mr.  Reevef.  Were  there  any  endeavours  used 
by  Bambridee  to  take  hini  out  of  that  plAce  t 

Sava^.  No,  I  do  hot  know  it., , 

Mr.  liSner.  How  many  limes 'did  yod  go? 

Savage.  Two,  thr^,  or  four  times. 
^  Mr.  AettUby.  I  think. he  said,  it  would  bean 
uoonvenienoe,  aii'd  Uiat  he  cared  nb^  *tb  go  to 
Corbett'a  ?— &nM^^.  Ves. 

Mr.  Strange,  1  ask  you,  wh^ber  you  said  it 
was  the  first  day,  or  not,  before  lie  went  to  Cor- 
betra?— Sfli7<igc.  No. 

Mr.  Strange,  i)id  you  see  mm  tiiere  ? 

Sawage.  Yes. 

Mr.  Strange.  How  was  liis  usage  ? 

Savage.  I  did  not  hear  nim  complain. 
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Mr.  tee.  How  many  times  did  you  go  ? 

Savage,  t^^oiir  or  five  times. 

Mr.  juee.  How  long  before  Bambrid^^e  came 
in  into  the  King's- Arms  tavern,  before'thatdia^ 
course  happened  ? 

Savage,  I  li^ieve  the  same  day. 

Bambridge*  1  desire  a  question  may  be  asked 
the  witness,  whether  he  came  it  relation  t» 
some  suits  of  Mr.  Castell  P 

Mr.  Lee,  We  most  oppose  that. 

L,  C.  /.  I^  k  between  party  and  pftrty,  hie 
counsel  must  ask  questions. 
^  Savage.  I  did  understand  there  waa  a  nego* 
caation  carried  on  by  JBambridge  for  tHr,  C«s» 
tell,  between  him  and  the  printer ;  and  Mr. 
Bambridge  did  tell  me,  that  he  had  itoade  an 
end  of  it  for  40/.  or  50/.  but  I  know  nothing 

Mr.  iirange.  Did  not  you  conie  abont  ob« 
Cxitm^Savage,  I  know  nothing  of  it ' 

Mr.  Strange.  Did  you  come  to  Bambrid^4 
as  to  Mr.  Curll's  beinff  security  ? 

iSavagh.  i  believe  I  did,  and  said  he  was  • 
proper  man  for  security,  being  a  nian  of  aub* 
stancift. 

'  5W/ii  sworn. 

Mr.  Lee.  Bid  yon  dm  to  Mr.  Castell  when  A 
Corbeh'aP 

S^rtis.  I  went  to  Mr.  Cbstell  at  Corbctt^ 
thitf  liiortaing  after  he  Ivaa  in  cnstody, 

Mr.  Xmb.  What  passed  ? 

Shortis.  Mr.  Ctatell  said,  he  bad  been  verj 
ill  used  by  bis  crediteb,  and  believed  they  had 
been  in  obmbinatioov  end  tad  eomluAed  witft 


aavaee.  i  ara  noi  near  mm  complain.  •        -  Mr.  Bambnd^. 

Mr.  Ifrai^6.  Did  you  ^  With  titty  other  re-  '^JSlii^K?^?  Wereyoufrwuently  withMn 

)tmt.  th^n  th^t  hi.  mio^K*^  K^uw/ku  i^^     C»te>«  '^h''*  ho  was  at  Corbett's  honsb  ? 


^      ,  than  that  be  might  d;o  back  to  bis  loilg- 
iagf-^Savage.  That  was  &e  request  by  me. 

Bfr.  Reeves,    What  was  the  answer  the  last 
jUmeyou  went  to  Bambridge;  whether  he  did 
not  say  be  was  in  execution  P 
'    Savage,  f  cannot  take  upon  niie  to  say. 

L.  C,  J.  I  think  what  you  said,  wm,  that  it 
bad  been  signified  by  Corbett,  that  Mr.  Castdl 
was  to  be  locked  up  there,  and  it  had  been  sig- 
nified to  him  that  the  small  pox  was  there  ? 

Savage.  Yes. 

X.  C.  J,  What  place  wa?  it  at  ? 

Savage.  1  can't  be  certain  whether  at  the 
Kmg'a-ArmSf  or.  his  lodgings. 

Mr.  Xm.  Do  you  know  &e  day  he  fell  ill  P 

Savage.  I  can't  tell. 

ttr.  Lee,  Was  he  well  before  he  went  info 
Cbrbeit's? — Savage,  Yes,  he  was. 

Mr,  Xce.  When  he  went  into  Corbett's,  the 
l4lh  of  November,  was  he  well  then  F 

Savage.  Yes. 

L.  C.  J.  Did  he  not  talk  that  it  was  fatal  to 
bb  family  P 

Savage.  Yes,  and  said  if  he  eauglil  it,  it 
vrooM  kill  bim. 

X.  C.  J.    Did  you  acquaint  iBambridge  of 

Savage.    I  did  tell  him  it  would  be  fatalp 
L,  C.J,    Was  the  mesn^e  the  same  as  the 
ini?^^nSttvag$.  I  weht^on  ue  same  mcMiage. 


Shortis.  Yes. 

Mr.  Strange,  Doring  the  thne  y oki  were  thei^ 
what  knabner  wai  he  used  in  P 

Shortis,  Mr.  BAmhridge  behaved  towards 
him  very  gentleman-like,  so  did  Mr«  Cdrbett. 

Mr,  SSrange,  Did  yosevlfr  hear  him  cdm- 
plain  P — Shortis.  No.       , 

Mr.  Strange.  When  did  you  list  see  him  ? 

Shortis.  A  day  or  two  betbre  he  died. 

Mr.  Strange.  Did  he  Icon^lstn  of  Mr;  Cor* 
betfs  ill  usage  then  P 

Shortis.  I  believe  be  had  every  thing  h% 
wanted  irom  Coitiett's. 

Mr.  Wynn.  DidlkeeomphiinofaBybAiidshif 
in  being  carried  to  Mr.  Corbett's  bonse  P 

iSftortw.  Yes. 

Mr.  Wynn.  Who  did  he  cobpfauii  ef^  his 
creditors,  or  Mr.  Bambridge  f 

L*  C,  J.  That  is  not  evidence. 

Johk  Surrige  sworn; 

Mr.  Lee.  Did  you  go  at  any  time  Irom  Mr. 
Castell  to  Mr.  Bambridge? 

Surrige,   I  went  two  or  three  times. 

Mr.  £ee.  When  did  you  see  him  P 

Surrige,  1  went  in  the  month  of  Kovember. 

Mr,  Lee.  What  time  P 
.    Surrige.  About  fourteen  days  in  tlietime  of 
the  tern. 
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Mr.  Lu.  Thst  was  about  the  iniddle  of  No- 
vember ;  it  was  before  be  was  takeu  ill. — ^Did 
you  see  bim  atCorbett's? — Surrige,  Yes. 

Mr.  Lee.  When  you  went  to  Mr.  Bauibridgey 
vbiekt  did  you  go  with  P 

Surrige.   Two  letters. 

Mr.  Lee.  Did  you  go  by  word  of  month  ? 

Surrige,  No. 
^  Mr.  tee.  Had  you  any  answer  to  these  let- 
ters ?  Did  yjou  deliver  them  to  l^lr.  Bambridge  P 
Did  he  j^?e  any  answer  ? 

Sumge.  He  said,  he  would  wait  upon  Mr. 
Castell. 

Mr.  Reeves.  Had  yon  any  disooum,  con- 
ieming  his  oonfinementy  with  Mr.  Bambridge  P 

Surrige*'  No» 

I%omai  Goodman  sworn. 

"  Mr.  Reevet.  Were  yoo  at  any  time  at  Mr. 
Corbett'Sf  when  Mr.  mmbridge  and  Mr.  Cas« 
ttU  were  together  ? 

Goodman.  I  was  confined  a  prisoner  there. 

Mr.  Reeifet.  Did  you  remember  any  oon? er- 
sation  lietween  them  twoP 

Goodman.  1  was  a  prisoner  there»  and  Mr. 
Bambridge  came  into  Coibett'St  and  sent  for 
Mr.  Castell  down  stairs;  and  Castell  said  to 
Mr*  Bambridge,  he  had  sent  to  him  two  or 
three  times,  and  never  could  hare  the  happi- 
ness to  see  him ;  Bambridge  said  be  was  very 
sorry  for  that;  and  Mr.  Castell  desirad  of  Mr. 
Bambridge  either  to  go  uto  the  house,  or  the 
rules,  for  the  distemper  raged  there. . 

Mr.  Reeves.  What  do  yon  mean  by  the 
house?  To  go  into  the  gaol?  Tell  the  dis- 
course that  happened ;  wnat  did  Mr.  Castell 
•eyP 

Goodman*  Mr.  Castell  said,  the  distemper 
raged  in  the  house,  and  the  distemper  wonld  be 
the  death  of  him ;  and  Bambridge  made  an- 
swer, that  he  should  neither  go  into  the  house, 
nor  into  the  rules,  nnlees  he  gave  him  sodi  a 
snm  of  money. 

Mr.  Reeves,  Where  were  yon  when  yon 
heard  this  discourse  ? 

GoiN^flian.  I  was  at  the  bar,  asking  for  some 
bread  and  dieese. 

Mr.  Lee.  When  Mr.  Bambridge  said  he 
should  not  go  into  the  house,  or  into  the  mles, 
wMtdidMr.Caatdlsay? 

Goodman.  That  he  bad  given  security  se- 
veral times,  and  iiresh  bail,  and  that  he  would 
not  give  any  more. 

Mr.  Rems.  Did  Mr.  Bambridge  deny  that  P 

Goodman.  No,  I  did  not  hear  it 

Mr.  Reeves.  Where  did  Bambridge  order 
him  to  be  put  P 

Goodman.  He  then  ordered  Corbett  to  put 
him  into  the  )ap-room,  and  then  he  went  up. 

Mr.  Reeves.  How  long  did  he  stay  there  P  * 
•    Cindman.  About  four  minutes. 

X.  C.  J.  What  time  of  the  year  was  this  ? 

Goodman.  About  the  month  of  November. 

Mr.  Reeves.  Did  Castell  complain  of  any  ill- 
aessP 

Goodman.  The  next  morning  he  came  down, 
and  said  to  Mr.  CoriMtt  he  wna  very  ill,  and  de« 


sired  a  fire  to  be  mede  in  bis  room,  and  I  be^ 
lieve  he  never  came  down  again. 

Mr.  Reeves.  How  oflen  aid  Mr.  Castell  re- 
peat this  to  Mr.  Bembridge  P 

Goodman.  He  desired  two  or  three  times  t» 

§>  into  the  ^ol,  or  to  the  other  place ;  and 
ambridge  said  he  should  not  go  to  either, 
without  a  sum  of  money. 

Mr.  Reeves.  What  sum  was  it  P 

Goodman.  I  did  not  hear  the  sum. 

Mr.  Reeves.  Where  was  this  P 

Goodman.  At  the  bar ;  I  was  standing  at 
the  bar  asking  for  bread  and  cheese. 

Seij.  DamelL  How  long  were  you  there  f 

Goodman.  Four  or  five  minutes.  ^ 

Serj.  Vamell.  How  long  were  you  a  prisooerr 

Goodman.  Foudjpr  five  months. 

Serj.  DameU.  Did  you  see  them  together  ? 

GoMAsufi.  No,  it  was  impossible  for  me  to 
see  them,  the  door  was  shut. 

Serj.  Darnell.  Did  you  never  give  any  testi* 
mony  before  P — Goodman.  No. 

Saj.  DameU.  When  were  you  dischirged  P 

Goodman.  By  the  act  of  parliament. 

Mr.  KetUdry.  How  came  it  yon  were  not 
examined  before  P 

Goodman.  I  don't  know. 

Mr.  Kettlebf.  Did  vou  make  any  declnration 
of  this  matter  to  any  body  ? 

Goodman.  I  gave  this  account  to  sevcrd, 
particularly  to  Mr.  Houghton. 

Mr.  Kettleby.  Did  yon  hear  of  this  trial  f 

Goodman.  I  heard  something  of  it. 

Mr.  Kettlehy.  Are  you  su^MsnaedP 

Goodman.  I  am  not  subpmnaed. 

Wis.  Kettleby.  Where  have  yon  been  since 
yon  was  dischaiiged. 

Goodman.  In  mv  business. 

Mr.  Kettlehf.  What  business  P 

Goodman.  A  printer. 

Bambridge.  My  lord,  there  is  a  person,  Mr. 
Botwrigbt,  standls  behind  the  evidence  to 
prompt  them,  I  desire  he  may  be  removed  from 
that  place. 

X.  C.  J.  Let  him  goto  the  other  side. 


Sutton  sworn. 


Mr.  Lee.  Did  yon  know  Mr.  Castell? 

Mrs.  Sutton.  Yes. 

Mr.  Lee.  Did  yon  know  he  had  the  emall- 
poxP 

Mrs.  Sutton.  Yes;  Mr.  Coriiett  sent  for 
me,  and  desired  me  to  look  after  one  White,  hot 
I  could  not,  and  Mr.  Castell  was  standing  there, 
and  said  he  was  afraid  of  the  small -pox,  and 
said  that  he  was  afraid  that  I^had  them,  ob- 
servmg  something  like  a  pimple  upon  my  fooe. 

Mr,  Lee.  Was  there  anything  upon  yomr 
faceP 

Mrs.'5ti</ofi.  No,  nothing  but  what  Is  now. 

Wr.Reeves.  Was  that  ef^er  he  was  in  custody 
atCorbett's? 

Mrs.  Sutton.  He  was  not  a  prisoner  then 
there. 

Mr.  Reeves.  Were  you  in  the  honee  whM 
Mr.  Castell  was  ill  P 

Mil.  Sutton.  I  sat  np  the  night  h^  died.     . 
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Mr.  Jlifvef .  Can  you  tell  the  day  of  the 
Booth? — Mm,  Sutton,  1  cannot  tell. 

Mr.  IUeve$,  Do  you  know  the  month? 

Mrs.  ^tten^  1  can't  tell,  it  was  before 
Chriatmas. 

Mr.  Faiakerley,  What  distemper  did  he  die 
of? — ^Mtb.  Sutton,  The  small-pox. 


Watbrook  sworn. 


Mr.  FtLxakeriw.  What  do  you  know  of  M  r. 
CasteH's  fear  of  mTin|^  the  8man-fK>x  ? 

Westbrook.  I  bare  been  Mr.  Gasteli's  neigh* 
boar  twenty  years,  and  oftten  heard  him  sayt 
that  he  was  Tery  mnch  afraid  of  the  sm(^-pox* 


Kilhnry  swom. 


Mr.  FaMakerley,  Do  you  know  that  about  the 
14th  of  November,  and  so  for  a  month,  from 
that  time  till  December  last,  there  were  empty 
fooma  in  the  prison  f 

JSI6«ry.  Yes,  there  was,  one  of  the  moat 
•onmodioos  rooms  in  the  prison. 

Mr.  Fagmkerley.  WherewasitP. 

Kiibmry.  Up  one  pair  of  slairs,  No.  la, 


Mr.  Faxakerley.  Was  there  any  other  room  f 
EiUmrf,    Yes,  one  where  they  kept  the 


Vit.  Strange^    Was  it  fitted  op  f 

CUaoer.    Yes,  so  fitted  op  as  to  ha?e  pri-  * 
soners  in  it. 

'Mr*  Strange.    Were  not  the  workmen  at 
work  ?— C/«jrtfr.  No. 

Mr.  Fazakerley,  We  shall  call  no  more  wit- 


Mr.  FMmkerley.  Were  there  other  honssi 
where  there  were  rooms  as  cottTenient  ? 

KiBmry.  I  don't  know  of  any. 

L.  C.  /.  What  time  were  the  rooms  empty  f 
■  KUtury.  From  thektier  end  of  October,  till 
the  4th  mr  5th  of  December. 

-r—  Booth  swom. 

Mr.  Fazakerky,  You  hear  the  question, 
whether  firom  the  middle  of  November  till  the 
iMttcar  part  of  Dooembec,  any  rooms  convenient 


emptyP 
otA.  Th4 


BpoCA.'  nierewera  the  sume  tworoomi^as 
KiUMiry  mentioned. 

Mr.  FoMokerley.  How  long  were  they  empty  ? 

Booth.  They  woe  empty  about  a  month ; 
from  the  latter  end  of  October  till  the  4th  of 
Deoember.. 

.   Mr.  Fasakarley,  Do  you  know  any  thing  of 
a  house  ttiat  there  was  room  in  P 

Booth,  I  don't  know  any  thing'  of  that. 

•   —  Clfiaosrsworm 

Mr.  FaxakerUy,  Do  you  know  that  about 
tte  middle  of  November,  1738,  and  so  till  some 
Ume  m  December,  there  was  any  convenient 
house,  as  convenient'  as  Corbett's,  to  put  pri- 
soners in? 

Cleaver.  There  was  one  room.  J  vras  first 
at  Corbett's,  and  from  Corbett's  ordered  to 
Brown^s:  it  was  the  tatter-end  of  November, 
or  beginning  of  December. 

Mr.  Faxdkerley,   Was  there  room  there  f 

Cleaver.  Yes,  there  were  seven  beds  made 
there,  and  but  four  or  five  prisoners  in  the 
house. 

Mr.  Fazakerley.  Was  the  small-pox  at  Cor* 
better— C/earrr.  Yes. 

Mr.  Fazakerley,  Was  that  house  made  use 
•f  tsCkH-bett's. ^-*C/ea«er.  Yes. 


Serj.  Darnell.  I  am  counsel  for  the  defen* 
dants.  The  gentlemen  on  the  other  side  say, 
that  this  is  an  appeal  that  is  brought,  with  a 
good  deal  of  commendation  of  the  widow ;  that 
she  was  following  the  murder  of  her  husband  ; 
and  that  she  tra^  it  with  a  full  convictioo, 
that  thouffh  one  had  been  acquitted  for  it,  yet 
she  .should  now  convict  both,  therefore  she 
waited  for  this  opportunity  of  laying  it'  before 
the  Court. 

I  shall  not  take  notice  what  passed  upon  that 
oocaskm,  but  observe  to  you,  gentlemen,  what 
IS  alleged  in  the  appeal:  the  appeal  has  charg- 
ed, that  these  two  defendants  did  with  force 
and  arms  make  an  assault,  and  did  feloniously 
taka  and  imprison  Robert  Castell,  without  hw 
consent  and  against  his  will,  in  the  bouse  of 
Richard  Corbett ;  that  there  they  did  imprison 
him ;  and  that  in  that  house  Uiere  was  one  Jo* 
seph  White  then  ill  of  the  small-pox,  a  distemper 
the  said  Castell  "was  greatly  afraid  of;  and  he 
believed  he  should  die  if  he  had  them. 

That  being  there  confined,  he  caught  the 
small: pox  and  died. 

I  cannot  but  say,  it  is  something  new,  and 
an  uncommon  accusation  of  murder ;  but  so  ftr 
ril  go,  that  if  people  do  wickedly,  they  should 
answer  for  it. 

There  is  first  a  great  deal  to  be  considered 
As  to  the  first  point,  whether  he  was  le^ly 
taken  and  imprisoned  P  I  think  there  is  no  evi* 
dence'as  to  that  but  Hopkins.  He  told  tou  he 
was  present,  and  saw  Corbett  come  to  Under* 
wood's,  and  told  him  his  bail  had  surrendered 
him,  and  told  him  he  must  carry  him  away  to 
prison,  and  told  him  he  was  sorry  for  it. 

This  is  the  unlawfully  and  feloniously  Oar« 
ryinff  him  there.  « 

Tk  told  you  he  had  the  warden'a  authority  ; 
as  he  was  bis  agent  and  ti^tafi^,  he  was  put  to 
take  him ;  he  must  take  him,  and  did  it  by  the 
jauthority  of  the  warden,  as  he  was  his  officer; 
ihm  was  the  general  authority :  this  is  the  sin- 
gle evidence  of  the  first  taking  the  man.  I 
submit  it  to  your  lordship's  directk>n,  that  there 
is  nothing  unlawful  in  this. 

The  next  is,  that  he  was  carried  to  the  house 
where  White  was  sick  of  the  small-pox.  What 
is  the  evidence  as  to  thatP  Every  body  that 
speaks  as  to  that,  said,  the  small-pox  was  over 
ten  days;  if  it  was  over  ten  days,  when  is  he 
said  to  be  sick  P  Wbetf  is  the  small- pox  to  end  ? 
What  is  the  consequence  of  his  comioff  there  p 
That  he  dreaded  the  distemper,  caught  it  and 
died.  That  the  catching  it  was  from  the  t4th 
of  November,  till  the  4Ui  of  December,  whiph 
was  near  three  weeks ;  this  comes  out  to  be  a 
month  after  the  man  had  the  small-pox*  It 
wu  lawful  when  he  was  carried  there. 
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As  it  18  anreasoDaUe  to  suppose  the  time  of 
catching  the  stnalUpoz,  are  not  you  to  iuUgje  P 
It  is  so  general  a  distemper,  there  is  Ijardly  one 
in  a  hundred  in  ibis  town,  tt^at  lias  no)  caught 
it  Is  it  because  be  had  the  sinall-ppx  ^Uere, 
that  thej  bad  a  felonious  intent?  nereCher^ 
all  these  circumstances  io  make  it  appear?  ifliis 
is  the  circumstance  that  must  be  left  to  yoiiy 
the  general  credit  that  Mr.pambridj^^  received 
from  almost  all  the  Witnesses,  that  he  treated 
him  ci?illy,  and  that  even  Mr.  Bambridge  did 
tiusinesB  for  him,  till  it  come  to  Goodmaii,  and 
Goodman  gives  an  odd  account  to  von,  if  you 
ean  believe  it.  He  says,  be  stood  at  the  oar 
(which  in  a  public- house  is  yery  noisy)  ;  and 
says,  that  he  heard  a  talk  through  tlie  door 
which  was  shut,  and  he  took  it  to  be  Mr.  Cas- 
tell's  voice ;  and  he  said  he  desired  to  have  the 
liberty  of  the  rules,  for  the  disteipper  faj^eij  in 
the  house.  ' 

For  a  man  to  hear  this  at  the  bar,  wnen  (he 
door  was  shut,  and  that  this  sliould  be  ^secret 
so  long,  is  very  extraordinary.  ,  <     ' 

I  must  observe  to  you,  gentlemen,  that  Good- 
man was  a  prisoner ;  and  if  this  evidence  had 
oeen  thought  material,  the  vigilance  and  in* 
dostry  used  to  find  him  out  (and  very  com- 
Inenaable  it  was),  it  was  impossible  to  think  it 
should  be  undiscovered,  where  so  vigilant  an 
CDcmiry  was  made. 

This  is  the  only  thing  that  shews  any  ini- 
quity in  Bambridge.  Here  is  a  man  that  wants 
logo  into  the  liberty  of  the  rules;  is  a  gaoler 
Co  fet  hiiu  ?  If  a  ffaoier  desires  nioney,  1  do  not 
Imow  that  it  is  illegal ;  it  was  alter  his  bonds 
were  given  up ;  it  would  have  turned  upon  his 
#wn  head  if  he  had  gone  away ;  he  must  liave 
been  answerable. 

He  charges  him  with  so  monstrous  an  iju- 
probabjlity  (it  js  impossible  to  think  he  said  it), 
that  we  must  submit  it,  whether  any  credit  can 
be  ffiven  to  such  evidence. 

Ichuse  to  mention  Mr. Bambridge;  but  1  am 
more  particularly  concerned  fbr  Mr.  Corbett. 

They  have  called  several  witnesses,  and  tbev 
say  Mr.  Corbett  used  him  very  well.  And  this 
is  alleged  to  be  evidence,  that  where  witnesses 
'are  wanting,  the  man*s  declaration  upon  his 
death-bed  is  evidence ;  because  that  it  may  b^ 
done  without  the  privity  of  any  one  else ;  and 
that  a  man  at  that  time  would  have  regard  to 
Jiiibself  in  what  he  s^id.  What  was  this  de- 
fslaration  f  If  I  die,  t  lay  my  death  to  Bsm- 
bridge ;  but  he  is  not  certain  that  the  man  did 
lay  me  misfortune  of  being  brought  into  prisdn 
to  Bambridge;  but  if  he  did  diel^y  catehing  ijt 
from  White,  or  being  confined  in  a  close  air, 
if  I  die  the  prison  is  the  occasion  of  my  death', 
and  consequently  the  keeper.  Is  there  sny 
consequence  can  be  drawn,  that  there  ^as  a 
felonious  intent?  There  is  nothing  at  all  from 
Corbett 

^  Bi|t  at  they  have  taken  up  a  good  deaT  of 
time  ID  shewing  that  it  was  a  crime  carrying 
lim  to  Corbett*s,  though  I  apprehend  it  is  n^ 
material,  we  shall  i^e  it  puoo  that  it  wto  no 
oim««taH« 


I  most  take  noli^  as  to  this,  that  it  was  m* 
sinuated  from  circumstances.  Tbey  have  en- 
deavoured to  shew  Mr.  Castell  received  195/. 
and  alleged,  that  tjiis  money  was  to  be  got 
from  him ;  this  money  was  the  means  of  uia 
being  used  ill.  When  they  came  to  prove  this, 
they  only  shewed  that  a  note  was  drawn  upon 
Woodward.  '  If  he  had  any  money,  might  be 
not  have  paid  it  to  bis  creditors? 

The  next  thing  I  shall  take  notice  of  is,  as  to 
the  bonds.  Probably  the  bonds  that  hsid  been 
fliven  to  Mr.  Huggins  were  delivered  to  Mr. 
Bambridffe.  Mr.  Bambridge  said  be  had  but 
one;  and  if  it  was  taken  in  the  manpereycs^ 
said  by  their  witoesses,  it  did  not  appear  in  any 
manner  oppressive;  fbr  Chambm  said  ht 
wo<ild  surrender  him. 

When  Peter  Ellam  was  examined,  be  was 
asked^  whether  Bambridge  aaid,  that  beiroold 
not  have  them  surrender  him  ?  He  made  sa* 
swea,  that  he  said  something  to  th^t  effisct; 
and  it  was  said,  that  these  bonds  were  gfivea  4i 
bene  eue ;  theretore  tbe  Warden  was  to  have  a 
reafeonaUe  time  to  jtnqaire  .into  tbesecuritita; 
so  it  may  be  likewise  token  by  the' cireaoi'* 
Stapce,  that  he  desir^  to  hayd  a  keej^r  #ith 
him,  and  he  would  pay  for  it.  .What  baxird 
does  the  gaoler  run,  if  two  or  three  pertoai 
eome  to  him  to  aik  the  liberties  of  the  lofef, 
and  he  gives  it  them,  and  the  men  eseapef  Is 
not  he  to  answer  for  them?  If  that  was  the 
case,  a  keeper,  which  is  thought  to  be  a  bene* 
fidal  office,  would  be  soon  ruined  by  aets  of 
good-nature. 

As  to  the  case,  itstonds  thus:  Mr.Csstell 
was  first  committed  the  18th  t>f  June,  1788, 
and  it  is  eustomkry  to  bring  prisoners  first  to 
this  house.    Hopkins  says,  it  is  oommon  for 

Krisoners  to  desire  to  be  there,  for  tli^  havs 
etter  conTenience  to  transact  what  basm^is  it 
to  be  doae,  than  to  trouble  their  friends  to  go 
into  the  gaol.  Hopkins  says,  that  it  was  eoiie- 
raary ;  abd  from  this  liouse  he  did  me  secaiity 
and  went  to  his  lodmgs,  and  coimnued  then 
till  his  security  would  hot  sittid.  ^ 

When  this  man  was  brought  in,  hehappMa 
to  he  an  iiitinAate^<a)eqilaintoilce  with  Aie  Mr. 
Vanderbank,  who  spokd  himself,  and  got  s&* 
Teral  others  to  epesk  to  Mr.  Bambnilge  m 
his  behalf.  He  will  gi^e  y^n  ap  aooooot  oi 
the  Tory  creditors  coming  to  surrender  bun ; 
and  it  is  nothing  but  a  man's  creditors  m 
come;  and  these  people  will  shew  with ^J*j 
fiivour  Mr.  Bambndgc  treated  him,  and  tftat 
he  desired  Mr.  Bambridge  to  assist  him  u  bii 

afiairs.  n^Jkjrfi's 

6entlemen,  he  was  removed  fromtfjjf^  • 
to  his  lodgings,  and  continued  there  «i^»,""^ 
cuiity  surrendered  him ;  and  we  shallM«^ 
you,  that  Mr.  Csstell  sent  to  Mr.  Coww^ 
that  this  room  might  be  made  convcnieDtsna 
fit  for  him ;  which  strikes  out  tbe  first  Pf*^^  "J 
appeal ;  and  if  we  prove  he  desired  to  be  tner^ 
that  strikes  out  the  whole ;  therefi)ire  5«rcj"J 
be  an  end  of  the  whole.  The  man  is  <^^ 
the  house,  but  the  coromunication  "^r^ 
them  was  up  two  pair  of  stain :  for  the  wiwir 
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wm  my^  Winle  by  vp  three  peir  of  ftain  in 
oee  b4Hiee,eBd€asteU  lay  op  one  jHur  of  stain 
in  another.  Was  there  any  more  danger  lying 
here  than  hi  the  next  house?  The  witnesaes 
ly,  'White  nerer  came  down,  and  nobody  in- 


thatCastell  went  up;  he  must  have  been 
a  BMilman  if  he  did.  When  we  shew  you  that 
he  caine  there  at  his  own  desire,  and  had  the 
bed  and  bedding  at  his  own  desire,  we  must  say 
that  this  distemper  was  the  visitatisfi  of  Godi 
and  came  to  him  as  ia  other  people. 

We  shall  call  a  good  many  of  the  people  who 
were  hie  security,  to  prove,  that  as  soon  ae 
they  were  enquired  after,  they  were  admitted  to 
stand. 

Gentlemen,  after  the  last  bond  was  given, 
be  migfat  have  gone  about  his  business  if  he 
would ;  and  that  bond  was  given  tU  bene  e$te  ; 
and  therefore  in  tbepower  w  the  warden  to  let 
tbcns  in  or  not.  We  will  call  our  witnesses, 
and  shew  you  how  long  White  had  been  well  be- 
fore Mr.  Castell  came  there ;  thai  he  had  taken 
three  times  physic ;  but  for  fear  of  any  acci- 
dent, because  there  were  other  prisoners  in  the 
honae»  they  did  not  let  him  come  dawn.  Thb, 
gentlemen,  we  shall  be  able  to  prove  by  several 
witneeKs ;  which  if  we  do,  yoo  will  find  ttic 
primnera  Net  Guilty. 

SeQ.  Eyre,  My  lord,  and  von  gentlemen  of 
the  jury,  I  am  of  counsel  of  the  same  side.  I 
shall  not  go  over  the  whole  case ;  but  only  ob*. 
aenre  to  you,  that  the  gentlemen  on  the  other 
side  were  conscious  that  tbey  had  no  positive 
vroof,  therefore  they  have  artfully  gone  about 
10  prove  circumstances. 

They  say  that  Hfr.  Castell  had  125/.  paid 
him ;  and  having  this  money,  Mr.  Bambndge 
knew  of  it,  and  consequently  was  making  hse 
ofendeaTOurs  to  extort  the  money  from  hinn. 

They  are  far  short,  in  that  they  called  some 
people,  who  only  proved  tbat  a  note  was  drawn 
opon  Mr.  Woodward,  payable  to  him  or  b^rer ; 
bat  it  did  not  appear  that  Bambridge  had  any 
part  of  it. 

There  is  another  evidence^  one  Goodman, 
who  said  tbat  Mr.  BanUiridge  had  a  view  to 
get  eooo^  of  the  money;  one  would  have 
thought,  that  he  should  have  mentioned  a  par- 
ticniar  som.  That  seems  to  be  exceedingly 
vmatuial,  for  the  anawer  Castell  gives  is,  that 
aeosnijf' waa  giTen,and  he  would  ^i^  no  more. 
Connder,  gentlemen,  when  this  happened ; 
ia  November^  when  ail  the  securities  bad  been 
completed. 

It  is  very  extraordinary,  that  this  witness 
ibonkl  never  be  called  on  before,  and  very  par- 
ticdbr  that  he  should  hear  so  well.  He  waaat 
Uk  bar,  they  in  the  room,  and  the  door  shot ; 
•ad,  gentlemen^  I  am  instructed  to  say,  that  it 
b  impoaaible  to  hear  what  any  person  says 
Whind  the  bar,  tbat  stands  on  the  onlside  of 
tbebsr. 

his  osnal  to  take  securities  before  their  eur- 
toantanoes  are  enquired  into.  What  then  is  the 
cue?    They  etand  if  their  eirconstaaccs  are 
fiod,  if  not  they  <hm% 
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How  then  stands  thisf  If  ibese  bonds 
were  eftcnted  on  the  2nd,  this  man  fell  sick 
on  the  Sd,  and  this  one  bond  was  only 

delivered  over  to  the  principal,  as  a  bond  mr 
bene  esse. 

What  I  should  apprehend  was  necessary  for 
tliem  to  produce^  Were  the  facts  in  the  declara- 
tion, tbat  he  was  forcibly  taken  away  out  of  his 
k^lgiDgs,  and  carried  to  Corbett's  bouse :  tbey 
admit  them  as  prisoners;  and  so  for  from 
force,  that  some  of  the  sureties,  on  the  14tb  of 
November,  said,  that  they  would  stand  no 
longer,  and  desired  Mr.  Caistell  to  be  taken  care 
of. 

They  my  it  was  very  li^rong  foi^rry  hin»  to 
a  spnnging-hottse ;  a  victnalTing-house  it  is^ 
but  it  don't  appear  to  be  a  spunging-house  } 
every  gentleman  is  used  according  to  bis  cir- 
cumstances }  they  pajF  one  shilling  for  their 
dinner,  which  is  ^ery  reasonable,  and  Hopkins 
said  well  deserves  it.  We  my  it  is  exceedingly 
lawful  to  put  prisoneni  there  ;^  it  is  lawful 
and  as  lawful  as  his  own  lodgings,  and  any 
place  in  the  liberty  of  the  mles  is  lawful.  This 
IS  not  aH ;  he  went&st  to  the  tavern,  and  hie 
serrant  bespoke  a  room,  and  had  the  Fcry  room 
he  bespoke ;  and  we  apprehend,  Corbett  bad  a 
lawful  authority  to  carry  him  there. 

There  is  another  fact  they  have  alleged,  t 
must  beg  leave  to  take  notice  of;  that  Whit* 
was  sick  at  this  veiy  time,  and  in  this  very 
house. 

These  two  charges  are  necessary  to  be 
proved ;  but  how  have  they  proved  them  P  14 
appears  that  thme  were  two  distinct  houses, 
two  distinct  stair-casee ;  and,  in  my  judgment^ 
I  apprehend,  appear  to  be  two  booses,  not  one.. 

As  to  White's  being  sick  at  that  time,  it  ap- 
pears be  was  not  sick,  i^id  we  shall  shew  be 
had  taken  three  purges. 

It  is  not  only  necessiry  ftfr  them  tp  piwe 
tbat  this  man  was  sick  at  the  time  Castell  came 
there,  and  that  he  was  unlawfully  carried  tbelei 
bat  it  is  necessarr  to  prove  that  this  sickneso 
was  infectious;  but  Castell,  on  the  contrary, 
did  not  come  there  till  he  was  well. 

Does  it  not  appear  that  White  Uiy  op 
three  pair  of  stairs,  and  was  eqioined  not  to 
come  out  of  his  room,  and  that  be  continued 
there,  as  Noel  mid,  all  the  time  f  Where  was 
Castell?  In  one  pair  of  stain  in  the  new 
honse.  How  can  you  imagine  any  infection  to 
come  from  the  garret  down  to  Mr.  Castell  Ib- 
the  one  pair  of  stairs  room  P  Therefore^  it  was 
impomible  to  imagine  that  distemper  was  stf 
taken. 

Here  is  a  man  visited  with  the  sosall-pox^ 
and  mys,  "  Pray  let  me  net  go  to  gaol,  bnt 
let  me  go  to  my.  own  lodgings  |"  theoail  snr- 
render  him,  because  he  wae  not  safo  at  the 
l>lace  where  he  lodged ;  therefore^  it  wss  very 
ridiculous  for  him  to  ask  to  go  to  his  lodgingi 
which  was  unreasonable. 

As  to  4be  persons  that  were  hie  seciwiiies^  1 
don't  think  tbey  were  his  friends  in  foct ;  for 
these  men,  who  before  were  drinking  at  the  bat 
of  this  house,  desago^d  it  siMmld  be  SO4 

9¥ 


435] 


4f  GEORGE  II.         Trial  of  7.  Bambridge  and  R.  Corhett,         [4Sff 


I  matt  beg  Imfc  to  make  one  observation : 
•appose  there  were  some  of  the  prisoners  had 
the  small-pox,  and  a  prisoner  oomes  to  the  gaoler, 
and  says,  Here  is  tne  small -pox  in  a  garret,  I 
desire  tojgo  into  the  liberty ;  I  don't  see  how  it 
can  be  granted,  for  it  is  impossible  for  that  or 
any  other  ^oler,  if  a  oonta^ous  distemper 
comes  into  it,  and  thef  well  prisoners  desire  to 
go  out,  be  should  give  them  the  libert^ir :  if 
criminals  should  be  let  out,  it  is  very  plain,  in 
that  case,  the  gaoler  must  answer  for  them ; 
so  I  apprehend  it  would  be  in  civil  cases: 
therefore  I  most  conclude  with  saying,  that 
my  clients  have  done  nothing  at  all  but  what 
is  humane  and  right. 

Mr.  Ketilehy.  My  lord,  I  am  counsel  of  the 
same  side ;  and  we  will  call  our  witnesses. 

— —  Chappel  Bvrom, 

Mr.  Kettleby.  Were  you  present  on  the  14th 
of  November,  or  at  any  other  time,  when  Mr. 
Castell's  security  came  to  Mr.  Bambridge  ? 

ChappeL  Mr.  Chambers  came  and  said,  he 
was  determined  to  stand  security  for  Mr.  Oas- 
tell  no  longer ;  and  Peter  Ellam  andOurll  the 
same. 

Mr.  KettUhy.  What  did  they  say  to  Bam* 
^id;;e? 

Chappoh  That  they  gave  him  power  to  take 
Jiiro  up. 

Mr.  KettUhy.  Where  was  thisP 

CAappeL  At  Bell  Savage  yard. 

Mr.  Ketthby.  What  did  Bambridge  say  in 
answer  P 

Ckappel,  He  believed  Ibey  were  secure,  and 
could  not  imagine  the  reason  of  their  withdraw- 
ing their  security. 

Mr.  Ketlkby.  What  did  they  say  to  that  P 

Cliappel,  Chambers 'seemed  willing,  but 
Curll  would  not. 

Mr.  Ketlkby,  What  resolution  was  taken 
spon  thatP 

Ckappel,  He  persuaded  Ellam  to  consent, 
and  notliing  more  was  don^  then ;  and  we  leli 
Castell  and  Bambridge  together. 

Mr.  Kettleby,  What  time  was  this? 

Ckappel,  I  don't  know  the  day. 

Mr.  Ketlleby.  What  month  was  it  in  P 

Ckappel,  In  November. 

Mr.  Ketlkby,  The  beginning,  middle,  or 
latter  end  P 

Ckappel.  I  cannot  tell ;  by  a  line  sent  to 
Mr.  ',  the  attorney,  it  will  appear. 

Mr.  Ketlkby.  How  long  before  he  was  car- 
ried to  Oorbett's  houseP 

Ckappel,  Three  weeks  or  a  monlh. 

Mr.  Ketlkby,  Do  you  know  any  discoorse 
that  happened  between  them  a  little  before  be 
went  to  Corbett's  house  P 

Ckappel,  Mr.  Chambers  came  to  Mr.  Bam- 
bridge,  and  told  him,  be  would  be  security  no 
longer. 

Mr  Ketlkby,  How  near  the  time  he  was 
carried  to  Corbett*8  ? 

Ckappel.  The  next  OBoming. 

•Mr.  Keitkby.  Give  an  account  what  paned 
the  day  before  be  want  ta  Cod^ett's. 


Ckappel.  Chambers  was  twice  with  Mr. 
Bambridge ;  and  the  first  time  Mr.  Bambridn 
desired  Mr.  Casteil  might  not  be  surrendered  ; 
Mr.  Chambers  watted  two  or  three  days,  and 
then  came  to  Mr.  Bambridge  again,  to  let  him 
know  he  would  surrender  him,  and  said  h« 
would  be  his  security  no  longer;  and  Mr. 
Bambridge  said,  if  be  would  deliver  him  up,  h« 
must  go  to  the  tipstaff's;  then  Chambers 
went  to  one  Corbett,  and  Corbett  said,  he  must 
have  a  fee ;  then  Chambers  gave  him  his  fee, 
and  Chambers  said,  he  was  at  the  Rin^s  Anns. 
About  an  hour  after  I  saw  Corbett,  Uhambem 
and  Casteil  together. 

Mr.  KettkMf.  What  did  yoa  see  done  t 

CkapveL  That  is  all  I  know. 

Mr.  kettleby.  Did  not  you  go  to  the  King's 
Arms  tavern  ? — Ckappel,  No. 

Mr.  KUtkby,  Did  you  bear  the  secoritjr  say, 
they  would  complain  to  the  judges  about  it  P 

Ckappel,  Mr. an  attorney,  was  there. 

Mr.  ketlkby.  What  did  the  attorney  aay  ? 

Ckappel.  I  don't  know. 

Mr.  Kettleby.  Did  they  direct  him  to  tak« 
him  up  P    Whom  did  Chambers  speak  to  P 

Ckappel.  To  Mr.  Bambridge. 

Mr.  Kettleky.  To  do  what? 

Ckappel.  To  take  Mr..  Casteil  in  custodj, 
for  he  would  be  security  no  longer ;  anddenr- 
ed  that  he  would  take  him  in  custody. 

Mr.  Strange,  What  did  Mr.  Bambridge  teH 
him  was  necessary  to  be  done  P 

Ckappel,  Bambridge  said  he  mustempfby  a 
tipstaff. 

Mr,  Strange.  What  did  Mr.  Chambers  do  to 
CorbettP 

Ckappel.  He  sent  to  Corbett  to  the  coffeo- 
house,  and  Corbett  said,  he  most  have  a  fee. 

Mr.  Strange.  When  was  this  P 

Ckappel.  Overnight. 

Mr.  Strange,   Did  Chambers  threaten  him  ? 

Ckappel,  No. 

Mr.  Strange.  What  did  he  say  P 

Ckappel.  He  said  something  about  giving  a 
fee  and  Corbett  went  to  the  King's  Arms,  aiid 
said,  he  could  not  find  him. 

Mr.  ile<v«f  First  of  all  Ellam  seemed  no* 
easy,  but  afterwards  was  not ;  Did  Peter  Ellam 
concern  himself  afterwards  P 

Ckappel.  Yes,  he  sent  a  letter  to  Mr.  Soott. 

Mr.  Reeves,  I  ask  you,  whetlier  Ellam  did 
not  content  to  continue  before  he  waa  taken 
npP — Ckappel,  Yes. 

Mr.  Reevet.  Did  Curll,  before  B|r*  Cartell 
was  taken  up  P 

Ckappel,    I  don't  know  of  that. 

Mr.  Keeves.  You  don't  know  of  any  others  f 

CkappeL  No.  ' 

Mr.  Lee.  How  come  you  to  be  so  much  con- 
osmedP 

Ckappel.  I  was  to  secure  Ellam  and  myaelf. 
I  was  so  much  concerned,  that  he  and  1  were 
bound  for  three-fourths  of  1,0001. 

Mr.  Lee.  Who  went  with  yon  to  Bambridga 
the  first  tiaie  P 

Ckappel,  I  went  along  the  first  tiiaa  la 
Bambridge  with  Peter  Elkan  and  CaHf . 
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Mr.  Lee,   Witb  what  intent  did  you  go'? 

Chappei,  I  west  with  iVter  EUam  and  Corll 
with  an  intent  to  deliver  Mr.  Casteil  up,  for  I 
had  giren  security  to  EUaiq  to  indemnify  him 
a.  half  part. 

Mr.  Lee,  To  indemnify  him  i  Did  Ellam  de- 
cline then  ? 

Chappel,  He  seemed  inclinable  to  continue. 

Mr.  Lee.  Were  yoo present  when  Bambridge 
sud  he  must  %o  to  the^pstaff 'a? 

ChappeL  Yes. 

Mr.  Lee.   Was  he  acquainted  with  CorbettP 

Chappd,  I  don't  know. 

Mr.  Lee,  Was  there  any  body  mentioned  at 
the  time  when  you  were  with  Bambridge  ? 

ChappeL  1  can't  charge  my  memory  with 
any  Dame. 

Mr.  Lee,  At  this  time  when  you  talked 
about  the  tipsUff,  was  Elhun  and  Curll  there? 

Ckmp^l  No. 

Mr.  Faxakarley.  Pny  what  bond  was  that 
JOB  talked  of,  that  yon  were  security  inf 

ChappeL  1  don't  hear. 

Mr.  FatakerUy,  Was  there  any  talk  then 
with  Bambridge  how  much  the  bond  was  for  ? 

ChappeL  No. 

Mr.  tasakerlM,  What  was  the  bond  fbr? 

ChappeL  I  think  1,000/. 

Mr.  Siramge,  You  say,  upon  Bambridge's 
iBlerposition,  that  EUam  was  mdaoed  to  stand  ? 

Chappel»  Yes. 

Mr.  Strange,  Was  Corll  the  same f 

Chappel,  Yes. 

Mr.  Strange,  When  was  that? 

Chappel,  That  was  tbe  first  time. 

Mr.  Strange.  When  was  the  last  time  ? 

Is,  C,  J,    i  don't  find  that  you  fixed  these 


— —  Chandtert  sworn. 

Mr.  Strange,  Yoo  were  security  for  Mr. 
Gaalell  ?-~CAiiiii6erj.  Yes. 

Mr.  Strange.  Give  an  account  what  you  did 
hi  retetioD  to  that  ? 

ChamberM.  I  begged  of  Mr.  Chappel,  he 
haviaig  business  every  day  in. town,  to  apply  to 
Mr.  fiunbridge,  to  let  him  know  that  i  would 
beaecmtty  no  longer ;  but  having  lon^  had  an 
iatioaacy  witb  Mr.  Bambridge,  mmbridge  de- 
sired me  to  cootinue  security  eight  days  longer ; 
and  told  me,  thai  White  at  the  ELing's  £rm» 
iBveni  had  ffiven  a  note.  I  said  I  was  deter- 
imned  to  defiver  him  up.  Mr.  Bambridge 
oaid,  I  was  Terv  aafe,  and  desured  I  wonM  con- 
liniie;  he  had  been  the  instrument  of  my  being 
aeeority,  and  he  would  not  deceive  me ;  if  be 
thought  there  was  any  cbnger,  he  wonid  advise 
ne  by  letter*  I  came  to  Mr.  Casteil  from  time 
to  time;  he  told  me,  he  had  other  securities 
nady,  and  it  would  be  no  inconvenience  to 
Un.  I  came  to  teU  him  two  or  three  timea  I 
vwld  not  stand,  and  fimnd  he  had  nobody 
mdy ;  and  then  went  to  Mr.  Bambridge,  and 
ftmd  him  at  the  lodge  about  seven  or  eight 
o'-doek  at  night,  and  told  him  I  was  come  de- 
teiauoed  to  deliver  Mr.  Casteil  up;  upon 
wWebhewad,  If  jm  wilideliTer  him  up  you 


A.  D.  17S0.  [438 

must  I  asked  him  which  way  to  nroceed  f 
He  said,  I  roust  get  a  tipstaff.  I  aslced  him, 
where  there  was  a  tipstaff  f  He  said,  there 
waa  one  Corbett.  I  asked  bim,  what  I  must 
give  him?  He  said  six- and  weight- pence.  I 
went  accordingly  to  Corbett,  and  told  him  Mr. 
Casteil  was  at  the  King's  ArmoHavern,  and  I 
would  give  him  half  a  guinea  to  secure  him. 
Mr.  Corbett  went  to  the  King's  Arms,  came 
back,  and  said  he  could  not  find  him ;  then  I 
said,  I  would  be  in  town ;  and  I  lay  at  the 
Bell-Savage  inn ;  then  1  came  the  next  morn- 
ing, and  sent  to  Corbett's,  who  came  in  bio 
gown  and  slippers;  and  Corbett  said,  be 
wished  he  had  not  got  notice  of  our  intention  ; 
and'  said  he  would  go  to  his  lodgings ;  and 
said,  he  believed  th«re  he  should  find  him : 
then  Corbett  came,  and  ^id  he  was  at  his 
boose ;  and  1  gave  Corbett  half  a  guinea  ; 
and  I  went  to  Mr.  Casteil  at  Corbett's,  and  be 
said,  he  thanked  me  for  my  civility ;  and  said, 
he  believed  it  was  not  an  act  of  my  own ;  and 
I  said  it  was.  As  you  are  going  abroad,  do 
not  thibk  i  use  you  ill.  He  said,  No,  1  don't 
believe  it  was  vour  own  act.  I  said,  I>on't  de- 
ceive yourself  it  is. 

Mr.  Strange.  Did  Mr.  Bambridge  persuade 
you  at  first  to  be  security  ? — Chancers.  Yes. 

Mr.  Strange,  Mr.  Casteil  made  no  manner 
of  objection  to  his  being  at  Corbett's,  but 
thanked  you  ? — Chambers,  Yes. 

Mr.  Strange,  About  what  time  waa  this? 

Chamhert,  About  the  middle  of  November. 

Mr.  Strange,  Was  this  after  he  was  sur- 
rendered?— Chambers,  Yes. 

Mr.  Strange,  Did  be  complain  of  being  at 
Corbett's  boose  then  ? — Chamkers,  No. 

Mr.  Strange,  Were  yoo  at  the  King's  Arms 
the  day  he  was  taken?— CAawi/ierc.  m. 

Mr.  Strange.  Were  you  with  Mr.  Bam- 
bridge? 

Chamberi,  I  sent  up  to  him,  and  that  I  was 
conoe  by  the  securities'  appointment;  and  he 
sent  word  again,  he  had  nothing  to  do  with 
him,  till  the  security  had  surrendered  biro. 

Mr.  Strange.  Did  Mr.  Bambridge  at  any 
time  expostwte  with  you,  why  you  aurren- 
dered  him  ? 

Chamberi.  I  told  Mr.  Bambridge,  I  heard 
he  had  an  invitation  to  go  abroad  with  lord 
Londonderry. 

Mr.  Strange.  What  did  Mr.  Bambridge  say, 
to  lead  you  to  that  answer,  to  say  that  Mr. 
Caatell  was  going  abroad  ? 

Chamben,  No,  1  did  not  say  he  was  going 
abroad. 

Mr.  Strange.  Upon  the  whole,  you  say  that 
Mr.  Bambridge  persuaded  yon  to  stand  ? 

Chamberi.  x  es. 

Mr.  Strange.  Did  he  persuade  you  to  stand  ? 

Chaa^en.  Yes. 

Bambridge.  Mv  lord,  I  desire  the  wtt- 
MBS  may  be  asked,  whether  he  did  not  say 
that  Mr.  Casteil  was  going  abroad. 

L.  G.  J.  Mr.  Bambridge,  let  your  cooBsal 
ask  the  question. 

Mr.  Strange.  What  did  you  lay  f 
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^.D^milL   It  IB  Mid  €orb«tt  teok  kn 

8er|.  Darmell.    Wben   you  reeeived  thil 
mefMge,  wm  Corbett  tiMreP 

Woodyer,  I  ouiH  be  potitire. 

Seig.  Darnell.  Did  you  go  P 

Woodyer,  I  seot  one  down. 

Serj.il^nM^  By  wbeoediraetiMitP 

Wmd^fer.  By  Mr.  GMteU't. 

SoQ.  DameU.  Wb«t  time  P 

IToM^rer.  Aboot  eight  or  nine  o'oloek. 

Serj.  DameU.  Wbet  day  P 

IFoMyer.  I  don't  know. 

Serj.  DamdL  Whet  neotb  ? 

Woodier,  I  believe  November.    . 

Seij.  Jlyrv.  Wne  il  the  bit  time  P 

Woodyer .  I  believe  it  was  j  I  never  itw  BIr. 
CoiteU  after. 

Berj.  £yre.  How  long  did  Mr.  CaeliU  ilay 
at  ypttr  bouae  ? 

Wood^.   Mr.  GeMoH  waa  there  three  or 
four  faoms. 

S^j.  Eyre.  When  did  Corbdt  cone  te  tifce 
him  up  P 

Woodyer.  That  aame  night,  1  believe. 

Serj.  Eyre,  Did  Corbett  bring  him  to  your 
houaeP — Woodyer.  No. 

Mr.  Strange,   Who  waa  in  eompany  when 
he  came  in  fi-^Woodyer.  I  don't  know. 

Mr.  Strange,  Did  CoibeUeomein  with  faimP 

Woodyer.  No. 

Mr.  Strange.    Did  Corbett  go  with  bim 
ewayP — Wowiyer.  Yea. 

Mr.  Strang^.  Dkl  Mr.  Caalell  ahew  any  no* 
willingDeas  to  go  f'^Woodyer.  I  did  not  bear. 

Mr.  Strange,   What  time  of  the  night  did 
he  first  oemeP 

Woodyer.   Some  time  in  the  dusk  of  Ibe 
evening. 

'    Mr.  Fasakerley.  He  waa  taken  in  the  morn- 
ing at  Underwood'a. 

Mr.  Lee.   Were  you  in  the  bouae  when  Mr. 
Caateil  firit  came  (torn  Mr.  Underweod'e  P 
,.  C.  J.  1  don't  take  the  time  he  waa  1^ 
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Ckamberu  laaid  I  hemdammem';  I  waa 
informed  be  waa  goio^  abroad. 

Mr.  Strange,  fdeaire  bemaybeaaked,  if 
he  was  net  told  that  be  wae  going  abroad  with 
ferd  Loodonderrv. 

X.  C  /.  Bad  any  body  told  you  he  waa 
going  abroad  with  lord  Loarioiiderry  P 

Chambere.  No,  I  did  not  aorreoder  hiof  upoii 
|bat  account. 

Mr.  Strange.  What  waa  the  leal  naaqii  of 
yoor  surrendering  him  P 

Ckambere.  1  was  informod  that  he  had  nude 
two  mortgagee  of  biifit  eatatOi  one  to  my  son* 
in-law. 

Mr.  Strange.  You  said  yon  were  inibraied 
]be  waa  jroing  abroad  P— CAemlers.  Yea.     *^ 

Mr.  Strange.  Did  any  body,  an  enemj  lo 
Jbim,  peranade  youto  auireoder  him  P 

Chambers.  No. 

Mri  Strange.  Did  not  yoo  know  of  thai 
mortgage  to  your  a6i|  •in-law  belbte  tbenP 

CAeaiaeri.  No« 

Joeeph  t^aint  sworn. 
Seij.  Darnell.  Give  an  account  of  wh|it  yon 
Jcnow  of  tlie  sarrendering  Mr.  Castell. 

Vaint.   Mr.  Chambers  came  aeveral  timea 

fi^ly  coffee-house,  and  asked  when  I  saw 
r.  Corbett  P  The  first  time,  I  said  I  bad  not 
aeen  bim  in  two  or  three  days ;  and  then  he 
came  again,  and  the  third  time  Corbett  came 
by,  and  my  servant  said,  There  is  Mr.  Corbett ; 
and  he  asked  Mr.  Corbett,  whether  he  knew 
where  Mr.  Castell  was  P  Corbett  said  No.  Then 
iCbambers  desired  him  to  find  him. 

Seg.  Darnell.  What  did  Mr.  Chambera  say 
to  Mr.  Corbett  P  Repeat  it  again. 

Vains,  He  as  id,  When  did  yon  aee  Mr. 
pastell  P   Mr.  porbett  said,  he  bad  not 


pirn  two  days.  What  do  yon  want  with  him  P 
Chambera  replied,  I  want  to  speak  with  him, 
Corbett  asked,  What  ia  your  business  P  Cham- 
bers'made  answer,  1  will  be  aecurity  nolon|[er, 
and  will  surrender  himp  for  I  hear  ne  is  gpmg 
abroad  with  the  lord  Londonderry.  Then 
Corbett  went  awsy  to  look  for  Mr.  Castell,  but 
I  know  no  more  of  it,  but  heard  he  was  carried 
loCorbett's. 

Seg.  DarneU.  Did  not  Vb^  Cbambm 
threaten  Corbett  P 

Finifis.  He  said  I  must  lose  the  debt,  and 
if  you  do  not  aee  and  get  him,  I  will  move 
the  Court  against  you,  and  make  you  pay 
the  debt,  for  I  will  stand  security  no  longer. 

Sen.  DameU.  Do  you  know  any  tl^ng  gf 
Mr.  Castell's  sendmg  to  Corbett's  P 

Vains.  No. 

Thomas  Woodyer  smom^  ^ 

Ben.  Darnell.  Do  you  know  any  iSbma  of 
Mr.  Castell's  going  to  Corbett's  hoMS^  wMn 
it  was,  and  at  whose  desire  P 

Woodyer,  The  night  he  went  from  Uic  King's 
Arms  tavern,  I  was  drawerthere.  M^.  Castell 
prdered  me  to  go  or  send  to  Mr.  Corbett's 
bouae,  to  order  hia  room  to  be  got  ready. 

Seij.  DamelL  Was  that  the  night  ho  waa 
aarned  toCorbett'a.?-*^o(M^.  Yea. 


from  Underwood's  to  be  in  the  morning. 

Mr.  FoMakfrky,  Are  yoo  sure  it  wsi  tba 
14tb  of  November  t^Woodym^.  No. 

Mr.  FazakerUy,  What  waa  it  be  aaidP  f» 
get  hia  room  rtoAy^'^Woodyer.  Yes. 

Mr.  Strange.  There  were  sheets  la  be  aired  P 

WoQdyfir*  Tofi  there  were^ 

Jo^n  Do»n$  awom. 

Mr.  Strarngp.  In  November  the  Ittb,  wws 
you  a  servaatto  Mr.  Corbett  P— Dpwm.  Yes. 

Mr.  Strange.  Do  you  repoember  any  OM* 
aage  tliat  waa  aant  P 

Dooms.  Yefl,tbat«bcdalwiiklbagotrsa^ 

for  Mr.  Caateil. 
Mr.  Strange.  Had  be  been  at  oy  bousabt* 

ibre  upon  the  aoTrender  of  hia  bailr 
jjasptss.  ^rO. 

Mr.  Strange.  Where  did  he  lodge  bsArs  P 
Domm.  At  Mr.  Underwood's.  '' 

Mr.  Strange,  Waa  there^  bed  prsparai  ae-^ 

oordingly  P-i— Downt.  Yes.  ^ 

Mr.fitrmtg^  Dojroaknowtbedif  hociHi' 
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I>own$.  Ho. 

Mr.^ftfii^.  YtunyyiMiwertiDtiieh^aae 
when  he  came;  wlioeaiiie  along  with  hia  ? 

DmmM.  Mr.Cofhett. 

Air.  Strange,  Who  shewed  him  the  roomP 

Dowms,   1  tfakikeM  fioldcaworlfa,  he  waa 
cbamberiaio. 

Mr.  Wgnn,  Yo«  attended  him  whtlat  he  was 
there? — Domm,  Yea. 

Mr.  n^M.  AM  the  time  f^Povnt.  Yea. 

Mr.  lV>iia.  What  ooadition  of  health  waa  he 
wheD  heeaofieio  f 

Dcmns,  He  was  a  weaU  jf  g«Bl]emaB« 

Mr.  Wymm,   Waa  there  any  eHraordmary 
eare  taken  of  htm  P 

Hmmm.  Yea,  he  was  pal  ia  the  room  one 
pair  of  rtairi. 

Mr.Tl^siii.  Waa  there  a  elnb  kept  there? 

Domu.  Yes,  and  Mr.  fiamhridge and  captain 
Ifartin  need  to  come  to  it.  ' 

Mr.  Wynn.  Ailer  the  time  he  was  fareoght 
in? — Domm.  No, before. 

Mr.  Wynn.   How  k>ng  before  ? 

Dawns.  There  was  a  dub  in  it  two  or  three 
nigfata  befine. 

Mr.  Wynn.  Did  yoor  master  use  to  visit  bim? 

Dmmm.  At  all  leisnre-times. 

ftuj.  Eyre.  Waa  Mr.  ■■      ■■■    with  him  P 
Yes* 
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Sery.  Byrt.  What  room  was  that,  that  the 
bed  wiaa  bcought  out  of,  that  he  lay  in  ?' 

Damns.  1  don't  know. 

8erj.  Eyre.  After  yeu  RoetTod  the  meaiage 
at  nine  o'clock  at  aSgbt,  was  there  a  bed 
hronght  down  ? 

Jjlosens.    1  can^t  tdl. 

■     ■  Holdesn>orth  sworn, 

Ben,  Eyre,  What  are  you? 

HAlesworih,  1  am  chamberlain  at  Mr.  Cor- 


Seij.  Eyre.  How  often  waa  Mr.  Castell 
broogbt  to  yoor  house  ? 

HMetworth.  He  was  brought  but  once 
winlelwasthere, 

Seij.  Eyre.  Was  he  brought  in  by  Tidenoe, 
or  his  own  consent  ? 

Holdetwarih.  He  came  in  with  Mr.  Corbett ; 
I  did  not  see  any  mlence. 

Serj.  Eyre.  Was  there  any  care  ti^en  of  htm 
wfaila  be  was  there? 

HMeswortk.  He  wanted  for  nothii^  while 
be  was  there,  for  he  had  erery  thing  he  asked 
Hot. 

fleij.  Eyre.  When  Mho  come  in? 

BMeswarth.  About  the  middle  of  Norember. 
Oaratf  ten  days  belbre  he  fell  ntk  and  com- 
pbiacd,  be  kept  bis  room  ahogetber,  and  very 
•eldom  came  down. 

Mr.  Sirange.  The  bed  that  waa  prepared  ibr 
bim,  was  it  usually  laid  in  ? 

SMesvarth.  It  was  a  bed  that  bad  been  laid 
opsa ;  Mr.  Hopkins  had  laid  upon  that  bed. 

Kr.  KeifMy.  If  a  man  was  spelling  at  the 
btr,eoold  you  hear  what  was  said  in  the  iaoer 
iSMir? 

Holdasforik.  No,  except  ho  spoke  teiy  loud* 


Mr.  Keiil^.  Was  this  one  house  where 
Mr.  Castell  lay,  or  two  bouses? 

Hetdeswerik.  There  were  two  houses. 

Mr.  Kettleby.  Was  there  any  oomoHimea* 
tion  or  door  ODened^  or  bow  did  one  lie  op  three 
pair  of  stairs  in  one  house,  and  one  pair  of  staira 
m  the  other  ? 

RMesworth.  One  pair  of  stairs  turned  upon 
the  left  hand,  to  go  to  Mr.  Castell's  room,  and 
the  other  turned  upon  the  right. 

Mr.  KettUby.  What  condition  of  hedth  wai 
White  in  when  Mr.  Castell  came  in  ? 

HaidessM)rih.  He  had  the  small»poz. 

Mr.  KettUby.  How  long  had  he  had  them? 
"■  HeUUswortk.  He  was  mind. 

Mr.  Kettieby.  How  long  was  it  befwe  White 
reeorered  ?  How  long  was  it  be  kept  up  after 
he  recovered  ?—Foi(£f»orf  A.   About  a  month. 

Mr.  Kettieby..  Had  W  bite  taken  any  porging 
physic  ?— HoidenvorM.  I  beliere  not. 

serf.  JByre.  Was  there  any  message  sent  to 
Mr.  Castell's  wife  to  come  ? 

Hoidemorih.  1  canHsay ;  nobody  e? ereame. 

Sen.  Eyre.  Who  proTided  necessaries  ? 

Hoidemf&rth.  Mrs.  Corbett» 

Sen.  Eyre.  He  wanted  nothing  ? 

HMesmorth.  No. 

Mr.  Reeves.  Did  yon  not  go  to  JonatbaH 
Irehnd  ? 

Holdeswerth.  I  was  along  with  him  when 
the  gentleman  died. 

Bfr.  Beeves.  Did  not  yon  take  a#ay  a  bed 
from  under  White  ? 

HMeswortk,  Yes,  and  1  carried  4t  into  Mr. 
Castell's  room ;  but  the  bedstead  beio^  too 
little,  I  carried  it  op  another  pair  €# stairs,  mto  a 
room. 

Mr.  Reeves.  How  eame  yon  to  put  White 
oot  of  his  bed  ?  What  did  you  put  under 
White  ? 

HoideszMrth.  1  put  as  rood  a  bed  as  that 

Mr.  Reeves.  Did  not  White  keep  his  bed? 

HMesmarth.  Yes. 

Mr.  Fagekerley.  Did  not  White  continue  in 
the  same  room  ? 

HoUesKorth.  He  was  remo? ed  into  another 
room. 

Mr.  FazakerUy.  Wbere  was  that  ? 

Holdesmortk.  In  the  next  garret. 

Mr.  Fasakerley.  What  was  the  meaning  of 
turning  White  oot  of  one  bed  into  another  ? 

Hoidusffortk.  It  was^fbrthecottfenienceofn 
mfo.         ,  

Mr.  Fazekerley.  Did  White  make  any  com* 
plaint  that  yon  had  taken  away  his  bed  ? 

Heidemartk.  1  beliefe  he  would  not  ha? e 
had  it  taken  away. 

Mr.  Fasakerley.  Let  me  ask  yon  about  the 
stair-case.  Was  there  no  cammnnication  to 
go  from  Mr.  CasteH's  room  up  that  stsircase 
to  White's? 

Soldeswortk.  Yes,  when  yon  go  up  another 
part  of  the  stair- case. 

L.  C.  J.  Yon  say  that  there  are  two  honaea^ 
and  that  there  is  but  one  stair*  dase  ? 

Mr,  Fasakerley.  When  the  two  booses  were 
laid  into  one,  the  first  pair  of  staira  sorted  both 
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ktMiMS.    D^d  not  Mr.  CaiteU  lay  up  one  pair 
of  stairs  ? — Holdeswcrth.  Yes. 

Mr.  FaKakerley.    Can  you  go  down  stairs, 
without  going  by  Mr.  Castell's  room? 

Holdemorih.  No.  .    , 

L,  C.  J.  I  ttiouglit  the  bouses  were  laid  into 
•ne,  tillyou  come  to  the  top  P 
.   Mr.  Fatakerlev.  U  not  one  of  the  sUir-cases 
stopped  up?— £fo/<2fj2rorM.  Yes. 

Mr.  Fazakerley.    How  long  was  this  before 
Mr. Castell  came  in? 

Moldtiworih.  Five  or  six  days. 

Thomas  Norton  sworn. 

Mr.  Strange.    Do  you  remember  any  mes- 
sage brought  tVom  the  King's- Arms  tavero  ? 
^Norton.  Yes,  it  was  to  have  a  fire  laid  in  the 
best  room  in  the  bouse,  and  the  best  bed  to  be 

made. 
Mr.  Strange.  Whom  did  it  come  fi-om  ? 
Ifarton.    From  the  King*s-Arms,  from  Mr. 

Castell. 
VlT.'strange.  Was  that  the  best  room  in  the 

boose  that  he  was  in  f^Norton,  Yes. 

Mr.  Strange.  Do  you  remember  his  coming 
u?— Aor<of».  Yes. 

Mr.  Strange.  Did  he  come  in  of  his  own  ac- 
cord P-^^or/on.  Yes. 

Mr.  Strange,   Did  you  observe  any  violence 
used  to  him  f'^Notton.  No. 
^  Mr.  Strange,  Had  he  all  the  assistance  ne- 
mcunnrj,  while  there,  and  while  ill  ? 

Norton.  He  had. 

Mr.  Strange.  Who  provided  it? 

Norton.  Mrs.  Corbett. 

Mr.  Strange.  You  know  the  situation  of  the 
bar? — Norton,  Yes. 

Mr.  Strange,  Supposing thena  penon  comes 
down  to  the  bar  to  ask  for  any  thug,  and  any 
body  was  in  the  room  behind  toe  bar,  in  case  the 
door  was  shut ;  could  you  hear  what  was  said 
in  discourse  ? 

Norton.    1  think  you  could  not. 

Mr.  Strange.  Do  you  know  one  Goodman  ? 

Norton.  Yes,  very  well. 

Mr.  Strange.  Did  you  ever  hear  him  give 
any  such  account  till  of  late  ? 

Norton.  Never  in  my  life. 

Mr.  Strange,  How  long  have  you  been 
there?— Abr^on.  Two  years. 

Mr.  Strange.  How  long  has  Goodman  been 
there? — Norton.  Six  months. 

Mr.  Fazakerley.  Is  not  that  partition  a  very 
thin  one  ? 

Norton.    Yes^  it  is  wainscot. 

Mr.  Fazakerley,  Did  you  ever  hearken  to 
hear  what  was  said  in  that  room  ? 

Norton.    No. 

Mr.  Fazakerley.  I  suppose  you  are  a  drawer 
there  2^^ Norton,  I  am  a  servant. 

Mr.  Fazakerley.   What  are  vou  ? 

Norton.  1  keep  the  key  of  the  door;  I  most 
bear  if  any  one  can ;  1  stand  near  the  door. 

Mr.  Fazakerl^,  Is  that  made  up  to  the  del- 
ing?— Norton.  Yes, 
.  Mr.  Filmer,  Does  the  bar  go  op  to  the  top  ? 

Norton,  Yes. 


Gardiner  sworn « 


Mr.  Kettleby.  Did  you  attend  Mr.  t^zaUAl  in 
his  illnefss  t^^Gardiner,  No. 

Mr.  Kettleby,  Can  yoo  give  an  account  what 
condition  he  was  in  ? 

Gardiner,  No,  be  was  not  side  wlien  I  saw 
him. 

Mr.  Kettleby,  Were  not  you  with  bim  when 
he  was  sick  ? — Gardiner,  No. 

Mr.  Kettleby.  Did  yoo  go  with  him,  when 
he  was  chaiig&l  in  execution  ? 

Gardiner.  Yes,  1  asked  him  how  he  had 
been  used ;  be  said,  with  great  civility. 

Mr.  Kettleby,  What  house  was  he  in  ? 

Gardiner.  At  the  Royal  Oak. 

Mr.  Kettleby,  Did  you  ask  bim  in  what 
house  he  was  placed  ? 

Gardiner,  He  said  he  was  placed  at  Mr. 
Gorbett's  house,  at  bis  own  reqoeit. 

Mr.  Kettleby.  How  did  he  say  he  was  osed  ? 

Gardiner,  With  great  dviKU. 

Mr.  Kettleby,  How.long  be&re  he  died  ? 

Gardiner.  I  don't  know. 

Mr.  Kettleby.  Was  it  a  year  ? 

Gardiner,  '  I  believe  it  was  about  foaiteen 
days. 

Mr.  Kettleby.  Were  not  yoa  charged  in  eie- 
cotion  at  the  same  time  ? — Gardiner.  Yes. 

Mr.  Kettleby,  When  were  you  charged  ? 

Gardiner,  The  last  day  oftbe  term. 

Mr.  Fazakerley.  How  came  yoo  to  ask  hin 
such  a  question? 

Gardiner,  1  went  from  C<>rbett's  with  bio, 
and  came  back  to  Gorbett's  again. 

Mr,  Fazakerley.  How  many  times  were  yoa 
in  company  with  him  after  ? 

Gardiner.  1  noTor  was  in  company  with  bim 
but  at  that  time. 

Mr.  Filmer.  Do  you  know  when  he  had  the 
small  pox  ? 

Gardiner.  I  heard  he  had  the  small  pox,  and 
died  in  a  fortnight. 

Anne  Blake  sworn. 

Mr.  Wynn,  Yoo  were  in  the  house  when  Mr. 
Gastell  lay  ill  ?— Mrs.  Blake,  Yes. 

Mr.  Wynn,  Was  he  provided  with  all  neoei- 
saries? 

Mrs.  Blake,  Yes,  I  was  present  at  making  of 
hartshorn-drink,  before  he  had  tlie  small  pMC. 

Mr.  Wynn.  Was  he  attended  with  tn  apo- 
thecary? 

Mrs.  Blake,    I  did  not  see,  I  was  sick  betors* 

hand. 

Mr.  Wynn.  Pray  did  yon  know  the  care  Ajt 
was  taken  to  prevent  the  disease  finom  the  ower 
prisoners?— Mrs.  £^^.  I  saw  no  disease  after. 

Mr.  Wynn.  Was  the  room  furnished  witli 
good  furniture?— Mrs.  B^A:«.  Yes. 

Mr.  Strange.  What  was  the  matter  with 
him?  ^^ 

Mrs,JBZaikc.    He  had  a  flax  upon  him  wh» 

he  came  in.  .,       • 

Mr,  Filmer,  Had  yoo  ever  the  smdl  pox? 
lAn.  Blake,  No.  „       ^.^ 

Mr,  Filmer.  When  he  bad  thcsmall  pox,  wers 

Dotyouremofcd? 
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Mrs.  Blakg,  After  lie  died,  I  bad  leave  to  go 

Mr.  Strange,  Was  not  the  house  so  eommo- 
dioas,  that  as  you  lay  ap  two  pair  of  stairs  you 
thought  yourself  safe  ? — Mrs.  Blake.  Yes. 

Mr.  Strange,  You  did  not  catch  them  f 

Mrs.  Blake,  No. 

Mr.  Strange,  Did  White  come  down  before 
Mr.  Castell  died  ? 

Mrs.  Blake,  I  was  kept  from  White,  because 
I  bad  aot  had  them. 


Jfoor  sworn. 


Serj.  Bawldn^  Did  you  attend  Mr.  Castell  ? 

Moor,  Yes. 

Serj.  Hawkim,  You  are  an  apothecary  as 
well  as  a  surgeon  ? — Moor,  Yes. 

Serj.  Hiswkins.  In  what  manner  did  yon  take 
care  of  him  ? 

M$or,  1  was  ordered  to  attend  Mr.  Castelli 
and  accordingly  I  went  to  him,  and  found  him 
in  bed,  in  a  very  convenient  warm  room  :  the 
amall  pox  was  not  then  come  out,  but  ap- 
peared in  two  days  after ;  he  seemed  alarmed 
at  the  distemper,  b.ut  did  not  say  he  was  under 
any  great  concern  or  alarm  from  the  confine* 


Serj.  Hawkins,  Who  was  to  attend  him  ? 

Jfoor.  There  was  a  nurse.  He  did  not  seem 
to  want  any  thing ;  there  was  a  good  fire  kept; 
I  ordered  her  so  to  do,  and  he  hi&d  every  thing 
fiveo  him  in  good  order. 

Seij.  Eawkins,  Did  be  make  any  complaint 
•fCorbett? 

Moor,  No,  he  nerer  said  any  thing  to  me,  I 
was  an  utter  stranger,  Mr.  Waller  wastboapo- 
tbeeary  employed. 

—  Smith  sworn* 

Mr.  Strange,  At  the  time  Mr.  Castell  was 
31,  Cort>ett  came  to  Mr.  Bambridge  at  your 
boose  ?—Smi7A.  Yes. 

Mr.  Strange.  Tell  what  passed. 

Smith,  I  think  it  was  the  Snd  or  Srd  of  De- 
cember, Corbett  came  to  Mr.  Bambridge,  and 
Bambridge  was  in  the  parlour ;  I  was  sitting 
tbore ;  we  were  not  rose  from  table,  and  Mr. 
Corbett  was  telling  Mr.  Bambridge  of  the  aflfairs 
of  the  prison,  anusaid,  Poor  Mr.  Caste!)  is  not 
well ;  and  Bambridge  asked  what  was  the  mat- 
ter witli  him  ?  He  said,  he  bad  caught  cold. 
Bambridge  said  he  was  very  sorry  for  it,  and 
said,  Give  my  service  to  your  wite,  and  desire 
bertotake  care  of  him. 

Mr.  Strange,  What  did  Mr.  Bambridge  ask  P 

Smith.  Mr.  Bambridge  asked  what  was  the 
natter,  and  Corbett  said  he  had  caught  cold. 
Something  of  the  afi*airs  of  the  prison  requiring 
ibe  direction  of  Mr.  Bambridge,  the  next  day 
Corbett  came  again,  and  Bambridge  asked  him 
bow  Mr.  Castell  did  ?  Mr.Cttrbett  said  he  had 
cot  the  small  pox,  and  said  the  g^tteroen  in  the 
boose  were  very  uneasy  at  his  being  in  the  mid- 
dle of  the  house,  and  lie  was  thinking  to  have 
him  removed  a  room  higher ;  and  Mr.  Bam- 
bridge said,  he  would  not  hate  him  removed 
bi^er  in  the  bonsey  to- run  tbs  risk  of  his  life ; 


but  if  the  gentlemen  were  uneasy,  he  woold 
have  them  removed  into  the  prison. 

■    '     ■  Martin  sworn. 

Mr.  Strange.  1  ask  you  if  you  were  not  of^ 
the  club  with  Mr.  Castell,  in  CorbeU's  house  f 

Mattin.  Yes. 

Mr.  Strange.  Were  you  present  at  the  ckib 
the  last  time  lilr.  Castell  was  brought  there P 

Margin.  I  think  I  was  there  that  night  hs 
was  charged  in  execution. 

Mr.  Strange.  I  ask  you  whether  Mr.  Cor- 
bett and  Castell  were  there  in  a  friendly  man- 
ner, when  together  ? — Martin.  Yes. 

Mr.  Strange,  So  tbey  were  together  f 

Martin.  Yes. 

Mr.  Strange.  Was  Mr.  Bambridge  there  ? 

Martin,  Mr.  Bambridge  did  not  oome  to  the 
club  all  that  term. 

Mr.  Strange.  There  is  one  thing  I  must  take 
notice  of,  that  the  paper  EUam  owned  his  band 
to,  may  be  read. 

Serj.  Hawkins.  Were  you  with  Mr.  Castell 
all  the  time  of  his  late  illness? 

Martin.  1  visited  him  constantly. 

Serj.  Hawkins.  What  did  he  say  as  to  bfe 
usage  ? 

Martin,  I  never  heard  any  complaint. 

Serj.  Hatrhns.  How  often  did  you  go  to  see 
him  ? 

Martin,  Every  day  at  Corbett's. 

8eij.  Hawkins.  Did  you  ever  hear  biro  com-» 
plain  of  Bambridge  f 

Martin,  It  was  the  second  dav  after  the 
small-pox  came  out,  I  went  into  the  room  to 
him ;  I  could  not  see  him,  beinff  in  bed,  but 
he  knew  my  voice,  and  he  would  liave  had  me 
drank  something.  I  was  immediately  called 
out  of  the  room,  and  Mr.  Castell  would  not 
have  had  me  gone ;  f  told  him  I  must,  but 
would  return  soon  ;  and  when  I  went  down,  I 
saw  Mr.  Bambridge  there,  and  I  told  him  Mr. 
Castell  had  the  small  pox ;  and  Mr.  Bambridge 
said  he  was  ver^r  sorrv  ftr  it,  but  he  had  trifled 
with  him  and  himself  too :  When  I  went  up 
affain  to  Mr.  Castell,  and  told  him  that  I  had 
told  Mr.  Bambridge  that  he  was  very  ill  of  the 
small  pox,  and  that  Mr.  Bambridge  said  be 
was  very  sorry  for  it;  (I  would  not  mention 
the  rest)  Mr.  Castell  said,  For  God's  sake  don't 
mention  his  name,  I  can't  liear  to  hear  of  it. 

Sen.  Hawkins.  As  to  the  temper  of  Mr. 
Castell,  was  he  reserved  P 

Martin.  He  was  ver^  free  in  conversation, 
but  not  free  in  telling  of  his  circupastances. 

Mr.  Strange,  I  desire  the  paper  EUam  own- 
ed his  hand  to  may  be  read.  [Which  was  ac- 
cordiofl^lv  produced  and  read,  and  appeared  to 
be  a  bill  of  sale,  dated  the  S8d  of  October^ 
.1728.} 

Mr.  Strange.  The  witness,  when  I  came  to 
ask  for  thcbill  of  sale,  did  not  remember  when 
St  was  executed. 

L.  C.  J.  But  what  use  is  it  of  ? 

John  King  sworn. 
Mr.  Kettlehy.    Did  you  know   when  Mr. 
Castell  was  brought  to  Mr,  Corbett's  f 


44Tj 


4  G£ORG£  IL 


King.  No. 

|f  r.  KettUby,  Do  yon  koow  hoitr  Banibridge 
lieMTod  to  him  after  r 

King.  I  was  to  dedare  Hoaston  and  Nua 
agaioat  Mr.  Caitall,  and  Bambridge  appeared 
not  only  as  gaoler,  bat  as  his  attorneyi  and 
paid  me. 

Mr.  Kdtleby.  £ow  did  Barabridge  behafo 
bimsettr 

King,  Verv  handsomely. 

Mr.  KettUfy.  In  what  capacity  did  Bam- 
brtdge  act  P 

KinE,  Mr.  Bambridge  was  employed  by  Mr. 
Castellas  bis  attorney.   . 

Mr.  Kettteby.  Did  not  yon  say  Bambridge 
lent  bim  money  ? 

Xtfi^.   He  lent  him  a  guinea  to  clear  the 
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HouMM.  I  did  not  know  that  he  waa  warden, 
be  acted  as  his  attorney. 

X.  C.  J.  This  was  before  be  cana  to  Cor* 
bett*s?— flosMon.  Yes. 

L,C.J.  Wberawasitat? 

Hmouuh  The  King'a-Arms. 

■  Jlfieenswotn. 


Mr.  Kettlehy.  Did  be  lend  him  any  more  ? 
and  what  P 

King,  Mr.  CasteH  complained  he  had  not 
money  to  pay  the  reckoning,  and  Bambridge 
paid  it  for  him. 

Mr.  KetlUby.  When  was  this  P 

King,    It  was  the  31st  of  Norember,  1748. 

Mr.  Ketileby,  You  can  be  poaHife  to  the 
time?— Xinf.  Yes. 

Mr.  KettJeby.  How  many  times  were  you 
in  company  before  P 

King,  Twice ;  but  I  nerer  was  with  him 
but  once  at  Corbett's. 

X.  C.  J.  Then  this  Slstof  Notember  was  at 
Corbett's?-— ITtng.  Yes. 

Mr.  Kettleby,  There  it  was  he  lent  the  mo- 
nsyJ^^Kint.  Yes. 

Mr.  KettJehy.  Was  there  any  disrespect  to- 
wards Mr.  Castell  shewn -by  Mr.  Bambridge? 

King*  I  nefersaw  any  thing  Kke  it. 

Mr.  Kettleby.  I  ask  yon,  whether  Mr.  Bam- 
bndge  did  say  any  thing  upon  hia  giving  seen- 
rity? 

King,  Mr.  Bambridge  said,  he  should  be 
ready  to  do  him.  any  service. 

Mr.  Faxakeriey,  Did  he  do  any  other  than 
attorniea  usually  do  for  their  clients? 

King,  Attomies  very  seldom  pay  their 
clients  reckonings. 

Mr.  Faxakeriey,  Was  there  not  then  judg- 
ment against  Howson  ? 

JKiiig.  No,  I  hare  always  been  oonoemed 
for  Howson. 

William  Howton  sworn* 

Mr.  Kettleby,  I  ask  yon,  whether  yoo  were 
•rerin  company  with  Mr.  CaateU  and  Bam- 


brid} 
bett 


idffe,  after  he  was  surrendered  at  BIr.  Gor^ 
itt's? — Hcw$on,  1  don't  know  that 


Mr.  KettUby.  Do  yon  know  any  thing  that 

Kassed  between  Mr.  Castell  and  Mr.  Bam<» 
ridge  ? — Mee^n.  Yes,  I  desired- 
Mr.  Kettleby,  What  month  was  It  in  ?  ' 

Meers.  1  canaat  tell* 

Mr.Kettleiy.  How  long  before  Mr.  Castell 
died? 

Meert,  About  ten  daya. 

L,  C.  J.  What  were  the  parttcittar  marks  of 
friendship  that  Bambridge  shewed  P 

Meer»,  Bambridge  appeared  to  behave  with 
civility  to  him ;  he  desired  -^     ■ 

X.  C,  J,  I  cannot  understand  a  word ;  he' 
must  explain  himself. 

— — >  Tonmekend  sworn. 

Mr.  Kettleby*  Do  you  reaaember  the  day 
when  Mr.  Bambridge  was  admitted  warden  of 
theFleet? 

Tawnthend.  I  do  not  remember  the  day  par- 
ticularly. 

Then  James  Codnot  waa  again  called. 

Mr.  Kettleby.  Were  you  at  any  tine  oov- 
oerned  in  taking  securities  ? 

(Mnor.  Yes ;  attba  time  of  Mr.  Casteil*f 
first  commitment,  and  being  put  in  custody  ai 
Gorbelt's. 

Mr.  Kettleby,  You  acted  io  taking  securi*' 
ties ;  pray  look  upon  this  boQd»  and  see  if  it  wsi 
taken  by  you  P 

Codnor,  I  believe  it  was  alt  tiry  hand- writing 
except  the  names  of  |he  persoos  subscribiog  $i 
witnesses  and  partiea. 

Mr.  Kettleby,  Did  yon  receive  any,  and 
what  directions  from  Mr.  Bambridge,  as  to  Mr^r 
Castell? 

Codnor.  1  received  directiiMis  from  Mr.  Bam* 
bridge  to  attend  Mr.  Castell. 

Mr.  Kettleby.  Did  he  go  to  Castell  P 

Coi^qor.  Never  :  he  sent. 

Mr.  Kettleby,  What  was  the  purport  of  tbH 
hood? 

Codnor.  The  purport  of  the  bond  was  di 
betu  esH. 

Mr,  Kettleby.  Were  there  any  o(ber  bondv 
during  the  time  you  acted,  given  over  to  Bamf 
bridge ;  or  that  one  uoly  P 

Codnor.  I  cannot  vecoilact  that;  Irenyember 
I  took  two  bonds ;    1  believe  they  were  only 


stt's?— flovsm.  1  don't  know  that  I  took  two  bonds ; 

Mr.  KettUby,   Were  yon  ever  in  company  J  bound  de  bene  awa. 
ith  them  ?  Mr.  Keitl^,  Were  these  absolute  bonds,  or 

bonds  de  bene  esee  f 
Codnor.   Aa  to  the  firat  bond,  the  parties  not 


with 

Boepeon.    Yes,  Mr.  Castoll  employed  Wt. 
Bambridge  as  his  attorney,  to  make  up  a  matter 
lietween  me  and  Mr.  Castell. 
'  Mr.  Kettleby.  When  was  this  ? 

Hbwiofi.    In  Norember  before  he  had  the 
amall-poz. 

Mr.  Kettleby.  Did  too  obaerra  any  dialiko 
between  him  and  Bamhridgo? 


baM|g  found  aufficient,  the  penalty 
mi.  Strange.  How  much  was  the  penalty  r 
Codnor,  One  tboosand  pounds.    It  was  or- 
dered to  be  canoeHed,  and  a  bond  ukeo  deno^- 
Mr.  Strange.    Was  that  bond  abioliitil/ 
Goaapletady  oc  Uonaifo  bene  eue  f 
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an    enquiry  re- 


Coinar.    Then  was  not 
ported* 

Mr.  Wynn,  Was  that  iodorsement  made  at 
the  tinne  r — Codnor,  It  is  my  hand- writing. 

Mr.  Wynn,  What  was  wrote  there? 

Codnor,  Dt  bene  esse, 

Mr.  Wynn.  Was  it  done  at  that  time? 

Gorfsor.  I  nii^t  go  into  the  office. 

Mr.  Wynn.  Was  it  nsual  to  let  parties  exe* 
cote  bonds  before  enquiry  was  made  P 

Codnor,  Yes ;  it  was  the  daily  practice. 

Mr.  Reeves.  You  say  it  was  the  .usual  prac- 
tice to  take  bonds  de  bene  essey  and  you  say  the 
other  bonds  were  cancelled  f 

Codnor.  1  belicTe  so. 

Mr.  Reeves.   Did  you  see  them  cancelled  ? 

Codnor.  f  did  not. 

Mr.  Jteevet.  laskyoa  then,  whether  it  was 
usual  for  .yon  to  cancel  a  bond  that  was  good 
before  another  was  executed  P 

Codnor.   I  would  not  haire  taken  upon  me 
IbeD  to  bare  done  it. 
.  Mr.  BMves.  Do  you  know  it  was  doneP 

Codnor,  I  can't  say  I  do ;  it  was  usual  to 
take  new  bonds  de  bene  esfe  :  when  bonds  given 
before  were  cancelled,  and  the  persons  had  been 
cnmiiredl  afler,  and  not  found  sufficient 

Mr.  Reeves.  What  were  your  orders  P 

Codnor.  My  orders  were  to  take  the  securi- 
ties from  time  to  time  as  they  came. 

Mr.  Reeves.  8o  you  took  them  de  bene  esse  f 

Codnor.  Yes. 

Mr.  Fuzakerley.  You  say  you  hare  got  a 
method  to  take  bonds  de  bene  esse  :  did  not  you 
take  a  bond  de  bene  non  esse,  which  he  was  in 
execution  for  ? — Codnor.  Yes. 

Mr.  FajtakerUy.  What,  do  you  take  double 
times? — Codnor.  Yes. 

Mr.  Fazakerley.  Did  you  say  how  much  he 
was  in  execution  for  ? — Codnor.  No. 

Mr.  Fazakerley.  Do  you  know  how. much  ? 

Codnor.  Yes. 

Mr.  Faxakerley.  Was  thereany  thing  more? 

Codnor.  No. 

Mr.  Fazakerley.  Then  that  was  500/.  P 

Codnor,  Yes. 

X.  C.  J.  8o  your  constant  practice  is,  that 
the  securities  are  first  bound,  and  then  you  en- 
quire after  them  P — Codnor.  Yes. 

L.  C.  J.  You  say  you  took  these  bonds  by 
Mr.  Bambridge's  directions  P—Ccflfnor.  Yes. 

L.  C.  J,  What  did  you  do  with  the  first 
WmmI? 

Codnor.  I  can't  charge  my  memory. 

X.  C.  J.  Are  you  sure  you  took  but  two  P 

Codnor.  Yes. 

Mr.  Strange.  It  was  very  probable  that  these 
people  might  demand  1,000/.  bond ;  the  other 
bootf,  when  given,  waS  for  3,000/.  What  was 
the  reason  of  your  taking  a  larger  security  ? 

Codnor.    I  received  three.Habea^  Corpus's, 
which  was  the  reason  of  taking  so  laige  a  secu- 
rity (speaking  to  Mr.  Strange.)    We  always 
'  take  security,  though  charged  by  the  same 
plaintiff,  for  two  sums. 

L.C.J.  la  that  usual? — Codnor.  Yes, 

L.  C,  J.  So  that  you  take  security  for  the  de- 
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claration,  and  take  security  for  the  subsequent 
charge  in  execution. 

Mr.  Fazakerley.  When  was  the  last  security 
given  ? — Codnor,  About  a  week  after  the  first. 

Mr.  Fazakerley,  Observe ;  if  an  action  is 
brought  for  200/.  and  you  take  security,  and  a 
week  aAer  that  judgment  is  had,  do  you  take 
other  security,  and  double  the  sum  ? 
^  Codnor.  Not  without  a  Habeas  Corpus  is 
brought. 

Mr.  Fazakerley.  So  you  don't  increase  the 
penalty,  unloss  you  distrust  the  value  of  the  bailf 

Codnor.  No. 

Mr.  Fazakerley,  Because  I  observe  a  great 
piany  judgments  are  given  before  the  security 
is  increased. 

X,  C.  /.  The  last  bond  was  executed  the 
1st  of  December,  and  he  was  taken  ill  the  Sd» 

Mr.  Strange.  My  lord,  we  shall  call  no  more 
evidence,  but  submit  it  here. 

Mr.  Reeves,  My  lord,  I  must  beg  leave  to 
take  notice  of  the  objections  they  have  made* 
The  first  is,  that  l|e  went  voluntarily  to  Cor- 
bett's ;  that  it  was  his  own  desire,  in  answer 
to  that,  if  our  witnesses  are  to  be  credited,  we 
have  proved  the  whole  appeal.  We  have  proved^ 
he  was  taken  forcibly  ;  I  humbly  apprehend 
that  was  sufficiently  proved ;  for  if  Corbett 
to('k  him  without  his  consent,  it  was  forcibly, 
and  it  was  unlawful ;  it  will  warrant  the  de- 
claration of  appeal. 

The  next  fact  is,  that  he  was  carried  to  the 
house  of  Richard  Corbett,  where  one  Joseph 
White  was  then  ill  of  the  small  -  pox.  The  oo- 
jection  did  arise,  that  it  was  laid  to  be  the  house 
of  Richard  Corbett,  wlt^h  was  one  house,  and 
here  are  two ;  one  where  Joseph  White  lay 
sick,  and  they  say,  lie  was  carried  to  the  other. 
As  (o  that,  it  appeared  by  the  evidence,  that  be« 
fore  this  fact  happened,  they  were  made  into 
one  house;  and  notwithstanding  they  were 
made  into  two  dwelling-houses  before  Castell 
was  put  there,  our  witnesses  say,  they  went  up 
stairs  into  one  and  the  same  house ;  and  that 
Mr.  Castell  was  carried  to  thehouse  of  the  said 
Rifchard  Corbett,  where  Joseph  White  was  ill  ^ 
of  the  small- pox. 

The  other  objection  is,  that  Joseph  White 
was  well  of  the  small -pox  ten  days  liefore  Mr. 
Castell  was  brought, there.  My  lord,  we  ap- 
prehend  that  that  is  contradicted  by  their  own 
evidence ;  that  the  man  was  well,  and  looked 
upon  to  be  recovered  ;  for  1  roust  beg  leave  to 
OMcrve,  that  upon  the  evidence  of  Holdes worth, 
it  appeared  that  White  was  blind  at  that  time 
when  Castell  came  in  ;  and  he  remained  there 
a  considerable  time  after  Castell  was  brought  in. 

As  to  the  points  of  law  insisted  on  by  the 
gentlemen  on  the  other  side,  I  must  submit  it 
to  your  lordship,  whether  this  proof  is  not  suf- 
ficient to  support  the  appeal ;  that  he  was  car- 
ried agains)  his  consent  to  an  unlawful  con- 
finement, and  at  a  spunging-house. 

Mr.  Strange.  The  point  of  law  is.  Whether 
he  was  unlawfully  taken  ?  And  though  he  was 
unlawfully  confined,  yet  it  don't  make  an  un< 
lawful  taking. 

3G 
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L,  C.  J.  Though  he  was  Uwfolly  taken,  yet 
he  ought  not  to  be  unlawfully  confined.  He 
was  carried  into  Corbett's  on  the  14th  of  No- 
vember, and  the  fifth  bond  was  given  the  1st  of 
December ;  which  was  a  gfreat  while  after  he 
was  taken  in  custody. 

Mr.  Reeves.  There  was  a  third  bond  given 
for  1,000/.  one  was  in  July.  In  order  to  make 
these  bonds  clear,  they  should  be  produced. 

Mr.  Strange,  Codnor  swears,  that  he  took 
but  two. 

Mr.  Reeves.  It  was  sworn  by  Ellaro  that 
there  were  five. 

Set}.  Darnell.  Theconfinement  was  a  proper 
confinement.  A  tipstaff's  house  is  a  proper 
confinement,  and  the  taking  was  not  an  unlaw- 
ful taking. 

L.  C.  J.  Is  there  not  a  difference  of  being 
carried  into  the  rules  ?  If  not  in  the  rules, 
it  is  not  a  part  of  the  prison  ;  if  not,  every 
prisoner  that  escapes  and  dies,  the  gaoler  is 
answerable  for;  and  a  prisoner  being  there, 
will  not*  be  looked  upon  to  be  a  prisoner  at 
large :  every  part  of  the  rules  is  a  part  of 
the  prison,  though  not  within  the  walls  :  if  it 
is  not  in  the  prison,  then  there  is  an  end :  it 
was  both  illegal  to  carry  him  there,  and  confine 
him  there.  There  is  another  consideration ; 
they  say,  capitally  guilty;  I  don't  know  but 
that  is  the  case  here  ;  but  then  ii  is  not  laid  so 
in  the  declaration. '  If  a  prisoner  dies  by  duress, 
the  gaoler  is  guilty,  and  capitally  guilty. 

Mr.  Lee,    We  numbly  apprehend,  that  the 
case  must  be  considered,  that  he  did  with  malice 
aforethought  murder  the  said  Robert  Castell. 
L,  C.  J.  The  law  makes  it  so. 
Mr.  Lee.    Therefore  I  apprehend,  from  the 
imture  of  the  thing,  and  his  behaviour,  that 
it  must  be   taken,  that   in    this  case  they 
did  feloniously  carry  this  man  to  the  house 
of  Richard  Corbett;    but  that  must  be  de- 
cided by  the  evidence.    They  knew  the  house 
to  be  infected ;     therefore,  whether  the  ori- 
ginal taking  him  up  was  legal  or  illegal,  is 
the  thing  to  be  considered ;    if  he  was  only 
taken  up  to  be  carried  into  the  gaol,  it  will  have 
another  consideration ;  but  the  prisoner's  in- 
tention is  to  be  judged  by  the  jury.     I  don't 
know  whether  I   should  be  prosier  in  taking 
notice  of  the  evidence  ;    I  should  very  sburtly 
take  notice  of  the  evidence  in  this  trial. 
L.  C.  /.  That  can't  be  done. 
Mr.  Fazakerley,   As  to  the  single  matter  of 
taking,  that  will  be  the  consequence  of  the  other. 
L.C,J.  Thcingh  the  act  itself  is  lawful,  the 
-tisjlge  of  the  man  will  make  it  unlawful :  this 
is  a  necessary  case  for  their  consideration  ;   for 
where  a  man  dies  in  duress,  it  is  murder  in  the 
^oler.    It  is  the  nature  of  human  bodies  to  take 
mfection ;   and  if  a  man  is  put  into  a  place 
where  such  intection  is,  it  will  be  murder  in  the 
gaoler. 

Mr.  Strange.    That  does  not  appear  to  be 
done  with  the  privity  of  either. 

L.  C.  J.  In  the  proof  against  Corbett's  tak- 

*  This  word  seemrto  be  r^nudwit. 


ing  of  him  ?  Human  bodies  may  breathe  forth 
infections  vapours. 

Mr.  FajLokerley,  We  desire  to  call  Noel  again. 

Noel  standing  up  again. 

Mr.  Fazakerley.  What  has  been  the  ttsaflre, 
where  an  action  has  been  brought,  and  security 
given  for  100/.  and  judgment  given  upon  this 
action  ? 

Noel,  I  don't  know  what  it  waa  theiw; 
but  since  Mr.  Gambier^s  time,  where  a  prisoner 
is  charged  with  mesne  process,  we  have  taken 
the  bond  for  the  sum ;  but  when  in  executkm, 
take  the  bond  in  a  double  penalty. 

Mr.  Fazakerley.  We  desire  to  call  Jonathan 
Ireland,  to  ask  him  a  question  or  two,  as  to  a 
declaration  of  Holds  worth. 

Jonathan  Ireland  sworn. 

Mr.  Fazakerleu.  Do  you  know  Holdswoftb? 
Mr.  Ireland.  ^Yes. 

Mr.  Fazakerley.  Had  you  any  discoaiar 
with  him  about  a  bed  being  brought  ottt  of 
White's  room  ? 

Ireland.  No,  1  had  no  such  discourse. 
L.  C.  J.  Gentlemen  of  the  jury,  this  is  aa 
appeal  of  murder,  brought  by  Mary  Castell 
for  tbe  death  of  her  husband.  I  must  take 
notice  of  the  whole  appeal,  because  proois  are 
required  of  the  facts  as  there  laid .  It  chargs^ 
that  on  the  14th  day  of  November,  in  the  Ond 
year  of  his  present  majesty,  he  was  duly 
committed  to  the  custody  of  the  warden  ;  that 
on  the  14.th  of  November,  Richard  Corbett 
took  her  husband,  arrested  him,  and  carried 
him  to  the  house  of  him,  the  said  Richard 
Corbett,  and  kept  him  there  for  the  space  of 
21  days,  against  the  will,  and  without  thf 
consent  of  the  said  Robert  Castell.  Then  it 
goes  on,  and  says,  that  the  said  Ittehard  Cocr 
bettdid  unlawfully,  violently,  and  of  malice 
aforethought,  imprison  and  detain  tbe  said 
Robert  Castell  in  bis  the  said  Richard  CorbeU's 
house  ;  and  that,  at  the  time  of  taking  and  im-  • 
prisoning  of  the  said  Robert  Castell,  White 
wasillof  thejsmall-pox  in  the  same  hoo»c; 
which  distemper  Robert  Castell  never  bad. 

Further  sets  forth.  That  while  her  husband 
was  there,  on  the  16th  of  November,  he  re- 
quested Bambridge  and  Corbett,  that  they 
would  not  detain  bim  in  the  house  ;  and  tbea 
gave  notice  that  White  was  sick  of  the  small- 
pox, and  that  Castell  had  not  had  them  ;  as^ 
if  he  got  that  distemper,  it  would  be  the  occa- 
sion of,  his  death :  that  notwithstanding  this 
distempier  was  there,  they  detained  him  there, 
and  there  kept  him  till  the  IStb  of  December. 
Further  sets  forth.  That  on  the  4tb  of  De- 
cember |ie  fell  ill  of  this  distemper  ;  and  on 
the  13th  of  the  same  December  he  died  sf 
the  same. 

To  conclude,  that  these  two  apfiellees  did 
feloniously,  voluntarily,  and  of  malice  afore- 
thought, kiU  and  murder  the  said  Robert 
Castell. 

To  which  the  two  defendants  have  pleaded 
Not  Guilty.    The  question  for  you,  gentJenen 
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«f  the  jury,  to  consider  of,  is,  If  the  appeal  is 
pTOTed,  and  not  what  is  opened  by  the  counsel: 
yoi^  must  regard  that  no  further,  than  it  is 
proved  by  the  e? idence. 

This  appeal  is  grounded  upon  this  law ;  that 
as  the  law  has  particular  guards  and  privi- 
leges in  justifying  the  right  of  gaolers  in  de- 
tatninff  of  prisoners  in  sa^  custody ;  so  ou'the 
other  hand,  that  though  they  had  the  liberty  of 
keeping  prisoners  secure  and  safe,  yet  tliey 
mast  treat  them  humanely,  and  put  them  into 
inch  places  as  do  not  preiudice  their  limbs  and 
Sves;  for  if  they  should  be  put  iu  such  places 
is  they*  do,  and  they  die,  it  lies  at  their  ooors ; 
fluit  is  murder.f 

If  a  gaoler  brought  bodies  that  were  infec- 
tions into  a  room,  by  which  a  prisoner  should 
catch  a  distemper;  or  put  a  man  into  irons, 
by  which  he  should  die,  it  would  be  the  same 
fliing.  If  a  gaoler  will  take  persons  that  have 
not  a  distemper,  and  carry  them  to  a  room 
against  their  consent,  after  notice  was  given 
Inm  that  such  a  distemper  was  there,  it  is  at 
bis  peril.  Gentlemen,  1  must  observe  to  you, 
that  m  the  present  case  all  these  circumstances 
imist  be  concurrent : 

That  he  was  carried  there  against  bis  will ; 
dial  the  distemper  was  in  the  bouse ;  that  he 
bad  knowledge  of  the  distemper  being  there, 
and  that  the  nature  of  it  was  infectious ;  that 
application  was  made  on  his  behalf;  that  not- 
withstanding he  was  carried  there,  and  there 
kept;  and  by  that)  means  caught  that  dis- 
temper^  which  was  the  occasion  of  his  death  ; 
because  distempers  may  arise  from  human 
bodies. — ^This  is  the  foundation  upon  which  the 
appeal  is  founded. 
'  The  first  witness  is  only  to  sheif ,  that  Mr. 

*  *  This  word  seems  to  be  redundant. 
'  f  <*  The  law  watches  with  a  jealous  eye 
aver  the  conduct  of  these  officers"  [Gaolers 
and  persons  employed  by  them] ;  **  and  there- 
ftve  if  a  prisoner  under  their  care  die,  whether 
by  disease  or  accident,  the  coroner,  upon  notice 
of  such  death  (which  notice  the  gaoler  is 
abtiged  to  give  in  due  time,)  ought  to  resort  to 
the  gaol,  and  there,'  upon  view  of  the  >  body, 
make  inquisition  into  the  cause  of  the  death. 
And  if  it  were  owing  to  cruel  and  oppressive 
usagp  on  the  part  of  the  gaoler,  or  any  officer 
af  bis,  or  in  tne  language  of  the  law  to  duress 
of  imprisonment,  it  will  be  murder  in  the 
parsDB  guilty  of  such  duress.  For  though  in 
ciril  suits  the  principal  may  in  some  instances 
be  answerable  for  the  fault  of  his  deputy,  yet  in 
arimiaal  cases  each  man  must  answer  for  bis 
awn  acts  or  defaults.  If  a  gaoler,  knowing 
that  a  prisoner  infected  with  the  small- pox 
kdged  in  a  certain  room  in  the  prison,  confined 
another  prisoner  against  his  will  in  the  same 
Mom,  in  ooasequence  of  which  the  latter,  who 
bad  not  had  the  distemper,  of  which  the 
moler  had  notice,  caught  it  and  died  of  it ; 
Siis,  being  done  from  a  deliberate  malignant 
motive^  would  clearly  be  murder  in  the  gaolerk" 
East's  Plaas  of  the  CiowAy  c.  5|  §  9S. 


Bambridge  was  warden  of  the  Fi6et ;  and  for 
that  end,  he  produced  a  copy  of  tlie  tetters 
patent.  I  shall  take  notice  of  the  time,  ivhich 
IS  the  30th  of  September,  1728 :  it  said,  he 
was  not  admitted  till  after,  but  there  is  no 
proof  to  be  admitted. 

The  next,  John  Noel,  is  to  prove,  that  be 
was  committcxi  the  18th  of  June,  1728.  I 
need  not  trouble  you  with  all  the  particular 
sums,  but  that  ail  together  they  come  to  537/. 
When  they  have  proved  this,  it  was  necessary 
to  shew  that  he  was  a  prisoner  at  large. 

As  to  Corbett's  house,  he  says,  he  was  a 
prisoner  there  two  months,  and  that  he  never 
saw  any  thinpf  but  what  was  very  humane ; 
the  house  was  in  the  liberty  of  the  rules,  and 
so  consequently  part  of  the  prison  ;  the  ques- 
tions that  were  asked  by  the  defendant's  coun- 
sel were  to  shew,  that  tie  had  a  right  to  take 
him  up,  because  he  might  have  went  away 
before ;  that  the  house  belonged  to  the  war- 
den, and  that  the  behaviour  of  Corbett  to  him, 
and  bis  usage  while  he  was  there,  were  very 
humane. 

He  told  you  he  was  taken  ill  the  4th  of  De- 
cember, and  died  the  12th  ;  that  as  for  the 
house,  there  were  two  houses  laid  into  one ; 
and  White  was  not  properly  in  the  house,  be- 
cause one  was  in  the  nrst  floor  in  one  house, 
and  the  other  was  up  three  pair  of  stairs  in  the 
other;  and  that  direction  was  given,  that 
White  was  not  to  codie  down;  and  White 
never  came  down  during  the  time  Mr.  Castell 
was  there,  before  he  died. 

That  as  to  Cori>ett's  wife,  when  Mr.  Castell 
was  ill,  she  did  look  after  him  as  much  as  if 
he  had  been  her  own  child ;  and  that  Mr. 
Castell  did  not  complain,  but  did  say,  he  was 
very  sorry  he  had  the  distemper,  and  that  Cor- 
bett and  Castell  had  jbeen  of  a  club  together ; 
that  as  to  the  room,  it  was  a  very  commodious 
place.  As  to  what  evidence  else  was  given 
by  him,  I  shall  mention  but  little  of  it  now, 
for  I  am  now  only  summing  up  for  the  ap- 
pellanL 

The  next  evidence  that  was  called  was  cap- 
tain Sinclair ;  he  did  not  s))eak  to  the  time  m 
question,  but  spoke  only  to  17S7 ;  he  was 
going  on,  but  the  counsel  knew  that  wfui  not 
proper,  so  stopped  him. 

The  next  witness  was  Wilson ;  he  says, 
that  it  was  a  public  bouse,  and  that  they  sell 
beer,  ale,  and  wine ;  and  that  Castell  had  pro- 
vision there,  and  paid  for  it.  I  desire,  if  I  omit 
any  thing  1  may  be  put  in  mind  of  it. 

The  next  was  captain  Collet ;  they  made 
use  of  him  for  another  purpose,  to  prove  that 
Mr.  Castell  had  received  135/.  therefore  they 
insisted,  that  Mr.  Bambridge  havio|^  notice 
of  this,  he  might  take  the  occasion  of  insisting 
upon  further  security,  in  order  to  extort  money 
from  him. 

Mr.  Xef.  There  is  a  juryman  and  the  pri- 
soner talkine  all  the  time. 

JL.  C.  /.  1  must  have  no  obstruction  of  jus- 
tice ;  you  must  not  disturb  the  Court. 

The  first  thing  to  be  done  was  to  prove,  that 
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ter-Kcnrity  to  EQtm;  that  was  the  reason  he 
called  the  note  from  Chambers. 

Chambers  desired  Mr.  Chappel  to  tell  Bam- 
bridge, that  he  then  came  to  tovm  in  order  to 
gif  e  him  up ;  and  Bambridge  told  him  he  was 
▼ery  safe,  and  he  desired  him  to  continue  secn- 
rity  still.  The  use  they  make  of  this  is,  that 
if  Bambridge  wanted  him  in  custody,  he  would 
not  have  persuaded  him  to  continue  security. 
He  says,  that  on  Bambridge's  saying  that;  be 
did  continue  some  time  longer ;  then  he  came 
to  town,  and  was  resolved  he  would  deliver  him 
vp ;  he  told  him  again,  if  he  was  resolved,  he 
must  go  to  a  tipsta^T,  and  give  6x.  8€f.  for  his 
fee;  that  Chambers  went  that  very  day  to 
Corbett's,  and  had  Castell  taken  up ;  and  Cas- 
tell  said  to  Chappel,  that  he  was  set  on;  and 
Chappel  said,  he  was  not;  and  Castell  said,  he 
did  not  believe  it ;  and  says  that  Mr.  Castell 
did  not  complain  of  any  ill  usSge. 

Joseph  V ains  was  the  next ;  he  says  that 
Chambers  came  to  his  house  (he  was  not  there 
alter  he  spoke  to  Corhett,)  and  asked  him, 
whether  he  had  seen  Corbet?  He  said,  he  had 
seen  him  that  day :  he  came  there  again,  and 
met  with  Corhett,  and  told  him  he  intended  to 
■uirender  Mr.  Castell,  for  that  he  was  informed 
he  was  going  abroad  with  lord  Londonderry. 
He  says,  that  he  charged  Corbett  to  look  tot 
Castell ;  and  said,  if  he  did  not  get  him,  he 
would  move  the  Court  against  him,  and  make 
hinapay  the  dibt. 

IVoodyer,  he  gives  an  accomit,  that  Mr. 
Castell  was  at  the  King's  Arms,  and  says,  that 
Mr.  Castell  ordered  him  to  get  a  room  ready, 
to  air  the  sheets,  and  get  a  fire ;  and  he  says, 
he  sent  the  boy  thereupon,  but  that  he  never 
•aw  Mr.  Castell  after ;  that  Mr.  Corhett  went 
with  him ;  that  he  went  away  easy,  and  did 
not  make  any  complaint. 
•  The  next  is  Downs ;  he  did  not  *  say  that  he 
received  the  message  from  Mr.  Castell  to  get 
the  room  ready,  and  that  the  night  before  he 
lay  at  Underwood's,  that  he  attended  him  there 
tin  he  died ;  and  as  to  necessaries,  he  had 
every  thing  that  was  fit,  and  there  was  a  club 
kept  there,  and  Corbett  used  to  be  with  them. 

Then  Holdesworth  the  chamberlain  was 
called ;  who  says,  that  Mr.  Castell  came  in 
there,  and  wanted  nothing ;  he  seemed  to  com- 
plain of  nothing ;  before  he  came  in  there  the 
bed  was  aired.  They  asked  him,  whether  they 
could  hear  on  the  outside  of  the  bar,  what  was 
mid  in  the  room  behind  it?  (to  talce  off  the  evi- 
dence of  Goodman)  he  says,  in  his  opinion  he 
could  not  hear,  unless  they  spoke  ver^  loud.  As 
to  White,  he  says,  he  lay  op  three  pair  of  stairs, 
«nd  Castell  up  one  pair  of  stairs ;  that  two 
houses  were  laid  together  only  at  the  top,  and 
that  one  stair- case  was  stopped  up  five  or  six 
days  before  Castell  came  there. 

That  the  bed  White  Uy  on  was  brought 
down  into  Mr.  Castell's  room,  but  the  bed- 
stead being  too  little,  it  was  carried  op  again . 

*  So  in  former  edition,  but  wrongly  as  it 


this  was  five  or  six  days  before  Mr.  Castell 
came  there. 

The  next  witness  is  Norton ;  he  tells  yoo, 
that  a  message  was  brought  to  have  a  fire  made 
in  the  best  room,  and  to  have  the  best  bed  got 
ready  in  the  best  room.  He  tells  you,  as  to  the 
bar,  that  you  can't  hear  what  is  said  in  the 
inner-room. 

They  then  called  doctor  Gardiner ;  when  he 
was  charged  in  execution,  he  says,  he  was 
with  him  at  that  place;  talking  how  Mr.  Bam-' 
bridge  and  Corbett  used  him,  he  said  he  vraa 
used  with  great  civility. 

This  was  the  last  day  of  Michaelmas  term, 
which  was  long  afW  Mr.  Castell  was  carried 
there,  for  he  was  carried  there  the  14th  of 
November ;  and  says,  that  he  wentback  again 
with  him. 

The  next  was  Blake ;  who  gives  an  accoant, 
that  she  saw  hartshorn-drink  made ;  that  she 
never  had  the  small-pox,  and  staid  in  the  house 
the  whole  time  White  was  there,  hot  never 
wentontd — Mr.  Moor  says;  he  found  him  ioa 
convenient  room,  and  that  he  wanted  nothioflc. 

Mrs.  Smith  was  the  next;  who  said,  that 
Corbett  said  to  Bambridge,  that  poorCaatell 
was  ill  of  the  small-pox,  and  Bambridge  dcs> 
sired  to  let  him  have  every  thing  that  was  ne- 
cessary for  him;  and  Corbett  came  agaio  the 
next  day,  and  said  the  gentlemen  were  uneasy, 
and  he  said  he  had  thoughts  to  remove  him  ; 
and  Bambridge  said.  If  they  are  afraid,  let  them 
go  into  the  gaol. 

The  next  was  captain  Martin  ;  he  tells  yoo, 
that  he  never  heard  that  he  particularly  com* 
plained ;  that  the  second  day  after  the  small* 
pox  came  out,  he  went  to  Bambridge,  and  waa 
telling  him  how  Mr.  Castell  was,  and  Bam- 
bridge said  he  was  very  sorry  for  it ;  then  he 
went  up  to  Mr.  Castell,  and  told  him  what  Mr. 
Bambndge  had  said,  and  Mr.  Castell  desired 
he  would  not  mention  his  name. 

Then  there  ffas  a  paper  produced  to  shew 
what  he  did  by  a  bill  of  sale. 

Then  King  was  called ;  who  says,  that  Mr. 
Castell  was  atCorbett's,  and  that  Bambridge 
used  him  very  well,  and  Bambridge  paid  hia- 
reckoning  on  the  21st  of  November,  which  is 
about  seven  days  after  he  came  into  Corbett'a 
house. — One  tiowson,  another  witness,  saySt 
that  Mr.  Castell  owed  him  money,  and  that 
Bambridge  was  employed  for  him,  and  this 
was  about  ten  days  before  Mr.  Castell  died. 

Then  they  come  to  shew  you  what  became 
of  the  bonds.— Peter  EUam  proves  that  them 
were  five ;  but  then  it  was  not  proved  they  were 
delivered  to  Bambridge. 

Codner,  he  was  clerk,  and  says,  he  had  re- 
peated directions,  from  lime  to  time,  to  take  Mr* 
Castell's  security  as  soon  as  they  came ;  he 
says,  there  were  but  two  taken ;  there  was 
1,000/.  1,000i.  and  S,000(.  but  he  only  ad- 
mitted of  1,000/.  and  3,000/. 

He  says,  that  the  bonds  were  taken  dt  bewt 
eaef  in  their  language,  which  was  only  to  be 
taken  in  order  for  an  enquiry ;  one  was  tiken  sp 
and  cancelled,  the  other  was  only  dc  bene  car. 
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fie  teilft  you  likewise,  that  all  the  charges 
was  500/.  this  was  taken  in  the  penalty  of 
9,000/. 

He  says,  that  where  the  ebarge  is  first  for 
100^  and  judgment  for  100^.  they  take  bonds 
lor  doable. 

There  are  other  witnesses  say,  that  the  cas- 
tom  is  otherwise  lately :  they  say  what  the 
other  said ;  and  that  the  same  man  may  have 
a  declaration  for  one  sam,  and  judgment  for 
another. 

Codoorsays  positively  that  the  two  last  bonds 
were  only  taken  de  bene  e»e. 

This  evidence  has  been  long,  according  to 
the  different  things ;  if  any  thing  is  omitted, 
you'll  remind  me  of  it 

Gentlemen,  you  are  to  consider  in  the  first 
place  aa  to  Corbett,  that  only  part  of  the  evi- 
dence relates  to  him,  as  to  the  taking  Mr.  Cas- 
tell  an ;  hut  as  it  does  not  appear  oe  had  any 
knowledge  of  the  small- pox  being  tliere  then,  I 
apprehend  it  is  not  sufficient  to  convict  him : 
nen  as  to  Bambridge,  if  Barobridge  had. notice 
tbat  he  never  had  this  distemper,  that  he  was 
afraid  of  catching  it,  that  he  desired  not  to  go 
there ;  if  he  did  carry  him  afterwards,  against 
his  wiJl^and  Castell  did  catch  this  distemper  of 
White,  and  he  died  of  that  distemper,  then  he 
is  guilty.  The  appeal  depends  upon  these  cir* 
oanistuioes.  I  take  it  in  point  of  law,  they 
moat  all  concur ;  if  they  do  not,  yoa  will  not 


find  them  gnilty;   if  they  do,  yoa  will  find 
them  guilty. 

CUrk.  Gentlemen  of  the  jury,  answer  to 
your  names.    (Which  they  did.) 

CUrk,  Who  shall  say  for  you? 

Jury.  The  foreman. 

Clerk,  Are  you  agreed? 

Omnes,  Yes. 

Clerk.  Are  the  defendants,  or  either,  and 
which  of  them.  Guilty  or  Not  Guilty  ? 

Foreman,   Not  Guilty. 

Upon  this  acquittal,  Mr.  Kettleby  moved  the 
Court,  on  the  statute  of  13  Ed\v.  i,  cap.  12, 
which  emtcts,*^.  That  upon  a  false  appeal,  by 
malice,  the  aopellor  shall  suffer  a  year's  impn- 
sonment,  and  restore  the  parties  appealed  ttielr 
damages,  at  thedbcretion  of  the  justices. 

But  the  Court  would  not  allow  the  same  ; 
the  Chief- Justice  said,*  he  was  only  to  try  the 
issue,  and  that  the  application  was  proper 
above,  or  by  writ  of  conspiracy,  and  all  he 
could  do  was  to  record  the  verdict. 

Upon  3  February  following,  the  appellees  ap« 
peered  in  Court,  and  having  given  a  rule  upou 
thepotteOf  which  they  then  produced,  and  no- 
body appearing  to  sav  any  thing  against  them, 
they  were  discharged.    Strange  pro  Appellatis. 

*  Strangers  Reports,  p.  867. 


4Si.  The  Trial  of  William  Acton,  Deputy-Keeper  and  Head 
Turnkey  of  the  Marshalsea  Prison  in  Southwark,  for  the 
Murder  of  Thomas  J^^iss,  late  a  Prisoner  in  the  said  Prison ; 
at  the  Assizes  held  at  Kingston-upon  Thames^  for  the  County 
of  Surrey,  hefore  the  Hon.  Mr.  fiaron  Carter,  August  1  : 
3  George  IL  a.  d.  1729.* 


Wednesday,  July  30,  1729. 

Proclamation  was  made  for  all  persons  coo- 
eerned  to  attend. 

Clerk  of  Arraigns,  x  OU  good  men  that  are 
ioDpannelled  to  enquire,  <Scc.  answer  to  your 
names,  and  save  your  fines. 

Clerk,  William  Acton,  hold  up  your  hand. 
(Which  he  did.) 

Clerk,  You  stand  indicted  by  the  name  of 
William  Acton,  of  the  parish  of  St.  Georirethe 
Martyr,  6cc,  for  the  murder  of  Thomas  Bliss, 
&c. 

Clerh,  Hoir  say  you,  William  Acton,  are 
yoo  t^ilty  of  the  murder  whereof  you  stand 
ndicted,  or  not  gnilty  ? — Acton.  Not  Guilty. 

Clerk,  How  wilt  thou  he  tried  ? 

Aeton.    By  God  and  my  country. 

*  See  the  Cases  immediately  preceding  and 
fcliowiDgtbii.  V 


Clerk,  God  send  yon  a  good  deliverance. 
On  a  motion,  his  Trial  was  fixed  for  Friday: 

Friday,  August  1,  1729. 
Proclamation  was  made  for  information. 

Clerk,  Thou  the  prisoner  at  the  bar,  these 
men  that  thou  shalt  bear  called  and  personally 
appear,  are  to  pass  between  our  sovereign  lord 
the  king  and  thee,  upon  the  trial  of  thy  hfe  and 
death ;  therefore  if  thou  wilt  challenge  tbem, 
or  any  of  them,  thy  time  to  speak  is  as  they 
come  to  the  book  to  be  sworn,  before  they  are 
sworn. 

Mr.  Strange,  (Counsel  for  the  Prisoner.)  My 
lord,  I  hope  you  will  indulge  the  prisoner  te 
come  to  toe  inner  bar. 

Mr.  Baron  Carter,  He  may  come. 

Mr.  Baron  Carter,  Call  over  the  panuel. 
(Which  was  done.) 

Mr.  Baron  Carter,  There  are  87  of  the  jury 
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In  that  pamel,  so  you  may  chalkiigie  who  yon 
will. 
Acton.  No,  my  lord,  I  shan't  challenge  any. 
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Jury. 

John  Sig]|ios, 
Thomas  Bandford» 
William  Brown, 
John  Walter, 
Robert  Fatten, 
James  Welibdoved. 


Thomas  Cole, 
Miles  Poole, 
Robert  Parkhurst, 
Vincent  HoUis, 
Charles  Buckland, 
William  Goswell, 

CUrk.  Hold  up  yonr  hand.  (Which  be  did.) 
You  of  the  jury,  look  upon  the  prisoner,  and 
htarkbn  to  his  charge.  He  stands  indicted  by 
the  name  of,  &c.  (prout  in  the  indictment  mtc- 
tatit  foutandis.) 

Acton.  I  desire  the  indictment  may  be  read 
in  Latin.* 

Mr.  Strange.  I  desire  Mr.  Seijeant  Baynes 
may  be  here,  before  it  is  read. 

Mr.  Baron  Carter.  1  have  staid  an  hoar  al- 
r^y,  1  canH  stay  any  lon^. 

Crier,  make  proclamation  to  keep  nlence 
apon  pain  of  imprisonment.  This  is  a  trial  for 
life  aad  death,  and  1  shall  commit  any  one  that 
don't  boM  th^  peace. 

Mr.  Harding.  William  Acton  stands  indicted 
ftr  the  mufder  of  Thomas  Bhss.  The  indict- 
nent  sets  fmth.  That  John  Darby  wa^  keeper 
of  the  King's  Palace-court  at  Westminster,  and 
had  the  custody  of  the  prisoners  there. 

That  William  Acton,  during  the  time  he  was 
•enrant  of  the  said  John  Darby,  was  employed 
in  and  about  the  care  and  custody  of  the  pri- 
ooneps  there. 

That  the  said  WiKKam  Acloo,  being  a  person 
of  an  inhuman  and  cruel  disposition^  did  on  the 
iUt  of  October,  in  the  ISth  year  of  the  late 
king,  «nielly,  barbarously,  and  fblonioiisly  beat, 
assault,  and  wound  the  said  Thomas  Bliss,  then 
being  a  prisoner  under  the  custody  of  the  said 
Darby  ;  and  of  malice  aforethout^ht  did  carry 
Iho  said  Bliss  into  the  strong  room,  and  put  on 
irons  and  fetters  of  great  weight  upon  his  legs ; 
and  the  said  Bliss  was  exposed  to  the  damp, 
and  wet,  and  cold  of  the  said  room ;  which  is  a 
dangerons,  damp,  noisome,  fihhy,  and  an  mi- 
wMesome  place. 

The  indictment  further  seta  forth,  that  he 
put  on  an  iron  instrument,  and  eo^ne  of  tor- 
ture, uoon  the  head  of  the  said  Thomas  j^lira, 
called  tlie  scull -cap ;  and  also  thumb-screws 
upon  his  thumbs ;  and  that  he  remained  there 
three  houre  under  all  this  tottnre  and  torment. 

At  the  time  of  the  imprisoning  the  said  Tho- 
mas Bliss  in  the  room  aforesaid,  lie  knew  it  to 
he  damp,  noisome,  and  fiMiy ;  and  consequent- 
ly very  unwholesome. 

That  during  the  detention  of  the  snd  Thomas 
Bliss  in  the  said  room,  by  duress  of  the  impri- 
•onment,  by  being  assaulted,  beat  and  wounded, 
the  said  Thoraaa  Bliss  became  langnid,  and 
contracted  such  an  indisposition,  aiA  ill  habit 
of  body,  that  he  kraguished  ;  and,  by  reaaon  of 
this  duress,  died. 

'*'lll«  ■■Mil.  ■■■       III         !■  ■M^—— — W^ 

•  Bee  vol  13,  p.  ia92. 


The  indictmeDt  oonoliidcn,  Ibat  he  did  felo- 
niously,  rolontartty)  and  of  nsaiioe  afbrethonght, 
murder  the  said  Thomas  Bliss. 

Gentlemen,  the  prisoner  has  pleaded  Not 
Guiltj^;  and  if  we  prove  him  Giuhy,  yon  iiill 
find  him  so. 

Mr.  Marsh.  I  haye  the  honour  to  he  comf* 
sel  for  the  king  against  William  Acton,  the  pri- 
soner at  the  bar.  The  offence  hi  murder ;  and 
nobody  can  be  guilty  of  murder,  but  by  being  a 
person  of  a  maliciooe  and  creel  nature.  The 
law  determines  all  differences  between  all  sob- 
jects ;  and  by  the  laws  of  this  land,  the  body 
and  person  of  the  unfortunate  debtor  is  liable  to 
imprisonment  till  he  payn  the  debt ;  and  the 
law  takes  care,  that  gaolers  nod  keepers  of  pri- 
sons should  hare  a  particular  enconragemeilt 
and  defence  against  the  persons  that  oflk 
abuses  to  them  in  the  capacity  of  a  gaoler; 
and  on  the  other  hand,  the  law  takes  care,  that 
they  shall  not  use  their  prisoners  inhnmafleljr 
or  cmelly. 

The  nature  of  all  custody  is  to  snswer  for 
the  debt  owing,  or  injuries  done ;  and  the  per- 
son is  to  be  kept  safe  there,  till  justly  delirered 
in  Court.  Where  a  person  is  condemned  in  an 
action  where  judgment  is  had  against  him, 
then  the  gaoler  is  to  keep  the  prisoner  in  safe 
custody,  but  not  to  use  any  mhumane  tteat- 
msnt. 

That,  by  the  common  fate  and  ineqnality  of 
human  al&rs,  mankind  cannot  be  alike  in  point 
of  fortune,  and  it  must  fall  to  the  lot  of  many 
to  become  insolvent ;  and  it  would  be  very  hani 
for  these  of  the  unfortunate,  when  they  are  re- 
duced by  the  confinement  and  miseries  of  a 
gaol,  to  be  made  more  miserable  by  the  cruelty 
of  the  gaoler ;  who  ought  to  treat  his  prisoners 
with  lenity  and  humanity.  Bliss  was  pot  in 
gaol,  and  was  there  kept  tor  a  small  d^bt. 

The  indictment  takes  notice,  that  Darby  had 
the  custody  of  the  gaol;  and  that  Acton  was 
his  servant,  and  st<^  in  bis  place ;  and  per* 
formed  the  same  as  Darby  ought  to  have  done. 

That  the  prisoner  at  the  bar,  by  a  long  traia 
and  series  of  cruel  and  inliomaD  usage,  mal- 
treated the  deceased  (i  would  nut  be  hard  u^ 
a  man  in  his  circumstances ;)  1  may  say  what 
the  law  allows,  that  he  being  under  Darby  as 
servant,  assaulted  Bliss,  who  was  a  prisoner  for 
debt  under  his  care,  and  prosecuted  that,  ^ 
potting  him  into  that  place,  where  he  wouW 
not  hai^e  put  bis  swine,  or  other  beast 

A  place  so  damp,  in  which  were  so  meoy 
noxious  hnnours,  that  any  one  that  was  put 
there  must  be  in  dancer  of  death,  not  only  from 
the  noxkms  f  aponrs,  but  from  the  want  ot  adss 
covering  at  top ;  and  from  its  being  so  remeie 
from  the  sun,  that  it  could  have  no  ibflaeDce 
upon  it,  and  must  for  want  of  it  grow  aoxwat 
even  to  infection. 

To  make  misery  more  miserable,  he  put  mr& 
there  without  bed  or  bedding. 

A  bed  would  hare  kept  him  warm,  but  na 
was  denied  that,  which  is  seldom  denied  er^ 
to  criminals  and  convicts  i  nor  would  he  ano^ 
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Ifin  Um  cold  conifbitcfveii  of  straw ;  bnt  be  was 
restrained  frem  the  liberty  ei*  loolaof  out  for 
any  thing  to  reliere  bim  from  the  iojnriesof  the 


He  was  seTeral  times  very  hardly  used ;  he 
was  so  beat  with  a  most  terriUe  instrument  of 
•orrection,  a  bttU's-piszle,  that  his  elothes- were 
famed  to  be  cat  off  bis  bodjr. 

There  is  no  jpanishing  the  body  withoat  the 
•aiicoirciice  or  the  mind.  The  prisoner  sent 
for  this  poor  man  out  of  this  terrible  place,  in 
qport  and  ridieule,  to  the  lodge  where  he  had 
company;  and  there  had  an  iron  instrument 
fijMd  upon  his  bead,  thnmb-screwa  on  his 
thambs,  that  the  Mood  sUrted  from  bisthumbs. 
He  had  another  instmment,  called  a  collar,  put 
abont  bis  neck ;  it  was  Tery  far  ftom  being 
easy  ;  it  there  made  an  impression  that  the 
mark  plainly  appeared :  he  had  aload  of  beaty 
irons  on,  worse  than  any  yoke  of  serfitnde; 
after  th^  instroments  were  fixed  on  him,  he 
had  fetters  put  upon  bia  legs,  of  great  weight 
What  then  were  the  fetters  put  on  for  ?  To  add 
to  the  affliclion  of  the  man,  and  to  shew  the 
cruelty  of  the  prisoner,  I  bare  already  men- 
tiooeii,  that  he  was  a  prisoner  for  debt :  they 
sfaoold  not  be  hwded  with  fetters,  upon  any  pre- 
tenoe  wbaterer. 

Indeed,  by  an  old  act  of  parliament,*  where 
awUton  of  aeeoants  were  found  indebted  to 
their  principal,  and  are  imprisoned,  and  refuse 
In  accomt,  they  may  be  ironed  :  but  this  is  an 
ehaalete,  disused  law,  and  being  in  a  particular 
eaee  eswMea  aU  othcra.  Lord  Coke  takes  no- 
tice, that  it  is  not  lawful,  that  prisoners  for  debt 
by  the  eommea  law  should  be  put  in  duress. 

The  indictment  does  not  say,  that  it  was  the 

oeoaaion  of  his  immsdiate  death  ;  bnt  it  would 

hare  been  better  that  one  of  those  instruments 

bad  pntan  end  to  hb  life,  that  he  had  expired 

under  these  cruelties :  bis  death  would  hare  put 

eit  end  to  him  and  them  together ;  for  erery 

hedy  would  rather  choose  to  die  immediately, 

than  to  be  so  punished,  when  death  must  be  the 

coDseqaenoe.    But  though  he  surrived  them, 

Ae  ellects  remained ;  the  man  soon  ^ied,  and 

that  shews  that  it  was  the  canse  of  his  death. 

Ttie  indictment  charges,  that  the  prisoner  kiHed 

and  mnrdered  him.     If  we  prore  the  facts, 

thsy  will  justify  that  conclusion;    and  then 

we  most  siAmit  to  your  lordship,  if  it  is  mur- 

d«.    If  a  ffaoler  brings  a  prisoner  to  his  death 

by  daress,  it  is  murder ;   and  the  law  in  such 

case  judges  it  to  be  malice  prepense. 

There  is  one  thing  I  should  hare  taken  no- 
tiee  of ;  that  in  case  of  the  death  of  any  prison- 
er, the  law  requires  the  gaoler  to  have  the  co- 
mer's inqnest  to  sit  upon  the  body,  to  enooire 

'  1 : 1  don't  find  that  was  oone. 


Mr.  Werd,  May  it  please  your  lordship,  and 
yen  gentlemen  of  the  jury,  I  am  connsel  of  the 
tnne  side.    If  a  gaoler,  or  the  servant  of  a 

riler,  kills  a  prisoner  by  duress,  I  take  that  to 
orarder ;  the  reason  of  the  law  is  plain  :  by 

•  Westm.  9d.  See  2  luek.  381. 
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the  constitution  of  this  eonntry,  a  prison  is  only 
for  the  safe  cuatody  of  the  prisoners  till  tried  or 
discharged :  if  that  is  turned  iato  cruelty,  it  is 
contrary  to  the  law;  and  he  must  answer  for  it. 
If  BluR  came  to  his  death  by  Acton,  if  that 
usage  was  the  occasion  of  his  death,  I  must 
conclude,  as  in  the  indictment,  that  he  is  gnilty 
of  murder.  To  shew  yon,  gentlemen,  that  Ac- 
ton used  him  in  that  barbarous  manner,  we  shall 
shew,  thai  the  place  he  ke|it  bim  in  waa  unfit 
for  any  human  ereatore  ;  it  was  not  defended 
from  the  violence  of  the  rains  and  seasons, 
whiob  made  it  moist  and  damp,  and  very  un-  / 
wholesome.  He  was  kept  here  withotit  a  bed : 
this  might  be  the  occasion  of  his  death ;.  but  ii* 
he  had  force  used  upon  him  afterwards,  there 
can  be  no  reason  to  doubt  it. 

We  shall  shew  you  that  he  had  actual  force 
used  upon  him.  tie  had  a  cap  of  iron  fixed  on 
bis  head,  and  a  collar  of  iron  on  his  neck,  so  thai 
henouldnbt  open  his  jaws ;  even  his  sustenance 
was  forced  to  be  pulled  into  little  pieces,  for  it 
was  imposdUe  before  to  get  it  into  his  moutb, 
which  was  occasioned  by  the  weight  of  his  col- 
lar. The  man  did  address  bimsdf  U>  a  person, 
who  condescended  to  chew  it  fit  for  him  to  get 
it  into  bis  mouth. 

Besides  these  irons  he  had  thumb-screws  on 
bis  thumbs,  and  the  Uood  gushed  out  of  them ; 
besides  this,  he  was  beat  with  a  bull's  pizzle 
and  a  rope,  and  was  black  all  ovdr.  Mot  con- 
tent with  this,  the  priasner  at  the  bar  stamped 
upon  hia  belly,  till  the  swelling  was  so  great,^ 
that  his  clothes  were  forced  to  be  cut  off  hk 
bodr. 

Further,  to  be  move  barbarous,  be  fMit  him 
into  fetters  so  strait,  that  they  made  an  impres- 
sion on  bis  legs,  and  eat  iato  the  skin ;  which 
occasioned  a  wound  and  mortification  in  hia 
legs*  This  was  the  usage  of  the  prisoner  to  a 
poor  man  who  was  only  to  be  kept  in  safe  cue- 
tody  by  him.  If  he  did  not  die  immediately, 
but  languished  of  his  wounds,  and  then  died  of 
them  I  tthat  will  be  as  much  chargeable  upon 
him. 

If  we  call  our  evidence,  and  preve  the  oaae, 
you  wiM  find  him  gnilty :  that  he  felonioosly, 
and  of  malice  aforethooght,  assaulted  and  mnr- 
dered Thomas  Blias. 

Mr.  Trigg.  A  person  confined  for  a  very 
small  debt,  to  have  aU  those  engines  of  tortuve 
upon  him,  is  csntiury  to  law. 

Mr.  Ward.  It  is  set  forth  in  the  indictosent, 
that  Darby  waa  keeper  of  the  prison ;  therefore 
it  is  proper  to  proceed  to  prove  that  first 

John  Wiiion  sworn. 


Mr.  ilfarsA.  What  is  your  ^ 

Wilson.  John  Wilson. 

Mr.  Marth.  Have  you  been  awom  ? 

Wilton.  Yes. 

Mr.  Marsh.   Do  you  Jcnosr  the  Marshalsea 
prison  ? 

Wilson.  Yes,  I  have  been  a  prisoner  there 
ever  since  April  17516. 

Mr.  Marsh.  Who  was  the  keeper? 

Wilson.  John  Daihy. 
2H 
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Mr.  Mur$k.  Do  yon  know  the  imiODcr  at 
the  bar,  Williun  Attouf ^Wilton.  Yet. 
.    Mr.  Murth.  In  the  year  17sa  wti  Mn  Acton 
oottceroed,  and  in  what  manner  ? 

WiUoH,  He  acted  as  chief  turnkey,  and  aac« 
eeeded  one  Burleiflrh. 

Mr.  Marth,  What  is  the  natore  of  torakevF 

WUsim.  He  acted  under  Mr.  Darby,  in  tak> 
bag  care  of  the  prisoners. 

Mr.  Marsh,  Acquaint  my  lord,  and  the  jmy, 
if  you. remember  Thomas  Bliss? 

Wilton.  Yes. 

Mr.  Baron  Carter.  J  must  put  yoa  in  mind, 
you  iiareonly  examined  to  the  year  17S6. 

Miv  Marth,  How  long  did  be  (Acton)  conti* 
nue  under  Mr.  DaHby  ? 

Wilson.  I  can't  justly  say  how  long ;  till 
Mr.  Darby  farmed  out  the  gaol. 

Mr.  AtarM.  How  king  had  it  been  frraied 
•utr 

'     Wiiaon.   I  beliere  it  had  been  formed  out  n 
year,  more  or  less. 
.    Mr.  Marth.  When  was  it  firmed  outf 

W-iison.  I  believe  in  May  17f  7. 

Mr.  Ward.  You  sav,  yon  believe  it  was 
/armed  out  in  1797  ;  who  took  care  of  the  pri* 
soners  then  ?  Who  in  May  17  S7  P 

•  Mr.  Baron  Carter.  You  need  not  go  so  fiir ; 
take  any  part  of  the  year  1787,  to  the  death  of 
filiss. 

Mr.  Ward.  From  what  do  yon  know  he 
tras  turnkey  r  How  Ions  was  heso  before  J 7$7f 

Wilson.  He  was  so  the  time  I  wa^commit- 
ted.    1  was  committed  in  1796. 

Mr.  Ward.  You  believe  he  did  continue  l» 
«ich  from  1796  to  1797  t^WiUon.  Yes. 

•  Mr.  Ward.  Did  Acton  act  P 

•  Wilson.  Acton  did  act.  1  seldom  saw  Darby 
'there. 

•  Mr.  AfarM.  Give  an  account  what  condition 
BHfs  was  in. 

Wilmm,  When  I  was  committed  a  prisoner 
in  1796,  he  was  then  put  in  the  sick  ward ;  a 
dittle  before  the  act  passed^  to  prevent  frivolous 
and  vexatious  arrests,  there  was  a  draught 
,made  of  fonr  prisoners  out  of  each  ward,  to  be 
.ptit  into  the  pump<wanl,  and  I  and  Bliss  were 
among  them :  he  then  appeared  to  be  a  sad  ob- 
ject, very  lame,  and  I  UMk  an  oAportnnity  to 
ask  him  the  cause  of  it,  and  he  told  me  that  he 
•attempted  to  escape ;  hot  being  seen  by  a  wo- 
man, he  was  discovered  in  the  attempt,  and  fell 
down  and  dislocated  his  anele ;  and  that  one 

•  Rogers  and  Pagv>*took  him,  and  brought  him 
into  the  gaol  again,  who  he  said  had  bMt  him. 

Acton*  I  desire,  my  lord,  he  may  be  asked, 
if  he  ever  saw  Bliss  in  irons  P 

Mr.  Baron  (barter.  koKmet  that. 

Wilson.  No,  my  lord. 

Aeton.  Please  to  ask  him,  my  lord,  if  Bliss 
ever  fell  off  the  top  of  the  house. 

Mr.  Baron  Csfier.  What  say  you  to  that? 

Wilson.  He  did. 

Mr.  Baron  Carter.  Hesald  so  before. 

Acian,  Please  to  aak,  my  lord,  if  be  ever 
saw  BliM  beat,  or  confined  in  the  strong  room. 

Wikon.  I  never  saw  him  beat. 
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Aciom,  Please  to  ask,  my  lord,  if  he  aaw  my 
behaviour  to  the  prisoners  m  general. 

Mr.  Baron  Carter.  What  say  you  to  that? 

Wilson.  I  ha?e  aeen  people  beat,  and  put  is 
irons^ 

Mr.  Ward.  By  whose  directions  P 

Wilson,  i  believe  by  Acton's. 

Mr.  Ward.  Have  you  seen  Acton  strike  pri<J 
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Wilson.  I  have  seen  him  strike  prisonec* 
with  his  fist 

Mr.  Ward.  Did  yon  see  Bliss  with  an  inm 
instmmentonP — Wuson.  No. 

Mr.  Baron  Carter.  What  behaviour  did  Ac* 
ton  use  towards  his  prisonem  P 

Wilson.  He  behaved  very  well  to  some,  and 
need  others  ilL 

Mr.  Strange.  Wilson's  evidence  is  hear<- 
sfy,  beiug  only  the  dedantiea  of  the  de- 
cnsed. 

Mn,  Ansu  Bliss  sworn* 

Mr.  Marsh     Did  you  know  Thomas  Blin  f 

Met.  Bliss.  Yes. 

Mr.  Marsh.  WhowasheP 

Mrs.  Bkss>  My  husband. 

Mr.  Marsh.  Do  you  remember  the  time 
when  he  was  put  into  the  strong  room  ? 

Mrs.  BUu.  He  was  a  prisoner  in  tha  Mar- 
shalsea  for  a  small  debt. 

Mr.  Marsh,  Did  you  use  to  visit  him  P 

Mrs.  Bliss,  1  went  to  him  every  night  and 
morning. 

Mr.  Marsh.  Acquaint  my  lord,  and  the  jiiry» 
with  every  step  as  to  the  treatment  of  your 
husband. 

Mrs.  Bliss.  My  husband  wattt  to  malm  h\^ 
escape,  and  was  betrayed. 

Mr.  Ward.  Tell  the  time. 

Mrs.  Bliss.  He  and  six  or  aeven  others  wnnt 
to  break  into  a  baker's,  and  Acton  came  in. 

Mr.  Ward.  Name  the  time. 

Mrs.  Bliss.  I  cau't  be  sure  when  it  was,  ho^ 
one  Murlimos,  when  he  was  put  in,  was.thaR^ 
and  was  collared. 

Mr.  Marsh.  Were  you  by  P 

Mrs.  Bliss.  1  saw  it  next  morning  ;  I.wm^ 
into  the  strong  room,  and  Murlimus  had  an 
iron  collar  on,  but  my  husband  was  only  fel* 
tered. 

Mr«  Marsh.  I  confine  my  question  only  lo 
your  husband.    What  room  was  he  in  P 

Mrs.  Bliss.  The  strong  room. 

Mr.  Marsh.  Describe  it. 

Mis.  Bliss.  <  It  is  a  room  floored  with  boards 
and  there  is  a  hole  bi^  enough  to  put  in  a  pol 
of  beer,  and  I  saw  him  in  there  through  the 
hole. 

Mr.  Marsh.    How  lonff  did  he  lie  there  P    . 

Mrs.  Bliss.  He  lay  there  tliree  weeks,  i|i 
the  wioter-timeb> 

Mr.  Ward.  You  say,  there  is  a  little  hols^ 
big  enough  to  put  in  a  quart  |iotP 

Mrs.  Bliss.  Yes,  there  is,  just  on  the  side  of 
the  door. 

Mr.  Baron  Carter.  SUy  a  liule,  I  can't  hei^ 
one  word.  Yon  say  you  coi^d  not  go  into  tbi 
room,  but  kMked  through  the  holef 
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Mm.  BUu.  Yei.  the  b^le.    He  caid,  This  place,  an^  (he  eroel 

Mr.  Baron  Carter.^  Did  jov  obserre  the    usag^  I  have  had,  will  be  the  death  of  me. 
*''       "  '  '^  He  was  beat  so,  that  bia  clothes  were  forced  to 

be  cot  off,  aod  his  body,  stomach,  and  belljr 


condition  of  the  room  P 

Mrs.  Blitt,  The  floor  was  veiy  damp,  and  it 
hod  rmioed  tbaiJiight,  and  had  raioed  in. 

Mr.  Banm  Carter,  Was  it  cevered  at  top  P 

Mra^Jiuf.  Yes^battheraipcameaDthroogh 
the  iioarda. 

Mr.  IWier.    Were  the  irons  heavy  he  had 
on  ?«^Mra.  Blm.  Yes,  they  were. 
'  Mr.  Ward.  What  time  of  the  year  was  ilP 

Mrs.  Bli$$.    It  was  much  aboot  Christmas 
line. 
.   Mr.  Ward,  How  long  ago  P 

Mrs.  BiiM.  About  three  months  after  ho  was 
ianol. 

:  Mr.  Ward,    What  time  did  he  first  go  into 
gwrf  P— Mrs.  fi/ur.    I  oannol  tell  the  month. 
.  Mr.  WaHL    Can't  you  be  certain  aa  to  the 
6meP 

Mrs.  Bliir.  I  think  it  was  after  Christmasy 
Botmnefa. 

Mr.  ITonf.  How  long  since? 

Mfs,  B/tM.  It  was  much  about  three  years ; 
it  was  much  about  four  years  since  the  first 
he  attempted  to  eacape.  He  went  to 
an  escape  a  second  time,  by  a  rope, 
about  two  or  three  months  after  the  first  at- 
tanapt ;  and  then  Acton,  pursued  after  him,  and 
look  him. 

Mr.  Ward.  Do  yon  know  this  of  your  own 
knowledbeP 

Mrs.  &m*  When  I  came  the  next  day  to 
te  prison,  Nichols  said,  there  is  the  bitch  his 
wifeft  and  Acton  ordered  me  to  be  catted  into 
tbe  lodge;  and  said,  Damn  you,  madam,  I 
will  hare  yon  before  jnskioe  Ladd,  for  bringing 
the  lopo  to  your  husband :  Damn  yon,  I  will 
eanfine  you;  and  he  pot  me  into  the  phoe 
where  they  pnt  the  irons  in,  adjoining  to  the 
fad^  and  kept  me  there  an  hour.  Whilst  I 
wis  there,  he  tent  fl>r  my  husband  into  the 
lodgo^  and  put  on  the  sculUcap,  collar,  thumb- 
■erews,  and  fetters. 

Mr.  Ward,  Were  they  all  put  on  at  the  same 
ip— Mn.  Bti».  Yes. 

Mr.  Ward,  Who  put  them  onP 

Mrs.  Biiu,    They  were  put  on  by  Acton's 


Mr.  Ward,    Did  you. see  him  order  it  P 

Mrs.  BUu.  I  heard  him  order  it,  I  did  jiot 
it 

Mr.  Ward,  Did  you  see  them  o»  your  bus- 
iModP 

Mrs.  Bliu,  I. did.  My  husband  said.  As 
yon  are  a  man,  I  hope  you  will  pae  me  as 
aueh ;  Aeton  said,  Ir  you  will  confess  who 
brm^t  Tou  the  rope ;  and  ordered  him  into  a 
plaoe  ealled  tha  duogeon ;  and  when  he  was 
vut  there,  sent  for  me,  and  said,  I  will  now 
nare  you  before  justice  Ladd ;  but  baring  a 
friend  there,  whomterc^ded,  I  was  let  go  out 
of  the  gaol,  and  came  the  next  morning,  and 
found  my  hnabind  in  the  dungeon ;  he  spoke 
to  me  through  the  bole. 

Mt,  Ward,  Did  you  see  him  P 

Mn.  Btiu.    1  did  nitf  see  himi  but  through 


were  veiy  much  swelled. 

Mr.  Ward,    Did  you  see  him  beat  P 

Mrs.  B/tf9.    I  saw  the  marks. 

Mr.  IFord.  When  did  yeu  see  hibi  in  the 
Strong  Room  ? 

Mrs.  B/iff.  About  two  hours  aflcr  I  came  in, 
in  the  morning ;  Acton  came  down  the  yard  at 
the  same  timok 

Mr.  Ward:  Had  he  all  these  irons  on  when 
Adon  came  down  P 

BIis.B/iii.    He  bad  them  all  on. 

Mr.  Ward,    When  were  bis  clothes  cut  off  p 

Mrs.  BUn.  His  clothes  wei>e  cut  off  from 
his  body  after  Nichols  beat  him,  because  hei 
was  swelled. 

Mr.  Ward,  You  toU  us  that  you  saw.yoor 
hnabaad,  what  had  he  on  P 

Mrs.  BUt$,  I  saw  him  with  the  scuU«capy 
collar^  and  irons  on. 

Mr.  Ward,  By  whose  order  were  they  pnt 
onP 

Mrs.  B/tff.  I  heard  Acton  order  them  to  bo 
put  on. 

Mr.  Ward,  What  was  he  swelled  with  P 

Mrs.  B/ttr.  He  was  swelled  with  the  blowo 
that  Acton  had  git  en  him,  as  my  husband  told 
me. 

MK  Fo&ter,  How  long  was 'this  before  his 
deathP 

Mrs.  B/tff.  His  clothes  were  forced  to  he  cut 
down';  and  Acton  told  tbe  nurse  of  th«  sick 
ward  to  take  a  deal  of  care  of  bim. 

Mr.  Fatter,  Recollect  what  yearjthis  was  in  P 

Mrs.  BUu,  It  was  abont  two  years  and  three 
quitrters  ago. 

Mr.  BAdmrdton,  When  he  was  in  this  place, 
(the  Strong  Room)  did  you  see  any  blood  about 
nim^ 

Mrs.  Bk$»,  He  bled  at  the  mouth,  and  be 
told  me,  that  it  was  cauaed  by  baring  Ibe  icon 
instrument  on  his  head :  and  the  blood  flowed 
from  under  the  nails  of  his  thumbs. 

Mr.  Harding,  Did  you  make  any  complaint 
ofthisnsage? 

Mrs.  B/tff.    A  friend  of  mine  did. 

Mr.  Harding.  How  long  did  he  continue  hi 
the  Strong  RoomP 

Mrs.  B/tff.  Above  a  month  at  one  time,  a 
week  at  another,  and  another  time  abont  three 
daya. 

Mr.  Harding.   How  long  before  he  died  P 

Mrs.  B/tff.  About  seven  or  eight  months  be- 
fore he  died. 

Mr.  Bichardtan,  Did  you  see  your  husband 
beatP 

Mrs.  B/tfs.  He  waa  black  as  any  thing  with 
the  noarks  of  the  buH's-pizzle  Aciqn  kept.  Ro« 
gers  and  Nichols  knocked  him  down  with  a 
bunch  of  keys,  as  I  was  tpld. 

Mr.  Bickardson.  From  the  time  tou  saw 
him  in  this  condition,  till  he  died,  how  long  was 
itP 

Mn,  B/ift.  About  saTeB  or  eight  months. 
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Mr.  Rkkardton.  WbM  dM  he  4tef 
Mrs.  Biin.   He  died  on  Ladj-dey. 
Mr.  IUchard$on.    What  oondilioD  of  health 
waa  be  in  ? 

Mrs.  Bliss.  He  was  a  pretty  while  in  the 
sick  ward,  uul  ihcn  was  remoYed  into  his  own 
ward. 

Vlr.  Rich&rdson,   Hew  long  after  this  oMge 
was  it  before  he  died  ? 
Mrs.  Bliss.  Beren  or  et^ht  months. 
Mr.  RUhardson,    Was  it  in  suosmer-titteP 
Mrs.  Bliss.   It  was  at  tbe  begimuiig  of  sum- 
mer. 

Mr.  Baron  Carter.  I  mnst  be  forced  to  tell 
you,  not  to  ask  the  same  qoestions  ortr  and 
OTor  again. 

.  Mr.  RicKardson.  What  was  the  oecasioB  of 
itis  death? 

Mrs.  BKss.  1  verily  believe  tbe  eruel  nsage 
of  Acton  and  Niohob ;  for  he  said  to  me  a 
little  before  he  died,  I  must  soon  leave  yeo, 
and  nobody  is  the  death  of  me  bat  Actoo^md 
Nichols. 

Mr.  Banm  Carter.  The  first  iHtaeHf  Wil- 
son,  put  it  right,  when  he  came  in  April  17^6, 
to  Lady -day  1737 ;  yeu  must  keep  her  to  that 
time. 

Mr.  Harding.  What  tiose  did  you  see  him 
in  fetters  ? 

Mrs.  BUsi.  Seven  or  eight  months  befiMre  be 
died. 

Acton,  My  lord,  please  to  ask  her  if  I  was 
by  when  the  scull -cap  was  upon  her  basband's 
l!ead. 
Mc  Baron  Carter.  What  say  you  to  that  P 
Mrs.  Bliss.   I  saw  it  on  in  the  otrow  Room. 
Aeton»   Please  to  ask,  my  lord,  irhe  was 
not  well  after  this,  and  went  into  the  country 
to  work. 
Mr.  BaroD  Carter.  Answer  that  question  P 
Mrs.  BUss.  He  went  to  Enfield  to  work,  but 
was  so  ill  he  could  not  work ;  he  did  not  do 
three  hours  work  there. 

Acton.  1  desire  she  may  be  asked,  if  he 
had  not  ^t  a  violent  cold  by  working. 

Mrs.  Biiss^  When  he  came  home  ne  said  he 
was  very  bad,  and  I  got  him  half  a  pint  of  wine, 
and  put  him  to  bed ;  he  continued  very  ill  IW 
a  week,  keeping  his  bed  some  part  of  tbe  time, 
and  some  part  setup;  and  then  desired  me  to 
get  him  into  the  hospital,  for  that  be  oonid  not 
recover  k,  and  Acton  was  the  occasbn  of  his 
death  P 

Acton.  Please  to  ask,  if  any  body  was  by, 
when  her  husband  told  her  1  was  the  occasion 
of  bis  death. 

BIrs.  BHss.  He  made  the  declaration  as  I 
was  sitting  on  the  side  of  the  bed. 

Acton.  I  desire  she  may  be  adced,  if  he  had 
not  strained  his  ande  by  a  fall  fVom  the  house, 
when  he  attempted  to  escape. 
Mrs.  BHs$.  Yes. 

Acton.  Please  to  ask,  my  lord,  how  long  it 
was  ato*  her  husband  died,  befm  she  com- 
plained to  any  body  that  I  was  the  cause  of  his 
death. 

Mrs.Bte.  Ifrnvflroan^buaedloaoyhsdly, 


because  I  had  no  money  to  go  Id  law,  nor 
fritada,  nef  any  body  tise  to  stand  by  me. 

Acton.   Please  to  ask  who  she  lodged  with 
when  her  husband  died. 
Mr.  Baron  Carter.   Answer  that* 
Mrs.  B/wt.    I  lodged  with  mv  aiater.  . 
Acton.  Please  to  ask  her|  if  shaevercsiii- 
plained  to  her  sister. 
Mr.  Baron  Carter.  Whateay  yo«  to  that  P 
Mrs.  Bliss.   No,  I  did  not 
Acton.    Please  to  ask,  if  she  complained  to 
her  lather  or  mirfher. 

Mrs.  Bliss,  I  had  no  father,  and  as  to  my 
mother,  I  did  not  see  her  in  half  a  year ;  it  was 
above  k  quarter  of  a  year  afler  my  husband's 
death. 

Acton.  I  desire  she  may  bo  asked  igaii,  if 
she  did  not  tell  her  mother. 

Mr.  Baron  Carter,  Did  out  you  tell  yonr 
mother  P 

Mrs.  B&f.  NO)  T  had  a  differenoa  with  my 
mother,  on  account  of  her  marrying  a  second 
husband. 

Acton.  1  do^re  she  may  be  naked,  when 
was  the  prat  time  of  her  complaining,  whether 
it  was  voluntarily,  or  whether  she  was  asotftr, 
and  by  whom,  and  whereto. 
Mr.  Baron  Carter.  You  hear  the  questioo. 
Mrs.  Biies.  One  Mr.  NewHnd,  an  aoqe«iflt<* 
ance  of  my  father's,  knowing  how  my  husband 
was  used,  sent  ibr  me. 

Acton.    1  desire  she  may  be  asked,  wbsn 
and  where. 
Mrs.  B/isf.  To  his  own  boose. 
Acton.  Please,  my  lord,  to  ask  hoOr  Isng  sge^ 
Mr.  Baron  Carter.  Answer  that. 
Mm.  Biiss.  1  believe  half  a  year. 
Aeton.    Please  to  ask  her,  my  Isvd^  wbm 
Mr.  Newland  sent  for  her,  what  he  sent  ftr 
her  for;  aod  whether  he  did  not  say  them  wm 
money  for  her. 
Mr.  Baron  Carter.  What  say  youtoHiatP 
Mrs.  Bliss.  Knowing  how  baitoonsly  my 
husband  was  used,  he  said  he  would  have  ms 
right  his  death ;    and  ordered  noe  to  jpo  Is  s 
gentleman  about  it ;  but  said  nothing  of  moos^* 
Acton.   Please  to  ask,  my  lord,  if  sbe  did 
not  ten  Heeler  Long  she  was  to  have  nsaey 
to  swear  her  husband's  death  to  me. 

Mr.  Baron  Carter.  Did  you  tall  flcster 
LongsoP 

Mrs.  Bliu.  No ;  my  sister  came  to  me,  sad 
said,  Mr.  Newhmd  desfred  to  see  flte }  sodsbs 
said,  she  believed  there  was  money  for  sm 
Afterwards  I  saw  Newland,  and  he  told  m  to 
go  to  the  gentleman. 

Acton.    I  desire  sbe  may  be  asked  sgsiB, 

if  she  did  not  tell  Hester  Loiig,  she  wss  lo  bam 

money  to  swear  her  husband's  death  to  me. 

Mrs.  BUss.  No.  ^.^     . 

Aetms.    Please  to  ask  her4  if  she  did  «t 

loUHcsterLoweho  was  tohtve60v.  or  Si. 

Mr.  Bamo  (Srfer.  1  must  take  obm  yeo  ^ 
not  ask  htf  queationa  to  rajnra  henc3f. 

Susannah  Dodd  sworn. 
UT.Mtmh.  DidyooseeBliMhipiiiw' 
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Mrs.  Dodd.  Yes,  a  bundred  times,  and  onoe 
m  irons. 

Mr.  M^nk,  What  time  did  yon  see  him  in 
irons  F 

Mrs.  Dodd.  He  had  them  on  the  nest  day 
dkn  he  ipso  pot  in  the  fitroiqf  Room. 

Mr.  Marth.  What  time  of  the  year  f 

Mrs.  Dodd,  Between  winter  and  somaBer. 

Mr.  Jfartil.  How  loog  bdbro  he  died  F 

Mn^Dodd.  A^piar^ofa  year. 

Mr.  Manh.  ]>o  yon  know  when  be  died  F 

Mrs.  Dodd^  I  was  not  with  lum. 

Mr«  Manh.  When  [qu.  How]  do  yon  haew 
hediedF  Hare  y^in  been  told  wlieB  ha  died  t 

Mrs.  Dodd,  I  knew  ha  wae  dead,  boaaMis 
hia  wife  eaoM  and  said  be  was  dead. 

Mr.  Baiott  Cerf if.  Was  itihallivt  or  second 
tone  he  made  his  escape  he  was  eat  two  or 
■eothsF 

Aticm,  My  lord,  he  was  not  ont  then  at  all. 

Mr.  BarsA  Caritr,   I  wiU  call  the  wonaa 


Mm.  Blm  being  called. 

Mr.  Baron  Cotter,  Was  your  hasband  twice 
m  caol,  or  oooef — Mn.  MUm,  Only  once. 

Mr.  Mtctik.  What  gentleman  did  Mr.  New* 
laadaeodyotttoF 

Mr.  Baren  Caritr.  It  is  not  nsual  to  ask 
^eelions  after  a  witness  has  been  exaouned, 
and  enlr  ealled  again  to  explain  a  fact. 

Mr.  ManJL   It  is  only  to.  dear  «p  what  she 

m  alreadv  giren  in  e?idence. 

Mra.  Baw.  Mr.  Newland,  an  asqiiaintance 
e^  my  IhthePs,  only  sent  fcr  me. 

Mr.  Matih.  How  hmg  sinee  F 

Mrs.  Bfiir.  Three  weeks  hist  Saaday. 

Mr.  Baron  Carter.  Who  Sa  Newhmd  F 

Mia.  Blift.  He  lires  in  Soothwark. 

Mr.  Baron  Carter.   What  is  he  F 

Mrs.  B/tit.  He  is  a  baker. 

Mra.  Dodd  standing  up  again* 

Mr.  Ward.  When  did  yen  see  him  last  in 
gaol? 

Mrs.  Dodd,  About  three  months  before  he 
died. 

Mr.  Ward.  When  did  be  dieF 

Mrs.  Dodd.  I  can't  be  certain  when  be  died. 

Hr.  Ward.  What  condition  did  yon  see  him 

IB? 

Mm.  Dodd.  I  went  to  the  strong  room  to 
carry  him  some  Tictuals,  and  he  h^l  thumb- 
screws on  bis  thumbs,  irons  on  his  legs,  an 
iroacap  on  his  bead. 

Mr.  Ward.  Had  he  fetters  on  bis  legs? 

Mrs.  Dodd.  He  had  rery  large  fetters  on  his 
l^gs,  and  irons  cross  his  legs  top.  I  spoke  to 
him  through  the  hole. 

The  sahi  Irons  hamg  pvadnosd  and  viewed 
by  the  Witness. 

Mr.  Ward.  Are  those  the  same  you  saw  upon 
Blim  ?-^Mrs.  Dodd.  They  are. 

The  Irons  called  Sheen  bahig  she«V9  her  p«p« 
tieofavfys 


Mr.  Ward.  Look  on  tiiem,  bad  he  any  other 
irons  on  hia  legs  than  those? 

Mrs.  Dodd.  He  had  the  sbeers  cross  bis 
lees,  and  fetlera  en  besides.  The  deceased 
asked  me  to  give  him  relief,  and  desired  me  to 
chew  bis  ? ictuals,  for  bb  month  was  sore ;  and 
1  pulled  it  to  pieces,  and  fed,bim. 

Mr.  Ward.  What  was  the  occasion  of  hia 
mouth  being  sore  F 

Mrs.  IMd.  He  was  oonfinad  iwo  days  in 
this  condition. 

Mr.  Ward.  How  do  yea  know  it  F 

Mrs.  Dodd.  Bj  being  sent  backwards  and 
forwards  of  errands. 

Mr.  Ward.  Did  he  speak  to  yoo  F 

Mra.  Dodd.  Yes,  ha  spoke  to  warn  sefsral 
times. 

Mr.  Harding.  Could  be  chew  F 

Mm.  Dodd.  I  don't  believe  he  could  chew. 

Mr.  Fatter.  How  hwg  was  he  in  t|iis  osft* 
dition  in  the  Strong  Room  F 

Mrs.  Dodd,  A  Sty  or  two. 

Mr.  Ward.  How  long  ago  F 

Mn.Dodd.  Five  or  six  months  ago. 

Mr.  Ward.  Howfoagagoisitsineeyoaaaw 
him  in  that  condition  F  Recollect  yoorsaM^ 
bow  hmff  ago  it  might  be. 

IAn.Dodd.  I  can't  tell  exactly. 

Mr.  Ward.  How  long  was  it  after  he  was 
tamed  out,  before  it  was  reported  he  was  dead  F 
\  Mrs.  Dodd.  About  half  a  year. 

Mr.  Ward,  How  hmg  was  it  thea,  bcibreha 
was  in  that  condition  F 

Mrs.  Dodd.  This  was  about  a  quarter  of  e 
year  before. 

Mr.  Ward.  What  time  of  the  year  was  it  F 

Mrs.  Dodd.  It  was  about  Southwarfc  fair^ 
time. 

Mr.  Ward.  Did  you  see  him  bleed  at  the 
mouth,  or  any  where  eissF 

Mrs.  Doda.  Than  is  a  mat  hole  on  the 
side  of  the  door,  and  I  aaw  him  screwed,  and 
nw  him  bleeding  at  his  thumb  nails. 

Being  again  shewn  the  Iron  instrument  csUed 
the  Sbeers. 

Mr.  Ward.  Hew  wasit  oaad  F 

Mrs.  Dodd,  It  goes  between  the  legs. 

Mr.  Harding.  What  sort  of  a  phiee  is  the 
Strong  Room  F 

Mrs.  Dodd.  It  is  a  large  room,  and  strong. 

Mr.  Harding.  Describe  the  room.  Is  il 
dampF 

Mra.  Dodd,  It  is  not  damp ;  it  is  dry  eneuglk 

Mr.  Harding.  Is  it  covered  at  top  F 

Mrs.  Dodd.  It  is  leaded  over  at  top.  I  gave 
bim  drink  through  the  hole  by  the  ooer,  while 
he  held  his  bead  bookward;  he  eookl  net  take 
it  faoDself,  beeansaof  his  hands  being  eentned. 

Acton.  Please  to  aak,  my  lord,  if  hewaa 
well  in  health  when  heeamem  hMlgeat  the 
heoso  where  she  Kved. 

Mra.  Dodd,  He  was  only  lasse  in  his  legs; 
he  was  well  as  te  every  thing  dae. 

Jtton.  PloMe  to  ask  her,  if  she  -did  not 
see  him  the  day  after  he  eame  eot  ef  the 
Strong  Room. 
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*     Mr.  Baron  Carter.  Did  yoa  see  htm  theday 
after  be  came  out  of  the  StroDg  Room  P 
'    Mrs.  Dodd,  No,  it  waa  two  dayi  after. 

^  Mr.  Baron  Carter,   Did  yoa  aee  him  when 
Jhis  ciotbea  were  cut  off  ?— Mrs.  Dodd,  No. 

Ruth  Butler  sworn. 

.   Mr.  Ward.  Did  you  see  Bliss  in  the  gaol  ? 

Mrs.  Butler.  1  was  a  prisoner  in  1795. 
.   Mr.  Ward,  flow  long*  did  you  oontinne  a 
prisoner? 

Mrs.  Butler.  I  continued  till  I  was  deared 
by  the  late  act»  about  14  days  ago. 

Mr.  Ward.  Did  you  see  Bliss? 

Mrs.  Butler.  I  did. 

Mr.  Ward*  How  long  was  he  in  prison, 
while  you  were  there?  Give  an  account  of 
what  you  knew  of  Bliss. 

Mrs.  Butler.  He  was  a  prisoner,  I  cannot 
■ay  how  long ;  but  I  saw  him  going  over  the 
house,  and  he  fell  off;  and  was  taken  on  the 
other  side,  and  bronght  in  again ;  and  was  put 
in  the  Strong  Rocfm  by  Acton,  Thomas  Nichols, 
Rogers  and  P^[o. 

•   Mr.  Ward,    jDid  you  see  Acton  put  him 
there? 

Mrs.  Butler.  I  saw  Adon  concerned  in 
putting  him  there.  He  kept  him  there  till  the 
•ther  prisoners  were  locked  np,  and  then 
brought  him  into  the  sick  ward,  and  Acton  bcAt 
him  with  a  bulPs-piszle  there,  and  stamped 
Upon  his  body  several  times,  he  (Bliss)  lying 
upon  the  ground.  He  had  hurt  his  Im^  with 
Ikhe  fall,  and  thought  it  was  broken  He  con- 
tinued in  the  sick  ward  that  night,  and  the  next 
day  they  carried  him  into  the  kNi|ge,and  there 
put  irons  on. 

Mr.  Ward.  What  irons? 

Blrs.  Butler,  They  put  on  long  irons,  that 
kept  his  legs  to  a  vast  extent. 

Mr.  Ward.  When  was  this  ? 

Mrs.  Butler,  The  next  morning  after  he  fell 
in  gomg  over  the  house ;  in  thelatter  end  of 
February,  or  the  beginning  of  March. 

Mr,  Bmn  Carter.  You  say  it  was  the  latter 
end  of  February  6r  the  beginning  of  March. 
Was  it  the  first  time  of  his  escapmg  ? 

Mrs.  Butler.  Yes. 

Mr.  Richardion,  Did  yon  see  him  after  hfi 
went  out  of  gaol? 

Mrs.  Butler.  I  nef er  saw  hun  afle^r  he  went 
out  of  gaol. 

Mr.  Ward.  How  long  was  he  out  of  gaol 
hdbrebedied? 

Mrs.  Btt^^r.    I  don't  know. 

BIr.  Ward,  Recollect  the  last  time  yon  saw 
him  in  gaol  $  when  was  it? 
-Mrs.Btt^Jer^  I  cannot  say. 

Mr»  Harding.  Did  you  see  him  when  he 
laftthe  gaol?  Hew  washe? 

Mrs-  Butler,  He  was  very  bad,  very  ill ;  I 
heard  him  often  aay  after.this  usage,  that  the 
hruisea  and' hurts  Acton  gave  him  by  stamping 
upon  him,  would  be  the  occasion  of  his  death  ?' 

Mr.  Rieharditm.  Do  yoa  believe  that  thoee 
hmises  and  thalilioiagft  waa  thaocoamnof 
kiadeathf 


Mrs.  Butler.  I  verily  believe  they  were  the 
occasion  of  his  death. 

Mr.  Richardion.  What  state  of  health  was 
he  in  when  he  left  the  gaol  ? 

Mrs.  Butler.  In  a  very  ill  state  of  healths 

Mr.  Baron  Carter.  For  my  satisfootioo  a^ 
the  jury's,  give  an  account  particularly  when 
he  was'b«it  with  the  bull's  <pizsle. 

Mrs.  Butler.  He  was  first  beat  with  the 
bull's- pizzle ;  then  flung  upon  the  ground,  and 
stamped  upon. 

Mr.  Baron  Carter.  Whereabouts  dkl  Acton 
stamp  upon  him? 

Mrs.  Butler.  Betwixt  his  belly  and  biir 
sftomaeb,  and  upon  his  belly. 

Mr.  Baron  Carter.  How  many  times  did 
you  observe  him  to  stamp  upon  him  (Bliss)  f 

Mrs.  Butler.  Three  times. 

Mr.  Riehard$(m.  I  will  ask  you  one  qoestkio* 

Mr.  Baron  Carter.  I  can't  admit  you  lo  aak 
any  questions  now ;  1  asked  them  fi»r  my  own^ 
not  your  information. 

Matthew  Bacon  sworn. 

Mr.  Ward.  Did  you  see  the  deoeaaed  ?    ' 

Bacon.  Yes,  severaltamea;  laaw  him  wheai 
be  was  sick,  and  when  his  legs  were  swelM. 

Mr.  W^rd.  What  state  of  health  was  he  in  R 

Bacon.  He  was  very  sickly  and  very  Ume^ 
his  legs  were  swelled,  and  be  ooB^>lained  eC 
the  bruises  that  he  had  received  firom  Adon. 

Mr.  Ward.  Did  you  see  him  in  the  Smmi^ 
Room? 

Bacon.  I  was  not  a  priaoner  then ;  I  was  a 
prisoner  firom  abont  the  latter  end  of  April  t» 
Michaelmas  following,  and  then  I  was  db- 
charged.  He  was  tnSk  great  part  of  that  tiose^ 
and  said  he  should  do  well  enongb,  if  not  lor 
the  bruises;  and  that  that  rogue,  Adon,  had 
done  that  to  him  which  he  abould  never  i<e- 
oover. 

Mr.  Harding,  What  state  of  health  vraa  h* 
in  when  you  left  the  priaon  ? 

Bacon.  He  was  sickly. 

Mr.  Richardton,  Do  you  know  the  Strong 
Room? 

Bacon.  Yes ;  it  is  standing  at  the  south- 
ead  part  of  the  gaol ;  and  is  a  terror  to  alf 
those  that  behave  themselves  ill ;.  and  is  not  fit 
to  put  a  human  creature  in,  to  remain  there. 

Mr.  Ward.  Did  you  see  him  after  you  wem 
discharged? 

Bacon,  I  was  discharged  about  Michael* 
mas,  1786,  and  went  to  the  gaol  to  see  him 
bdween  Michaelmas  and  Christmas ;  and  I  am 
positive  he  was  never  well  while  I  saw  him  in 
gaol. 

Mr.  Ward.  Did  he  complain  of  any  thing? 

Bacon.  He  complained  of  pains  in  his  nd«» 
which  he  attributed  to  Acton. 

Mr.  Harding.  What  aortof  a  ptooe  ia'Ch* 
Strong  Room  ? 

Bmou.  It  is  a  square,  as  big  as  the  square 
between  the  posts  in  the  Court;  and  has  no 
light  but  through  a  little  hole  on  the  side  of  th# 
door;  and  it  la  damp. 
.  Mr,  Harding,  Is  it  unwholesome  ? 
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Bacon*  It  is  aDdeDuiUy  to  all  mankind  un* 
wbolcaoiiie.    I  haTeteenpeople  dead  in  it   - 
•  Mr.  Baran  Carter.    What  is  tha  prisoner's 
geaeral  <sharacter  in  the  gaol  ? 

Bacon.  A  great  many  gife  him  an  ill  cba- 
namr,  bat  I  never  had  any  abase  from  hhn  $  I 
•erer  doserred  it« 

Mary  Gillis  sworo, 

Mr.  Ward.  Do  yoo  know  BKss  P 

Mrs.  GiUis.  Yes ;  I  was  a.prisoner  nineteen 
BMBthSy  and  remember  Bliss  very  well. 

Mr.  Ward,  Gife  an  aecount  of  what  yon 
knoirin  reliftion  to  Bttss. 

Mrs.  Gillis,  The  aoooant  I  oan  give  is  this : 
the  man  was  almost  perished  for  want,  and  with 
a'  rape  bad  attempted  to  escape,  being  tied 
loond  his  middle  ;  but  being  disooFereo,  the 
rope  was  cat,  and  he  fell  into  the  yard  on  the 
etner  side,  and  ivceived  damage  in  one  of  his 
kgs  ;  and  though  he  ooald  not  stand,  Acton 
aii  "his  servants  brought  him  into  the  lodge. 

Mr.  Ward.  When  was  it? 

Mrs.  GiiUi,  In  an  erening  ;  ^ont  the  be- 
ginning of  March. 

|fr.  Ward,  Who  were  Acton's  ser? ants  P 
Name  them. 

iHfa,GiUi$.  Richard  Pa^e,  Nichols  and  Ro- 
gers.  Acton  was  there  himself;  thev  paUed 
and  bawled  him  about,  and  Acton  beat  him  with 
a  MPo-piules  he  stood  upon  one  leg,  for  he 
cottld  aol  set  the  other  to  the  ground,  and  cried 
amk  Ibr  mercy ;  and  they  abk^  him,  who  ffave 
him  the  rope  t  He  said  Thomas  Crabb.  Then 
4rf  pat  him  in  a  hole,  a  litde  place  under  the 
staiiY,  and  he  lay  there  a  little  while ;  and 
when  Im  came  out,  they  ironed  him  on  one  leg. 
'  Mr.  Wardi.  Do  you  beliere  this  osage  was 
the  occasion  of  his  death  P 

Mrs.  Gillia.  I  beliere  in  my  heart  he  died 
ior  want  of  food,  as  well  as  by  being  so  used. 

Mr.  Bichardion,  Did  you  see  his  body  P 

Mra.  GiUh.  I  never  did. 

Mr.  HarSng.  Tbcr  wanted  him  to  confess 
Who  brought  the  rope  r 

Mr».  GilltM.  Yes ;  they  did  ask  him  who 
braoght  it. 

Mr.  flor^Nig.  What  time  was  it  P  ^ 

Mrs.  GiUit,  It  was  candle-light ;  I  came 
•ttt  of  one  Carey's  shop. 

Mr.  Ward.  What  state  of  health  was  he  in 
^iMa  he  loft  the  gaol  P 

Mrs.  GiUii.  I  came  out  before  him.    He 
was  sick  in  the  sick  ward  when  I  came  out. 
T  Wk:Ward.  What  irons  had  been  P 

Mis.  GiUU.  I  nefer  saw  him  but  with  one 
ironoQ. 
* '  Mm.  Ward.  Did  you  see  him  beat  P 

Mn.  GiUU.  Yes;  I  did  stand  by,  and  saw 
Jnm  beat ;  an^  he  fell  down  through  weakness 
from  the  hurt. 

>  Mr.  Harding.  Did  yen  ever  hear  him  com- 
pbin  of  the  injuries  he  received  P 

Mrs.  GUlii.  I  never  went  near  htm,  nor 
mhid  him. 

Mc  Hoarding.  How  many  blows  did  voa  see 
)m  reoeive??-«|fn^  G%IU$.>  Icanaot  tolk 


Mr.  Harding,  How  long  were  they  usio^ 
him  in  that  manner  P 

Mrs*  Gillii.  Ther  were  half  a  quarter  of  au 
hour  using  him  in  that  manner. 

Mr.  Harding.  Was  Acton  by?  ^ 

Mrs.  Giiiii.   He  was  present  at  the  same- 
time  he  was  beat ;  but  he  was  beat  mostly  by 
Nichols.' 

James  Jkbot  sworn. 

Mr.  Ward.  Di^you  see  Bliss  P 

Abbot,  Yes ;  I  saw  him  drubbed^  so  that  n% 
man  was  so  drubbed. 

Mr.  Ward.  By  whom  P 

Abbot.  By  Acton's  servants. 

Mr.  Ward.  With  what  P 

Abbot,  With  a  rope  and  a  buU's-pissle* 

Mr.  Ward,  Was  Acton  by  P 

Abbot  I  can't  say  that. 

Mr.  Ward.  Who  were  they  that  beat  him  P 

Abbot.  He  was  beat  by  Page  and  Nichols. 

Mr.  Ward,  You  say  they  beat  him  with  a 
b  all's- pizzle  and  a  ropeP — Abbot.  Yes. 

Mr.  Ward.  Was  Acton  in  the  prison  then  P 

Abbot.  Yes,  he  was. 

Mr.  Ward.  Was  Acton  in  the  yard  P 

Mr.  Richardson.  Did  you  see  Bliss  in  the 
Strong  Room  P — Abbot.  Ko. 

Mr.  Baron  Carter.  Will  you  (speaking  to 
the  prisoner)  ask  any  questions  P  ' 

Acton.  My  lord,  please  to  ask  the  question, 
whether  I  ever  used  the  prisoners  ill  during  the 
time  he  was  there. 

Abbot.  I  did  see  him  beat  a  great  many  peo» 
plo,  hut  can't  say  who. 

Matthew  Brandon  sworn. 

Mr.  Ward,  Did  you  know  Bliss  P 

Brandon.  Bliss  was  a  prisoner  when  I  came 
m,  in  irsa ;  1  went  there  on  the  lath  of  March, 
1786. 

Mr.  Ward.  How  long  did  yoa  continue 
there  P — Brandon.  Six  months. 

Mr.  Ward.  Did  you  see  Bliss  P 

Brandon.  Yes. 

Mr.  Ward.  What  condition  did  you  see  him 
in  P—Brandbn.  He  was  a  cripple. 

Mr.  Ward^  From  what  time  do  you  count 
the  year  P 

irandon.  From  the  S5th  of  Maroh  ;  I  can.- 
not  be  sure  whether  it  was  1795  or  1796. 

Mr.  Trigg,  What  manner  did  you  see  his 
legs  in  P 

Brondicm.  I  saw  one  Terymnch  braised  by 
the  irons  that  were  put  on.  There  was  a  mark 
about  as  big  as  the  top  of  one's  finger. 

Mr.  Ward.    Was  his  leg  swelled  P 

Brandon.    It  was  very  much  swelled. 

Mr.  Ifard.    Did  ^oo  see  both  his  legs  P 

Brandon,    I  took  it  to  be  the  left  leg. 

Mr.  Ward.    Was  his  ancle  strained  r 

Brandon.  1  don't  know  any  thing  of  the 
atraining  of  bis  ancle ;  It  was  much  aboiit  the 
ancle. 

'Mr.  Baron  Carter,  If  it  was  his  leg  that  he 
hurt ;  that's  ati  answer. 

Mr.  Ward.  That  remains  upon  them  to- 
prove.    Had  the  skia  been  broke  P  •   *- ' 
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BroHdon.  The  skin  bad  beeo  broke,  wi  it 
wu  iwelled  above  and  below,  i^id  Ibere  waa 
the  mark  of  (be  broo. 

Mr.  Harding,    Wbat  aort  of  mark  waa  U  7 

Brandam.    11  waa  a  ciroahr  mark. 

Mr.  Harding,    Did  ha  make  any  oomplaiDt 

to  you? 

Brandon.  I  me  bim  part  of  a  mug  of  ale ; 
and  as  be  waa  rauUag  bis  grief  ancea  to  me,  he 
told  me  be  deatred  me  to  aee  Acton  praaecnted, 
in  eaae  be  died.  ' 

Mr.  Harding.    Wbat  did  be  tell  you  ? 

JBrandiofi.  He  told  me  be  waa  rery  barba- 
roualy  used  by  Acton,  and  be  was  the  occasion 
of  bia  death. 

Mr.  Harding*  How  long  was  it  before  yon 
left  bim  in  gaol,  that  be  made  this  .declaration  ? 
Wbat  time  of  the  year  were  vou  discharged  ? 

Brandon.    I  went  out  in  August. 

Acton.  My  lord|  please  to  ask,  bow  kmg  it 
was  after  Bliss's  death  before  be  made  com- 
plaint. 

Mr.  Baron  Carter.    Wbatsay  you  totbat? 

Brandon.  I  made  no  complaint  of  tbia  but 
since  I  ba?e  been  at  home ;  I  haye  been  beyond 
the  seas. 

Acton.  Please  to  ask,  how  long  it  was  be- 
fore be  went  out  of  £ngbmd|  after  be  waa  dis< 
charged. 

Mr.  Baron  Carter.    Answer  that 

Brandon.  I  waa  discharged  in  August,  and 
went  abroad  in  about  two  months  time ;  and  it 
is  three  months  since  1  came  home  again. 

Mr.  Ward,  Did  you  e?er  see  any  irons  upon 
BlissP — Brandon.    No. 

Mr.  Ward.    Did  yea  er er  see  bim  beat  ? 

Brandon.    No. 

Mary  Kenwood  sworn. 

Mr.  Baron  Carter.  I  beg  you  would  let  oa 
know  the  time  better ;  I  abould  be  glad  Co  be 
satisfied  aa  to  that. 

Mr.  Ward,  Give  an  aooount  of  what  you 
know  of  Bliss. 

Mrs.  jBeaaNwd.  1  ne? er  waa  a  prisoner,  but 
carried  him  Tiotiials. 

Mr.  Aaron  C^ter.  You  knew  Bte ;  Did 
yon  see  bim  in  irons  P 

Mm.,  Bmmood,  Yes,  my  lord,  oaee.  After 
his  fetters  were  takoBofi^  I  saw  bis  kga  where 
the  irons  bad  been  en;  and  the  irons  had  eat 
rery  deep  into  both  his  legs. 

Ujt.BmemCarior.  DidyeaasetheiofliisonP 

Mrs.  Mmmood.  I  saw  ibe  iroos  on  in  the 
yard,  but  that  waa  before. 

Mr.  Baron  Carter.  Was  the  soceness  of  his 
legs oooaaianed  by  the  irons? 

Mrs.  Hmmood.    Yes. 

Mr.  Baren  OiKsr.  Vpen  what  oMMMn  did 
you  go  to  bim? 

Mm.  Bf  tran^  I  went  to  carry  bim  vie- 
tMla  «nd  oMhee.  When  I  aatr  bim  in  ;ibe 
aiok  ward,  the  small  of  his  legs  were  sweUed 
•s  big  aa  the  calf. 

Mt.Ward.    When  waa  tbiaP 

Mn.  lbMP«L  IcaR'tbeceitbHijtftetbe 
time. 


Mr.  Ward.    Go  on, 

Mrs.  EoKmood,  The  skin  was  brake,  and 
lege  wera  sore  and  raw  in  tb^  plaosa  where 
the  marks  of  the  irons  were. 

Mr.  BMofdeon.    Wbat  did  yea  carry  bim  P 

Mrs.  Bsnmood.  I  oanried  bim  a  pair  of  stssk* 
ings,  but  be  could  not  put  them  on. 

Mr.  Ward.    Had  be  no  stockings  on  P 

Mrs.  Bewofood.  When  I  went  to  bim,  be 
had  no  stockings,  no  sbirt,  only  a  blankets 

Mr.  Ward.    What  siae  were  the  stockings  P 

Mrs.  Jt^AflNiocf.  Tbev  were  my  husband's 
sftoekings,  hot  of  a  small  aiae. 

Mr.  Ward.  If  bis  kiga  had  net  ban  swdl* 
ed,  might  be  bm^e  got  tMm  on  P 

Mrs.  B€nmoed.    1  believe  he  might. 

Mr.  Ward.  Did  be  nmke  any  oompbant  la 
yon  ? 

Mrs.  Bjenwood,  He  said,  he  waa  aMd  bs 
sbonld  newer  be  bis  own  aaan  again^  by  the  iU 
iiaa«  he  bad  reeeived  in  the  gaol. 

Mr.  ITar^.    Did  be  Hy  who  need  bim  iHP 

Mrs.  RewBDood,    No ;  1  did  not  aak  bin. 

Feter  Purehau  sworn. 

Mr.  Ward,  Did  yoo  know  Bliss  when  ia 
prison? 

Furehaee.  Yta;  he  was  a  prisanes ssne 
time  before  I  waa  a  prisoner,  m  4ns  yeiiririti; 
and  he  idaled  to  me  the  nsnge  be  bad  batf.   ' 

Mr.  W^rd.    When  wesa  you  a  primaerl 

Furckau.  I  became  •  (prisoner  the  Mdi 
of  March  1736.  1  waa  dinobarged  asms  tiaM 
bcfflfT  he  was. 

Mr.  Ward,  When  bad  yon  the  dismmw 
with  lump 

Purckace,    In  May  or  J  one. 

Mr.  Ward,  How  l<mg  did  he  nwitinns  ia 
gaol? 

Purchace,  He  waa  Ibene  10  months  dttrisg 
the  time  I  waa  there ;  be  told  me  be  waskoa* 
ed,and 

Mr.  Baron  Carter,  Yon  mnat  net  spssk  to 
bearnmy.  Wbat  be  leld  yon  don't  flgwfj. 
Did  you  see  bis  legs  P 

Purckace.  I  did ;  and  the  marks  of  the  koof 
were  upon  them.  His  legs  were  swdlsd  tsit 
mudi  both  ef  them ;  and  one  con^ned  swell* 
ed  until  he  went  out  eif  Ibe  gaol. 

Mr.  Ward.    Wbat  waa  the  oeoaa&on  of  tbdr 

being  swelled? 
Purchace.     It  waa  oeeanioned  by  vsus^ 

the  irons. 

Hr.Wsrd.    Weeetbeymw? 

PurcAnfie,  They  were  not  raw ;  bat  I  law 
Ibe  iMvkaof  the  ufoeupfln  *Kem. 

Mr.  Ward.    Did  you  see  bis  thombsf 

Purchace,  1 4id ;  nod  be  teld  me,  that  In 
bed  been  tbnmb-acaewed . 

Mr.  Ward,  Did  you  me  any  maiks  apse 
them?  , 

Pur^Aace.  I  saw  hie  thumbs  ver?  bM^  v*^ 
much  bruised  about  the  joints ;  end  be  told  ai^ 
be  had  worn  the  sculUeap, 

Mr.  Ward.  Did  he  complain  of  any 

Pttrekace.    HeoompkinedofbissMe. 

Mr.irer^    When  did  he  go  oiH? 
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Furck^ee*  I  csnoot  teU  the  exact  (imes  I 
weol  oot  a  link  before  iiim. 

Sdmond  Ccmmim  sworn. 

Mr.  Ward.  Did /ou  know  Bliss  P 

CootmiiM.  Y€e. 

Mr.  Ward.  Did  yon  see  Acton  do  any  thing 
lehiai?  ^ 

Cammnt*  ^o;  bat  he  lold  roe,  he  be* 
liercd  he  bad  got  bis  death  by  Aetoo. 

Mr.  Ward,   Bid  yoa  see  any  irobs  on  him  P 

ComsiiiM.  I  sair  tbem  \  they  w^re  very  re- 
markable; he  declared  to  roe  that  Acton  put 
tbem  oo,  aad  beat  and  abased  bim. 

Mr.  Ward,  Did  yon  see  his  l^gs  ? 

Conpsiiia.  I  did ;  and  bis  legs  were  like  |i 
;'s  Mock  cat  with  a  clog. 

Mr.  Ward.  What  time  ? 

Commini.  I  cannot  say* 

Mr.  Ward.  How  long  before  his  death  ? 

Comntins.  A  considerable  time;  when  he 
died  1  was  abroad  in  India ;  I  was  there  two 
years  and  three  months.  I  was  by  when  Acton 
put  Pliss  and  some  others  in  the  Strong  Room ; 
And  f  heard  bim  say  to  Bliss^  I  thought  I  had 
l^fea  yott  enough  alreafly,  bat  I  will  give  you 
more. 

Mr.  Ward.  What  kind  of  a  pJace  is  the 
Sln^g  Room  ?  % 

Comaunf .  I  have  been  twice  in  that  pf ison ; 
at  ia  very  damp,  and  if  it  rains  neyer  so  Jittle,  it 
^pssea  throogli. 

Mr.  Ward.  Had  he  any  bed  t 

Commim.  No;  there  is  fio  bedaltpwed  to  be 
carried  in. 

Mr.  Ward,  Is  there  any  place  to  let  in  the 
•ir  or  light  ? 

Commini.  There  is  a  small  bole,  about  twelve 
inches,  on  the  side  of  the  door. 

Mr.  Ward,  Was  it  proper  to  pot  a  human 
creature  in  P 

Cam/nins.  No ;  1  have  seen  hpgs  lie  in  a 
belter  place :  the  common  sewer  runs  under- 
Aieath  It,  and  the  draiu  from  the  vault* 

Mr.  Ward,  Is  it  unwholesome  P 

Commins,  It  is  very  unwholesome. 

Edward  Mutfey  sworn. 
Mr.  RUhardiOfU  Did  you  know  the  de- 

Murfe^.  1  did ;  he  was  in  prison  when  I 


Mr.  BMardson.  What  condition  was  he  in  ? 
Did  yooseebimP 

limr/ey.    Yes;   I  heard  him  say  that  he 

~  80  moch  beating  in  the  lodge,  that  be  could 
«r  recover  it. 

Mr.  Michard$on.  Did  yon  see  any  irons  npon 
? 

Mwrjey.  I  saw  him  in  the  Strong  Boom 
with  handcuffii  on  bis  bands,  and  large  fetters 
jashialen. 

Mr.  Richardson.  Did  you  see  his  legs? 
Whsdfc  eoodition  were  they  m  P 

Mwfey*  I  saw  them  %  they  were  black  and 
Uoe;  md  they  wereTawin  a  circle,  and  the 
waaoffl 
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Mr*  JUcAoriMA.   Did  he  eomplaia.of  ,aDy 

bruises  ? 

Murf^.  He  complained  of  his  aide. 
Acton.   Did  be  never  talk  of  falling  off  the 
house,  and  that  he  was  hurt  thereby? 
Jlfluffei/i.  I  pever  heard  |iim.   . 

Ellk  Roberts  sworn. 

Ifix.  War4.  Did  vouknow  Bliss  P 

RoherU,  i  saw  him  in  prison,  and  saw  th^ 
fetters  upon  both 'bis  legs. 

Mr.  Ward.  Did  you  see  hitt  after  be  v^ent 
^vxt'-Roberi$,  I  can't  say. 

Mr.  Ward.  Did  he  make  anj  complaint  to 
youP 

Roberts.  He  told  me,  that  his  legs  were 
very  bad,  and  desired  me  to  go  to  Mr.  parby 
about  jit  ;^  wbiob  I  did,  but  was  afraid  tq  speak 
in  the  prison,  seeing  people  used  so  ill ;  and  I 
spoke  to  him  at  tlie  door,  aiid  Darby  said—* 

Mr.  Baron  Carter,  What  Darby  said  is  no 
evidence. 

Mr.'  Ward»  Upon  what  account  did  yoa  go 

to  him  P  .      . 

Roberts.  I  went  to  Darby  to  desire  the  fet- 
ters mi^ht  be  taken  off;  or  otherwise,  that 
those  might  be  taken  off,  and  bigger  put  on ; 
for  his  legs  were  swelled  so  much,  that  they 
hid  the  Irons  \  the  iron  hung  almost  out  of 
sight  on  one  side. 

Mr.  Ward.  Did  he  shew  you  any  other 
marks  P — Roberts,  No. 

Mr.  Ward.  Did  yon  see  him  in  the  Strong 
RoomP 

Roberts.  I  did  see  him  in  the  Strong  Room  t 
and  I  saw  several  more  .there  lying  upon  the 
ground,  coming  to  see  him  after  work.  . 

Mr.  Ward.   W  hat  sort  of  a  place  is  it  P 

Roberts.  There  is  only  one  place  to  look  ia 
at,  a  hole  on  the  side  of  the  door*  It  is  very 
dismal  to  look  into. 

m.Ward.  Was  it  dry  P 

Roberts,  I  can't  say.  At  the  same  time  Blisi 
was  there,  X  saw  another  man  with  an  irod 
about  his  neck  in  the  same  room. 

Mr.  Boron  Carter.  Would  you  (speaking  to 
the  prisoner)  have  me  ask  any  ^estions  P 

Acton.  No,  my  lord. 

Mr.  Richardson,  it  wasinsinnated,  that  the 
man  went  to  work.  We  shall  product  the  per-> 
son  where  he  went  to  work,  to  shew  be  was  oof 
able. 

Wm.  Coatley,  master  carpenter,  ewom. 

JUr, Marsh.  Did  vouknow  Bliss P 

Cowley.  I  remeojoer  his  coming  out  of  gaol; 
and  after  he  came  out  of  gaol,  he  came  to  work 
with  me. 

Mr.  Marsh,  What  trade  are  you  ? 

Cowley.    A  carpenter. 

Mr.  Marsh,  Give  an  account  what  state  of 
health  Bliss  was  in  when  he  came  to  work  for 
you? 

Cowley.  I  bad  a  job  of  work  at  Soutbgate, 
and  came  to  town  generally  on  a  Saturday 
night ;  and  he  came  the  day  after,  and  said  he 

1'  war  coming  to  work  for  me ;  1  said  he  was  tor 
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weak,  and  he  had  better  be  pavig^  and  blooded 
before  he  went  down.  I  leh  him  in  town,  and 
when  I  came  asaia  firom  the  country  he  came 
to  me ;  I  asked  him,  How  be  did  then  ?  He 
said,  Pretty  hearty.  I  and  the  rest  of  the  men 
went  down ;  and  on  Monday  he  came  down 
after  as  to  Southgate.  i  asked  him.  How  he 
ffot  down,  and  if  he  came  to  work  ?  He  said,  I 
don't  doabt  but  1  shall,  in  grace  of  Ood.  I  got 
him  some  mntton,  and  made  broth  of  it ;  and 
he  endeafoared  to  work,  but  was  Tery  little  able, 
and  did  nothing  that  day.  The  next  day  he 
came  to  work,  and  plained  three  boards ;  and 
then  said,  he  could  not  work  any  longer.  I 
asked  him,  What  be  would  baveP  Gi?e  me, 
says  he,  a  dram  of  Gene?  a,  or  brandy,  one  of 
wnicn  they  got ;  and  laid  him  down,  and  threw 
their  clothes  over  him.  I  asked  him,  If  he 
could  eat  any  thing  ?  He  said.  He  beliered  he 
could  eat  some  bacon  i  but  when  it  came,  be 
could  not  toQch  a  bit.  I  said,  Can  you  eat  any 
thing  dse?  He  said,  No,  nothing.  I  then 
spoke  to  the  woman  of  the  house  to  get  him 
sugar-sops,  which  she  did ;  bat.it  did  him  no 

food ;  he  grew  worse  and  worse.  I  asked  him, 
f  1  should  send  to  the  apothecary  P  He  said. 
No :  he  attemjited  to  come  up,  but  could  not 
On  Saturday  mght  1  came  to  London;  I  asked 
him,  If  I  should  leave  any  thing  ?  He  said,  No ; 
hut  desired  his  sister  might  be  sent  for ;  and  I 
think  I  sent  for  ber,  and  my  son,  Thomas,  sent 
for  the  apothecary.  And  when  I  came  back  on 
the  Monday,  he  was  worse,  and  the  people 
were  uneasy  with  me  for  bringing  a  sick  man ; 
so  I  got  the  man  that  carried  my  timber,  to 
brin^  him  to  London ;  and  he  was  put  into  the 
hospital ;  and  on  the  25tb  or  SOth  of  March  he 
died. 

Mr.  Marsh,  Were  you  with  him  in  the  hos- 
pital ? 

Cowley.  Hearing  he  was  abused,  I  went  to 
tee  him.  He  had  holes  in  his  legs  when  he 
came  down  to  me ;  and  his  words  were.  Mas- 
ter, that  rogue,  Acton,  and  those  other  rogues, 
are  the  death  of  me ;  this  was  about  n  month 
before  he  died. 

Mr.  Marsh,  How  long  was  he  with  you  in 
the  country  ? — Ccmley,  About  nine  days. 

Mr.  Manh.   Did  be  complain  of  any  thing  ? 

Cowley^  About  a  month  before  he  died,  he 
complained  for  a  week  together. 

Mr,  Baron  Carter,  Did  the  deceased  com- 
plain of  his  side? 

Cowley.  He  told  me,  that  they  took  and  held 
him  by  the  legs,  and  his  head  knocked  on  the 
ground  ;  and  kept  him  chained  in  Irons. 

Mr.  Baron  Carter,  Did  he  complain  of  his 
side  ?  ^ 

Cowley,  He  complained  of  inward  bruises. 
William  Cowley^  junior,  sworn. 

Mr.  Mar$h,  Acquaint  my  lord  with  what  you 
know  of  Bliss. 

W,  Cowley,  After  be  came  out  of  prison  he 
came  to  see  for  me  at  my  lodgings. 

Mr.  AfarjA.  Don't  tell  all  you  know  in  your 
life-  tiiHe^ 
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W,  Cowley.  When  Bliss  came  to  see  fornie, 
I  met  him  in  Crooked -lane,  and  asked  him* 
How  he  did  ?  He  said.  As  well  as  can  be  ex- 
pected ;  for  the  bruises  I  have  received  from 
those  rMfues,  I  shall  never  recover. 

Mr.  Baron  Carter,  Did  you  see  his  legs  ? 

W,  Cowley,  Yea,  and  they  were  black*  blue, 
and  yellow,  about  the  calf.  When  he  came  to 
Souihgate,  I  asked  him  then  how  be  did ;  he 
said.  As  well  as  can  be  expected ;  for  1  hav« 
got  those  bruises  I  shall  nevcf  recover. 

Mr.  Marth,  Tell  how  be  was  at  Southgate  f 

W,  Cowley,  After  be  bad  done  work,  he  went 
up  to  bed,  and  said,  1  hope  1  ahall  do  well ; 
and  putting  his  hand  to  his  breast,  said  he  was 
very  sore.  After  he  began  to  work,  be  flkinted . 
We  had  a  fire  made,  aud  laid  him  down,  and 
asked  him  if  he  could  eat ;  he  aaid  if  we  could 
get  him  some  bacon ;  but  when  it  came  be 
could  not  touch  it.  Then  we  got  him  some 
bread  and  ale,  and  he  could  but  just  take  it 
down,  and  brought  it  up  again,  and  complained 
of  pains.  He  was  afterwards  blooded,  and  the 
blood  was  of  all  manner  of  ootours,  and  m^hty 
watery. 

Mr.  Manh,  Did  you  see  any  OMurks  but  ia 
his  legs  ? 

W,  Cowley,  He  said  those  rogues  had  giveo 
him  bruises  be  sbonid  never  recover. 

Mr.  Marsh,  Did  he  name  any  body  f 

IF.  Cowley,  Yes,  be  named  Acton,  and  e 
little  fellow  be  had  shewn  to  me  when  at  the 
gtol. 

Mr.  Baron  Carter,  When  he  was  going 
away,  what  did  he  complain  off  * 

w,  Cowley.  He  said,  f  shall  never  overcome 
the  blows  received  by  these  villains ;  and  I 
must  lay  my  death  to  Acton  and  those  rogues. 

Samuel  Parker  sworn. 

Mr.  Marsh,  Did  yon  know  Thomas  Bliss? 

Parker,  I  knew  Thomas  Bliss  when  became 
out  of  gaol ;  I  saw  him  come  down  to  Sooth* 
gate  to  work,  but  he  was  fitter  to  go  to  bed.  He 
worked  with  me,  and  lay  down  on  the  bench 
seven  or  eight  times. 

Mr.  Marsh,  Did  he  complain  f 

Parker,  He  complained  of  his  stomach  end 
legs,  and  said  that  his  stomach  was  beat  to  a 
great  degree,  and  that  Acton  had  put  on  irons 
on  bis  legs,  which  extended  them  a  yard,  and 
put  on  an  iron  on  his  head,  thumbrscrews  on 
his  thumbs,  so  that  the  blood  gushed  out  at  tba 
end  of  his  thumbs. 

Mr.  Marsh.  Did  you  see  his  Icgsf 

Parker,  Yes;  they  were  swelled  so,  that 
be  was  forced  to  wear  old  slippers  ;  and  ther 
looked  of  naany  cotours ;  and  tbere  was  e  hole 
in  one  of  them  big  enough  to  pot  your 
thumb  in. 

Mr.  Marsh,  What  condition  was  he  in  ? 

Parker,  In  a  very  weak  condition,  not  lit  le 
work. 

Mr.  Marsh,  How  long  did  he  work  P 

Parker,  About  a  quarter  of  an  hour,  and 
then  said.  Master,  1  can't  work  any  move ;  he 
then  laid  down,  and  they  made  a  fire  for  him. 
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Mr.  Manh.  Htd  he  any  apprebeiMioo  of 
death  ?  ^ 

Farker.  He  taid,  that  the  braises  and  the 
hloirs  he  had  receired  irere  the  occasioo  of  his 
death,  and  he  should  newer  recover  them,  ami 
hoped  some  g^ood  person  or  other  woold  prose- 
cMe  them  for  it. 

Mr.  Baron  Carter^  Now,  yon  have  heard 
the  charge  against  you,  by  sixteen  witnesses, 
yoQ  Bland  upon  3^our  defence. 

Acton.  Notvrithstandinff  what  the  (leople 
have  Sflrore  against  me,  I  hope  to  make  it  ap- 
pear that  1  am  innocent. 

Thomas  Bliss  was  a  prisoner  in  Decehiber, 
1785y  and  he  attempted  to  escape  by  a  rope,  to 
gel  over  a  house ;  but  some  people  seeing  him, 
■e  fell  off  the  house  on  the  other  side,  which  is 
S4  feet  high :  I  went  ronnd,  and  found  him  ly- 
ing on  the  ground ;  1  took  him  up  by  the  arm, 
and  asked  him  the  reason  why  he  did  so ;  he 
said,  he  vras  poor,  and  he  could  not  get  out, 
without  somebody  would  assist  him :  I  put  him 
into  the  sick  ward,  to  be  taken  care  of,  and  al- 
lowed him  two-pence  per  day ;  and  had  a  sur- 
geon to  bathe  his  leg,  which  be  bad  hurt  in  the 
rail.  He continueclitt  custody,  and  continued 
in  the  sick  ward  only  till  his  (eg  was  .well,  and 
then  went  into  the  pomp  ward,  where  he  was 
'chose  constable,  but  for  some  misdemeanour 
vras  turned  out ;  it  was  for  cheating  the  other 
-  nrisoners  of  the  ward.  After  he  wasdischarge«l, 
tie  continued  three  weeks  at  one  Gresham's 
Bear  the  Marshalsea  gate,  and  was  fuddled  se- 
yersl  dajrs.  He  went  into  the  country  and 
came  up  again,  and  said  be  had  catcbed  cold, 
was  pot  into  the  hospital,  and  there  died  of  a 
fever,  r  My  ford,  since  his  fall,  he  never  had 
any  irons  on,  and  he  lived  near  twelve  months 
amr.  I  have  several  witnesses  ready  to  prove 
tiKiee  facts,  which  I  will  call. 

Samuel  Bullock  sworn. 

Acton.  Give  an  account  of  what  usage  Blin 
.  bad  in  the  prison. 

Bullock^  (after  making  a  long  pause.)  My 
lord,  I  may  be  a  little  startled,  having  never 
been  before  such  an  audience  before,  therefore 
desire  a  little  time  to  recover  myself. 

Mr.  Baron  Carter.  You  must  propose  what 
qoealkms  you  would  have  asked,  to  the  Court 

Acton.  Pleise  to  ask^  my  lonl,  if  Bliss  was 
on  the  lop  of  the  boose,  and  what  usage  be  saw 
when  he  came  back. 

Bullock.  In  March,  1725,  or  1726, 1  went 
to  see  Mr.  Acton,  and  there  was  an  outcry.  He 
was  here,  he  was  there ;  and  Acton  went  into 
Aze  and  Bottle  yard,  jind  brought  Bliss  along 
with  liim.  I  saw  no  barbarity  used,  but  saw 
JKMDC  of  tiiem  strike  him. 

Acton*    Please  to  ask,  if  he  saw  any  irons 


Mr.  Baron  Carter.  What  say  you  to  that  F 
Bullock.  I  saw  no  irons  on.  He  continued 
.wriih  Mr.  Acton  till  he  was  confined  in  the  sick 
ward,  and  a  firiend  and  myself  gave  a  shilling 
ft-piec^  becaose  he  complained  he  was  desti- 
tule,  and  had  no  sustcnaooe, 
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Acton.  MjT  lord,  please  to  ask,  if  be  did  not 
complain  of  bis  legs  and  back  by  the  fall. 

Adhek.  I  saw  him  in  a  miserable  condition. 

Mr.  Baron  Carter.  The  question  was,  if  ha 
did  not  complain  of  his  leg  and  hack  by  the 
fall?  r  ^  J 

Bullock.  He  complained  of  his  aukk  and  hia 
side. 

Acton.  Please  to  ask,  my  lord,  if  there  was 
any  irons  on,  should  he  have  seen  them. 

Mr.  Baron  Career.  I  think  that  question  will 
not  be  so  much  for  your  service ;  you  may 
have  it  asked  if  you  please. 

Robert  Holmeg  sworn. 

Acton.  Please  to  ask  him,  my  knrd,  whether 
he  remenibers  the  eteape  of  Bliss,  and  when. 

Holme$.  1  know  of  Bliss's  brtttkingout  into 
Axe  and  Bottle  yard,  and  saw  Acton  and  Ro- 
gers brinjif  him  mto  the  prison,  supporting  him 
upon  their  shoulders. 

Acton.  Please  to  ask,  if  he  had  any  irons  on, 
or  abuse  given  him. 

Holmet.  He  had  no  irons  on,  no  abuse 
given. 

Acton.  What  did  he  complain  of? 

Holmes.  He  only  complained  of  his  legs. 

Acton.  Where  did  he  go  afler  he  was  dis- 
charged ? 

SSlma.  He  went  and  lodged  at  one  Gre- 
sham's, and  I  drank  with  him  very  ofUn  in  an 
evening,  and  ha  and  Itook  a  walk  together, 
and  be  then  declared  to  me,  that  Acton  liad 
used  him  very  well,  and  if'  it  had  not  been  for 
him,  he  must  have  perished  before  he  got  dis* 
charged ;  and  when  be  came  back  to  Mr.  <W^ 
sham's,  be  told  me,  he  was  to  go  to  workflk 
Soothgate,  which  he  did^  and  stayed  there  nine 
days ;  and  when  he  came  back,  nesaid  he  had 
catcbed  an  ague,  and  took  a  sweat ;  and  two 
or  three  days  after  that  went  into  St.  Thomas's 
Hospital.  I  met  Bliss's  wife  on  the  bridge, 
and  she  said    ■ 

Mr.  Marsh,  1  apprehend  what  she  said  can* 
not  be  evklence. 

Mr.  Baron  Carter.  I  tell  yod  how  far ;  she 
is  a  good  witness  to  contradict  herself. 

Mr.  Marsh.  You  can  only  call  this  witness 
to  invalidate  her  testimony.  'What  dui  she  say 
about  her  husband's  deatn  ? 

Mr.  Baron  Carter. '  She  has  said,  the  blows 
he  received  from  Acton  were  the  occaskm  of 
his  death  ;  and  the  witoess*  may  be  asked  to 
what  she  said  as  to  that.  Dh\  you  see  any 
irons  upon  Bliss,  after  the  fall  from  the  house  ? 

Holmes.  No. 

'  Mr.  Baron  Carter.  Was  he  in  the  Strong 
Roomf 

Holmes.  No^  he  was  in.the  sick  ward. 

Acton.  Please  to  ask,  my  lord,  how  long 
he  was  in  prison  after  he  came  out  of  the  sick 
ward. 

Mr.  Baron  Carter.  What  say  yoo  to  that 
question? 

H,olmes.    Seven  or  eight  months. 

Acton.  What  condition  of  health  was  he  in  f 

Hotmt.  Verygood^ 
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A§ton,  Ple&se  to  ask,  if  he  erer  conij^lained 
of  any  thine  hut  his  lanae  legp. 

'Botmes,  I  ne?er  heard  him  cooiplaiQ  of  any 
thing'. else.  He  was  at  work  se?eral  times  in 
*ittj^  room. 

Mr.  Ward,  He  did  complain  of  one  legjou 
Bay ;  did  he  not  complain  of  both  f 

Holmes,  No,  he  never  did. 

Mr.  Harding.  Did  you  never  see  bim  fet- 
tered after  he  attempted  to  escape  P 

Hoimes.  No,  I  never  did. 

Mt.  Baron  Carter.  Before  he  went  into  the 
nek  ward,  was  he  in  the  kxlge? 

Holmes.  I  came  down  mlo  the  lodge  with 
him. 

Mr,  Baron  Carter,  Where  was  he  icarried 
pext? 

Holmes.  He  was  set  down  there. 

Mr.  Baron  Carter.  Yon  did  not  see  him  in 
the  yard  f^Holma.  Ho. 

BIr.  Baron  Carter,  The  witnesses  say,  that 
lie  was  first  brought  into  the  lodge,  an  j  there 
had,  irons  put  on,  and  then  Was  carried  into  the 
Tard,  lind  there  it  ilras  that  all  the  witnesses  say 
pe  was  beat. 

Mr.  Marsh.  I  did  not  tiear  that. 

Jtf  r.  Barpn  Cartp'.  It  is  so  said. 

Mr,  Marsh.  When  did  he  fall  f^m  the 
liouse  ?  * 

Bolmef.  ^  About  seven  '()r  eijcrht  oMock  at 
Hl^t.  ^ 

Mr.  Marsh.  What  time  of  Ae  year  was  if  ? 

Holmes.  1  can^t  say  1 1  believe  about  March. 

Mr.  Baron  Carter.  Let  che  time  be  whenever 
It  win,  it  must  be  taken  after  the  fkU  off  the 
.Jkuse. 
^Mr.  Marsh:  When  did  he  fttl? 

Bolmes.  As  near  as  1  can  guess,  in  March 
iiext  coming,  four  years  ago. 
^  Mr.  Mardi.  You  were  speaking  of  his  con- 
^nuing  well  when  he  came  out  of  the  sick 
vard ;  when  did  he  come  out? 

Holmes.    About  two  months  after  March. 
;    Mr.  Marsh.  Were  you  a  prisoner  thenf 

Holmes.  No,  I  was  a  prisoner  before. 

Mr.  Marsh.  You  were  discharged  then,  a^d 
livrd  in  the  prison  T—Holmes.  Yes. 

Hr.  Marsh,  Hnd  you  not  the  privilege  of 
legate? — Holmes.  I  was  no  prisoner. 

Mr.  Matjh,  Had  yon  no  priiril^ge  granted 
ybuf 

' ,  Holmes.   Yes,  by  Mr.  Darby.     I  had  tbie 

Mvilege  of  lodging  in  the  prison ;  he  gave  it 

Die  gratis. 
Mr.  Marsh,  When  were  you  discharged  P 
Holmes.  About  fpur  y^rs  since,  tryr  the  Act 

of  Insolvency. 

]|f  rs.  Bliss,  htiii|^  ia  Coort  to  donfiront  Holmes. 

Aeton.  I  desire  he  mav  give  an  account  of 
the  conversation  he  had  with  Mrs.  Bliss. 

Holmes.  I  met  Mrs.  Bliss  on  Saffron -hill, 
and  she  luld  use,  she  thanked  God  her  husband 
^as  dead. 

Mr.  Baron  Carter.  Did  she  tell  yoa  what 
was  theoccasion  of  his  death?  Wfc»t  did  she 
tell  you  he  died  of? 


Holmes.  That  he  died  of  an  ariie  and  l^er 
in  St,  Thomas's  hospital.  I  met  her  on  Toes- 
day  last. 

Mrs.  Bliss.  My  lord,  I  did  meet  fahn  ob 
Tuesday,  but  never  said  any  such  wonls;  thei% 
was  no  auch  word  spoke. 

'  ^enryCkapmanwmims, 

Acton,  Don't yonramember  Bliss's attMipt 
to  escape?  x 

Mr.  Baron  Carfer,  I  would  have  yon  taka 
one  thing  for  grantod,  that  he  feU  off  the  bonas ; 
aak  any  thing  that  waa  the oonsequeoceof  that. 

Acton*  Please  to  ask  biiD»if  be  sawBUn 
after  he  fell  off  the  house. 

Chapman,  Bliss  was  found  in  the  An  aid 
Boale  yard,  and  was  brougtit  in ;  he  bad  hurt 
his  1^,  and  aa  soon  as  he  cave,  he  wss  pot 
into  the  sick  ward ;  Dr.  Draper  was  sent  far 
to  him,  and  used  what  means  be  thought 
proper. 

Mr.  Baron  Carter*  Tell  me  if  yoa  saw  biai 
when  be  went  back  to  the  lodge  ? 

Mr.  Chtlpmanf  He  was  carried  to  the  tick 
ward  directly,  f  saw  Bothiiiffof  him  till  hs 
was  braugbt  into  the  siisk  ward. 

Acton^  My  (onl,  Chapman  was. n^ oat  stall. 

Mr.  Baron  Carter.  Bliss  «nst  ooma  ina 
the  lodffe  ?— CAapmsa.  Yes. 

Mr.  Baron  Carter,  Wbara  does  ha  ft, 
through  the  yard  to  the  lodge? 

Pkapman,  I  saw  nothing  tbere;  bat  be  aai 
carried  to  the  sick  ward,  and  the  doctor  vsi 
called  out  of  bad  to  him.  - 

Acton*  I  desire  be  may  be  asked,  wbetbar  1 
did  not  Older  the  doctor  to  conie  m  bioti  and  kt 
him  bavie  three- penoe  [two-pence,  p.  48^] 
per  day  while  he  was  sick.^-OAajpaMa.  Y|a» 

Mr.  Baron  Carter.  Hoir  knig  did  be  con- 
tinue in  the  sick  ward  ? 

Qhapman.  I  canH  tell  haw  long. 

Acton.  Please  to  ask  him,  if  he  dont  re- 
member Bliss's  being  constable  of  the  poop 
ward,  and  drawing  gamiihes  for  bis  ralow- 
prisoners. 

Chapman.  Yes,  f  do  remember  it  very  Well 

Acton.  What  condition  was  Bliss  In  wbenbs 
was  brought  out  o^  the  sick  ward  ? 

Chapman.  He  Was  .j^ealthfol,  but  complaindi 
•of  the  hurt  of  his  leg. 

Aeton.  Did  vou  ever  see  any  irons  on  fainif 

Chapman,  lyo. 

Acton.  Did  yon  see  him  in  the  flMrfNy 
Room  f—Qhopman*  No. 

Acton.  Pleasetoaak,  my  lord,  if  hedidnot 

usually  see  Bliss  evpry  day. 
Chapman.  I  saw  him  (requentl]^.  ^ 

Acton.  Did  ^u  ^ver  hear  him  cMnplain  « 
having  irons  on?  ^^ 

.  Chapman^  No;  but  hedesir^  me  tomin 
interest  to  get  him  the  charity  itaonHyi  to  get 
'him  out  of  the  gaol.  ^^ 

Acton.  Please  to  ask,  If  he  did  not  go  with 
Bliss  into  the  sick  ward,  and  if  f  stamped  tiPj* 
his  breast.  How  long  did  he  poottniia  m  him 
after  ha  pame  out  of  the  fcick  ^«rd  ? 


i^]  for  Hkf  Murder  of  Thomii 

dapman,   tt  was,  to  the  best  of  my  me- 

monr 

Mr.  Slrvnge,    Was  i\  z  great  or  a  little 

while? 

Ckttpman,  It  wasaconsnleraUetime;  boti 
caA't  be  eertllor. 

Acion,  Please  fo  ask,  whetb^  he  oeTer  saw 
BlisB  at  Mr.  Gresham's  ? 

iSfrtfpnum.  i  4rank  with  him  there. 

AeUm.  How  was  he  in  health  there  F 

Ckoj^mai^  He  was  well  io  health ;  and^he 
•aid  biinsdf,  he  was  as  well  as  e?er  he  was  id 
hfeMb. 

Mr.  Baron  Carter,  Who  ts  CAresham  P 

Chapman.  He  keeps  the  Dofphin  aIe*hoii8e, 
lltt  the  gaol  door. 

Iftr.  Baron  Csrfeir*  Y6asa^  hftn  wtien  be 
^taiefroitt  Sonthgate ;  tell  me  whether  he  was 
well  in  health  then  P 

Chmnan.  He  wis  w^  then  ;  but  he  eom- 
pbfod  of  a  fctitch  in  his  side,  kM  thai  he  had 
90  aihnent,  and  dkftt  Work  did  ttot  agree  with 
Idm. 

Mr*  Baron  Cmrter.  Was  he  well  io  health 


CMapmmn.  HewasWeninb«aTth,httt4rish^ 
to  M  into  the  hospitlA. 

Mr.  Baron  Car/er.  Did  he  eomplam  <^  an y 
lllosageof  Aptonf 

Chap/Han.  Neretio  hhlHe. 

Acton,  Be  pleased,  rov  lurd,  to  adc  him  as 
to  the  ^ronff  Koom ;  Whether  TThe  was  to  be 
lodc^  up,  he  WM6  not  rather  choose  to  be 
l0dced  up  ihfire,  than  in  tire  wanti. 

Chapman,  Yes. 

Acton,  Whether  prt^ners  hare  not  chose  to 
lye  there,  rather  than  in  any  other  room  P 

Ckapnian,  1  "hate  heard  sereral  people  re- 
quest ic 
^  Aet&n,   Is  there  any  common  sewer  runs 
9oder  the  Strong  Room  P — Chapman,  No. 

Mr.  Ma/th,  Yon  say,  there  is  no  common 
fewer  under  the  Strong  Boom  f 

Chapman,  f  am  sure  of  it. 

Mr.  Marsh,  Have  ybu  nh  place  or  office 
in  the  gaot  P 

Chapman,  1  draw  beer  Ibr  twehe^-pence  a 
harrel,  which  Hr.  Halsey  gives  tne ;  and  ric^ 
foals  and  drink  from  Mr,  Wilson,  and  since  he 
died,  from  Mr.  Acton. 

Mr.  Mafsk,  What  flalsey  P 

Ch^man.  Halsey  the  breWer. 

Mr.  If artf.  Ybn  say,  you  beitd  BlisB  cbm- 
jpbio  after  he  was  at  Sonthgate ;  What  did  he 
eonD|ihrin  of  P 

Chapman,  He  did  complhin  of  his  legsswell  - 
ing,  and  oth^  pams,  and  muh^  to  be  in  the 
fiospital. 

Thomas  Fletcher,  surgeon,  sworn. 

Aeton,  Mr.  Fletcher,  pray  tell  the  Court, 
after  Bliss  fell  from  the  tionse,  "whether  you 
iDoked  after  him  in  the  sick  ward. 

Fletcher,  I  rishi^  peo^  in  the  sick  watd, 
nd  the  deceased  adced  me  to  look  ii  His  leg; 
I  did  look  opbo  it,  and  saw  te  large  tumour, 
and  used  Ifte  heat  aseans  1  could.    1  weikt  to 
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my  o#n  ward,  and  got  some  oUS)  and  used 
them  6rst,  and  then  applied  a  plaister.  I  ofM 
asked  hhn  where  his  pam  waaP  He  said,  he 
felt  no  pains  hot  in  chat  part.  In  aboot  14 
days  time  I  took  off  that  plaister,  and  pot  oo 
another,  and  then  he  was  removed  into  another 
ward.  I  waa  then  released,  but  1  went  to  see 
him  now  and  then ;  and  io  the  month  of  Fe- 
bruary or  March  following,  *  I  asked  him  how 
he  did  P  He  had  either  a  rale  or  stick  in  b^ 
hand,  and  pointed  to  his  ankle,  and  said  he 
should  nerer  be  well  as  long  as  he  Irred.  I 
afterwards  met  him  in  Wesimin8ter-hall,  aUd 
he  told  me,  that  he  was  released  by  some  ehaw 
rity  m<H!key ,  through  Mr. .  Acton's  means,    • 

Mr.  Baroo  Crr^er.  WhowaatheooeaslMldif 
bis  bemflT  let  out  P 

FUteher,  He  always  gave  AedSto  o  gnod 
word ;  and  said,  be  was  released  by  a  geaHHw 
min  doitohkgtheire  with  eharitf- money. 

Acton,  I  desire,  my  lord,  he  may  Be  aiketfy 
ff  he  (Bliss)  had  any  iraos  oA  P 

Fletcher,  I  never  saw  him  with  iroMi  oo. 

Mr.'  Bafron  Vhrter,  When  he  eama  out  of 
tbtM  rooA,  and  was  put  into  the  sick  ward,  had 
he  any  irons  on  then  P 

Fktehtr,  He  had  no  ikrMs  on. 

Acton*  Pkase  to  ask,  if  there  wan  an^ 
bedding. 

Fletcher,  I  saw  some  bedding,  and  asked 
who  lay  there.  They  did  Aot  ten  me  the  par* 
ticular  mag.  bat  t6ld  me  a  gentleman. 

Acton,  nease  to  ask  him,  as  to  the  Strong 
ftddin,  ffit  wasdamp. 

Fietcher.  I  do  not  think  it  was  auy  wSj^ 
damn. 

Mr.  Ward,  You  say  there  was  a  gredt 
kweUidg  ujfon '  one  of  his  legs ;  was  it  not 
eat  into  P—l'/efcA^r.  No. 

Aeton.  Please  to  ask.  H^  there  was  any'oon- 
tdsloi)  6f  the  dtber  leg  P 

Fletcher,  There  was  not. 

Acton,  Did  you  ererisee  Bliss  in  irOns  P 

Fletcher.  1  have  seen  him  whh  fetters  on.  ' 

Mr.  Trif^,  Do  you  remember  the  lime  of 
Blisses  toakiiigliisesclipeP — Fletcher.  Yes. 

Mr.  Trigg,  Were  there  other  ^ple  pot  i& 
irons  P  ; 

Acton.  I  desire  he  may  'he  asked,  trh^thar 
he  e^er  saw  Bliss  in  irons,  after  his  last  attempt 
to  escape  P — Fletcher.  I  did  not. 

Mr.  Baron  Carter.  What  Was  Acton's  he- 
hariour  to  the  prisoners,  according  t6  yoUr 
observations, 

Fletcher.  1  nersr  saw  hhn  appear  otfaerkise 
than  rery  handsome,  and  very  well  to  them, 

Thomas  WJsitferd  sworn. 

Acton^  1  desire,  my  lord,  be  may  be  aslmd, 
if  Blim  did  not  attempt  to  escape. 

Mr.  BarOn  Carter.  It  Is  i^reed.— TeH  me 
how  he  was  after  his  ftill  olrth^  house, 

Whitfi^rd,  I  saw  him  in  prison. 

Mr.  Bahm  Carter,  l^ell  me  how  he  Iras. 

Whitford.   From  Ootober  to  February  (l. 
was*  discharged  thesaihe  dhy)  he  was  as  well 
as  ever. 
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Acttm,  Please  to  ask  what  he  said  id  rek- 
tioD  toQie. 

Whitford.  He  (Bliss)  said,  that  if  it  had  not 
beeo  for  Acton,  he  shtmld  not  have  got  out  of 
prison;  and  be  himself  bad  spoke  respect- 
fully of  him,  and  so  had  bis  wife. 

Acton.  Did  you  go  to  Mrs.  Bliss  f 

Wkitford.  1  went  to  Mrs.  Bliss,  in  the  ale- 
bouse,  where  she  lived ;  and  she  desired  I 
would  take  no  notice  that  her  husband  was 
deaA ;  and  told  me,  he  went  into  the  country 
to  work,  and  there  catobed  cold,  and  was  car- 
ried into  the  hospital,  and  died  of  it ;  which 
,  was  thought  the  occasion  of  his  death. 

Acton.  What  do  yon  think  of  the  Strong 
Boom  ?^Whitford.  It  is  a  Strong  Room,  but 
the  best  room  on  the  common  side  of  the  gaol; 

Mr.  Baron  Carter.  Do  you  say,  it  is  the 
best  room  on  the  comoMU  side  ? 

Whitford,  Yes^  for  whdesomeneM  and 
deanneas. 

A^on,  Please  to  ask»  what  was  my  general 
behaviour  to  the  rest  of  the  prisoners. 

WhUford,  I  never  saw  you  strike  a  roan. 

ilc^ois.  What  was  my  character  among 
tfaemf 

Whitford.  You  had  a  very  good  character; 
you  gave  victuals  to  tliem  every  week. 

Robert  Walter  sworn. 

Acton.  Did  you  ever  see  me  misuse  Bliss  F 

Walter.  Bliss  was  never  used  ill  by  you. 

Acton.  Had  he  any  irons  on? — Walter.  No. 

Acton.  Did  he  make  any  complaint  ?  Was 
1  there? 
^  Mr.  Baron  Carter.  I  remember  the  ques- 
tion when  Hoggins  was  tried;  it  was  asked 
then,  if  he  was  there  or  not  ?  You  know  I 
advised  Hug^ns  against  answering  ^qu.  ask- 
ing :  seethe  Case  of  Huggins,  ante."]  it  (speak- 
ing to  BIr.  Strange).   What  condition  of  health 


was  miss  m  after  his  foil  ? 

Walter.  In  a  small  process  of  time  he 
walked  about  the  gaol  as  well  as  I  did,  and 
spoke  hearty. 

Mr.  Baron  Carter.  Did  yon  hear  Bliss  say 
any  thing  of  Acton  F 

Walter.  Never  any  thing  unhandsome. 

Mr.  Baron  Carter.  That  is  not  the  question. 
Have  you  heard  him  say  any  thing  about 
Acton? 

Walter.  1  have  heard  him  speak  in  praise 
of  him. 

John  Chope  sworn. 

Actm*  Please  to  ask,  my  k>rd,  what  state 
of,  health  Bliss  was  in. 

Mr.  Baron  Carter.  Did  you  see  Bliss? 
What  condition  was  he  in  after  his  foil  ? 


Chc^e.  He  was  in  very  good  condition. 
About  February  I  eat  and  drank  with  him  out 
of  the  place  at  Gresham's,  and  he  was  in  good 
health  then,  and  talked  of  going  into  the 
country  to  work. 

Mr.  Baron  Carter.  What  did  he  comphun 
of  ?-r-CAoj)e.  Nothing. 

Mr.  Baron  Ctrter.  Did  you  see  him  when 
he  came  back  from  the  country  ? 


Chope.  I  did ;  and  he  said,  the  ooontry  air 
did  not  ag^ee  with  him. 
'  Mr.  Baron  Carter.  Did  yon  ever  bear  him 
complain  of  the  ill  usage  of  Acton  ? 

Chope.  No,  his  wife  told  me 

Mr.  Baron  Carter.'  I  must  not  hear  yon 
tell  any  thing  of  her,  but  what  may  contradict 
wliat  sbe  said.  Pray,  what  did  you  hear  Mrk 
Bliss  say,  in  relation  to  her  busbiand's  death  ? 

Chope.   Nothing. 

William  Bolland  sworn. 

Mr,  Baron  Carter,  What  have  you  tossy? 
Do  you  know  of  Bliss's  breskingout? 

A»//an<^.  I  saw  him  after  it.    . 

Mr.  Baron  Carter.  What  did  he  comphun 
of?'^Bolland.  Only  of  hurting  one  leg. 

Acton.  Please,  my  lord,  to  Mk,  how  be  wu 
in  health. 

Bolland.  In  as  good  as  I  am. 

^c^on.  Did  you  eat  and  drink  with  him  ? 

Bolland,  Often,  at  one  Grenbam's. 

Acton.  Please  to  ask,  if  he  did  not  fetch 
breadL 

Mr.  Baron  Carter.  What  signifies  that,  I 
don't  see  how  it  affects  you  one  way  or  the 
other.  Did  you  see  him  after  h^  was  out  of 
custody? 

Bolland.  Yes,  I  saw  him  at  Gresham's ;  and 
I  met  his  wife  on  Tuesday  last,  and  asked  ber 
to  drink  some  gin. 

Mr.  Baron  Carter.  I  must  not  let  yon  go  on 
so.    What  did  be  (Bliss)  say  of  the  prisoner  f 

Bolland.  That  he  was  very  civil  and  kindte 
him. 

Mr.  Ward.  Did  Mrs.  Bliss  teU  you  what  her 
husband  died  of  ? 

Bolland.  She  said,  she  believed  he  died  of  SB 

ague  and  fever. 

Mr.  Ward.  Did  you  see  his  legs  after  be 
fell  ? 

Bolland.  Yes,  both,  and  one  of  them  wis 
swelled. 

Mr.  Ward.  You  are  sure  both  were  not 
swelled?— Bol/oiu/.  No,  only  one. 

Mr.  Baron  Carter.  What  is  that  be  says  ? 

Mr.  Strange.  Repeat  the  answer  to  my  lord. 

Bolland.  1  saw  only  one  of  his  legs  stvellea. 

John  Wetthy  sworn* 

Acton.  How  was  Bliss  in  health,  after  lbs 
second  attempt  to  escape  ? 

Wcitby.  laawhimtbenightbewasbroogbt 

in. 

Mr.  Baron  Car/er.  Did  he  compbin  of  ooa 
or  both  legs  ?^)rerti»y.  One  only. 

Mr.  Baron  Carter.  What  health  was  be  ni  J 

Wettby.  He  was  in  the  sick  ward,  and  I 
don't  apprehend  he  wanted  health ;  be  was 
only  laaie. 

Mr.  Baron  Cer/er.   What  did  BIim  i»7  ^ 

the  occasion  of  his  death  ?  ^    .. 

West^.   HbwifetoWmchewasatSootb- 

gateatwork  four  or  five  days,  m**^"***'!^ 
borne  on  the  Sunday  following ;  and  his  wiis 
said,  he  was  very  well,  but  the  counuy  was  ty 
coW  for  him  j  but  he  went  back  the  week  «w- 
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towiogf,  and  she  and,  he  worked  a  day,  or  a 
day  aod  half,  but  the  couDliy  was  «o  cold  he 
could  not  bear  it.  1  did  not  see  her  aliter  his 
death. 
Mr.  Baron  Carter.  What  did  Mrs.Blisasav  f 
WeUb:^,  That  he  had  caught  cold,  which 
she  took  to  be  the  cause  of  bis  iUness. 

Christian  Fantfy  sworn. 

Mr.  Baron  Carter,  Did  you  see  Bliss  after 
the  iall  from  the  house  ? 

Fandy,  He  lay  by  me  four  months  in  the 
Uueen'sward. 

Mr.  Baron  Carter,  The  Queen's  ward  f 

Acton,  He  was  remored  from  the  sick  ward 
to  the  Queen's. 

Mr.  Baron  Carter,  What  health  was  he  in  f 
Bid  be  make  any  oomplaint  ? 

Faiufy.  I  nerer  heard  him  make  any  com- 
plainty  but  of  bia  ankle. 

Bfa-.  Baron  Carter,  Did  he  complain  only  of 
eoeleg? 

Fandy.  It  must  beonelejif.  He  could  not 
iye  down  at  nights ;  and  the  other  leg  was 
only  swelled. 

Mr.  Baron  Carter,  Did  you  see  him  at  the 
Dolphin  f'-Fandy,  I  did  several  times. 

Mr.  Baron  Carter,  Did  he  complain  of  any 
tfang  at  his  ooming  eut  of  the  gaol  ? 

Fandy.  He  desired  me  to  lend  him  half  a 
foinca,  and  he  would  go  to  work. 

Actan.  Be  pleased,  my  lord^  to  ask,  if  he  saw 
him  in  the  hospital. 

Mr.  Baron  Carter,  What  say  you  to  thatf 

Fan^.  Mrs.  Bliss  told  me  her  husband  was 
gone  to  the  hospital ;  and  1  went  into  the  hos- 
pital to  him,  and  asked  him  how  he  came 
there  ?  He  said,  he  was  at  work  in  the  conn- 
tiy,  and  polled  off  his  waistcoat,  and  catched 
o«d. 

Mr.  Baron  Carter,  What  was  the  prisoner's 
general  behaviour  ? 

Fandy,  I  had  been  there  ten  months,  and 
never  saw  any  harm  'done  to  any  prisoner  in 
thattiose. 

Hester  Long  sworn. 

AcU»*  I  desire,  my  brd,  she  may  be  asked, 
if  she  saw  Bliss  after  he  came  out  of  prison. 

Mr.  Baron  Carter,   What  say  you  to  that  F 

Mrs.  Long,  I  staid  at  the  Dolphin  ale-house 
to drink/when  he  came  out,  and!  wbhed  him 
well  of  Mog  out ;  be  thanked  me,  and  said  it 
was  owing  to  Mr.  Acton ;  and  said,  God  bless 
kia,  he  i^  me  out.  1  asked  him,  If  he  was 
arrested  again,  what  he  would  do?  he  said, 
AclOD  woMd  stand  by  him.  Mrs.  Bliss,  my 
sister- In -law,  came  there,  aadrfie  said,  that  he 
was  as  well  as  ever  in  his  life ;  and  on  the  Sa- 
tnrday  se'nnight  alter,  he  came  to  ray  boose, 
in  Bast-Smitbfield,  and  said  to  his  wife,  Go 
borne  10  dinner,  for  I  must  go  to  Mr.  Cowley, 
6r  1  have  seven  shillings  and  six  pence  to  take 
of  him  for  wages ;  and  afterwards  1  saw  him  in 
ttie  honital. 

Mr.  Ban»  Carter,  What  was  the  matter  with 


Mrs.  Lang,  Mrs.  Bliss  desired  to  lodge  with 
me ;  which  she  did,  and  she  told  me,  her  hus- 
band wanted  to  see  me  ;  and  when  I  went  to 
him,  he  said.  Sister,  I  am  going  to  leave  the 
world :  1  said,  it  was  only  going  a  litUe  before 
me. 

Mr.  Baron  Carter,  Pray  tell  whether  be 
made  any  complaint  to  you  of  any  thing  f 

Mrs.  Long,  No. 

Mr.  Baron  Carter,  What  distemper  did  he 
die  of  in  the  hospital  f 

Mrs.  Long,  He  said  no  mere  than  that  he 
catched  ooldat  Soothgate. 

Acton,  I  desire  she  may  be  asked,  what  sht 
heard  Mrs.  Bliss  talk  about  any  money  she  was 
to  have  in  this  jproseeutioD,  and  from  whom. 

Mr.  Baron  Carter,  Answer  that  question, 

Mrs.  Long.  I  never  heard  do  more  talk  tiU 
within  these  four  months ;  and  then  a  messen- 
ger came,  and  said,  there  waa  money  for  Mrs^ 
Bliss  in  South wark  ;  and  when  she  went  there 
the  gentleman  was  not  at  home;  and  when 
she  came  back,  she  said,  she  should  have  thirty 
or  ibrty  ohiUings.  I  asked  for  what  ?  She 
said  upon  account  of  going/to  swear  against 
Mr.  Acton. 

Actcn,  Please  io  ask,  whether  somebody 
gave  her  any  clothes,  and  who. 

Mrs.  Long.  The  next  day  after,  she  gave 
oikt,  that  she  was  to  go  to  some  gentleman^ 
and  I  asked  to  whom  F  She  said,  to  the  com* 
mittee,  and  she  should  have  forty  or  fifty 
paunda;  and  when  she  ^nie  home,  I  said, 
Nanny,  I  hope  yon  will  not  be  so  foolish  to  go 
to  take  away  the  life  of  a  man  for  forty  or  fttVy 
pounds.    After  that  she  went  to  service. 

Aeton,  Did  you  not  see  Bliss  and  her  brother 
together,  and  what  was  the  conversation  ? 

Mrs.  Long..  1  said  [ifo.  saw]  Anne  Bliss  and 
her  brother  together,  and  he  cautioned  her  to 
take  care  what  she  did ;  and  she  said  she  was  to 
have  forty  or  fifty  guineas;  aOd  he  said,  Make 
it  up ;  if  you  go  to  Acton,  he  will  give  you  a 
couple  of  guineas  ;  and  she  said  she  cooM  not 
go,  for  her  master  said  she  should  [qu.  not]  take 
100/.  She  (Bliss)  came  and  said,  some  time 
after,  she  had  two  guineas  given  her  bv  one 
of  the  gentlemen  or  the  committee,  and  that 
she  dkl  go  and  live  with  him  in  an  alley  by 
Little  Moor-Fiekls. 

Mr.  Baron  Carter,  You  talk  foster  than  I 
can  take  notes  of  what  vou  say  ;  you  have  no 
occasion  to  talk  so  much .  W  hom  did  you  say, 
she  said,  she  went  to  live  with  T 

Mrs.  Long,  One  of  the  committee. 

Mr.  Oglethorpe,  My  lord,  with  humble  sub- 
mission, I  desire  leave  to  speak. 

Mr.  Baron  Carter,   Sir,  you  may. 

Mr.  Oglethorpe,  Then,  my  lord,  I  desire  this 
matter  may  be  tliorooghtly  sifted,  and  the  evi- 
dences may  be  confronted.  - 

Upon  which  Mrs.  fi/wwas  called  tocoa- 
ft'ont  Hester  Long, 

Mrs.  Bliss,  When  T  went  to  my  sister  Long, 
she  said,  ^he  would  have  me  consider,  not  to 
be  ruled  by  Mr.  Newlandi  and-  if  I  wonM,  she 
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^ould  go  to  Air.  4^ton  and  make  it  up,  ttai  lie 
wonld  ffive  me  someUiio^:  I  told  her,  she 
H^fer  liked  my  husband,  aud  Mr.  Jeoniu^ 
would  not  foiyiire  roe,  if  I  made  up  my  hus- 
band'f  death  ;  and  she  (Long)  said  agaiq,  her 
husband  would  not  forgi?e  me,  i^d  wondered 
how  I  oo«ld  pretend  to  go.  I  told  her  efter 
that,  my  master  Jennings  had  lent  me  two 
guineas,  and  desired  the  gentleman,  lyhere  I 
went  to  live,  that  he  would  see  the  money  laid 
out ;  and  ga?e  the  gentleman  tlie  money  with 
ikis  oHfa  hands,  and  bis  wife  laid  it  out  for  roe. 

Mr.  Baron  Carter.  Did  you  not  say^  that 
irou  were  to.ha^e  iO  or  50/.  ? 
.    ^lrs.  Blisi.  I  said  no  such  thing. 

Mrs.  Long*  The  person  that  came  from 
Newlajad  saidy  it  would  be  a  great  deal  in  her 

mr.OgUtkarpis.  I  dfWM'eahe  mav  be  afked, 
who  that  person  was,  and  whether  he  was  one 
of  the  committee^ 

Mr.  Baron  Carier.  Who  was  Mr.  Newland  ? 

Mrs.  Long,  Jl  baker  in  South  wark. 

Mr.  Baroa  Carter.  Mrs.  Blirn,  I  ask  you> 
whether  yen  saki,  that  Mr.  Jennings  toU  you, 
that  you  should  not  take  IOC/. 

Mrs.  B^.  He  said,  if  they  were  to  offer  me 
100/.  I  should  not  lake  it,  not  to  do  justice  to 
my  h«i4isnid« 

If  r.  Bw^n  Carier.  How  came  you  to  leajre 
J/enoings's  service  ? 

Mrs-  Bliit.  There  wereao  many  came  flock- 
mf  np  end  downaAer  me,  that  I  oouM  not  live 
with  hMh  These  came  two  gentlemen  last 
fhinday. 

Mr.  JUckardton.  You  say  you  could  not  Uve 
vritb  your  master,  because  so  many  people 
came  after  you.    Whom  did  they  come  fixnm  ? 

Mra.  JUtas.  They  said  they  came  from 
Acton. 

Mr.  Baron  Carier.  What  they  aaid  is  no  evi* 

Mr.  Ogletk9rfe,  My  k>rd,  J  must  wkh  all 
hmmbie  suhmimion  bi^'leaee  to  speak,  ttepu- 
lation  is  a  very  italoable  thing  ;  and  here  is  an 
eapersion  thcown  out  .at  random  agsiost  a 
womber  of  a  oommittee,  which  may  affect  Ike 
nhnraoters  of  seeeral  gentlemen  wiio  are  not 
kere  present. 

Mr.  Baron  Carter,  There  are  many  com- 
mittees, and  1  ■•kould  jia^e  taken  aotice  if  any 
Ihing  had  been  said  of  any  committee  of  the 
flmmt  of  Ciommons. 

Mr.  Oglethorjm,  There  are  vomy  com- 
mittees, as  yoiir  kNrdship  says;  there  is  one  of 
nMermen«  jtkere  waa  also  another,  which  I  find 
b  not  forgot.  I  wonid  have  them  explain  what 
committee  they  mean;  the  charge  is  a ?ery 
hm^  one,  no  less  than  subornation  o^'  penury, 
and  lilts  Immded  on  a  hearsay,  so  as  to  render  it 
impossible  for  any  persona  to  justify  them* 
aelv€s :  1  therefore  desire  this  may  be  strictly 
«camined  into,  and  insist  upon  knowing  who 
this  person  was,  and  his  name. 

Mr.  Baien  Cimtcr.  Wsa  there  any  name 
meutioned  ? 

Mm.  L»ng.  Sheamdy  one  of  the  committee. 
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and  the  committee^e  epouse  was  to  fay  out  the 
money  for  clothes. 

Mr.  BUkardum*  I  ask  you,  whether  or  no 
she  said  she  was  to  have  two  guineas  from  Jsn- 
niogs,  or  any  one  else  ? 

Mrs.  Long,  From  nobody  but  Mr.  Jeoningi. 

Robert  Cok  sworn. 

Mr.  Acton.  My  lord,  please  to  ask  Robert 
Cole  if  1  gave  Bliss  money  P 

Coie.  Some  time  sfter  the  committee 
met,  they  had  sat  once  or  twice,  I  met  Mrs. 
Bliss  on  London- bridge,  and  iisked  her,  if  the 
bad  been  with  the  committee  or  Acton.  She 
said.  No ;  but  if  Acton  would  give  her  5/.,  >be 
would  not  mention  any  thing  of  her  hosband'k 
death. 

Mr.  Baron  Car/^r.  How  long  was  this  before 
Acton  was  taken  up  P 

Cole.  About  three  weeks  ;  T  csn't  be  certain. 

Mrs.  Blits,  i  said  no  such  thing. 

Mr.  Rickardton.  Are  you  subpoenaed  P* 

Cote.  No. 

Mr.  Richardson.  How  eame  you  here,  if  oat 
subpoenaed  P 

Cole.  Hearing  Mr.  Acton  was  to  be  tried, 

Mr.  lUchardMt,  How  did  you  know  be  VM 
to  be  tried  P 

Cole^^l  heard  it  by  being  in  the  Manhskei 
as  a  prisoner. 

T^ofRoi  Rogers  sworn, 

Acton.  What  nsage  did  Bliss  receive  sAer 
he  fell  off  the  house  at  the  Marshalsea  ? 

Rogers,  His  ankle  was  swelled  as  bfg  at 
•his  calf. 

Aetm,  I  desire  he  may  be  asked,  bow  tbf 
other  leg  was. 

Mr.  Baron  Carter,   What  say  yon  to  that? 

Rogers.  As  osaal. 

Acton.  I  beg  he  may  be  asked,  wkdherle 
was  with  Blim  when  he  jeas  brought  iaio  tbe 
lodge. 

Kogers.  Mr.  Acton  and  1  supported  ^'^v. 

Mr.  Baron  Carter,  This  roan  was  seemed 
of  beating  Bliss;  I  wih  not  pren  tbetbiBg 
upon  him  to  affect  himself, 

Serj.  Baynu,  if  he  thinks  himself  Uw*^ 
he  may  be  voluntarily  a  witness,  thoegk  m 
could  not  be  obliged  to  it. 

BIr.  Bajcon  Cnrter.   He  may  be  a  witaeiaj 

M  don't  let  me  lead  J>im  into  any  thing  »» 

may  iiyare  himself.  ,  *  tl. 

Acton.  Idesiiwthenheoiay-keaakedyil*^ 

saw  Bti^s.in  the  sick  ward  P  '      «^ « 

Rogers.    I  did;    and  Mr.  Acte»  Mnt^^ 

surgeon  into  ihcHck  ward  tOibalbe  bisleg* 
Acton,    i  desire  he  may  beathed,if  nefi» 

.pnt  in  irons. — Rogers^  Hewunot. 

Acton.  Were  you  by  there  all  the  wbd«  f 
Bigers,  J  was.  ru-.-^ 

Aciom,  i  desire  he  may  be  Mk«^v*L-!?^ 

tinned  a  prisoner  afkr  Blim  vraa  discbtfgea. 
Bogers.  I  did* 
Mr.  Ifarii.  You  are  aikmg  too 

tions. 
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Ad^n.  T  da^  lie  nifty  be  asM,  if  he  ever 
MW  him  after  he  was  discharged. 

K(^gen,  I  did  scehiin,  and  drank  with  him ; 
mA  h^  was  Tery  merry  and  well. 

Acton.  tt^werSymy  Iord,wa8lnthegaol;  I 
\eg  he  may  be  asked,  if  the  von  cap  was  ever 
made  nae  of? 

Mr.  Banm  Carter,  That  k  a  proper  question. 
Did  you  eyer  know  that  it  was  made  use  of  ? 

Mgert.  I  saw  it  there  in  Burlagh's  time, 
and  nerer  saw  it  used  from  that  time  to  the  time 
•f  my  discharge;  it  hang  up. 

Mr.  Ward,  1  ask  yon,  whether  yodi  never 
mw  Bfos  beat  with  a  bdPs-pizzle,  or  sopeP 

Agers.  1  never  saw  him  beat  at  all. 

Mr*  BoiigA  sworn. 

Aototu  I  desire  Mr^Baugh  may  he  examined 
Ote  has  belonged  to  this  ooort  many  years), 
iHicther  he  Ims  not  seen,  socb  an  iostrument 
used  in  burning  felons  in  the  cheek. 

Bnt^k.  I  have  seen  soch  an  instrument  Used 
to  bum  people  in  the  cheek. 

John  Grace  sworn. 
Aetsm,  I  desire  he  may  be  asked,  whether 
Ike  inin.oi^  ww  not  in  |he  prison  before  I 
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Grace.  My  kwd,  I  remember  the  Blarshal* 
sea  prison  above  a  year  before  Mr.  Acton  knew 
it ;  aad  the  iron  cap  hung  up  there,  and  J  en- 
yircd  the  use  of  it.  There  was  an  act  iu  lung 
William's  time  for  burning  felons  in  the  cheek ; 
sad  it  was  used  for  that  purpose ;  and  tli^  was 
the  osuatgr  gaolf  till  within  these  five  years  and 
an -half. 

Aatan.  Please  to  ask  if  there  were  not  irons 
kft 'behind  P — Grace,  These  irons  were. 

Mr.  Ward.  How  do  you  know  ? 

Oraee.  I  was  Clerk  of  the.  Papers  Avt  years. 

Aeiou,  Please  to  ask  iftfaere  was  not  an  in- 
ventory kit. 

Grace.  When  Burleigh  left  the  gaol^  there 
Utts  an  inventory. 

Jaka  Boewell  sworn. 

Mr.  Baron  Carter.  Did  you  see  Bliss  after 
hbihHf  ■ 

BatmtU.  1  saw  Bliss  buonght  in :  I  was  in 
IhekMk^  at  that  time,  and  Acton  bad  him  to 
^ekf  waid,  and  had  asnr^n  to  bleed  him, 
and  sent  far  ointment  to  anoint  him. 

IHr.  Baron  Carter.  Where  was  he  hurt  f 

BotmdL  It  was  the  small  of  both  bis  1^. 

Iffr.  Qaiton  Carter.  Did  he  compfamot  both 
fcgs  b^og'hurt  with  the  M  off  the  hoiisef 

BoewcB.  He  did;  it  was  twenty- four  feet 
■Ml. 

Mr.  Ward.  Was  he  dressed Dfboih  his  legsP 

Sottpeli.  Yes. 

Mr.  Ward.  Whetb^  tbedeeeaaed,  befbre  he 
vent  into  the  sick  ward,i  bad  any  irons'  or: 
tkamb-screwvon  htmP«-nfiofWs//.  Jso. 

Mr.  Baron  Carter,  Did  you  see  him  carried 
MttOogh  the  lodge  into  Uie  sick  ini&? 

JBotwell.  Yes. 

Mr.  Baron  Carter.  What  way  WM  he  Car- 
Aed  P— Bcwe?/.  Cn«s  the  yttfl. 


Mr.  Buron  Coffer.  How  lobg  was  he  in  th« 
nek  ward  f^-^Botwell.  Two  months. 

Mr.  Baron  Carter,  Where  was  Be  after- 
wards?— Boswetl.  In  the  Queen's  ward. 
^  Mr.  Baron  Carter:  Did  he  go  out  of  thh 
sick  ward  into  the  Queen's  ward  P 

Boewell.  He  went  into  another  ward  before. 

Mr.  Baron  Carter.  Was  it  tbe  Pump  ward  P 

BoswelL  Yes;  he  went  into  the  Pump  ward; 

Mr.  Baron  Carter.  Did  any  one  meddle 
n^th  him  wheb  he  went  cross  the  yard  ' 

BotwelL  Nobody. 

Acton.  Please  to  ask,  my  lord,  how  he  was 
in  health  after  he  was  abroad. 

Boemell.  He  lay  three  weeks  next  door  to 
tbe  gaol  at  the  Dolphin ;  being  veryintimate) 
I  asked  him  how  he  did  |  he  said,  very  well. 
And  he  worked  for  me  in  the  gaol,  now  and 
then  a  day,  when  he  was  able. 

Mr.  Baron  Carter.  How  was  he  when  he 
was  out  of  the  gaol  P 

BotmeU.  He  said  he  was  very  well  m  health, 
but  his  legs  were  not  quite  come  to. 

Mr.  Baron  Carter.  Did  he  complain  of  one 
or  both  k^i-^Botmell.  Of  both. 

Samuel  Datenith  sworn. 

• 

Mr.  Baron  Carter.  Didyou  see Bfiss  after 
his  fall  from  ibe  house  P—XKizvefiitA.  Yes. 

Mr.  Baron  Carter.  What  state  of  health 
was  he  in  P 

Davenitk.  In  a  good  state  of  health,  only 
lame  of  his  foot ;  I  never  saw  any  thing  otiier- 
wise.  • 

Mn  Baron  Carter.  Did  you  see  him  aflef 
he  was  out  of  gaol? 

Davenish.  I  did,  and  drank  with  him  at  the 
Marshalsea  gate;  he  was  in  very  good  health. 

Acton.  Inease  to  ask,,  if  he  ever  saw  any 
irons  upon. Blis^.' 

Mr.  Baron  Carter.  You  hear  the  ^pestion^ 
answer  it. 

Daeenisk.  No,  directlj^  or  induectly. 

Mr.  Baron  Carter.  Did  Acton  behave  him- 
self well  to  hui  nrisoners  ? 

D(voenith.  He  never  behaved  himself  ind^ 
eently  to  any  of  the  prisoners. 

Mr.  Baron  Carter.  Was  his  behaviour  good 
or  bad  P 

Daveniih.  Very  good ;  I  never  saw  an  ill 
action  of  hjs  in  my  hfe. 

Benjamin  Broeau  swoim* 

Mr.  Baron  Carter^  What  dp  you  say? 

Brown.  AiitowhatP 

Mr.  Baron  Carter.  As  to  Bliss  P 

Brown.  I  saw  Bliss  when  he  fell  from  the 
house,  and  hfe  con|plained  of  both  legs ;  onls 
was  worse  than  the  other. 

Mr.  Baron  Carter.  What  was  Acton's  beha- 
viour towards  the  prisoners  in  general  P 

Brozrn.  Very  good. 

John  Bawdier  Biwom. 

Mr.  Baron  Carter.  What  do  yon  know  ,of 
BBSS? 
Bawdier.  I  was  in  the  same  ward  with  hidi 
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ieveii  moDthfy  and  he  was  yery  htufj  and 

Mr.  BaroD  Carter,    How  wva  be  after  the 
fall  from  the  house  ? 
.    Bawdier,  He  bad  hurt  one  leg  by  the  fall. 

Mr.  Baron  Carter.  What  was  the  prisoner's 
general  bebamar  P 

BemdUr,  I  never  had  any  thing  but  very 
good  nsaffe  while  I  was  there,  which  was  three 
years  and  three  months. 

Mr.  Baron  Carter.  Was  the  prisoner  there 
all  that  time?— Boa?(/irr.  Yes. 

Elizabeth  Goiling  sworn. 

Mr.  Baron  Carter.  How  was  BIim  after  his 
fall,  when  he  was  brooebt  into  prison  ? 

Mrs.  Gating.  He  had  sprained  one  of  his 
ancles,  and  was  carried  into  the  sick  ward  for 
three  months ;  he  li?ed  at  my  house,  and  said, 
he  was  as  hearty  as  eier  in  bis  life,  only  as  to 
the  sprain  of  his  ancle. 

Mr,  Baron  Carter.  What  was  the  general 
heba?ioor  of  the  prisoner? 

Mr9.  Goeling.  J  never  heard  him  have  an  ill 
character,  or  that  he  struck  any  one  in  his  life. 

Robert  Gretham  sworn. 

Mr.  Baron  Carter.  What  state  of  health 
was  Bliss  in  after  he  came  out  of  prison  ? 

Greeham.  In  February  1786,  or  1797,  h6 
came  to  lodge  at  my  house,  with  two  more^ 
end  lodged  there  near  three  weeks. 
.  Mr.  Baron  Carter.  Pray  take  notice  of  the 
question  that  was  asked.  What  state  of  health 
fras  he  in  P 

Gretham.  He  looked  pale,  hot  eat  his  «c« 
toals  well. 

Mr.  Baron  Car/cr.  Did  he  complain  of  any 
ill  usage? 

Grethanu  I  never  heard  him  complain  of  any 
ill  usage. 

Mr.  Baron  Carter. '  Did  yon  see  him  after 
he  had  been  in  the  country? 
.  Gretham.  Yes;  he  came  to  my  house,  I 
was  not  at  home  when  he  came,  but  went  up 
after ;  and  he  said  the  wenther  was  too  sharp 
lor  him,  and  he  caught  cold,  and  could  not 
ftay  in  the  ooontry. 

Jofie  Lapwartk  sworn. 

Mr.  Baron  Carter.  What  are  yon  ? 

Mrs.  Lapwartk.  Nurse  of  the  hospital.  I 
was  there  on  the  lltb  of  Blarch ;  BUn  was  in 
there  a  few  days  before. 

Mr.  BaroB  Carter.  What  condition  was 
bein? 

Mrs.  Lapwartk.  He  was  ill  of  a  fever,  Dr. 
Coatswortb  had  the  care  of  him,  and  he  tio6k 
medicines  for  a  fever  and  flux. 

Mr.  Baron  Carter.    When  did  he  die? 

Mrsw  Lapwartk.  I  went  to  the  hospital  on 
the  11th,  and  he  died  on  the  S5th  or  36th. 

Mr.  Baron  Carter.  Did  he  say  what  was  the 
occasion  of  hk  death  ? 

Mrs.  Lapwartk.  I  heard  him  say  no  more, 
than  that  he  had  been  in  the  country,  and 
flaught  an  agm^  and  an  intennittipg  fefer. 


.  Mr.  Saron  Carter.  What  do  you  taht  to  be 
the  cause  of  his  death  ? 

Mn.  Lapwartk.  The  fever  was  the  came  of 
his  death. 

Aetan.  I  desire  she  may  be  asked,  whether 
after  be  was  laid  out,  there  were  any  bruises  in 
his  head  or  face. 

Mr.  Baron  Carter.  What  say  you  to  that 
question,  woman  ? 

Mrs.  Lapwartk.  His  head  was  shaved,  and  I 
saw  no  wound,  bruises,  or  scabs  in  any  part 
whatsoever. 

Acton.  Please  to  ask  if  his  wile  was  there. 

Mrs.  Lapwartk.  No. 

Acton.  jDid  she  sit  up  with  him  in  his  ill- 
ness? 

Mrs.  Lapwartk.  She  sat  up  one  night 

Acian.  Flense  to  aak,  if  he  voided  bkiod  or 
not 

Mr.  Baron  Carter.  Answer  tbat.^What  do 
yon  hesitate  at? 

Mrs*  XopvorM.  Not  during  mytinie,frMn 
the  1  Itb  to  the  36th  of  March. 

Mr.  Harding,  Did  you  see  no  marks  about 
him  ?-7>Mr8.  Xapvor/A.  No. 

Actan.  My  lord,  I'll  rest  this  part  of  my  de- 
fence here,  but  beg  leave  lo  call  some  witneiMf 
to  ray  character. . 

Mr.  Baron  Carter.  CkU  whom  you  W31. 

Sir  Jakn  Dame//,  Serjeant  at  Law,  and  Jo^gt 
of  the  Manhalsea  Court,  swora. 

Sur  Jokn  Darnell.  Mv  k>rd,  I  did  not  bear  any 
thing  of  this  aflair,  till  I  came  here  to  the  as- 
sizes. I  think,  my  lord,  it  is  five  years  ago 
since  I  had  the  honour  of  having  the  patent  tor 
steward  of  the  Palace-court ;  and  it  \m  three 
years  since  Acton  has  been  in  theofficetbatha 
now  is  in ;  and  in  all  the  time  that  1-  have 
known  him,  both  as  turnkey,  and  when  he  eame 
to  be  deputy,  I  always  thought  him  a  very  ho* 
mane  man.  I  have  often  heard  oompteiBts  of 
the  prisoners,  and  have  spent  whole  days  to 
mediate  between  then-  keeper  and  them  i  aai 
never  found  but  he  was  very  willing  U>  bare 
them  made  easy.  Thisj  only  I  must  say,  that 
he  was  careftil  of  the  custody  of  them,  la  my 
whole  observatkmt  I  neither  thought  him  cmd 
nor  severe.  • 

Mr.  Ward.  Do  you  bdieve  he  was  guilty  of 
murdering  prisonei's  by  duress  ? 

Mr.  Baron  Carter.  I  can'task  him  tbatquflf 
tion. 

Mr.  AforsA.  Was  there  no  appIicatk>D  by  pe- 
tition to  you,  as  judge  of  the  Court,  from  the 
deoeasedr 

Sir  JoAn  Dame//.   No;  I  never  heard  that 

he  was  a  prisoner. 

Mr.  mnk.  Was  there  no  petition  to  yop  n 
rehtion  to  six  persona  being  put  in  irons  ? 

Sir  JeAn  Dame//.  No. 

•  Edmand  Hahey^  esq«  swom. 

Mr.  Baion  Carter.  Sir,  the  prisoner  ctDi 
you  to  his  character. 

Hak^.  I  have  known  the  prisoner  eftf 
uce  ke  waeat  iheHMhaloea,  bothbefoce«4 
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he  M0  d^ty,  aiMlii«?er  heard  an  til 
charaMer  of  him^  bnc  that  lie#as  a  yery  honert 
trader,  ii4  a  hamaae  maa,  and  paid  very  welt 
lor  what  he  had. 
Mf.  WarfL  Does  he  keep  aebopP 
Bmi$^.  He  buya  bread  and  beer* 

Jdalikus  Ryallt  ^^  ene  of  du|  majesty's 
Justices  of  the.  Peace  for  the  couoty  of 
Surrey,  sworn. 

Jlys/L  I  have  known  die  prisoner  better 
than  twdre  months,  and  I  thought  him  impro- 
per for  the  poet  he  was  in  irem  his  too  great 
compassion. 

JoimXiadey  esa.  one  of  his  majesty's  Justices  of 
Peace  lor  the  said  couDty,  sworn. 

Mr.  Baron  Carter.  Yon  most  speak  to  the 
general  character  of  the  prisoner. 

Lade,  I  lire  in  the  neq^bonrhood,  and  most 
eoouBonly  am  applied  to  if  any  abases  hare 
been  committed  in  the  prison;  and  I  nerer 
hare  heard  any  comphunti^  the  ill  usage  of 


Hr.  Baron  Csr^Sf'.  What  4s  his  general  ohn* 

Mr.  Hayte^  sworn. 

Bisytey.  The  prisoner  was  fbor  years  a  ser- 
▼nnt  with  my  father,  and  his  behaTionr  was 
fery^weil;  he  was  a  good-natured  man. 

Jar.  Ward.  In  what  capacity  did  he  serve 
yev  fiithet  ?— jHoysey.'  Am  a  batcher. 

Jokn  JMorrik  sworn. 

Morris.  For  almost  fifty  years  last  past  I 
have  Tiaited  all  the  prisons  about  London,  and  I 
believe  I  haTe  dischaiged  three  hnndred  poor 
prisoners,  and  I  nerer  fonnd  better  usage  in 
any  gaid  than  in  this. 

Actom. '  I  desire  he  may  srivo'eo  aceonnt 
what  sort  of  place  the  Strong  Room  is. 

Afbrrtf.  I  bare  been  of  ue  building  trade, 
and  hare  taken  particuhur  notice  of  the  Strong 
Boom ;  and  wwdd  choose  it  rather  than  any 
«ther  on  the  common  side.  This  rises  ten 
inches  firom  the  surfiiee,  and  is  boarded,  and 
corered  at  top  with  a  tarpaulin ;  and  the  others 
go  down  n  step.  -  - 

Adorn.  Please  to  ask  if  any  wet  could  come 
in. 

Mtrrtr.  I  don't  beliere  any  wet  conld  get 
in. 

Mr.JlM^  It  had  not  been  boilt  long  when 
he  saw  it. 

Mr.  Terranty  in  the  Borough,  sworn. 

Terrant>  f  lire  in  the  Borough,  and  the  pri- 
soner has  as  good  a  character  as  any  one  in 
the  netghboorbood. 

Adon.  I  desire,  my  lord,  he  may  be  asked 
as  to  the  Strong  Room. 

Ttrrmmt.  I  was  curious  to  see  the  Strong 
Booni.  It  is  a  hoarded  pkce  of  nine  leet 
sfoaie. 

Mr. Biion Csrln*!  Didypuseait? 


TetranU  Yes; 

Mr.  Baron  Carter,  Was  it  dry  f 
TerrmtU.  It  was. 

Mr.  Baron  Carter.  Was  there  any  stench  f  • 
Terrant.  It  b  very  done.    - 
Mr.  MsffA.  When  did  you  go  tcsee  it? 
Terrant.  About  two  months  ago. 
Mr.  Monk.  Was  it  o? erthe  common-sewer  f 
ZVrroii^    No. 

Mr.  Ward,  Was  it  dry  weather  when  yoo 
sawit?— Teiron^  It  was. 

Mr.  Tcq^lor^  of  the  Borough. 

Acton.  I  desire  he  *may  acquaint  the  Court 
what  is  my  character. 

T^lor.  In  reUuion  to  his  character  he  i^ 
a  very  honest  man,  and  a  man  of  humanity  to 
all  people. 

Acton.  I  desire  he  may  be  asked  as  to  the 
Strong  Room. 

Ttylor.  The  Strong  Room  Is  dry ;  there  is 
a  dram  rans  some  dbtance  from  it,  but  not 
near  it. 

Mr.  WkUaker,  of  the  Borough,  sworn. 

Whitaker.  I  hare  been  with  Acton  in  and 
out  of  gaol,  and  never  saw  him  do  any  thing  ill. 

Acton.  Please  to  ask  him,  my  lord,  about 
the  Strong  Room. 

Mr.  Bsiron  Carter.  Give  an  aocoont  of  what 
yon  know  of  that. 

Whitaker.  The  Strong  Room  is  dry,  tbeie 
is  no  drain  runs  under  it,  but  there  is  a  drain 
about  five  yards  from  it. 

Mr.  Lamb  sworn. 

Lamb.  1  hare  had  the  happiness  of  know** 
ing  him  these  three  or'  four  years.  He  has 
bad  a  good  character,  and  was  a  man  of  ha* 
manityr 

Mr.  j^(ib//,  Apothecary,  sworn. 

Mr.  Baron  Corner.  What  was  the  prisoner's 
character? 

SydalL  Having  had  recourse  to^  the  gaol, 
the  prisoners  tokl  me  he  had  a  verygood  cha« 
racter.  « 

Mr.  Broom  sworn. 

Mr.  Beron  Carter.  What  character  had 
the  prisoner? 

Mrown.  I  believe  as  good  as  any  man's 
can  be. 

Mr.  Harrinn  sworn. 


I  have  known  his  character  these 
three  or  four  years,  and  he  is  a  very  modest 
man,  and  Of  a  good  behaviour. 

Acton.  My  lord,  I  bumUy  apprehend  I 
have  csUled  a  sufficient  number  of  witnesses  to 
my  character,  and  will  rest  my  defence  hece. 
1  apprehend  it  can't  be  conoeired,  that  anj 
man  can  be  guilty  of  such  inhumanity  as  u 
here  laid  to  my  cbaige,  and  to  live  a  year. 

Mr.  Baron  Carter.  You  must  not  say  that ; 
for  thi9n  there  could  have  been  no  room  for  the 
prosecution. 

':;^^oii.   By  all  dnnuBStancesi  myvlordy  thi0 
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mtn  mnit  certainly  die  a  natural  deil|i{  and  I 
hamUy  apprtiheiid,  that  they  mivt  be  misMKen 
In  point  of  time,  for  that  no  iroBi  were  used 
the  leeond  time  of  hie  atiemptiog  te  eecafte* 

Mr.  Marsh,  I  wonM  not  oe  wanting  to  my 
dienti,  and  yet  woald  preeer? e  all  rule  and 
crder,  and  moat  heg  leave  to  ebeerre— 
'.  Ckrj*  Bojfnes,  I liaTeheeo  coneeroed  in  ae- 
Teral  criminal  prosecutionSi  and  nef  er  knew  it 
admitted. 

Mr.  Strange.  The  pnaoner  is  not  allowed 
counsel  to  speak  for  him  in  bis  defence ;  there- 
fore tbe  Idng's  counsel  have  no  ngiktof  reply. 
It  was  not  afiowed  in  Hnceins's  Trial. 

Mr.  Baron  Carter.  InSasKins's  Trial  Mr* 
Jostice  Page  and  myself  woiud  not  allow  it. 

Mr.  Baron  Career.  Gentlemen  of  the  jury, 
Ike  prisouBr  stands  indioftBd  lor  the  mander  of 
Thomas  Bliss. 

To  prove  this,  a  great  number  of  witnenses 
bave  been^  called  on  the  part  of  the  king,  not 
less  than  sixteen,  to  make  good  the  chaige. 

The  first  thing  necessary  to  be  proved  is, 
that  the  prisoner  at  the  bar  bad  the  care  and 
i^ustody  of  the  prisoners ;  for  which  jmrnose 
John  Wilson  was  called,  who  proved  that  Dar- 
l^y  was  keeper,  and  the  prisoner  Acton  turnkey 
and  servant,  and  acted  under  Darby.  That 
vart  stands  pkin,  that  the  prisoner  at  the  bar 
lad  the  eare  and  cnstod  v  of  tbe  prisoners ;  and 
if  he  has  behaved  in  such  a  manner  to  prisoners 
as  death  ensues,  he  must  answer  for.  it.  It  is 
said,  that  every  prisoner  must  be  treated  with 
humanity,  and  the  law  is  very  tender,  and  di- 
rects that  no  prisoner  shall  die  in  gaol,  but  tbe 
^soroncf  s  inquest  must  sit  upon  huhody ;  and 
the  reason  of  that  is,  that  he  should  not  be 
lolled  by  the  duress  of  the  gaoL  . 

The  question  stands  singly,  whether  npon 
what  you  have  heard,  there  has  been  such  a 
behaviour  of  the  prisoner  to  Bliss,'  that  it  has 
been  the  occasion  of  his  death.  If  that  iseo, 
then  you  will  find  tbe  prisoner  guilty. 

Wilson  spoke^iuch  of  the  escape;  he  talked 
about  it,  but  did  not  know  when  he  escaped ; 
be  only  goes  to  that.  He  says,  that  he  never 
did  see  Acton  beat  him  ;.but  that  be  was  well  to 
•oroe,  and  beat  others,  which  came  from  the 
prisoner's  own  question ;  therefore  1  was  put 
to  ask  it,  and  I  have  told  you  tbe  answer. 
*  The  next  Witness,  tbe  Wife  of  tbe  unfortu- 
nate man,  says,  that  her  husband  was  there  for 
a  small  sum  of  money,  but  that  is  not  material ; 
ber  husband  was  almost  &mished  and  starved, 
and  therefore  attempted  a  second  time  to  ewape« 
The  means  be  used  to  escape  is  not  material* 
that  is  not  what  you  are  to  rely  upon.  She 
says,  there  was  some  assistance  given  him ;  a 
rope  was  provided,  and  he  unfortunately  mis- 
carried io  the  attempt;  and  he  was  brought 
back  into  the  prison  again,  and  she  saw  hiSB 
beaten  by  Nichols,  Page,  and  Rogera;  Mid 
what  is  remarkable,  ahe  saw  the  prisoner  beat 
bim  with  a  bull's  pizzle,  a^d  the  end  of «  rope; 
that  he  cned  out,  il  he  had  any  mercy,  ftiewould 
barcmercynpenliiHu   ile  then  putbian into 


tbe  Strong  Heom.    As.tntb*  Mtam  ef  thn 
place,  that  is  a  consideration  I  shall  take  opbf 
andbye..  She  Bays,ahe  saw  him  with  an  in^ 
strument  of  iron  on  his  head ;   that  the  MoaA 
came  out  ef  hia  mouth,  and  out  of  iiia  tbunils  ; 
that  he  had  thnmh-saews  on  his  tbomhi,  and 
sheers  on  his  legs ;  that  she  saw  him  flung 
down,  and  saw  the  prisoner  oa  top  of  him  se- 
veral times.    After  he  had  tneated  him  m  this 
manner,  he  began  to  relent,  thinking  he  m^t 
die^  and  it  was  time  for  him  to  two  cars  ef 
him,  and  sent  him  a  piece  of  meat    She  mf9^ 
his  legs  were  swollen,  his  body  wassw^Asu} 
she  got  him  a  pair  of  stockings,  but  his  legs 
were  so  swollen,. ahe  could  not  get  them  oa. 
After  this,  when  he  was  removed  to  another 
ward,  ahe  said,  he  ffrewaomething  better.  Thst 
when  he  was  diamaiged,  be  used  has  endes^ 
vours  to  get  work  ;  (gentleBsen,  yon  did  eb- 
serve  the  questiQn  came  firom  the  prisoner)  hot 
though  he  was  with  the  man  that  he  trcatsd 
with,  he  got  another,  he  could  not  work,  hii 
legs  were  swollen,  and  them  were  marks  m 
them.     All  tbe  time,  to  the  time  be  was  pel 
into  the  Strong  Reem,  he  constantly  eaii« 
plained  of  one  breast  and  his  side;  andaftsa* 
warde,  when  he  became  an  bod  that  he  awM 
not  work,  he  was  put  into  the  hospital.    Oae 
thmg  is  very  observable,  that  all  hiadisooarN 
was,  when  any  one  asked  bim  cenceniag  bis 
usage,  that  he  aaid,  he  did.  believe  that  he 
should  never  recover  it,  but  weinld  lay  bis  dsalb 
to  Acton ;  this  evidence  waa  given  Mr  the  wi« 
dow ;   ahe  was  asked  by  a  question  uem  the 
prisoner  whether  ahe  told  ber  aister  of  this?' 
She  said,  No :  did  you  tell  your  mother,  Ne; 
her  mother  and  she  were  not  upon  good  teiiiff 
and  she  never  was  with  her  but^i  very  sbart 
time.    Then  she  was  asked,  if  Newlaad  did 
not  send  for  her ;  ahe  said.  Yes  ;  it  was  tbooffat 
that  be  was  a  very  considerable  man ;  aqd  wMn 
she  was  asked,  what  did  he  say  to  yen,. he  said, 
he  would  have  ber  husband  done  right  to.  lUm 
there  was  a  question  asked  of  Hester  Loiy,ai 
to  money,  ahe  (Bliss)  said  she  wss  to  ha^e; 
and  BUn  says,  that  she  never  did  say  any  tuch 
thing. 

Susannah  Dodd ;  she  givee  you  an  aceooat 
that  ahe  has  seen  Bliss  in  irons  intheiSlrosf 
Room ;  that  be  was  treated  crjielly ;  that  be 
had  then  acrews  upon  his  thumbs.  Tbeie  J9» 
a  very  particular  circumstance,  that  he  desired 
her  to  chew  hia  meat  for  him,  for  that  he  csald 
not  do  it  himself,  by  reason  of  having  the  scujh 
cap  on  ;  that  she  carried  him  a  three-fartliiig 
mug  of  ale,  and  the  screws  were  opea  hia 
thumbs,  therefore  she  was  forced  to  g>re  biA 
the  drink,  as  he  could  not  put  the  inu;  to  bis 
mouth  to  drink,  beotuse  of  bis  tbuadM  bdsg 
confined ;  that  she  saw  fetters,  very  large  eoe^ 
on  his  Iqfs,  and  there  was  a  pairof  sheers  crs* 
his  legs;  that  he  continued  theie  two  dm 
and  she  saw  him  after,  and  saw  bis  thcjIMJ 
bleed ;  and  the  Strong  Room  was  a  tMg 
room,  and  leaded,  and  that  ahe  thiahlit  net  an 
unhealthfulroom.  .-^ 

Batter;  she«i?es «aAoe«Mt ef  bavu^* 
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>l  aai  ieU»yoii,  that  she  mMv  the  pri- 
bcRl  him  (Bltsq)  with  a  bullVpizzle,  and 
thnt  when  Nichols  was  beating  him,  she  saw 
him  fling  the  deceased  down,  and  saw  ActOD 
Hansp  iMOB  him  thiee  dmee,  sod  shewed  the 
place  of  hb  bnwal  diet  he  oomplaiiied  of,  ^d 
thai  hie  death  was  owiog  la  such  umge.  It 
was  his  helly  and  stomach  thai  hestamfied 
upon ;  that  he  was  very  ill  when  he  ilid  it; 
that  both  legs  were  swelled ;  bat  that  he  saidj 
he  shooJd  de  Tery  well  bat  for  the  pain  in  his 
side.  She  wys,  thfit  the  Strong  Room  was  not 
flt  to  put  Id  any  homaa  creature ;  that  he  woU 
•at  ahoot  August,  and  came  about  Christmas. 
'tht  jidsoner  aflkiai  as  t<^his  chaniiter:  ahe 
•Bid,  It  was  good  and  bad ;  and  says,  that  she 
hand  these  was  a  cemplahit  made,  that  Aolon 
wiaa  the  author  of  Ills  death. 

t Matthew  Bacon  takfli  noBotiee  of,  Sic  MS.] 
(ra.  Gillis ;  she  agrees  as  to  the  fall  from 
Hm  house  ;  aad  she  sairs,  that  Nicholas,  Fage, 
«pd  Rugers  held  Elits  till  Adoa  beat  him  with 
•  bBll'a*|^le ;  that  he  was  carried  to  the  sick 
ward,  bhe  was  asked  how  long  they  were 
wiiiig  him  IB  this  manner  \  she  said,  half  a 
^patter  of  an  hour.  Reputation  is  not  so  ma- 
teial  to  he  made  use  of;  yon  are  to  consider  if 
ttieftct  was  done.         ^ 

The  n«$zt  witoem  wss  one  Jamea  Abbot; 
lieaav  BKss,  (I  wiH  take  it  in  his  own  words) 
l|e  saw  him  so  drubbed,  tl^at  he  ne? er  saw  any 
«pe  ao  drubbed  in  his  hfe,  with  a  rope  and  bnira- 
uisBie.  He  says,  he  did  not  see  Acton  there, 
hut  after  chaives  him  with  it ;  and  he  agrees 
aa  to  the  omerbeha?iour  of  Acton.  If  the  act 
WBf  Qomooitted,  he  might  be  there,  and  yet 
AdOD  not  seen  by  him.  He  was  asked,  as  to 
l^(Acteii*s)  chamcter;  and  be  said,  he  saw 
hMB  heat  many. 

ilatthew  Brandon  says,  that  his  legs  were 
anieb  swollen,  and  the  skin  W|tf  broke ;  that  he 
a^w  the  marks  of  the  uons.  As  to  the  fall 
Ikom  the  honae,  and  the  etmining  of  one  of  bis 
kga,  he  knows  nothing  of  it.  He-  swears  di- 
veotly  to  the  skins  being  broke  of  both  legs ; 
and  hm  ai^f,  that  he  often  talked  with  filin, 
and  be  said,  that  he  did  believe  the  injuries  he 
had  received  firom  the  prisoner  would  be  the 
death  of  him,  and  be  gave  an  account,  that  the 
BMurka  round  his  legs  were  circular:  that  it 
Bsuat  he  owin^  to  the  irons,  and  not  to  arise 
hy  a  sliaiQ,  is  the  observation  the  counsel 
BMke^  bat  you  will  be  governed  by  aease  and 


Mary  Reawood ;  shesays,  that  she4«w  him 
Tsiy.enen,  and  that  his  legs  were  so  had,  that 
the  iffona  were  fbrced  to  be  pulled  off;  that  the 
imns  eat  lata  his  legs ;  and  into  hiaanole,  they 
had  eat  very  deep;  that  the  skiB  was  broke, 
andtb^  ware  sore;  this  she  saw  in  the  sick 
waid :  that  he  ims  id  ao  terrible  a  condition 
fqNB  hifr  pover^,  tliathe  had  nothing  to  help 
him,  BO  ckithea,  hutapi^of  btentket:  dbe 
fullered  him,  aod  carrieo  him  sooaeaf  her  hns- 
baad^  clothes.  It  is  remarkable,  that  ahe  car  • 
riedhim  a  pmr  ef  stockings,  and  they  woold^ 

M^i;  jh8«aiihL«ot«iith«a<ii,  mmmfih 


they  were  har  husband's,  and  that  bfr  husbaad 
wa^  not  a  verv  Ifu^e  man. 

Peler  Puvcbace ;  he  says,  that  bb  legs  werei 
very  much  swelled,  and  be  took  it  to  be  ^c» 
marks  of  the  irons;  he  saw  his  thumbs  very 
black,  which  he  took  to  be  hor^  by  the  thumb- 
screws. 

Comn^ns ;  he  says,  tbitt  his  lega  were  verjr 
much  swelled,  and  appreheqds  it  to  be  occa« 
sioaed  by  thfe  irons  ;  compares  it  to  the  fetlock 
of  a  horse  cut  with  a  clog ;  that  the  Strong 
Room  was  a  place  of  terror,  to  ke(?p  them  from 
being  4i*arderly ;  and  tb^  he  heard  Actoo  say 
to  Buss,  he  thought  he  had  given  him  enoughf 
bu^  be  woqld  give  biqn  napre. 

Edward  Murfey  says,  that  he  qever  saw  any 
thing  so  owch  beaten  in  his  wM^  liffs;  that 
his  l^fs  were  blapk,  and  blue,  and  gireen.  Thm 
couqmI  dei^red  you,  gendemeo,  to  take  notiee 
whait  this  witness  saki,  that  he  complained  of. 
his  side,  which  bad  been  hurt  by  tbo  broiseahi^. 
had  received  from  Acton. 

Robevtpsays,  that  he  went  to  Mr.  Oarby  upon 
apacticular  occasioo ;  b^t  I  can't  mentaoBto  yoa. 
what  he  said,  because  it  is  not  evidence;  hft 
confirms  the  cithers  in  some  measure  that  hff 
had  rather  have  larger  irons;  that  his  lea 
were  so  swelled,  that  he  could  scarce  see  the 
pqir  of  fetters  ob  the  side,  because  the  swelliog 
came  over. 

The  king'a  couusel  called  three  intneflses,  aa 
to  the  decmised  working  at  Soothgate.  Gowley 
says,  he  wanted  work,  and  he  was  willing  |o 
let  him  have  it.  The  man  went  down,  and 
ci^Bo  up  again,  and  the  second  day  he  treated 
liiro  with  mutton  broth,  &c.  butthis  ianot  ma* 
terial.  But  he  save,  be  complained  of  his  side^ 
and  alwsy s  said  be  had  rec^ved  it  from  tha 
prisoner  at  the  bar ;  he  said,  there  were  holes 
in  his  legs,  and  that  Aoton  was  the  author  of 
his  death. 

Cowley,  the  younger,  says  tha  same ;  that 
they  treated  him  like  an  old  acquaintance,  and 
provided  him  with  broth ;  that  the  man  was  so 
sick  be  could  not  work;  that  his  legs  were 
swollen  Uack  and  blue,  and  he  comp^tned  of 
bis  breast ;  both  shewed  with  tt^eir  hands  how, 
by  pointing  to  their  own  breast,  and  said,  ha 
pointed  to  his ;  and  that  Bliss  said,  .if  he  died, 
he  would  lay  bis  death  to  that  rogue  Acton. 

Piirker  saya,  that  he  was  to  be  his  comrade^ 
to  be  empk^ed  in  some  t|wk  work ;  that  though 
they  laid  him  by  the  fire,  his  sickness  in« 
creasol,  and  they  brought  him  to  town  m  a 
cart ;  and  all  his  compmint  was*  through  the 
injury  he  had  received  from  Acton ;  that  hia 
legs  were  swollen. 

Therefore,  upon  the  whole,  what  credit  you 
will  give  to  the  witnesses  for  tbo  king,  is  in 
your  own  breasts. 

Now,  as  you'havo  given  great  attention  to 
]  what  has  been  said  against  hhu,  ^ou  will  take 
notice  of  what  has  been  Mid  on  his  own  pant ; 
if  it  is  contradictory,  I  can't  say  any  thing  fo 
that ;  you  will  weigh  them  m  an  equal  balance. 

He  has  called  twenty-three  witnesses,  to 
auur^ tha •vidfinoaforth^ king.  Thefimti^ 
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8amael  Bullock ;  he  says,  tbat  he  saw  Blite 
brought  in  after  bis  fall ;  that  be  had  hurt  bis 
ancle ;  but  be  saw  no  barbarity  used ;  and  saw 
him  carried  into  the  sick- ward.    The  next  is, 

Robert  Holmes ;  he  says,  That  there  werfe 
no  irons,  only  on  one  lec^ ;  and  Acton  always 
used  him  well,  and  if  it  had  not  been:  for 
Acton,  be  would  have  perished.  This  cha- 
racter differs  from  what  has  been  laid  before 
you.  He  ffave  an  account  that  he  caught  a 
sad  cold, 'which  was  the  occasion  of  his  death ; 
be  says,  that  he  ne?er  saw  him  in  the  Stronnf 
Room :'  and  that  as  to  his  health,  it  was  very 
good  the  whole  time.  This  is  their  opinion  of 
Bliss ;  these  people  would  make  yon  believe 
that  he  was  perfectly  well,  and  had  received  no 
injuries  from  Acton.  He  says,  further,  that  he 
net  the  woman  on  Saffron-bill,  headced  how 
ber  husband  did  ?  When  he  asked  her,  she  said, 
aba  thanked  God  he  was  dead,  ^the  woman  was 
gbui  to  get  shut  of  him)  and  said  he  died  of  an 
ague  and  fever. 

Chapman  saw  him  afto  the  fall.  Tba  first 
place  he  begins  with,  is  the  sick  ward,  and  that 
Acton  sent  doctor  Draper,  and  that  nothing^  was 
done  to  him  in  the  yard.  The  yard  is  the 
place  that  the  principal  evidences  sperii  to ; 
that  the  prisoner  was  humane  to  him,  that  he 
bad  so  i^reat  compassion  for  bin,  that  he  al- 
lowed him  two- pence  halfpenny  or  three-pence 
a  day,  till  he  was  better ;  therefbre,  he  would 
have  you  to  believe  he  was  a  very  humane 
man,  and  that  he  could  not  use  the  man  as 
others  say  the  prisoner  did.  He  says,  that  he 
was  removed  to  the  pump-ward,  and  waa  con* 
stable  there,  and  came  to  the  tap ;  that  be  saw 
him  at  Gresham's  very  well,  and  saw  him 
after  he  came  from  Soutligate  very  wdl.  It  is 
very  remarkable  be  should  never  camplatn  of 
Acton.  He  says,  that  he  looked  upon  it  that 
the  occasion  of  his  death  was,  from  the  cold 
he  caught  at  Southgate ;  that.the  Shong  Room 
was  not  so  terrible  a  place;  that  it  was  a  dry 
room,  though  a  Strong  Room ;  that  the  pri- 
soners were  so  far  from  thinking  this  room  a 
terror,  that  they  chose  it ;  that  be  complained 
only  of  one  leg,  which  differs  from  the  other 
witnesses.    All  were  conversant  with  it. 

Thomas  Fletcher  you  will  find  was  a  sur« 
ffeon ;  he  says,  one  leg  was  very  much  swollen, 
iiom  the  fall  he  got ;  he  said  it  was  a  tamour, 
in  his  way  of  dialect ;  be  went  home,  and 
brought  proper  things,  got  some  ointment  and 
a  sear-clotb.  He  says,  that  Bliss  told  him  he 
should  never  have  bedh  discharged  but  for 
Acton. 

Thomas  Whitfield ;  he  tells  yoo  Mrs.  Blisa 
told  him,  that  her  husband  had  got  cold  in 
the  country,  and  had  a  fever  and  ague.  He 
was  asked  in  relation  to  the  Strong  Room, 
which  he  said  was  the  best  place  on  the  com- 
mon side ;  that  the  prisoner  had  a  good  cha« 
racter,  and  gave  victuals  to,  many  m  the  pri- 
soners that  wanted. 

Robert  Walter  says,  be  was  not  privy  to  any 
ill  usage  Bliss  received  from  the  prisoner; 
that  he  walked  weU»  uA  talked  beutily,  and 


complained  of  nothing,  only  one  kg,  td^ieb  h& 
apprehended  he  bad  hurt  by  tbe  fkll     H^' 
spoke  in  praise  of  the  prisoner  (or  his  hona- 
nity. 

The  next  is  John  Chope ;  he  says,  Bliss  wss 
well  in  the  February  before  he  died  *  he  com* 
plained  of  nothing  of  the  prisoner  ;  that  after 
he  was  discharged,  he  says,  he  went  to  Sooth- 
gate ;  that  became  from  thence,  and  afler  that 
complained  of  a  great  cold. 

WilKam  B^lland  says,  that  be  never  saw  the 
prisoner  misuse  Bliss;  that  he  comphuned 
only  of  his  leg ;  that  he  eat  and  drank  well ; 
that  he  saw  him  afler  he  was  dischaiged, 
and  he  said,  that  the  prisoner  had  been  chil 
and  Irind  to  him. 

Westbory  says,  that  he  complained  of  ena 
leg  only ;  that  he  went  into  the  country  wa& 
catched  cold,  and  that  waa  the  oooasion  sf  bis 
illness. 

Fandy ;  he  says,  that  he  hiy  with  him  in  the 
Queen's  ward  several  months.  I  don't  appre- 
hend be  was  in  the  Queen's  ward,  but  be  did- 
prove  him  to  be  there.  I  will  tell  yon  bow 
that  matter  was :  This  man  speaks  to  a  oon- 
siderable  length  of  time  afl«r  his  esospiog;' 
the  time  is  not  setded,  both  are  at  a  loss  oa 


the  one  side  and  the  other ;  it  should  have  beev 
reduced  to  a  certainty,  because  the  iniKctmeot 
is  confined  to  the  second  escape.  He  says  one 
leg  was  bruised  only,  tbe  other  swelled ;  that 
he  liked  to  drink,  and  did  not  go  to  bed,  and' 
sat  up,  and  that  was  the  reason  of  it;  that  he 
saw  Bliss  in  the  hospital,  and  he  said  to  him 
that  he  had  catched  cold ;  that  he  was  at  work' 
in  the  country,  and  that  he  was  brought  iala 
that  condition  by  an  ague  and  fever. 

Hester  Long  has  given  a  long  evidence;' 
I  hope  yon  have  taken  it,  because  it  is  a  very  ■ 
long  evidence,  and  affects   the  character  w 
Bliss.    She  says,  that  she  saw  him  severd 
times,  and  that  he  was  as  wdlas  evcrhewss 
in  his  life ;   that  he  was  to  go  to  his  master  for 
Tf .  6d,  the  profits  of  his  labour ;  therffiire  ha. 
was  fit  to  work,  and  had  obtained  that  liberty 
from  Aclon.    It  seemed  she  had  some  disoMina 
with  Mrs.  Bliss,  and  said  she  was  her  sister-n- 
law,  and  she  desired  leave  to  lodge  with  her.  After 
the  death  of  her  husband,  she  never  heard  asy 
complaint  made  about  Blisa :  that  four  noadtf 
ago,  a  gentleman  sent  to  her  f  Bliss)  to  swcsr 
affainst  Acton ;  that  Long  was  there,  and  Arae 
Bliss's  brother,  and  he  cautioned  her  not  ta- 
concern  herself;  that  a  man's  life  ought  to  br 
taken  care  of  with  the  utmost  cautioB ;  that 
she  was  to  leave  her  master,  one  Jennings,  lo- 
go to  another  pTaoe;   andJenninas  said,  that 
she  should  not  make  it  op  for  rorty  or  fifty 
pounds.    Her  brother  said,  that  if  she  woohr 
make  it  up  with  Acton,  she  might  bafe  forty 
or  fifty  sbUNngs.    Bliss  denies  that  she  hsd 
any  sum,  that  she  was  never  offered  fbrtv  ^ 
fifty  pounda  to  swear,  and  her  master  said  tbe 
should  not  take  any,  and  advised  her,  that  ii 
they  wonid  give  a  hnndrsd  pounds  not  to  tsk» 
it,  to  hinder  the  proaecation.    She  (Bliss>ssy^ 
tfaa^JayiiDgi  let  her  have  two  op  three  !»* 
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am,  and  she  irent  into  anotbw  serrioe,  and 
not  beini^  ^eiy  capable,  bad  two  or  tbree  with 
her  to  lay  it  out  for  her. 

,Cole  saya,  that  Anae  Bliss  told  him,  sh0 
Ivaa  to  have  fire  pounds  for  swearinr  against 
Acton.  This  discourse  was  upon  liondon* 
lindffe.  How  far  you  will  think  this  probable^ 
not  EaTiag  any  other  disooorse,  that  she  should 
miinediately  introduce  this,  I  must  leave  to 
yon. 

.  Rogers ;  he  says,  that  he  held  the  man  after 
the  ful ;.  that  he -saw  him  that  very  day ;  that 
he  complained  only  of-  one  leg;|  and  that  he 
nerer  knew  the  scull-cap  used. 

Grace  says,  that  he  had  s^ti  such  an  instru* 
Inent  in  the  prison,  and  that  it  was  made  use  of  to 
heep  their  heads  steady,  when  felons  were 
bamt  in  the  cheek ;  that  this  instrument  was 
nerer  designed  for  any  prisoner ;  that  this  was 
the  county  gaol  a  few  years  ago,  and  that  it 
was  not  made  use  of  since, 

.^  Soawell  says,  he  knew  Bliss  when  in  the 
lick  ward;  that  he  was  lame  of  both  I^^; 
sometimes  was  lame  of  one,  sometimes  of  botb^ 
bot  was  Tery  well  in  health. 

Samuel  Davenish  says,  that  he  was  with 
him  freqnently,  and  that  he  was  always  very 
well,  only  had  a  lame  foot,  and  said  he  bsd  no 
Sions  on.  The  prisoner  asked  him  in  respect  of 
his  behaTiour ;  he  gi^es  hima  very  gora  cha- 
teder,  that  bis  bemiviour  was  just,  charitable 
fnd  humane. 
Brown  says,  that  he  complained  of  both  legs, 

~        to  bis 


worse  than  the  other;  and  as 
bebavioor,  gives  him  a  very  good  character. 

Bowdler ;  he  was  with  him  in  the  same  ward ; 
knd  says,  that  he  only  complained  of  one  leg,  the 
ether  was  very  well,  and  gave  him  a  very  good 
character. 

Gosling  saw  him  carried  into  the  sick  ward, 
and  says  be  only  complained  of  bu  ancle. 

Robert  Gresharo  says,  that  he  lodged  at  his 
l|Qnie  three  weeks  after  be  was  discharged,  and 
soiy  complained  of  a  cold  be  had  got  mm  the 
baa  weather  in  the  country. 

Jane  Lapworth,  the  nurse;  she  is  a  very 
Bsterial  witness  indeed ;  she  says,  that  he  had 
ao  sgue  and  fever,  and  gave  a  description  of 
the  afferent  operations  of  it.  He,  poor  man, 
died  of  a  fever ;  he  had  medicines  applied  by 
^doctor  Coats  worth.  She  says,  she  apprehended 
ke  died  of  a  cold,  which  brought  him  into  a 
fevsr;  what  was  very  remarkable,  she  laid  him 
ont,  and  there  were  no  bruises  on  his  head ;  all 
bis  iKiijy  was  dean  from  scabs,  or  ai|y  thing 
thatlooked  like  ill  usage. 

Now,  f^entlemen,  what  credit  this  will  re- 
ceive from  you,  I  can't  say ;  bq^  this  evidence 
itroogly  contradicts  all  that  have  given  you  a 
diSereot  account.  I  am  very  glad  you  have 
tikeii  notes ;  and  I  desire,  if  1  have  made  any 
^iiitike,  you  will  tdl  me,  on  other  side» 


As  to  the  character  of  the  prisoner,  his  wit- 
nesses say  he  is  a  very  humane  man  ;  and  if 
you  have  them  down,  thc^  are  in  number  suf- 
ficient too. 

My  brother  Darnell  says,  he  has  been 
steward  of  the  Palace  court  about  five  years, 
and  never  heard  any  complaint  against  the 
prisoner ;  that  it  is  three  years  smce  Acton  haa 
been  in  the  office  he  now  is  in,  and  in  all  that 
time  be  thought  bim  a  very  humane  man,  and 
never  thought  him  cruel  or  severe. . 

Mr.  Ha&ey  says,  be  was  a  very  humane 
man. 

Mr.  Ryall,  Mr.  Lade,  Mr.  fiaysey,  give  him 
a  very  ffood  o|iaractep. 

Mr.  Idorrison  sa3fs,  that  the  other,  rooms 
were  under  ground,  and  the  Strong  Room  was 
ten  inches  above ;  it  was  a  dry  place,  and  cover- 
ed over  the  top  with  lead. 

Mr.  Terrant  says,  that  he  thinks  the  Strong 
Room  .a  very  dry  place,  and  gives  Acton 
a  good  character. 

Then,'  gentlemen,  Mr.  Taylor  says,  be  was  a 
man  of  humanity ;  and  that  there  was  no  drain 
near  the  Strong  Koom. 

Mr.  Bowdler  gives  bim  a  good  character; 
and  four  or  five  other  witnesses  have  been  called 
up,  and  given  bim  a  very  good  character.  As 
to  the  Strong  Room  I  don't  find  much  evidence 
to  affect  the  prisoner  as  to  that.  There  is 
mat  difference  in  opinion  as  to  what  imme- 
diately gave  him  the  distemper  to  carry  bim  off. 
A  great  many  again  say,  that  be  did  seem  to 
be  pretty  well  m  health;  but  what  will  par- 
ticularly affect  the  prisoner,  is  what  happened 
in  the  prison  yar^.  Upon  the  whole,  if  you  are 
satisfied  that  the  prisoner  treated  Bliss  in  that 
manner  as  the  king's  witnesses  said,  and  that 
was  the  occasion  of  his  death,  and  that  be  bad 
treated  bim  ill,  and  beat  him,  you  will  find  him 
guilty ;  but  if  he  was  not  so  treated,  and  it  vvas 
not  the  occasion  of  lus  death,  you  will  find  him 
not  guilty. 

There  are  great  contradictions  In  the  evi- 
dence, I  scarce  ever  heard  so  great.  It  is  a 
matter  of  great  consequence,  and  deserves  ypnt 
mature  consideration. 

9 

Then  one  was  sworn  to  keep  the  Jury,  and 
they  withdrew,  and  Baran  Carter  w^  to 
dinner ;  and  when  be  returned,  they  gave  their 
Terdict 

CL  cf  Arraigns,  Gentlemen,  are  yon  all 
agreed  in  your  VerdictT— Omyiei.  Yes. 

CL  of  Arr.  Who  shall  say  for  yon  ? 

Chmei,  Foremen. 

a.  of  Arr.  William  Acton,  hold  up  thy 
hand.  (Which  he  did.)  Look  upon  the  pri- 
soner ;  how  say 'you ;  Is  he  Guilty  of  the  fdony 
and  murder  wnereof  he  stands  indict^i  or  Not 
Guilty? 

Fffrman^  I^ot  Guilty. 
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483.  The  Trial  of  William  Acton,  for  the  Murder  of  John  Brom- 
field,  at  Kingston-upon-Thaines,  in  Surrey,  before  the  Hon, 
Mr.  Baron  Carter,  August  SI :  8  Gkorge  II.  a.  d.  1729  * 


Saturday  t  August^^  1789. 

fVocteoMtloii  Wtf  made  for  dl  penmiivoii- 
«eroedto  attend. 

CL  if  Art.  ITOU  good  men,  that  are  im- 
panneried  to  eoaoire,  &c.  aoswerto  your  nameBy 
ADd  save  your  noes. 

CI.  of  Art.  William  ActoiH  hold  up  vour 
baod.  (Wbich  be  did.)  You  atand  in&tod 
Jby  the  name  of  William  Acton,  fcc. 

CLofArr.  HoW  say  est  thou,  William  Acton, 
art  then  Guilty  of  the  felony  and  murder  where, 
ipf  tfapaatandest  indicted,  or  Not  Guilty  f 

Astm,  Not  Guilty. 

CL^Arr.  Cttlprjt,  how  wilt  thou  be  tried  ? 

Acton.    By  God  and  foy  country. 

CI.  cfArr.    God  send  you  a  good  delirer- 


He  was  ^Iso  severally  arrugned  upon  two 
mber  indictments ;  one  fbrthe  tourder  of  Ro- 
'bert  Newton,  and  the  other  for  the  mmfderof 
James  Thompson,  to  which  he  severally  plead- 
ed Nbt -Guilty,  and  pnt  himself  upon  QiH  and 
'his  country  in  manner  aforesaid. 

Then  proclamation  was  made  for  informa- 
tion. 

CL^Arr.  Thou  the  prisoner  at  the  bar, 
those  men  that  thou  shalt  hear  called  are  to 
pass  between  our  sovereign  lord  the  kioff  and 
thee,  upon  the  trial  of  thy  fife  and  death ;  there- 
Ibre  if  thouinrilt  chfllleoge  them,  or  any  of 
them,  your  time  to  speak  is  as  they  come  to  the 
book  to  be  sworn,' before  they  are  sworn. 

'Tbelt  the  isaie  iNmnel  was  going  to  be  called 
•ver,  which  imd  tried  him  the  day  before. 

'Upon  ^hich'Mr.  Paxton,  the  solicitor  f»rthe 
CfowD,  three  sereral  times  insisted  upon  a  new 
lyanncl. 

Mr.  ^Strange.  The  other  pannel  cifnnot 
%rite ; '  these  are  mini  of  ability  and  experitfice. 

Then  the  pannel  was  called  orer. 

Mr.  9Farfi.£  Wef.ehattengeliobert-Parl&hvrst, 
we  ha?e  an  •'affidavit  jfcady  ta-  prpdacei  if  .y>eca- 
aion.  (But  the  challenge  bcii^  alhiwed,  <he  af- 
JUatilvtaaalTBSBd.) 


ihn.T. 


Bliles  Poole, 
Fmoent  Hdlif , 
Charles  BucUand, 
William  GoaweU, 
JohaSiginSi 


,  Thomas  Bandfoid, 
'  William  Bnvwne, 
John  Walter, 
Robert  Patten, 
Jamci  Wellbetoved. 


f  See  the  piecedifiC  and  Mowing  Cases. 


CI.  of  Arr.  William  Aden,  hold  vp  thy 
hand.    (Which*  he  did.) 

JAr.  Strange,  My  lord,  you  will  please  ts  ad- 
mit him  to  me  other  bar. 

Mr.  BarOh  Carter.  It  shall  be  allowed. 

CI  ofA/r.  Tou  of  the  jury,  look  upon  the 
prisoner,  and  hdirken  to  his  charge.  Be  staodft 
mdicted  by  the  name  of  William  Acton,  &e. 
(proful  in  Uie  indictiDent  mutatiimufandu.) 

Acton,  I  desire  it  may  be  read  in  Latin. 

Mr.  Baron  Carter.  Yon  had  the  indictment 
yesterday  read  in  Latin,  you  found  it  no  adran- 
tage  to  yon;  if  yen  purpose  any  advantage  by 
ity  yoo  may  ha?e  it  read.f 

4ctoh.  I  desire  my  counsel  may  bear  iti^. 

Mr.  Baron  Carter.  Let  it  be  read.  (Wbrch 
was  accordingly  done.) 

Mr.  Harding.  My  lord,  and  yon  gentl«4l«l 
of  the  jury,  I  am  <x>unsel  for  the  king.  Tb# 
priaoper  at  the  bar  stands  indicted  for  me  mur- 
der of  John  l^romfield.  The  indictment  se(« 
forth,  that 

We  will  call  our  witnesses^  and  don't  dopAC, 
if  we  prove  him  guilty,  but  you  ivill  M 
him  so. 

Hr.  Ward.  Gentlemen'of  the  jury,,  you  'm 
what  the  nature  of  the  indictment  is ;  it  is  foir 
the  inhuman  and  barbarous  treatment  of  John 
Bromfield,  of  which  he  died.  If  we  shew  Voq, 
that  that  was  the  real  and  true  cause  of  bis 
death,  it  cannot  be  doubted  but  that  he  put  bim 
to  death.  Gaolers  ought  to  treat  tbeif  prisoacrt 
with  humanity ;  they  are  to  con6ne  them  ia  s 
place  of  a  secure  custody,  but  not  to  treat  them 
mhumanly.  ^ 

On  the  6rst  of  March,  1725,  captain  Brom- 
field'became  a  prisoner  in  the  Marsbalsea  pri- 
son, gentlemen ;  he  fell  under  the  diiplean|n 
of  Acton,  the  prisoner  at  the  bar,;'  and  in  order 
to  satisfy  his  resentoient,  he  beat  bim  ubor 
manly  and  unmercifully,  that  the  mams  m 
strokes  of  the  blows  were  visible  after  his  d«MJ- 
Not  satisfied  with  this,  he  put  him  in  doow 
irpns,  which  the  man  could  scarce  well  be*r> 
md  put  him  into  a  hole  which  is  damp,  wrrk 
and  strait;  so  thfU  he  cpuld  not  stood  upright 
orjie  at  length :  he  vysA  kept  there  for  seferj 
days.  The  prisoner  then  began  ^JP^\^ 
toohhimipto  another  place,  T»ut  did  not  uw 
the  inins  off  at  that  time ;  but  the  man  baviy 
cqntracted  an  ill  state  of  health,  when  4he  pn- 
spner  thought  it  would  be  the  occasion  w»» 
death,  be 'Sen  took  off  the  irons ;  >"^'2! 
too  late,  for  he  soon  died.  "^^^^  S^^^ 
wUI  shew  you  the  reason  why,  conaeqy^^h 
the  coroner's  inquest  should  have  sat »?«»"" 

body  of  oaptam  Bromfield ;  «>»it««>.«Tfk3 
quiutdidsit;  and  the  reason  is  pUw  thai  »"• 

t  See  die  precediDg  Caae, 
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for  ike  Murder  of  John  BromJUld. 
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■ot,  for  if  U  bad,  they  would  bare  teen  that  he 
Ind  eome  to  bia  d^Uh  by  a- violent  uocasion. 
If  we  prove  thia  to  be  the  caae,  geotiemen,  voa 
will  do  juatioe  to  your  oouDtiy,  and  find  bim 
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e  will  call  oar  witneaaaato  prove  tbe  facta. 
William  Wheeler  sworn. 

Mr.  Ward,  Do  yoa  know  the  prisoner  at  tbe 
Ur? -^Wheeler.  Yea. 

Mr.  Ward.  0o  you  know  whether  he  was 
Inrokey  in  1725  ? 

Wheeler,   He  was  tamkey  to  Mr.  Darby. 

Mr.  Ward,  What  waa  the  biisineaa  of  turn- 
key? 

Whuler,  To  take  care  pf  the  prison  and  pri- 


Mr.  Ward,  Did  yon  know  captain  Brom* 
Md  to  be  a.  prisoner  then  ? 

Wheeler,  Yes ;  he  waa  a  priaoner  in  tbe  be- 
ginning of  tbe  year  1785. 

Mr.  Ward.  Give  an  account  of  what  oaage 
you  aaw  captain  Bromfield  have. 

Wkeeler,  1  lodged  in  tbe  same  room  with 
^m.  We  were  looked  up ;  and  coining  down 
alaira  there  waa  a  batch)  which  was  locked,  and 
«Be  Perkins  kept  the  key  of  it ;  and  be  made 
words  to  let  captain  Bromfield  come  down. 

Mr.  Ward,  What  was  Perkins  ? 

WkteUr,  Servant  to  the  gaoler. 

Mr.  Ward,  Goon.  . 

Wheeler.  There  were  some  words  passed ; 
hatt  nt  last  Perkins  did  let  tbe  captain  down, 
and  he  went  into  the  chandler's  shop,  and  Per- 
Jchia  and  the  captain  fell  into  greater  disputes ; 
«Bd  the  captain  took  a  knife,  and  jabbed  it  into 
Perkins's  breast. 

•    Mr.  Ward,   Did  you  see  Aoton  there  ? 
.    Mr.  Baron  Carter,  What  did  he  do  then  f 
.    Wheeler,    He  dropped  down  tbe  penknife, 
and  it  waa  found  in  the  chandler'a  shop.    Tlie 
cantain  waa  carried  into  the  pound. 

Mr.  Baron  Carter,   Where  is  tbe  pound  ? 

Wheekr.  The  pound  and  tbe  chandler's  shop 
jeio. 

Mr.  Baron  Carter,  Where  waa  be  carried 
ftom  thence? 

Wheeler,  He  waa  carried  from  the  pound  to 
the  hNlge ;  further  1  could  not  see.  He  took 
bim  eway  refiractory. 

Mr.  Ward.  Did  yoa  see  bim  with  irons  on  ? 
I  Wheeler,  I  saw  him  with  irons  on  in  the 
eveoiog. 

HlxrFoUer,  What  did  Acton  order  ? 
.    Wheekr.    After  the  court  broke  up,  Acton 
came  down  and  spoke  to  the  captain ;  and  ask- 
ed him,  what  waa  the  reason  that  he  stabbed 
tbe  man  in  a  passion. 
:.  Mr.  Ward,  DM  you  see  tbe  fetters  on  ? 

Whuler,  I  did. 

Mr.  Ward,  How  kmg  waa  he  confined  in  the 
bole? 

Wheeler,  He  continued  in  the  bole  from  tbe 
fima  be  waa  taken  out  of  the  k>dge,  till  the  next 
day  nine  o'clock. 

Hn  Ward,  Did  you  see  Acton  with  him  dur- 
iag  all  or  any  part  of  tbia  tiaae  ? 
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Wheeler.  When  Acton  had  ironed  him,  he 
turned  bim  over  from  the  master's  to  the  com- 
mon  aide. 

Mr.  Ward,  How  long  had  he  the  irons  on  ? 

Wheeler,  He  had  the  irons  on  about  five 
day  a;  Acton  sent  biro  from  tin  bole  to  th« 
common  aide,  to  George's  ward. 

Mr.  Ward.  When  did  he  die  ? 

Wheeler,  He  died  the  latter  end  of  June. 

Mr.  Bagon  Carter,  When  did  he  die? 

Wheeler,  About  four  years  ago,  the  lattar 
part  of  June  1735. 

Mr.  Baron  Carter,  fell  me  when  the  faet 
waa? 

Wheeler,  I  can'ttell  the  month. 

Mr.  Ward,  Did  you  aee  buo  after  he  waa 
dead?  . 

Wheeler,  Yea. 

Mr.  Ward.  What  condition  waa  his  body  in  ? 

Wheeler.  It  was  all  black. 

Mr.  Ward,  What  was  the  occasion  of  iti 
being  black. 

Wheeler,  It  was  said  to  be  the  jaundice. 

Mr.  Ward,  When  did  it  turn  bb^k? 

Wheeler,  It  turned  black  after  his  decease. 

Vix.Ward.  Was  it  one  continued  black,  or 
was  it  in  streaks? 

Wheeler,  It  was  one  intire  black. 

Mr.  Ward.  Did  tbe  coroner'a  invest  sit 
upon  him  ? 

Mr.  Baron  Carter,  That  ia  no  chaise  upon 
tbe  prisoner.'  It  waa  not,  in  Fiem'a  case ;  if 
the  coroner's  inquest  had  sat  on  all  others,  and 
bad  not  sat  upon  this  man,  then  this  had  been 
evidence ;  but  as  it  is  generally  omitted,  it.  ia 
no  evidence. 

Hug^h  Martin  swora. 

Mr.  Ward.  Did  vou  know  capt.  Bromfield  f 

Martin.  Yes ;  be  was  prisoner  about  the 
beffioning  of  the  year  1795. 

Mr.  Ward,  Give  an  account  of  what  usf^e  ho 
received  from  Acton. 

Martin,  He  was  bedftdlow  with  me  in  the 
nursery  ward,  and  on  a  court  day  he  waa 
down  in  the  chandler's  shop ;  and  one  of 
Acton's  servants  would  have  had  him  go  up 
into  his  ward,  but  he  refused  to  go ;  and,  upon 
that,  tbe  aervant  would  force  him  up, 

Mr.  Ward.  What  is  the  servant's  name? 

Martin,  John  Perkins. 

Mr.  Ward,  Goon. 

Martin,  As  they  had  a  scaffle  togethcrp 
eapt.  Bromfield  privately  stabbed  bim,  and 
dropt  down  the  knife.  There  was  an  outcry,  and 
a  doctor  was  sent  for ;  and  in  the  time  that  Ihi 
was  oalled,  Acton's  servant  carried  tbe  captain 
to  the  common  side. 

Mr.  Ward.  Waa  Acton  there  at  that  tim^  f 

Martin.  1  did  not  aee  Acton. 

Mr.  Ward,  Who  took  him  away  ? 

Jkfarttn.  Acton's  servants. 

Mr.  Ward.  Did  Acton  give  any  ordonf 

Martin.  I  don't  know. 

Mr.  Ward,    Did  you  aee  Acton  in  the  yard  f; 

Martin,  I  saw  Acton  in  tbe  yard,  or  between 
that  and  the  lo«Ige. 
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Mr.  Ward.  Which  waj  wucapteki  Brom- 
field  carried  ? 

Martin,  He  was  taken  out  of  the  chtndler'a 
th^,  and  carried  through  the  pound. 

Mr.  tl^ard,  Waa  Acton  in  the  chandler*8  shop, 
dr  pound? — Martin*  No. 

Mr.  Ward.  Did  you  aee  Acton  before  cap- 
tain Brom field  was  carried  into  the  yard  ? 

Mr.  Baron  Carter.   You  say  you  saw  Acton 
in  the  yard,  and  that  captain  Broni field  was 
'  pot  on  the  common  aide  ? — Martin.  Yes. 

Mr.  Ward,  After  he  was  hrought  into  the 
fwd,  did  you  see  any  thing  done  to  him  ? 

Martin.  I  did  not  see  any  thing  done  to  him, 
because  I  could  not  go  out,  I  was  confined. 

Mr.  Ward,  Did  yoa  see  any  body  beat  him  ? 

Martin,  No,  but  I  saw  irons  on  nim. 

Mr.  Ward,  WhalTirons? 

Martin,  They  were  double  irons ;  I  saw 
him.  come  out  of  the  hofe  the  next  morning 
^kli  tronSiOn,  between  eight  and  nine  o'clock. 

Mr.  Ward,  Who  put  hira  in  the  hole? 

Martin,  I  was  not  there  to  see  it. 

Mr,  Ward.  What  sort  of  a  place  is  the  hole  ? 

Martin.  It  is  a  little  place  nnder  the  stairs ; 
nttle  bigger  than  a  iai^e  coffin  in  width  and 
length. 

ilr.  Ward.  Did  he  lieor  stand  ? 

Martin.  He  stood,  but  could  hardly  stand 
npriffht ;  he  had  nothing  but  the  earth  to  lie  on. 

Jar.  Ward.  Wa«  the  earth  wet  ? 

Martin'.  It  was  dampish. 

Mr.  Ward.  How  do  you  know? 

Martin.  I  saw  it  at  that  time. 
*  Mr.  Harding.  Was  there  any  door  to  it  f 

Martin.  There  was. 

Mr.  Harding,  When  it  was  shut,  waa  there 
any  pUce  to  let  in  the  light  ? 

Martin,  Tbere  was  the  key-hde,  and  .a 
€reTiceofthedoor. 

Mr.  Ward.  When  did  become  out? 
'   Martin.  Between  eight  and  nine  o'clock  the 
next  morning. 

'  Mr.  Ward.  Where  did  he  go  afterwards  ? 
;    Martin.   Afterwards  he  lodged  in  George's 
waiid,  opposite  against  the  hole,  upon  the  left- 
hand  ;  1  think  it  is  called  George's  ward. 
^  Mr,  Ward,    Had  he  irons  on  in  George's 
ward?— AforAtn.  Yes. 

Mr.  Ward.  How  long^? 

Martin.  1  don't  know. 

Bf  r.  Ward,  Did  you  see  him  after  he  was 
dead? 

Martin.  1  did ;  1  helped  him  into  his  coffin. 
His  body  was  a  sad  spectacle ;  but  I  can't  say 
W&ether  by  the  distemper  or  not. 
'  Mr.  Ward.  What  state  of  health  was  he  in 
before  he  was  confined  in  this  hole  ? 

Martin,  He  was  in  good  health  on  the  day 
the  scuffle  happened.' 

Mr.  ITard.  What  sized  man  was  he  ? 

Mt^rtin.  A  middle*  aiaed  man. 

Mr;  Ward.  Was  he  in  bodily  health  ? 

Martin.   I  did  not  discern  his  body ;  he  Was 
neatthy^nd  eat  hisTictuals  when  he  had  it. 
**  Mr.  Ward.    Did  you  hear  him  complaid  of 
any  illness?— ilif«rtifi.  I  nercr  did. 
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Mr.  Harding,  How  did  be  appear  ? 

Martin.  As  a  inan  used  to  appear  with 
irons  on.  Ht  was  ritered  miaenMy  afW, 
about  a  week  before  his  death. 

Mr.  Harding.  How  long  was  it  from  the  tiros 
of  hia  coming  dot  of  the  hole,  to  the  time  of  bis 
death. 

Martin,  T  believe  it  may  be  three  weeks  or 
a  month,  to  the  best  of  my  Knowledge. 

Mr.  Harding.  How  soon  did  you  see  hioi 
after  he  was  taken  out  of  the  hole  r 

Martin.  I  saw  him  the  same  rooming  hk 
was  pot  in  George's  ward. 

Mr.  Harding.  How  waa  he  then? 

Martin.  He  was  in  good  health,  but  wcol 
cripling  by,  haring  the  irons  on. 

Mr.  ^ardinf.  What  do  you  apprehend  wal 
the  occasion  of  hfs  deatli  ? 

Martin.  I  belie?e  the  ill  nsagvy  and  lyin^  ia 
the  hole,  were  the  occasion -of  hts  death,  and 
for  want  of  necessaries. 

Aetan.  When  he  was  in  Geerfpe^  wild, 
whether  he  did  not  lie  in  a  faammock  ? 

MMin,  He  lay  onder  a  haminock. 

Mr.  Baron  Carter.  What  distemper  do  yea 
io^  ilpon  it  he  died  of? 

Martin.  Soime  people  were  aptto  jod{|pe  thai 
he  died  of  the  jaundice. 

John  Sauuda^  sworn. 

«  Mr.  Ward.  Did  yon  laow  captain  Brom- 
field. 

Saunden.  I  did ;  he  wan  a  prisoaer  en  ths 
master's  skle;  he  came  on  the  first  of  Marebi 
1725. 

Mr.  Ward,  Give  an  aoomint  of  what  onga 
he  had. 

Saunden.  It  was  open  a  court  day,  at  tbs 
latter  end  of  Mar,  captain  Bromfield  wai 
brought  up  from  the  master's  side  to  the  cam- 
mon  side,  and  tbere  locked  op. 

Mr.  Ward.  Did  you  see  bim  brooght  aloog? 

Saunders.  He  waa  brouffht  along  ay  Rogers 
and  Nichols,  and  Aeton  fMlowed,'  andordtrcd 
him  to  be  taken  to  the  lodge,  and  ironed,  aad 
from  rtience  they  brought  mu4  put  fain  into  the 
hole,  under  the  stairs,  adjoining  toGeoige^s 
ward. 

Mr.  Ward.  Howlongdidheoontinoothere? 

Saunders.  Three  or  lour  nights  and  days. 

Mr.  Ward.  Was  be  letontm  that  droer 

Saunders.  He  was  let  out  sometimes,  wbea 
they  thought  fitting,  to  ease  his  body. 

Mr.  Ward.  What  sort  of  a  place  ia  hf 

Saunders,  It  is  a  place  under  tlie  slaifs, 
which  a  woman  used  to  pot  greens  (n ;  it  wai 
not  fit  for  aXhristian  to  be  in;  there  was  no 
floor,  and  a  cold  place,  and  tbere  was  netbsg 
to  ait  on,  but  what  the  woman  pot  her  giacas 
on,  which  was  an  old  broken  chair. 

Mr.  Ward.  Did  y<(u  sea  hm  there  9 

Saunders.  I  saw  him  every  day. 

My.  Ward.  What  siaed  man  was  be ? 

Saunders.  HewastaUerthaiinie,aadldoat^ 

believe  he  could  stand  upright  in  the  bale. 
Mr.  Ward*  Oiold  he  lye  down^ 
Saunders.  He  eeuM  not  lye  attagtb,  «■ 
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be  diint  not  lye  down,  it  waa  m  damp  and 
vet. 
VU,  Ward.  Wlmtdid  Acton  order? 
Saunden.  Acton  ordered  bim  to  be  taken  to 
the  lod^e,  and  ironed. 
Mr.  Baron  Carltr*  Wbat  did  be  order  after? 
Mr.  Ward,  Was  tbere  any  appUcaiion  made 
|p  Acton? 

Samndtri.    One  King  attended  Bromfield* 
and  Biookfidd  desired  me  to  go  along  witb  bim 
to  Actnn ;  and  I  said  it  was  more  proper  lor 
Kiw. 
Air.  Baron  Carter.  Answer  ny  aaestion.  ^ 
SaundvM,  1  saw  captain  Bromneld  earned 
iota  tbe.  lodge,  and  from  tbence  immediateljr 
into  the  hole. 
Mr.  Ward.  Was  Acton  tbere  ? 
Smunden.  I  saw  Acton  tbere  at  the  time 
when  be  waa  carried  to  the  hole* 

Mr.  Ward^  Waft  be  by  when  the  irons  were 
puton? 

Smunden,  Be  waa  by  then,  and  ordered  the 
captain  to  bo  carried  uom  the  ledge  into  the 
Imle. 

Mr.  Ward.  Was  be  first  ordered  to  the 
lodffe? 

SaumUrg,  That  order  to  carry  bim  to  the 
lodge  was  first  given. 

Mr.  Ward.  What  did  he  Order  after  P 
Saundert.   He  tlien  ordered  him  to  be  car- 
ffied  into  the  bole. 

Mr.  Ward,  Whether  ]fon  saw  any  other 
ftree  or  violence  uasd  to  him  by  any  one  ? 

Saunders.   As  to  this  purpose,  Aetoo  eame 
himself,  and  saw  the  irons  put  en. 
Mr.  Ward.  Were  the  irons  taken  ofi"? 
Saunden.    I  beard  they  were  taken  off  by 
King  and  Rogers,  witb  Darby's  lea?e. 

Mr.  Ward.  Where  was  captain  BromAeM 
put,  when  he  was  taken  out  of  the  bole? 

iSanjNierf.    He  was   carried  into  George's 
ward ;  I  went  with  bim  into  the  ward. 
Mr.  Ward.  Were  bis  irons  taken  off  then  ? 
Sunders.  They  were  taken  off  when  he  was 
iD  and  weak. 

Mr.  Ward.  What  alateof  hei|lth  wan  he  in 
before  he  was  put  into  the  hole  ? 

SofmderM.  He  appeared  to  me  to  be  a  man 
is  oerfect  bealtb  ;  if  bo  bad  any  dijifemp^,  I 
did  not  l^uow  it. 

Bftr.  Wardm  Do  you  believo  bis  beiiig  con- 
fined in  the  hole,  and  the  ill  usage,  we«e  the 
occasion  of  hie  death  ? 

Saunderg.  I  do,  in  my  censcienco,  believe 
they  were  the  ocopien  of  bis  death. 

Mr  Ward.  How  Jong  did  he  lire  after  this 
ssago? 

Smnden.  1  believe,  from  his  being  first  put 
into  the  holo,  to  the  day  of  bis  dMth,  was 
about  14  days. 

Mr.  JVM.  Did  yon  see  him  after  ho  waa 
daad? 

Saunders.  I  helped  to  put  him  into  hiB49offin, 
fid  hie  body  was^if  inMoal  oolon^h  blacjL  und 
yellow. 

Mr.  WM.  W^sotlKvoaf^  i!9afk»vpgpifN 
ewiy  A^^OMH^^^Si  ^  VPW  PP^, W*f^e»   . » ,  .  ^ 


Mr.  Earding.  "Were  yon  with  him  when  be 
died? 

Saunders.  J.  staid  by  him  when  he  died ; 
(he  said  the  night  before  be  shoukl  not  live  till 
morning)  and  he  gave  me  his  hand,  moved  bis 
mouth,  out  could  not  speak. 
^  Mr.  Ward.  You  were  with  him  when  be, 
died;  did  he  declare  then,  or  at  any  other 
time,  what  was  the  cause  of  bis  death  ? 

Saunders.  The  night  before  he  died  he  de* 
dared,  that  the  punishment  (which  was  being <<- 
put  in  irons,  ana  confined  in  the  bole)  was  the 
occasion  of  his  d^th^    In  the  morning  he 
could  not  speak.  * 

Mr.  Ward.  Was  there  any  coroners'  inquest 
sat  on  the  deceased  ? 

Saunders.  No,  tbere  was  no  coroner's  in- 
quest  sat  upon  any  one  then. 

Mr.  Baron  Carter.  If  the  coroner's  inquesl: 
had  sat  upon  all  others,  and  not  apt  upon  this 
man,  then  this  bad  been  evidence ;  but  as  it  ia 
not  generally  so,  it  is  no  evidence. 

Mr.  Ward.  How  soon  was  he  buried  after 
he  died  ? 

Saunders.  He  was  bunded  away,  I  bdiere, 
the  same  day  of  his  death. 

Martha  Johnson  sworn. 

Mr.  Ward.  Did  you  know  captain  Brom- 
field ?— Mrs.  JoAfUon.  Yes. 

Mr.  Ward.  Give  an  account  of  th^  vsago 
he  had. 

Mrs.  JoAmon.  Inereraawany  thmgdoneUr 
him. 

Mr.  Ward.  Did  yon  see  him  in  irons  ? 

Mrs.  Johnson.  1  saw  him  come  out  of  the 
hole  in  irons,  and  go  into  George's  ward. 

Mr.  Ward.  Who  brought  him  out? 

Mn.  Johnson.  When  the  door  was  unlocked, 
he  came  out  of  himself. 

Mr.  Ward.'  Did  you  see  him  after  he  wat 
dead  ? — ^Mrs.  JoAnsoit.  I  saw  his  body. 

Mr.  Baron  Carter.  When  you  saw  his  body, 
did  yon  see  any  marks  ? 

Mrs.  Johnson.  His  body  was  covered  when 
I  saw  it,  he  did  not  lie  naked. 

Mr.  IFord.  We  shall  call  no  more  Wit- 
nesses ;  for  if  what  John  Saunders  says  ia 
true,  it  is  a  full  proof  of  the  indictment 

Mr.  Baron  Carter.  Ton  have  beard  tho 
charge  and  evidence  against  you,  yon  may 
now  proceed  upon  your  defence. 

Aeton.  Captain  Bromfidd  stabbed  PerkinSi 
and  I  went  ror  a  surgeon,  and  whilst  I  wat 
gone,  BromfittM  was  put  io  irons.  Mr.  Darh^ 
had  him  put  in  irons,  till  the  man  was  out  oif 
danger.  After  this,  he  waa  wery  well ;  and 
had  the  yellow  jaundice,  of  which  he  died. 
As  to  the  coroner's  inqtiest,  there  was  none 
ever  sat  upon  the  bodies  of  any  prisoners  at 
tliat  time. 

Mr.  Baron  Cartgr.  Yea  are  not  to  answer 

for  that  ^  , ' 

Acton,    f  Will  can  my  witnemss.    Call 

G^fjTgp  Carew. 

,C^qsrge  Caren  sworn. 
Scton.  My  Inr4».<w  wMpffi  »y». 
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gun  Bi'onafield  continued  one  night  in  the 
ote,  and  the  other  says,  he  continued  two  or 
three  nifi^bts.  Did  you  see  captain  Bromfield 
•tabPerlunar 

Cartw,  Acton  went  for  a  snrgeon. 

Acton,  What  was  done  whilst  I  went  for  a 
aufveon? 

Carew.  John  Littleton,  who  was  turnkey, 
came  in  with  two  or  three  more,  and  took 
BromOeM  from  the  pound,  and  carried  him  to 
tba.k>dge,  and  ironed  him. 

Aeton,  What  was  done  with  him  after? 
^  Carew,    He  was  brought  on  the  common 
aide,  and  there  ordered  to  be  put  in  George's 
ward, 

Mr.  Baron  Carter.  Who  brought  him  there  T 

Carew.  John  Littleton. 

Mr.  Baron  Carter.  Did  Acton  give  any  di- 
lections  for  putting  him  into  the  hole  f 

Carew,  No. 

Mr.  Baron  Carter,   Who  put  him  in  ? 

Carew.  John  Littleton  put  him  in. 

Mr.  Baron  Carter,  How  long  did  he  conti- 
nue there  ? 

Carew.  Three  or  four  hours  as  1  heard. 

Acton.  How  was  he  after  he  came  out  of  the 
hole,  as  to  his  health? 

Carew.  1  saw  him  come  out  of  the  hole,  and 
be  was  very  well  in  health* 

Mr.  Ward,  He  has  contradicted  himself; 
he  just  now  said,  he  was  carried  from  the  com- 
mon side  to  George'ft-ward. 

Mr.  Baron  Carter,  If  the  man  mistakes,  you 
must  allow  him  to  correct  himself.  How  soon 
after  he  came  out  of  the  hole  did  ^ou  see  him  ? 

Carew,  The  next  day,  I  saw  hun  walk  about 
the  vard. 

Acton.  Please  to  ask,  Whether  Bromfield 
was  in  irons  before  1  returned  back  from  the 
sunreon. 

Carew,  Yes,  and  be  was  put  on  the  common 
aide. 

Acton,  When  did  he  die? 

Carew.  He  was  on  the  common  side  a  month 
before'  he  had  any  sickness. 

Mr.  Baron  Carter,  When  did  he  die  ? 

Carew.  In  six  weeks  time. 

Mr.  Baron  Garter,  What  distemper  did  he 
diiBof? 

.  Carew.  Of  the  black  jaundice,  as  it  ^bs  given 
•ut  in  the  nol. 

Aeton,  Did  yoa  see  him  a  week  before  he 
died? 

Carew.  Yes,  and  his  face  ipras  yeUoyr  and 
black. 

Mr.  Ward.  Yon  saw  him  when  the  scuffle 
happened ;  he  was  ? ery  well  then  f 

Carew,  I  can't  say  he  was  reiy  healthy  in 
constitution. 

Mr.  Ward.  Who  carried  him  to  the  hole? 

Carew,  Qe  wap  carrjed  by  John  Littleton  to 
the  place. 

.  Mr.  Ward.  Wer#  thfre  no  orders  gi^en  by 
Acton? 

Carew,  Acton  was  gope  before  John  Little- 
ton came  into  the  pound  for  him ;  he  was  gone 
Ibtr  ttw  soi^giooi  as  bt  saU  ha  wouM* 


Mr.  Ward.  Who  carried  bim  lo  tbe  lodge? 

Carew.  Littleton  carried  him  to  the  m^pe, 
and  after  that  to  the  common  side. 

Mr.  Ward.  Was  not  the  common  skle  shot? 

Carew.  it  was  then, 

Mr.  Ward.  How  did  he  get  in  ? 

Carew.  He  was  let  in. 

Mr.  Ward.  How  long  did  he  continae  on  the 
common  side  ? — Carew.  Six  weekR. 

Mr.  Ward.  Was  he  not  put  in  the  whole  ? 

Carew.  I  don't  know  that  he  was  in  the 
hole  at  all,  for  I  saw  him  pat  on  the  common 
side. 

Mr.  Harding.  After  the  stroke  with  the  pen* 
knife,  was  not  Bromfield  seized  ? 

Carew.  No. 

Mr.  Harding.  When  did  Acton  come  ? 

Carew.  Acton  came  down  when  Bromfield 
was  in  the  pound. 

Mr.  Harding.  How  long  was  Acton  gone? 

Carew.  Some  minutes. 

Mr.  Harding.  Might  not  Acton  gi?e  orders 
(0  Littleton,  befiire  he  went  for  the  surgeon  ? 

Mr.  Baron  Carter.  I  must  not  hang  a  man 
upon  a  might  Or  might  not.  Did  Acton  oomt 
back  with  the  surgeon  ? 

Carew,  He  brought  the  amrgeop  baek|  and 
stood  by  till  Perkins  was  dressed. 

Francis  Cartwright  sworn. 

Acton.  I  dciire,  he  may  give  an  acconnt  of 
what  he  knows  of  this  matter. 

Cartwright,  Mr.  Aeton  came  out  of  the 
court  into  the  pound,  hearing  a  noise,  and  tbey 
told  him  that  captain  Bromfield  bad  stabbed 
Perkins ;  Bromneld  was  ironed,  and  Littletoa 
put  him  into  tiie  hole,  without  Acton's  direct 
tions. 

Mr.  Baron  Carter.  Was  he  in  the  pound  be- 
fore Acton  came  down  ? 

Cartwright.  Yes. 

Mr.  Baron  Carter,  Did  Aeton  say  any  thing 
about  ironing  him  ? 

Cartwright.  No,  but  said,  that  he  woiald 
fetch  a  surgeon. 

Mr.  Btron  Career.  When  was  he  taken  eol 
of  the  hole  ? 

Cartwright.  He  was  taken  out  in  about  mx 
hours.  They  usually  lock  up  tbe  orisoaert  It 
nine  o'clock  at  night,  after  Lady-day,  and  be 
was  taken  out,  and  put  in  Geoi|;e's-ward,  aboiit 
that  time. 

Sf  r.  Baron  Carter,  How  k>ng  dkl  he  renahl 
there? 

Cartwright.  He  staid  there  three  ori^ 
months  after  the  thing  was  done. 

Mr.  Baron  Carter,  Who  used  to  lock  ^ 
prisoners  op  ? 

Cartwright.  The  aerfanto  to  Acton  ossd  to 
lock  them  up  e?ery  night. 

Mr.  Baron  CaHef.  Answer  me  another  qnei- 
tion.  What  stat^  of  health  was  captain  Broo^ 
field  in?  ' 

Cartwright.    He  was  alwaya  m  vary  weafcfy 

man,  but  very  miscbieroos. 
Mr.  Baron  GaWer.  When  waahetakiDlUf 
Cturtwrigkti  Aftar  I  WW  |||one^ 
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Mr.  Baron  Carter.  Was  he  ill  whilst  yon 
were  there  f  ) 

Carturighi.   He  was  not  ill,  only  poor  and 


Hr.  Ward.  When  was  Bromfield  ironed  f 

Cartwright.    Littleton  ironed   him,   while 
ActoQ  was  gone  for  the  surgeon,  and  pnt  him 
into  the  hole. 
'  Mr.  Ward.  Where  was  he  Ironed  ? 

Cartwright.    He  was  carried  first  into  the 
lodge  and  ironed,  and  then  pot  into  the  hole. 

JAt.Ward.  Where  is  the  hole? 

Cariwrigkt.  On  tbe  common  side. 

Mr.  Ward,    Did  yon  see   George  Carew 
there? 

Cartwright.    I  don't  know  whether  he  fdl- 
lowed  him  down. 

Mr.  Ward.    Did  Carew  go  along  with  lit- 
tieton,  when  he  put  him  into  tbe  hote  P 

Cartwright.  I  can't  say,  whether  he  did  or 


Jateph  W^>odf  a  snigeon,  sworn. 

Acton.  Please  to  ask  him,  my  lord,  if  I  came 
to  letch  him. 
'   Mr.  Baron  Carter.  What  say  you  to  that? 

Wood.  Acton  came  to  me,  and  desired  me  to 
go  along  with  him ;  which  1  did,  and  found  a 
person  stabbed  in  the  breast.  The  next  day  I 
went  to  the  person  who  had  wounded  him,  and 
I  iAed  him  how  he  could  be  so  barbarous. 

Mr.  Baron  Carter.  That  is  not  material. 
What  state  of  health  did  Bromfield  seem  to  be 
ia? 

Wood,  Bromfield  seemed  to  be  pretty  well  in 
hdalth. 

Acton.  Where  did  you  see  Bromfidd  ? 

Wood.  In  the  lodge. 

Acton.  Did  you  say  any  thinj|^  to  him  ? 

Wood.  I  said,  I  find  you  are  ironed :  1  think 
jmi  dcsenre  it ;  and  he  said,  that  Darby  order- 
ed him  to  be  ironed,  and  he  was  glad  Acton 
went  for  a  surgeon. ' 

Mr.  Ward.  What  time  did  you  see  Brom- 
field? 

Wood.  The  next  morning,  about  nine 
d^clock. 

Mr.  Ward.  Where  did  yon  see  him  P 

Wood.  Inthevard. 

Mr.  Ward.  How  long  did  you  stay  there  ? 

.Wood.  I  staid  there  a  trifling  time,  aboat 
liilf  an  boar,  and  left  him  there. 

Lewii  Jouti  Bwom. 

Acton.  1  desire,  my  lord,  he  ma^jr  gm  an 
aeoouDt  of  what  he  knows  as  to  captatnlBrom* 
fiaU. 

Jones.  Bromfield  came  u  April  from  the 
DMster's  side  to  tbe  common  side,  and  was  put 
in  irons  by  John  Littlelon. 

AeUm.  Please  to  ask  what  state  of  health 
he  was  in. 

Jbocr.  Bromfield  was  m  a  sad  state  of  health, 
he  fell  sick  of  the  gaol  distemper,  he  had  the 
janodioeoo  him. 

Acton.  WbfltdldhedifsofP 

Jones*  AfeFer. 


Acton.  Holrdo  yon  know? 

Jones.  I  am  a  surgeon ;  I  took  notice  of  him 
continually. 

Acton.  How  did  I  behare  mysdf  to  captain 
Bromfield  ? 

Jones.  You  were  kind  to  him  at  all  times. 

Acton.  Please  to  ask,  my  lord,  how  I  behar*' 
ed  myself  to  the  prisoners  m  general. 

Jones.  Acton  would  ne?er  suffer  any  thing  of 
hardship. 

Acton.  Have  you  seen  any  acts  of  friend-^ 
ship? 

Jbner.  Both  3rour  pocket  and  your  table  have 
been  made  use  of. 

Mr.  Baron  Carter.  Did  yon  see  oaptaia 
Bromfield  put  in  the  hole  ? 

Jones.  I  saw  nobody  pnt  in  the  hole. 

Mr.  Ward^  Did  not  you  see  Bromfiil#  m 
the  hole  ? 

Jones.    I  nerer  saw  him  in  tbe  hole. 

Mr.  Harding.  I  beg  leave  to  make  an  obsef'*: 
nation. 

Mr.  Baron  Carter.  You  canH  obeenre;  I 
don't  think  you  hare  used  me  well  before.  A 
gentleman  that  is  a  young  counsel, '  sbouU 
open  no  more  than  the  recora. 

Mr.  Harding.  I  opened  no  more  than  tbi 
ftct. 

Mr.  Baron  Ctfrfer.  Gentlemen  of  the  jury, 
the  prisoner  at  tbe  bar  stands  indicted  for  tne 
murder  of  JcAn  Bromfield.  The  Indictment 
sets  forth,—— 

You  are  to  consider,  whether  yon  hare  snffi* 
cient  eridenoe,  to  induce  you  to  belie?e  bite 
guilty  of  this  fact.  Whaterer  is  opened  by 
the  counsel,  that  is  not  proved  to  von,  is  to 
hare  no  weight  with  you.  If  is  set  rortb,  that 
he  was  beat,  and  that  tbe  marks  and  strokes 
were  upon  him.  I  don't  obserre  by  the  e?i- 
dence,  that  any  stroke  was  given  to  the  man 
at  all. 

Gentlemen,  let  the  consequence  he  what  it 
will,  evidence  is  to  determine  every  man's  Arte. 

Tlie  Indictment  sets  forth,  that  Darby  was 
keeper  of  the  gaol  on  the  15th  of  Jnly,  and  that 
Bromfield  died  tbe  second. 

The  fiict  is  charged  preceding  to  that  time  ; 
the  fact  is  bid  in  April,  and  all  this  is  laid  to  be 
in  the  space  of  five  days. 

Wheeler  is  tbe  first  evidence  for  the  king ;  he 
says,  that  Acton  was  turnkey,  and  servant  to 
Darby ;  that  he  knew  Bromfidd ;  that  he 
iod^;ed  in  the  nursery,  and  coming  down  the 
stairs,  there  was  a  hatch  upon  the  stairs,  and 
Perkins  kept  the  key  ;  that  he  and  the  captain 
quarrelled,  and  that  they  went  into  the  chan- 
dler's-sbop,  and  quarrelled  further,  and  then 
Bromfield  stabbed  him  with  apen-knilh,  and 
thereupon  dropt  the  knifo.  He  was  cwried 
from  thence  to  the  potmd  and  carried  from 
thence  away  to  the  lodge,  and  was  refractory  ; 
but  he  did  not  hear  Acton  ocder  any  thing. 

fie  says,  gentlemen,  that  he  saw  fetters  on 
him,  when  became  out  of  the  hole  the  next 
morning;  and  that  be  was  tomed  from  tbe 
master'stodie  common  side;  Ibal  bis  body 
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was  all  over  black,  and  turned  to  after  bis  4e- 
MascL  Ue  sajs,  that  it  was  not  in  slreakS)  but 
one  continued  lilackness. 

Tbe  second  wiloess,  Hugb  Blartia,  says,  tliat 
he  knew  captain  Brouifield :  that  lie  was  his 
bedfiiUov)  that  he  saw  the  ca{itsjn  in  the 
cbamUe^s  shsp,  and  Perkins  refu^  him  a  fa- 
vour, and  Bromfiekl  stabbed  bim ;  that  be  did 
IMyt  see  Acton  there,  but  saw  him  in  the  yard, 
and  saw  hlro  go  to  tbe  court-house.  >  That  be 
•aw  Bromfield  on  tbe  common  side  with  fetters 
on,  and  saw  bim  in  the  bole,  but  saw  no  heat- 
k^  ;  thai  be  osotinued  in  there  all  night,  and 
the  bole  is  a  little  place,  has  no  floor,  and  is 
dam;  that  there  is  no  place  to  let  in  the  air 
and  liffht,  but  tbe  key-bole  and  cretioe*  Ek 
•ays,  Uiat  be  saw  Bromfield  in  Geoife'a  ward 
iii  irons;  that  il  was  tbree  wieeks  or  n  month 
liBfore  be  died;  that  be  wanted  necessaries, 
and  that  he  wan  apt  to  judge  b*  died  of  the 


On  the  1st  of  March,  1735,  Saunders  says, 
that Branfieldbacaiae'a  prisoner;  tbatNiolliols 
and  lillWon  broy^ht  Hromfield  aiong;  and 
thai  he  saw  bun  ironed  by  Alton's  orders. 
This  is  tbe  only  witness  ^t  aays  Acton  or* 
dered  it.  Thai  Bramfiekl,  jie  behaves,  was  in 
the  bole  three  days,  it  might  be  a  little  longer; 
that  the  hole  was  under  a  pair  of  stairs,  there 
was  no  light,  nothing  in  it»  but  a  piece  ef  a 
chair  Ihat  a  vomsA  set  bar  greens  on :  that 
BconJftekl  oooM  iwt  stand  upright^  that  he 
dared  not  lie  down,  because  it  was  so  wet;  that 
King  and  Bvomfield  apoka  to  Acton  to  take  the 
irons  o^biit  he  could  not  do  it  witlioul  Darby's 
order.  U  waa  his  opinion  thai  BromAeki  was 
well,  and  that  the  hard  usage  vas  theoocasioii 
of  bis  death.  Tbst  he  sa,iv  his  body  aj^r  he 
was  deady  ani  it  waa  of  several  ookinriu  fle 
was  asked,  if  bs  saw  any  sign  of  a  stroke  on  his 
body,  and  he  said  that  it  waa  all  of  a  cok>ur. 
He  aays  that  Bromfield  told  htm,  that  the 
usage  of  4he  hole,  and  tbe  fettem,  were  ^he 
ooo^Ott  of  his  death,  tbe  night  bdbraiie  died. 
80  that  what  he.  said  is  evidence,  and  eugbt  to 
Immo  its  we^ht ;  a«cl^erueltgr  shoiikl  not  have 
been  oontltiued. 

.    Martha  Johnson  ;  she  sava,  that  she  paw 
Bromfield  conie  out  of  tbe  bale  in  irons. 

80  that  there  is  but  one  witness  that  sayss  he 
was  pot  there  by  Acton*s  order ;  and  the  pri- 
;soner  insists,  that  he  did  not  order  bim  tbece ; 
and  if  he  didi»hadidnQtdie  by  duress,  bwt  by 
the  jaundice. 

George  Gaiiew,  the  .first  witness  for  the  pri- 
MDtt»Mj«t  be  «se  tbere^  end  Aotoa  went  lor 


a  surgeon,  and  Jjitlleton  came  from  the  lodge, 
and  took  Bromfield  there,  and  ironed  bim,  and 
put  him  into  George's  ward,  but  that  Acton 
gave  no  directions ;  that  he  was  in  there  three 
or  four  hours,  and  that  be  saw  htm  well  the 
next  day,  and  that  be  walked  about  tbe  yard. 
That  he  fell  ill  of  tbe  jaundice,  and  bis  face  was 
black  and  yellow  a  week  before  he  died.  He 
was  asked  by  tbe  king's  counsel,  if  he  wss  a 
healthful  man  P  And  he  said,  he  was  not.  He 
says,  that  Acton  was  gone  before  Littleton 
came ;  so  that  in  hia  ppiuion,  Acton  did  no- 
thing ;  and  says,  that  Bromfield  died  of  the 
jaundice. 

Tbe  second  witness  for  the  prisoner  says, 
that  be  saw  Acton  run  out  of  the  court  into  &• 
pound,  and  Acton  aaid  he  would  go  for  a  sur-* 
|[eon.  That  littleton  ironed  him,  and  put  bun 
into  the  hole,  and  it  ww  all  done  before  Adon 
came  from  the  surgeon.  He  was  there  before 
Littleton  came,  and  said,  be  would  go  and  febch 
a  surgeon.  He  says,  thai  Bromfield  was  ia 
the  bole  six  liiMirs ;  that  he  locked  him  up 
everv  night,  and  he  looked  upon  him  to  be  a 
weoK  man. 

Wood  save,  that  ho  saw  Broaifield  the  next 
daj,  aaid  ulked  with  him  about  irona ;  and  be 
aaid  he  was  ironed  by  the  direction  of  Mr.  Dar- 
by ;  and  that  Acton  was  alwaya  very  kind  to 
him. 

Jones  says,  that  Lktleton  ironed  BiromfieUf 
and  that  it  wasin  April,  and  he  died  in  June. 
He  says,  that  he  was  a  surgeon,  and  that  Adoa 
was  always  very  kind  to  the  deceased. 
^  Gentl^en,  in  the  first  place  you  are  to  con* 
sider,  whether  tbe  n»n  waa  put  into  tbe  hols 
bv  the  dkectioB  of  Acton ;  and  in  the  ajexi 
place,  if  it  was  done  by  A^ton,  and  this  was  not 
the  occasion  of  his  death,  you  will  acquit  bim 
aa  to  that.  But  if  you  befteve  Acton  ordsred 
him  into  bis  bole,  and  that  it  was  the  occasioB 
of  his  death,  he  waa  guilty  of  du^ev;  but  tbs( 
will  be  contrary,  four  witnesses  to  one. 

Tbe  iary  agreed  opoa  their  TerdkA  knsie- 
diately,  without  going  out  of  Court. 

CL  ofArr,  Gentlemen,  are  you  all  agreeiia 
your  verdict  ? 

Omnn,   Yes. 

CL  ^Atr.  Whoshall  say  for  you  P 

Qmna,  Our  Foreman. 

CLrfArr.  Hold  up  thy  hand.  (Which  hf 
did.)  Look  upon  tbe  prisoner ;  bow  say  yoo; 
Is  he  Guilty  or  the  murder  and  felony  wfaereor 
he  at|mda  indicted,  or  Not  Qiiilly  P 

lotitmm*  Not  Guilty. 


•  » •  •  f .  • 
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484.  The  Trial  of  WiitiAM  Acton,  for  the  Murder  of  Robert 
Newton,  before  Mn  Baron  Carter,  .at  the  Assizes  held  at 
Kingstoihupon-Thaoies,  for  the  County  of  Surrey,  August  2 ; 
S  Georcb  IL  X.  D.  1729  • 


fhe  Hud  Winiam  Acton  hrrlnff  b^n  before 
arral^ed  for  the  morder  of  Robert  New- 
ton,  the  CoaDsel  proceeded  as  follows : 

Mr.  Harding.  My  Loidvend  vott  Oen- 
demea  ni  tiM  Jvfy,  I  em  of  comisel  ibr  the 
^mg*  This  w  aa  rodietncfit  agminsl  William 
AdoB  fw  the  mnrderof  Robert  Newtoa.  The 
sets  lbrth-«— * 


Hr.  Marsh.^  Uy  lord,  and  yon  gei|tleroen  of 
the  jury,  this  is  an  iodictment  against  the  pri- 
eooer  at  the  bar,  William  Acton,  for  the.  mur- 
der of  ooe  Robert  Newton.  It  sets  farib  that 
]>arby  was  principal  gaoler,  and  Actnn  under 
biou  Newton  itnd  Hsrtness  were  chums  or 
ward- males;  and  whilst  they  were  there,  ene 
•f  them  attempted  to  escape ;  the^  were  pre* 
vented  in  that ;  and  Acton  cbippea  on  Newton 
▼erv  severe  shackles,  and  he  was  ordered  into 
a  place  called  the  Strong  Room,  a  place,  ^ 
tbmk  to  satisfy  you,  was  a  room  not  at  all  fit 
to  pot  persons  into.  We  say  it  is  a  very  bad 
place,  and  a  very  dangerous  place  to  the  health ; 
there  this  Newton  was  confined  for  a  consider- 
.able  time ;  there  he  was  locked  up,  and  the 
key  kept  by  an  inferior  ofiicer  of  the  gaol. 
And  Acton  was  so  very  sensible  he  was  in  a 
declining  way,  that  purel;^  for  his  own  safety, 
be  first  ordered  him  out  of  that  place  into  the 
lodge,  then  carried  him  into  the  sick  ward. 
fie  coDtiDoed  there  some  time,  and  complained 
of  this  hardship,  this  imnrisonment,  and  the 
kardship  put  upon  bim  by  Acton ;  and  that 
that  rogue  of  a  man  was  his  murderer:  For 
that  he  bad  applied  to  the  judge  of  the  court, 
imd  he  was  pleased  to  make  an  order,  after  be- 
ing rery  angry  with  what  Acton  had  done,  to 
release  him  out  of  his  hardship ;  but  be,  not- 
wldistanding,  disobeyed  that  order.  Therefore, 
If  we  call  our  witnesses  to  shew  he  contracted  by 
this  Qsw;e  an  illness  of  which  he  languished 
and  df^  it  will  remain  on  the  prisoner  to  shew 
what  be  died  of,  and  that  be  died  of  some  other 
distemper  ;  and  then  you  will  judge  of  the 
(act 

Hr.  Ward.   I  am  eonnsel  of  the  same  side, 
|nd  we  will  call  our  witnesses. 

Captain  Tudman  sworn. 

Mr.  Ward.  Did  you  know  Robert  Newton? 
Tudmun,   I  did  ;   he  was  a  prisoner  in  May 

Mr.  Ward.   Give  an  account  of  what  yon 
know  concerning  him  ? 

*  *  iet  the  preceding  and  following  Cases^ 


Tudman.  Newinn  and  Hartness  lay  in  the 
Park  when  they  were  prisoners  in, the  Marshal- 
sea  :  and  they  broke  out,  and  afterwards  were, 
retaken,  and  committed  to  the  prison  again  ; 
and  Acton  put  tliem  in  irons.  Newton  fell 
sick,  and  languished  fbr  some  time,  and  died. 

Mr.  Ward.  Who  had  the  care  of  the  pri- 
soners then  ? 

Tudman.  Mr.  Darby  was  bead  man,  and. 
Acton  was  under  him, 

Mr.  Ward.  Was  Newton  ironed  P 

Tudman*  I  went  to  see  him  in  the  lodge  ; 
he  was  ironed  there,  and  then  sent  to  the  Strong 
Room. 

Mr.  Ward.  How  long  were  the  irons  con- 
thiued  on  ? 

Tudman.  Till  be  petitioned  sn*  John  Damelt« 

Mr.  Strange.  If  be  petitioned  sir  John  Dar- 
nell, and  there  was  any  order,  they  ought  to 
prodace  it  in  writing,  and  prore  it.  It  might 
be  a  parole  order,  and  that  may  be  given  in 
evidence. 

Mr.  Ward.  Did  you  hear  any  verbal  order 
given  by  w  John  Iwnell  fbr  bis  releasement  f . 

l\idman.  No. 

Mr.  Ward.  How  long  did  Newton  lie  in  t!he 
Strong  Room  ? 

iMdbnan.  I  can't  guess  at  the  time, 

Mr.  Ward.  What  was  done  allter  tbe  irone' 
were  put  on  f — I\tdman.   1  cannot  say. . 

Mr.  Ward.  Where  did  be  die  ? 

Tudman.  He  died  in  the  sick  ward,  1  sair 
htm  four  or  five  days  before  be  died. 

Mr.  Ward.  What  sort  of  a  place  is  the* 
Strong  Room  ? 

Tudfnan.  The  Strong  Room  h  both  of  wood, 
and  is  a  very  strong  place  to  keep  prisoners' 
in  like  a  shed. 

Mr.  Ward.  Is  there  not  a  common  sewer 
runs  under  it? 

Tudman.  The  oommon  sewer  b  pretty  neat 
,it,  within  twenty  or  thirty  yards. 

Mr.  Ward.  "Who  was  tie  ironed  by  ? 

Tudman.  I  saw  him  ironed  by  DaAy. 

Mr.  Ward.    Was  Acton  bead-turnkey  f       ^ 

Tudman.  Tea. 

fAr.  Marsh.  Was  there  any  coroner's  in*^ 
quest  sat  npon  him  after  he  was  dead  ?  . 

Tudman.  There  was  not. 

Mr.  Harding.  Was  there  any  place  to  let 
in  the  air  ? 

Tudman.  There  was  a  little  holeto  Icil  in  the 
air. 

Mr.  Baron  Car/^.  From  the  ^me  that  be 
was  pot  in  irons,  how  long  did  he  Irve  f 

l\idman.  I  can'i  charge  my  memory. 

Mr.  Marsh.  Had  he  any  iUnesa  before  be  was 
pnt  in  irons  ? 
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Tudman.  He  had  no  illoeis  before  be  was 
put  in  irons ;  be  was  a  bate,  slroog,  young 
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Edmund  Carr  svforn. 

Mr.  Marth.  Did  you  see  Newton  in  the 
Marshalsea  P 

Carr*  I  was  a  prisoner  there  when  be  and 
another  broke  out ;  they  were  taken  a^ain,  and 
lurried  into  the  lodge,  and.  when  1  saw  them 
come  out  of  the  lodjj^e,  they  were  brought 
along  by  Rogers  in  irons,  and  put  into  the 
Strong  Room,  and  be  locked  them  up  there. 

Mr.  Baron  Carter.  Wiiat  was  the  name  of 
the  othei-  ^-^Carr,  I  have  forgot. 

Mr.  Baron  Career.  Was  it  Hartness  P 

Carr.  Yes. 

Mr.  Ward,  How  long  did  he  continue  in-the 
Strong  Room  ? 

Carr.  He  contmued  there  two  court  days, 
which  is  about  fourteen  days. 

Mr.  Ward.  You  knew  Newton.  What  state 
of  health  was  he  in  before  he  was  put  in  that 

roomP 

Carr.  I  knew  Newton  very  well ;  he  was  a 
f«t,  jolly  young  man,  and  seemingly  ?ery 
well. 

Mr.  Ward.  When  did  he  ^ie  P 

Carr,  He  fell  sick  in  the  strong  Room,  and 
was  carried  to  the  sick  ward. 

Mr.  Ward.  How  long  did  he  live  after  ? 
.  Carr.  1  cannot  tell. 

>  Mr.  Ward,  What  was  the  distemper  he  had 
in  the  Strong  Room  P 

.  Carr.    I  do  belie?e  that  it  was  the  gaol  dis- 
temper he  took  in  the  Strong  Room. 

Mr.  Baron  Carter.  What  is  the  distemper 
^ftbenol? — Carr.  The  ague  and  jaundice. 

lAv^Vard.  You  say  be  took  the  distemper 
in  the  Strong  Room;   do  you  belieTC  that  was 
tfc^e  occasion  of  it  P 
'  Carr.  I  do  beliere  that  did  occasion  the  dis- 
temper. 

Mr.  Ward.  tVbai  irons  bad  he  on  P 

Carr.  Double  irons ;  an  iron  on  each  leg, 
nich  as  I  bad. 

Mr.  Ward.  What  might  the  irons  weigh  ? 
.  Carr.  Twentypoun£,  or  less. 

Mr.  Ward.  Who  was  with  him  when  he 
was  brought  from  the  lodge  P 

Carr.  I  saw  nobody  but  Rogers  and  Clark. 

Mr.  Ward.  Did  you  see  Acton  in  the  lodge  P 

Carr.  I  did  not  look  in  to  see  if  he  was  there 
orliot. 

Mr.  Marth.  Who  ordered  the  irons  to  be  put 
oqP—- Carr.  I  don't  know. 

Mr.  Martk.  Did  Acton  go  to  the  Strong 
Room  f-^Carr.  I  can't  tell. 

Mr.  Mar$h.   Was  Newton  locked  up  there  P 

Carr,  He  was  locked  up  every  nignt  close. 
.  Mr«  Marsh.  Had  be  liberty  of  coming 
•ut  of  days  P — Ccrrr.  Not  at  first. 
.  Mr.  MarMh.  How  long  was  be  confined  in 
the  Strong  Room,  before  he  had  leave  to  come 
out  P— Omt.  I  cannot  tell. 
^.Mr.  Marsh.  How  long  was  be  in  Uie  Strong 
Room  befpre  he  fell  sick  P 
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Carr.  About  fourteen  days  or  more. 

Mr.  Marsh,  What  sort  of  a  pkice  is  the 
StrongRoomP 

Carr,  It  is  a  boarded  place,  and  there  is  a 
damp  hole  under  it ;  and  there  is  no  drun  ts 
carrv  the  water  off. 

Mr.  Marsh.  I  ask  ^ou,  what  kind  of  a  pkce 
it  is  P  Whether  there  is  any  phuse  to  let  in  tb» 
air ;  and  whether  the  sun  visits  itP 

Carr.  It  is  an  odious  place,  and  there  isooly 
a  little  hole  to  let  iu  the  air  ;  it  is  built  agiioit 
the  side  of  a  wall,  and  the  sun  does  not  visit  it; 
it  is  covered  with  boards,  and  seemed  like  the 
deck  of  a  ship. 

Mr.  JIfarsA.  What  was  the  occasion  of  hit 
being  taken  out  of  that  room  P 

Carr.  He  was  taken  out  for  sickness. 

Mr.  Marsh.  How  long  was  be  in  the  Streng 
Room  in  all  P — Carr.  About  fourteen  days. 

Mr.  Marsh,  How  long  did  he  lie  sick  in  liis 
Strong  Room  P — Carr.  I  cannot  tell. 

Mr.  Marsh.  Where  was  he  carried  wheo 
taken  out  of  the  Strong  Room  P 

Carr.  To  the  side  ward. 

Mr.  Marsh.  What  condition  was  be  in  wbea 
carried  to  the  Strong  Room  P 

Carr.  He  was  very  well ; '  he  then  wu  s 
bale,  jolly  man 

Mr.  Marsh.  Were  you  with  him  in  the  lick 
ward  P — Carr,  1  was  almost  every  day. 

Mr.  Marsh.  How  long  before  he  died  P 

Carr.  I  cannot  tell. 

Mr.  Marsh.  Was  it  within  a  day  or  tw6  P 

Carr.  Within  a  week. 

Mr.  Marsh.  Did  he  tell  you  what  wu  the 
occasion  of  his  death  P 

Carr.  He  said,  that  the  confinement  in  the 
Strong-Room  was  the  occasion  of  bis  death. 

Mr.  Marsh.  Do  you  believe  it  to  be  the  oo- 
casion  of  his  death  P 

Carr.  He  being  a  bale  man,  and  coming  la 
fresh,  I  believe  the  confinement  was  the  occa- 
sion of  it. 

Mr.  JIfarsA.  Was  there  any  coroner's  ioqnest 
sat  upon  his  body  ? 

Carr.  There  was  no  inquest  sat  upon  him  or 
any  other. 

Acton.  Please  to  ask,  my  lord,  if  tbey  wev 
not  let  out  of  the  Strong  Room. 

Mr.  Baron  Carter.  What  say  you  to  that? 

Carr.  At  first  they  were  not,  Irot  afterwstdi 
tbey  were. 

Mr.  Baron  Ctfr^«r.  What  became  of  Hart- 
nessP — Carr.  He  was  let  out. 

Mr.  Baron  Carter.  Did  he  lie  there  as  long 
as  the  other  P— Carr.  Yes. 

Mr.  Baron  Carter.  Did  he  contract  any  ill- 
ness P— Carr.  No. 

Mr.  Baron  Carter.  Were  his  irons  as  besty 
as  Newton's  P 

Carr.  I  can't  tell,  I  never  weighed  thso. 

Mr.  Baron  Carter.  .The  question  1  ask  yo8 
is,  whether  the  Irons  were  one  as  heavy  as  lbs 
other  P    Which  I  expect  you  to  answer. 

Carr.  I  believe  they  were  coequal. 

Mr.  Jlaron  Cor^^r.  Answer  me  another  qass* 
tion.    You  were  saying  there  was  no  draiH'  •» 
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Mnr  off  the  water;  wlwK  does  Hm  water  eoiM 

kr 

Carr,  There  was  a  place  about  as  biff  as  tbe 
tiUe  in  tbe  Coart,  where  the  Water  settles,  and 
HUM  Qoder  tbe  room,  and  makes  it  damp: 

Mr.  Baron  Carter.    What  ill  smell  is  there  ? 

Carr,  A  sort  of  a  damp  smell ;  and  abnn- 
dance  of  rats  creep  into  it. 

Mr.  Baron  Carter.  When  tbe  prisoners  are 
kt  out  of  days,  is  the  door  always  kept  shot  or 

Mt? 

-  Cmrr,  Sometimes  it  is  locked  up^  sometimes 


Edward  Phillips  Bwom. 

Mr.  Ameron,  Did  you  know  Newton  f 

Pkillipt.  I  was  a  prisoner  in  tbe  Marsbalsea 
itaing  the  time  Newton  and  Hartness  were  in 
thegmol. 

BIr.  Amenm,  Did  yon  see  bim  in  irons  ?- 

JPhillipe*  I  saw  Acton  and  Rogers  in  the 
loAt^  when  they  were  ironed. 

Mr.  Ameran.  Where  were  tbev  carried  after  T 

Pkillipt.  They  were  carried  to  the  Strong 
Booon. 

Mr.  Ameram,  What  kind  of  a  place  is  it  f 

FhilUpe.  It  is  a  place  not  fit  for  a  hqman 
penoB  to  be  in. 

Mr.  Ao%eron.  Is  the  common  sewer  under  it  ? 

Phillipt.  Tbe  common  sewernios  by  it. 

Mr.  ifmeroA.  How  lonsr  did  Newton  stay 
there? 

Phillipt.  About  fourteen  davs. 

Mr.  Jmerun,  How  near  is  tne  common  sewer 
to  it? 

PhUUpt.  Tbe  soil  that  comes  from  the  neces- 
Sir  J- house  runs  within  three  or  four  yards  of 

it.     . 
Mr.  Monk,'  Was  it  infested  with  rennin  P 
JPhiUipe,    1  saw  rats  there,  and  the  side  of  a 
man's  face  eat  away  in  three  or  four  hours  af- 
ter he  was  dead. 

Mr.  Manh,  What  mi^ht  be  the  weight  of 
the  irons  Newton  had  on  ? 

PkilUpM.  The  irons  he  had  on  were  twenty 
pounds  weight. 

Mr.  Marek,  How  long  was  Newton  in  the 
Strong  Room  before  he  was  taken  sick  f 
PhUUpi.  Ten  ortweire  days. 
Mr.  Marth.  What  became  of  him  thenf 
Pkillipt.  He  was  carried  to  tbe  sick  ward. 
Mr.  Marsh*  How  long  was  he  sick  in  the 
fltnyngRoom? 

PQUpt.  1  cannot  say. 
Mr.  Marsh.  Were  his  irons  taken  off? 
PhilUpe.  His  irons  were  taken  off,  I  belioTO, 
fay  pedtioo. 
Mr.  MMrsh,  Who  was  the  other  man  f 
P/^lips.  Tbe  other  was  one  Hartness. 
Mr.  Marsh.  How  was  he  as  to  bis  health  ? 
PhiUws.  Verv  well. 

Mr.  marsL  What  sort  of  a  man  was  Newton  ? 
PAtl/ipff.  Hewasarobustmau. 
Mr.  Marsh.  From  tbe  time  of  bis  being  put 
int  into  the  sick  ward,  to  the  time  of  bis  death, 
how  was  bef 

Phillips.   He  continued  to  grow  warse  and 
verse  liU  he  died. 
VOL.  XVII. 


Mr.  Marsh.  Did  ho  say  what  wak  the  occa- 
sion of  his  death? 

Philips.  I  heard  him  say,  that  tbe  ill  nsace 
and  conhnement  yvere  the  occasion  of  bis  death. 

Mr.  Marsh,  What  was  your  opinion  of  him 
before  he  was  put  in  the  Strong  Room  ? 

Phillips,  My  opinion  is,  that  he  was  a  strong 
young  man  when  he  came  in. 

Mr.  JMortA.  When  did  he  tell  jou  that  his 
death  was  occasioned  by  bis  confinement  and 
usage? 

Phillips.  1  beliere  it  was  some  days  after 
he  was  in  tbe  sick  ward. 

Mr.  Marsh.  What,  in  your  opinion,  wan  the 
cause  of  bis  death  ? 

Phillips.  My  ofAnion  isf  that  the  oonfine- 
menl  and  usage  were  tbe  cause  of  his  death. 

Mr.  Marsh,  Was  tbe  prisoner  at  the  bar  in 
the  todre  when  the  irons  were  put  on  ? 

Philips.  The  prisoner  at  the  bar  was  there 
whh  Rogers  when  they  were  put  on. 

Mr.  Marsh,  Was  there  any  bed  in  the  Strong 
Room? 

Phillips.  There  was  no  bed  there ;  and  if  he 
had  had  one,  they  would  hare  prerented  it's 
coming  in. 

Mr.  Marsh.  Do  yon  know  oi 
made  to  Darby,  in  relation  to  Newton  f 

PhiOips,  No. 

Robert  Smith  sworn. 

Mr.  Ward.  Did  you  know  Newton  ? 

Smith.  I  knew  Newton  f cry  weH ;  I  knew 
him  to  be  a  lusty,  bale  man  ;  and  that  he  was 
confined  in  the  Sitrong  Room  eight  or  ten  days, 
or  more. 

Mr.  Ward.  Did  you  see  him  in  the  Strong 
Room  ? 

Smith.  I  never  saw  him  but  thitough  the  hole. 

Mr.  Ward.  Did  lie  complain  of  bis  irons? 

Smith,  Yes. 

Mr.  Ward.  Did  you  draw  a  petition  for  him  f 

Smith.  I  dhl. 

Mr.  Ward.  You  hare  seen  tbe  Strong  Room, 
what  sort  of  a  place  is  it  ? 

Smith.  I  hare  smelt  noisome  stenches,  and 
seen  persons  djfing  in  it. 

Mr.  Ward.  Was  it  damp? 

Smith.   I  believe  it  was  damp;  I  saw  il  Once 

open.  ^ 

Mr.  Ward.  Was  it  open  when  you  saw  New<^ 

ton  there  ? 

Smith.  No.  I  saw  him  throoii|;h  the  hole) 
nobody  was  admitted  to  him  then. 

Mr.  Ward.  How  often  were  you  there  ? 

Smith.  I  was  tliere  twice  or  thrice  in  the 
middle  of  the  day  to  see  him,  and  the  door  was 
always  shut. 

Mr.  Dematet  Mwom^ 

Mr.  Ward.  Did  you  know  Newton  ? 

Dematet.  I  knew  Newton  before  he  come  ia 
de  park,  (which  he  spoke  in  a  very  broken 
manner^;   I  cannot  jipeak  English  well. 

Mr.  Ward.  He  is  i  foreigner,  and  oan*C 
speak  English  to  be  understood,  therefore  we 
desire  be  may  be  allowed  an  interpreter,  who 
is  here  ready. 
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Acton,  He  oni  speak  English  wety  well ; 
here  is  one  that  heara  biro,  who  can  prore  it 

Mr.  Baron  Catter,  Wheti  I  weht  tlieOxtbrd 
ctrcoit,  the  Welch  would  not  speak  English, 
hecatise  it  was  a  dishonoar  to  their  coontry.  I  f 
he  can  talk  English  to  be  ondeistood  (which  f 
shall  judge  of  when  he  is  examined),  1  can't 
allow  him  an  interpreter. 

Mr.  Wnrd,  Give  an  account,  as  well  as  you 
ten,  of  what  you  kkiow  of  Newton. 

Demotet*  1  knew  Newton  the  time  he  broke 
out  ef  the  room ;  he  was  retaken  three  or  fbur 
months  af^r,  and  was  carried  into  the  Strong 
Hoom  terysoon  in  the  morning. 

Mr.  Ward,  How  long  did  he  continue  there  ? 

DemoM.  He  continaed  there  fburteen  or 
Meen  days,  and  lay  on  the  ground,  and  had 
nothing  to  keep  hiro  there. 

Mr.  W^rd.  Wae  be  ironed  ? 

Demofet.  He  eame  ironed  out  of  the  lodge. 

Mr.  Ward,  Who  brought  him  out  of  the 
lodfire? 

DemoUt,  Rogers  and  Nichols  brought  him 
down. 

Mr.  Ward.  Was  Acton  there  ?  * 

Demotet,  Acton  came  and  saw  Newton 
locked  iMo  \he  Strong  Room.  When  he  was 
first  pu^  in,  capt.  pdagol  was  cenfiued  there 
at  the  same  time. 

Mr.  Ward,  Was  Newton  sick  in  the  Strong 
Room? 

Demotet.  He  fell  sick  there ;  both  of  them 
were  lousy ;  his  wile  and  young  child  came 
to  take  care  of  her  husband,  and  petitioned  to 
sir  John  Darnell  to  have  him  released ;  he  was 
pot  in  the  sick  room,  and  there  died  in  fonr  or 
five  days  atler.  His  wife  broke  her  hearty  and 
she  and  the  little  child  diet!  in  the  same  week. 

Mr.  Ward,  What  was*  the  occasion  of  his 
being  sick  ? 

Demotet,  That  he  was  on  the  ground,  he 
had  no  bed  to  lie  on,  and  the  water  came  in 
at  the  top. 

Mr.  Ward.  What  kind  of  a  place  ia  the 
Strong  Room  ? 

Demotet.  It  is  not  fit  to^iot  a  man  in,  the 
rain  comes  in. 

Mr.  Baron  Carter,  Were  yon  ever  in  it  f 

Demotet,  I  was  in  it  myself;  Grace  put  me 
in  there. 

Mr.  Baron  Carter,  How  long  were  you  in 
the  Strong  Room  ? 

Demotet,  1  was  in  therefor  ten  minutes, 
and  there  were  two  dead  men  in  at  the  same 
time,  and  I  fell  sick  for  five  months. 

Mr.  Marih.  Was  it  infested  with  raU  T 

Demotet.  It  was  very  much  infested  with 
rats  and  vermin. 

Acton,  Do  you  know  Hester  Overstoun? 

Demotet.  I  do  not  know  her.  (All  spoke  in 
broken  Englbb.) 

Martha  Johnton  sworn. 

Mr.  Marsh.  Did  you  know  Newton  ? 

Mrs.  Johnson.  1  did,  he  lived  in  the  park, 
on  the  master  side,  berore  he  broke  out. 

Mr.  Marsh.  Did  you  see  him  confined  in 
the  SuroDgRoom? 


Trial  of  WilHam  ActM,  [SSI 

Mrs.  Jehaon.  I  never  saw  him  confined  hi 
any  place,  but  I  sa^w  him  in  irons. 

John  Johnson  sworn. 

Mr.  Ward.  Give  an  acoonnt  of  what  yov 
know  of  Newton. 

Johnson.  1  saw  Newton  hi  the  Strong  Room. 

Mr.  Ward.  What  sort  of  a  place  is  ft  ? 

Johnson,  it  is  a  close  place. 

Mr.  Ward.  Is  it  fit  to  put  any  one  in  ? 

Johnson.  It  ia  not  fit  to  put  a  man  into. 

Mr.  Ward.  Was  there  any  smell  there  F 

Johnson,  There  was  a  noisome  smell,  and 
so  there  was  on  all  the  common  side. 

Mr.  Ward.  Is  it  more  or  less  healthy  than 
the  other  rooms  on  the  common  side  f 

Johnson.  They  are  all  unhealthy,  it  is  mneb 
the  same  as  the  rest. 

Acton.  I  tiesire  he  may  be  asked,  when  bt 
went  to  captain  Delagoll  m  the  Strong  Room, 
if  the  door  was  open. 

Johnson.  It  was  open ;  It  was  opened  for 
me  to  go  to  shave  him. 

Ruth  Butter  sworn, 

Mr.  Ward.  Did  you  know  NewtodP 

d/lvB.  Butler.  I  remember  Newton  very  well; 
he  was  confihed  on  the  master  side  in  the 
park,  and  there  broke  out ;  he  was  retikeo, 
and  brought  to  t!ie  prison  again,  and  put  into 
the  Strong  Room  by  Mr.  Acton's  order;  I 
heard  Acton  give  the  orders. 

Mr.  Ward,  Was  he  ironed  f 

Mrs.  Butler,  He  was  ironed  on  both  legs ; 
I  heard  Acton  order  tbem  to  be  put  on. 

Mr.  Ward.  How kmgdid  he  continoe m the 
Strong  Room  ? 

ykn'Butter.  He  continued  there  a  good 
while,  more  than  a  month  ;  he  was  sick  there. 

Mr.  Ward.  How  long  was  Newton  coofincd 
in  the  Strong  Room  ? 

Mrs.  Butler.    About  two  months. 

Mr.  Ward,  Are  you  sure  it  was  two  months. 

Mrs.  Butler.   I  really  think  it  was  so  long. 

Mr.  Ward.  When  was  he  taken  ill  f 

Mrs.  Butler.  He  fell  ill  in  the  Stnmg  Room, 
and  conthioed  there  some  time  after  he  wit 
taken  sick,  and  then  was  tarried  to  the  sick 
ward,  and  died  in  three  or  four  days  after  he 
was  put  there. 

ilir.Ward.   When  were  his  irons  taken  off r 

Mrs.  Butler,  His  irons  were  taken  offiB 
the  Strong  Room. 

Mr.  Ward.  What  wsm  the  occasien  of  hit 
sickness? 

Mrs.  Butler,  I  ean't  tell  what  it  was  «• 
casioned  by,  unless  by  the  rain  and  wet  thai 
came  in. 

Mr.  Ward,    Was  it  covered  at  top  f 

Mrs.  Butler.  It  was  boarded  at  top,  but  the 
rain  /;ame  through  the  top,  the  boann  not  be- 
ing close  enough  to  keep  the  rain  out.        _  _ 

Mr.  Ward,  How  near  is  the  common  lewsr 
to  it? 

Mrs.  Butler.    The  common  sewer  runs; 
by  it,  tfbd  smells  very  ofiensive. 

Mr.  Ward,    Had  Newton  any  bed  thotf 

Mrs.  Butler.    No. 
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Mr.  W^d.  Was  ii a  fit  place  for  any  man. 
to  be  put  in  P 

Mrs.  Butkr,  It  was  not  fit  for  any  man  to 
Mm  it 

Mr.  Ward,  W  hat  gave  the  roan  bis  sickness  ? 

Mr.  Baron  Career.  Sbe  bas  answered  that 
question  already. 

Mr.  Wwd,    Did  be  make  any  complaint? 

Mrs.  Butler,  He  complained  bis  less  were 
Mre  with  the  irons ;  I  saw  his  XegB  when  his 
stodung&  were  off,  in  the  sick  ward,  and  bis 
legs  were  swelled,  the  irons  being  too  tight  for 
hifli. 

Mr.  Oaron  Carter.  Will  you  ask  her  any 
fucstiMisP — Aetan.    No,  my  lord. 

Nicholas  Purden  sworn. 

Mr.  Ward.  Do  you  know  the  Strong  Room  f 

Purd€n»  I  was  in  it  se?eral  times,  when  two 
iinhupy  men  were  in  it,  who  came  from  the 
King's -bench.  Every  time  it  rains,  the  rain 
rant  throogb,  and  there  stagnates,  till  it  dries 
through  the  boards. 

Mr.  Baron  Carter.    When  was  that? 
-    JPurden.    About  a  year  and  a  half  ago. 

Mr.  Baron  Carter^  That  is  short  of  the  time 
laid  in  the  indictment. 

Mr.  Ward.    I  allow  it  short  of  the  time. 

Edmund  Cummini  sworn. 

Mr.  Ward.  6if  e  an  account  of  what  you 
know  of  Newton. 

Cwnmim.  I  remember  Newton's  being  put 
ia  Ibe  Strong  Boom ;  at  that  time  it  rain^  in, 
Jind  settled  Mween  the  joists. 

Mr.  Ward.  Did  it  rain  in  when  Newton  was 
there  P 

Cmmmmt.  It  did  rain  in  then,  aad*BO  it  did 
when  J  was  there. 

Mr.  Ward,    Had  Newton  irons  on  P  , 

Mr.  Cummnt.  I  saw  him  in  irons  in  the 
Strong  Room. 

Mr.  Ward.    What  kind  of  a  place  was  it  P 

Cmwunms. .  It  was  wet  and  dirty,  the  rain 
eoming  through  at  that  time;  and  it  was  notj 
fit  to  pot  any  person  into. 

Mr.  Ward.    Was  it  a  wholesome  place  ? 

Cummitu.  No. 

Mr.  Ward.    We  shall  call  no  more  wit- 

Mr.  Baron  Carter.  Now,  prisoner,  say  what 
yea  will. 

Aeton*  On  the  36th  day  of  July,  Hartness 
and  Newton  broke  out  of  gaol,  and  were  re- 
taken in  Kent,  and  brought  to  the  gaol ;  and  1 
dwaatrhftl  a  messenger  to  Mr.  Darby,  to  know 
if  be  would  have  them  put  in  irons;  and  he 
tent  word  back,  they  should.  They  were  not 
pat  in  that  night,  but  were  put  in  irons  the 
neH  day«  and  went  about  the  yard  ;  and  in 
about  eight  or  nine  davs  time  were  discharged. 
Newton  was  afterwards  taken  ill,  and  put  in  the 
■flk  ward,  and  there  died. 

Robert  Bohnee  sworn. 

Acton.  Please  to  aak  him,  what  b(»  kopws 
ifjiewiop. 


Mr.  Baron  Carter.  Gife  an  account  of  what 
you  know. 

Holma,  Newton  escaped  out  of  a  room  in 
the  park,  and  was  retaken  and  brought  to  the 
gaol,  and  1  helped  one  of  them  down  into  the 
lodge,  and  Acton  bid  me  go  to  Mr.  Darby,  to 
know  how  to  dispose  of  them :  and  Darby's 
orders  were  to  iron  them,  and  pat  them  in  the 
Strong  Room. 

Acton.  Please  to  ask,^my  lord,  if  he  brooght 
the  message  back  to  roe,  or  any  other  person. 

Holmes.  I  caroe  back  to  Aoton,  and  told 
biro,  that  Mr.  Darby's  orders  were  to  hare 
them  put  in  the  Strong  Room,  and  ironed ; 
and  the  neit  day  they  were  put  in  irons  by 
Greenway  and  Nichols. 

Acton.  Did  Darby  come  there  |he  next 
day? — Holmes.  Yes.. 

Acton.  Please  to  ask,  if  they  were  looked 
up  and  unlocked,  as  the  rest  of  the  prisoners. 

Holmes,    Yes,  they  were. 

Mr.  htaiw  Carter.  What  irons  had  they  on  P 

Holmes,  Common  irons,  as  tfie  felons  used 
to  wear. 

Mr.  Baron  Carter,  How  long  were  they 
confined  there  P 

Holmes.    SeTon  or  eight  nights. 

Mr.  Baron  Carter.  What  day  did  they  eoma 
inP — Holmes.  On  a  Thursday. 

Mr.  Baron  Carter,  How  long  were  they  in 
irons  P — Holmes.  Seren  or  eight  days. 

Mr.  Baron  Carter,  What  condition  of  health 
were  they  in  then  P 

Holmes,    In  perfect  good  health. 

Aeton,  How  long  did  Newton  continaeso, 
after  he  was  taken  out  of  the  Strong  Room  P 

Holmes.  Newton  went  into  the  Duke's  ward, 
and  staid  there  six  weeks,  and  was  in  good 
health  all  that  time ;  1  drank  with  him  sereral 
times,  and  played  at  trap-ball  with  him* 

Acton.  Please  to  ask,  whether  his  friends 
did  not  bring  him  neoessaries» 

Holmes.  There  were  his  wife. and  sister 
came  to  him ;  but  Hartaess's  wi^  did  mora 
than  either. 

Acton.   W  hat  was  the  cause  of  his  death  P 

Hoines,  The  gaohdist^por  ;  there  ware  a 
grest  many  sick  at  that  time. 

Acton*  Were  other  persons  sick  of  the  same 
distemper  at  the  same  time  P 

Holmes.  It  is  my  ppinion,  but  I  can't  be 
certain. 

Acton,  Wbatthinkyoa  of  the  Strong  RoomP 

Holmes,  I  think  it  is  the  best  room  on  the 
common  side  for  any  two  or  three  to  lie  in,  and 
I  have  known  several  desire  to  lie  there. 

Mr.  Marsh.  C^onsider  with  yourself,  that 
many  persons  hare  said,  that  he  lay  14  or  15 
days  in  thf  Stroi^  Room*  and  was  then  carried 
to  the  sick  ward ;  and  yon  say,  that  he  was  six 
weeks  in  the  Duke's  ward. 

Holmes.  It  was  when  be  was  taken  out  of 
the  Strong  Room,  and  carried  to  the  Duke's 
ward,  he  got  his  illnsss,  to  the  best  ot*  my  know* 
ledge. 

Mr.  Hbr^  Whm  was  ha  taken  after  the 
eseaoaP 
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Hidmet.  He  was  taken  ibe  latter  end  of  An- 
gust 

Mr.  Manh.  When  was  he  put  in  the  Strong 
Room? 

HoUnet,  He  was  brought  to  tbe  gaol  the 
latter  eufl  of  August,  and  put  in  the  Strong 
Room  on  a  Thursday. 

Mr.  Manh,  How  long  did  he  continue  in 
the  Strong  Hoom  P 

Holmes*  He  continued  there  eight  nights. 

Mr.  ifersA.  Was  be  sick  there f 

Hoimet.  He  was  not, 

Mr.  Marth.  What  day  did  he  die  on  P 

Hoimet,  I  ean't  tell  what  day. 

Mr.  Marsh.  Do  you  know  the  month  ? 

Holmes.  He  died  in  No?eniber. 

Acton.  Please  to  ask,  whether,  when  his 
sister  or  Hartness*s  wile  Tisited  him,  he  made 
any  complaints  to  them.*— Hoimet.  No. 

Mr.  Marsh.  What  tort  of  a  place  is  the 
Dokf 's  ward  ?  «,      ^ 

Holmes.  It  ia«  place  that  will  contain  thirty 
or  forty,  and  there  are  as  many  put  in  on 
nights ;  it  is  the  common  place  where  people 
are  pat  into  when  tbev  come  into  the  gaol.  I 
imaffine  he  got  his  illness  there. 

Mr.  Marsh.  How  long  did  he  lie  in  the  sick 
ward  before  he  died  ? 

Holmes.  I  did  not  ? isit  him. 

Mr.  Baron  Carter,  Ifyou  can,  ascertain  the 
time  he  died. 

Mr.  Marsh.  I  ask  yon  when  he  was  carried 
to  the  Strong  Room,  and  how  long  be  con- 
tinued there? 

Holmes.  He  was  carried  into  the  Strong 
Room  on  Thursday  night,  and  oontinoed  there 
till  Thursday  se'nnight. 

Mr.  Ward.  Where  did  he  go  afterwards  ? 

Holmes.  From  tbe  Strong  Room  he  went 
into  tbe  Duke's  ward,  and  continued  there  six 
weeks. 

Mr.  Ward.  Are  yon  suie  be  continaed  there 
six  weeks? 

Holmes.  I  am  sore  he  eohtinocd  there  abo? e 
a  month. 

Mr.  Ward.  What  serrice  have  yon,  or  what 
capacity  are  vou  in  ?  Do  yon  serfo  in  the  gaol 
under  Acton  r 

Holmes.  None.  By  Mr.  Darby's  leave  I 
have  a  lodging  there. 

Mr.  Ward.  You  say;  prisoners  have  chosen 
to  lie  in  the  Strong  Room  ;  pray  name  one. 

Holmes.  Capt.  Thompson  desired  me  tu  go 
to  Mr.  Acton,  to  let  him  lie  there. 

Mr.  Baron  Cat^.  When  was  the  Strong 
Room  built? 

Holmes.  It  has  been  built  about  four  yeaiSi 
rather  more. 

Mr.  Ward,  How  many  years  ago  is  it  that 
ymv  were  speaking  of  Newton  ? 

Holmes.  About  three  years. 

Eobert  Walter  nwQim. 

Mr.  Baron  Carter.  What  do  yon  Icnoir  of 
Newton  ? 

Walter.  Alter  he  was  retaken,  he  waapot 
^nto  tbe  Strong  Room,  and  nmained  Ihera 
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eight  days,  and  then  was  pot  into  the  Duke's 
ward,  and  continued  there  fife  weeks. 

Mr.  Baron  Carter.  What  condition  was  be 
in  ? — Walter.  He  never  complained  for  want. 

Mr.  Baron  Carter.  What  distem|)er had  he? 

Waiter.  It  was  commonly  said,  the  giol 
distemper. 

Mr.  Baron  Cor^fr.  What  do  you  tbmk  of 
the  Strong  Room  ?  '^ 

Walter,  f  have  worked  many  a  day  and 
many  a  week  in  it,  and  asked  it  as  a  fiif  or  to  be 
there. 

Acton.  Had  Newton  a  bed  there  ? 

Walter.  Newton  had  a  bed,  I  lent  it  him. 
"   Acton.    Was  Newton  confined  there  con- 
tinually, or  let  out? 

Walter.  He  was  locked  up,  and  let  out  as 
we  were. 

Mr.  Mjursh.  When  did  Newton  die  ? 

Walter.  I  can't  tell  jnstly,  in  aboot  tea  or 
twelve  weeks  after  he  was  retaken. 

Mr.  Marsh.  When  was  he  retaken  P 

Walter.  The  latter  end  of  August 

Mr.  Marsh.  When  did  he  die? 

Walter.  He  died  m  November,  to.the  best  of 
my  knowledge. 

Mr.  Marsh.  How  lorig  did  he  oontinoe  in 
the  Strong  Room  ? 

Walter.  Seven  or  eight  days. 

Mr.  Marsh.  When  was  he  potin  the  Stroag 
Room? 

Walter.  The  next  morning  after  he  was  re- 
taken. 

Mr.  Marsh.  How  long  did  he  oontinne  io 
the  Duke's  ward  ? 

Walter.  A  month  or  five  weeks,  sod  then 
was  removed. into  the  sick  wruit* 

Mr.  Marsh.  How  long  did  he  lie  there  ? 

Walter.  He  lay  in  the  sick  ward  five  or  six 
weeks,  or  more. 

Mr.  Marsh.  Did  he  make  any  complaint  |a 
you? 

Walter.    I  never  conversed  with  biro. 

Mr.  Marsh.  'When  you  worked  in  tbeStroig 
Room,  had  vou  any  other  place  to  work  in  ? 

Walter.  1  had  another  place  to  work  io,  in 
George's  ward,  but  I  waa  hunted  about  by 
other  prisoners.  I  would  choose  to  lie  tbOre, 
and  have  lain  there  for  a  week  together,  ntber 
than  lie  in  a  place  where  there  are  tbirtv  cr 
forty ;  for  it  is  better  to  lie  in  a  dean  plioe 
where  there  are  not  so  many. 

Mr.  Ward.  You  say,  you  furnished  Thomp- 
son with  a  bed  ;  how  came  yon  to  bate  a  bed 
to  spare? 

Walter.  I  purchased  several  beds,  aad  let 
them  out  to  hire. 

Mr.  Baron  Career.  He  said  be  sent  in  a  bed 
like  an  upholder. 

Mr.  Ward.  1  was  really  sarpriied,  thst  a 
prisoner  shonid  have  more  than  one. 

Sarah  Hartness  sironi. 

Aiton.  Please  to  aak,  if  she  was  m^ 
Strooff  Room  when  Newton  was  there,  ff  M 
had  abed.  - 

Mr.  Baioo  Csricr.  What  say  yo«lo  "^F 
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H^rtneti*  1  wts  id  the  room  with  Neirton, 
and  he  bad  a  bed  there. 

Mr.  Baroo  Career.  Had  he  liberty  to  go  oat? 

Hartneu,   He  bad  liberty  to  ^  out  of  days. 

Mr.  Baron  Carter,  When  he  went  oat  of  the 
Strong  Room,  where  did  be  go? 

Hartnea.  1  think  be  went  into  thesick  ward. 

Mr.  Baron  Carter.  When  he  went  eot  of 
that  room,  how  waa  he? 

Hartneu.  Very  well. 

Mr.  Baron  Carter,  How  long  after  waa  it 
before  he  waa  taken  ill  ? 

Hartneu.  He  waa  not  taken  ill  in  three 
wedct  after. 

Mr.  Baron  Carter.  Where  did  your  bnaband 
go,  when  be  left  the  Strong  Romn  ? 

Hartneu.  Into  the  Petitioning-room. 

Mr.  Baron  Carter,  How  long  did  Newton 
live  after  he  went  out  of  the  Strong  Room  ? 

Hartneu.  Six  weeks,  or  better. 

Acton,  Pleaae  to  ask  her,  if  one  captain  0e- 
lagoU  waa  not  there  at  the  same  time  P 

Hartneu.  He  was;  and  my  husband  and 
Newton  were  rery  glad  that  they  were  ia- 
Toored  ao  much,  in  baring  so  good  a  gentle- 
man with  them,  be  baring  candle  there. 

Mr.  Baron  Carter.  What  sort  of  a  place  waa 
4ie  Strong  Room? 

Hartneu.  It  waa  clean  and  dry;  I  could 
Imre  wiahed  my  husband  there  all  the  time. 

Aeton.  Pleaae  to  ask,  my  lord,  whether  she 
ever  heard  them  complain  of  ill  usage? 

Hartneu.  No.  . 

Mr.  Baron  Carter.  Dia  Newton  comptain 
Ihaft  the  irooa  had  hurt  hia  Im^  and  that  tbej 
were  awelled  f. — Hartiuu.  No. 

Mr.  Baron  Carter,  Who  were  the  irona  taken 
•ffby? 

Martneu*  They  were  taken  off  by  Darby's 


Aeton.  Pleaae  to  aak,  if  Newton  ever  com* 
plained  of  me? 

Hartneu.  I  nerer  heard  him  say  a  mias 
word  of  yon. 

Aeton.   Please  to  ask,  my  lord,  if  ahe  ap* 
plied  to  Darby  to  bare  the  irona  taken  offi 

Hartneu.  I  went  to  Darby  on, a  court  day, 
and  be  aaid,  he  would  hare  them  off. 

Mr.  Ward.  Who  do  you  lire  with  ? 

Hisrhieis.  One  col.  Brown. 

Mr.  Ward.  Where  doea  he  lire  ? 

fiartneif.  HefircainCharles-streetyCofeDl- 
gardcn. 

Mr.  ITari^.  How  cornea  it  that  you  lire  with 
colonel  Brown? 

Hartneu.  I  am  serrant  to  colonel  Brown. 

Mr.  Ifari;.  What  is  yonr  husband  ? 

Hartnest^  He  la  cook  to  the  captain  of  a 
ship. 

Mr.  Ward.  Where  did  Newton  lie  after  be 
cune  out  of  the  Strong  Room  ? 

Hartneu.  My  huaoand  and  Newton  were 
bMlcflowa. 

Mr.  Ward.  I  expected  yon  worse  than  I  And 
foa.  After  your  hoaband  came  oot  of  the 
ttrong  Room,  where  waa  he  carried  to  f 

fiviuu.  To  the  P<titi«UBg-ioom» 


Mr.  Ward.  Was  your  husband  in  the  aick 
ward? — Hartneu.  No. 

Mr.  Ward.  How  conid  they  lye  together? 

Hartneu.  1  apoke  of  thia  liefore  th^  went 
out 

Mr.  Baron  Carter.  She  doea  not  aay  a  word 
as  to  the  Strong  Room ;  one  lay  in  the  pett« 
tionSng-room,  and  the  other  in  the  sick  ward« 

Mary  Berkley  sworn. 

Aetm.  Do  you  remember  Newton  being  in 
the  Strong  Room  i^Berkley.  I  do. 

Acton.  Had  he  a  bed  there? 

Berkley.  He  had. 

Acton.  What  kind  of  a  place .  ia  the  Strong 
Room? 

Berkley.  It  is  a  boarded  roomy  and  floored 
at  bottom ;  it  was  every  day  waahed;  I  wash* 
ed  it 

Mr.  Baron  Carter.  Did  he  not  complain  oC 
any  hardship? — Berki^,  No. 

Mr.  Baron  Carter,  nhere  did  he  go  wheft 
he  came  out  of  the  Strong  Room  ?    . 

Berkley.  He  went  into  the  Doke^  ward. 

Mr.  Baron  Career.  How  Im^  waa  he  there  f 

Berkley.  Seren  weeka. 

Mr.  Baron  Carter.  Where  did  Newton  All  * 
ill? 

Berkley.    In  the  Dnke'a  ward. 

Mr.  Baron  Carter^  Did  you  see  Newtoa 
when  sick? 

sBerkl^*  1  did  see  him,  Iwaannrw;  bis 
distemper  waa  the  gad  distemper,  an  a^pM  and 
ierer;  he  was  taken  ill  with  a  abirerug  and 
ahaking. 

Mr.  Baron  Carter.  Did  yoa  look  after  him 
all  the  time  he  waa  ill  f ^Berkley.  Yea. 

Mr.  Baron  Carter.  When  did  he  die  f 

Berkley.  He  died  in  November. 

Mr.  Baron  Carter.  Did  he  complain  of  any 
hardnsage? 

Berkl^.  No ;  he  went  about  with  hia  fetters. 

Aeton.  Did  yoo  aee  him  after  he  died? 

BerlUey.  Yea,  1  waahed  him ;  hewaaaTery 
defer,  clean  corpae,  without  apot  or  blemish* 

Mr.  Marth.  Did  yoo  see  no  marks  of  the 
irona?— BerAei^.  No. 

Mr.  Martk.  Did  you  wash  the  Strong  Room 
with  the  water  that  fell  from  the  heayensF 
You  dried  it  up 

Mr.  Baron  Carter.  Did  it  rain  m  ? 

Berkley.  It  nerer  honed  m  there;  it  waa  a 

n,  neat  place. 
If.  Ward.  Hare  yon  no  office  in  the  giol  F 
Berldg.  I  looked  after  the  sick. 
Mr.  Ward.  Had  vouanyallawaQceasnoise^ 
and  by  whom  paid  r 
Berkl^.  I  had  no  diowance. 
Mr.  Waed.  Had  yon  nothmg  pdd you? 
Berlii%.  Whosbodd  pay  me? 
Mr.  Ward.  Wbatdid  yon  do  it  Ibr  ? 
Berkley,  I  did  it  ibr  dhriatianity  sake. 
Mr.  Baron  Carter.  Did  Acton  nuike  you  any 
allowanoer 
Berkley.  Ihadthroe-penoea*oleeeftomthe 

people  that  came  into  the  wars,  wbioh  was 
pdd  at  the  bar* 
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Mr.  Ward*   Had  yoa  nothiog  but  three- 
pence f—£ter/iciev.  No. 
'  Mr.  Ward,    vVbo  was  you  appointed  bj  ? 

Berkley.  The  men  in  the  gaol  choee  me. 

Mr.  Ward,  How  came  tbey  to  choose  you  ? 

Berkley,,  They  took  me  to  be  a  sober, 
modest  v^oman,  and  so  chose  me. 

Mr.  Baron  Carter^  You  *  see  you  liare  an 
answer ;  she  is  a  sober,  modest  woman. 

Mr.  Ward.  But  it  is  difficult  to  get  the  truth 
fvt  of  her. 

John  Botwell  sworn. 

Acton.  Did  you  build  the  Strong  Room? 

BoiweU.  I  did ;  it  was  made  to  pot  pirates  in. 

Acton.  Is  it  a  wholesome  place  ? 

BoewtlL  It  is  a  very  wholesome  place ;  it 
is  nine  inches  from  the  ffround. 

Mr.  Baron  Carter.   Is  the  common  sewer 
imderit? 
,  BoMtU.  It  is  not,  it  is  tirenty|four  feet  from  it. 

Mr.  Baron  Carter.  How  come  you  to  know 
it? 

'Botwell  Because  I  measured  it  scTeral 
times. 

Aeton.  Was  there  a  corerin^  at  the  top  ? 
:   BomelL    It  was  covered  with  whole  deals, 
and  pitched  and  tarred. 

Mr.  Morrtf  sworn. 

Acton.  Do  you  know  the  Strong  Jloom  ? 

Morrii.  I  do,  and  it  is  belter  than  any 
ground- room  on  the  common  side;  there  is  a 
■tep  up  abo?e  the  surface. 

Acton.  Please  to  ask  him,  what  business  be 
is  ? — Morris.  I.  am  a  carpenter. 

Mr.  Baron  Carter,  How  is  the  room  coTer- 
cd? 

Morris,  With  boards,  and  I  think  there  is  a 
tarpaulin  at  top. 

Mr.  Baron  Carter.  How  near  is  the  common 
sewer  to  it  ? 

Morris.   It  is  aboTe  eighteen  feet  from  it. 

Mr.  Baron  Carter.  Is  it  oSeaslwe  f 

Morris,  I  don't  think  there  is  any  thing  of* 
feosi?e. 

Mr.  Ward.  Do  .\ou  know  when  it  was  built  ? 

Morris,  It  was  built  about  four  or  fire  years 
•go. 

..  Overston  sworn  <  ' 

Acton.  What  did  you  iiear  Mr,  Demotet/say 
concerning  me  ? 
•    Overston^   1  heard  Mr.  Demotet  sav«''he' 
would  hang  Acton,  right  or  wrong,  to  oe  an 
flKample  to  all  other  gaolers ;  .  find  thai  he  was 
maintained  by  some  gentlemen  ta|]^ang  him, 

Mr.  Ward.  How  loi^  ago  Wfui  it  that  you 
heard  him  sav  this  f  r       < 

Ooeriton.  It  was  the  fourteenth  day  pf  July 
last,  in  the  edlar.  of  the  fleet  prison.  • 

Mr.  Marsh,  How  came  you.  to  be  in- the 
^l««t?  .    , 

Overston.  I  went  baickward  and  fivrvsard  to 
the  Fleet.  , 

Mr.  Marth.  What  are  you  ? 

Overston,  A  serrant,  I  JiTe  in  Fettcr^Jana. 
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Mr.  Demotet  was  called,  to  confront  Overston, 

Mr.  Marsh.  Do  you  know  that  woman? 

Demotet.  I  do. 

Mr.  Marsh.  What  was  it  yoo  said  to  her  ? 

Demotet.  I  said,  I  would  say  nothing  bnC 
the  truth,  and  do  nothing  but  what  the  law  re« 
quired. 

Mr.  Marth.  0?erston,  What  was  it  Demote! 
said  to  you  on  the  14th  of  July,  in  the  Fleet 
prison? 

Overston.  He  was  in  the  cellar  there,  and 
said  he  would  swear  against  Mr.  Acton,  ri^ht 
or  wrong,  in  order  to  make  an  example  of  hun. 

Dcomtet.  I  said,  I  would  say  what  was  trntb. 

Elisabeth  Clayton  sworn. 

Acton.  What  did  you  hear  Demotet  say  ? 

Clayton.   In  the  celbr  in  the  Fleet  prison  P 

Mr.  Marsh,  Mistress,  hold  $  were  not  you  a 
prisoner  in  theMarshaUiea  ? 

Clayton.  1  was  a  prisoner  there  twelva 
months ;  but  hearing  that  Demotet  had  sworn 
against  Acton,  I  had  a  mind  to  talk  with  him 
about  it ;  and  he  said,  that  Acton  had  killed  a 
hundred,  and  that  he  would  be  revenged  oi 
him,  if  he  swore  himself  to  the  dcTil. 

Mr.  Marsh.  She  was  a  prisoner  in  the  Mar* 
shalsea,  how  came  she  into  the  Fleet  ? 

Mr.  Baron  Carter.  How  came  you  there  ? 

Clayton,  I  went  to  Mrs.  Overalon,  she  was 
at  one  Mr.  Solas  wife's. 

Demotet.  (In  a  passbn.)  She  is  an  old  bawd, 
and  brought  whores  to  Solas. 
-  Mr.  Baron  Carter,    You  moat  not  behai* 
yourself  ill  to  witnesses. 

Demotet »  What  ahe  has  said,  is  not  true. 

John  fill// sworn. 

Aeton.  Please  to  ask  him,  what  Demotet  d^ 
dared  to  him. 

Hull.  Mr.  Demotet  declared,  that  he  wooM 
hang  Acton  right*  or  wrong,  to  be  an  asample 
to  all  other  gaolers. 

Mr.  Ward.  There  is  a  weev  remaricable  dif- 
fbrence  in  the  witnesses,  in  relation  to  the  plaen 
the  man  was  supposed  to  go  to,  after  ha  came 
out  of  the  Strong  Room. 

Mr.  Baron  Carter.  Gentlemen  of  the  jnnr, 
the  prisoner  at  the  bar  standa  indicted  for  the 
murder  of  Robert  Newton;  the  iodiotment  sets 
forth,  that  he  put  him,  against  his  will,  into  a 
place  called  the  StriMig  Room,  and  kept  him 
there  fourteen  days ;  that  there  were  unwhat- 
some,  noisome  smells ;  that  it  waa  damp  and 
wet,  and  that  he  got  a  distemper  there  where- 
of he  died.  To  profe  this,  they  called  aeveral 
witnesses.  The  first  was  captain  Tudman ;  he 
says,  that  be  knew  Newton  and  HartBcas,  and 
tW  they  broke  out ;  and  in  a  month  or  two 
aftar,  Newton  was  taken  again,  and  brao^t 
into  the  lodge,  and  ironed,  and  then  earned 
jinfo  (the  Strong  Room;  be aaya,  that  there  is  a 
little  hole  to  jj^oi  in  drink  ;  and  says,  tliat  befiwa 
Newton  went  into  this  plaoe,  he  waa  •  bals^ 
strong  young  feUow. 
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Carr ;  he  nys,  that  be  saw  Newtoti  ib  the 
Harsbaleea :  that  he  came  ironed  out  of  the 
lodf^  and  that  be  waa  broeff  bt  ont  by  Roofers, 
and  carried  to  the  Strong  HooiDi  and  he,  and 
Hartneas,  itmained  there  two  court  days ;  that 
NewCoo  was  a  strong,  bale  fellow,  and  that  he 
Ml  ill  hi  the  Strong  Room ;  gentlemen,  it  waa 
of  the  gaol  distemper,  which  he  thought  the 
janndioe,  snch  aa  they  were  used  to,  no  un- 
eemmon  diseaae.  He  waa  asked  then,  whe- 
ther the  Stropg  Room  waa  opened  on  days, 
and  loched  tip  on  nights ;  he  says,  that  after 
two  or  three  days,  thedoor  was  opened  on  days. 
— Heaays,  gentlemen,  that  there  was  no  drain 
to  carry  off Sie water;  that  the  sun  dees  not 
tisit  it ;  that  it  is  built  in  a  comer  in  the  yard, 
and  the  aun  does  not  shine  upon  it,  and  8a;^8, 
that  wet  comes  from  the  top ;  that  be  was  with 
Newtoo  a  week  before  he  died,  and  Newton 
aud,  that  the  confinement  was  the  occasion  of 
bb  death,  and  the  witness  thinks  so  too.  lie 
laya,  gentlemen,  Hartness  was  all  the  time  in 
the  Strong  Room,  and  ironed;  and  caught  no 
diaaemper. 

Bdward  Philli|is  aays,  that  he  knew  the 
fltoODg  Room;  that  there  ia  a  sort  of  a  pool, 
where  the  water  settles,  that  comes  from  the 
neeesaary-beme  that  is  under  it,  so  midces  it 
damp:  and  aays,  that  it  was  sometimes  open: 
That,  u|ion  asking  him  his  opinion,  if  there 
were  any  Yieisome  smells,  he  says,  that  it  waa 
a  noisome  place,  and  not  fit  for  a  human  crea- 
imre  to  be  in.  He  says,  that  the  irons  were 
amatly  and  he  belieres  Newton  Was  in  the 
Strong  Room  ten  or  twelve  days,  and  that  it 
was  so  long  before  he  wastalTen  ill:  that  Hart- 
nesa  was  act  so  strong  a  man  aa  Newton,  and 
he  received  no.  ioiury  by  being  there;  but 
that  Newton's  connnement  Was  the  occasion  of 
Iria  aickness. 

Robert  Bmith  says,  that  he  knew  Newton ; 
that  he  was  a  losty,  hale  man ;  but  he  can't  say 
that  he  was  alfk  in  the  Strong  Room ;  he  was 
in  it,  and  saw  it  opened. 

Mr.  Demotet  says,  that  he  knew  Newton : 
UmI  be  broke  out,  and  was  retaken,  and  was 
pnt  in  the  Strong  Room,  and  contino(Bd  tber^ 
toorteen  oi;  fifteen  days,  on  the  ground,  without 
having  abed;  that  became  out  of  the  lodge 
inmed,  and  Acton  came  and  followed  him,  and 
aaw  him  locked  up  in  the  Strong  Room;  that 
biswifecametosee  him,  and  he  died  in  three 
or  fiMir  days  after  he  came  into  the  aick  ward ; 
and  that  the  occasion  of  taia  death  was  vermin 
and  lice;  that  the  water  came  in  at  the  top, 
and  it  waa  not  fit  to  pnt  a  man  in ;  that  the 
floor  waa  bad.  He  aays,  that  he  himself  was  in 
the  Strong  Room  about  ten  minutes,  and  it  was 
infested  with  rats. 

Martha  Johnson ;  she  says,  she  never  saw 
bimcoofioed. 

John  Johnson ;  he  says,  that  he  saw  New- 
ton onoe  in  the  Strong  Room ;  that  it  is  a  close 
place ;  that  there  is  no  air,  and  it  has  the  same 
■oiaome  emell  aa  the  common  side,  and  the 
door  waa  opened  for  him  to  go  and  shave  biro. 

Rath  Butler  says,  that  abe  knew  Newton : 
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that  he  waa  retaken  and  put  in  the  Strong. 
Room ;  that  irons  were  pnt  on  hie  legs ;  thai 
he  fell  sick  there,  and  died  in  three  or  four 
days  in  the  aick  ward ;  that  she  can'trtdl  the 
occasion  of  his  death,  unless  the.  injury  caused 
from  his  confinement.  She  says,  that  the 
Strong  Room  is  boarded  at  the  top,  but  that 
the  rain  comes  in.  Geutlei^en,  she  saya,  what 
was  not  mentioned  before,  that  he  complained 
of  his  legs. 

Nich^as  Purden  said  nothing  to  the  por* 
pose. 

Cnmmina  said,  that  it  was  an  ugly  room } 
that  it  was  never  swept,  and  was  wet  and  dirty. 

This  is  the  substance  of  the  evidence  for  the 
king. 

The  prisoner  ia  insisted  tipon  to  be  a  severe 
man ;  it  is  said,  that  he  jpnt  Newton  into  this 
place;  now  says  he,  if  1  did  not  do  it,  I  am 
not  affected. 

What  was  the  conHe^inence ;  if  he  did  not 
put  him  into  irons,  he  put  him  in  the  Strong 
room. 

Holmes,  the  first  witness  for  the  prisoner^ 
says,  he  vras  there  when  the  man  came  back, 
and  said,  that  Darby  ordered  him  to  be  put  in 
irons;  admit  he  had  ffiven  orders,  the  irbns 
w^renot  of  so  extraordinary  a  weight.;  the 
room  was  not  so  bad. 

The  witnesses  called  ff»r  the  king  all  agree, 
that  he  fell  ill  in  the  Strong  Room  ;  now  the 
witnesses  for  the  prisoner  will  shew  you,  that 
the  man  was  taken  oat  of  the  Strong  Room, 
and  was  taken  into  the  Dnke's  ward,  where  be 
remained  a  considerable  time ;  that  when  Hart- 
ness and  Newton  were  uneasy  under  the  irons, 
they  desired  to  have  relief,  and  anpHed  to 
Dai'by,  and  be  ordered  the  irons  to  oe  taken 
off.  That  is  a  confirmation  that  Darby  had 
the  aole  power.  Thia  is  the  manner  of  the  evi- 
dence in  his  fiivour.  If  Darby  did  do  it,  Acton 
was  not  to  answer  for  it. 

The  first  witness  is  at  ^  loss  as  to  the  time  of 
the  man's  death.  When  he  came  in,  accord- 
ing to  the  evidence  given  for  the  king,  he  re- 
mained fourteen  or  fifteen  days  in  the  Strong 
Room,  and  was  carried  to  the  aick  ward,  and 
died  in  three  or  four  days. 

Holmes  says,  he  was  in  very  good  health  ; 
Jtke  drank  with  him  several  tiroes,  and  played 
at  trap*  ball ;  and  he  believes  he  remained  six 
weeks  before  he  died,  and  that  he  died  of  the 
gaol- distemper.  He  says,  that  he  was  re-^ 
taken  the  latter  end  of  Angnst,  and  died  in  No^ 
vember ;  here  are  two  months  complete ;  and 
the  witneaaes  for  the  crown  account  but  for 
six  weeks.  He  says,  that  it  is  the  best  room 
on  the  common  side  for  two  or  three  to  be  in  ; 
and  that  several,  of  his  own  knowledge,  de- 
sired to  be  there.  The  counsel  pressed  him 
very  much,  to  name  any  one  person  that  waa 
there,  by  his  own  desire;  so  he  said,  that  one 
Thompson  was  there.  He  says,  that  it  ooald 
not  ram  through,  because  it  was  just  built. 

Walter  aays,  that  he  knew  Newton  in  the 
Duke's  ward ;  and  savs,  that  he  was  there  about 
four  weeks;  that  he  beard  him  make  no  com- 
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{laiot,  bat  ioit  before  be  was  carried  there :  He 
lad  a  good  opinioD  of  the  Strong  Room,  and 
requested  to  work  there,  and  sayi ,  that  he  let 
Kewton  bafe  a  bed;  which  contradicta  all  the 
ether  erideoces.  He  was  asked  about  the 
beds,  and  said,  that  he  got  theui  by  bis  savings, 
and  that  lie  let  them  out  to  hire. 

Hartness  says,  that  she  knows  ?ery  weU  thai 
Kewton  had  a  bc^,  and  her  husbaad  and  he  lay 
together,  and  a  captain  was  there ;  that  she 
Merer  found  the  room  wet,  nor  any  thing  like 
it ;  that  they  went  out  of  days,  and  were  lock- 
ed up  in  the  Strong  Room  of  nights ;  that 
Mewten  was  six  weeks  or  two  months,  before 
he  died,  in  the  Duke's  ward ;  that  her  husband 
received  no  damacre.  She  says,  that  it  was  a 
clean  room ;  that  she  never  heard  Newton  eom- 

Slain  of  bis  irons,  or  iJI  usage  of  the  prisoner, 
he  says,  that  she  went  to  Darby  to  have  the 
irons  taken  off,  and  he  ordered  them  to  be  taken 
«ff,  while  she  stood  by,  and  gave  directions  ac- 
cordingly. 

Burton;  she  says,  that  she  taw  Newton  in 
the  Strong  Room,  and  she  saw  a  bed ;  so  there 
ere  three  witnesses  as  to  that.  She  says,  she 
washed  the  room  every  day ;  it  is  very  eztra- 
ordmary,  after  so  many  have  swore  it  to  be 
Tery  duty.  She  sajs,  that  he  never  did 
complain  of  the  prisoner;  that  he  went 
into  the  Duke's  ward  for  seven  weeks;  that 
alie  was  nurse,  and  that  he  died  in  No- 
vember, and  died  of  an  ague  and  fever ; 
that  she  laid  him  out,  and  never  saw  a  finer 
« corpse ;  and  that  the  rain  never  came  into  the 
Strong  Room.  In  order  to  take  off  part  of  her 
testimony,  she  was  asked,  Whether  she  was 
not  obliged  to  the  prisoner  at  the  bar?  She 
said,  that  she  was  nurse,  and  that  she  had  three 
pence  a-pieoe  of  those  she  took  care  of; 
and  that  sne  was  choeen  by  the  free  election  of 
the  prisoners. 

The  prisoner  called  twe  or  three  others,  to 
the  Strong  Room. 

Bosweu  says,  he  built  it,  and  that  it  was 
▼ery  wholesome,'  and  it  was  twenty  four  feet 
from  the  common  sewer. 

Morris  says,  the  Strong  Room  was  very 
wholesome,  and  that  it  was  better  than  any 
ground-room  on  the  common  side,  and  that 
Siere  was  a  tarpaulin  at  top. 

OverstOB  was  called  to  impeach  the  credit  of 
Demotet.  She  says,  that  in  the  Fleet  cellar, 
■he  heard  him  say,  that  he  would  hang  Acton 
right  or  wrong,  as  an  example  to  other  gaolers, 
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to  deter  them  from  being  rogues.  The  pri- 
soner called  two  others.  Eliasabeth  Clayton  f 
she  heard  him  sa^,  that  he  would  hang  Acloo, 
though  be  scot  himself  to  the  devil ;  and  the 
other,  John  Hull,  heard  him  say,  that  he  would 
hang  Acton  right  or  wrong. — ^Demotet  bei^g 
called  to  confront  thesb  witnesses,  denies  he 
ever  said  what  they  assert  he  did. 

This  is  the  evidence  on  both  sides  ;  there- 
fore you  will  coDsider  if  Acton  caused  him  to 
be  put  into  the  Strong  Room ;  for  if  he  did  not, 
then  he  must  be  acquitted :  If  be  did  put  him 
in,  vou  are  to  consider,  whether  this  place  is 
such  a  place  as  they  have  set  forth. 

There  is  not  a  single  witness  for  the  king 
that  does  not  give  the  same  account  of  the 
Strong  Room  :  It  is  pretty  extraordinary,  that 
to  a  man  the  witnesses  should  remain  in  one 
opinion  for  the  self-same  purpose ;  their  words 
were,  that  it  was  not  fit  wr  a  human  creature 
to  be  in. 

The  witnesses  for  the  king  lay,  that  hedied- 
in  two  or  three  days  after  he  was  taken  out  of 
the  Strong  Room ;  the  others  say,  that,  be  liv- 
ed two  months ;  therefore  consider,  if  he  wu 
put  in  this  room,  and  it  was  not  the  occasioa. 
of  his  death,  he  ouglit  not  to  be  found  guilty, 
in  that  he  was  very  well  for  a  month,  some 
say  six  weeks  after ;  and  that  he  fell  sick  of  tbe 
gaol  distea(kper  in  the  sick  ward. 

If  he  did  nothing  in  ndation  to  tbe  irons,  Im 
must  be  acquitted  as  to  that. 

If  the  room  was  such  as  was  fit  for  a  nan 
to  be  put  in,  there  was  no  harm  in  putting  turn 
in  there. 

If  he  did  not  die  by  duress,  by  being  put  in 
that  room,  I  believe  be  must  be  acquitted  oa 
that  head. 

If  he  was  put  in  the  Strong^  Room  by  Aetoo, 
against  his  will,  and  it  was  so  onwholeMiDe 
that  he  caught  a  bad  distemper,  and  died  of  it, 
you  must  find  him  guilty. 

The  Jury  agreed  upon  their  Verdict  imme- 
diately, without  going  out  of  Court 

CL  ofArr,  Gentlemen,  are  you  all  agreed 
m  your  verdict? — Omna,  Yes. 

VL  ofArr,  Who  shall  say  for  you? 

Omnes,  Foreman. 

CL  qf  Arr.  William  Acton,  hold  np  tb/ 
hand.  rWbich  he  didO  Look  upon  tbe  pn- 
soner.  How  say  you.  Is  he  Guilty  of  tbe  mo* 
ny  and  murder  whereof  he  stands  indistsd,  oi 
Not  Guilty  f^Foremn.  Not  Guilty. 
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485.  The  Trial  of  WitttAM  Acton,  .for  the  Munfcr  of  James 
Thompson,  at  the  Assizes  held  at  Kingston-upon-Thames,  in 
Surrey,  before  the  Plonourable  Mr,  Baron  Carter,  August  2 : 
5  George  II.  a.  d,  I729. 

Bf  r.  Baron  Carter,   He  wa«  asked^  who  put 
him  into  the  Strong*  Room  t  And  he  told  yoU  ' 
the  ward  company. 

Cummins,  My  lord,  I  could  not  say  so. 

Mr.  Baron  Cartir,  1  tieard  you  say  so. 

Cummins,  My  lord,  I  heard  you -just  now ' 

indulf!^  a  witness  for  the  pnsooer  to  explain 
herself.    I  thought  your  lordship  would  hot' 
take  so  much  notice  of  one  of  the  kinjo^'s  evi* 
dence  makings  a  mistake.    I  came  here  to  speak 
the  truth ;    and  if  your  lordship  will  not  give ' 
mfc  leave  to  explain  myself,  I  will  go  down. 

Mr.  Baron  barter,  Indeadyou  behave  your* 
self  very  impertinently  ;  but  go  oq. 

Cummins,  Mr.  Acton  did  say  that  was  tbe 
reason,  that  the  ward  company  complained  of 
him  for  makincf  water. 

Mr.  Marsh,  How  long  was  Thompson  in  tbe 
Strong  Roorof 

Cummins,  He  was  there  five  or  six  days ;   I, 
saw  htm  whilst  he  was  alive  there ;    he  lay 
there  on  nights,  and  had  no  bed. 

Mr.  Marsh,  When  you  saw  him  there,  wbaf^ 
condition  was  lie  in  ? 

Cummins,  1  saw  him  In  a  had  condition. 

Mr.  Marsh.  Where  dfd  he  die? 

Cummins.  In  tbe  Strong  Room.  ,       ' 

Mr.  Marsh.  Did  you  hear  Acton  say  any 
thing  about  it  ? — Cummins, '  No. 

Mr.  Marsh.  Did  you  see  him  after  he  was 
dead? — Cummins.  I  did. 

Mr.  Marsh.  How  long'  was  be  dead  when 
you  sa#  him  ? 

Cummins.   He  was  alive  over  night,  and  I^ 
saw  him  dead  the  next  mornhigp.  *  He  had  only 
a  night' cown.  with  him.  ^    ^ 

Mr.  Marsh.  Did  you  see  bis  face  ^ 
.   Cummins,  ilia  face  was  disfigured  with  tkm 
rats ;  J  saw  the  marks.  * 

Mr.  Marsh,  What  was  the  occasion  of 
Thompson's  death  ?       •  "' 

Cummins.   He  might  die  by  lying  in  tha^ 


Saturday^  August  2,  1729.   . 

WlIXIAM  ACTON  bavhig  been  before  ar- 
raigned for  tbe  murder  of  «fames  Thompson, 
and  pleaded  Not  Guilty,  the  c'ounsel  proceeded 
■Sfmlows: 

Mr.  Middleton.  My  lord,  and  you  gentle- 
men of  the  jury,  I  am  of  counsel  for  the  king. 
Itie  indictment  sets  forth — ' 

We  wiU  c^  our  witnesses  to  prove  tbe  fact. 

Mr.  Marsh.  My  lord,  and  you  gentlemen 
of  the  jury,  the  evidence  far  the  king  against 
the  prisoner  at  the  bar  for  murdering  one 
^mes  Thompson,  is  to  this  effect :  that  the 
poor  man  had  the  misfortunei  to*  be  troubled 
iHth  a  diabetes ;  and,  according  to  tbe  account 
given  of  that  distemper,  it  does  occasion  per- 
sons to  void  a  great  deal  of  water.  The  pri- 
maet  was  so  far  from  compassionating  of  him, 
that  be  put  him  against  his  will  into  the  Strong 
Room,  and  be  lay  there  ten  days  or  more  in  a 
bad  condition ;  that  no  regard  was  bad  to  him ; 
He  was  there  suffered  to  continue  without  a  bed 
till  his  left  side  mortified.  It  was  a  very  bad 
place.  Some  of  the  witnesses  tor  the  prisoner 
did  give  an  account  of  it,  that  it  was  ouilt  for 
felons  and  pirates :  this  place  was  built,  up  for 
them,  that  IS  now  said  by  the  prisoner  to  be  the 
best  room  in  this  gaol.  One  of  tbe  witnesses 
in  the  last  cause  spoke  of  the  pirates  being  put 
there.  When  Thompson  was  in  this  place, 
Sftiis  was  done-;  his  miserable  condition  was 
jnf  presented  to  Acton,  and  he  made  use  of  a 
▼ery  harsh  expression,  *  Damn  him,  let  him  lie 
there,  and  perish/  We  will  call  our  witnesses 
to  shew  the  fact,  and  it  must  be  left  to  you  to 
consider  whether  he  is  guilty  or  not. 

There  was  so  little  care  taken  of  this  man, 
fhat  after  be  was  carried  into  the  Duke's  ward, 
he  was  suffered  to  be  put  again  into  tliis  place, 
and  there  died. 

Edmund  Cummins  sworn. 

Mr.  Marsh.  Did  you  know  James  Thomp- 
Ion  T'^Cummins.  Yes. 

Mr.  Marsh.  Whose  care  was  he  under  f 

Cummins.  He  was  under  the  care  of  Acton. 

Mr.  Marsh.  Who  put  Thompson  in  the 
Strong'  Room  ? 

Cummins.  He  was  put  in' the  Strong  Room 
ont  of  tbe  ward. 

Mr.  Marsh.  What  was  the  occasion  of  his 
being  put  there? 

Cumrnins.  I  don't  know  what  was  tbe  reason 
of  bis  being  put  there ;  but  Acton  gave  that 
reason  that  the  ward  tompany  comphiined  of 
him.  '  '  " 
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room. 

Mr.  Marsh,  What  do  you,  in  your  opinion, 
believe  to  be  the  occasion  of  his  death  ?    ' 

Cummins.  I  believe  his  being  pot  there  ti^as 
the  occasion  of  his  death. 

Mr.  Marsh.   How  soon  was  he  buried  af\er 

be  died  ?'  ■  •     ' 

■ 

Cummins.  He  was  hurried  away  in  an  houi^ 
or  two  after  he  died,  and  was  buried. 

Mr.  Marsh,  Who  gave  any  orders  for  hurry- 
in^'him  away  ? 

Cummins,  The  men  carried  him'^away  that 
used  to  do  it. 

Mr.  Marsh.  When  was  he  cairied  away  ? 

Cummins,  Thevery  same  mormog  b&  died^ 
in  two  hours  after. 

a  N 
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Mr.  Marsh.  How  loog^  was  he  ib  the  Strong 
BoomP 

Cummm.  Fire,  tix,  or  Beren  days. 

Mr.  Marsh.  Had 'be  any  bed  to  lie  on  t 

Cummins.  He  bad  not» 

Mr.  Marsh.  I  ask  you,  whether  you  saw 
him  carried  to  the  Strong  Hoom,  and  whether 
Acton  waa  present  ? 

Cummins.  Mr.  Acton  was  there ;  and  the 
man  was  unwilling  to  go,  and  desired  to  stay  ; 
but  Acton  saidy  he  should  not. 

Matthew  Brandon  sworn. 

Mr.  Marsh.  Did  you  know  captain  Thomp- 
fonP 

Brandon.  I  did ;  he  was  in  the  same  ward  I 
belonged  to,  which  is  called  Pump  ward.; 

Mr.  Marsh.    Had  he  any  iufirmity  ? 

Brandon.  When  he  was  in  the  ward  he 
nfiade  a  little  water  ;  and  some  complaint  was 
made,  and  he  was  turned  into  theStrong  Room. 

Mr.  Marsh.  Did  you  f  isit  him  when  he  was 
there? 

Brandon.   Sereral  tiroes. 

Mr.  Marsh.  Did  you  ftear  Acton  give  any 
orders  about  his  being  there? 

Brandon.  I  did  not. 

Mr.  Marsh.  How  long  did  he  lie  there  ? 

Brandon.  Ten  days ;  then  he  was  remanded 
back  to  his  ward,  and  lay  there  one  night ;  and 
then  remanded  back,  and  put  in  the  Strong 
Room  again. 

Mr.  Marsh.  Did  he  tell  vou  anything  ? 

Brandon.  He  told  me,  that  he  was  unwilling 
to  go  back  to  the  Strong  Room,  for  that  it  would 
be  his  death. 

Mr.  Marsh,  Did  you  visit  him  there? 

Brandon.  Several  times ;  and  the  first  time 
I  saw  him  he  had  nothing  to  lie  on,  and  I  fur- 
nished him  with  a  piece  of  a  blanket,  and  after 
with  a  piece  of  a  quilt. 

Mr.  Marsh.  How  long  was  it  before  he  died 
that  you  saw  him? 

Brandon.  1  saw  him  two  days  before  his 
death. 

Mr.  Marsh.  What  condition  was  he  in  ? 

Brandon.  He  could  not  stir;  three  or  fonr 
days  before  he  died,  he  lay  on  his  left  side. 

Mr.  Marsh.  Did  you  not  see  one  of  his  hips 
Terv  sorei  angry,  and  bad  ? 

Mr.  Baron  Carter.  You 
lead  the  evidence. 

Brandon.  There  was  a  very  b^d,  angry, 
fore  place. 

Mr.  Marsh,  Where  was  it  ? 

Brandon.  It  was  in  one  of  his  thighs. 

Mr.  Marsh.  When  did  you  see  it  ? 
Brandon.  It  was  so  when  he  was  in  that 
room ;  I  don't  remember  it  before. 

Mr.  Marsh.  Did  capt.  Thompson  complain 
to  you  of  any  thing  ? 

Brandon.  He  complamed,  before  he  went  into 
the  Strong  Room  a  second  time,  if  he  was  to 
go  in  tbere  again,  it  would  be  the  death  of  him. 
Mr.  Marsh.  How  many  days  was  it  after  he 
was  put  in  opia  Co  the  Strong  Room  before  he 
died. 


know  you  must  not 


Brandon.  I  canH  justly  say,  but  I  believo 
about  six  or  eight  days. 

Mn  Marsh.  Where  did  he  die  ? 

Brandon.  In  the  Strong  Room. 

Mr.  Marsh.  Did  you  see  him  after  he  was 
dead? 

Brandon.  I  saw  him  the  next  morning  after  ; 
his  thigh  looked  not  quite  so  angry,  but  there 
was  a  sore  place  there. 

Mr.  Marsh.  Did  you,  in  behalf  of  the  cap- 
tain,  qiake  any  application  to  Acton  ? 

Brandon.  Wilson,  Cummins,  and  myself 
went  to  Acton,  and  represented  his  condition  to 
him,  and  desired  he  would  be  pleased  to  lethiok 
go  to  the  sick  ward ;  and  Acton  bid  Wilson  go 
about  his  business  j  and  that  was  alt  the  answer 
we  could  get. 

Mr.  Marsh.  When  you  saw  him  aAer  h* 
was  dead,  did  you  see  any  marks  about  him? 

Branthn.  J  saw  his  nose  and  ear,  and  pert 
ofhis  cheek  eat  away. 

William  Jennings  sworn. 

Mr.  Marsh.  Did  you  know  James  Thomp* 
fon? 

Jennings.  Yes ;  he  was  a  prisoner  in  thw 
Marshalsea,  in  17S6. 

Mr.  Marsh.  Had  he  any  distemper  then  ? 

Jennings.  He  had  no  distemper  when  hm 
first  came  into  the  ward. 

Mr.  Ameron.  What  was  the  occasioo  of  hm 
being  removed  out  of  the  ward  ? 

Jennings.  They  found  fault  that  he  wsm 
troubled  with  a  diabetes. 

Mr.  Ameron.  Did  you  bear  Acton  give  any 
orders  to  carry  him  to  the  Strong  Room  ? 

Jennings.  Acton  did  order  him  into  tho 
Strong  Room. 

Mr.  Ameron^  How  long  did  he  remain  there  T 

Jennings.  He  remained  there  eight  or  tea 
days,  at  first,  and  then  was  put  into  the  Pump 
ward^  and  stayed  there  two  nights,  and  then 
was  put  into  toe  Strong  Room  again. 

Mr.  Ameron.  Did  Acton  order  him  in  again  ? 

Jennings.  1  heard  Acton  order  him  to  m  put 
there  again. 

Mr.  Ameron.    What  were  yoW  then  ? 

Jennifigi.  I  was  then  one  of  Acton's  watch- 
men ;  I  went  to  see  the  gentleman,  and  be 
said,  he  should  certainly  perish  if  continued  in 
that  place ;  and  I  desired  Acton  to  have  him 
removed ;  and  Acton  said.  What  business  have 
yon  to  meddle  with  it  ?  Let  him  die  like  a  sen 
of  a  bit ch,  and  be  damned. 

Mr.  Ameron.  What,  in  your  opinieoy  was 
the  occasion  of  his  death  ? 

Jennings.  I  believe  his  lyiog  there  ia  that 
place  wlis  the  occasion  of  his  death. 

Mr.  Marsh.  It  was  represented  to  be  a  dean 
room,  was  it  washed  P 

Jennings.    I  don't  believe  it  was. 

Mr.  Marsh.  How  long  were  you  bdongiag 
to  the  Marshalsea? 

Jennings.  I  lived  Ume  years  out  nf  seven 
there. 

Mr.  Marsht  Was  it  washed  4llBAg  that 
time? 
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Jenmngt,  It  was  rery  seldom,  if  erer  wished. 

Mr.  Marsh,    Did  Toa  go  into  the  room  ? 

Jennings.  I  have  oeen  in  it  sevcMral  times ;  I 
have  roafifh  swept  it. 

Mr.  Marsh,  is  it  dry  at  top  ? 

Jennings.    No,  the  raio  comes  in.  . 

Mr.  &ehard8on.  Had  captain  Thompson 
commitled  an^  crime  before  he  was  put  in 
there? — Jinmngs.  No, 

Mary  Seasband  sworn. 

Mr.  Jdarsh.  Did  you  know  capt.  Thompson  ? 

Seasband,  I  remember  him ;  he  was  a  pri- 
soner in  Pump- ward,  aud  he  was  remo? ed  from 
thence  into  the  Strong  Room ;  but  1  don't  know 
Qpon  what  occasion. 

Mr.  Marsh.  By  whose  order  was  he  carried 
Ihere  f-^Seasband.  By  Mr.  Acton's. 

Mr.  Marsh,    How  do  you  know? 

Seoiband,    Thompson  said  so. 

Mr.  Marsh.  You  never  heard  AciHi  give 
'WderB? — Seasband.  No. 

Mr.  Marsh,  Did  you  see  captain  Thompson 
sriien  in  the  Strong-Room  ? 

Seasband.  I  did ;  he  bad  no  bed  to  lie  on, 
snd  the  wet  was  under  him. 

Mr.  Marsh.  How  long  was  it  before  he  died, 
that  yon  saw  him  ? 

Smband,  1  saw  him  the  minute  be  died. ' 

Mr.  Marsh,  Did  he  then  dedare  any  thing 
4o  you  ?    ' 

oeadmnd.  He  declared  nothing  to  me  then ; 
tet  three  days  before  he  died,  a  gentleman 
came  in  to  see  him,  and  Thompson  told  him, 
it  would  be  the  occasion  of  his  death  if  he  was 
not  removed. 

Mr.  Marsh.  What  condition  was  he  in  in 
the  Strong  Room  ? 

Seasband.  His  left  side  mortified,  which  was 
oecasiooed  by  his  hard  lying  on  the  ground, 
and  in  the  wet. 

Mr.  Manh,  Was  not  part  of  his  face  eat 
away  ? 

Seasband,   The  rats  had  eat  ont  his  lefl  eye. 

Mr.  Marsh,  How  long  did  he  continue  in 
the  Strong  Room  ? 

Seatband.  1  can't  say  how  many  days,  I 
Mieve  be  was  there  three  wee^. 

Mr«  Marsh.  How  do  you  know  that  his 
£u»  was  eaten  away  by  the  rats  ? 

Seasbtmd.  I  have  reason  to  know,  for  they 
were  very  troublesome  when  I  was  there. 

Mr.  MarsH  Was  it  a  proper  room  to  put 
anyone  in? — Seasband,  No. 

Mkt.  Marsh,   Was  it  swept? 

Seashand.    I  never  saw  it  Jiwept ;  T  was  in  it 
Ifom  the  first  of  Jannary  till  the  sixth,  night 
and  day. 
.     Vtr,  Marsh.   Was  it  washed? 

Seasband.  It  was  not  washed  while  I  was 
there ;  there  were  several  barrows-full  of  dung 
in  it  then. 

Mr.  JlfanA.    What  was  there  in  it? 

Seasband.    Wet,  and  straw,  and  dirt. 

Mt.  Marsh.    How  did  it  smell  ? 

Seatband,  Very  badly  ;  I  have  seen  there  a 
ffcore  of  rats  at  a  time. 


Actm.  Please  to  ask,  what  time  of  the  day 
captain  Thompson  died. 

Mr.  Baron  Carter.    What  say  you  to  that  ? 

Seasband.  He  died  about  six  o'clock  in  the 
morning,  and  was  buried  before  ten. 

Acton.   Who  gave  directions  for  his  burial? 

Seasband,    I  don^t  know. 

Acton,  Was  there  any  person  to  view  the 
body  ? — Seasband.  There  were  no  searchers. 

Acton,    Who  sent  you  to  capt.  Thompson  ? 

Seasband.  Nobody  sent  jne,  I  went  of  tny 
own  accord ;  I  carried  him  twice  mutton  broth. 

m 

Thomas  Snape  sworn. 

Mr.  Ward»  Did  you  know  capt  Thompson  ? 

Snape.  Yes,  be  was  first  in  the  Pump- ward, 
an4l  went  from  thence  into  the  Strong  Room. 

Mr.  Ward.   Bf  whose  orders  ? 

Snape.  I  can't  tell ;  he  was  removed  from  the 
Pump- ward  to  the  Strong  Room,  and  was  there 
for  some  time,  and  then  went  Into  Pump- ward 
again,  and  was  there  some  small  time,  and 
then  carried  back  again  to  the  SUron^  Room. 

Mr.  Ward.  How  long  did  he  contmne  in  the 
Strong  Room  the  second  time? 
^  Snape.   He  was  there  nine  or  ten  days  both 
times. 

Mr.  Ward,  Did  he  die  in  the  Strong  Room  ? 

Snape.  Yes. 

Mr.  Ward,  Did  yon  see  him  after  he  was 
dead? 

Snape.  Yes,  I  saw  his  corpse  laid  out,  and 
his  gide  was  very  bad ;  it  was  black,  and  turned 
as  to  a  mortification. 

Mr.  Ward.  How  long  was  it  before  he  died 
that  you  saw  him  f 

Snape.  Three  or  four  days. 

Mr.  Ward.  Did  he  make  any  complaint  ? 

Snape,  No. 

Acton.  Was  he  confined  there  all  the  time, 
or  did  he  go  about  ? 

Snape.  I  saw  him  go  out  and  in  to  the 
Strong  Room. 

Mr.  Ward.  When  was  he  laid  out? 

Snape.  Between  six  and  seven  o'clock  in 
the  morning. 

Eleanor  Ewer  sworn. 

Mr.  Ward,  Did  you  know  captain)  Thomp« 
son? 

Ewer,  I  remember  the  captain ;  he  was  la 
goo<l  heallh  when  he  went. into  s^aol. 

Mr.  Ward.  When  did  he  die  ? 

Ewer.  He  died  the  9th  or  10th  of  July. 

Matthew  Bacon  sworn. 


Mr.  Marsh,  Did  you  know  captain  Thomp- 
son? 

Bacon.  I  did;    he  was  arrested  and  put  into 

E risen  the  latter- end  of  May,  17  S6.  I  remem- 
er  he  was  brought  into  the  Pump-ward,  and. 
continued  there  three  weeks;  and  then  was 
removed  to  the  Strong  Room  ? 

Mr.  Marsh.    How  long  did  he  continue  in 
the  Strong  Room  ? 

'Bacon,  Jde  lav  there  about  ten  nights,  and 
then  came  into  the  Pump^ward,  and  remained 
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^  Dight  or  two ;   and  from  the  ponip-ifftrd, . 

treat  back  again  to  the  Strong  Room. 

JjAr.  Martf^  How  long  was  he  in  the  Strong  • 
jlooai  the  second  time? 

Bacon,  He  was  th«»re  about  ton  days  more 
Ittfhre  be  died. 

Mr.  Marsh.  Did  you  see  him  there,  the 
Jatter-part  of  the  tioAe^  beiore  be  died  ? 

Bacon.  I  did. 

Mr.  Marsh.  In  what  condition  did  he  lie  ? 

Bacon.  Ue  had  bundled  op  a  piece  9f  a 
]l»lafiket  to  lav  his  head  upon. 

Mr.  Marsh.  Did  he  make  anycomplaiutsof 
bis  bardships  ? 

Bacon.   He  said,  a  day  or  two  litfore.  he 
died,  that  the  cruel  usage,  and  lying  hard,' 
Woiiiilkill  him. 

Mr.  Marsh.  Did  he  complain  of  any  sore, 
4ir  hurt,  or  of  his  side  ? 

Bacon,  I  can't  say  he  did  ;  but  after  he  was 
^ad,  his  left  hip  appeared  black. 
.    Mr.  Marsh.  What,  in  your  opinion,  was  the 
•ccasitin  of  his  dealii  ? 

.    Bacon.  The  hard  and  cruel  usage  was  the 
occasion  of  his  deatb. 

Mr.  Manh,  Was  the  Strong  Boom  washed, 
or  swept,  or  kept  clean  ? 
.    Bacon.  It  was  not;  and  if  any  person  swore 
10,  tbey  did  not  swear  true. 

Mr.  Baron  Carter.  Were  you  there  e?ery 
day  ? — Bacon,  I  can't  say  every  day. 

Mr.  Richardson.  Was  it  fit  to  put  a  man  in  ? 

Bacon,  It  was  contrived  for  a  punishment, 
for  people  who  bad  committed  great  crimes 
agaiaat  the  government. 

Mr*  Richardson.  Were  there  other  rooms 
fit  to  put  Thompson  in  ? 

Bacon.  Yes,  there  were. 

Mr.  Rickardsoni  Was  there  any  application 
to  have  bim  removed  f 

Bacon,  There  was  none  by  me. 

Peter  Purchace  sworn. 

Mr.  Ward.  What  part  of  the  prison  Was 
Thompson  confined  in  ? 

Purchace.  He  was  first  in  the  Pnmp-ward, 
an>l  was  taken  out  of  that  room  contrary  to  his 
inclination,  and  put  in  the  i^troog  Room. 

Mr.  Ward,  How  do  you  know  it  was  con- 
trary to  his  inclination  ? 

Purchace.  Ho  often  said  so. 

Air.  Ward.  Did  you  see  bim  remoTed  from 
the  Pump  ward  to  the  Strong  Room  P 

Purchace.  Yes. 

Mr.  Ward.  Was  he  carried  there? 

Purchace.  No,  he  walked  there. 

Kt^Ward,  You  weie  by  when  he  went  into 
the  Strong  Room?— .Par rAace.  Yes. 

Mr.  Ward.  Were  you  by  when  Acton  gave 
orders  to  carry  him  there  T-^Purchace,  Mo. 

Mr.  Wiird.  Who  was  with  Thompson  when 
he  went  there  .^ 

Purchace,  Nichols  and  Rogers  went  along 
with  him  ;  and  tbey  said,  they  had  ordens  to 
go  to  the  Strong  Room. 

Mr.  Ward,  How  long  did  ho  xoatintta  in 
the  JStroDg  Boom  f 
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Purehace.  loan'the'oectainof  thetioie. 

Mr.  Ward.  But  you  saw  him  in  the  Stnw|^ 
Room  ? 

Purcliace.  I  frequently  visiled  him  ia  tto 
Strong  Room. 

Mr.  Ward,  Did  you  obserre  that  it  was 
washed  or  cleansed  ? 

Purchace.  It  was  not,  during  the  tine  I  mm 
a  prisoner  there. 

Mr.  Ward.  What  kind  of  a  place  was  it  ? 

Purchacei  It  was  a  wet,  damp,  nasty  place, 
^  fit  for  a  Gbrisliaii  to  be  in. 

Mr.  Ward,  Do  you  know  of  any  application 
made  to  Acton  oenoeraiog  captain  ThoaDpaen? 

Purchase.  Wilson  and  1  went  to  the  lodge  to 
,  enquire  for  Acton,  and  told  bim,  tbatThompaaa 
said,  the  confinement  in  that  miserable  plaoe, 
would  be  the  cause  of  his  death,  and  be  d»- 
siretl  to  be  removed  to  another  place;  hot 
Acton  would  not  hear  us,  but  bid  us  go  about 
oar  bunness. 

Mr.  WartL  When  did  you  see  him  hnt,  bo* 
fore  he  died  ? 

Purchace.  I  saw  bim  the  night  before  fan 
died  ;  and  he  then  said  that  the  confinement 
in  that  place  would  be  his  deatb. 

Mr.  Ward,  Did  you  see  bim  after  be  wai 
dead  ? 

Purchace,  I  saw  his  body;  be  bad  on  his 
thigh  somethioff  like  a  mortification. 

Mr.  Ward,  What  was  the  occasion  of  bis 
death? 

Purchace,  J  beliere  lying  upon  the  bam 
boards  was  the  occasion  of  his  death. 

Mr.  Ward,  Was  there  any  water  in  tba 
room  f 

^Purchace,  At  some  times  there  wae ;  when 
it  rained,  the  water  came  in  at  top ;  I  bavn 
aeon  the  rain  come  in. 

John  Wilson  sworn. 

Mr.  Marsh,  Did  you  iuow  captain  Thonp- 
sonf 

Wilson.  Yes,  he  was  oomnutted  a  prisoner 
the  latter- end  of  May  ;  lie  was  a  Antnigbt  or 
three  weeks  in  the  Pump-wnrd. 

Mr.  Marsh.  W  bat  sort  of  a  man  was  he  F 

Wilson.  lie  was  a  hearty,  stroog  man,  of  a 
merry  disposition,  singing  songs,  and  chorus's. 
He  was  in  thb  pump- ward,  and  after  was  put 
into  the  l^roog  Room ;  aome  people  came  to 
fetch  him,  and  said  it  waa  by  the  order  %i 
Nichols,  Rogers,  and  others. 

BIr.  Marsh.  How  long  did  he  remain  there? 

Wilson.  He  remained  there  a  week  and 
batter,  in  a  bad  condition. 

Mr.  Jlfar^A.  Had  he  any  thing  to  lie  on  f  • 

Wilson.  He  had  on  a  banyan  camhiet  night 
gown,  but  lay  upon  the  hare  floor,  which  waa 
wet  with  the  water  that  cumt  in. 

Mr.  JIforM.  Where  dkl  the  water  catim 
from? 

Wilson.  It  oame  from  the  top  of  die  room^ 
I  saw  it  rain  through. 

Mr.  Marsh.  Could  become  out  ? 

Wiison,  He  had  a  power  of  Gomin^^  out'  of 
the  room  in  the  day-time^  bat  be  bad  ntf 
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4if  omakkg  to  he  any  where  dse  on  higlits ;  he 
lay  two  days  io  the  Pamp-ward,  and  then  was 
4»«t  into  the  Strong  Room  again  ;  and  then  de- 
aired  me  to  go  to]  the  Petitioning  room,  to  fet 
ibira  bto  another  place. 

Mr.  Marsh,  Bid  yaa  mdce  any  application 
in  bia  behaU? 

Wilion»  I  went  wilhf  arehace  to  Acton,  bat 
f»as  not  heard. 

Mr.  Mtwik.  What  did  Acton  say  to  you  ? 

Wiisem.    I  began  to  tell  the  stary  relating  to 
the  man's  misery,  and  Acton  said  — 
^    Mr.  MariA.  What  did  you  tell  Aoton  ? 

WUson.  I  said,  he  wonid  perish  if  not  re- 
moved ;  and  Acton  bid  me  go  and  trouble  my 
bead  with  my  own  business. 

Mr.  Marsk.  Did  be  order  bio  to  be  taken 
oot  of  the  Strong  Room  ? 

WUunt.  Na — I  then  went  to  the  norse  of 
the  sick  ward,  to  desire  her  to  entertain  faim 
in  that  ward ;  and  she  would  not  do  it,  because 
ake  had  not  orders ;  so  he  continued  in  the 
^ong  Room  very  miserable.  1  took  him  out, 
and  put  bim  in  the  chimney  corner  to  dry- 
^himself ;  and  when  he  came  to  dry  himself  be- 
ibre  the  .fire,  he  smelt  very  ugly  and  uasty 
'(this  was  after  the  second  time  of  his  i^oing  into 
the  Strong  Room) ;  then  he  went  back,  and 
Jay  very  miserably  for  three  or  f  )ur  days. 

.  Mr.  Ward,    Did  you  ever  see  the  Strong 
AM>m  washed  ?  ^ 

Wilson.  I  never  saw  it  washed  all  the  time 
the  captain  was  there;  within  tliese  twelve 
mmiths,  or  within  these  six  months,  it  has  been 
washed. 

5f  r.  Ward.  Was  it  covered  at  top  ? 

Wilion.  There  was  a  tarpaulin  laid  over  it 
lately,  since  he  was  there. 

Sir.  Ward,  What  state  and  condition  was 
it  in  when  Thompson  was  there  ? 

Wilson,    It  is  io  a  better  state  and  condition 

now ;  I  have  seen  the  water  poor  in,  and  it  was 

Jn  as  bad  a  state  when  be  was  there,  as  ever ; 

and  there  was  no  tarpaulin  pat  upon  it,  till 

within  these  twelve  months. 

Mr.  Ward.  How  was  the  floor  ? 

Wilson.  The  floor  lies  five  inches  higher 
Iban  tbe  ground,  but  the  boards  not  l^ing 
thick,  they  were  grown  rotten,  with  tbe  great 
deal  of  water  that  settled  there  after  a  rain,  for 
tbe  room  was  worse  tbe  next  day. 

Mr.  Ward,  What,  in  your  conscience,  do 
jon  believe  to  be  the  occasion  of  his  death  ? 

Wilson.  I  believe,  in  my  conscience,  that  he 
was  seemingly  of  a  strong  constitution,  and 
•continued  the  same  till  his  going  into  that 
place ;  aad  that  the  severity  of  the  weather, 
nod  bis  bard  lying,  were  the  cause  of  his  sick- 
ness, of  which  he  languished  and  died, 

—  FhilHp$  sworn. 

Mr.  Marsh,  Did  you  know  captain  Thomp- 

FkUUps.  Very  well ;  he  was  troubled  with 
a  diabetes  when  be  first  came  in  ;  he  was  put 
in  tbe  Pump -ward,  and  there  he  continued 
tbfse  weeki4>ca  inontb  t  he  was  then  r^Hoved 
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to  tbe  Strong  Room :  I  saw  Acton  ttid  4iis  twb 
servants  there. 

Mr.  Marsh.  What  eeudhion  was  he  in  ? 

Phillips,  He  was  in  a  very  miserable,  d^.* 
plorable  condition,  for  he  had  that  distempd^ 
when  be  went  into  the  Strong  Room  ;  be  Wite 
offensive  to  the  rest  of  the  pf^>pie  of  the  wart!. 

Mr.  Marsh,  Did  yon  visit  him  in  tbe  8troD|^ 
Romn  ? 

Phillips,    I  frequently  went  to  kim. 

Mr.  Marsh.  How  long  was  he  there  befbra 
hedied?--.P^i7/i/i«.  Ten  days. 

Mr.  Marsh.  Did  you  see  him  therein  ^ 
good  or  bad  condition  ? 

Phillips,  He  lay  in  a  miserable,  deplorable 
eondition. 

Mr,  Marsh.  Did  yon  make  any  apfifieatioki 
to  Aeton  in  his  behalf? 

Phillips.  1  had  endeavonredto  speak  to  hiniy 
bvt  never  qould  meet  with  him. 

Mr.  Marsh,  How  k>Dg  before  he  died  WW 
it  f iHrt  yun  saw  him  f 

Phillips,  1  saw  him  tbe  nicrht  before  be  died. 

Mr.  Marth,  Did  be  make  aay  complaint  to 
you? 

Phillips,  He  said,  that  lying  in  that  condi- 
tion would  be  the  death  of  him  ;  and  said, 
that  it  was  by  Acton's  order  that  he  was  put 
there. 

Mr.  Marsh,  When  did  be  say  this  ? 

Phillips.  Some  days  before  he  died. 

Mr.  Marsh,  Did  you  ever  see  the  Strong 
Room  washed  ? 

Phillips,  I  was  in  tbe  gaol  nine  or  telt 
months,  and  never  t;aw  it  washed. 

Mr.  Marsh.  How  luujr  agre  p 

Phillips.  Two  or  three  vears. 

Mr.  marsh.  Did  it  ram  in  ? 

Phillips.  The  rain  did  come  m  ;  I  saw  pnd- 
dles  of  water  in  it  several  times. 

Mr.  Marsh,  Was  it  fit  to  put  any  one  tntof 

Phillips.  It  was  a  terror  to  every  body  to 
go  there. 

Mr.  Marsh,  What  do  you  believe  was  tbe 
occasion  of  his  death  ? 

Phillips,  I  believe  the  diabetes,  and  lying  ih 
that  manner,  were  the  occasion  of  his  death. 

Mr.  Marsh.  Was  there  any  other  room 
empty,  fit  to  put  him  iu  ? 

Phillips.  Theie  was  a  room  over  against  his 
own  ward  that  was  empty.  There  was  artnther 
room  empty,  and  proper  for  any  body  to  be 
pot  in,  called  the  Petitioning  room. 

Mr.  Marsh,  Had  he  any  marks  about  bim 
when  dead  f 

Phillips.  I  saw  a  wound,  and  pot  my  fist  fh, 
which  looked  as  if  the  flesh  bad  been  gnawed 
away. 

Mr.  Marsh.  There  was  a  ward  called  the 
Sick  ward  ;  was  there  rOom  there  for  captain 
Thompson  f — Phillips.  Yes. 

Mr.  Marsh.  We  shall  call  no  more  witnesses. 
There  is  strong  evidence  gif  en  as  to  the  fiutt 
and  the  Strong  Room. 

Actm,  With  humble  sabmission  to  your 
lordship,  captain  Thompson  was  put  into  tA# 
Pomp  t^ard,  and  #  complaint  came  fromvep« 
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Uin  Thompsoo ;  I  will  aoqoarot  your  lordthip 
1p»hat  was  the  manner  of  it.  Captain  Thomp- 
son had  the  diabetes,  and  his  ward- mates  said 
he  stank,  and  fined  him,  and  took  his  coat  from 
bim,  and  carried  it  away,  and  the  man  had  not 
money  to  redeem  it,  or  wherewithal  to  raise 
any,  and  desired  he  might  go  to  some  place 
where  iie  might  be  in  peace ;  I  asked  him,  if 
there  was  any  partisiilar  person  he  desired  to 
be  with,  or  if  be  would  go  into  the  sick  ward  P 
He  said,  he  had  rather  go  into  the  Strong  Room, 
for  if  he  went  into  the  sick  ward,  they  wonld 
fine  him  there  again. 

Christopher  Gosling  sworn. 

Acton.  I  desire  he  may  give  an  account  of 
what  he  knows  about  captain  Thompson. 

Gosling.  1  was  sitting  at  the  lodge  door,  and 
captain  Thompson  came  up  to  Acton,  and  de- 
sired him  to  let  him  go  into  the  Strong  Room ; 
Acton  said,  he  might  go  into  the  sick  ward  ; 
and  Thompson  said,  the  men  in  the  ward  bad 
tormented  him  so,  that  he  had  rather  lie  in  the 
.Strong  Room;  and  Acton  made  answer,  you 
may  lie  there. 

Mr.  Baron  Carter.  What  did  they  torment 
bim  about? 

Gosling,  About  pissing;  he  pissed  very 
much  there. 

Mr.  Baron  Carter,  What  answer  did  Acton 
make  him?. 

Gosling.  He  bid  him  do  what  he  would. 

Acton.  When  he  was  in  the  Strong  Room, 
did  tbey  not  use  to  torment  him  f 

Gosling.  Yes. 

Mr.  Baron  Carter.  How  lonff  did  he  lie 
thsre  ? — Gosling,  Fi?e  or  six  weeks. 

Acton.  Please  to  ask  him,  if  captain  Thomp- 
son did  not  sav  he  was  much  beholden  to  me. 

Gosling.  He  said  so. 

Acton.  Was  there  any  anger,  or  any  thing 
between. us? — Gosling.  No. 

Acton.  Did  not  captain  Thompson  say,  be 
desired  to  go  into  the  Strong  Room  ? 

Gosling.  He  expressly  desired  to  be  remored 
into  the  Strono;  Room. 

Acton.  Had  be  a  bed  there  ? 

Gosling*  Yes. 

Mr.  Ward.  What  do  tou  call  a  bed  ? 

Gosling.  A  pillow  and  blanket. 

Mn  Richardson.  Is  it  very  usual  for  people 
lo  lie  in  such  beds  ? 

JRohert  Holmes  sworn. 

Acton.  Please  to  ask,  if  he  did  not  come  to 
me  from  captain  Thompson,  and  what  was  his 
request.  . 

Mr.  Baron  Carter.  What  say  yon  to  that? 

Holma.  He  was  so  tormented  by  the  ward, 
that  he  desired  me  to  ^o  to  Mr.  Acton,  to  desire 
bim  to  let  him  (captain  Thompson)  go  into  the 
Strong  Room ;  and  I  asked  Mr.  Acton^  and  he 
^ve  nim  leftve,  and  offered  him  to  go  into  the 
sick  ward. 

Acton.  What  was  the  occasion  of  his  desiring 
to  go  there  ? 

Holma.  He  was  #o  nasty,  that  the  ward  chid 
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him,  and  he  could  lye  swert  and  clean  in  Uie 
Strong  Room. 

Mr.  Baron  Carter.  Did  Thompson  come  up 
along  with  you  ? 

Holmes.  He  did  ;  he  was  not  sick  at  that 
time,  but  some  time  after  befell  sick  and  died. 

Mr.  Baron  Carter.  Did  he  make  any  com- 
plaint?- 

Holmes.  At  last  he  did  make  complaint,  tbst 
he  was  ill,  hut  did  not  then  desire  to  be  released. 

Acton.  Had  he  liberty  to  go  in  and  oat  of 
the  Strong  Room? 

Holmes.  He  had,  whenerer  he  pleased^  only 
some  unlucky  fellows  locked  him  in. 

Mr.  Ward.  Had  he  liberty  to  lie  out  ? 

Holmes.  No. 

Mr.  Ward.  I  ask  yon  whether  Acton  went 
with  him  to  the  Strong  Room  ? 

Holmet,  I  can't  say  he  did ;  he  gave  hiift 
leave  to  go  into  the  Strong  Room. 

Elizabeth  Gosling  sworn. 

Mr.  Baron  Carter,  How  came  captam 
Thompson  to  be  in  the  Strong  Room  ? 

Mrs.  Gosling.  Bv  his  own  desire ;  he  wu 
troubled  with  an  infirmity.    . 

Mr.  Baron  Carter.  How  do  you  know  it  wu 
by  his  own  desire? 

Mrs.  Gosling.  I  heard  him  sav  so. 

Mr.  Baron  Carter,  Had  he  liberty  to  go  out 
night  or  day  ? 

Gosling,  He  had  the  liberty  to  come  in'  and 
out. 

Mr.  Ward.  What  are  you? 

Mrs.  Gosling.  My  husband  is  a  prisoner. 

Mr.  Ward.  I  ask  you  whether  he  has  any 
ofiice  in  the  gaol  ? 

Mrs.  Gosling.  Mv  husband  took  a  room  be- 
fore of  Mr.  Burleigh,  and  continues  under  Mr. 
Acton. 

Benjamin  Brown  sworn. 

Mr.  Baron  Carter.  What  do  you  knowaboiit 
Thompson  ? 

Brown.  He  said,  God  bless  Mr.  Acton, /or 
he  had  saved  his  life  by  putting  hin^in  tbt 
Strong  Room,  for  if  he  had  continued  in  tbs 
ward,  he  had  died. 

Mr.  Richardson.  Did  he  give  any  particohr 
reason  why  he  should  have  died  ? 

Brown.  That  if  he  made  water  In  the  roim 
he  was  to  pay  a  quartern  of  gin. 
.  Mr.  Richardson,  Did  you  visit  him  in  tbs 
Strong  Room  ? 

Brown.  I  oftentimes  visited  him. 

Mr.  Richardson.  Had  he  a  bed? 

Brown.  He  had  a  gaol  bed. 

Mr.  Baron  Carter.  Had  he  the  Yibettj  of 
going  in  and  out  T^^Brown.  Yes. 

Mr.  Richardson.  Was  not  the  Strong  Boom 
a  place  of  confinement? 

Brown.  Yes ;  but  when  I  was  a  prisoner,  I 
had  the  liberty  of  the  gate,  having  several  causes 
in  my  own  right. 

Mary  Barton  sworn. 
Acton.  What  did  yon  hear  captain  Thomp- 
son say  ?  , 
Mrs.  Burton.  1  heard  him  say  thai  ha  sake' 
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leave  to  lie  in  the  Strong  Room,  and  that  he 
was  disturbed  in  bis  own  ward. 

Aetcm.  Please  to  ask,  if  he  did  not  say,  that 
be  had  rather  ^  to  the  Strong  Roomi  than 
came  to  the  sick  ward. 

Jf  r.  Baron  Carter.  Answer  that. 

Mrs.  Barton.  He  said,  he  might  have  gone, 
if  he  would,  into  the  sick  ward,  but  he  had 
ntber  go  to  the  Strong  Room,  because  be 
eaoid  be  there  in  peace. 

Adon.  Had  be  a  bed  in  the  Strong  Room  ? 

Mrs.  Barton,  Yes,  such'a  bed  as  poor  people 
Ke  on,  a  flock -bed ;  it  was  a  broad  bolster, 
which  be  conld  lie  at  his  whole  length,  and 
torn  himself  upon,  such  as  they  had  in  the  gaol. 

Mr.  Baron  Carter.  Was  he  locked  up  on 
Bffbts? — ^xs.  Barton.  No. 

Mr.  Ward*  She  is  kept  by  Acton ;  she"  bad 
Ihree-peoce  out  of  every  prisoner. 

Hr.  Baron  Carter.  She  was  pot  in  by  the 
gentlemen. 

Mrs.  Barton.  Yes,  or  else  they  would  have 
lore  the  gaoler  to  pieces. 

John  Bawdier  sworn. 

Bawdier,  I  was  in  the  ward  when  captain 
Thompson  went  out;  and  the  ward  being  un- 
casv  with  him,  he  said  he  would  make  interest 
to  Mr.  Acton  to  go  into  the  Strong  Room ;  and 
he  took  his  bed  and  bedding,  and  went  into 
the  Strong  Room. 

Mr.  Acton.  Please  to  ask,  whether  Thomp- 
*0D  told  him  he  had  made  interest. 

Bawdier.  Thompson  said,  that  he  had  asked 
leave  of  Acton^  and  he  had  granted  it. 

— —  Davenish  sworn. 

Davenisht  In  the  month  of  June  17^6, 1  was 
tent  into  the  Pump-ward  to  captain  Thompson, 
and  his  ward- mates  swore  at  him,  and  called 
him  nasty  son  of  a  bitch.  That  his  ward- 
mates  were  very  uncivil ;  tbat  be  was  troubled 
with  a  diabetes ;  and  he  said,  he  would  desire 
Mr.  Acton  to  let  him  go  to  the  Strong  Room ; 
and  the  next  day  I  saw  a  woman  washing  of  it. 
When  he  was  there,  I  asked  him  several  times 
if  he  wanted  any  thing;  for  Mr.  Wittingbam 
•aid,  he  would  relieve  him  if  he  wanted  for  any 
thing ;  and  he  said  the  woman  of  the  sick  ward 
came  to  him,  and  he  wanted  for  nothing. 

Robert  Walker  sworn. 

Mr.  Baron  Carter.  What  do  you  know  about 
lUiptain  Thompson  ? 

Walker.  He  was  carried  to  the  Strong  Room 
by  his  own  consent ;  «nd  asking  him  the  next 
•aoniiog  bow  he  did,  he  laid,  Exteaordinary 
well. 

Mr.  Baron  Carter.   Had  h«  a  bed  there  ? 

Walker.   Yes. 

Mr.  Baron  Carter.  Did  he  complain  of  any 
inness? 

Walker^  I  saw  the  people  making  game  of 
biro. 

Mr.  Baron  Carter.  Waa  he  locked  up  on 
mghtMf-^Walker.  No. 

Mtim.  A  nunra  lat  up  with  him  ^  Bights, 


Mrs.  Connor ;  she  had  been  nurse  of  the  sick 
ward. 

Benjamin  Johnson  sworn. 

Mr.  Baron  Carter.  What  have  you  to  say 
to  Thompson's  consenting  to  go  to  the  Strong 
Roott? 

Johnson.  I  spoke  to  him  two  days  before  he 
weut  there ;  and  he  baid,  he  should  be  glad  if 
Acton  would  grant  him  the  favour  of  lying 
there. 

Mr.  Baron  Carter.    Had  he  a  bed  there  ? 

Johnson.  1  saw  him  carry  his  bed  there ; 
and  he  thanked  God  tbat  Mr.  Acton  was  so 
good  to  let  him  lie  there,  for  he  hoped  it  would 
Se  the  saving  of  his  life. 

Ralph  Malban  sworn. 

Mr.  Baron  Carter.  What  do  yon  know  of 
captain  Thompson  ? 

Malban.  1  can  say  nothing,  but  that  when 
I  was  in  the  ward  one  night  1  saw  a  great  deal 
of  abuse  offered  bim ;  and  the  next  day  I  asked 
him  how  he  came  to  suffer  such  abuses ;  and 
he  said  be  had  a  noisome  distemper,  and  so 
they  abused  htm;  and  in  a  month  or  three 
weeks  1  saw  him  again,  and  he  then  said,  he 
bad  leave  to  get  into  the  Strong  Room,  and 
thanked  God  for  it 

Thomas  Fletclier  sworn. 

Mr.  Baron  Carter.  What  do  you  know  of 
Thompson  ? 

Fletcher.  1  know  Thompson  had  the  dia* 
betes,  and  that  his  feHow- prisoners  did  often 
reflect  upon  him.  1  was  out  of  prison,' and' 
then  came  in  again,  and  I  aaked  Thompson 
bow  be  did ;  he  said,  Very  well  as  to  his  healthy 
except  as  to  the  diabetes;  and  Acton  had  gives 
him  leave  to  lie  in  the  Strong  Room. 

[Here  the  Prisoner  restni  hb  Defence.] 


Mr.  Baron  Carter.  Gentlemen  «f  the  jnrj, 
the  prisoner  at  the  bar  stands  indicted  for  the 
murder  of  one  James  Thompson.  The  indict- 
ment sets  forth,  tbat  the  said  JamesThompson 
died  bv  duress,  so  that  the  prisoner  was  there- 
by guilty  of  murder. 

There  were  several  witnesses  called  for  than- 
king.   The  first  was  Edmund  Cummins;. he 
says,  that  he  knew  Thompson  very  well ;  that 
he  was  in  the  Pump- ward,  and  tbat  he  was  put< 
in  the  Strong  Room,  as  Acton  said  for  having 
the  diabetes,  some  of  the  ward  complaining  of 
his  being  nasty ;  that  he  canoe  out  sometimes,- 
and  he  saw  bim  after  he  died ;  and  be  waa 
very  quicklv  buried ;  and  he  saw  a  mark  upon 
his  face.    He  saya ,  that  Acton  did  ord^r  his 
burial,  because  he  was  carried  by  those  that 
usually  carry  corpse  to  be  buried.    He  says, 
tbat  he  was  resolved  to  stay  in  the  ward,  and 
would  not  have  gone  out,  but  Acton  would  not- 
let  him  stay. 

Matthew  Brandon  says,  he  saw  Thompson 
in  the  Strong  Room,  and  he  did  hear  the  pri- 
soner order  bim  to  be  put  there.    He  says,  that> 
there  wa^  a  complaint  of  the  ward  that  ha 
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ynm  nanfeovs :  tbat  two  4av8  before  hU  death 
be  could  not  stir  at  all ;  that  be  hail  a  sore 
place  on  his  left  aide,  and  he  says,  that  he  com- 

Elained  if  he  should  go  there  again  it  would 
»  the  death  of  him.  He  says,  that  Wilson 
•ad  Cuinidins  went  to  Acton,  and  they  repre- 
sented the  condition  he  was  in,  and  desirali  he 
night  go  to  the  tick  ward  ;  and  Acton  said  to 
Wilson,  Go  about  your  business.  He  says, 
that  there  was  a  mark  upon  bis  nose  aiMl  'ear, 
and  the  wound  was  not  so  angry  after  his  death 
as  it  was  before. 

•  Jenaioga  says,  he  was  not  so  ill  when  he 
came  there,  but  only  bad  the  diabetes,  and 
the  prisoner  ordered  him  into  the  Strong  Room 
where  he  continued  eight  or  tan  days,  and 
then  came  out  for  two  days;  and  then  was 
ordered  back  by  the  prisoner.  He  desired 
AetOD  to  liave  Thompson  remo? ed ;  and  Acton 
aaid,  Let  him  die  hke  a  son  of  a  bitch,  and 
be  damned.  Ue  said,  he  died  the  next  morn- 
ing, and  died  in  tbis  Strong  Room.  That  the 
Strong  Room  was  seldom  washed,  it  was  rough- 
sirapt ;  but  what  he  means  by  that  I  cannot 
eee :  be  says,  tbat  it  was  not  dry  over  head. 

Mary  Seaslmnd  says,  tliat  he  was  remorcd. 
iate  the  Strong  Room,  and  Acton  gave  no  or- 
ders concerning  him  ;  there  was  some  wet  un- 
der him,  but  she  does  not  explain  from  whence 
It  came,  therefore  it  might  come  from  the  dis- 
temper. She  says,  that  his>side  mortified; 
tbat  tbefe  was  some  disfigo ration  on  the  side 
of  his  face,  it  was  eat  by  the  rats.  She  thinks 
it  a  very  strojig  room,  and  it  was  not  a  proper 
place  to  put  any  person  in ;  tbat  it  was  never 
washed ;  tbat  about  six  in  the  morning  he  died, 
aad  waa  buried  about  ten. 

Snape  cannot  say,  whether  Thompson  went 
by  bis  owD  consent  or  not ;  but  that  he  itent 
from  the  Pump*  ward  to  the  Strong  Room, 
and  staid  nine  or  ten  days,  and  then  staid  two 
or  three  days  in  the  Pump-ward,  and  went 
b|iek  again,-  and  staid  nine  or  ten  days  both 
times.  Ue  says,  he  came  in  and  out  when* 
be  pleased.  He  says,  tbat  he  saw  his  corpse, 
and  oae  side  of  his  thigh  was  black  ;  he  saw 
him  three  or  four  days  before  he  died,  and 
he  never  complained  of  his  thigh  :  it  was  very 
wonderful  he  should  not  complain  of  it. 

Eleanor  £wer  said  nothing  to  the  purpose. 
.  Bacon  says,  that  he  came  in  the  latter  end 
of  May,  1726,  and  Thompson  and  he  were  in 
the  pump- ward;  tbat  Thompson  remained 
there  three  weeks,  "and  was  carried  from 
theocc  into  the  Strong  Room ;  that  he  has 
seen  twenty  rats  there  at  a  time ;  when  he  had 
beeo  there  ten  days  he  came  back,  and  staid 
in  the  Pump*ward  two  days^  and  then  return- 
ed ;  that  he  had  no  bed,  or  but  a  little  piece  of 
oae.  He  says,  that  Thompson  complained  of 
the  severe  usage,  and  that  it  would  be  the  oc- 
casion of  his  death  :  but  not  of  the  sore.  He 
aays,  the  room  was  made  on  purpose  to  punish 
people  for  great  crimen  against  the  government, 
and  Thompson  told  him,  tbat  it  would  be  the 
aocasioo  of  bis  death. 
'  Pttf«faace  says,  that  he  g^w  him  removed, 
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ami  said  he  walked  there;  thathevisHed  bioi 
very  fi*equeutty,  and  the  room  waa  not  waabed  • 
all  the  time  be  waa  there  a  prisoner ;   that 
there  was  no  complaint  of  his  sore,  but  of  hie 
usage ;   be  says,  that  it  waa  wet,  and  the  raia  « 
came  in  at  top. 

Wilson  says,  Thompson  was  in  the  Pump- 
ward  ;  that  he  was  very  hearty  and  meny, 
and  gave  some  instances  of  his  mirth  ;  that  be 
was  put  in  the  Strong  Room,  and  was  in  a  bad  - 
condition.  He  gives  you  an  aoeount  of  the 
floor ;  that  there  was  water  there ;  that  aome 
came  down  from  above,  and  some  waa  made  by 
Thompson.  He  says,  that  he  waa  loefeed 
up  on  nights,  but  not  on  days;  he  went  te- 
Aclon  to  intreat  hin^  to  remove  htm,  and  he 
bid  him  hold  his  tongue;  he  told  him.  he 
should  die  if  he  was  not  put  in  another  plaee ; 
and  thereupon  he  went  to  the  nurse  of  the 
siok-ward,  but  she  refused  his  eoming  there. 

He  says,  there  was  a  tarpaulin  put  on  the 
tap  ef  the  Strong  Room  about  a  year  ago,  and 
before  tbat  the  wet  came  in,  and  he  believes* 
that  this  was  the  cause  of  his  illoefis  and  death. 

Phillips  says,  that  ThornpsoD  was  troubled 
with  a  diabetes ;  that  he  was  in  a  miserable 
condition ;  that  he  was  in  the  room  ten  days 
before  he  died ;  and  that  he  laid  upon  the- 
ground  all  the  time,  and  he  was  pat  there  by 
the  prisoner's  ot;der ;  and  that  he  never  saw 
the  room  washed.  He  says,  that  he  might 
have  been  put  in  a  better  place,  for  there  was 
room  in  the  sick  ward ;  and  he  might  harir 
lieen  put  in  a  room  against  his  own  ward,  for 
it  was  empty. 

Gentlemen  of  the  jury,  you  will  consider 
the  state  of  tbis  indictiueut ;  and  tbat  there 
are  necessary  to  be  taken  notice  of  two  things. 

The  first  is,  that  Thompson  was  put  in  tbtf 
Strong  Room  against  bis  consent. 

The  next  is,  that  the  confinement  tliere 
was  the  occasion  of  bis  death. 

The  prisoner  says,  that  he  was  very  far 
from  putting  him  there,  for  he  asked  leave  to 
go;  so  that  a  charge  is  Uid  upon  him  who 
never  gave  Thompson  any  offenoe,  or  used  any 
hard  words  to  bim  ;  therefore  be  cannot  be  se 
barbarous  as  represented. 

There  are  eleven  witnesses  that  he  has  call* 
ed,  who  give  an  account  of  Thompson's  havin|f 
the  diabetes,  that  the  ward  was  very  uneasy 
with  him ;  and  because  he  bad  done  in  the 
ward,  what  they  used  not  to  have  done  therci 
they  took  all  bis  clothes  away. 

Christopher  Gosling  says,  tbat  Thompson 
was  offered  by  the  prisoner  to  go  into  the  sick 
ward,  and  he  refused,  which  confirms  what 
the  other  witnesses  say,  (and  then  Acton  bid 
him  f£0  whitiier  he  would,)  and  he  said  he 
would  go  into  the  Strong  Room ;  and  Acton 
said,  if  you  go  into  such  a  room  (the  witness 
naming  the  room)  won't  that  be  as  well,  it 
be  went  into  the  Strong  Room  on  -his  own  de- 
sire, Actoti  is  not  gniity. 

He  says,  that  Thompson  had  a  pillow  and 
blanket,  which  is  explained  afterwaras,  that  h# 
could  lie  upon  it  and  turn. 
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Zsut 


Hvknei  am,  iliat  Thompton  wm  so  tar« 
inevttd  bjr  tbe  ward,  tlnl  Tbompson  desir- 
ed htn  to  go  to  ilctoa,  to  desiro  ko  migbt  go 
Into  the  S^ng  Room,  and  iipov  that  Acton 
gave  leave  |  omI  nyo,  that  h%  wao  dtaired  to 
go  to  tbo  aiek  ward ;  aad  saya,  tbat  he  was 
not  ooofiood  in  the  day-time,  unless  be  was 
bohed  m  by  bis  fellow-priiODeny  tbat  bad 
fiayed  the  foguo  wkb  bim. 

Slissabelb  Ooating ;  she  gives  an  accomtt 
as  ber  basband  did;  tbat  Thompson  owned 
bow  friendly  the  prisonev  had  been  to  liim,  and 
tbat  it  was  so  lar  Irom  being  looked  on  as  a 
potuabasent,  tbat  it  was  a  matter  of  favour 
Iboogbt  by  Thompson  to  he  there. 

Brown  says,  that  be  talked  with  Thompson, 
and  Tboao^Mon  said,  God  bless  Acton,  he  bad 
mved  hia  me,  for  if  be  bad  stayed  any  bnger 
in  the  wasd,  he  should  have  died ;  and  says, 
there  waa  a  bed  there. 

Barton;  she  beard  tbe  oapiain  say,  that  he 
asked  leave  t#  go  into  the  Strong  Room,  being 
oaiet  and  easy  to  be  there ;  and  that  he  had  ra» 
tber  be  there,  because  Iw  waa  always  at  ease. 
Bowdler  says,  that  the  ward  waa  mieasy; 
upon  which  Thompson  made  ioterest  to  go 
tbere^  and  took  hia  bed  and  beddings  and  asked 
leave  of  Acton  to  go. 

Davenish  says,  that  the  people  of  the  ward 
came  for  him,  and  be  saw  him  carried  quite 
through.  He  goes  into  the 'Strong  Room, 
and  asked  Thompson,  how  he  came  to  be  there ; 
and  be  owned,  by  the  civility  of  Acton  that  he 
was  there.  He  says,  ^hat  Thompson  had  a 
bed,  and  tiiat  he  went  out  and  in  when  he 
jdeaaed. 

Johnson  says,  that  Thompson  said,  that  he 
tiianked  Qod  that  Acton  was  so  good  to  let  him 
be  there.  ^    * 

There  were  two  other  witnesses,  who  spoke 
to  bis  asking  leave. 

GeutlenMn,  now  yon  will  consider  how  the 
two  evidencies  tsJfy,  and  what  ii^ury  there  was 
dons  to  Thompson. 

For  the  king,  they  say,  that  he  was  put 
there  without,  and  against  his  consent ;  and 
fnr  tbe  prisonef^  eleven  witnesses  say,  it  waa 
with  his  consent.  If  yon  shouki  be  ot  an  opi- 
niosi  that  it  was  without  his  consent,  then  it  de- 
serves soother  eonsidepalion  ;  but  if  you  shouM 
be  of  an  opinion  tbat  it  was  with  his  consent, 
tlwo  there  must  be  an  end  of  this. 

lb  tbe  n^xtplsce,  you  will  consider  in  rela- 
tion to  tbe  distemper.  As  to  the  diabetes,  some 
liov«  sakl  OB  one  side,  tbat  they  looked  upon 
k  to  be  mortal,  and  that  he  never  complained. 
it  is  vory  observable,  that  he  never  should 
cona  plain. 

Id  the  nest  place,  tbev  tell  you,  how  he 
eaught  it,  by  lying  upon  the  bam  boards.  Moose 
of  tbe  witnesses  for  tbe  king  say,  he  bad  only  a 
sort  of  a  bod;  and  eleven  witnesses- for  the  pri- 
sooer  say,  bo  bad  a  bed  ;  and  if  he  had,  he 
did  net  lie  on  the  ground,  and  os«ld  not  have 
tbe  distemper  from  lying  there;  it  was  im- 
ponsiblo. 
The  third  part  is,  whether  he  was  a  pri- 
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seoer  in  the  Strong  Room?  You  hofeheard^ 
the  witnessses  for  the  kiue  all  agreed  tbat  be 
went  out  on  days,  though  he  was  locked  up 
on  nights. 

The  witnesses  for  the  priaonev  aU  agree,  hs^ 
went  out  OB  days,  and  he  was.  not  lodoed  up 
on  nights. 

Aa  to  his  going  to  tbe  sick  ward^  the  wit^ 
nesses  say,  that  Acton  ordered  it,  and  be  rn^ 
ftised  to  go. 

If  this  place  gave  him  the  distemper  of 
which  he  died,  and  if  lie  went  withoot  bis- con- 
sent, you  will  find  .the  prisoper  guilty  ;  but  if 
he  went  out  and  in  when  he  would,  in  conse- 
quence, he  was  not  confined  there ;  there  is 
no  reason  to  find  bim  guilty. 

When  he  asked  leave  to  go  to  the  Strong 
Rosmi  the  prisoner  gavo  it  in  a  very  humane 
manner,  and  gave  bios  his  choioe,  to  go 
there,  or  into  the  sick  ward. 

Upon  the  whole  I  must  leave  it  to  yoo. 

^  The  Jury  agreed  upon  their  Verdict  imme* 
diat^y ,  without  going  out  of  court. 

CL  of  Arr.  Gentlemen,  are  yon  all  agreed 
in  your  verdict  ? 

t/sNtcf.    X  es. 

CL  qf'Arr,  Who  shall  say  for  yon  ? 

Omnet,  Foreman. 

CI,  of  Arr.  William  Acton,  hold  up  thr 
hand.  (Which  he  did.)  Look  upon  the  pri- 
soner, how  say  you  ;  Is  he  Guilty  of  the  fe« 
lony  and  nmrder  whereof  he  stands  indicted, 
or  Not  Guilty  ^'-'Foreman,   Not  Guilty. 

Mr.  Strange,  The  prisoner,  my  lord,  has 
been  very  much  fatigued,  and  desires,  upoo 
paying  bis  fees,  he  nfiay  he  now  discharged. 

Acton,  My  lord,  I  desire  you  will  discbargpi 
me  now. 

Mr.  Baron  Career.  I  can't  comply  with 
your  request. 

Mr.  Strange.  Mr.  Paxton,  speak  to  the 
judge.    [Upon  which  Mr.  Paxton  went  out  of 

court.] 

Mr.  Strange.  Mr.  Oglethorpe,  I  desire  yoa 
will  interfere,  and  speak  to  the  judge,  and  that 
you'll'  give  your  opinion.  Pray  speak,  pray 
tell  whether  ^ou  consent.  ' 

Mr.  Oglethorpe.  Were  I  prosecutor,  I  should 
desire  the  prisoner  might  be  released ;  not  that 
1  think  liim  innooent,  hut  that  every  English* 
man,  let  htm  be  never  so  ui\ju8tly  aoquitte<), 
hath»  by  the  Habeas  Corpus  act,  on  bis  ac* 
qnittal,  a  right  to  be  disobai^ged ;  nor  can  any 
subornation  of  p^jory,  or  any  management  of 
a  jury,  prevent  it,  for  they  are  cognizable  at 
another  time. 

[There  being  then  a  great  noise  in  the  Court, 
interrupted  his  speaking  for  some  time,  and 
as  soon  as  it  ceased,  he  went  on  again.] 

Aa  I  said  before,  I  am  not  the  proseoutov :  if 
r  were,  I  knew  what  1  shouki  have  done.  Tho 
Attorney  General  was  ordered  to  proseeuto  bj 
tbe  crown :  and  it  is  he,  or  liis  repsesentative, 
that  sbottld  answer  this  question,  and  not  I  ; 
and  since  I  am  speaking,  I  defiso  to  be  in- 
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da1g€d  a  word  more,  that  1  may  teU'tbe 
of  my  comingf  here. 

Having  bad  the  honour  of  being  one  of  thoee 
gentlemen  who  were  appointed  to  enquire  into 
aeveral  matters, ^some  of  which  have  been  this 
day  onder  your  consideration  ;  not  knowing, 
therefore,  what  qnestions  might  arise,  for  the 
clearing  up  of  which  I  might  be  necessary,  I 
thought  it  incumbent  on  roe  to  attend. 

1  have  had  nothing  to  do  in  conducting  the 
prosecution  here,  which  has  appeared  evident- 
ly ;  therefore  I  can't  imagine  why  any  appU* 
cation  should  be  made  to  me. 

DoMiNUs  Rex  versus  Acton. 

Michaelipas  Term.  3  Geo.  2.* 

Tbe  Defendant  was  deputy -keeper  of  the 
Marshalsea- prison  ;  and  upon  the  Address  of 
the  House  of  Commons,  was  prosecuted  for 
several  murders,  supposed  to  have  been  com- 
mitted by  him  on  prisoners  in  bis  custody.   He 

was  tried  on  four  several  indictments,  wuereon 

.       ■  ■  ■  ■  I  ■        ■ 

*  Sir  John  Strange's  Reports,  vol.  S,  p. 


the  only  question  was.  Whether  a  plaoa  wttbia 
the  prison,  called  the  Strong  Room,  was  a  pro* 
per  place  to  confine  disorderly  prisoners  in? 
And  tlie  jury  upon  all  the  four  trials  aoouitted 
him,  to  the  satisfaction  of  abnost  every  body  ; 
and  in  consequence  of  these  acquittaia  be  was 
discharged.  Presently  after  he  was  at  liberty, 
a  single  justice  of  the  peace,  upon  infbrmatioa 
of  a  fifth  person's  having  been  put  into  the 
same  Strong  Room,  and  dying  within  a  year 
after,  thought  fit  to  commit  the  defendant  agaia 
for  murder;  and  upon  a  Habeas  Corpus, 
Strange  pro  De£,  moved  he  might  be  admitted 
to  bail,  on  producing  copies  of  tbe  informatiooa, 
and  affidavits  of  the  former  trials,  and  of  the 
identical  nature  oftheofiences;  but  the  Court 
refused  to  look  into  the  informations,  though 
they  were  pressed  with  the  lord  Mohun's  Case^ 
Salk,  1S4,  where  they  looked  into  the  deposi* 
tions  taken  by  the  coroner,  upon  a  motion  te 
bail :  And,  in  the  present  case,  they  remanded 
the  defendant;  wno  lay  in  prison  till  the  next 
assizes ;  when  the  grand  jury  did  him  the 
justice  to  ceturn  the  bul  Ignoramus,  and  be  was 
I  discbaiged. 


4S6.  Several  Proceedings  relating  to  tBe  bailing  Mr.  Bambridge, 
both  at  the  King  s-Bench,  and  at  the  Sessions-House,  in  the 
Old-Bailey,  previous  to  his  Trial  for  Felony  :*  3  George  II. 
A.D.  1729. 


At  ike  King^s  'Bcnch^  June  7, 17  29 . 

1  HIS  morning  Mr.  Bambridge  was  brought 
by  Habeas  Corpus  from  Newgate  to  the  Court 
of  Kiag*8 -bench.  The  Habeas  Corpus,  and 
the  return,  which  contained  the  several  mat- 
ters, wherewith  he  was  charged,  were  read, 
tIz.  1.  A  Commitment  by  the  honourable 
House  of  Commons,  for  many  Barbarities, 
Cruehies,  and  Crimes,  in  the  execution  of  the 
office  of  Warden  of  the  Fleet.  S.  An  Indict- 
ment for  the  Murder  of  Mr.  Castell.  3.  A 
Charge  of  Felony  for  stealing  goods. 

Theprispner'sconasel  moved  the  Court,  that 
he  might  be  admitted  to  bail ;  tor  that  as  to  the 
first  ot'the  said  commitments  it  was  ended  by 
the  expiration  of  the  sessions  of  parliament ;  as 
to  the  second, -the  prisoner  upon  a  fair  trial, 
had  been  acquitted ;  and  as  to  the  third,  it  was 
a  charge  brought  in  upon  the  prisoner,  on  his 
being  acquitted  of  the  murder,  and  no  bill  of  in- 
dictment either  found,  or  offered  to  the  grand - 
jury,  though  they  continued  sitting  till  the  day 
afler  the  trial ;  and  more  especially,  was  itrea* 
•enable  to  adroit  him  to  bail,  for  that  by  a  late 
act  of  pBrhament,  be  is  obliged,  on  the  pains 
and  penalties  of  felony,  forthwith  to  mske  out 
true  and  perfect  lists  of  all  the  prisoners  in  the 
Fleet,  till  June  14,  and  to  give  up  all  securities, 


*  Seethe 


and  foUowing  Caiw* 


&c.  which  it  was  impossible  for  bim  to  do^ 
without  having  his  liberty  to  go  to  the  Fleet, 
to  inspect  the  books,  and  examine  the  officers 
there;  and  eight  persons  being  ready  to  be* 
come  his  sureties,  whereof  notice  was  given ; 
therefore,  it  was  hoped  the  Court  would  admit 
him  to  bail.  The  king's  counsel  alledged  that 
the  crime  which  the  prisoner  stood  charged 
with,  on  oath,  was  felony,  without  benefit  of 
clergy :  that,  as  to  what  was  said  of  the  pri* 
soners  being  liable  to  the  pains  of  death,  ia 
case  he  refuses  or  neglects  forthwith  to  make 
out  the  said  lists,  &c.  the  said  word  *  forthwith,' 
in  this  case,  imports  a  convenient  time,  or  as 
soon  as  is  reasonable ;  and  therefore,  on  behalf 
of  the  king,  they  hoped  be  should  not  be  ad- 
mitted to  bail.  The  Court  were  of  opinion,  that 
as  this  case  is  circumstanced,  there  were  not 
sufficient  reasons  to  admit  the  pcisoner  to  bail, 
the  crime  he  is  charged  with  being  capital ; 
and  one  of  the  king's  evidence  being  out  of  tha 
way,  the  last  day  of  the  sessions  at  the  Old 
Bailey,  the  bill  against  bim  was  not  preferred, 
and  the  Court  there  having  ordered  tlie  pri- 
soner'^ detainer  till  next  sessions.  Tbe  Court 
also  declared  their  opinion,  that 'in  case  tbe  pri- 
loner,  to  tbe  utmost  of  his  power,  complied  with 
the  act  of  parliament,  in  delivering  such  lists, 
&0.  be  would.be  no  way  liable  to  the  penalties 
thereof  2  in  tb«  and  ha  was  ra^aaded  to  Naw* 
gate. 
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Dns.  Rex  ter,  Bambridge. 


At  Um  fienions  of  Oyer  and  Tennioer,  md 
^ol  delmry,  beM  at  JuaCioe-hall,  at  the  Old 
Bailey,  oa  the  9tb  day  of  July,  1739,  before 
air  Robeit  Baylia,  knight,  lord-mayor,  and 
olbara  bis  roajeaty'a  jaaticea. 

The  Solioilor  for  the  Crown  not  bein^  veftdy 
to  try  Thomas  Bambridge,  who  stood  indicted 
Ibr  felony ;  the  lung's  uoonsel  did  not  attend 
till  the  9tb  of  Jolj,  the  Ist  dav  of  the  sessions ; 
when  lord  ohief-baron  Pen^eily,  being  ill,  was 
out  of  town ;  and  Mr.  Josuce  Reynolds  being 
obliged  to  go  the  dreait ;  there  were  only  on 
tbebeocli,  sir  William  Thompson  the  reoonler, 
•nd  Mr.  Serjeant  Raby,  the  deputy  recorder. 

When  Mr.  Bambndge  was  brou|rht  from 
Mewgate  to  the  Old  Bsiley,  he  petitioned  the 
Court,  that  be  might  bo  either  tned,  bailed,  or 
discharged;  and  that  in  the  mean  time  he 
might,  under  the  enstody  of  the  keeper  of  New- 
gate, be  permitteil  to  go  to  the  judges  chambers, 
to  inspect  the  bail -books, -and  ooromitments,  to 
enable  him  to  perfect  the  lists  of  all  his  pri- 
soners, which  the  present  warden  had  demand- 
ed ;  and  which  by  a  late  act  of  parliament  he 
IS  obliged  to  deliyer,  on  the  puns  of  felony 
without  benefit  of  clergy ;  and  the^ndges  going 
their  ctrcutts  on  Monday  ne3Ct,  his  petition  set 
Ibrth,  that  it  might  be  too  late  for  him,  after 
the  end  of  the  sessions,  to  inspect  the  said 
books.  The  Court  were  pleased  to  record  the 
petition,  and  to  ^nt  the  first  part  of  it,  riz. 
That  he  should  either  be  tried,  bailed,  or  dis- 
charged ;  bud  as  to  the  other  part  of  his  peti- 
tioo,  declared  that  he  could  not  incur  the  pe- 
■akiesin  the  said  act,,  if  be  did  the  utmoetin 
bis  power  to  perfect  the  said  lists.-— And  neit 
day,  (July  10,)  Mr.  Bambridge,  who  had  peti- 
tioned the  Court  to  be  tried,  bailed,  or  dis- 
charged, was  indicted,  together  with  James 
Douglas,  and  William  Pindar,  (bis  accomplices) 
Ibr  U-saking  open  the  door,  and  feloniously 
stealing  the  goods  of  Mrs.  Berkley,  a  prieoner 
in  the  Fleet ;  when  the  grand-jury  tbuud  the 
bill  against  them  all ;  whereupon  Douglas  and 
Pindar  absconded. 

And  on  ISth  July  1799,  being  the  last  day 
of  the  sessions, 

Thomas  Bambridge  (being  before  arraigned) 
was  brought  to  the  bar,  to  be  tried  for  the 
Iclooy  whereof  he  stood  indicted ;  when  sir 
Wilham  Thompson  spoke  as  follows : 

Sr  William  fhompum*  As  I  have  the  honour 
to  be  a  member  of  tlie  House  of  Commons,  and 
as  this  prosecution  was  ordered  by  Address 
from  the  House  of  Commons,  it  may  be  ob- 
jeoled  by  the  prisoner,  that  1  am  both  a  pro- 
secutor and  judge. 

Bamhidge,  I  have  no  personal  objection 
to  your  try  in|^  me ;  but  as  you  are  a  member  of 
the  House  ofCommons,  I  have  long  had  a  re- 
gard Ibr  you,  and  I  beg  1  may  not  be  under- 
stood as  having  any  personal  objection  to  you ; 
but  1  beg  no  person  belQoging  to  the  House  of 
Commons  may  have  any  tmng  to  do  with  it. 

fitr  William  Tkompsoz .  Hr.  Attorney,  yon 


see  the  pisoner  tbinks  me  not  a  proper  judge 
to  try  him. 

Alt,  Gen.  I  apprehend  it  is  not  a  legal  ob- 
jection ;  I  believe  it  has  frequently  happened, 
that  members  bare  sat  as  judges,  where  prose- 
cutions have  been  ordered  by  the  House  of 
Commons. 

Sir  William  Thompson.  He  may  not  think  me 
divested  of  pvtiality ;  it  may  be  thouglit  in  me 
a  remote  objection,  but  I  would  avoid  lying 
under  any  imputation  of  partiality; 

Att,  Gen.  1  don*t  say  it  is  not  a  legal  ofajec" 
tion ;  as  the  prisoner  does  insist  upon  it,  it  is 
not  right  in  me  to  insist  upon  your  trying  him ; 
but  if  you  do  not  think  proper  to  try  mm,  for  the 
sake  of  the  prosecntion,  and  the  solemnity  of 
it,  I  hope  the  trial  will  go  off  till  a  judge  is 
here :  but  1  am  told  there  is  danger  that  some 
of  tlie  witnesses  may  be  gon^  out  of  the  way  ; 
and  as  witnesses  are  the  most  material  in  all 
trials,  I  shottkl  be  glad  of  its  coming  on  as  soon 
as  possible. 

Sir  William  Thompton.  I  will  tell  von  bow 
that  matter  happens ;  there  is  not  a  Jay  nest 
week,  that  my  lord- mayor  is  not  engaged  in 
business ;  suppose  it  should  be  put  olT  till  Mon- 
day se'n- night,  some  of  the  judges  may  be 
come  home  from  their  circuits  on  Saturday 
night ;  the  sessions  shall  be  adjourned  on  pur- 
pose ;  there  shall  be  all  the  care  in  the  world  to 
support  the  prosecution.  As  this  matter  does 
happen,  and  the  prisoner  still  insists  upon  it,  let 
it  be  Wednesday  or  Monday  se'o-nigfat. 

Att.  Gen.  I  believe  Monday  will  be  the  pro- 
perest  day ;  lord  chief-justice  Eyre,  and  baron 
Carter,  may  be  in  town  then. 

Sir  Witluun  Thompson.  He  sees  the  incon- 
venience ;  if  he  will  wave  the  objection,  1  am 
ready  to  try  him,  and  he  shall  have  all  the  in- 
dulgence the  law  will  allow ;  I  do  it  not  to 
wave  the  fatigue;  and  as  for  Mr.  Serjeant 
Raby,  he  is  not  well,  he  has  had  an  ill  state  of 
health  for  some  time,  and  is  not  able  to  try  him. 

Att.  Gen.  If  it  goes  ofl^  to  Monday  seven- 
night,  it  may  be  put  ofi'till  nest  sessions ;  there- 
fore I  should  think  it  better  for  the  prisoner  to 
be  tried  now :  1  don't  desire  him  ;  it  shall  be 
voluntary  in  him. 

Bambridge.  1  insist  upon  the  objection. 

Att.  Gen.  Pray  let  it  be  on  Monday  seven* 
night.     ' 

Sir  WilUam  Th<jmp9on.  It  b  the  Attorney's 
desire,  that  it  may  be  aiyoumed  till  Monday 
seven- night. 

BamMdge,  The  trial  I  went  under  last  ses* 
sions,  for  the  murder  of  Mr.  Castell,  met  with 
false  representations  in  the  papers ;  therefore, 
rather  than  run  any  hazard  of  a  misrepresenta- 
tion, I  desire  it  may  be  adjourned  to  the  time 
Mr.  Attorney  mentions. 

Sir  William  Thompson.  What  was  inserted  in 
the  papers  I  have  nothing  to  say  to. 

Bambridge.  If  things  were  misrepresented 
then,  they  may  again  ;  and  I  have  suffered  so 
much  in  my  character  under  such  misrepresen- 
tsitions,  that  I  ought  to  be  cautious  bow  I  con- 
duct myself.  ^ 
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Then  tlM  Couct  wa»  i4i^nivB«d  t»  M bn^ 

seven -night. 

July  2  U  17^^. 

ProdttmatiM  wm  BMde  for  inforoMfMo. 

CI.  qf  Arr,  fiel  up  TiMiowa  Banriiridge. 
(Which  was  accordingly  done,  and  theMict- 
inefit  reed  in  fiDgjiih.) 

Sir  WUliam  Thempton.  This  matter  was 
p«t  off  till  to-  day  (iie  prisoaer  baTing  ibooglit 
fit  to  object  against  ine),  in  evpeolatioii  that 
some  of tbejudges  wohMI  come  to  town.. 

My  Lord  Mayor  has  sent  to  those  in  town, 
and  they  sent  word,  that  it  would  not  he  tauw^ 
nientfor  them,  being  fatagned  with  the  chant. 

Ait.  Gtn,  Mr.  Serjeant€besbireaad  myself 
«re  ready*  nnd  the  king's  witnesses  are  ready. 

Sir  wiUiam  T/wnpten.  1  have  had  the  objec- 
tion in  my  mind  ;  and  the  more  1  consider  of  it, 
the  more  1  think  it  will  be  very  improper  for  ODe 
to  try  bim.  I  know  no  instance,  no  pa«allel.-^ 
There  was  an  act  passed  last  sessions  of  parlia- 
awnt,  to  which  I  was  a  party ;  the  prosecution 
was  ordered  by  Address  irom  the  Uoose  of 
Commons,  to  which  1  was  a  party ;  and  it  does 
remain  a  scruple  with  me,  that  it  does  not  be- 
come me  to  try  this  man.— The  trial  arast  be 
put  off  till  next  sessions. 

Lord  Mayor.  The  judges  sent  word,  that 
4hey  were  m  fatigued  with  the  assises,  that 
their  beallh  wonid  not  permit  them  to  attend. 

Att.  Gen.  1  have  been  here  twice :  next 
sessions  is  the  27  th  of  August ;  I  must  be  out 
of  town,  and  cannot  be  able  to  attend  tbe  trial. 

Serj.  Cheshire.  1  shall  be  150  miles  out  of 
town  at  that  time. 

Sir  Wiiliam  Thampion.  Tbe  sessions  you 
don't  usually  attend ;  I  wish  it  was  otherwise : 
if  you  can  tell  me  of  any  case  where  a  judge 
ucled  as  prosecutor  and  judge,  1  will  try  him. 

Att.  Gen.  I  can't  recollect  any  precedent ; 
but  the  Court  of  King's-bench  grants  informa- 
tions, and  tries  the  cause  after. 

Sir  Witlium  Thompson.  After  tbe  Couit  of 
King's-bench  grants  informations,  they  hear 
lM>th  parties.  Whoever  reads  the  act  passed 
last  sessions,  if  I  bad  tried  him,  would  say  1 
was  not  impartial. 

Att.  Gen,  If  it  is  a  scruple  the  prisoner 
■lakes,  be  cannot  be  discfaanped. 

Sir  William  Thompson.  The  trial  must  go 
ofver ;  it  m«t  take  its  liHe.  Mr.  Allen,  take 
care  of  the  prisoner. 

At  the  Old  Ba^,  Aug.  ^7, 1790. 

Dms.  Rex  9<r.  Bambridge. 

Mr.  Conningfiby  attended  on  behalf  of  >tbe 
«rown,  and  made  a  motion  to  put  off  tbe  tnal 
of  Thomas  fiamhride^e  till  next  seesions ;  but 
the  Court  did  not  think  fit  to  enter  into  the  ar- 
gument then,  and  deferred  it  till  the  89ih  of  the 
same  instant. 

Auguit  29. 

Mr.  Carmingthy.  1  am  of  oonnsel  lor  <be 
king,  my  lord     J  have  au  humble  moiMiti 


make  to  the  Court,  that  the  tnal  of  Mr.  Bam* 
bridge  may  be  pot  off  till  the  next  senioos; 
and  when  I  aA  this,  it  wiH  be  neceisiry  to 
aasi^  some  reason:  the  hot  time  I  made  the 
motion  to  the  Court,  your  lordship  wm  pieaisd 
to  detcrmijie,  that  the  prisoner  was  not  in  the 
meaning  of  the  Habeas  Corpus  A«t,  as  be  waved 
being  tried  himself;  alid  tberefovs  it  is  diMre- 
lionary  in  tbe  Court  wluit  they  witt  do  in  ibil 
iMMer,  as  the  trial  was  before  put  off  by  the 
prisoner^  conenrrence.  My  iscd,  the  kio^i 
oonnsel  being  out  of  town,  or  upon  tbe  dieinl% 
is  one  reason ;  but  I  don't  barely  insiBt  npsa 
that;  for  I  faavo  nn  affidavit,  thatamataiirf 
witness  ibr  tbe  king  «s  absent,  and  can't  be 
found;  that  be  has  >absoonHled  for  debt;  but 
that  we  sImII  be  aUe  to  hav«  bim  by  next  ses- 
sions, though  not  now ;  1  wribmit  it  upon  that 

Then  the  affidavit  wasff«ad,  whiofa  wn  ts 
the  following  effect : 

«<  Idicholas  Comer  mnkcth  ostb,  Th«  fas 
bad  sought  afker  Giibrd  Lane,  fbimeriy  elcrfc 
to  Mr.  Gybbon,  Inte  deputy  warden  of  the 
Fleet,  to  serve  bim  with  a  subpcNia ;  but  esdd 
not  find  bim  out,  because  he  has  Absconded  for 
debt;  but  believes  he  shall  find  bim  by  tbe 
next  ensuing  sessiooB ;  and  that  it  was  not  safe 
to  prooeed  to  trial  without  i»is  teetimonjr,  &e.*' 

Mr.  Coaningihy,  I  hope,  upon  this,  mf 
lord,  tbe  trial  will  be  put  ofr. 

Mr.  Just  Pro6yn.  WhHe  Mr.  Wynn  is 
speaking,  I  desire  i  may  look  over  the  affi'« 
davit. 

Mr.  Wynn  (Counsel  for  tbe  Msoner).  Ifj 
lord,  I  hope  the  reason  given  is  net  sufficient 
to  put  off  the  trial :  I  will  not  mention  now  tbe 
lonip^  time  that  he  has  been  kept  in  prises,  it  if 
so  fresh  in  memory. 

As  to  the  absence  of  tbe  king's  counsel,  tkers 
is  no  occasion  for  them,  as  that  learned  gentle- 
man is  present ;  and  I  humbly  apprebeM,  that 
can  be  no  foundation  to  pot  toe  trial  off. 

Tbe  next  ailment  is  founded  upon  tbe  afli- 
davit  of  Nicholas  Comer,  That  be  bad  notbeen 
able  to  find  Lane ;  and  that  Lane  wns  a  ma- 
terial  witness  for  tbe  king:  what  foundatisn  be 
had  to  believe  Lane  a  material  witness  docs  not 
appear ;  and  it  is^ery  easy  lo  seek  for  a  nan 
where  he  is  not  to  be  found.  Tbe  other  dsy, 
my  lord,  tliere  was  nothing  then  pretended  but 
tbe  firM  part  of  tbe  motion ;  and  Mr.  Paxtoo 
himself  wiU  own,  that  be  eould  assign  no  othff 
reason  than  tbe  absence  of  tbe  king's  counsel ; 
and,  I  presume,  as  your  lordship  would  not 
allow  that  as  a  sufficient  reason  then,  I  hope 
you  will  not  now.  At  tbe  latter  end  of  a  ses- 
sions no  i^davit,  they  tbemsnl  ves  areconscisa^ 
can  have  any  weight. 

They  supposed  that  your  lordi^ip  woold 
hardly  enter  into  it  now,  and,  for  that  reason, 
bave  very  artfoUy  spun  it  out :  I  caHed  upon 
tbem  then  to  give  a  reason  for  putting  tbe  trisl 
off.  Why  was  there  not  a  proper  application 
yesterday  P  Tbe  affidavit  would  bave  been  filed, 
nnd  tbe  prisoner  wnuM  have  bad  a  proper  op- 
portunity to  give  evidenee  as  to  tbe  chanMtef 
of  Comer;  aad¥nny4bil^irtabeprcBnBed, 
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I  will  not  take  up  any  more  of  your  lord- 
flhip^  time ;  but  bnmbly  insist^  that  your  lord- 
•bip  will  proceed  upon  the  trial,  or  admit  hhn 

Mr.  Conningtbjf.  Tbe  karm^  gentkmaD, 
mj  lord,  ioiimiales,  tbat  we  searobed  tor  Lane 
wnere  be  waa  not  to  be  found :  the  affidavit  sets 
4N>tb,  Thai  Comer  seansbed  at  bia  place  of 
abode,  and  at  other  places,  where  H  was  tboogbt 
be  was  likely  to  <be«  We  do  take  upon  us  to 
say,  he  is  a  material  witness:  if  We  svi^esr 
Aisely,  that  lies  upon  vn  to  answer ;  and,  lap- 
pMheild,  the  cmwn  wottkl  tie  no  more  surprised 
Ikon  the  prisoner. 

Bamkri€lgB.  As  to  Latie*s  betng  a  material 
witness,  if  yoo  look  upon  4be  indictment,  yonH 
not  see  him  upon  the  back  of  it. 

Mr.  Ftueton.  That's  not  to  tbe  purpose; 
itt  we  seldom  pot  the  most  oAterial  evidence 
on  tbe  back  of  tbe  indictment. 

Bmnbriige.  1  beg  leave,  my  lord,  to  men- 
liSB  one  ctronmstanee,  which  is  notnrionSi  and 
BOW  publicly  talked  of:  Ibere  was  one  g;en- 
Ifemonof  the  grand  jttTT,  who  was  very  soli- 
citous to  the  rest  of  h\%  brethren  to  find  this 
bill,  has  laid  violent  hands  upon  himself  for  the 
iniiiry  ^one  to  me. 
Mr.  Just.  Frohyn*  That  is  not  to  tbe  purpose. 
Bambridge.  He  has  not  sworn  to  Lane's 
place  Ow  aoooe. 

Mr.  Faston.  There  is  one  remarkable  cir* 
comstance,  that  the  Court  was  adjourned  for 
several  days,  that  tbe  prisoner  might  have  a 
legal  trial,  and  it  went  off  upon  the  prisoner's 
aecoiint. 

Bambridge.  I  am  surprised  Mr.  Paxton 
shoald  say  that ;  I  did  not  speak  oi<^  word  that 
day.  1  have  in  writing  what  was  said,  which 
tbvreis  one  ready  to  swear  to.  [Which  he 
read  over.] 

Mr.  Just.  Prohyn.  That  relates  to  the  prayer 
of  the  Habeas  Corpus  Act. 

When  people  are  in  custody  a  considerable 
tine,  witnont  some  particular  reason,  they 
shMild  be  diicbargcd. 

One  of  the  reasons  always  admitted,  is  the 
want  of  evidence  for  tbe  prosecutor :  if  endea- 
nmn  bare  been  used,  and  they  cannot  be  had, 
that  always  is  a  sufficient  reason.  As  to  the 
affiidant,  it  is  not  so  strong  as  usually  is  made 
opon  soeh  occasions:  it  says,  that  he  was  con- 
eemed  for  the  prosecutor ;  but  it  don*t  appear 
how  be  was  concerned.  He  says,  tbat  he  had 
made  enquiry  at  Mr.  Gybbons's  house,  but 
dontaay  tbat  be  ever 'k>d^ed  there;  but  goes 
OD  and  says,  tbat  he  enquired  at  several  other 
places  where  it  was  likely  to  find  him ;  but 
oont  aay  be  lodged  at  those  places.  Why 
won't  yoQ  consent  ihat  tiie  prisoner  should  tie 
baHedf 

Mr.  ComdneAy.  I  don*t  know  what  service 
H  will  tie  to  him. 

Mr.  Wynn  (afterwards  Seijeant).  I  am  sur- 
prized that  any  thing  should  be  roentioued 
aboattfae  appeal,  which  is  a  private  cause. 


Mr.  Omningihy,  I  mentionei  tntbhig  of 
tbe  appeal  now. 

Mr.  Wynn.    Yon  did  tbe  oHier  day. 

Mr.  mroo  Comynt,  As,  on  the  one  hand, 
care  should  be  taken  that  the  prosecution  should 
be  so  carried  on,  iliat  the  nerson  guilty  should 
be  punMed  ;  so,  on  the  dher  band,  it  shoohl 
be  carried  on  wif!h  such  speed,  that  no  peiison 
sh«okl  be  ionffar  coalined  than  neoemary .  It 
does  appear,  by  the  coacessioifs  on  ail  hands, 
thai  the  prisooer  has  continued  in  prison  evet 
since  May  last:  though,  by  the  waver  of  not 
beinsp  tried,  he  is  not  intitled  to  his  discharge, 
yet  he  aught  to  be  considered  as  to  the  length 
of  time  he  has  continued  in  prison ;  aniess  yoa 
can  show  any  disadvantage  to  the  crown,  if  he 
is  admitted  to  bail.  If  it  secures  the  liberty  of 
the  subject,  on  the  one  haad,  we  slqiU  take  cara 
on  the  other,  that  tbe  bail  shall  be  so  sufficient, 
that  he  may  be  amenable  to  justice. 

Mr.  Fiueton.  The  trial  was  put  otfupon  Mr. 
Bambridge's  own  motion. 

Mr.  Justice  Probyn.  He  ought  to  be  ad- 
mitted to  bail.  Mr.  Bambridge,  have  you  bail 
ready  ? 

Bambridge,  I  caa*t  say  I  have  this  instant ; 
but  if  it  is'jyour  lordship's  pleasure  to  ordef 
bail,  upon  giving  notice  to  the  solicitor  for  the 
erown,  ill  get  them  ready. 

Mr.  Just.  Prohyn,  Give  the  names  of  the 
bail  as  soon  as  conveniently  you  can ;  for  it 
should  be  done  in  conrt. 

Mr.  If^nn.  Can  you  undertake  to  get  tltem 
ready  in  two  or  three  hoars  ? 

Bambridge,  I  have  two  or  three  ready  in 
court  now. 

Mr.  Wynn,  What  sum,  my  lord,  shaH  they 
be  bound  in  ? 

Mr.  Faxton,  f  <iesire,  my  lord,  they  may 
justify  in  a  particular  sum. 

Mr.  Just.  Frobyn,  He  shall  enter  into  a 
recognizance  himself  of  3,000/.  and  the  bail 
l,00w.  a-pieee. 

Mr.  Fasten,  I  should  have  an  opportunity 
to  enquire  into  their  circumstances. 

Mr.  Williams.    You  know  me.* 

Mr.  Peupton,  f  know  yon  to  be  a  tradesman 
in  Long-acre;  but  don't  know  what  yoo  are 
worth. 

Mr.  Jitst.  Frobyn,  You  that  are  here  now 
may  justify :  you  say  you  know  one  of  them^ 
only  want  to  be  satisfied  as  to  bis  circnm- 
stasices. 

Mr.  Wm.  Beatniff'  (coachmaker  in  High- 
Hdborn).    I  am  ready,  my  lord,  to  justify. 

Mr.  Just.  Frobyn,    Is  he  sworn  f 

Mr.  Tanner,    Yes,  mv  lord. 

Mr.  Just.  Frobyn,  Mr.  BeattiHT,  are  yoa 
worth  1,000/.  when  all  TOur  debts  are  paid? 

Beatmff,    I  am,  my  lord. 

Mr.  I  ust.  Frobyn.   in  Williams  sworn  ? 

Mr.  Tanner,    He  is. 

Williams.  I  cannot  swear  to  1,000/. ;  but 
I  will  swear  to  500/. 

Mr.  Just.  Frobyn.  Are  toq  worth  500/. 
when  aU  your  debts  are  paid  r 

Witliamt.    1  am,  my  lord, 
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Bambridge,  There  is  one  of  the  terjeants  of 
the  compter  has  oflered  to  be  the  other. 

'Mr.  Justice  Probyn,  Let  him  be  sworn. — 
Titus  Parker,  are  yua  a  house-keeper  P 

Parker.  Yes. 

Mr.  Just.  Frobyn,  Are  you  worth  five  hun- 
dred pounds,  when  all  your  debts  are  paid  ? 

Parker.  J  am,  with  my  place. 

Mr.  Just.  Probyn,  I  hare  nothing  to  say 
bow  you  make  it  up ;  but  1  ask  you,  whether 
you  are  worth  500/.«  oyer  and  above  what  is 
necessary  to  pay  your  dd>tsP 

Parker.  I  really  believe  I  am. 

Mr.  Just.  Probyn.  That  is  not  enough  for 
yon  to  say. 

Upon  which  he  would  not  swear  otlferwise, 
and  withdrew ;  and  Mr.  Bambridge  was  di- 
rected to  get  another. 

Saturday f  August  SO,  17S9. 

The  Calendar  being  called  over,  Mr.  Bam- 
bridge was  brought  to  the  bar. 

Bambridge.  The  person  that  I  did  propose 
for  the  third  man,  I  cannot  have  while,  the 
Court  is  sitting,  for  he  is  out  of  town. 

Serj.  Ruby,  Then  you  can't  comply  wi^h 
the  whole. 

Bambridge.  I  can't  now ;  therefore  I  de- 
sire I  may  be  referred  to  the  lord  mayor  to  take 
the  bail. 

Mr.  Harbing.  The  third  person  was  just  now 
in  town;  I  saw  him  with  an  agent  of  Mr. 
Bambridge  at  Fleet-ditch. 

Bambridge.  My  lonl,  Harbing  is  one  in  tlie 
conspiracy :  I  shall  have  you,  and  Comer  too, 
by-and-bye. 

Harbing.  That  audacious  front  of  year's 
will  do  you  no  service. 


you  desire  it  may 
that  authority  upon  them,  will  do  it  by  the 
order  of  the  Court.  Let  it  be  referred  to  the 
Lord  Mayor,  and  any  two  of  the  aldermen 
upon  the  rota.  When  do  you  propose  to  give 
in  bail  P 

Bambridge.  I  propose  on  Tuesday  morning. 

Serj.  Raby.    Ler  it  be  Wednesday,  and  give 
^  three  days  notice :  it  will  be  better  for  you ;  for 
the  Solicitor  for  the  cn»wn  may  say  that  he  had 
not  sufficient  notice,  and  that  may  delay  you. 

Lord  Mayor.  You  may  attend  me  on 
Wednesday  morning  at  ten  o'clock.  Take  care 
tp  give  Mr.  Paxton  notice. 

On  September  9th,  he  was  bailed  before  the 
Lord  Mayor  and  Court  of  Aldermen,  at  Guild- 
ball,  for  the  felony  of  which  be  stood  indicted ; 
having  given  sufficient  sureties  for  his  appear- 
ance at  the  next  sessions  at  the  Old -Bailey ; 
though  he  was  continued  a  prisoner  in  Nevf- 
gate,  beinfi[  charged  on  an  appeal  for  the 
murder  of  Mr.  Castell. 

Dns.  Rex  verittsBAMBRmcE,  At  tha  Old  Bailey, 

Oct.  SO,  1729. 

» 

Tha  said  Thomas  Bambridga  being  brought 
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to  the  bar  (the  king's  connsel  not  being  tbeo  ia 
Court),  proclamation  was  made  forinformatieo. 

CI.  ty  Arr.  Thoo  the  prisoner  at  the  bar, 
these  men  that  thou  shalt  bear  called,  and  per- 
sonaJly  appear,  are  to  pass  between  our  so- 
vereign lord  the  king  and  thee,  upon  the  trial 
of  thy  life  and  death  ;  therefore,  if  you  chsl- 
I  lenge  them,  or  any  of  them,  your  time  to  speak 
is  as  they  come  to  the  book  to  be  swora, 
before  they  are  sworn.  [Then  pari  of  the  paa- 
nel  was  called  over,  as  follows :] 

CL  of  Arr,  Robeii  Johnson. 

Johmtm.  Here. 

Bambridge*  I  object  to  him.  I  am  sur- 
prised he  should  be  summoned :  He  was  a  pri- 
soner in  the  Fleet,  and  was  debred  by  the  late 
Act  of  Insfdvency  ;  and  so  are  half  of  the  per- 
sons that  are  now  summoned. 

Officer.  I  took  the  best  care  I  could. 

Bambridge.  These  ought  not  to  have  been 
upon  the  pannel :  I  am  ready  to  be  tried  by 
any  twelve  honest  and  indifferent  men. 

ij'Ci  J,  Raymond.  I  don't  know  how  this 
matter  is ;  if  you  have  any  just  cause,  you 
may  challenge  any  of  them. 

CI.  of  Arr.  John  Lewis.  (Who  a^wered, 
and  was  sworn.) 

Bambridge.  Halfof  them  were  prlsonen. 

Mr.  Matthews.  Have  you  any  other  pan- 
nel P — (Mcer*  There  is  another  pannel. 

CI.  ojArr.  Williaov Berry  (not  here). 

CI.  of  Arr.  John  Fowler  (answered,  and  was 
sworo.) 

CL  of  Arr.  Richard  EvanS. 
I      Richard  Evans.  Here. 

CL  of  Arr.  Look  upon  the  prisoner. 

Mr.  Kettleby.  Let  the  prisoner  look  oppu 
him,  to  see  if  he  knows  him. 

Then  the  Kind's  Counsel  ^me  into  Coort  . 

Serj.  Cheshire.  My  lord,  there  is  a  witnesii 
that  IS  to  go^  through  the  whole  cause,  oas 
Turner,  who  is  very  ill ;  and  we  shall  have  aa 
affidavit  presently,  that  he  can't  without  peril 
of  his  life,  come  out.  He  was  here  on  Ftmj^ 
and  this  is  the  act  of  God:  Three  or  four  timss 
the  king's  counsel  have  attended,  and  hoped 
this  would  have  been  the  last.  It  is  our  duty  to 
acquaint  your  lordship,  that  he  goes  through 
the  whole  cause :  We  are  very  aorry  it  has  to 
happened;  but  we  cannot  try  it,  unless  we  are 
to  try  the  cause  without  this  witness. 

Att.  Gen.  It  is  impossible  for  us  to  go  on 
without  this  witness;  this  accident  is  wbst 
we  did  not  meet  withal  till  the  Court  wis 
sitting;  there  is  a  messenger  sent,  and 
an  apothecary,  to  desire  him,  if  possiUe^ 
to  come  in  any  manner,  in  a  chair,  or  other* 
wise ;  if  not,  we  shall  lay  before  ^oor  lord- 
ships, by  affidavit,  the  condition  he  vs  in,  when 
the  apothecary  comes.  This  witness  is  tba 
most  material  in  the  cause ;  it  is  impossible 
to  charge  the  prisoner,  or  try  the  cause  witboot 
him.  The  witness  was  here  on  Friday,  aod 
there  can  be  no  inconvenience  to  tba  pri- 
soner, for  that  in  re^rd  to  this  indictment  be 
is  bailed ;  be  is  not  in  the  sane  case  wberf  be 
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woald  be  k«pt  in  custody  ;  bat  if  that  wai  the 
case,  it  is  a  sufficieot  cause  to  put  off  the  trial, 
sappoain^  he  was  not  open  bail.  I  have  at* 
laoded  here  sereral  times,  and  should  be  glad 
to  have  dooe  with  this  attendance. 
*  L.  G.  J.  Raymond,  1  can't  say  any  thing  to 
if  till  the  affidavit  comes. 

Bamhridge,  I  did  not  bear  one  word  that 
Urai  gentleman  said. 

JL  C,  J.  Tbey  have  alleged,  that  a  material 
witness,  that  goes  through  the  whole  cause, 
cannot  with  any  safety  to  his  life  attend.  There 
is  no  affidavit  come,  so  it  cannot  be  taken  no- 
tice of  till  it  does,  and  they  say  it  cannot  be 
any  inconvenience  to  you,  because  you  are  al- 
rndy  bailed.  I  wish  you  bear  me,  for  I  am 
iioarse. 

Bamhridge,  BJy  lord,  I  Ho  bear  you  ;  this 
came  has  been  depending  ever  slnoe  May  last. 

X.  C.  J.  You  have  no  occasion  to  take  no- 
tice of  that. 

Bamh-idge,  I  don't  know  bnt  this  witness 
ia  one  of  the  people  maintained  in  the  Fleet  at 
board  wages.  Jt  has  been  pot  off  already  se- 
veral times,  and  your  lordship  knows,  I  sur- 
rendered on  Friday  to  take  my  trial. 

Att.  Gen.  Jt  was  not  our  fiiult  it  was  not 
tried  in  July  last,  we  had  all  our  witnems  then 
read?.  ~     • 

Mv,  Strange,  An  honourable  gentleman 
made  the  objection,  then  npon  the  bench. 

Att.  Gen.  I  must  observe  that  the  prisoner 
insisted  upon  it  himself. 

Bombridge.  1  am  very  mrry,  so  weak  a 
stratagem  as  this  is  made  use  of  to  put  it  off. 

L,  C.  /.  Have  a  little  patience  tiH  the  affi- 
davit comes,  I  cannot  say  any  tfaing  to  it  till  then. 

Bitmbridge.  I  have  bad  a  great  deal  of  no  • 
common  sufferings  in  this  cause. 

L.  C.  J.  That  is  nothing  to  me,  I  can't  say 
any  thing  to  it ;    1  am >  here  only  to>try  the 
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Bombridge,  I  have  brought  a  gentleman, 
Mr.  Bolder,  one  hundred  miles,  and  this  trial 
being  p^t  off  from  time  to  time,  the  ex|>ence 
is  so  great,  that  it  is  enough  to  ruin  any  man. 

X.  C.  J,  '  You  must  stay  till  the  affidarit 
comes. 

Serj.  Chethire.  This  witness  swears  to  the 
•leaiiog  the  goods.  , 

Then  Mr.  Bambridge  went  from  the  bar,  and 
the  court  waiting  some  time,  Hr.  Paxton  pro- 
duced an  affidavit,  which  the  parties  swore  to 
in  court. 

Att.  Gen.  I  beKeve  trou  should  bring  the 
prisoner  to  the  bar.  (\Vkich  was  done  ac- 
caidiogly.) 

Ser^  Ckeghire.  Now  the  affidavit  is  come, 
there  are  three  witnesses,  though  I  mentioned 
bat  one.  Now  it  appears,  from  the  evidence 
af  three  persons,  that  there  is  another  per- 
son, a  prisoner  in  the  Fleet,  tliat  cannot. come ; 
be  has  had  a  violent  fever,  that  fell  into  one  of 
his  thighs,,  and  caused  a  dangerous  wonnd  to 
be  made,  six  inches  in  length  and  three  in  depth. 
•  4^t,  Gcth   At jr  lord,  ws  pray  th«  affid«Tit 


mavbe  read,  ^which^was  accordiagly  done,) 
and  is  to  the  following  effect: ' 

**  James  Current,  surgeon,  — ^  Goodacre^ 
apothecary,  Nicholas  Comer,  severally  make 
oath,  each  for  himself;  and  James  Current 
'saitb,  *^  That  he  hath  attended  captain  Johft 
Lilllngston  about  fourteen  days  last  past, 
and  that  he  was  seized  with  a  violent  fever, 
which  fell  into  his  thigh,  and  occasioned  a 
tumor,  which  was  forced  to  be  laid  open ;  and 
Lillinffston  now  lies  dangerously  ill ;  that  the 
wound  is  six  inches  long,  and  three  deep,  and 
be  cannot  be  brought  out  without  manifest 
danger  of  his  life. 

**  Goodacre ;  he  swears  >that  he  has  been  to 
visit  John  Turner,  aud  that  he  found  bim  vio- 
lently ill  of  a  pleuretic  fever,  and  he  cannot  be 
broujght  out  of  his  lodging  without  danger  of 
his  life. 

"  Nicholas  Comer ;  be  says  he  was  em« 
plo^^ed  by  Mr.  Paxton,  and  he  is  well  ac- 
quainted with  John  Turner  and  John  Lilllng- 
ston, and  is  well  acquainted  with  their  affi- 
davits, and  says,  that  they  are  rery  material 
witnesses,  and  it  is  not  safe  to  proceed  to  trial, 
without  the  benefit  of  their  testimony ;  and  that 
Turner  did  attend  on  Friday,  though  he  waa 
then  ill." 

Att.  Gen»  We  that  are  counsel  for  the  king,' 
cannot  oblige  the  attendance  of  witnesses  ;  we 
cannot  keep  them  in  health;  I  should  have 
been  very  glad  to  have  went  on  with  the  trial ; 
what  has  been  one  of  the  means  of  putting  it* 
off,  was  the  prisoner's  insisting  upon  an  objec- 
tion, that  was  made  by  an  honourable  person, 
then  upon  the  bench.  The  affidavit  is  so  full; 
that  I  need  not  trouble  your  lordship  with  any 
observations  upon  it.  The  coarse  of  all  courts 
is  upon  such  an  affidavit  to  put  off  the  cause, 
and  it  is  not  safe  to  go  to  trial  without  this  wit- 
ness. By  my  brief  we  cannot  safely  proceed, 
for  the  prisoner  was  committed  upon  the  af- 
fidavit of  Turner. 

Sol.  Gen.  I  apprehend,  that  what  we  apply 
for,  is  so  reasonable  it  will  be  granted. 

L.  C.  J.  The  affidavit  is  sworn  by  three  wit- 
nesses. 

Mr.  Kettleby.  I  am  counsel  for  the  prisoner 
In  cases  of  felony,  counsel  may  be  assigned  for 
the  prisoner  upon  motions,  but  not  upon  trials. 

L.  C.  J.  J  allow  it  to  be  so,  you  may  go  on.' 

Mr.  Kettleby.  I  hope  the  trial  will  not  be  put 
off  at  this  time ;  this  is  so  small  a  matter  to 
oliject,  to  put  off  the  trial ;  they  don't  mention 
when  they  first  came  to  the  knowleilge  of  this : 
H  they  came  to  the  knowledge  of  it  so  soon, 
that  tne  defendant  might  have  had  an  op- 
portunity to  send  people  to  view  the  persons  ill 
too,  then  this  affidavit  is  not  sufficient. 

L.  C.  /.  He  was  here  on  Friday. 

Mr.  Strange.  It  is  not  said  in  the  affidavit, 
that  he  was  subpcenaed,  he  might  attend  as  a 
bearer. 

Att.  Gen.  None  of  us  knew  it  til)  just  now. 
He  don't  lie  in  prison  upon  this ;  he  is  confiaad 
upon  tha  appsal. 
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Mr,  K^iUhsf.  He  has  an  iron  knocked  off 
one  le^,  and  read^  to  be  pal  upon  the  oiher.-~ 
And  if  tbia  botdi  bim,  he  may  be  continued 
Ibr  Ofer.  I  aubmit  to  your  lordabip,  that  they 
intiat  ffive  notice  to  put  off  the  trial,  if  it  is  to )» 
put  off;  they  don't  say  whether  they  knew  of 
ahia  cause  before,  or  not ;  Mr.  Attorney  a^d, 
be  did  not  know  of  LiHingaton's  being:  ill* 

Att,  Gen, '  \  knew  LUfingaton'a  being  a  wit- 
Bess,  by  my  brief. 

Mr.  KtttUby,  They  should  have  set  forth  in 
the  affidavit,  that  they  did  notknowoftheillness 
till  this  morning,  and  that  they  did  not  know  it 
Before:  If  that  had  been  the  case,  it  had  been 
some  excose;  besides,  the  iury  has  been 
charged  with  the  prisoner ;  the  attorney  did 
not  come  in  so  soon :  he  has  made  an  objection 
againat  the  pannel,  before  the  k infix's  counsel 
eame  in  \  they  said  they  were  to  have  an  in- 
formation, of  the  disabilitv  of  one  witness. 
Now  there  are  two  ill,  without  saying  when 
they  first  knew  of  their  disability. 

Comer  says,  that  he  was  employed  under 
Mr.  Pazton,  and  he  knows  they  are  material 
witnesses.  If  Mr.  Paxton  had  given  it  upon 
oath,  that  they  were  material  witnesses,  I 
ahoold  have  believed  it;  I  don't  know  from 
whence  Comer  comes,  I  do  not  see  it  in  the  in- 
formation ;  he  says,  tliat  he  is  acquainted  with 
them,  therefore  concludes,  they  are  material 
witnesses.  1  roust  submit  it,  if  they  are  ma- 
terial witnesses  or  not ;  .it  is  an  eaay  malter  to 
get  three  or  four  people,  may  be  clerk*a  clerka» 
to  sweaj*,  that  they  are  material  witnesses,  who 
I  have  no  reason  to  believe  bad  sufficient  rea* 
sons  to  grDonU  their  belief  upon  that  they  were 
material  wituesse« ;  should  we  not  have  had 
aonte  information  before  ?  Perhaps  the  prisoner 
Qiigbt  have  sent  oae  to  visit  these  people,  who. 
might  have  swore,  thai  they  were  as  able  to 
come,  as  these  say  they  were  unable ;  and  I 
humbly  beg  leave  to  say  that  the  affidavit  is 
not  suQicfeot.  Besides,  there  is  another  reason, 
whv  it  should  not  be  put  off,  he  is  surrendered 
hir  his  bail  io  take  his  trial,  and  we  du  not  kuow 
tnat  they  will  stand  again. 

Att.  Gen.  They  must  stuid  till  they  ace  dish 
charged  by  the  Court. 

Mr,  KeitUby,  They  have  not  so  much  as 
given  notice  to  stand  again,  be  has  not  had  so 
much  as  an  opportunity  of  asking ;  I  hope  he 
may  be  tried,  or  else  the  consequence  must  be, 
that  he  must  lie  by  till  December,  and  then 
somebody  else  may  have  a  broken  leg. 

Mr.  Wifnn,  I  can't  pass  over  tbia  affidavit, 
witboitt  making  one  observation ;  I  ahall  not 
call  it  an  ejected  delay,  though  it  hioka  ex- 
ceeding like  It.  The  amdavit  last  sessions  was 
not  shewed  the  beginoing  of  the  sesaioos,  that 
he  might  have  had  an  opportunity  to  answer  it, 
bat  the  last  day  of  the  sessions ;  1  am  sure 
then  it  looked  like  an  affected  delay.  The  af- 
^avit  waa  then  not  looked  upon  to  be  suffi- 
cient ;  the  objection  then  to  Mr.  Comer  was, 
that  he  was  do  solicitor.  Is  a  person  sufficient 
to  swear  to  witnesses  being  material,  that  has 
only  served  a  subpoena?   Mr..Pftxtvn  ia  the 


only  person  that  has  appeared  as'  a 
Another  thing  that  is  {iretty  extraordinary  ii^ 
that  the  bail  is  d^schai^ed ;  there  m»f  be  as 
render,  but  the  caoler  will  hardly  part  with  him 
without  freah  bail. 

1  should  be  glad  to  know,  if  tlie  gaoler  will 
give  liberty  for  bim  or  no ;  I  would  not  M 
more  to  your  lordship's  trouble;  but  as  this 
case  is,  there  is  no  manner  of  reaaon  to  put  of 
the  trial. 

Mr.  Strange,  I  am  cooaselof  the  samesidc^ 
and  I  must  observe  to  your  hardship,  that  this 
affidavit  is  not  aufficient  as  to  the  iaability  or 
materialnesa  of  the  witnesses ;  aa  to  the  first  it 
appeara,  that  they  must  have  had  fourteen  days 
time  to  have  made  this  enquiry,  oa  to  Lilliag* 
ston ;  and  though  they  pretencf  to  say  Turner 
was  here  on  Fridav,  they  do  not  say  LJllioj;- 
Bton  waa;  they  eouid  have  gone.oowitbont  lUi 
Lillings^  then,  for  it  does  not  appear  that  be 
was  here  on  Friday  last. 

That  if  it  had  anited  the  convenienee  of  the 
Court  to  have  gone  on  on  Friday,  they  muit 
have  gone  on  without  Lillingstou.  There  ii 
a  great  ambiguity  in  the  affidavit;  it  says,  tbst 
the  tumour  bad  been  laid  open,  and  that  be 
had  a  hole  in  his  leg,  and  lies  in  the  Fleet, 
and  that  Lilliogaton  positively  cannot  be  broofht 
out.  Really,  as  to  Lillinsston,  be  has  &Usq 
in  very  particularly  ;  the  o^ection  arose  as  to 
him  above  fourteen  days  ago,  and  they  mighik 
have  applied  to  the  Court  in  time,  ao  be  oaght 
to  be  laid  out  of  the  oaae«and  he  is  to  be 
kid  out  of  the  ease.— 'It  ia  sworn  aa  to  the 
other,  (that  he  waa  out  on  Friday :  but  whe* 
ther  be  was  aubposnaed  or  not,  is  not  snroro. 
As  to  their  indispoeition,  the  apothecary  oaly 
swears,  that  Turner  waa  ill  of  a  pleuretic  fever ; 
but  I  submit  it,  whether  they  must  not  sarear 
positively,  that  he  cannot  come  oot.  I  dare 
say,  there  is  no  such  witness  wanted.  I  take 
notice  of  this,  to  shew  that  when  they  come  to 
speak  of  Turner,  they^naot  speak  so  fullai 
they  do  to  Lilliogston.  Comer  says,  that  it 
is  not  safe  to  go  to  trial  without  this  witness 
but  he  don't  say  whether  it  is  safe  to  proceed 
to  trial  with;  1  don't  know  whether  the  trial 
is  safe,  if  he  was  trieil  upon  this  witoesf* 
Here  is  the  solicitor  for  the  crown,  to  be  sare 
he  knows  the  secrets  of  the  cause,  if  tbis  man 
is  so  material  a  witness,  he  ought  to  swear  to  it: 
We  ought  to  have  the  best  account  we  can; 
and  now  we  have  not  the  best  account,  becaosa 
the  solicitor  for  the  crown  does  not  take 
upon  him  to  swear  to  the  fact.  It  is  doC 
made  out  that  they  are  ao  material  that  tliey 
can't  go  on  without  there ;  nor  does  it  ap- 
pear, that  they  are  so  bad  as;  not  to  be  able  la 
come  out ;  though  Mjr.  Attorney  ia  pleased  to 
say,  that  it  cannot  be  any  injury  to  the  pri- 
soner, ibr  that  his  bail  muat  aland ;  I  d.oo't  be* 
lieve  the  keeper  of  Nf  wgale  will  venture  la  M 
him  go  out  without  freah  bail,  and  wbetherthal 
bail  will  stand  or  not,  I  don't  know. 

Bambndge.  On  the  8th  of  thw  instant,  1 
aerved  notice  on  Mr.  Paxton,  tbati  would sor- 
render  aoyself  on  Fciday ,  to  teka  my  trial,  ffi^ 
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it  tt  fiMiiteD  ^«  akioeliUiqgston  has  be«o  so 
ill :  this  is  so  indictuieiit  Uvr  ctoalinff  the  j*oods 
of  oiieAlvs.JIMUsy,  who  l%as  l^teT^  decUreil 
that  she  is  luit  concerneil  io  the  trial.  As  to 
Cmbw,  .who  has  made  the  ^Sdavit,  he  is  a 
aovmon  Ubi<}iutariaa»  sod  if  t  am  to  be  coo- 
^mml  nkpoB  bis  affidavits  ainl  Ilarbiog's,  and 
Ibe  rest  of  the  conspirators,  I  shall  be  kept  io 
^aot  to  ibe4ay  of  judgmeot;  and  it  is  such  an 
eqpeQce,  it  vhM  ruiu  aajr  one.  I  am  under  a 
neoeasity  to  importune  the  Court  to  be  put  upon 
t»y  tfllaU  for  there  is  a  person  come  out  in  a 
•oh«ir»  that  is  a  material  witness  for  me,  that  is 
in  daqger  of  his  life,  and  cannot,  in  all  proba- 
AiUty,  live  till  next  sessious ;  it  is  Mr.  John 
Amebam,  <tbekin{j^'sjewi?ller. 

L,C.J.  You  must  make  an  affidavit  of  it ; 
Icaaa^t  mind  Aoy  thii^  bat  upon  oatb.  You 
teve  meotioned,  that  there  1ms  been  great  de> 
lays  ia  this  affair :  you  should  aoqwaiot  the 
fCoMrt  that  it  has  been  ^ut  off  irregularly  :  has 
It  QDi  been  done  in  this  |pla€e,  that  the  same 
sessions,  that  m  man  has  been  brought  to  be 
sMcd,  St  hM  been  put  off?  This  is  the  act  of 
God. 

BamMdge,  They  ahowld  have  set  forth  the 
^liaie  when  they  were  taken  ill. 

Au»  Gen,  There  is  no  criticism  in  tlie  affi- 
davit: I  will  ask  any  of  those  gentlemen, 
;%bHheff  Ih^  ev4ir  kifew  in  the  Kin^'s-bencb, 
or  Court  of  Exchequer,  the  limes  mentioned  ? 

Mr.  Strange.  In  the  last  instance  (that  they 
•hsd  been  subipmoaed). 

X.  C.  J.  Subpoenaed  is  not  the  question. 

Att.  Gen.  Did  you  ever  say  tbey  were  sub- 
pseaaedin  an  affidavit? 

X.  C.J,  As  to  the  merits,  I  know  nothing 
of  that :  this  is  nothing  but  a  motion  to  put  o^T 
the  trial ;  I  don't  see  any  thing  distingnisivable 
IB  it.  It  wotthl  be  rery  hard  for  him  to  lie  in 
gaol,  if  he  was  not  admitted  to  bail. 

Serj.  Cketkire.  They  say,  it  don't,  appear 
that  the  man  was  sub|>€enaed :  I  ask  any  of 
those  gentlemen,  to  shew,  if  ever  they  found 
it  so  in  an  affidavit  ?  I  was  surprised  when 
either  of  them  mentioned  it :  they  insist  so 
much  upon  it,  that  they  will  think  there  is 
somethinir  in  it  at  last. 

L.  C  X  They  must  say  what  they  can  for 
their  clients. 

Mr.  Ketileby,  We  don't  know  who  this 
Comer  is:  if  Mr.  Paxton  will  swear  these  peo- 
ple are  material  witnesses,  we  will  give  it  up. 

X.  C.  X.  Has  not  Comer  been  ctnployed  in 
the  whole  prosecution,  and  been  fully  apprized 
of  the  affidavits  ? 

Att.  Gen,  This  is  the  slightest  of  all  their 
olgections ;  for  they  may  as  well  desire  the 
Attorney  General  to  make  an  affidavit:  the 
Court  expects  no  more  than  that  a  person,  ac- 
quainted with  the  merits  of  the  canse,  should 
swear  that  they  are  material  witnesses.  If 
it  is  clone  by  a  person  to  shew  to  the  Court, 
that  they  haye  reason  to  bdieve  that  they 
are  material  witnesses,  that  is  sufficient. 
He  swears,  that  be  had  been  employed  to 
tarry  on  the  prosecution  for  felony  against 
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I  Bambridlge;  of  which  be  is  indicted,  and  ac* 

?uainted  with  the  informations  taken  npon  oath, 
t  is  said,  why  did  not  Mr.  Paxton  swear  it  f 
May  there  not  be  two  solicitors  in  a  cause  P 
Does  it  not  often  happen,  that  there  is  a  clerk 
in  court  and  solicitor  concerned  in  one  canse  P 
Why  dou't  they  si^  a  clerk  iu  court  should 
make  it?  We  have  done  all  (hat  is  requisite  to 
sliow  that  they  are  material  witnesses.  He 
could  not  swear  it,  unless  he  himself  had  se^ 
the  informations. 

L.  C.  J,%  He  swears,  that  they  cannot  sa£d/ 
go  to  trial  without  these  witnesses. 

Att.  Gen.  He  says,  th^  both  are  material 
witnesses,  and  it  is  not  safe  to  proceed  to  tri^ I 
without  them ;  and  that  is  taking  upon  him  to 
swear  as  much  as  ever  was  required.  It  is 
urged,  that  Mr.  Bambridge*s  bail  has  s^urren- 
dered  him :  supposing  that  be  was  quite  out  of 
custody,  and  that  he  gare  notice  that  such  a 
day  he  would  take  his  trial,  is  that  a  discharge 
of  his  bail?  No ;  liis  l^ail  is  bound  till  he  is  dis- 
charged by  the  judgment  of  the  Court:  such 
notice  to  take  his  trial  can  be  no  discbarge. 
One  of  the  gentlemen  savs,  that  there  was 
something  like  an  affected  delay;  we  were 
ready  to  have  tried  him  in  July  last. 

X.  C.  X  That  don't  appear  from  you:  whom 
has  it  arisen  from  ? 

Att,  Gen,  It  might  have  been  .tried  iu  JuW : 
there  was  then  a  tenderness  in  the  judge,  anja 
very  laudable  one ;  but  he  said,  If  Mr.  Bam* 
bridge  did  not  insist  upon  it,  he4i>ou1d  try  him. 
When  the  witnesses  are  here,  tlien  the  prisoner 
is  for  having  it  put  off ;  when  they  are  not 
here,  then  he  is  for  baviug  it  tried. 

Bambridge.  That  honourable  gentleman 
caused  the  trial  to  be  adjourned ;  and  1  must 
submit,  whether  it  was  known  for  a  jud^e,  that 
was  a  party,  ever  to  try  any  man.  What  the 
Attorn^  urged  before  was,  that  the  Court  of 
King's -bench  ordered  informations,  and  then 
proceeded  to  the  trhil  of  them.  As  to  Comer, 
he  is  not  a  clerk  of  Mr.  Paxtou's ;  he  is  only  a 
Hie  et  Ubiquitarian. 

Mr.  Just.  Denton.  I  am  of  the  same  opinion 
as  my  brother  Raymond. 

Bambridge,  I  will  not  take  up  the  time  of 
the  Court.  If  this  gentleman,  who  I  before 
mentioned  to  be  a  material  witness  for  'me» 
should  die,  it  will  be  greatly  detrimental  to  me; 
therefore,  if  your  lordship  will  let  him  be  exa- 
mined in  court,  and  leave  the  ring  in  court,  I 
will  consent  to  let  the  trial  be  put  off. 

Mr.  Kettlehy.  1  should  be  very  glad  the 
Attorney  General  will  take  the  trouble  to  exa- 
mine him. 

Att.  Gen.  I  can't  take  upon  me  to  consent 
to  any  thing  particular ;  but  must  submit  it  to 
your  lordship. 

Mr.  Ju2«t.  Dtnton.  Mr.  Bambridge,  wby 
won't  you  bring  your  witness  into  court? 

Bambridge.  Tht  high  sheriff,  he  not  being 
well,  was  so  good  as  to  let  him  be  in  bis  room  ; 
he  is  there,  and  is  coming  in. 

Att.  Gen,  I  narcr  knew  it  done  in  eapital 
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L,  C.  J.  I  don*t  know  that  ever  it  was  done. 

Mr.  Jott.  Denton.  What  do  yoa  say,  that 
.  he  may  not  live  till  next  sessions  r 

X.  u.  J.  He  is  weak  and  aged ;  bat,  if  1  was 
upon  my  oath,  I  don't  see  any  likelihood  of  his 
immediately  dyiofif. 

Bambridge,  He  is  serenty  years  of  age. 

X.  C.  J.   He  may  live  5  weeks. 

Bamhridgt.  If  yon  will  let  him  declare,  that 
I  bought  the  ring  of  him— 

£.  C.  /.  It  can't  he  done.  In  several  cases, 
where  witnesws  have  been  going  abroad  in  eivii 
Muses,  it  has  been  done. 

Mr.  Kettleby,  Ifyoor  lordship  don't  consent 
to  this,  1  hope  the  Court  will  indulge  us  in 
another  thing  we  pray 

Mr.  Just.  Denton.  Mr.  Attorney  General 
says  he  won't  consent. 

Mr.  KettUhy.  Whether,  if  yon  put  off  the 
trial,  yon  won't  admit  this  gentleman  to  be 
examined  ? 

Att.  Gen.  It  nerer  has  been  done  without 
consent ;  and  I  never  knew  it  done  in  capital 
cases.  I  should  be  very  tender  to  come  to 
make  a  precedent  in  a  capital  case:  1  have 
known  it  done  in  civil  cases  with  consent. 

Mr.  KettUby.  If  this  affidavit  won't  do,  I 
beg  leave  further  to  desire  there  may  be  two 
juries. 

X.  C.  X  Let  us  make  an  end  of  mie  thiujgf 
first.  We  are  all  of  opinion  the  affidavit  is 
full. 

Mr.  KettUby.  I  submit  it  entirely ;  and  when 
1  know  your  lordship's  opinion,  I  am  not  only 
ready  to  give  over,  but  am  always  convinced ; 
and  though  Mr.  Attorney  is  unwilling  to  make 
a  bad  precedent  in  one  case,  1  hope  he  will  be 
willing  to  make  a  ffood  one  in  another.  He 
was  not  here  when  the  prisoner  made  his  objec- 
tions to  the  jury,  to  have  a  disinterested  pannel 
to  try  him :  it  would  be  very  odd  to  try  the 
warden  of  the  Fleet  by  a  jury  that  came  out  of 
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Domns  Mansionalis;  prisonen  that  have  beca 
discharged  by  the  late  act 

X.  C.  /.    What  wonld  yon  have  me  do  f 

Mr.  Kettleby,  If  it  goes  over  to  another  time, 
I  hope  the  sheriff  will  take  care  to  have  a  good 
jury  :  the  first  pannel  were  most  of  them  pri- 
soners ;  I  am  sure  the  sheriff  will  do  every 
thing  that  is  right. 

Sir  John  Willidmi  (one  of  the  sheriflk.) 
There  is  a  new  pannel,  where  this  penoo, 
Johnson,  is  not  one. 

X.  C.  J.  What  do  yon  think  of  the  sherifTf  P 

Mr.  Kettleby.  I  hav^  no  ill  opinion  of  tbetn; 
1  would  be  bound  body  ibr  body  for  them. 

Att.  Gen.  This  is  the  first  time  I  heard  of 
this  bbjection :  I  don't  know  any  ibundation  for 
it ;  for  my  part,  I  never  trouble  my  head  about 
juries,  nor  ever  will.  1  take  it  for  granted,  the 
officer  that  summons  them  will  do  bis  duty  ^  if 
he  don't,  the  party  has  his  legal  challenge. 

Mr.  Strauge.  If  it  is  so  understood,  that  bo 
may  be  let  out,  according  to  the  former  recog- 
nizance, we  shall  submit. 

X.  C.  /.  I  don't  see  but  he  may  be  admitted 
to  bail  upon  that. 

Bambridge.  The  recogfuizance  is  here. 

Att.  Gen,  Was  it  not  to  appear  upoii  tbt 
party's  surrendering  him  in  court? 

CLofArr.  It  was. 

X.  u.  J.  Let  me  see  the  recognizance ;  don't 
let  me  do  tbiuffs  in  the  dark. 

CI.  ofArr.  The  recognizance  is  not  retain* 
ed :  ail  that  he  prayed  was^  that  the  appear- 
ance might  be  entered. 

Bamhidge.  The  recognizance  waste  appear 
here,  and  not  to  be  discharged  without  liceocc. 

X.  C.  J.  The  recognizance  is  continued ;  it 
can't  be  discharged,  without  all  the  conditions 
arenerformed. 

Mmlnidge,  I  did  not  hear  your  lordship  bs« 
fore. 

Whereupon  tht  PriiOBer  withdrew. 
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487.  The  Trial  of  Thomas  Bambridge,  esq.  for  Felony,  before  th« 
Right  Hon.  Sir  Richard  Brocas,  knt  Lord  Mayor  of  the  City 
of  London,  the  Right  Hon.  Lord  Chief  Justice  Eyre,  the 
Hon.  Mr.  Justice  Reynolds,  the  Hon.  Mr.  Baron  Carter,  the 
Worshipful  Mr.  Serjeant  Raby,  and  others,  his  Majesty^s  Jus- 
tices of  Oyer  and  Terminer,  and  Gaol  Delivery,  for  the  City 
of  London,  and  Gaol  Delivery  of  Newgate,  for  the  said  City 
and  County  of  Middlesex,  held  at  Justice-Hall  in  the  Old- 
Bailey,  on  Wednesday,  Thursday,  Friday,  and  Saturday,  being 
the  Sd,  4th,  5th,  and  6th  Days  of  December :  3  George  IL 
A.v.  1729.* 


Fridey^  December  5, 1729. 

Prodamation  was  made  for  all  penons  oon- 
ceraed  to  attend. 

Clerk  of  Arraigns.  Is  the  London  Jury  here  P 

Ofieer.  Yea. 

CL  ofArr,  Set  Mr.  Bambridge  to  the  bar. 
(Whicfa  was  accordiofflv  done.)  Yon  stand  in- 
dicted by  the  name  of  Thomas  Bambridge,  late 
of  the  parish  of  St.  Bride's,  London ;  for  fe- 
kmiousfy  stealing  one  feather-bed,  a  bolster, 
two  pillows,  two  blankets,  one  quilt,  two  cane 
chairs,  one  easy  chair  and  cushion,  two  stnff 
•hairs,  two  tables,  a  looking-glass,  fire-sbofel 
and  tongs,  gridiron,  one  pair  of  bellows,  three 
pairs  of  window  curtains,  China  ware,  value  5/. 
a  bead  of  Mecklin  hu»,  value  10/.  a  head  of 
Flanders  lace,  value  61.  six  silver-handled 
knives,  villne  3/.  six  silver  forks,  value  40t.  two 
tca-«poons,  strainer,  and  tongSf  four  ounces  of 
gold  lace,  value  10/.  twe  gold  seals,  one  eme- 
rald, value  3/.  five  diaper  napkins,  one  piece  of 
dimitty,  a  sable  tippet,  value  3/.  a  piece  of  blue 
and  white  sattin,  value  7/.  two  stone  seals  set  in 
goM,  value  3/.  three  silk  gowns,  value  6L  two 
|tieecs  of  sarsnet,  value  55i.  a  garnet  and  other 
rings,  with  other  things, of  considerable  value, 
the  goods  of  Elisabeth  Berkley,  on  the  31st 
day  of  October,  17S7. 

CL  cf  Arr.  How  sayest  thou,  Thomas  Bam  - 
bridge,  art  thou  Guilty  of  the  felony  whereof 
thou  standest  indicted,  or  Not  Guilty  f 

Bambridi^e.  Not  Guilty. 

CL  rfArr.  How  wilt  thou  be  tried  r 

Bmmbridge.  By  God  and  my  country. 

CL  ofArr.   God  send  thee  a  good  deliver- 


-Thon  the  prisoner  at  the  bar,  these 


come  to  the  beokto  be  sworn,  bef<nre  they  art 
sworn. 

Then  the  pannel  was  called  over,  and  the 
foltowing  persons  challenged  by  the  prisoner : 
Francis  Nolder,  John  Mich.  Hamick,  Thomas 
Caddey,  Henry  Houghton,  Jos.  Hartwell, 
Richard  Hughes,  John  Batler,  John  Hopkins, 
John  Palmer,  John  Basset,  Stephen  Bria, 
WiUiam  Saul. 


JUBt. 


Richard  Collier, 
Henry  Clark, 
John  Poole, 
Edward  Jones, 


Jos.  Collier, 
John  Lyddall, 
Austin  Tver, 
William  Lyon, 
John  Taylor, 
Thomas  Test. 


that  thou  shalt  hear  called,  and  personally 
appear,  are  to  pass  between  our  sovereiff n  lord 
the  kioff  and  thee,  upon  the  trial  of  thy  hfe  and 
death,  therefore  if  thou  wilt  challen^  them, 
or  any  of  them,  thy  time  to  speak  is  as  they 

f  See  the  preceding  and  fellowing  Articles. 


Henry  Palmer, 
Thomas  Mallet, 

Then  Proclamation  was  made  for  information. 

Clerk,  Thomas  Bambridee,  hold  up  thy 
hand.  (Which  he  did.)  You  of  the  Jury 
look  on  the  prisoner,  and  hearken  to  his  charge : 
he  stands  indicteil  by  the  n»me  of  Thomas 
Bambridge  (prout  in  the  indictment,  tmitaiU 
mutandis.)  And  as  the  clerk  was  reading  the 
several  parcels,  particularly  when  he  came  to 
the  rings,  Mr.  Bambridge  spoke  as  follows : 

Bombridge,  1  desire  to  know,  how  many 
rings  there  are  mentioned  in  the  indictment : 
whether  one,  two,  or  three,  or  four-score. 

Then  the  clerk  did  read  the  several  rings 
mentioned  in  the  indictment,  and  went  on  with 
reading  the  following  part  of  the  indictment. 

Bambridge,  1  will  not  give  your  lordship  any 
unnecessarv  trouble;  bht  1  desire  the  clerk 
may  read  the  form  of  the  indictment  in  Latin. 

L.  C.  J.  Eyre,   What  do  you  desire? 

Bambridge.  The  whole  indictment  to  be 
read,  except  the  parcels  of  the  goods. 

X.  C.  J.  Mr.  Matthews,  speak  loud»  when 
you  read. 

Bambridge,    Is  it  <  vicesimo  die  ?' 

Clerk.  It  is  *  tricesimo  primo  Octobris.* 
And  then  the  Clerk  of  the  Arraigns  went  on 
with  reading  the  other  part  of  the  indictmeol. 
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Bambridge.  That  is  not  all  the  indictment ; 
I  am  iDfbrinedy  that  several  others  are  men- 
tioned  as  accomplices. 

Mr.  Kettkby,  There  are  Pindar  and  Doag^las. 

X.  C.  J,  Mr.  Matthews,  have  you  read  all 
the  indictment?  Are  they  mentioned  ? 

Mr.  Mattheros,  The  latter  part  of  the  indict- 
ment is  rekrting  to  Pindar  and  Douglas. 

L-  C.  J.  I  have  not  that  in  my  paper :  you 
should  have  put  it  in. 

Mr.  Matthews,   My  lord,  they  are  not  here. 

X.  C.  J.    Read  it. 

Mr.  Kettleby.  You  shQuld  have  read  it  he- 
fore. 

Then  Mr.  Matthews  read  the  remaining^  part 
of  the  indictment  relating  to  them. 

Mr.  Holland.  May  it  please  your  lordship, 
and  yon  gentlemen  of  tiie  jury,  I  am  of  coun- 
sel for  t^e  kin^.  This  is  an  indictment  against 
Thomas  Bambridge,  for  feloniously  stealing 
9ui  taking  away  several  goods,  the  property 
of  Elizabeth  Berkley.  The  indictment  sets 
forth.  That  Thomas  Bambridge,  late  of  Lon- 
don, did  on  the  Slst  of  October,  1727,  in  the 
first  year  of  his  present  majesty,  whh  force 
and  ii'rms,  in  LotHk)n  aforesaid,  in  the  parish  of 
St.  Bridget's,  alias  8t.  Bride's,  in  a  felonious 
manner,  and  with  an  evil  intent,  steal  and  take 
mway  the  goods  of  £1izat>eth  Berkley  in  the  in- 
dictment particularly  set  forth,  being  iu  a  cer- 
tain mansion-house,  where  the  said  £lizal)eth 
Berkley  and  divers  others  did  inhabit.  This  is 
laid  against  the  peace  of  our  sovereign  lord  the 
icing,  his  crown  and -dignity. 

Serj.  Chtshire.  May  it  please  your  lordship, 
snd  yon  gentlemen  of  the  jury,  I  am  of  counsel 
ibr  the  king.  Thomas  Bambridge,  the  pri- 
Boner  at  the  bar,  stands  indicted  upon  the  sta- 
tute of  the  13th  of  thelate  queen :  he  is  charg- 
ed fur  feloniously  stealing  and  taking  away  ihe 
goods  of  Elizabeth  Berkley,  to  the  value  of  40*. 
and  upwards,  out  of  a  mansion-house,  where 
•he  the  said  Elizabeth  Berkley  and  several 
others  dwelt.  The  evidence,  in  support  of  the 
indictment,  will  be  this ;  that  some  time  before 
tfie  aS(t  of  Oct.  in  the  year  1737,  the  said  Tbos. 
Bambridge  was  deputy  warden  of  the  Fleet 
prison,  under  Mr.  Hoggins ;  aud  at  that  time 
ifie  said  Elizabeth  Berkley  was  a  prisoner,  and 
Ibdged  in  the  second  gallery  on  the  master^ 
Hide ;  that  some  time  before  the  ftrst  &ky  of 
Miclnielmas  term  in  that  October,  the  naid 
Thomas  Bambridge,  and  some  other  persons, 
viz.  Pindar,  Barnes,  Ring,  and  Douglas,  came 
»n  company  together,  and  entered  the  room 
Ti*iM!re  the  said  Elizabeth  jBerkley  was:  the 
ramn,  (Gentlemen,  was  furnished  with  very  go*>d 
-fnols:  tJfey  did,  gentlemen,  pretend  to  rifle 
r^c  roon),  and  take  some  account  of  some  of 
the  goods ;  and  a  person  in  company  did  write 
dov^'ff,  JfJout-twehe  Hues,  part  of  the  effeds; 

'r\  a^d  the  man  cj^d  not  proceed  any  further  then  ; 

4.  hu\  Baml)r*wl<fe,  ai|d  the  other  penons  with 
frim,  hnVfietl  Mrs.  Berkley  away  to  the  com- 
moAside:  there,  jri^Bleriien,  she  was  kicked 

u^l  there  she  l&yf|l  or  six  yrctkB,  tifi  he  had 
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turned  her  senses  ;  and  she  has  continued  in 
that  melancholy  condition  ever  since. 

The  first  dme,  gientlemeii,  thai  tbev  entcted 
the  room,  he  wrote  some  lines,  and  did  take 
some  account  of  the  goods ;  Hot  did  dot  then 
proceed  any  further:  but  as  he  turned  the 
owner  out  of  the  place,  he  put  a  padlock  on 
the  door,  and  she  put  her  owd  key  in  the  door, 
and  locked  the  door ;  and  there  was  ifothiog 
done  tbnber  at  that  time. 

Gentlemen,  on  the  23d  of  October,  Bam- 
bridge an((  others,  iu  conapatty  with  him,  did 
come  to  this  place  in  the  gallery :  he  easily  did 
remove  the  padlock,  but  it  was  not  so  easy  to 
force  open  the  door ;  and  therefore,  genlleaieD, 
he  sent  for  one  Green  way,  a  carpenter,  to  briag 
tools  to  force  the  door  open,     Ele  was  sent  for, 
gentlemen ;  but  they  were  impatient ;  and  one 
of  the  people  with  the  defendaoV  iu  the  meat 
time  with  a  poker  forced  open  the  door.  When 
Greenway  came,  they  Mt  bid  Greeuway  stay 
a  little ;  then  told  him,  they  had  no  occanoa 
for  him.    When  he  came  Into  the  room,  the 
prisoner  himself  did  direct  and  assist  in  break- 
mg  open  the  trunks  and  boxes ;  and  when  tbey 
were  all  open,  there  were  found  sereral  rings, 
and  sotne  jewel's ;  and  those  thtugs  thai  were 
light  and  portable  Bambridge  put  in  hispoek^t. 
There  wcra,  gentlemen,  very  good  apparel,  ilt 
of  them  made  ups  linnen  and  otlier  things  of  a 
considerable  value:  fortlieso,  gentlemen,  Bain- 
bridge  had  proviiled  a  large  portnoaMeau,  and 
put  them  up  and  carried  them  away.    Tbi^ 
gentlemen,  was  the  second  time  of  bis  enterisff 
the  Said  roou^;  and  at  this  time,  I  should  tett 
you,  gentlemen,  he  did  go  on  with  the  twelvs 
Fines  wrote  before,  and  perfected  the  said  lo- 
veotory,  I  suppose,  by  adding  seme  more  goods. 
And  then,  upon  this  2Sd  of  October,  he  was 
pleased,  gentlemen,  to  tix  a  liead  to  the  papery 
and  directed  in  what  words  it  sbooM  be  wrsle, 
which  were  these :  *•  An  Inventory  or  Appraise- 
ment of  Goods,  of  and  betoRging  to  Elizabeth 
Berkley,  distrained  the  93rd  of  Ootober,  1787, 
for  561.  of  an  arrear  of  rent  due  to  John  Hi^<- 
gins,  esq."    Crenflemen,  aceordto^  to  my  f»* 
strnctions,  it  will  come  from  our  witnesses,  thai 
there  was  a  persoto  who  pretended  lo  be,  i«d 
was  a  constable )  aud  there  was  a  persoo  thers 
who  pretended  to  appraise  ttie  goods ;  but  no- 
body was  sworn,  as  by  law  tbey  ought :  iu  tbif 
condition  he  did  perfect  the  paper  before-mea- 
tioned. 

In  looking  over  the  things,  gentlemeo,  Bmk* 
bridge  did  observe  there  was  a'hriisb  and  a  lit* 
tie  chalk,  something  usual  among  persMis  that 
wear  jewels  to  dean  them :  he  cried  out,  *  Laok 
about,  there  are  probably  some  jeweliB}  ibr  there 
is  sometbins  to  clean  them  with  ;*  and  My 
looked  and  lowid  some  rings,  as  gametv,  eme- 
vMf^i  and  topazes;  and  wihen  he  had  dope  M 
carried  them  away :  but  what  bo  did  with  all 
of  them  atlerwards,  we  cannot  teB.  Give  fsi 
leave  to  say,  my  brief  Informs  nse  that  be  did 
sell  part  ot  them  for  14  goineao  to  oiM  M^Mt; 
some  gold  lace,  uear  SO  ounces,  to  one  tfn 
Harris ;  aad  tome  silver  t»*tpootis^  ^ttt  wnk 
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l(«M,  bt  loU  or  pnmaM  to  Cofbett't  wife  | 
(«bo  1MN  oae  of  his  tipstaffs^ :  and  ber  bed 
and  beddili|f,  which  be  was  pfeeaeil  to  think 
WW  f  cry  ifood,  he  caused  to  he  deiiFeied  to  one 
Wtfkioi,  to  deliver  to  Jeokins  a  watemMM,  to 
be  earned  to  his  lodgiiiga  at  Wandsworth. 
Wf^jpeiitleiiieo,  made  a  forest- noise,  and  Mr. 
iJomM  cane  to  bear  oF  it,  and  expostnlaled 
vito  the  prisooer,   and  said  to  bim,    Yon 
bare  taken  a  food  many  foods  belongiuf  to 
Mrt.  £lisaheth  Berkley,   under  pretenoe  of 
leisiof  fcr  an  arrear  m  rent  owiof  to  me; 
bovr  esotd  yoQ  do  so  ?  There  ia  no  rent  doe  to 
me.    Genliemen»  in  this  manner  he  exposta- 
bterf.    How  came  yen  to  do  it?  There  is  no 
rtntdae  to  nae,  for  there  is  an  sgreenent  with 
my  depnty,  Mr.  Gibhons^  who  was  to  hare  the 
pisdoee  ol'  that  time ;  to  what  valne  did  you 
take  ?  To  which  the  prisoner  replied,  i  have 
wly  taken  to  the  value  of  ICi. ;  notwithstaod- 
ia|f,  gentleinen,  he  had  sold  n  ring  ibr  14  gui- 
neas, besides  SO  ounces  of  gold  lace,  and  some 
taa-speoos,  and  sent  the  bed  and  bedding  to  his 
bause  in  the  country :  this  was  inde«}  very 
CBtrsordinary. 

it  is  plain,  gentleenen,  throngb  his  whole 
cmduet,  he  never  intended  to  use  this  as  a  dis- 
treas ;  for  when  he  sold  the  ck>lbes  of  Mrs. 
Berkley,  he  did  not  sell  them  as  goods  taken 
by  distress,  but  to  conceal  from  whence  he  had 
tbeoi ;  he  said.  These  are  my  wife's  ^oods. 

It  is  very  remarkable,  and  worthy  your  ob- 
fertstioo,  that  though  all  the  clothes  wei-e  made 
iato  garments  or  apparel,  lie  ordered  and  di- 
rcetnl  the  person  who  look  the  inventory,  to 
pot  down  only  so  many  yards,  sufficient  to 
make  a  gown  or  petticoat ;  there  was,  gentle* 
men,  a  dimity  gown,  which  he  particularly 
Sfdered  to  be  put  down,  dimity  sufficient  to 
make  a  wrapper ;  which,  gentlemen,  you  will 
satily  guess,  was  only  to  conceal  ito  being 
wearing  apparel,'  that  it  might  not  be  followed ; 
ar  otherwise,  why  were  they  not  entored  into  the 
breatory  io  the  Ibrm  they  were,  as  made  into 
apparel  r  It  is  very  extraordinary,  that  he 
tbmikl  si^,  no  much  of  silth  and  such  a  thinjf 
inly  sofficient  to  make  a  gown,  or  whatever  it 
was ;  this,  I  hope,  he  will  give  a  good  account 
•f;  this,  gentlemen,  he  ought  to  explain  to 
yen:  after  be  had  got  the  other  part  of  tbe 
mds  into  bis  possession,  as  he  had  said,  the 
maer  were  bis  wife's,  these  he  said,  were  leA 
in  bis  hands  to  make  money  of;  not  saying 
•oy  of  them  were  Mrs.  Berkley's,  token  by 
dittrms ;  but  he  sold  part  of  them  as  his  wii'e's 
spparel,  and  part  as  left  with  him  by  a  friend, 
k>  make  money  of.  We  are  far  from  thinking, 
where  a  man  ukes  a  distress  for  rent,  where 
KDt  is  due,  though  be  does  not  let  a  eonatobis, 
sr  an  sfipraiser  attend,  and  demean  as  they 
ssgbt,tbat  this  is  felony ;  tbough  this  is  s  great 
wnos,  and  an  enormous  abuse,  and  the  law 
^N  pnnisb  it  civilly  and  criminally,  but  not 
eapifatty.  if  landlords  send  servants  to  make 
t  distKfla,  a^d  thev  misconduct  themselves, 
and  do  not  belib^e  themselves  rightly,  it  wouki 
bi^ttj  bard  to  btva  that  tomed  iato  Itkmy : 


ite  ^tienen,  aim  at  no  such  thing ;  but 
that  is  to  be  taken  into  your  oenaideratiun,  walb 
my  lord's  advioo^  Wnen  there  is  no^  pretence 
of  rent  due,  no  authority  for  distraimof ;  when 
he  m«kes  nse  of  a  pretence  ai  distraiaiof  ,  ta- 
get  goods  into  his  possession,  to  dispose  of  thent* 
as  bis  own,  or  as  left  with  hiaw  to  sell ;  that 
pretence  to  get  them  into  his  hands,  and  dj»* 
pose  of  them  as  his  own,  or  aa  left  witli  binv 
toseN,  and  not  selliog  them  as  prescribed  by  law, 
after  dee  appraisement,  and  retarning  the  sum 
plus  to  tbe  owner,  will  make  it  capitol.  Gcat* 
tiemen,  I  need  not  tell  you  what  theiawis  iis 
this  ease ;  but,  my  lord,  I'  will  dluw  to  say» 
that  though  a  man  comes  by  goods  lawfiiUy,  hyi 
consent  of  the  owner,  if  be  dvposes  of  diem  tm 
his  own  use,  it  is  tetony.  For  if  1  delivev 
goods  to  a  carrier,  to  oarry  tfoem  to  ]>eal»  ami 
be  carries  them  to  sea ;  and  ho  should  opea 
the  packs,  and  sell  the  goods,  this  is  felony : 
this  has  been  adjudged  so  by  all  the  judgea 
in  England,  assembM  for  that  purpose. 

Tb«re  is  a  particular  case  of  an  attorney, 
which  I  shall  take  notico  of  to  you :  it  was  ia 
the  18th  year  of  king  Charles  tbe  S2d :  he  had, 
gentlemen,  a  mind  to  get  abundance  of  goodni 
betonging  toawomau,  out  of  her  bouse,  into 
his  power  and  possession :  he  did,  gentlemen, 
take  a  process  against  her,  and  laid  tbo  woman 
in  Newgate :  upon  which  he  gets  judgment  in 
ejectment,  and  got  possesftion  of  her  bouse  ^ 
and  then,  gentlemen,  he  gets  judgment,  «nd 
takes  the  goods  out  of  the  house,  and  takes 
them  into  his  own  possession:  there  was  a 
colour  of  a  process  of  law ;  but  this  was  ^ 
trick  to  get  the  gomls  from  tbe  woman,  and 
dons  with  a  felonious  intent ;  and  tbe  man  was 
hanged  for  it.  These  thines  are  proper  Ibr 
your  consideration.  Without  any  further  ob- 
servations, we  will  call  our  witnesses,  and  sttb« 
mit  it  to  your  lordship,  aod  the  jury,  whether 
the  prisoner's  conduct  did  not  shew  a  felonious 
intent,  and  whether  the  distress  was  not  made 
use  of  to  get  tl^e  goods  into  bis  posseauon,  f(Og 
his  own  use. 

Ait.  Gen,  I  am  of  counsel  of  the  same  sidst 
for  the  king.  The  indictment  against  the  pri« 
soner  at  the  bar,  is  founded  upon  an  act  passed 
in  the  19th  year  of  the  reign  of  the  late  <|ueen 
Anne,  chanter  tbe  7th,  for  taking  away,  and 
seiaing  felonio^isly,  goods  of  tbe  f  alue  of  40i.,  ia 
a  dwelling-house.  Gentl^en,  this  being  the 
statote  u|ion  whith  it  is  founded ;  the  question 
before  you.  is,  upon  the  fact  being  given  in  evi- 
dence. At  the  time  when  the  fact  was  commit- 
ted in  October  1797,  T.  Bambridge  was  depu^ 
warden  of  the  Fleet  prison,  under  Mr.  Huf  gins ; 
an  unhappy  woman,  Mrs.  Berliley,  a  pnsontr 
in  bis  cuatody,  being  committed  there  tor  debt, 
had  a  roonrin  the  priaos,  where  she  bad  seve- 
ral things  of  value:  she  being  a  prisoner,  aad 
there  having  goods  of  value,  tlie  prisoner  at 
the  bar,  who  was  gaoler,  ought  to  liave  suffered 
and  permitted  her,  according  to  law,  to  bare 
the  use  of  her  own  goods  brought  there,  and 
eiyoy  tbcm  fuietlyi  witbout  disturbaaoe  hma 
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him;  but,  fj^^bflemeD,  probably  the  value  of. 
tbeoe  gfoods  was  the  temptation  to  the  fact  af-  ^ 
terwardf  committed.    There  were,  geotlemeu, 
two  times  that  will  be  mentioned  by  the  .wit- 
nesses, that  be  entered  the  room,  both  in  the 
nonth  of  October ;  one  some  days  before  the 
other.     I  don't  find  that  the  first  dav  is  parti  • 
eularly  fixed,  bat  the  second  was  the  S3d  of 
October  1737  ;  and  the  first  time  the  prisoner 
came,  was  some  days  before  the  8Sd  of  Octo- 
ber 1737 ;  the  prisoner  then,  with  three  or  four 
other  persons,  Pindar,  Barnes,  and  King,  came 
to  tiie  chamber  of  Mrs.  Berkley,  in  a  Tiolent 
Vianner,  and  caused  her  to  be  removed  out  of 
her  room  ;  and  as  a  preliminary  step  to  what 
was  intended,  caused  her  to  be  earned  down  on 
the  common  side,  and  there  locked  her  down ; 
after  they  had  disposed  of  her,  they  put  a  pad- 
lock on  the  door,  and  she  locked  the  door,     f 
don't  find  thai  the  goods  at  that  time  were  par- 
ticularly Uken  away  by  the  prisoner,  hot  they 
thought  fit  to  i^ecure  them ;  but  before  they 
took  away  Mrs.  Berkley,'  they  made  her  put 
her  key  into  the  lock  and  lock  the  door,  and 
they  put  a  padlock  on  it,  this  was  the  first  time 
of  entering  the  room ;  the  second  time,  after 
dark,  the  prisoner  with  Barnes,  Douglas,  Pin- 
dar, and  a  person  to  whom  they  thought  fit  to 
giTe  the  title  of  constable,  but  whether  he  had 
any  authority  or  not  to  act  as  such,  that  don't 
appear  to  us,  but  it  is  incumbent  on  him  to 
shew  ;  then  pulled  off  the  padlock ;  one  should 
have  thought,  if  any  thing  fair  had  been  intend- 
ed, Mrs.  Berkley  sbouki  have  been  sent  for  to 
have  opened,  or  at  least,  to  have  seen  the  door 
opened.    There  waa  a  lock  upon  the  door,  but 
the  prisoner  ordered  the  door  to  be  opened ; 
but  he  not  having  strength  enough  himself, 
ordered  another  to  break  open  the  door,  which 
he  accordingly  did:  the  door  being  opened  by 
force  and  violence,  without  sending  for  Mrs. 
Berkley,  they  fell  to  rifling  the  ^xes;  the 
prisoner  with  his  own  hands,  broke  open  the 
locks  of  three  boxes,  and  two  .trunks;  things 
were  taken  out,  and  some  of  those  of  the  most 
value,  the  prisoner  thought  fit  himself  to  take, 
and  put  in  nis  pocket;  those  were  two  corne- 
lian seals,  gold  rings  in  number  fire,  which 
were  of  some  value,  one  a  garnet,  another  had 
a  small  diamond  in  it,  and  another  was  an  ame- 
thyst ring  of  some  value,  which  the  prisoner 
thought  fit  to  put  in  his  |)0cket ;   a  sil?er -han- 
dle knife  and  fork,  in  a  shagreen  case,  and 
other  things  of  ralue,  he  put  into  a  portman- 
teau, which  the  prisoner  sent  out  of  the  prison. 
After  this  was  done,  the  rest  of  the  goods  were 
taken  away ;  and  as  Mr.  Serjeant  has  men- 
tioned to  you,  there  was  a  pretence  of  taking 
an  inventory  of  tlie  goods ;  if  that  shall  appear 
only  a  pretence  and  colour,  that  will  not  vary 
the  case  as  to  him.    The  bed  and  bedding  (the 
prisoner  they  wanted  a  bed  and  bedding)  be 
thought  fit  to  take  away ;  and,  if  my  instruc- 
tions are  true,  sent  it  down  by  water  to  Wands- 
worth, to  his  lodginffs;   and  Mrs.  Berkley, 
crer  since  that,  has  oeen  kept  on  the  eoromon 
aide,  without  bed  or  bedding,  or  al  lea|t  was  kept 


fo  for  a  time:    we  apprehend  the  wiloenes 
will  come  up  to  this.    This  being  the  nature  of 
the  case,  the  question  to  be  submitted  to  my 
lord,  is,  gentlemen,  what  the  design  of  the 
transactions,  and  nature  of  it  was  ?  We  appre- 
hend the  design  was  to  get  tliese  goods  wron|^- 
fully  and  feloniously  into  his  own  custody,  and 
take  them  to  his  own  use ;  if  that  was  the  case, 
the  manner  of  taking  them  will  not  alter  the 
thing ;   for  1  must  observe  to  you,  gentlemen,  * 
if  a  man  designs  to  take  goods  feloniously,  let 
him  put  it  in  what  shape  he  will,  if  that  is  only 
the  pretence  and  colour,  it  is  fekmy ;  nay,  if 
by  colour  of  the  law,  any  man  possesses  mm- 
self  of  goods  with  a  felonious  mtent,  in  that 
case  it  is  so  far  from  being  an  excuse,  that  it  is 
an  aggravation  of  the  offence ;  for  the  law  w9l 
not  admit,  that  under  its  colour,  a  man  should 
be  stripped  of  hb  property ;   that  instead  of  be- 
ing a  defence  agamst  one  man,  it  should  be  an 
injury  to  anotlier ;   for  if  any  person  sboald 
possess  himself  by  force  of   another  man's 
goods,  it  is  felony.    Besides  the  case  mention- 
ed to  yoQ  by  Mr.  Serjeant,  1  will  take  notice  of 
one  ^  that  afkr  goods  distrained,  and  the  goods 
carried  away,  there  is  got  a  replevin  of  tbese 
goods ;  if  that  replevin  waa  only  coloorably 
taken  out,  to  get  these  goods  into  his  powes- 
sion,  that  replevin  will  not  excuse  him  from  fe* 
lony.    The  question  is,  whether  if  a  distreii 
is  taken,  if  that  distress  is  only  colourabl^ 
taken,  it  is  not  felony  ?  Therefore,  though  it 
can't   be    pretended,   and  none  will  have  a 
thought,  I  hope,  that  it  is  insisted  on,'  if  a  man 
intends  fairly  to  make  a  distress,  and  errs  in  the 
doing  it,  though  he  errs  in  a  great  many  ia- 
stances,  that  that  should  subject  him  to  felony ; 
God  forbid :   yet  if  he  makes  use  of  a  distress 
only  as  a  colour  to  get  goods  into  his  posses- 
sion, then  it  is  felony,  and  circumstances  will 
come  to  be  material,  and  his  not  observing  the 
method  which  the  law  directs,    will  further 
shew  with  what  intent  the  beginning  was,  and 
with  what  intent  he  took  the  goods,  which,  we 
apprehend,  is  material.     But  what,  I  sppre- 
hend,  is  most  material  for  your  consideratioo, 
is  to  shew  the  concealed  manner  of  describing 
these  goods,  the  method  of  disguising  them, 
and  the  manner  of  selling  them.    As  to  the  first 
of  these,  it  will  appear,  that  the  wearing  ap- 
parel, instead  of  being  described,  as  really  thev 
were,  he  ordered  to  be  describetl,  as  so  much 
stuff  and  silk  sufficient  for  to  make  a  gowo, 
petticoat,  or  whatever  it  was.     We  apprehend 
there  could  be  no  other  view  in  that,  than  to 
disguise  it,  that  the  truth  might  not  appear. 
And,  gentlemen,  as  to  the  disposal  of  them,  it 
will  appear  pUiinly,  we  think  to  you,  such  u 
shews  that  the  prisoner   had  no  intention  to 
make  use  of  this  distress ;  but  that  his  original 
design  was,  to  convert  them  to  his  own  use.    » 
is  very  truly  said,  by  the  learned  gentleman 
that  has  spoke  before  me,  that  where  a  man 
possesses  himself  of  goods,  though  lawfully» 
supposing  hedisposes of  those  goods  for  his  own 
use,  it  will  make  it  fdony.     There  hsve  been 
inataaccB  gives  you,  where  penams  came  by 
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goods  lawfully,  but  their  dispoaal  of  them  to 
their  owo  use  made  felony.  Now  id  the  pre- 
tent  cat»e,  it  will  appear,  the  goods,  (i^tlemen, 
were  many :  as  to  the  ring  mentioned,  partica- 
lariy  that  in -which  the  amethyst  was  set,  the 

Sriaoner,  after  taking  that  ring,  sent  it  to  one 
leodex  Solas  to  enquire  the  raloe,  and  dis- 
poced  of  it  to  him ;   as  to  the  garnet,  with  a 
brilliant  in  the  middle,  that  was  sent  likewise 
to  him  to  be  disposed  of,  to  enquire  the  yalue  of 
that  also :   as  to  the- wearing  apparel,  that  was 
lold  to  one  West  for  fourteen  guineas ;    the 
gold  lace  was  sold  to  one  Harris ;   the  gilt  tea* 
SDOODs  were  sold  to  Corbett's  wife ;   and  as  to 
toe  hed  and  bedding,  he  put  it  at  first  in  ano- 
ther place  in  the  prison,  and  after  sent  it  to  his 
own   house,  with   the  portmanteau,  wherein 
other  things  oF  value  were  put.    If  he  had  any 
intent  to  dispose  of  these  goods,  as  taken  by 
ilistress  as  a  satisfaction  lor  any  demand  or 
debt  he  might  hare,  should  not  be  have  given 
•0  account  to  Mrs.  Berkley  ?  And  if  there  was 
aov  surplus,  ought  not  he  to  have  paid  it  over 
to  her  ?    It  will  be  incumbent  on  the  prisoner, 
to  shew  that  he  accounted  to  her  for  the  sur- 
plus ;  but  if  there  is  no  colour  of  right  to  make 
the  distress,  no  regular  method  taken  in  the 
disposal  upon  the  (fistress,  no  account  thereof 
given,  we  apprehend  that  it  will  appear  a  pre- 
tence of  distress,  and  that  only  tiie  pretence 
of  distress  was  made  use  of  to  convert  the 
-goods  to  bis  own  use ;   if  so,  this  will  amount 
to  felony.    We  will  beg  leave  to  call  our  wit- 
nesses, and  then  leare  it  to  your  lordship*s  di- 
rections. 

&/.  Gen.  Call  John  Turner.  (Who  was 
sworn.) 

Mamhridge.  My  lord,  Mr.  Attorney  Gene- 
ral, in  his  declamation  that  he  hss  made,  was 
pi«ued  to  admit,  that  if  there  was  a  legal  dis- 
tress made,  there  could  be  no  attempt  upon  my 
iife. 

Att,  Gen,   My  declamation! 

Bambridge.  That  Mr.  Attorney,  in  his  de- 
clamation allowed,  if  it  was  a  distress 

Ait,  Gen,  My  declamation  I  I  said,  that  it 
would  appear  as  a  colour  of  distress  to  commit 
a  fraud. 

Bambridge.  Yon  meant  in  fraudem  hgis, 

Att,  Gen,  I  spoke  in  £ngUsh,  believing  it  to 
be  more  intelligible  to  yon ;  you  may  make 
use  of  Latin  words  if  you  will. 

Sal,  Gen,  Did  you  know  Mrs,  Berkley,  and 
when? 

Turner.  Yes ;  I  knew  her  in  October,  1727- 

Sol  Gen.  How  came  you  to  be  acquainted 
with  her? 

Turner.  By  being  a  prisoner  in  the  Fleet 
prisoo ;  she  was  a  prisoner  at  the  same  time, 
and  lodged  in  the  second  gallery,  within  two  or 
three  roofns  of  mine. 

Sol.  Gen.  In  what  Aart  of  the  gaol  did  yon 
lodge  ? 

Turner.  I  lodged  on  the  master's  side,  in  the 
•ecood  i2rallery. 

Sil,  Gen,  flow  ioDgf 


Turner.  I  had  the  misfortune  to  be  there  tw» 
years  before  this  seizure  was  made. 

Sol.  Gen,  You  mention  a  seizure,  give  an 
account  bow  it  was  made. 

Turner.  I  was  called  in  by  Pindar. 

Sol.  Gen.  What  day  ? 

Turner.  Between  the  25d  and  37th  of  Oe« 
tober,  1787. 

Sol.  Gen.  What  were  you  called  lo  forf 
What  to  do? 

Turner.  I  was  csUed  in  by  Pindar,  and  ho 
told  me,  that  a  distress  was  to  be  made ;  for 
being  an  upholder,  Mr.  Bambridge  called  me 
frequently  to  moke  distresses. 

sol.  Gen,  Who  was  there  ? 

Turner.  Pindar,  and  I  think  King. 

Sol,  Gen,  Was  Mrs.  Berkley  there  then  f 

•  Turner.  Yes,  but  not  Bambridge* 

Sol.  Gen.  What  did  you  do  P 

Turner.  I  took  an  mrentory  of  all  that  did 
appear ;  we  did  not  then  open  any  boxes ;  mm 
mentioned  them  in  gross,  and  took  every  thing 
that  appeared  in  the  room,  as  earthenware,  bed 
and  bedding,  and  snch  like  tilings.  In  about 
fourteen  days  afterwards,  Mr.  Bambridge  came 
again,  and  1  was  called  in. 

Sol.  Gen.  Was  there  any  thing  more  dono 
then  P 

.    Turner.    Nothing  more  than  taking  an  in- 
venlory. 

Sol.  Gen.  Was  there  any  constable  there  P 

Turner.  There  was  a  person  there,  who  said 
he  was  a  constable, 

Sol,  Gen.  Who  was  there  the  second  time, 
about  fourteen  days  after  the  first?  Was  Mr. 
Bambridge  there? 

Turner,  Yes,  after  they  had  broke  the  door 
open,  I  was  called  in,  and  she  said,  they  had 
committed  felony. 

Sol,  Gen.  Did  yon  hear  it  said,  whilst  Mr. 
Bambridge  was  tht^re  ? 

Turner.    Yes. 

Sol,  Gen.  What  did  Mr.  Bambridge  say  P 

Turner,  Mr.  Bambridge  wondered  the  trunks 
were  not  opened  before,  and  asked  Mrs.  Berk-* 
ley  for  the  keys,  and  when  she  would  not  give 
him  the  keys,  Mr.  Bambridge  himself  broke 
open  the  trunks,  and  rifled  them. 

Juryman,  Was  it  in  the  presence  of  Mrs. 
Berkley  Y-^Tumer.  Yes. 

Juryman.  Was  she  there  all  the  time  ? 

Turner.  She  was  there  all  the  time. 

Sol,  Gen.  What  did  you  do  then? 

Turner,  When  the  boxes  were  opened,  I 
made  an  inventory  of  all  that  was  in  them ; 
here  are  both  inventories. 

L.  C.  J.  Eyre,  Tell  us  who  broke  open  the 
boxes. 

Turner.  Mr.  Bambridge  himself. 

Sol,  Gen.  Tell  my  lord  what  was  particu- 
larlv  mentioned  in  the  inventory,  what  thefirst^ 
aqd  what  the  second  time. 

Turher,  The  inventory  was  dated  the  93d 
of  October,  1727,  for  56/.  for  rent  due  to  John 
Hugnns,  esq. 

Sol.  Gen.  Who  wrote  the  title  P 

Tunzfr.     Mr.  Bambridge  wrote  it  upon  t 
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lo6ft6  fkmse  of  |wptr,  and  Mid,  Ldt  tke  iHle  be 
so,  and  the  date  be«o. 

&»/.  Gen.  Wbeii  was  the  fintdistress  made  ? 
Distioguish  the  two  timeB. 

Turner,  I  take  it  the  fbrKier  dtstaesa  was 
about  the  27th  of  October,  aad  the  aecand,  the 
Cd  or  4th  of  iNoveinber. 

£.  0.  J.  Who  made  the  first  distress  ?  Who 
\nk  tbere? 

Tkirner.  The  firat  distresa  was  taken  by  Pin- 
l9ar,  Mr.  Bambitdge  was  not  there ;  tbeo  1  took 
Inveatory  of  the  boxes,  aod  set  down  ao  maoy 
4HNid  boxes. 

SoL  Gen,  Afterwards,  you  say, «  parttcalar 
iDYentory  was  made  on  the  4th  or  ^tti  of  No* 
▼ember? 

Tmmer.    Yes,  I  believe  it  might  be  about 
that  time,  -but  1  can't  4)e  poaiiire,  not  thinking , 
it  would  be  called  in  i|iiestion. 

Sol,  Gen,  In  what  manner  did  you  make  the 
4ilVe(itory  ? 

Turner,  I  made  the  mveBtery  as  Mr.  Bam- 
Md^e  directed. 

L.  C,  J.  Give  an  aceoont  what  you  inserted 
^he  first  time  of  taking  the  inventory. 

Turner,    A  bedstead  and  sackiog-bottom, 
•NM^itii  Citina  atvff  fiirnitore,  a  feather  bed  and 
bolster,  a  down  pillow,  two  blankets,  a  calico 
-quilts  two  pairs  <yf'  sheets,  two  pillow-JMcrs,  two 
cane  and  two  stuff  chairs,  an  easy  chair  and 
cushion,  two -tables,  a  looking  glass,  a  fire 
Mihorel,  tongs,    peker,  and    woodin  lender,  a 
gridiron,  a  pair  of  bellows,  a  hearth  brush,  a 
•brass  band  candlestick,  two  tin  tinder-boxes,  a 
-kettle  and  -two<drink4Ag  |M>ts  ditto,  lour  boxes 
and  two  trunks,  three  pairs  of  dimity  window 
curtains  and  vallins,  one  curtain-rod,  two  hair- 
iirooms,  a  large  India  hand  tea-board,  eleven 
printed  books,  a  pewter  standish^  two  knives, 
three  forks,  two  tin  coffee-pots,  a  sauce-pan 
and  skimmer  ditto,  a  chocolate- mill,  one  hun- 
dred vessels  of  stone  and  earthen  w<are  ;  -this 
was  the  first  inventory. 

L,  C.  J,  Was  there  any  valuation  «f  the 
goods  in  the  inventory  ? 

Turner.  Yes,  Mr.  Bambrtdge  desired  me  to 
:have  a  partieular  valuation  of  each  thing,  which 
I  gave  to  Mr.  Bam^ridge. 

Juryman,  Have  you  a  copy  of  that  valua* 
tionf 

Turner.  No,  I  gave  it  to  Mr.  Bambrid]^. 

L.  C.  J,  When  did  you  give  it  to  Mr.  Bam* 
bridge  ? 

Timer,  Wh«n  I  finished  it ;  a  day  or  two 
afier  the  distress. 

L.  C,J,  Tliatwasafterthe4th  of  November. 

SoL  Gen,  Give  to  my  lord,  and  the  jury,  the 
reason  for  giving  the  inventory  to  Mr.  Barn- 
bridge. 

Turner,  It  was,  that  Mr.  Bambrtdge  might 
Imow  how  to  dispose  of  them. 

&/•  Gen.  Go  on  to  the  second  inventory.  - 

Turner.  A  large  silver  handle  knife  and  fork, 
two  silver  spoons,  two  tea  spoons,  strainer  and 
tongs,  a  bowl,  and  handle  of  a  spoon  ditto,  three 
gilt  tea  spoons,  a  strainer  and  tongs  ditto, 
twanty  oancaa  and  a  bail'of  gold  lac&,  two^cor- 
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ttelian  seals  aet  in  gold,  and  a  ring  I  took  lobe 
a  crystal. 

Sol.  Gen.  Do  you  know  it  wh«o  you  seeiU 

Turner.  No. 

Att.Gen,  Who  directed  you  to  set  domi  a 
crystal? 

Turner,  f  do  not  know  partkularly,  evoy 
body  was  of  opinion  ii  was  aorystaii 

Alt,  Gen,  How  many  rii^s  were,  there  ? 

I'urner.  I  saw  but  one  xiog,  the  others  wane 
loose  stones. 

Sol.  Gen.  You  may  go  on  with  the  inventory. 

2'umer.  One  stnsll  eowtald,  o«e  small 
ganiet,  .a  -seed  pearl,  five  diaper  napkias,  a 
stitched  lop  of  a  toilet,  with  \me  oivsiia  falls, 
a  two  pinner  head  of  Mecklio  lace,  a  pair  at' 
nsiflea,  a  handkerchiet'  and  apron  -ditto,  ana 
Fiaaders  hioed  cap,  worked  head,  and  a  pair  sf 
three  double  ruffles,  one  head  of  iialf*breadi|i 
laoe,  siiid  a  pair  of  single  ruffies,  leu  odd  piecoi 
of  Flanders  and  Colberteen  lace,  about  Ihar 
yards  of  black  lace,  a  farfaele  wed  scarf  and  hood, 
trimmed  with  black  lace,  one  yard  of  blue  lus- 
tring, two  yards  of  white  sarsenet,  blae  satlin 
svfiident  ior  a  lining,  striped  dimity  sufficisai 
for  *a  gown  and  pettksoat,  aome  old  Persian 
for  a  lining  to  ditto. 

SoL  Gen,  Betore  you  go  off  from  this  par- 
ticular, I  milst  ask  you  a  question  or  two: 
these  mentioned  in  tlie  inventory,  sufiicfeat  for 
a  gown  and  petticoat,  and  sufficient  for  a  lining; 
were  these  pieces -of  silk,  or  were  they  madai|p 
iato  clothes  ? 

Turner,  These  were  thioga  that  had  been 
scowdred  and  roiled  up. 

Sol,  Gen.  Was  the  dimity  ? 

Turner,  Yes,  it  was  roiled  up  as  comiog 
from  the  scowerers. 

L.  C.  J.  Was  it  in  the  shape  of  a  garmeat? 

Turner.  Yes,  it  had  been  a  garment,  but  wss 
then  rolled  op. 

SoL  Gen.  Was  it  in  regxurd  to  the  lining  tfaa 
same  f-^'jTttrfitfr.  Yes. 

Sol.  Gen.  Be  pleased  to  observe,  the  bloe 
aod  white  fiowered  sattin,  which  is  set  down  in 
tiie  inventory,  to  be  safficieBt  for  a  gown  aad 
petticoat,  was  that  made  up  ? 

Turner.  That  was  made  up. 

SoL  Gen.  How  came  you  to  put  it  down,ia 
much  sufiicventfor  a  gown  and  petticoat? 

Turner,  i  observed  at  that  very  time  to  Mr. 
Bombndge,  and  tohl  him,  we  usually  did  not 
distrain  wearing  apparel ;  u|ioii  wliMsh  he  tbeo 
said,  pat  it  down  sufficient  ibr  wearing  appafel. 

L.  C.  J,  Give  a  direct  account  uf  that  par- 
ticular again. 

Turner.  I  said  to  Mr.  Bambridge, — Sir,  we 
don't  usually  set  down  wearing  apiwrel ;  tbeo 
Mr.  Bambridge  sakl.  Put  it  down  a«ffioient  for 
luoh  and  such  a  thing,  particulariy,  aaraooft 
sufficifiit  for  the  Uoing  of  a  i^wo,  which  w$ai 
made  up  ;  if  it  was  the  body  of  a  4{own,«ha  W 
me  put  it  down  aufiioieat  for  a  hody,  ood  the 
rest,  of  a  lining,  sufficient  for  a  lining. 

SoL  Gen.  The  question  is,  Whcthcff  th^ 
were  actually  made  up,  and  aet  donui  ^illy  aotf* 
cieot? — Tufntr,  Yet. 
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SoLGen,  Mentioo  them  putkmlarl^* 
IWiMT.  There  wm  ianeoet,  eofficient  for  a 
wn»MBf-9DWD,  thttwasactaallj  made  up. 

SoL  Gtn.  Yoa  just  now  said,  that  thethingt 
70B  have  meatiooed  70a  gave  a  valuation  of 
•eoaralelj  to  Mr.  Bambric^e ;  was  there  any 
vaJaaiMMi  on  the  inventory  you  kept? 

Turner,  TbetotaUnm  agrees  with  th^same 
uMr.  Bambridge  had,  5L7L  16f.  9d. 

SoL  Gsii.  Do  yon  remember  any  dilooiarse 
you  had  as  to  the  setting  the  value  f 

Timer,  Upon  a  cnrsory  view  of  taking  the 
iaveaiary,  I  broagfat  Hto  dO/.,aad  Mr.  Bam- 
bridge said,  You  have  over-rated  these  things ; 
yea  most  eonsidev  there  is  a  chaive  atteanng 
tbii  distress,  and  paying  you  besi&s,  and  that 
voold  lessen  the  value  or  the  thkigs }  and  bid 
me  sensider  it  a^n,  and  npon  looking  it  «ver 
again,  Ibroiwhtit  to  37/.  16m.  9d, 

SoL  Gen*  Were  you  upon  oath? 
.  Turner,  When  1  signed  the  loventory,  and 
finiibed  it»  there  was  a  constable,  and  I  did 
lake  an  oath,  and  1  told  Mr.  Bambridge  there 
ssgbt  to  be  two  persons  to  make  the  appraise- 
ment ;  to  which  Mr.  Bambridge  said,  I  might 
tike  Pindar ;  but  Pindar  refused,  so  only  my- 
lelf  signed  it. 

SoL  Gen.  Pray  give  an  aoconot,  if  you 
kasw)  what  is  beoome  of  the  goods  in  the  in- 
ventory? 

Turner,  I  do  not  know  any  thing  of  them 
bat  by  rumour. 

Sol.  Gen,  Did  yon  see  any  of  the  things 
carried  away  by  Mr.  Bambridge  ? 

J\tmer.  Ves,  the  wearing  apparel  and  seals ; 
the  eeals  he  pot  into  his  pockets. 

X.  C.  J,  Tell  what  he  put  in  bis  pocket. 

2\tmer,  The  gilt  silver  tea  spoons  and  rings. 

L.  C,  J.  What  did  be  put  in  the  port* 
nanteau  ?— Turner.  Thoelothes. 

X.  C.  J.  Were  these  in  the  inventory  ? 

Turner,  Yes. 

SoL  Gen.  What  became  of  theportmanteau? 

Turner,  It  was  earried  out  of  the  room  by 
Mr.  Baoabridge's  servant 

SoL  Gen,  Was  there  any  brush,  snch  as  is 
seed  to  dean  jewels  with  ^ 

Tkmer,  Yen ;  Mr.  Bambridge  looked  verv 
narrowly,  and  at  last  a  brush  appeared  :   and, 
■pen  seemg  of  that,  be  aaki.  Certainly  there 
aomcHi 


.^ Jiaationds :  upon  which  Mrs«  Berkley 

was  very  much  chagrined ;  and  she  said.  If 
you  find  them,  will  you  take  them  ?  And  ai%er 
that  be  searched,  and  found  the  rings  and  other 


Sol,  Gen,  Was  there  any  discourse  about 
Men? 

Turner,  There  was  a  large  parshment  in  a 
tme;  abe  aaid  it  was  a  decree:  It  was  in  a 
great  round  case,  which  Mr.  Bambridge  took  ; 
■pen  which  Mia.  fierkl^  said,  What,  will  you 
*lmmage  nay  papers  P  Yes,  says  he ;  and  if  1 
^  ««y  iMDdser  biUs,  1  will  make  use  of  thtm. 

Sol,  Gen.  What  became  of  her  after  they 
stewed  the  rooaa^ 

Tkmer,  After  the  first  seizure,  she  was 
^ed  oot  of  her  room^  and  put  oathc  cooMaon 
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side,  and  kept  there  till  the  second  selaaio  was 
made,  and  then  she  was  put  into  a  room  without 
abed. 

SoL  Gen,  Was  there  any  furniture  leA  ? 

Turner,  There  waa  eartbenr  ware,  and  stuff 
curtains;  but  no  bed. 

SoL  Gen,  How  has  she  lain  since  ? 

Turner.  Without  a  bed. 

SoL  Gtn,  What  conditk>n  of  mind  waa 
she  in? 

Turner.  Sometimes  she  tslked  yery  well, 
and  much  to  the  purpose ;  at  other  times  sh«> 
wouhl  talk  wild,  and  would  not  believe  that 
lord  Harconnt  waa  dead;  for  she  said,  hn 
would  do  her  justice  upon  them  (meanim^  Mr. 
Bambridgb  and  his  accomplice).  I  said  hOt 
was  dead :  She  made  answer,  she  would  not 
believe  me ;  for  they  would  tiod  him  alive  to 
their  costs. 

SoL  Gen,  How  did  the  woman  behave  her* 
self? 

l\irner.  The  woman  was  much  reservedf 
and  kept  herself  to  herself  very  much.  She 
talked  much  to  the  purpose  when  she  did  talk  ^ 
but  it  was  difficult  to  get  her  into  it* 

Ait.  Gen,  In  disposing  of  the  goods  in  th« 
manner  yoa  did,  sumcient  lor  such  and  such  a 
thing,  what  reason  had  you  to  do  it  ? 

Turner,  It  was  Mr.  Bambridge*s  positivn 
directions:  I  sliould  not  have  thought  on  it 
myself. 

L.  C.  J.  Who  made  the  difficulty  ficst  P 

Turfier.  I  did,  and  said  it  was  not  customary 
to  pot  down  wearing  apparel  in  invcntorisa  upon 
seizures;  upon  which  he  bid  me  alter  the 
names:  I  said  it  was  not  proper  to  niter  the 
names,  and  they  ought  not  to  be  mentioned 
at  all.  \ 

L.  C.  J.  What  did  Mr.  Ban^ridge  say  ? 

Turner,  Mr.  Bambridge  said,  I  must  hara 
you  let  them  be  set  down^  stuff  or  silk  suffioieni 
to  make  a  gown,  or  whatever  it  was. 

L,  C,  J.  Did  you  set  them  down  accord- 
ing  to  the  bestof  your  judgment? 

Turner.  I  did. 

SoL  Gen.  Was  that  the  real  value  yoa  set 
upon  them  ? 

Turner,  The  first  valaatMm  was  the  price  I 
would  have  given  for  them ;  and  when  Mr« 
Bambridge  said  the  costs  on  the  distress  would 
come  to  more,  I  reduced  them  three  pounds.*  , 

Sol,  Gen.  Would  you  h«re.  given  the  value 
first  set  upon  them  ?r*-lVrficr.  Yes. 

L,  C.  J.  Had  you  any  other  reason  to  alter 
the  vahie,thaB  that  Mr.  BambridgeMd  yoa? 

Turner.  No. 

Bembridge.  I  deske,  my  lord,  he  may  be 
asked,  whether  I  did  ncA  jaaut  upon  having 
every  thing  partieularized  m  the  inventory. 

Turner.  Yes,  you  did. 

Bambridge.  Yon  say,  I  did  demand  the 
keys  of  Mrs.  Berk%,  and  she  refused  to  let 
me  have  them,  and  then  the  boxes  were  openedf 

Turner,  Yes,  I  said  so. 

L,  C,  J.  I  thought  yottdid. 

Bemhridge.  My  lord,  Turner  said  that  there 
was  some  gold  laoe.«*^W  hoaa  was  that  ? 
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Titmer,  ft  was  the  triraminfif  of  the  flowered 
cait  of  clothes ;  it  was  thetriiniiiing  of  the  suit 
of  satt'iD  clothes ;  part  of  the  lace  was  remain-^ 
log  on  them. 

*'   Baimbridge.   Were  there  not  sereral  things 
liDmadeP 

Turner,    I  said,  that  called  a  striped  dimity 
^me  from  the  scowrer's. 
( vX.  C.  J.  As  to  the  dimity,  giro  aa  account 
.  £ow  that  was  set  down. 
f*' Turner.  That  I  set  down,  as  it  appeared  to 
Itae' coming  from  the  dyer's  as  a  roll  of  silk. 
'  Bambridge.   Were  the  things  taken  away, 
^rt  mentioned  in  the  inventory,  or  the  whole  f 
•  Turner,   All  that  I  saw  taken  away  was  in 
the  inyeutorv. 

>   L,  C,  J,  is  the  inrentory  the  same  you  de- 
livered to  Mr.  Bambridge  r 

Tunier.  He  had  erery  article  here,  with  the 
prices  annexed.  It  is  a  wonder  I  had  any 
copy  ;  for  1  did  not  apprehend  that  any  person 
would  call  upon  me  about  it. 

Bambridge.  I  desire  Mr.  Turner  may  ac- 
.  quaint  your  lordship,  as  to  the  conyersation 
that  was  between  me,  Mrs.  Berkley,  and  him, 
at  the  time  of  making  the  distress. 

Ikimer.  Mr.  Banobridge  said,  it  was  a  shame 
the  should  lire  so  long,  and  not  to  pav  any 
tent ;  for  that  it  amounted  to  fifty  poumls  and 
upwards,  and  she  had  money  enough  to  pay 
it ;  and  said,  I  am  informed  you  have  been 
•bused,  and  I  will  enquire  into  your  affairs, 
and  see  if  I  can't  extricate  you  out  of  your  dif- 
fiicultie^. 

X.  C.  X  I  think  there  was  a  demand  of 
56/. ;  was  there  not  f 

Turner.  I  did  not  hear  of  any  demand;  he 
only  talked  of  it. 

t,  C.  J.   What  did  Mrs.  Berkley  say  ? 

T\imer,  She  said,  it  was  the  bouse  of  the 
kiuff ;  and  if  she  was  there,  the  king  should 
find  her  a  bouse. 

Bambridge,  I  destre  he  may  be  asked,  whe- 
ther, when  I  was  in  the  room,  he  did  conceive 
what  was  done  was  with  a  felonious  intent. 

Turner.  I  did  think  your  jiower  'Was  suffi- 
tfent  to  do  it. 

•Bambridge.  Have  yea  made  any  other  ap- 
praisements?—Titrner.  Yes. 

Bambridge.  Did  yon  make  any  alteration  in 
them?— Tttrn^r.  No. 

Bambridge,  Was  the  appraisement  done  in 
a  private  manner,  or  did  every  body  know  it  ? 

Turner,  Every  body  did  knoif  it. 

Batnbridge,  Were  anpraisements  otoally 
made  publicly  or  privately  f 

Turner,  Pmdar  used  to  come  and  say,  there 
aregoodstobedisUrained;  so  I  did  it 

L.C.J.  So  it  was  left  to  you  then,  to  ap* 
praise  as  your  discretion  should  lead  yon? 

Turner.  Yes. 

L.  C.  J.  Pindar  came  to  you  now,  in  this 
affair?— !n<m«r.  Yes. 

Bambridge.  Pindar,  my  tord,  was  indkted, 
to  take  off  his  evidence. 

Mr.  Just.  Reynolds.  Was  there  a  conttable 
the  firit  time  </takiog  the  distrcM  ? 


Tupter.  Yes. 

Ait.Oen,  You  said,  there  was  a  man  called 
a  constable:  Did  yon  know  him  to  beaeoa* 
stable? 

Turner.  I  believe  he  was  a  constable. 

Alt.  Gen,  Did  you  believe  the  man  that 
came  a  second  time,  to  be  a  real  oonstiMe  ? 

Turner,  Yes.  It  has  been  enquired  iats 
since. 

Bambridge,  1  f  it  was  a  fekwy ,  it  wu  a  fekmy 
committed  in  October  17S7,  and  not  com* 
plained  of  till  February  or  March  last 

L.  C.  /.  You  are  not  come  upon  your  de» 
fence  yet. 

Bambridge,  Do  you  iiot  know  the  name  of 
the  constable? 

Turner,  I  think  he  was  a  corner. 

Bambridge,  Was  it  the  constable  that  onllj 
attended  upon  seizures? — Turner.  Yes.. 

Mr.  Filmer,  You  say,  that  Pindar  wai  de- 
sired by  Mr.  Bambridge  to  assist  in  the  ap- 
praisement ;  what  business  was  Pindar  of? 

Turner,  He  was  a  distiller. 

Mr.  Filmer.  Did  he  not  undertake  the  ap« 
praising  of  the  e[oods  ? 

!I\Lmer.  No,  he  refused  it 

Mr.  Filmer.  Did  not  Mr.  Bambridge  prof 
him  to  it  ?— Z\(mer.  Yee. 

Mr.  Filmer,  Was  there  a  constable  die  «- 
cond  time  ?^'Tumer,  Yes,  both  times. 

Turner  was  going  away ;  but  wss  cillei 
back  at  the  request  of  Mr.  Bambridge,  he  de- 
siring to  ask  him  a  question  or  two  more. 

L,  C.  J.  Propose  your  questions  to  the  Cooft 
first. 

Bambridge.  I  desire  be  may  acquaint  jsm 
lordbbip,  wnetlier,  at  the  rime  when  he  apprais- 
ed the  goods,  f  did  not  recommend  it  to  Mn. 
Berkley  to  pay  the  rent;  and  said,  I  woaM 
stay  some  time,  and  save  the  goods  from  heaf 
disposed  of. 

Fuller.  Mr.  Bambridge  did  say  she  wu 
imposed  on ;  and  said,  he  woald  give  her  loy 
assistance,  and  bid  her  send  to  ha  friends  te 
get  money  to  pay  the  rent 

L,  C.  i.  He  said  be  wonld  stay  ? 

Turner,   I  did  not  hear  him  say  it 

Alt.  Gen.  What  did  be  say  ? 

Turner,   He  said  he  woiud  assist  her,  dbt 
being  imposed  on ;  and  did  desii^  her  to  send , 
for  money  to  pay  the  rent ;  but  I  did  not  hev 
him  say  any  words  as  to  hia  staying  fortbt 
rent 

Thomas  Wilkituon  sworn. 

Mr.  WiUes,  Do  yon  know  Blizabeth  Bok* 
ley  f^WUkinson,  Yea. 

Mr.  WiUes.  Did  yon  know  herinOetl7<T? 

Wilkimon.  Yes. 

Bambridge,  I  desire,  mj  lord,  befbrsbeii 
further  examined,  he  may  be  asked  whst 
money  he  has  reoeivcdy  and  bow  Jang  he  Iim 
been  kept  to  siveevadonoe  againat  me  ? 

jL  C.  J.  That  is  not  m  qncotion  fil  tt  h« 
aned. 

BamM^e.  It  istnie^  I  ana  awe. 
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Mr.  Just  Mtynoids,  Yon-  miMl  pinrcf  that 
L,  C.  /.  Yoa  cftooot  ask  a  mao  any  (bing 
that  tends  to  accase  htmtelf. 

BamMdge.   I  don*t  ask  to  the  corruption ; 
bot  whatber  be  received  the  mooey. 

Mr.  Just.  ReimoU*,  It  carries  an  impatatiQa 
witkiL 
Mr.  Willdn  Ho  may  prove  it  if  he  can. 
Att.  Gen.  If  Mr.  Bambrid^e  prove  it,  it  will 
go  only  to  the  credit  of  the  witness.  V 

Mr.  WUk$,    If  he  don't,  it  will  |?o  as  to  his 
«wo  credit.     Yon  knew  Mrs.  Berkley  in  OcU^ 
^,  1797  f—WUkinson.  Yes. 
Mr.  WiiUs.  Where  did  she  lodge  ? 
Wilkinson.    In  No.  8,  near  the  front  of  the 
ysid. 
Mr.  WtUes.  Where  did  yon  lodge? 
Wilkinson,  On  the  common  side, 
Mr.  Willis.  Did  yoa  see  Mrs.  Berkley  at  her 
door,  when  it  was  broke  open  ? 
WUkinson.  Yes. 

Mr.  Willis.    What  time  of  the  year  was  it? 
Wilkinson.   The  latter  end  of  October. 
Mr.  Willes.  What  time  of  the  day  ? 
Wilkinson.  At  six  o'clock  at  night. 
'    Mr.  WUks.   Was  the  door  locked  when  sbe 
wasthere? 

Wilkinson.  It  was  locked  with  two  padlocks ; 
one  Pindar  took  off. 

Mr.  WilUs.  Who  wasthere? 
. .  Wilkinson,  Mr.  Bambridge,  a  constable,  and 
Baniea. 

Mr.Willes.  Did  Pindar  take  off  the  padlock 
of  bis  own  accord? 

Wilkinson.   Mr.  Bambridge  ordered  him  to 

tdke  it  off.   There  was  another  padlock  on^  and 

Barnes  went  to  fetch  a  hammer  to  break  it  off. 

Mr.  WdUs,  Who  ordered  him  to  fetch  a 

hiBUDer? — Wilkinson.  Mr.  Bambridge. 

Mr.  Willes.  Did  they  attempt  to  break  off  the 
padlock  with  that  hammer? 
Wakinson.  Yes. 

Mr.  WiU€s.  Was  Mr.  Bambridge  by  all  the 
time?— IFt/A»niim.  Yes. 

Mr.  WiUes.  Was  the  door  broke  open  with 
the  hammer  ? 

Wilkinson,  Barnes,  because  the  hammer 
voold  not  doy  went  and  fetched  a  poker. 
Mr.  WilUs.  What  did  he  do  with  the  poker? 
Wilkinson.  He  broke  open  the  door  with  it. 
Mr.  WUUs.  Who  stood  by  at  that  time? 
WUkinmm.  Tomer,  mysdf,  Barnes,  Pindar, 
and  Mr.  Bambridge. 

Mr.  WUUu  What  did  Mr.  Bambridge  order, 
after  the  poker  was  brought? 

WHk^nson.  After  the  poker  was  brought,  he 
«dcred  bim  to  break  open  the  door,  and  so  he 
did. 

Mr«  WiUes,  When  the  door  was  broke  open, 
who  went  in  with  the  constable  ? 

WUkinson.  All  went  in ;  Mr.  Bambridge^ 
Baniea,  Pindar,  the  constable  and  myself. 

Mr.  Willes,    Yoo  mention  a  constable ;  do 
yon  know  him  to  be  a  constable  P  • 
Wilkinson,  0|niy  by  his  having  a  stskff, 
Mr.  WHles,    Was  that  all  the  reaaoo  yoa  had 
la  bdicTa  hitt  to  be  a  oonstable  ? 
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Wilkinson.  Yes. 

Mr.  Willes.  Have  yon  seen  him  at  any  other 
time? 

Wilkinson.  I  saw  him  only  then,' and  never 
since. 

Mr.  Willes.  Was  Mrs.  Berkley  there  ? 

Wilkinson.  Yes ;  I  went  to  fetch  her  up, 
and  Mr.  Bambridge  insisted  upon  her  opening 
the  door ;  bat  sbe  would  not  open  the  door  her- 
self;  so  Mr.  Bambridge  ordered  the  door  to  be 
broke  open. 

Mr.  Willes.  When  he  came  up,  and  broka 
open  the  door,  and  came  iati^  the  room,  what 
did  he  do? 

Wilkinson.  Mr.  Bambridge  desired  Mr; 
Turner  to  take  an  inventory. 

Mr.  Willes.  Of  what? 

Wilkinson.  Of  all  the  goods  in.  the  room. 

Mr.  Willes.  Was  Mrs.  Berkley  comelnlo 
the  room  ?  . 

Wilkinson.  Yes,  she  was  there. 

Mr.  Willes.  What  did  Mrs.  Berkl^  say  ? 

Wilkinson.  She  said,  it  was  aYobbery,it  was 
not  justice,  it  was  felony ;  and  she  did  mi* 
doubt  bot  be  woohi  be  brought  to  aooooat  for  i^ 
in  time. 

L.C.J.  Was  sbe  by?  / 

WiUQTuon.  Yes,  and  saw  the  room  broke 
open,  and  Mr.  Bambridge  order  Mr.  Turner  to  > 
make  an  inventory. 

L.  C.  J.  What  did  Mr.  Bambridge  say  then  ? 

Wilkinson.   Set  down  such  and  such* things. 

X.  C.  /.  What  did  they  take  an  account  of? 

Wilkinson.  They  took  an  account  of  some 
things  before  they  opened  the  boxes. 

L.  C.  J.  Were  the  boxes  locked  ? 

Wilkinson.  There  were  two  boxes  locked^ 
and  one  nailed.  . 

L.  C.  J.  Wasthere  any  trunk  ? 

Wilkinson:  Idon't  remember  that  there  was 
a  trunk. 

Mr.  Willes,  Was  she  asked  to  open  the 
boxes  ? — Wilkinson,  Yes,  but  she  refused. 

Mr.  Willes.  When  she  refused,  who  broke 
them  open  ?  ' 

Wilkinson.  Mr.  Bambridge  broke  open  three 
with  a  hammer. 

Mr.  Willes.  Was  she  in  or  out  of  the  room 
at  the  time? 

Wilkinson.   She  was  in  the  room. 

Mr.  Willes,  What  did  she  say  ? 

Wilkinson,  She  said  it  was  a  robbery. 

Mr.  Willes.  When  the  boxes  were  broka 
open,  w  hat  was  taken  out  ? 

Wilkinson.  Three  suits  of  clothes, 

Mr.  Willes.  Who  took  them  out  ? 

Wilkinson.  Some  were  taken  out  by  Mr» 
Bambridge,  and  some  by  Mr.  Turner. 

Mr.  Willes.  By  whose  order  ? 

Wilkinson.  By  Mr.  Bambridge's. 

Mr.  Willes.  What  was  there  taken  out  ? 

Wilkinson.  China,  flowered  curtains,  tw<^ 
gold  seals,  and  two  rings. 

Mr.  WilUs.  Had  they  any  stones  in  them  ? 

Wilkinson.  One  had  a  stone,  the  other  not. 

Mr.  Wilks,  Were  all  the  things  in  the  boxM 
SLVfyf-^WUkimoih  Yea, 
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I    Mr.  Willes,  By  whose  directions  P 

Wilkinton.  By  tbe  directioii  of  Mr.  Bam- 
bridge. 

Mr.  Willet,  Wert  all  of  tbem,  or  only  semeP 

Wiikinton,  Some  of  tbem;  tbe  bed  was 
carried  away. 

Mr.  WUlei.  Who  carried  it  away  P 

Wiikinton,  I  carried  it  away  mto  a  lomber 
room  in  the  prison. 

Mr.  Willet.   What  became  of  it  afVerwards  P 

Wilkinson.  I  saw  it  carried  to  Dorset- stairs 
after. 

Mr.  Wf7/et.   By  whose  order  P 

Wiikinton,  By  Mr.  Bambridge's  :  I  stood 
there  while  it  was  gone ;  be  ga?e  directions  to 
carry  them  to  tbe  water-side. 

Mr.  Willet.  Did  he  only  give  directions  to 
carry  tbem  to  tbe  water-side,  or  any  where 
alseP 

Wiikinton.  Hcgare  directions  to  carry  them 
to  Wandsworth. 

Mr.  Willet.  When  did  he  p?e  these  orders  P 

Wiikinton,  When  he  earned  them  out. 

Mr.  Willet,   W  hat  became  of  the  rings  P 

Wiikinton,  I  saw  them  'put  in  his  pocket, 
and  he  called  Savage  and  Douglas  to  bcAr  wit- 
ness. 

L,  C,  J.  Wfoat  Was  the  reason  for  calling 
them  to  witness  P 

Wiikinton,  Mr.  Bambridge  said,  that  be  put 
Aem  in  his  pocket  for  fear  of  their  being  lost. 

Mr.  Willet,  What  did  he  order  to  be  put  in 
tbe  portmanteau  P — Wiikinton,  Wearing  ap- 
parel, and  such  like  things. 

Mr.  Willet,  Where  was  it  carried  P 

Wiikinton,  Into  the  lumber  room  above 
stairs. 

Mr.  Willet.  Why  did  he  order  them  to  be 
put  into  the  portmanteau  ? 

Wilkimon,  Because,  he  said,  the  portman- 
teau would  bold  them  all. 

Mr.  Willet,  The  clothes,  -  some  of  them, 
were  very  rich ;  were  they  not  P 

Wiikinton,  Yes. 

Mr.  Willet,  Were  they  put  in  the  portman- 
teau P-^TTtYArtnson.  Yes. 

Mr.  Willet,  Was  Mrs.  Berkley  by  when  the 
rinnfs  were  put  in  his  pocket  P 

Wiikinton,  Yes,  and  he  called  Mr.  Douglas 
and  other  persons  as  witneses  P 

Mr.  Willet,  What  did  Mrs.  Berkley  say  P 

Wiikinton,  It  was  felony  and  robbery. 

Mr.  WUlet,  Did  be  bay  any  thing  to  Mrs. 
Berkley,  when  he  put  them  in  bis  |)ocket  P 

Wilkmton,  Mr.  Bambridge  said,  he  did  no- 
thing but  according  to  law,  and  he  would  an- 
swer it, 

Mr.  Willet,  Was  there  an  emerald  P 

Wiikinton.  Yes,  1  think  there  was  an  eme- 
rald, and  a  garnet,  out  of  a  ring :  be  put  them 
in  his  pocket. 

X.  C.  J,  What  did  he  put  in  his  pocket  P 

Wiikinton.  Two  gold  seals,  two  gold  rings, 
an  emerald,  and  a  garnet. 

X.  C,  J,  Were  the  rings  plain  P 

Wilkimm,   One  of  tSem  I  did  not  sea  p«- 
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Z.C,J,  What  was  the  other  P  - 

WUkinton,  A  stone  ring ;  but  tbe  middls 
stone  was  wanting. 

L,  C,  J,  Were  there  any  things  besides  P 

Wiikinton,  There  were  two  silver-handled 
knifes  and  forks. 

X.  C,  J,  1  only  ask  as  to  those  tbings  be 
put  in  his  pocket ;  did  you  see  any  other  tbiogi 
put  in  his  pocket? — Wiikinton,  No. 

Mr.  Willet,  Did  you  never  see  a  stone  called 
an  emerald  afterwards  P — Wiikinton,  No. 

Alt,  Gen.  Recollect  how  many  rings  thers 
were. 

Wiikinton.  There  were  two  rings,  and  tws 
seals. 

Alt,  Gen.  Are  you  sure  there  were  bat  tws P 

Wiikinton.  Yes. 

Att.  Gen,   Had  they  stones  in  tbem  P 

Wiikinton.  One  of  them  had  a  stone  oot  ia 
the  middle. 

Att.  Gen,  As  to  the  bed  and  beddmg ;  wbj 
did  you  say  they  were  to  fo  to  Wandsworth  ? 
Do  you  remember  the  particular  hands  be  seal 
tbem  by,  to  be  put  into  the  boatP 

Wilkinson,  Tom  King  was  one;  as  to  tbe 
odiers,  I  did  not  know. 

Att,  Gen.  What  did  Mr.  Bambridge  say  is 
your  hearing  P 

Wiikinton,  First,  he  said,  they  were  goisg 
to  be  sold  at  a  sale. 

Mr.  WilUt.  Who  directed  you  to  go  to  Dor- 
set-stairs P 

Wiikinton^  fle  sent  me  down  to  tbe  stairs  ts 
the  waterman,  and  bid  me  tell  bim  to  go  away, 
and  not  stay. 

Mr.  Wiilet.  Who  did  he  bid  you  ask  for  P 

Wiikinton,  He  bid  me  ask  for  the  Wsadl- 
worth  waterman. 

Mr.  Willet,    Where  were  the  rest  of  lbs 


goods  carried  P 

Wiikinton,  To  WiU's  ooiTee-houae  in  Bdl- 
Savage  yard. 

Mr.  Willet.  How  came  they  to  be  earned 
there  P 

Wiikinton,  Mr.  Bambridge  lodged  at  Will'f 
coffee-house. 

Mr.  Willet.  What  were  tbe  things  Ibatwcre 
carried  to  Will's  coffee-house  P 

Wiikinton.  An  easy  chair  was  carried  tbsre ; 
I  carried  it  myself. 

Mr.  Willet,  How  long  was  this  sftar  tbe 
goods  were  taken  from  Mrs.  Berkley  P 

Wiikinton,  Some  days:  itwasleftwiibMr. 
Turner  to  clean ;  and  then  it  was  cairied  to 
Will's  coffee-house. 

Mr.  Willet,  By  whose  order  was  it  csmed  r 

WUkinton.  It  was  carried  by  Mr.  Bsfli- 
bridge's  order. 

Mr,  Willet,  Whom  was  it  d^liversd  toP 

Wiikinton.  It  was  delivered  to  the  mssli 
wife  at  Will's  coffee-house -by  Mr.  Bain- 
bridge's  diredkms:  I  carried  it  up  one  pair  sf 
irtairs.  .      ,_ 

Bambridge.  I  desue  tte  may  acquaint  ywt 
lordship,  if  he  did  not  fetch  Mrs.  BMV  ^  " 
present  at  the  opening  tfafi  door* 

WUkinton.  I  did. 
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X.  C.  J.  •He  Mid  10,  lad'tluit  Barnes  was  ' 
#rdcnd  to  fetch  a  poker  to  ofoo  the  door*-—! 
aak  voa,  whether  he  talked  with  Mra.  Berkley 
lor  tbe  pay  meal  of  riAit,  fm  whioh  the  goods 
were  distrained  P 

IFiftuKoii.  Mr.  Bamhridge  did  saj  some- 
thinff'  to  her  aboat'  seizing  Ibr  rent,  and  he 
vonid  stand  by  it:  She  said,  he  ooqld  not 
seiseweariogf  apoarelfor  rent,  and  told  him  it 
was  fetony,  and  downright  robbery. 

'Bamknigt,  I  must  desire  him  to  aeqoaint 
you,  whether  it  was  not  aome  days  before  the 
goods  were  remored,  after  the  last  distress. 

X.  C  X  Answer  that. 

WUkknum,  FiToorsixilays. 

Hamkriigt.  Were  they  carried  out  publicly  P 

WUHnMrn.  Yes. 

'Bamhridgt^  Were  they  carried  oat  in  tbe 
day-time  ? 

wiUdmtim,   Yes. 

Bsin^Tk^^.  Were  they  not  carried  out  of 
the  lumber  room  pnbhely  in  the  day-time  P 

IFfMMMoii.    Yes. 

Bambridge.  Was  it  a  public  room  to  put 
lumber  in  P 

WmUmmn.    Yes;  but  it  was  always  locked. 

Bambridgt.  1  think  he  has  acquainted  the 
jurv,  that  she  was  present  all  the  time. 

Wilkkuoti.  I  think  she  was. 

JL  C,  X  Was  Mrs.  Berkley  there  during 
the  time  Nr»  Turner  made  the  inventory  P 

Wiikinaan.  1  think  she  was. 

Bambridge.  He  said,  that  1  called  Mr.  Savafife 
and  Mr.  Douglas  to  see  that  I  put  tbe  things 
in  my  pocket :  Mr.  Douglas,  my  lord,  has  tbe 
unbappiness  to  be  charg^  in  the  indictment  as 
an  aoeessary,  though  be  only  came  into  tbe 
room  by  chance,  and  so  I  am  deprived  of  his 
ovidenee :  he  was  put  in  the  indictment  to  take 
off  bis  evidence. 

X.  C.  X  He  is  a  principal  in  tbe  indictment. 

Bambrvige,  He  is  a  gentleman  of  a  rery 
good  family  ;  he  is  the  younger  son  of  a  man 
OT  i|oality.  f  desire  Mr.  Wilkinson  may  ac> 
^uamk  your  lordship,  whether  Mrs.  Berkley 
was  not  present  when  I  said  to  Mr.  Douglas, 
Vnj  take  notice  that  I  put  the  rings  in  my 
pocket. 

L.C.J,  WsssbeP 

WipUfuan,  I  can't  say  positirely,  because  it 
was  jusi  at  last :  at  the  latter  end,  she  would 
not  stay  in  the  room. 

Bambridge,  Was  there  not  a  bed  ordered  for 
her  to  lie  on  P 

WUkiHion.  There  was  a  bed  brought  out  of 
the  lumber  room,  a  nasty  bed ;  and  she  said, 
that  if  ohe  conld  not  lie  on  a  bed  of  her  own, 
she  would  not  lie  jm  that ;  but  went  away. 

X.  C  J.  Yoo  say  she  went  away  }  you 
can't  say  she  was  there  then  f 

Wilkinson.  I  cant. 

Bambridge.  I  desire  to  know,  if,  when  be 
carried  that  bed  up,  he  did  not  bring  another 
down. 

Wiiki^9an.  Yes;  I  said  i^  before,  that  y^n 
fid  order  aAotherbed}  but  1  said  itWM  i^ 
■astyoM, 


X.  C.  X  Tell  us,  whether  thai  was  a  good 
bed  or  not  P 

Wilkinton,  I  can't  say  it  was,  my  lord  :  she 
bad  reason  enough  to  complain  of  it ;  lor  I 
lay  upon  a  better  bed  myself,  and  that  was  not 
it  fhrher,  who  was  a  gentlewoman. 

Bambridge.  Was  it  any  other  than  what  wai 
usual  for  the  people  in  tbe  bouse? 

Wilkinion.  i  bare  known  some  lie  on  sacks  ;. 
hot  because  they  could  get  no  better. 

Bambridge.  Were  there  any  better  beds  there  P 

Wilkitwm.  Yes ;  there  were  three,  and  you 
sent  them  away  with  her's :  ever  since  she 
bss  lain  without  a  bed,  unless  she  has  had  ono 
within  these  ten  days. 

Bambridge.  I  desire  to  know,  whether  Mrs. 
Berkley  was  turned  out  of  her  room,  or  went 
out  of  herself,  at  that  time  ? 

Wilkhuon.  She  went  out  of  it  herself,  when 
her  bed  was  taken  away. 

AmbrdU  Kurgett  sworn. 

Att,  Qen.  Do  you  remember  any  goods 
taken  away  in  the  Fleet  prison,  and  from  whom  P 

Burgea.  I  was  present,  not  at  the  breaking 
open  tbe  door,  but  alter. 

Ait.  Gen.  When  was  it  P 

Burgess.  About  14  days  after  the  S9rd  of 
October. 

Att.  Gen,    Go  on. 

Burgess.  I  heard,  that  Mr.  Bambridge  u^s 
going  in  to  look  on  some  afibirs  of  Mrs.  Berk <« 
ley's,  aud  I  went  into  the  room  a  little  after 
the  i)oor  was  broken  open. 

Att]  Gen.  Who  was  there  P 

Burgess.  There  were  Mr.  Bambri^«,  Tur« 
oer,  l&rage,  Pindar,  Barnes,  and  mlkinsoD^ 
and  one  or  two  more  that  were  strangers. 

Ait.  Gen.  What  did  you  see  done  there  f 

Burgeis.    I  saw  (be  boxes  broke  open. 

Att.  Gen.  Who  broke  them  open  r 

Burgess.  Mr.  Turner  and  Mr.  Bambridgo 
together. 

Att.  Gen.  What  was  there  in  them  P 

Burgeu.  Twenty  ounces  of  Orrice  lace,  ft 
great  many  good  clothes,  and  a  great  many 
good  things. 

Bambridge.  I  desire  he  BDMy  laise  his  voice  ; 
f  cannot  hear  him. 

X.  C.  X  Raise  your  voice. 

Ait. Gen.  Did  you  see  tbe  boxes  broke  open  P 

Burgess.  I  was  there  present,  and  saw  the 
boxes  broke  open  by  Mr.  Bambridge  and  Mr. 
Turner ;  and  saw  the  china  put  into  the  win- 
dow, and  some  Orrice  lace ;  and  saw  an  erne* 
raid,  or  ruby,  which  he  put  in  bis  pocket 

Att.  Gen.  What  did  you  see  at  that  time  f 

Burgeh.  I  saw  tbe  rings  taken  ou^ 

Att.  Gen,  What  did  you  see  put  in  hit 
pocket P  . 

Burgeu,  Onewasapeari,theother  anem^ 
raid. 

Att.  Gen.  Were  they  set  in  rings  P 

Burgess.  They  were  both  separate. 

Att.  Gen.  W bat  is  the  colour  of  an  emerald  f 

Burgess.  It  is  of  a  greenish  colour. 

Att,  Gen,  These  men  were  separate  ftonsf  f 
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Burgeu.  Yes. 

Att:  Gen,  Were  there  uiy  rings  f 

Burgesi.  I  can't  say. 

Att.  Gen.  What  did  he  do  with  thesestones? 

Burgess,  Mr.  Banabridfl^e  put  them  into  his 
pocket,  and  said  they  might* be  lost  if  pat  in 
the  portmanteau ;  and  afterwards,  as  be  was 
drinKittg  punch,  he  took  them  out  of  his. pocket 

Atl.  Gen,  Had  she  any  eold  lace  there  ? 

Burgess*  There  was  gold  lace :  Mr.  Tamer 
went  and  weighed  the  lace,  and  brought  it 
back  again  ;  and  said,  it  weighed  twenty  ounces 
and  an  half. 

Att.  Gen.  Who  took  it  away  F 

Burgess,  I  don't  rememtier. 

Att,  Gen.  You  were  in  company ;  did  yoa 
sot  observe  who  took  it,  or  whether  Turner 
carried  it  away  ? 
.  Burgess,  I  did  not,  upon  my  word,  observe  it. 

Att.  Gen,  Were  you  present  at  the  time  of 
breaking  open  the  boxes,  and  taking  out  the 
goods? 

.  Burgess.   I  was  present  when  three  boxes 
were  broke  open. 

Mt.  Gen,  How  long  did  Mrs.  Berkley  stay 
in  the  room  ? 

Burgess,  To  the  best  of  my  remembrance, 
the  whole  time. 

Att,  Gen.  You  say  yon  were  present  when 
the  boxes  were  broke  open ;  was  Mrs.  Berkley 
there  the  whole  time  ? 

Burgess,  1  do  not  know  whether  she  went 
away  before  or  not. 

Att.  Gen,    I  think  you  said,  vou  did  not 
eome  till  atler  the  door  was  opened  ? 
.  Burgess.  Yes. 

Bambridge,  I  think  you  have  acquainted  my 
ford  and  the  jury,  that  there  were  some  stones ; 
1  desire  you  will  inform  biro,  and  as  to  the  size 
of  them,  if  they  were  small. 

Burgess,  Yes,  they  were. 

Bambridge.  Was  Mrs.  Berkley  there  all  the 
time  ?"  ^Burgess.  I  think  she  was. 

L,  C.  J.  What  did  you  ask  him  ? 

Ban^ridge.  What  size  the  stones  were  of; 
whether  they  were  small  ? 

Burgess.  Yes,  they  were. 

>  Burgess  was  ffoing  away,  and  at  Barn- 
bridge's  desire  called  back  again. 

Bambridge,  Mr.  Bumss  declared,  that  he 
beard  me  declare,  that  I  desired  them  to  take 
uotice,  that  1  put  them  in  my  pocket :  Please 
to  tell  my  lord,  and  the  jury,  what  I  said  when 
I  put  the  stones  in  my  pocket. 

Burgess.  Mr.  Bambridge  shewed  them  in 
his  hand,  and  said,  for  fear  they  should  be  lost, 
they  should  beput  in  his  pocket. 

L,  C.  y.  Did  he  desire  Sava^and  Douglas 
to  remember  that  he  put  them  m  his  pocket  ? 

Burgess,  lbelieve.be  said  so  to  all. 

Saoage  was  sworn. 

SoL  Gen,  Were  you  present  at  the  time  when 
the  goods  were  seized  ? 

Savage.  I  was  going  by  the  end  of  the  gal- 
kryi  and|  hearing  a  bufttl^  went  up. 


Sol,  Gen.  Mentioo  the  tinie. 

Savage,  At  the  time  when 'the  last  inveiitory 
was  taken. 

Sol.  Gen.  What  time  of  the  year  ? 

Savage.  The  latter  end  of  October,  17S7. 

Sol,  Gen,  Give  an  account  of  what  yon 
know  of  this  matter. 

Savage.  I  was  going  by  the  end  of  the 
gallery,  and  observed  a  nfimber  of  people 
at  Mrs.  Berkley's  door,  and  1  went  out  of 
curiosity  to  see  what  was  the  matter,  where  I 
found  Bambridge,  Mrs.  Berkley,  Piodtr, 
Barnes,  Douglas,  and  Wilkinson,  and  after  I 
had  been  there  a  very  little  time,  Bambridge 
asked  Mrs.  Berkley  for  trunks  and  boiei;  1 
went  into  the  room  to  them,  and  Bambridge 
asked  her  for  the  keys  of  her  trunks  and  boxes ; 
she  said,  1  will  ffive  yeu  none ;  to  which  be 
made  answer,  If  you  won't,  I  have  suffidesl 
authority  of  my  own  to  open  them,  and  I  will 
do  it ;  and  ordered  the  trunks  and  boxes,  upon 
her  refusal  to  deliver  the  keyi,  to .  be  broke 
open;  and  Bambridge  broke  open  some  of 
them  himself. 

Sol.  Gen,  What  was  there  found  there  ? 

Savage,  On  examination  of  the  trunks  sod 
boxes,  Siere  were  fofind  wearing  apparel,  gold 
seals,  thread,  and  gold  lace,  clothes  very  good 
of  the  kuid,  fit  for  any  gcDtlewoman  to  wear. 

Sol,  Gen.  Were  there  any  other  things  ? 

Savage.  Yes,  there  were;  for  Bambridge 
found,  m  a  drawer  of  a  table,  a  box,  where 
there  were  rines  and  seals,  and  kiose  stones. 

Sol,  Gen.  How  many  rings  were  there  f 

Savage.  I  think  there  were  four ;  one  was 
red,  it  was  either  a  jg^met  or  a  ruby;  one  of 
them  was  whitish,  with  a  cast  of  yellow,  tbey 
called  it  a  crystal,  I  took  it  to  be  a  topaz. 

SoL  Gen.  Were  there  any  other  stones  ? 

Savage.  Yes,  1  think  there  were;  one.  was  a 
blue  or  green,  another  was  a  ring,  where  the 
middle  stone  was  out,  and  two  diamonds  on  tbe 
side,  two  seals  set  in  gpld,  which  i  took  to 
be  cornelian,  one  white  and  the  otlier  c^d ;  there 
was  also  a  loose  stone,  and  a  pearl. 

Sol.  Gen.  What  was  tlie  loose  stone  ? 

Savage.  I  can't  say  whether  a  garnet  or  not. 

Sol.  Gen.  What  did  he  do  with  them  P 

Savage.  After  he  had  shewn  them,  he  pot 
them  in  his  pocket. 

SoL  Gen,  Were  there  any  other  things  ? 

Savage.  There  was  a  silver  spoon,  knife,  and 
fork. 

SoL  Gen,  What  did  he  do  with  thst? 

Savage.  That  was  put  in  his  pocket,  to  tbe 
best  of  my  remembrance. 

L,  C.  J.  What  became  of  the  seals  sad 
rin^? 

lavage.  He  put  them  into  lits  pocket. 

L.C,J.  Did  he  bid  yon  at  that  time  take 
notice  that  he  put  them  io.his  pocketf 

Savage*  I  do  not  remember  that  he  said  so. 

SoL  Gen.  What  became  of  them  after  be 
put  them  in  his  pocket  f       * 

Savage.  I  do  not  know.  ,  ^ 

SoL  Qcn^  Pid  he  take  thmonlof  hisppdM^ 
there? 
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Smvoge.  (jfOibuthe 
afterwards. 
SoL  Gen,  What  became  of  the  other  goods  ? 
S^oage,  The  most  valiiaUe  part  of  the  goods 
was  packed  up,  and'  put  into  a  portmaoteau 
trunk. 

Sol.  Gen.  You  do  not  know  what  became  of 
the  other  goods  ? 

Savage,  I  do  not  know  of  their  bcoog  carried 
away»  but  there  was  some  white  china  carried 
out  of  the  room. 

Mr.  WUiei.    Had  not  Bambridge  a  house  at 
Wandsworth  ? 
Sinage,  He  had  lodgings  there. 
Mr.  Willet,  Were  the  goods  carried  there? 
Savage,    1  doa't  know  otherwise  than  by 
hearsay. 

Att,  Gen.  Were  you  by  when  Mr.  Turner 
made  the  inventory  P—Savai^e.  Yes. 

Att,  Gen,  Do  you  know  of  clothes  beio|^ 
pot  down  sufficient  for  a  gown,  or  whaterer  it 
was? 

Savage,  Yes,  all  the  clothes  were  put  down 
so. 

AH,  Gem,   Do  you  know  how  they  came 
tobe  put  down  so  ? 
Savage,  Bambridge  ordered  it 
Att.  Gen,  Did  it  arise  from  Mr.  Bambridge 
or  Turner? 

Savage,  Turner  did  object  to  it,  and  said  it 
was  not  usual  to  put  down  wearing  apparel. 

X.  C.  /.    Pray  give  an   account   whether 
Bambridge  gave  anv  reason  for  potting  the 
things  in  his  pocket  r 
Savage.  I  do  not  know  he  did. 
If.  C.  /.  Where  tliey  inventoried  ? 
Savage,  I  was  not  privy  to  the  inventory. 
Ban&ridge,  How  long  were  you  in  the  room  ? 
Savaee.  I  believe  I  was  there  soon  after  vou. 
Bamridgi.   Did  yon  continue  there  all  the 
time? 

Savage,  I  believe  I  was  there  most  of  the 
time. 

Bambridge,  Did  yon  see  any  of  the  goods 
appraised  ? 

Savage,  I  saw  Turner  write ;  but  1  do  not 
know  what  he  wrote. 

Bambridge,  Was  it  done  in  a  clandestine 
BiaBuer? — Savage,  I  cannot  say. 

BaaAridge.  What  convemtion  was  there 
between  Mrs.  Berkley  and  me  ? 

Savage.  What  passed  was  in  relation  to  the 
chamber  rent.  # 

Bambridge,  Did  not  I  say  for  what  1  seized 
them? 

Savage.  You  pretended  to  seiae  them  for 
chamlier  rent. 

Bambridge.  Did  I  shew  the  rings,  or  put 
them  in  my  pocket  secretly  ? 

Savage.  They  were  shewn  to  every  body  in 
the  room. 

Bambridge,  Were  the  rings  shewn  in  the 
colice*room?— iSsvagc.  Yes. 

Baatbridge.  Wkere  is  the  coffee-room? 
Savage,  In  the  Fleet  prison. 
BaaSridge.  Wasit  a  public  place? 
Savage,  Yes,  but  it  was  in  a  private  room 


where  yoo  shewed  the  rings,  in  which  was 
only  your  own  company. 

Jacob  Mendez  Solas  was  set  up  to  be  examined. 

Mr.  FiUner,    Mr.   Matthews,   let  him  be 
sworn  upon  the  Old  Testament,  he  is  a  Jew. 

Mr.  Aettleby,  I  must  object  as  such,  to  his 
beiiiff  sworn  at  all. 

m.  Ju«t.  Reynolds.  1  remember  a  great 
cause  upon  an  indictment,  for  the  stealing  of 
snuff  from  some  Jews,  and  I  remember 
they  were  admitted  to  ^ve  evidence. 

Solas.  I  am  a  Christian. 

Att.  Gen.  The  objection  is  at  an  end,  he  is 
a  Christian. 

L.  C.  J.  Are  you  a  Jew  or  a  Christian  ? 

Solas.  I  am  by  extract  a  Portuguese  Jew, 
but  am  a  Christian  now. 

L.  C.  J.  Have  you  been  baptized  ? 

Solas.  YeSy  my  lord. 

Then  he  was  sworn. 

• 

Mr.  Filmer.  What  do  you  kpow  as  to  any 
diamonds  or  jewels  that  were  brought  to  you  f 

Solas.  One  captain  Douglas  brought  a  ring 
to  me,  to  have  the  stone  pulled  out,  that  i 
might  see  how  much  the  gold  weighed^ 

Mr.  Fibner^  What  sort  of  a  stone  was  it  ?  . 

Solas.  It  was  an  amethist,  but  Douglas  said 
it  was  a  crystal. 

L.  C.  J.  Who  did  he  tell  yon  he  had  it  from  ? 

Solas.  From  Bambridge.  Douglas,  after  I 
told  him  it  was  an  amethist,  and  the  value  of  it, 
went  and  told  Mr.  Bambridge  the  value ;  then 
Barobridffe  came  to  me. 

L.  C.  J.  What  did  Mr.  Bambridge  say  ? 

Solas.  He  asked,  whether  I  was  sure  it  was 
ai^ amethist;  I  told  him  yes,  I  was  sure,  though 
it  was  paler  and  appeared  clumsy;  and  then 
Bambndge  said  he  was  glad  of  it,  and  asked 
me  whether  it  was  not  worth  while  to  put  it  in 
a  ring. 

JL.  C.  J.  Did  jou  tell  Mr.  Bambridge  of 
the  value  of  it  ? 

Solas.  1  cannot  be  certun  of  that 

Mr.  Filmer.  Did  he  say  any  thing  of  the 
ring ;  whose  rin^  did  he  say  it  was  ? 

SoUa*  Captain  Douglas  said  it  was  sent 
from  a  merchant. 

Mr.  Filmer.  But  did  Bambridge  ? 

Solas,  Not  at  that  time. 

Mr.  Filmer,  Did  he  any  time  after  saj 
whose  ring  it  was  ? 

Solar.  Yes,  he  said  it  was  a  ring  of  Mrs. 
Bericley's. 

Sol.  Gen.  You  say  you  took  the  stone  but  ? 

Solas.  Yes. 

Sd.  Gen.  Did  you  set  it  in  again,  after  you 
had  taken  it  ont  ? — Solas,  Yes. 

Sol.  Gen,  Should  you  know  your  own  sett* 
iog,  if  you  should  see  it  ? — Solas,  Yes. 

Then  the  ring  being  produced,  and  shewn  to 
him. 

Sol.  Gen.,  Look  upon  it,  is  that  your  own 
setting  f-^Solas.  I  am  positive  it  is  my  seltinf. 
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Tbtn  tiotherrbig  wM  produced,  mati  alit#a 
to  him. 

Sol,  Geh.  Do  yoa  take  that  to  be  the  same 
Mone  yoH  then  set  T 

SoUu,   h,  is  one  I  set  for  Mr.  Bambridge  in 
thia  ringy  but  oot  tbe  same  stone  be  tbeo 
brooffht,  or  I  suppose  it  might  be  new  polished. 
&?.  Cen,  How  many  rings  did  you  set  for 
Mr.Bambridgef— nSo2a«.  Two. 
Sol,  Gsn,  What  were  the  value  of  ibem  ? 
Soias^  I  set  one  for  Mr.  Bambridge  worth 
Hfty  shiliipgs,  and  another  worth  twentj'  shil- 
lings. 

Sol.  Ccn.  What  might  be  the  price  of  that 
you  set  for  him,  he  told  you  he  had  from  Mrs. 
Berkley  r—>iSb^.  About  twenty  ahillings. 

SoLUen.  Had  you  no  other  ring  brought 
you? 

Sola,   I  bad  one  brought  from  Hr.  Bahi- 
kridge  by  doctor  Coltheart. 
SoL  Gen.  What  was  it  ? 
Solas.  It  was  a  garnet,  with  a  brilliant  in  the 
middle. 

Sol,  Gen,  Whom  did  you  say  it  was  brought 
fromP 
Sola*.  From  Bambridge,  by  doctor  Coltheart. 
Sol,  Gen,  How  do  you  know  that  ? 
SoUu.    He  sent  his  service.     Doctor  Col- 
theart and  one  Will  that  keeps  a  coffee-liouse 
came  to  me»  and  desired  to  know  the  value  of 
a  ring  with  a  garnet,  and  a  brilliant  in  the  mid- 
dle.   I  ^ent  him  word  it  was  worth  fourteen  * 
pounds ;   then  Bambridge  sent  for  me  to  the 
cotfee-rooro,  and  desired  to  know  the  value  of 
it ;  I  said  it  was  worth  fourteen  pounds. 
Sol,  Gen,  What  did  lie  say  ? 
Solas.   He  said,  be  tliought  1  had  valued  it 
for  more  than  it  was  worth. 

Sol,  Gen.  Did  he  tell  you  whom  he  bad  the 
rififi^of? — Solas.  No. 

Bambridge,  My  lord,  F  am  so  unhappy, 
though  so  much  concerned  in  this  afikir,  as  to 
jbe  atao  great  a  distance,  that  T  don't  know  one 
word  the  witness  has  said,  so  don't  know  what 
questions  to  ask  him. 

■  Solas,  If  yon  have  any  questions  to  ask  me, 
1  am  ready  to  answer. 

Mr.  KeitUhy.  You  need  not  ask  any. 
hambridge.    Do  you  know  the  ring  that 
was  brought  to  you  by  doctor  Colthear^wben 
you  see  it  P 

Solas.  Yes,  I  am  sure  I  should  know  it ;  I 
luive  had  it  three  times  in  my  hand  ;  one  time 
you  abewed  it  me,  with  Mr.  BargesSt  andasked 
ine  the  value. 

L,C.J.  You  say  that  Bambridge  had  the 
ring,  what  Use  do  yon  make  of  enquiring  into 
the  value  of  the  ring,  as  to  tbe  one  of  them  be* 
ing  wofth  fourteen  pounds,  and  the  other 
twenty  shillings  f 

Alt,  Gen,  The  statute  requires  a  particular 
▼aloe ;  besides,  we  make  use  of  it  to  shew  that 
Baaibridge  was  endeavouring  to  sell  then  by 
a  private  sale. 

Mr.  Just.  Reynolds.  Were  these  offered  on  ]  brought  in  trunks.  _,« 

Hiebakaif  of  Banbfidfalt  Iw^flld^or  to  know  ]     Alt.  Gen.  Did  you  know  of  any  thiitf  ioM 
Hm  flint  Mdy  f  iii^^mi  Mr.  W«it  f-^Somtd.  Yes. 


Solas.  Onlf  to  know  tbe  value;  ha  seiilta 
know  the  value,  afterwards  He  gsjm  to  ma 
bimself  to  value  them,  having  sent  them  be- 
fore by  Coltheart  and  Will  at  the  coffiBC-hoore. 

Mr.  Willes.  The  use  that  we  mske  of  this 
is,  to  shew  that  the  ring  with  the  brilliaDt  in 
tbe  middle  was  worth  fourteen  pounds,  and 
onl^  valued  as  a  crystal,  and  not  mentioDed  in 
the  invetilory  at  all. 

X.  C.  J.  I  ftbonght  it  was ;  give  me  op  die 
inventory,  (Which  was  done;)  and  kiokisg 
hpon  the  inyeotory,  there  are  two  oorDeKan 
seals  set  in  gold,  a  crystal  stone,  a  gold  rtnf 
with  one  small  emerald,  and  anothfr  with  a 
small  garnet. 

Mr.  Just.  Reynolds.  Thia  is  tbe  ring  called  a 
crystal  ring,  which  Solas  says,  when  brsogfat 
to  him,  he  thought  to  be  a  garnet 

Turner  being  set  up  again. 

L.  C,  J.  Was  thai  small  garnet  mentioDed  io 
the  inventory  as  a  ring  ? 

'/hrser.  No,  my  lord«  it  was  a  lease  sttme, 
otherwise,  after  mentioning  that  crystal  stoot 
ring,  if  the  garnet  had  heen  ft  ring,  1  abaDid 
have  said,  ditto. 

Jacob  Mendez  Solas  being  set  up  again. 

X.  C,  J,  This  garnet  was  brought  to  yoa, 
Mr.  Solas,  aet  in  a  ring,  with  a  brilliant  in  the 
middle,  Was  it  not? 
■   Solas,  Yea,  my  levd. 

X.  C.  X ,  Was  there  any  ather  garnet  with  a 
diamond  in  the  middle? 

Turner.  My  lord,  I  saw  no  auch  ring. 

Mr.  'Bo»ard  awo^'n. 

Alt,  Gen,  Did  Bambridge  lodge  at  year 
bouse? — Howard.  Yea.  . 

Alt,  Gen,  Where  do  you  live  ? 

Howard.  In  Bell  Savage  Yard. 

Ait,  Gen.  What  do  you  call  the  house? 

Howard,  Will's  coffee-house. 

AH,  Gen.  When  did  Bambridfiie  lodge 
there  ? — Howard,  Twelve  months  ago. 

Att.  Gen,  How  long  before  the  seisiire  was 
o^ade? — Howard.  I  can't  tell. 

Att.  Gen.  How  long  did  he  lodge  there  to- 
gether?— Howard.  About  twelve  months. 

Ait.  Gen.  Did  he  lodge  there  in  Oolaber 
1727  ^—Howard.  Yea. 

Att.  Gen,  Do  you  remember  thebrisgin; 
any  goods  to  your  house  ?— Howard.  Yes. 

Ait.  Gen.  What  were  they  ? 

Howard,  I  can't  tell. 

Ait.  Gen,  Were  Ihey  faouah«ld  goods  or 
wearing.apparel  ? 

Howard.  I  do  Mt  know  any  goods  that 
were  brought  in  but  his  own. 

Att.  Gen.    I  ask  you  if  any  goodi  w«f« 

bro^ht  to  the  houae  r 

Mwnrd,  They  were. 

Att.  Gen.  Do  you  know  what  they  were? 

Hoteard.  1  did  not  see  them,  thoy  wers 
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AtL  Gem,  RecoUcct  what  tbey  were. 

Rumard,  There  was  a  gown  and  peUicoat. 

Att,  Gen,  Was  there  one  or  two  ? 

Howard.  I  cannot  tell. 

AiL  Gen,  What  were  they  made  of? 

Htmford.  I  cannot  tell. 

Att,  Gen.  Did  yon  see  them  ? 

Homard,  1  jnst  looked  at  them. 

Ait,  Gen,  Did  you  know  what  sort  of 
dotbes  ? — Howard,  1  did  not  look  at  them. 

Att,  Gen,  What  were  they  sold  for  ? 

Howard,  I  heard  Mr.  West  say,  Mr.  Bam- 
bffidge  had  a  gold  watch  for  them. 

AU,  Gen,  What  were  they  sold  for  ? 

Howard,  They  said  they  were  sold  for  four- 
teen or  fifteen  pounds. 

Ati.  Gen,  How  do  you  know  they  were 
•old  ? — Howard,  I  heard  West  say  so. 

Alt.  Gen,  Do  you  know  nothing  hut  what 
IVest  told  you  ?—j9ba7anl.  No. 

Att.  Gen,  I  ask  you  if  you  were  present 
when  Mr.  Bambridge,  or  any  body  for  him, 
made  any  bargain  as  to  the  selling  any  clothes? 

Howard,  i  was  not  at  the  making  the  bar- 
gam. 

Att.  Gen,  Were  you  present  at  the  time 
when  the  goods  were*deli?ered  to  Mr.  West  f 

Howard,  I  know  nothing  further,  than  that 
I  saw  Mr.  West  have  them. 

Alt.  Gen,  Ha?e  you  heard  Mr.  Bambridge 
talk  of  selling  the  goods,  and  what  he  had  fur 
tli«0Ei? — Howard.  No. 

Att,  Gen,  Do  you  know  of  any  gfold  lace  ? 

Howard,  I  saw  some  gold  lace  that  Bam- 
faridgehad. 

Att.  Gen,  At  what  time  was  this  ? 

Howard,  About  October,  1727. 

Attm  Gen,  Was  it  brought  into  your  house  ? 

Howard.  Yes, 

Ait*  Gen,  You  saw  Bambridge  have  it? 

Howard,    Yes. 

Att,  Gen.  Who  was  that  sold  to  ? 

Howard.  To  one  Mr.  Harris. 

Att,  Gen,  How  much  was  that  sold  for  ? 

Howard,   1  donU  know. 

Att,  Gen,  How  do  you  know  it  was  sold  ? 

Howard,  I  know  Mr.  Harrisbouffht  it  by 
^is  bringing  money  and  paying  it  to  Mr,  Barn- 
bridge. 

Att.  Gen.  How  much  was  it  ? 

Howard,  I  don't  know  the  sum. 

Att.  Gen,  Whereabouts  was  it? 

Howard,   I  don't  know. 

Att,  Gen,  Did  you  see  the  money  paid? 

Howard,  I  saw  it  lie  on  the  table. 

Att.  Gen.  Was  it  gold  or  silver  ? 

Howard.  It  was  both. 

Att.  Gen,  Was  it  ten  or  twenty  pounds  ? 

Howard,  I  don't  think  it  was  so  much  as  ten 
^  twenty  pounds. 

Att.  Gen,    You  saw  the  money  paid  ? 

Howard.    Yes. 

Att,  Gen.  What  was  the  money  paid  for  ? 

Howard,    It  was  paid  for  the  lace. 

Att.  Gen,  Why  did  yon  say  for  the  lace  ? 

Howitrd.  Because  wmbric^e  sold  him  the 
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Att,  Gen,   Do  you  know  from  whom  that 
lace  was  brought  f —Howard.    I  don't  know. 

Att.  Gen,   What  time  was  it,  was  it  about 
October  or  November  ? — Howard.  Yes. 

Att,  Gen.  Did  you  see  any  tea-spoons  ? 

Howard,  Yes. 

Att.  Gen,  Were  they  gilt  P^lfoTvar^.  Yes. 

Att.  Gen.    Whose  possession  did  you  see 
them  in  ? — Howard.  Bambrid^e's. 

Att.  Gen,  How  many  were  they? 

Howard.  Three  or  four. 

Att,  Gen,  Were  there  half  a  dozen  ? 

Howard.  There  were  not  so  many. 

Mt.  Gen,  Do  you  remember  Mrs,  Corbett'f 
buying  any  thing  ? — Howard,  No. 

Mrs.  ^(nrarc?  sworn. 

Sol.  Gen,  Are  you  the  wife  of  the  last  wit- 
ness?— Mrs.  Howard,  Yes. 

Sol.  Gen,  When  did  Mr.  Bambridge  live  at 
your  house  ? 

Mrs.  Howard,  I  can't  tell  directly. 

Sol.  Gen.  Was  it  in  October  17S7  ? 

Mrs.  HBward.  It  was  thereaboutsr 

Sol.  Gen,  Do  you  remember  any  women'e 
clothes  that  were  brought  to  your  house  ? 

Mrs.  Howard,  Yes. 

Sol,  Gen,  Do  you  know  whose  they  were  ? 

Mrs.  Howard,   No. 

Sol,  Gen.  Who  brought  them  into  your 
house? — Mrs.  Howard,  I  don't  know. 

Snl,  Gen,  By  whose  order  were  they  brooght  f 

Mrs.  Howard,  I  don't  know. 

L.  C.J.  Who  brought  (he  clothes  io,  t^ 
whose  use  were  they  delivered  ? 

Mrs.  Howard.  ToBamhridgeV 

L.  C,  J.  Who  were  they  sold  to? 

Mrs.  Howard.  They  were  sold  to  one  Tho« 
mas  West,  by  Mr.  Bambridge. 

Sol.  Gen.  What  was  paid  for  them  ? 

Mrs.  Howard,  I  can  t  tell  exactly  the  sum, 
hut  a  gold  watch  was  gi?en  for  tliem,  whicU 
Mr.  Bambridge  had. 

Sol.  Gen.  Do  you  know  the  goods,  can  yoi^ 
describe  them  ?\ 

Mrs.  Howard,  Yes,  one  was  a  blue  and 
white  sattin  gown,  made  up ;  another  was  e 
worked  gown,  lined  with  a  cherry-coloured 
lining. 

Sol.  Gen.  What  was  it  worked  upon  ? 

Mrs.  Howard,  1  can't  say  whether  itwaf 
bollandorsilk. 

Sol.  Gen,  Do  you  remember  any  other  par- 
ticulars? 

Mrs.  Howard,  There  were  a  black  hood  and 
a. scarf,  with  black  lace  round  thepi ;  there  was 
also  a  tippet. 

Sol.  Gen,  What  was  the  tippet  ? 

Mrs.  Howard,  Sable. 

Mr.  Just.  Reifnolds,  There  is  some  stitched 
embroidery,  part  of  a  gown,  taken  notice  (»f  in 
the  indictment. 

Sol.  Gen.  They  were  all  sold  to  West,  were 
they  not  ? — Mrs.  Howard.  Yes. 

jL.  C.  J.  Did  you  see  them  sold  ? 

Mrs.  Howard.  Yes. 

L,  C.  J.  Did  West  pa j  for  them  ? 
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•   Mrs.  Howard,  Yes,  he  gave  ft  gold  watch 
for  them. 

X.  C,  J.    Was   there  any  thing  else,  bad 
Bamhrid&re  any  money  beside  ? 

Mrs.  Howard.  J  cannot  tell  of  any  thing  bat 
the  gold  watch. 

Sol.  Gen.  Were  there  no  other  things  ? 

Mfs-  Howard.  There  were  tea  spoons. 
'  L.  C.  J.  Htd  they  any  mark  upon  them  f 

JHrs.  Howard.  I  can't  tell. 

Sol.  Gen.  Were  they  sold  7 

Mrs.  Howard,    Bambridge  offered  to  sell 
them  to  me. 
*  Sol.  Gen,  Do  you  remember  any  gold  lace? 

Mrs.  Howard.  No,  bnt  I  rememl^er  some 
silver  lace  taken  off  the  blue  sattio. 

Sol.  Gen.  Was  that  sold? 

Mrs.  Howard,  Yes. 

SoL  Gen.  For  how  much  ? 

Mrs.  Howard.  For  4l.  iOs, 

Sol,  Gen.  Who  received  the  money  ? 

Mrs.  Howard.  Bambridge  received  the  money 
of  Harris. 

Sol.  Gen,  At  what  time  were  these  goods 
sold? 

Mrs.  Howard,  West  bought  them  all  at  one 
time. 

^L  Gen.  Do  you  know  the  time  ? 

Mrs.  Howard,  1  cannot  justly  tell  the  time. 

Sol,  Gen,  Do  you  remember  the  month  or 
year  ? 

Mrs.  Howard.    I  do  not. 

Mr.  Willes.  Did  Bambridge  tell  you  whose 
the  lace  was  ? 

Mrs.  Howard.  He  sold  them  as  his  wife's. 

Sol.  Gen.  We  must  submit  it  to  your  lord- 
ship here. 

L.  C.  J.  The  king's  counsel  have  now  done^ 
what  have  you  to  say  ? 

Bambridge.  I  did  not  hear  what  the  last  wit- 
ness said. 

L.  C.  J.  She  says,  you  sold  a  gown  of  blue 
sattin,  flowered,  to  one  West,  as  your  wife's ; 
she  says,  that  one  Harris  bought  the  silver 
lace ;  that  the  tea  spoons  were  offered  to  be 
sold,  bnt  she  dce^  not  know  whose  they  were. 
Ptow  they  hare  done,  what  have  you  to  say  ? 

Bambridge.  As  to  my  defence,  I  shall  giro 
your  lordship  but  little  trouble.  After  the 
general  accusation  brousfht  sgainst  me;  and  (he 
clamonr  it  has  made  in  the  world,  I  don't  find 
that  there  is  any  thing  answerable  to  it,  or  any 
thing  brought  to  the  point;  the  gentlemen 
have  not  proved  any  felonious  act  against  roe, 
any  thing  fraudulent,  or  any  miibehaviour 
whatsoever.  If  there  was  any  thing  necessary 
to  justify  myself  in,  by  givio;r  an  account  of 
my  conduct  in  my  office,  I  might  do  it  fully  ;  [ 
liaye  the  proper  oBicer  here  ready  to  do  it ;  but 
as  I  see  no  necessity  for  it,  1  will  not  trouble 
your  lordship,  but  submit  it  to  your  lordship 
and  the jury. 

L.  C.  J.  Then  you  will  rest  it  here.---Gen- 
tlemen  of  thejury, —     . 

Bambridge,  J  must  desire  one  favour  of 
your  lordship,  that  if  any  mattei*  of  loiv  should 
arise,  you  w^l  let  (hat  b«  reserved. 


L.  C.  /.  What  the  king's  counsel  say  is 
very  right,  whether  it  was  a  fair  distr^s,  or 
whether  it  was  only  the  colour  ofadtstmi, 
with  any  felonious  intent :  the  attorney-general 
has  stated  that  very  clearly,  that  a  man  may 
do  a  lawful  act  feloniously.  If  tliis  was  done 
with  a  felonious  intent,  then  this  will  be  felony; 
yet  if  it  was  not  done  with  a  felonious  intent^ 
this  will  not  be  felony.  This  was  the  grand 
point  laid  down  b^  the  gentlemen,  that  tbe 
jury  are  to  judge  with  what  design  these  things 
were  taken  away.  v 

Gentlemen,  the  first  witseM  for  the  king, 
who  was  John  Turner,  savs,  that  the  time  of 
taking  those  goods  was  wliilst  Bambriilge  was 
warden,  and  that  Pindar  was  chamberlain; 
and  that  Bambridge  ordered  this  Pindar  to  dis- 
train the  floods  of  Mrs.  Berkley ;  and  that  tbe 
time  of  distraining  these  goods  was  betweea 
the  33d  and  S7th  of  October,  1797.  He  sayi^ 
gentlemen,  that  Bambridge  was  not  then  there 
present;  and  that  she,  Mrs.  Berkley,  was  pat 
out  of  her  room.  After  this,  Bambridge  oasDS 
to  enquire  into  this  affair,  to  see  what  wiis  done, 
Mrs.  Berkley  being  then  on  the  common  side; 
and  he  sent  down  somebody  to  call  her  up,  sbc 
having  locked  the  door.  The  goods,  gentle- 
men, were  as  much  under  her  key-  as  Barn- 
bridge's  :  Bambridge,  I  must  tell  you,  pot  on 
one  padlock,  and  ^he  locked  the  door,  and  pat 
on  another ;  and  wlien  she  refused  to  open  tbe 
door,  he  caused  it  to  be  .broke  open,  and  eoterfd 
the  room.  There  was,  gentlemen,  an  inven- 
tory made  by  one  Turner,  who  had  formerly 
inventoried  goodfl,  and  was  usually  sent  to  for 
such  purposes :  he  says,  gentlemen,  he  had  no 
orders  to  underraUie  the  good:):  Tomer  was 
sent  for  by  Pindar :  he  valued  all  the  goods, «! 
the  bed>  bedding,  &c.  and  as  to  the  boxes,  tliey 
were  not  then  opened :  he  did  not  see  whattbers 
was  in  them ;  but  put  them  in  gross  in  the  iiH 
ventory .  Bannbridge,  gentlemen,  coming  to  look 
after  this  affair,  on  the  3d  or  4th  of  November, 
sent  for  Mrs.  Berkley  to  come  up ;  and  Mm. 
Berkley  came  up  accordingly ;  and  he  desired  to 
have  the  use  of  her  key,  which  she  refosed, 
and  said,  I  think  vou  are  going  to  rob  me. 
Upon  that,  Bambridge,  before  her,  sent  Barnes 
for  tbe  hammer,  to  have  it  to  open  the  door, 
but  it  would  not  do ;  and  then  be  sent  down 
for  the  poker^  and  Barnes  forced  open  the  door, 
and  in  they  went,  Mi-s.  Berkley  along  with 
them.  Bambridge  asked  her  for  the  keys  of 
her  boxes:  she  said,  he  should  have  no  kej^t; 
and  asked  him,  by  what  authority  he  did  it: 
he  said  by  authority  of  warden ;  and  Bambridfa 
then  ordered  the  boxes  to  be  broke  open.  Wbea 
he  had  opened  the  boxes,  Turner  was  sent  for ; 
he  was  to  perfect  the  inventdry,  that  was  in 
part  before  made.  1 1  was  opened  by  tbe  coon- ' 
sel  for  tbe  king,  that  it  was  a  fraudulent  io« 
ventory ;  and  they,  to  make  this  appear  clear- 
ly  to  be  fraudulent,  told  you  the  goods  were 
set  down  otherwise  then  they  really  were. 
There  was  put  down,  they  said,  dimity  or  silk 
Buflicient  for  a  eown, 'or  what  it  was:  tbay 
said,  there  wu  a  flowered  blue  and  white  fattiSi 
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tlwl  was  actMlly  made  up,  pot  down  only  as 
tsfficient :  as  to  the  dimhy  and  silk,  that  had 
be«a  dyed,  and  Turner  said,  that  it  ffas  rolled 
up ;  for  these  had  been  at  the  dyer's,  and  were 
not  pnt  down,  as  a  gown ;  but  that  he  had  set 
them  down  properly,  as  he  thought:  but  when 
became  to  the  flowered  gown,  which  was  made 
up,  be  made  some  difficulty  in  putting  that  in 
.the  iuTentoiy ,  and  said,  that  it  was  not  usual 
to  pnt  them  in  distresses ;  for  this  was  wearing 
apparel.    And  it  was  prored,  gentlemen,  by 
one  of  the  witnesses,  that  Mrs.  Berkley  said,  it 
was  felony :  this,  gentlemen,  might  caution 
Turner ;  be  said  it  was  not  usual  to  put  such 
things  into  an  inventory  for  a  distress.    Then 
Bambridge  said,  if  he  would  not  put  it  in  so, 
he  must  put  it  down  so  many  yards  of  flowered 
ailk,  saflicient  to  make  a  gown  and  petticoat. 
The  difliculty  arose  from  himself,  and   not 
ftom  the  defendant.   He  should  not  have  men- 
tiooed  it  silk  sufficient  for  a  gown ;  he  was 
asked  two  or  three  times,  and  Mr.  Bambridge 
•aid,  it  most  all  be  in  the  inventory ;  so  ac- 
eordingly  it  was  put  in,  in  this  manner.    This 
is  oflered  to  you  as  efidenep  of  the  affair:  you 
wjll  consider  whether  it  is  so  or  not    Then 
these  things  were  all  looked  over ;  and  Tomer 
any 8,  they  were  all  put  into  the  inventory,  and 
the  greatest  part  put  into  a  portmanteau ;  but 
there  were  some  few  things,  as  tea-spoons, 
seals,   and  rings,  that  were  put  into  Bam- 
hridge's  pocket ;  but  though  be  put  them  into 
hb  pocket,,  they  were  in  the  inventory ;  and 
this  inventory,  m  the  whole,  came  to  SO/,  and 
at  last  were  brought  down  to  37/.    He  says, 
gentleooeo,  that  there  was  a  brush  that  was 
discofered ;  and  Bambridge,  upon  seeing  it, 
said,  Surely  there  must  be  some  diamonds; 
and  so  he  searched  for  them,  and,  in  making 
soch  search,  he  found  a  piece  of  paper :  the 
witness  says,  gentlemen,  it  was  some  decree, 
which  Bambridge  took  in  his  hand.    She  said 
to  Bambridge,  i  ou  won't  take  the  papers  too? 
Yes,  said  he,  I  will;  and  if  I  And  any  bouds 
or  bills,  I  will  make  bold  with  them.   He  says, 
eentlemen,  that  Bambridge  took  the  bedr  and 
bedding  away,  and  offered  her  another  bed ; 
but  she  said,  she  would  not  lie  on  it ;  then  she 
went  down  to  the  common  side.  He  says,  that 
she  talked  very  much ;  that  she  was  disordered 
in  her  mind,  and  talked  of  lord  Harcoort.  This 
is  the  account  given  of  her.    He  says,  gentle- 
meg,  that  Baiooridge  sent  for  her  when  the  in- 
Tentorv  was  taken ;  and  he  says,  that  she  was 
there  daring  all  the  time :  though  he  took  these 
little  things,  yet  she  could  not  be  defrauded  in 
that,  manner,  because  they  were  put  in  that  in- 
ventory,   f  must  give  you  an  account  of  the 
evidence  of  the  people,  as  they  are  examined. 
Tumsr,  gentlemen,  says,  that  Bambridge  ex- 
pos^lated  with  her  about  the  chamber  rent  that 
was  due,  which  was  ^6/.  and  said.  Why  do 
you  not  pay  it  T  I  am  informed  that  yoo  are 
very  capable :  the  weman  said,  the  boose  iTas 
the  king's,  and  the  kiag  sboold  find  her  a 
MQse ;  and  Bambridge  said,  be  would  do  ho* 
whaisenioabecoukl.  GeatlemcPy  it  was  said 


by  Turner,  that  he  did  appraise  tliese  ffoods  ; 
that  he  did  appraise  them  fairiy ;  and  ttiat  he 
was  employe  by  Pindar,  who  was  used  to  em-^ 
ploy  him.    He  said,  gentlemen,  that  the  fifst 
time  a  real  constable  was  there ;  and  the  second 
time  the  constable  was  a  real  constable,  and 
he  swore  him  :  now  there  was,  indeed,  Pindar 
pressed  by  Bambridge  to  assist  in  the  appraise* 
ment,  who  did  not  at  all  onderatand  it :  ne  was 
a  distiller,  of  a  quite  difierent  trade.    &e  says, 
gentlemen,  that  Bambridge  did  desire  Mrs. 
Berkley  to  send  to  her  friends  to  pay  the  rent. 
This,  gentlemen,  is  the  evidence  given  by  this 
man.  Another  witness,  gentlemen,  is  one  WiU. 
kinson :  he  gives  an  account  that  he  knew  Mrs.- 
Berkley,  and  where  she  lodged,  and  that  he  was 
a  prisoner  there  himself:  he  spoke  of  Pindar  and 
Barnes,  who  were  there  the  last  time  of  bis 
coming.  He  says,  that  the  door  was  broke  open, 
and  that  the  padlock  was  fnrceil  ofi*  by  Bam« 
bridge's  order :  he  says,  that  Pindar  fetched  tba 
poker,  and  Bambridge  ordered  Barnes  to  break 
open  the  door.     He  says,  gentlemen,  he  was 
sent  to  call  Mrs.  BerkJey  from  the  commoa 
side  before  this  was  done :   when  she  came  up, 
she  was  asked  to  part  with  her  keys ;  but  she 
refused  ;  and  then  the  door  was  woken  open. 
He   says,  gentlemen,  there  were  two  boxes 
locked,  and  one  nailed;  and  Bambridge  asked 
her  for  the  keys  of  her  boxes ;  but  ahe  refused 
to  deliver  them  to  him ;  upon  which  Bambridge 
broke  them  open ;  and  that  Mrs.  Berklev  was 
all  the  time   there,  and  called  it  a  robbery. 
He  says,  that  the  things  were  taken  away  by 
Bambridge's  directions;    snd  that  she,  Alra. 
Berkley^  said,  that  the  taking  away  her  wear- 
ing apparel  was  felony.    He  says,  gentlemen, 
he  was  ordered  to  take  the  bed  and  bedding, 
and  carry  it  into  the  lumber-room  ;  that  after- 
wards it  was  taken  from  thence,  and  carried  to 
the   water- side,  to  be  sent  to  Wandsworth. 
There  were  several  small  things,  as  an  emerald 
and  garnet,  and  some  other  rings,  one  of  them 
a  stone  ring ;  all  these  Mr.  Bambridge  put  in 
his  pocket,  ne  said  for  fear  of  losing  them ;  and 
at  the  same  time  he  called  to  Savage  and  Doug« 
las,  to  see  that  he  put  them  into  his  pocket,  ior 
fear  they  should  be  lost.    Now,  gentlemen,  be 
says  furtner,  the  wearing  apparel  (which  was 
rich,)  and  such  things,  the  prisoner  put  into  the 
portmanteau,  and  ordered  it  to  be  carried  into 
the  lumber-room ;  and  other  things  were  car* 
ried  to  Will's  coffee-house;  and  the  prisoner 
said,  he  seized  for  rent,  and  would  stand  by  it. 
What  he  says  farther,  in  relation  to  Mrs.  Berk- 
ley, was,  that  she  was  there  all  the  time,  and 
freoueutly   complained  it  was  felony,  and  a 
robbery;  and  says,  that  the  goods  were  re* 
roov^d,  some  at  one  time,  and  some  at  another, 
in  the  day  time,  not  concealedly.    This,  gen* 
tiemen,  is  the  substance  of  his  evidence :  but 
he  says  something  farther,  that  her  bed  being 
gone,  she  woold  not  oontinoe  in  the  room. 

Borgess,  he  says,  they  had  called  her  up  : 
he  spoke  to  the  last  time  of  their  being  In  the 
room,  about  fourteen  days  aller  the  S3d  bf 
October.    He  says,  he  went  op  sooo  alter  the 
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door  was  broke  open,  anil  ^f  a  moch  the  aame 
accpuni  B8  the  former  witnesaei  hafe  done; 
and  that  Bambridge  pat  aome  small  stones  in 
his  pocket:  be  says,  that  the  putting  these 
things  in  his  podcet,  was  for  fear  they  sheoJd 
be  lost,  and  that  he  toM  Douglaa  so. 

Sa?age  says,  that,  hearing  a  noise,  he  went 
to  the  room,  and  faond  Mrs.  Berkley  there. 
He  savs,  that  Bambridge  asked  her  for  the 
key ;  Mrs.  Berkley  said,  ha.shoald  have  none, 
for  that  he  came  to  rob  her ;  npoii  which  ha 
broke  the  boxes  open :  lie  says,  that  there  were 
several  good  things  in  them ;  there  was  a  gar- 
net,  and  a  little  stone  nog,  two  cornelian  seals, 
and  a  loose  stone :  these  things  Bambridge  put 
in  his  pocket;  but  he  does  not  remember  that 
Bambridge  said,  be  pnt  them  in  bis  pocket  for 
fear  of  their  being  lost ;  nor  did  be  say,  tbat 
Bambridge  bid  Douglas,  or  any  one  else,  take 
notice,  he  put  them  there  for  fear  of  being  lost. 
He  says,  that  the  bed  was  sent  down  to  Wands- 
worth. He  spoke  to  the*  matter  of  the  fraud, 
as  to  the  having  the  wearing  apparel  set  down 
ibr  so  much  silk  as  woold  be  sufficient  for  such 
a  purpose ;  and  be  was  asked,  gentlemen,  by 
Mr.  Bambridge,  whether  any  thing  clandestine 
vuM  done  in  br«ikiog  open  the  boxes,  and  he 
said  not.  He  says,  that  Bambridge  pretended 
lie  seized  the  goods  for  rent,  and  that  the  rings 
were  shewn  in  the  coffee-house. 

Solaa,  he  said,  the  rings  were  shewed  to  him, 
not  to  be  sold,  but  to  know  the  value  of  them. 
He  spoke  as  lo  tbat  ring  that  was  brought  to 
him  oy  Cdtbeart,  with  a  diamond  in  the  mid- 
dle of  it,  worth  14/.  Gentlemen,  there  does 
iM>t  appear  to  be  any  sach  ring  in  the  inven- 
tonr,  or  the  lady's  boxes ;  hot  let  that  be  as  it 
will,  it  was  only  sent  for  him  to  value  it 

The  next  witnesses  are  Howard  and  his 
wife :  he  says,  there  were  several  things  dis- 
posed of  by  Mr.  Bambridge :  it  seems  he  lodg- 
ed at  their  house.  She  says,  this  flowered 
aattin  gown  was  carried  to  their  boose,  and 
there  «lisposed  of:  he  swept  it  for  a  gold  watch.  - 
There  was  some  gold  and  silver  lace  mentioned 
in  the  inventory,  which,  she  says,  was  sold  to 
one  Mr.  Harris,  who  brought  the  money, 
which  was  not  quite  10/.  Sie  says,  that  he 
did  not  sav,  that  it  was  Mrs.  Berkley's,  but  his 
wife's.    This,  gentlemen,  is  all  the  evidence 

S'ven  by  the  witnesses,  from  the  one  side,  or 
e  ether.  If  there  is  any  thing  else,  that  1 
have  omitted,  I  hope  you  will  put  me  in  mind 
of  it.  Now,  gentlemen,  what  you  have  to 
consider  ia,  whether  Bambridge  did  feloniously 
iteal  these  goods. 

This,  gentlemen,  is  an  indictment  founded 
upon  the  statute  of  the  19tb  of  the  late  oueen, 
the  words  are.  If  any  person  shall  feloniously 
•teal  any  goods  worth  40«.  out  of  a  dwelling- 
house,  he  shall  suffer  death  without  the  benefit 
of  his  clergy..  Now  the  question  ii,  gentle- 
men, whether  he  did  stesi,  or  take  them  away 
with  a  iek>nions  intent,  to  make  it  fetony  ;  or 
whether  he  took  them  as  a  distress  for  rentP 
Whether  the  distress  was  r^fular  or  not,  is  not 
the  matter  j  if  the  distrsM  ivas  irregulari  ha  is 


liable  to  an  action ;  if  ha  took  tham  with  any 
view  of  committing  any  theft  or  felony,  ysa 
will  find  him  guilty  of  felony ;  bat  if  tbat  wia 
bis  real  intention,  to/levy  rent  by  distren,  sad 
that  he  had  no  intention  to  steal  the  {[oeda,  tbea 
he  is  not  guilty  of  this  felony ;  but  if  he  msdd 
use  of  this  mtent  of  distraining,  with  a  view  of 
stealing  these  goods,  and  to  make  tbem  his 
own,  and  this  was  only  a  colour,  or  nnere  pre*, 
fence  of  his  if icked  intention,  and  that  be  bad 
it  in  his  view  to  steal  these  goods,  thou^  ibis 
is  a  legal  remedy,  yet  it  will  not  excuse  it ;  ibr 
if  a  man  make  use  of  a  legal  process  with  a  f^ 
lonious  intent,  it  will  be  felony  in  him ;  for  if  a 
man  gets  a  horse  that  waa  not  his  own  by  re« 
ptevin,  it  is  theli ;  if  a  man  gefa  another's  prs« 
perty  into  his  |iossession  with  a  felonious  inteat. 
It  is  felony,  but  if  not  with  a  felonious  intent,  it 
is  not  felony ;  if  he  makes  it  only  a  pretence  to 
get  goods,  and  then  dispose  of  tbem,  and  dssi 
this  with  a  felonious  intention,  and  an  intsntioo 
to  steal  them,  then  he  will  be  guilty  of  felony. 
Gentlemen,  you  will  consider  what  was  bis 
intention,  and  consider  the  oironmstances  tbst 
have  happened,  which  are  fresh  in  your  me- 
mories.   If  these  goods  were  taken  with  a  fe- 
lonious intent ;  then  voo  will  find  biro  guilty ) 
but  if  he  only  took  them  as  a  distress  for  not, 
and  with  no  felonious  intent,  then  yon  will  se* 
quit  him. 

Mr.  Mutthewt.  (Speaking  to  the  officer.) 
Will  the  jury  withdraw  ^ 

Mr.  Kettlehy,  What  haTO  you  to  do  with 
their  withdrawing  P  Let  them  give  theur  ver- 
dict in  court  if  they  will. 

Mr.  Mattkaoi.  Tbey  are  at  a  distance  now, 
they  must  either  withdrew  to  consult,  or  con- 
sult together  in  court. 

Mr.  KtitUby,  You  and  the  prosecotkm  sra 
of  a  piece ;  vou  just  now  read  part  of  the  in« 
dictment,  and  left  out  the  other  part. 

Mr.  Matthews,   Officer,  clear  the  Court. 

L.  C.J.  If  you  please  to  withdraw,  and 
conaider  of  the  verdict. 

Then  an  Officer  was  sworn  to  keep  the  Juryy 
and  ihey  withdrew,  and  returned  in  a  very 
short  time. 

£.  C.  J.  (The  jury  being  returned.)  CaH 
over  the  jary.  Answer  to  your  names.  (Which 
they  did.) 

Mr.  Matthews.  (After  he  bad  called  then 
over.)    Are  you  all  agreed  in  your  verdict  f 

Onmes.  Yes. 

Mr.  Matthews.  Who  aball  say  for  you? 

Ornnes.  Foreman.  ^       ^ 

Mr.  Matthews.  Thomas  Bambridge,  bald 
up  your  hand.  (Which  he  did.)  Then,spesk« 
ing  to  the  jury.  Look  upon  the  prisoner  at  the 
bar^  how  aay  you.  Is  he  Guilty  of  the  fblepy 
whereof  he  stands  indicted,  or  Not  Gulfty  P 

iibrsinaii.  Not  Guilty. 

It  is  remarkable,  that  thooffh  the  praaeoa* 
tions  against  Mr.  Huggins,  Mr.  Bambridgei 
dee.  were  ordered  by  hia  roajeaty,  on  an  Ad- 
draas  from  the  House  of  CMimoiia^  and 


nri 


fir  Ftkny* 


doeted  by  some  of  the  greatest  iDen  at  the  bar,  { 
ret  they  got  off— «ll  heiiigf  acquitted.    Former 


Tlie  precediDg  Trials  and  tbe  proceedings  in 
Farliuneat  (as  to  which  see  Q  New  Pari.  Hist. 
706. 731.  753.  803).  appear  to  bare  originated 
with  the  excelleot  Oglethorpe,  of  whonl  some 
particulars  are  inserted  in  the  same  rolume  of 
the  New  ParliaiDentary  Historv.  He  died  in 
tbe  jear  1785,  about  the  age  of  87,  and  baa  an 
article  in  several  of  the  modern  fiiofj^rapbical 
CoUecUotis.  SJee,  also,  ip  New  Pari.  Hist.  428. 

Since  the  time  in  which  these  trials  were 
bad|  the  maoageaieu^  of  prisons  has  been  re- 
gulated by  numerous  statutes,  some  of  general, 
some  of  local  operation;  nor  indeed  can  too  great 
vigilance  be  exercisediprer  the  government  of* 
Htch  places.  To  harden  the  heart  b  the  natural 
tendency  of  all  power,  particularly  of  that  which 
lias  among  its  objects  the  outcasts  of  society, 
ihe  profligate  and  the  knavish,  the  highway- 
man, tbe  housebreaker,  and  the  murderer. 
Blackstooe  accordingly  tells  us  that  jailors  are 
too  frequently  a  merciless  race  of  me»y  and  by 
being  conversant  in  scenes  of  misery,  steeled 
against  any  tender  sensation.  Among  the  nu- 
merous improvements  which,  since  Blackstone 
wrote,  have  been  effected  in  the  economy  of  pri- 
aooa,  one  of  the  most  important  is  the  attention 
which  is  now  generally  paid  to  the  character  and 
conduct  of  the  officers  employed  in  those  recep- 
tacles of  vice  and  misery.  The  exertions  of 
Howard  to  produce  these  improvements  con- 
stitute a  splendid  history  of  modest,  disinterest- 
ed, and  unwearied  benevolence,  to  the  fame  of 
which  no  efforts  of  praise  here  could  hope  to  add. 

Witli  respect  to  the  confinement  of  debtors 
the  practice  of  our  legislation  during  a  consider- 
able portion  of  the  last  century  seems  to  have 
been  to  huddle  into  promiscuous  imprisonment, 
with  no  classification  and  little  distinction,  cba- 
ractera  of  all  descriptions,  the  great  defaulter 
and  the  small,  the  dissolute  and  the  industrious, 
the  unprincipled  spendthrift  or  impostor  and 
the  innocent  victim  of  uncontroulable  calamity, 
until  tbe  full  crammed  jaiU  could  hold  no  more: 
and  then  to  discharge  upon  society  their  various 
contents  with  nearly  equal  indiscrimTnatiou. 
Of  this  disgfraoeful  policy  the  iblly  and  tlie 
wickedness  have  called  forth  the  indignant 
^madfersiona  of  the  humane,  the  eloquent, 
And  tbe  learned ;  and  the  naeritonous  perse- 
▼eraoce  of  one  distinguished  meonber  of  the 
House  of  Lords  to  prevail  on  the  legislature 
to  reform  the  system,  haa  been  indefatigable. 
Of  late  some  correctives  have  been  applied  j 
«hich  it  may  gratify  humanity  to  contemplate. 
Dot  aa  an  evasire  compromise  with  absurdity 
and  cruelty,  but  aa  tbe  foundation  of  a  happier 
itracturc  of  justice,  wisdomi  and  beneficence. 

To  the  relerences  to  lord  Coke  in  the  pre- 
ceding Cases,  may  be  here  added  from  bis 
Ibiid  Initilute,  cJiap.  %,  pp.  34,  35. 


^<  It  is  now  necessary  to  be  known  how  pri- 
flonera  (to  speak  oqce  fur  all)  coqijiutted  for 
treason  or  aniy  otlur  oflvmeto,  oogbl  to  be  dd^ 
roeaoed   \xx  ,  prison.     Bfacton  saitb,  •  solent 

*  prsBsidea  io  earoeiv  eontlnendos  damnare  ut 

*  111  vinculiscoiitiaeantur  sed  hujoamgdi  intei^ 
^*dicta  sunt  a  lege  quia  career  ad  eontinendoa 
'  Don  ad  puniendbs  haheri  debeat.'  iind  in 
another  place  he  aaith,  *  Cum  autem  taliter 

*  eaptm  coram  justiciariis  eat  prodnoavdus  pro- 

*  duci  non  debet  ligatia  manibua  (quamvis  in- 

*  terdum  geslans  oom|iedee  propter  evasionia 

*  pericttlora)  et  hoc  ideo  ne  videatur  oeactua  ad 
'  aliquam  purgationem  suscipieodam.* 

**  if  felons  come  in  judgment  to  anawer,  &c. 
they  shall  be  out  of  irons  and  all  manoev  of 
bonds,  so  that  their  pain  shall  not  take  away 
any  manner  of  reason,  nor  them  conatrain  to 
answer  but  at  their  6ree-will."  And  in  another 
place  he  saitb,  *'  and  of  prisoners  we  will  that 
none  shall  be  put  in  irons  but  those  which  shall 
be  taken  for  felony,  or  trespass  in  parka  or 
vivaries,  or  which  lie  found  in  arrearages  QpOQ 
account ;  and  we  defend  that  otherwise  they 
shall  not  be  punished  noa  tormented.    «  Omuca 

*  autem  attachiabilea  licet  vicecomiti  in  prisona 

*  CQStodire,  &c.  non  tamen  ad  ponieod'  sed  ad 
^  custodiend',  &c.  It  is  an  abuse  thai  prisoners 
be  charged  with  irons,  or  put  to  any  pain  befbr« 
they  be  attainted. 

** '  Quidam  sacerdos  arraniatus  de  felonia 
'  posuit  se  super  patriam,  et  stetit  ad  harram  in 

*  ferns,  aed  per  pneceptnm  justic.  liberatur  k 
'  ferris.'  And  there  is  no  difference  in  law,  aa 
to  a  priest  and  a  layman,  as  to  irons. 

** '  Presenlat  quod  ubi  quidam  Robertes  Bay* 

*  bens  de  Tanesby  captus  fuit,  et  in  prispna 

*  castri  Lincoln  detentus  pro  qoodam  debito 

*  statut.  mercatorii  in  custodia  Tho.  Boteler 
'  constabularii  castri  de  Lincoln  ibi  prsBd.  Tho, 

*  le  Boteler  posuit  ipsum  Robertum  in  profundo 
'  gaole  inter  lenones  in  vili  prison^  contra  fbr- 
'  mam  statut.  &c.  et  eodem  profundo  detinuit, 

*  quousque  idem  Robertus  fecit  flnem  cum  eo 
'  de  40«.  quos  ei  solvit  \teT  exiorsionem.' 

*<  So  as  hereby  it  appeareth,  that  wher6 
the  law  requireth  that  a  prisoner  should  be 
*'  kept  in  salva  et  arcta  cuslodia,*  yet  that 
that  most  be  without  pain  or  torment  to  the 
priaoQer." 

"  If  a  prisoner  by  tbe  duress  of  the  gaoler 
Cometh  to  unthnely  death,  this  is  murder  in 
tbe  gaoler ;  and  the  law  implieth  malice  in  re- 
spect of  tbe  cruelty.  And  this  is  the  eaose,  that 
if  any  man  dieth  m  prison  the  coroner  ought 
to  sit  upon  his  body,  to  the  end  it  may  be  en- 
quired of;  whether  he  came  to  bis  deatn  by  the 
dutesB  of  tbe  gaoler  or  otherwise.'*  3  Inst.  cb. 
7,  p.  52.    See,  too,  cap.  89,  p.  91. 

As  to  the  oae  of  irons  during  trial  or  arraign* 
meift,  see  vol.  16,  p.  99,  Layer's  Case ;  and 
vol.  5  (pp.  979,  not  379  aa  erroneously  printed, 
et  seq.)  there  relbrred  to. 
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ProeeetUngt  rUdiingto  a  Charge 


im 


488.  Minutes  oF  the  Proceedings  of  the  Committee,  appointed  to 
enquire  into  the  State  of  the  Gaols  of  this  Kingdom,  touching 
a  Charge  against  Sir  Robert  Eyre,  knt  Lord  Chief  Justice 
of  his  Majesty's  Court  of  Common  Pleas,  for  personally  visit- 
ing Thomas  Bambridge,  late  Warden  of  the  Fleet,  whilst  he 
was  a  Prisoner  in  Newgate,  under  a  Commitment  of  the 
House  of  Commons,  &c.  &c.* :  4  George  II.  a.  d.  1730, 


At  the  Speaker's  Chamber  at  the  House  of 
CommoDS,  at  the  Committee  appointed  to 
enquire  into  the  State  of  the  Gaols  of  this 
Kingdom. 

Edward  Hagbes,  £sq.  in  the  Chair. 

Saturdatff  April  %5fV:iO» 

X  HS  Committee  baying  received  several 
,  Letters  and  Informations  relating  to  the  fore- 
goinff  Charge,  proceeded  to  examine  a  great 
number  of  witnesses  in  the  most  solemn  man- 
ner relating  thereto ;  when  the  several  follow- 
ing Letters  (except  No.  5,  directed  to  Francis 
Harbin,)  were  sent  under  cover  to  Edward 
Hughes,  esq.  and  being  produced  by  him  to 
the  Committee,  were  read  ;  which  Letters,  as 
tliey  seem  intended  for  an  introduction  'to  the 
Charge,  and  as  they  relate  to  some  of  the  fore- 
going Trials,  are  here  inserted.f 

The  several  following  Letters  (except  tliat 
directed  to  Francis  Harbiui)  were  sent  under 
cover  to  Edward  Hughea,  esq*  and  produced 
by  him  to  the  Committte* 

N^L 

'<  Sir ;  my  supposed  attachment  to  the  inte- 
rest of  Mr.  Bambridge,  cannot,  1  am  sensible, 
but  have  prejudiced  me  in  the  oproion  of  all 
good  men,  and  therefore,  before.  Sir,  1  offer  my 
service  to  yoo,  and  to  my  country,  it  may  not 
be  amiss  to  say  something  of  the  motives  that 
at  first  induced  me  to  fall  in  with  his  party,  and 
also  of  those  which  have  since  determined  me 
to  quit  it. 

«'  After  the  Report  of  the  late  Committee,  1 
will  not  presume  to  say,  1  thought  Mr.  Bam- 
bridge innocent ;  but,  i  confess,  1  looked  upon 
him  to  be  far  less  guilty,  than  since,  by  exa- 

*  See  the  preceding  Cases. 

f  '*  These  Letters,  &c.  are  taken  from  the 
Proceedings^  &c.  in  this  affair,  as  drawn  up  by 
Mr.  Luke  Kenn,  to  be  laid  before  the  House  of 
Commons.  The  whole  proceedings  are  long, 
bein^  about  143  folio  pages,  wrote  close,  io  a 
small  round  hand  ;  so  we  have  taken  only  so 
much,  as  may  give  some  light  into  the  Charge 
relating  to  the  mregolng  Trial,  ^%,"^F<frmer 
Edition, 


mining  his  own  side  only  of  the  question,  I  find 
be  is ;  the  atrociousness  of  bis  crimes  took  off 
to  me  ranch  of  the  probability  of  his  committisg 
them  ;  and  it  was  liard  for  a  man  who  bad  aoy 
rirtne  himself,  to  believe  there  was  another  lo 
perfectly  abandoned.  ' 

"  Mr.  Bambridge  took  all  the  opportaoities 
he  could,  of  gaining  those  he  thought  mit^ht 
be  of  use  to  his  party  ;  amongst  the  rest,  he 
applied  himself  to  me.  I  confess,  at  firtt,  the 
art  with  which  he  palliated  his  offences,  de- 
ceived roe :  I  went  heartily  into  his  concerns, 
and  did  all  for  him  in  my  power,  as  for  a  man 
struggling  against  the  current  of  the  times; 
but  as  I  grew  into  his  confidence,  the  mask  wu 
taken  off,  and  I  found  the  use  he  intended  to 
make  of  me,  was  not  to  assist  an  oppressed 
man  in  his  defence,  but  to  screen  a  guilty  per- 
son from  his  just  punishment.  As  to  the  per* 
sonal  injuries  f  hare  received,  (and  surely  no- 
body has  received  more)  I  forbear  to  mention 
them,  since  my  private  pique  shall  never  add 
an  edge  to  any  informations  I  may  hereafter 
give  you.  1  am  weary  of  the  part,  Sir,  which 
hitherto  I  have  acted  m  this  affair;  it  is  with 
pleasure  I  quit  the  side  of  artifice  and  dissimo- 
iation,  and  with  joy  I  enter  into  the  service  of 
truth,  and  of  my  country.  I  heartily  beg  par- 
don  for  any  faults  I  may  already  have  com- 
mitted, and  assure  yoo,  Sir,  it  shall  always  be 
my  study  for  the  future,  to  testify  by  my  ac- 
tions, as  well  as  words,  bow  much  I  am,  Sifj 
your  faithful  and  devoted  humble  senrant" 

"  Oct  29,  iri9." 

Iff*.  IL 

"  Sir ;  the  last  time  I  did  myself  the  hODonr 
of  writing  to  you,  I  promised  to  give  yoo  all 
the  informations  in  my  power,  that  might  soy 
ways  tend  towards  carrying  on,  with  effect, 
that  generous  enqunry  made  by  the  late  Com- 
mittee of  the  douse  of  Commons.  In  purso* 
ance  of  which  promise,  give  me  leave,  Sir,  to 
lay  before  you  certain  observatioDS,  which, 
though  at  present  little  more  than  conjectare, 
yet  are  such  as  I  despair  not,  by  time  and  ap- 
plication, to  produce  the  strong;«st  evidence  of 
their  truth. 

«*  The  late  warden,  Mr.  Bambridge,  no^ 
withstanding  all  his  vanity, ami  rashness,  ooold 
never  have  been  capable  of  so  much  folly,  ss  to 
hare  commHted  so  many  notorious  offcnost  ■ 
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ttgaisut  Lord  Chief  Jtutiee  Eyre. 


A.  D.  1780. 


im 


^n  office,  if  he  had  not  presumed  on  the  inte- 
rest of  some  superior  power,  wbicb  (at  least  as 
be  fancied,)  mi^bt  be  able  to  prevent,  any  en- 
quiry into  bis  conduct ;  or  if  that  by  no  arts 
were  to  be  eraded,  would  at  last  screen  him 
from  punishment.    That  this  presumption  of 
bis  was  hot  too  well  founded,  I  am  apt  to  be- 
lieve is  pretty  apparent ;  the  behaviour  of  a 
certain  Court,  when  complaints  were  made 
against  him ;  the  difficulties  there  were  in  pro,- 
cdring  rules,  on  the  plainest  proofs  of  the  most 
flafprant  oppressions ;   the  ambiff uons  terms  in 
wliich  saon  rules  were  generally  drawn  up; 
the  little  regard  he  paid  those  orders,  when 
served  upon  him,  and  his  impunity,  notwith- 
standingr  such  disrespect,  are  arguments  which 
amonnt  almost  to  a  demonstration  of  his  being 
IB  confederacy  with  a  certain  person,  who,  no 
donbt,  took  care  to  receive  from  him  an  ade- 
qoate  satia&ction  for  such  favours. 

"  But  as  a  correspondence  of  this  nature  was 
equally  criminal  in  the  receiver  and  giver,  it 
cannot  but  be  supposed,  that  the  utmost  cau- 
tiott  was  used,  in  order  to  the  carrying  it  on 
with  impenetrable  secrecy.  But  when  the 
House  of  Commons  thought  fit  to  imprison 
Bambridge,  a  third  hand  became  absolutely 
necessary  towards  that  purpose;  and  from 
thence  so  much  light  has  been  let  into  that  dark 
afiair,  that  by  degrees  I  noway  doubt,  but  that 
m  perfect  discovery  may  be  effected.  I  will 
only  beg  leave  to  add  one  thing  to  this  long 
letter,  and  that  is^  that  although  vice  be  conta- 
gioas  in  its  nature,  and  that  I  have  long  con- 
vened in  intimacy  with  Mr.  Bambridge,  yet,  if 
1  know  my  own  heart,  I  will  venture,  Sir,  to 
assure  you,  there  is  nothing  I  so  much  hate  as 
dtsingenuity ;  and  that,  for  the  future,  1  shall 
let  sup  no  opportunity  of  shewing*  with  how 
much  ainoerity,  I  am,  Sir,  your  faithful  and 
deiroted  bumble  servant.'' 
"  Noo.  1«,  1729." 

N^  III. 


«« 


Sir ;  having,  in  my  fbrmer,  laid  before  you 
thooe  reasons  which  induced  me  to  believe  a 
correspondence  between  Bambridge  and  a  cer- 
tain great  man,  at  whom  I  have  already  point- 
H ;  I  now  beg  leave  to  add  such  facts,  as  have 
at  any  time  come  to  my  knowledge,  and  which 
■eem  to  confirm  it.  First,  Sir,  give  me  leave 
to  observe,  that  Bambridge,  in  regard  to  his 
ezpeoccs  In  private  life,  has,  since  his  impri- 
aonment,  been  very  much  straitened ;  but 
where  counsel^  or  anv  thing  else  that  was  ne- 
oeanu'y  towards  his  defencci  was  wanting,  mo^ 
ttqr  has  not  only  been  expended,  but  lavished. 
1  lay  the  more  Atress  on  this,  because  io  some 
rtspecty  it  falls  within  the  circle  of  your  own 
oUervance.  When  Mr.  Bambridge  attetided 
last  at  the  House  of  Commons,  his  counsel  was 
pleased  to  ta^  for  htm,  that  the  present  nar- 
rowness of  his  circumstances  obliged  him  to 
jippear with  but  one  counsel;  .but  since  that 
fmitlcas  neeociation,  in  whiph  through  bis  arts 
1  was  so  unlucky  to  become  an  agent,  we  have 
ittn  ii  Tcij  different  mn.     The  CoiiHs  of 


Chancery,  King^s-bench,  Common  Pleasj  and 
Old  Bailey,  have  all  in  their  turns  been  crowd- 
ed with  orators  in  bis  favour.  - 

'<  The  lowness  of  his  fortune  at  the  time  of 
his  coming  to  his  office  at  the  Fleet,  is  notoriw 
ous  to  the  world  ;  and  though  I  believe,  as  te 
geUing  of  money,  he  can  by  no  meads  be 
charged  with  being  idle ;  yet,  (if  eren  the  most 
extravagant  calculation  should  be  admitted)  the 
shortness  of  his  stay  there  could  not  but  prevent 
his  acquiring  half  that  sum  of  money,  whiclr 
has  been  already  expended  in  defence  of  tb^se 
prosecutions ;  add  to  this,  that  bis  own  crea- 
tures bave  imprudence  enough  to  mention  this, 
as  the  strongest  part  of  what  they  call  a  formi- 
dable interest,  and  that  I  myself'^have  seen  his 
clerk  deliver  a  letter  to  that  great  man,  in 
Westminster-hall;  to  which  his  lordship  said, 
1  thank  you.  Sir,  I  am  obliged  to  you,  Sir^  or 
words  to  that  purpose. 

"  But  that  which  has  given  me  the  strongest 
assurances,  and  such  as  I  hope,  will  ooe  day 
terminate  in  the  clearest  evidence,  is  the  con- 
versation 1  have  had  with  one  Mr.  B.  who  is 
himself  perfectly  intimate  with  Bambridge^ 
and  whose  wife  has  given  very  extraordinary 
instances  of  her  attachment  to  his  interest. 
This  gentleman,  though  he  still  owus  the 
greatest  friendship  to  him,  vet  has  confessed 
to  me,  that  to  his  own  knowledge,  Bambridge 

had  it  in  his  power  to  that  great  man, 

(that  was  his  expression,)  not  onlv  in  respect 
to  things  done  as  to  the  office  of  the  Fleet,  but 
in  other  respects  also ;  and  that  he  was  sorry 
Bambridge  .was  not  to  be  persuaded  to  give 
him  up  to  justice,  which  might  be  a  means,- 
not  only  of  saving  himself^  but  would  also  make 
some  atonement  for  his  faults.  He  promised* 
me  also  to  make  so  strict  an  enauiry  into  this 
affair,  as  to  furnish  me  with  a  clue,  by  which 
might  be  unravelled  thiswhole  work  of  darkuess. 
For  this  purpose  I  was  to  have  met  on  Friday, 
but  something  having  intervened,  he  bas  put  iv 
off  till  Tuesdiy  next,  till  when  1  should  have 
delayed  this  letter,  but  that  I  was  impatient  of 
giving  YOU  some  further  proof  of  that  sincerity* 
with  wnich,  I  am.  Sir,  your  faithful  and  de- 
voted humble  servant." 
"  Nov.  13,  1729."  I 

N**  IT. 

<*Sir; — Mr.  Harbin  having  acquainted  me, 
that  he  intended  to  make  you  a  visit,  J  was 
unwilling  he  should  go  without  carrying  with ' 
him  this,  as  a  mark  of  my  duty  and  respect, 
especially  so  remarkable  an  event  (i  speak  with 
reganl  to  the  prosecution)  as  the  acquittal  of 
Mr.  Bambridge  having  happened  since  your- 
going  down  into  the  country.     I  do  not  pre- 
tend. Sir,  to  give  you  an  exact  detail  of  that 
extraordinary  affair,  the  public  prints  having 
doubtieis,  aAd  probably  a  manuscript  copy  b€ 
his  trial,  may  long  ere  now  have  reached  your  I 
hands;    all  1  shall  endeavour,  will  be  oy  a* 
short  observation  or  two  upon  it,  to  give  you, 
some  light  into  the  means  by  which  tbftt  uaex- 
pcoted  event  w  as  brought  aboat^ 
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*'  II  if  aipwed,  oo  ay  bands,  that  a  legfal  dis« 
trvsfi  for  rent  is  m  ?ery  ianoceni  as  well  as  a 
lawful  action  ;  but  if,  under  colour  of  such 
dif  tress  a  person  comes,  and,  with  a  felonious 
intent,  steals  and  carries  away  firoods,  the  pre- 
tence of  a  distress  will  be  so  far  from  extenuat- 
ing, that  it  will  heighten  the  offence,  since  ii 
iAdoueinfraudemUgis;  and  the  law,  which 
is  intended  to  preserve  and  to  protect  the  pro- 
perty of  the  subject,  is  thereby  made  a  means 
to  deslrov  it. 

*'  A  felonioas  intent  is  only  to  be  proved  from 
the  actions  of  him  who  commits  the  fact ;  and 
that  such  an  intention  actuated  Mr.  Bambridge 
in  this  extraordinary  seizure,  is  pretty  apparent, 
from  the  two  following  circumstances  which 
attend  it. 

<*  Turner,  the  person  employed  by  Mr.  Bam- 
liridge  as  an  appraiser  (though  a  prisoner  and 
a  creature  of  nis  own),  yet  thought  fit  humbly 
to  represent  to  him,  that  be  had  never  seen  ne- 
oesaary  wearinji^  apparel  distrained  before  (as 
indeed  by  law  it  cannot) ;  upon  which  Mr. 
Bambridge  ordered  him,  in  taxing  the  inven- 
tory, instead  of  setting  down  a  gown  and  pet- 
ticoat, as  the  thing  really  was,  to  set  down  silk 
sufficient  ior  a  ^wn  and  petticoat ;  and  made 
use,  in  several  mstsinces,  of  the  same  artifice : 
A  thing  in  itself  so  plain  and  flagrant,  that 
even  Mr.  Bambridge  could  not  find  out  an  era- 
sion ;  but  in  that  be  was  kindly  helped  out  by 
the  bench;  from  whence  in  summing  np  the 
evidence,  it  was  declared  that  the  appraiser's 
was  only  an  idle  objection,  to  which  Mr.  Bam- 
bridge gave  way,  merely  because  he  would 
have  nothing  left  out  of  the  inventory. 

«« The  other  was  this :  It  was  fully  proved, 
that  Mr.  Bambridge  carried  away  lour  rings 
in  his  pocket,  though  but  one  is  mentioned  in 
the  inventory,  and  that  too  is  called  a  crystal, 
though  it  was  indeed  an  amethyst  To  us, 
who  were  spectators,  this  appeared  to  have 
a  very  great  weight ;  but  it  seems  it  appeared 
in  a  very  dififerent  light  to  the  gentleman  who 
tried  him,  since  it  escaped  both  bis  memory 
and  his  notes. 

"  Having  twice  mentioned  that  gentleman, 
I  cannot  help  doing  him  justice,  on  this  oc- 
casion, b^  observing,  that  (however  in  other 
respects  bis  enemies  may  asperse  his  character) 
there  is  one  part  of  the  judge,  in  which  I 
believe  no  man  ever  came  up  ib  htm ;  I  mean, 
in  being  counsel  for  the  prisoner.  I  am 
afraid  I  have  been  already  too  prolix,  and  will 
therefore  lengthen  this  letter  no  further,  than 
to  assure  you.  Sir,  of  my  beiog,  with  the 
mmost  deference  and  respect,  your  obedient 
and  devoted  humble  servant" 
"  JDfc.  20, 1729." 

<*  Dear  Frank  ;— I  find  that  Mr.  Banbridgv, 
(lowever  nniikely  he  is  in  succeeding,  will  un- 
doubtedly move  the  Conrt  of  King's  bench  for 
judgment  and  damages  upon  the  writ  of  ap- 
peal;  and  hopes  great  advantsges  from  tlie 
favour  of  the  gentlcmaD  who  tried  hioS;  on 


the  first  indictment,'  for  the  murder.  I  ds 
not  find,  from  Codpor,  that  he  has  any  ■£• 
davits  10  support  this  motion ;  or  at  ieasi,  if 
he  has  any,  he  has  not  trusted  him  with 
them :  However,  am  to  see  Codoor  this  even- 
ing ;  and  if  any  thing  material  shoald  oocor, 
shall  leave  a  line,  so  that  you  may  have  it  very 
early  iir  the  mornint;.  1  find  he  and  all  his 
party  are  very  alert  at  present ;  and  are  so  far 
from  being  apprehensive,  from  the  present  tem- 
per of  the  House  of  Commons,  that  they,  on 
all  occasions,  treat  the  late  Committee  with  the 
utmost  insolence  and  contempt  However,  as 
there  is  little  likelihood  that  his  assurance  will 
be  able  to  defeat  the  united  endeavoon  of  tboM 
gentlemen  for  the  relief  of  the  unhappy,  I 
please  myself  with  hoping  that  all  wiU  at 
last  go  right, — I  am,  yours,  6ca 

"  Feb.  8, 1729-30." 
"  To  Mr.  Harbin." 

N^  ?f. 

"  Sir ;  Mr.  Harbin  having  informed  me,  that 
you  have  been  so  good  as  to  enquire  after  roe,  I 
thought  it  necessary  for  me  to  excuse  myielf 
fiNT  not  attending  you,  by  acquainting  yon  widi 
the  reason ;  which  is,  that  my  being  seen  at 
the  Horse-guards,  as  things  stand  at  prsMot, 
might  be  some  hindrance  to  my  entenn^  isio 
the  knowledge  of  some  things,  about  wbieb  it 
is  at  present  my  duty  to  enquire. 

"  There  is  another  motive  which  indaorf 
me  to  give  vou  this  trouble ;  and  that  is,  thit 
you  would  be  so  good  aa  to  mention  it  to  the 
chairman,  that  as  my  time  (the  only  tbin^  va< 
luable  that  is  left  roe  in  my  misfortunes)  is  al- 
most wholly  taken  up  in  endeavouring  to  do  ser* 
vice  to  the  present  enquiry  ;  and  as  it  has  in- 
volved me  in  the  hatred  of  a  party  of  the  wont 
of  men,  who  let  slip  no  opportunity  of  malui^' 
me  uneasy ;  I  hope  it  may  not  be  thought  on- 
reasonable  to  give  some  directions  ibr  my  re- 
ceiving a  moderate  subsistence. 

**  I  confess  Mr.  Harbin  has  been,  in  this  re* 
spect,  rery  kind ;  but  aa  I  have  beeii  liithnto 
unused  to  ask  any  body  for  ever^r  shilling  sad 
sixpence  that  is  necessary  to  be  laid  out,  1  goo« 
ceive  it  would  be  for  both  our  advantages  t» 
have  it  put  into  another  channel. 

"  Before  my  engaging  in  this  affair,  I  cno* 
fess,  1  used  sometimes  to  prepare  some  little 
labours  for  the  press ;  but  as  these  are  the  em* 
ployments  of  a  mind  at  ease,  in  my  present  cir- 
cumstanoes,  it  is  oo  way  in  ro^  power  to  oooi" 
pose  them.  As  this  is  a  subject  on  which  r 
should  never  have  prevailed  on  myself  to  speaki 
and  en  which  I  write  with  the  greatest  retuo- 
tancy,  I  hope  you  will  forgive  this  troaUa 
from  your  obliged  and  obedient  servant" 

/  «<  Thursday  Morning." 

The  Committee  thought  it  tlmir  duty  to  eia- 
niiue  strictly  into  an  affiur  of  so  extmordiaaty 
a  nature,  when  several  persons  appeared  bsArs 
them,  and  endeavoured  to  make  good  their  se- 
reral  informations. 

Which  pefWDSi  liavbg  besfi  examined  hi* 
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(ore  the  CommUtee  in  the  moft  solemn  mtnner, 
rtlatiiig  to  the  foregoipg  charge,  grossly  preva- 
licaled  in  thdr  examinations,  contradicted  one 
another  in  aeveral  material  circumstances,  and, 
as  to  the  fActs,  were  falsified  by  persona  to 
whom  they  referred  for  the  truth  of  what  they 
bad  declared. 

It  likewise  appeared  to  the  Committee,  that 
4i?ers  of  the  said  persons  were  prisoners  in  New- 
gate, or  the  Fleet ;  some  of  them  of  vile  and  inia  • 
Qoos  characters ;  others  actuated  by  a  spirit  of 
resentraenty  on  acoomit  of  causes  determined 
against  them  before  thesaid  Lord  Chief  Justice ; 
SM  all  of  them  tampered  with,  and  influenced. 
It  farther  appeared  to  the  Committee,  that  se- 
vend  of  the  said  persons  bad  had  meetings  and 
consaltationsaoiongstthem8elTes;and  had  been 
guilty  of  divers  evil  practices,  in  order  to  set 
so  foot  and  support  the  said  charge  against  the 
laid  Lord  Chief  Jnstioe,  and  the  matters  con- 
tained in  thdr  said  informations. 

After  the  Committee  had  spent  several  dsTS 
1B0D  the  said  enquiry,  and  haa  examined  all  the 
witnesses  that  appeared  before  them,  the  prin- 
sipal  persons  concerned  m  the  conspiracy  having 
leasoo  to  apprehend,  that  the  evidence  given 
hy  them  to  support  the  said  charge,  would  not 
be  snfficieDC  to  impose  upon  the  Committee,  and 
la  obtais  credit  to  the  said  informations,  did 
esasali  with  a  person  to  fix  a  new  charge  upon 
the  said  Lord  Chief  Justice,  not  mentioned  oe- 
tee  in  any  of  their  examinations,  by  giving 
endenoe  of  certain  circumstances,  to  inonce  a 
belief,  that  about  three  days  before  the  time  ap- 
Mwnled  for  the  trial  of  the  said.  Thomas  fiam- 
tridge  for  fetoayy  in  the  last  long  vacation,  the 
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said  Thomas  Baqnbridge  did  send  k  letter  to  the 
said  Lord  Chief  Justice  for  money  ;  and  that^ 
in  consequence  thereof,  he  recei?ed  one  bun-» 
dredffuioeas. 

Whereupon  the  Committee  thought  fit  to  re* 
examine  the  said  principal  persons,  who  before 
had  been  examined  as  to  the  former  charge, 
who  were  not  able  to  give  the.  least  colour  of 
evidence  to  support  the  said  new  charge,  and 
were  flatly  contradicted  by  the  evidence  to 
whom  they  referred ;  and  on  their  examioa- 
tions  the  Committee,  being  convinced  that  the 
said  new  charge  wasooly  a  continuation  of  the 
former  conspiracy,  on  considering  the  whole 
matter  came  to  the  following  Resolutions  i 

Resolved,  That  it  appears  to  the  Committee* 
That  there  bath  been  a  wicked  conspiracy  car- 
ried on  b^  certain  infiimous  and  profligate  per- 
sons, to  vilify  and  asperse  the  character  of  the 
rieht  honourable  sir  Robert  Byre,  knight.  Lord 
Chief  Justice  of  his  miyesty's  court  of  Com- 
mon Pleas; 

Resolved,  That  it  appears  to  this  Committee^ 
That  the  informations  given  to  this  Coounitlee 
against  the  said  Lord  Cl^ief  Justice  Eyre,  are 
false,  maliciousi  scsmdalons,  and  utterly  ground- 
less. 

Then  resolved,  That  Roger  Johnson,  and  a 
great  number  of  low,  orainary  people  (there 
named),  were  the  persons  concerned  in  the  said 
conspiracy .-^1\)  which  the  House  agreed. 

Thus  this  great  man  had  justice  done  him« 
in  as  honourable  a  manner  as  possibly  could 
be,  and  was  cleared  of  so  scanaalous  and  in- 
famous a  charge*    Fermcr  Edition* 
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489.  The  Trial*  of  Mn  Richard  Francklin,!  for  printing  and. 
publishing  ^^  A  Letter  from  the  Hague/'  in  the  Country* 
Journal,  or  Craftsman,  of  Saturday,  the  2d  of  January,  1731i 
at  the  Sittings  of  the  Court  of  King's-Bench,  Westminster, 
on  Friday,  December  the  Sd,  before  the  Right  Hon.  Lord 
Chief- Jastice  Raymond  4  ^  George  n.  a«  d.  1731. 


Yho.  MQoer,  esq» 
Geo.  Short,  esq. 
Tbo.  Allen,  esq. 
iacob  Barry,  «Bq. 
Ben.  Norris,  esq. 
Qsmoci  Tyssou,  esq. 


Just. 

Wm.  TiHiard,  esq. 
Tho.  M ooro)  esq. 
Philip  Baker,  esq. 
Joshua  Jackson,  esq. 
William  Turner,  esq. 
John  Wilson,  esq. 


Mr.  Parker.  MY  lord,  hi  this  cause,  his 
toijesly  is  plaintiff,  and  Richard  Francfclm, 

*  *«  Taken  down  in  short  hand,  and  tran- 
teiiied  into  long  hand,  by  Mr.  J.  WesUm."^ 
Ibfmer  Ediiitm. 

f  See  Fttz-Gih.  5. 

%  That  great  anxiety  was  escitedbv  the  pro- 
sieotieii  or  Fiaackltn,  may  he  lAferred  iron  the 
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defendant.  The  information  sets  forth,  that 
before  the  demise  of  the  late  king,  diveiis  dif^ 
ferences  and  controversies  arose  between  hie 
said  late  majesty  and  di?ers  princes  and  foreigo 
states,  being  his  alKes,  and  the  king  of  Spain, 
concerning  the  public  saiety  and  commerce  of 
this  kingdom,  and  the  peace  and  tranouillity  of 
Europe;  and  that,  pending  such  differences^ 
to  wit,  tbe  30th  September,  ir^5,  a  certain 
treaty,  betwixt  the  said  late  king,  Le^is  the 

Iblknrmg  passage  m  Beyer's  Political  State  of 
Europe: 

"July  13, 1791,  was  tohaveeome  on  the 
trial  of  jflr.  Francklin,  the  bookseller,  lor  print- 
ing the  Craftsman  of  the  fidnd  of  Jao.  last.  A 
vast  crowd  of  specUtors  of  all  ranks  and  condi* 
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French  ktDg,  and  tbe  Idntif  of  Pmssii,  Wai 
included  and  made  at  Hanover;  and  that 
afterwards,  to  wit,  the  9th  of  November, 
1789,  in  order  to  compromise  snob  differences, 
and  to  establish  peace  in  Europe,  a  certain 
tlreaty  of  peace,  union,  amitj,  and  mutual  de- 
fence, was  concluded  and  made,  betwixt  bis 
majesty  kinii^  Oeorc^e  the  2nd,  and  the  saitl 
Lewis  the  trench  ling,  and  Philip  king  of 

tions,  wete  gathered  aboat  the  court  to  hear 
the  said*  trial,  and  the  court  was  crowded  With 
noblemen  and  gentlemen,  particularly  my  lord 
Wincbel^,  my  lord  Bathurst,  Mr.  PdKeney, 
sir  William  Wyndham,  sir  William  Young,  &c. 
but  when  the  jury  came  to  be  called,  there 
were  but  11  of  the  34  appeared ;  whereupon 
son^e  debates  ensued  about  adding  one  to  the 
jury,  fft  calling  a  new  jory ;  [See  Perry  and 
Iiambert's  Case,  a.  D.  1793.1  at  last  the  trial 
was  put  off  till  nest  term.  It  was  remarkable 
that  Mr.  Polteney,  who  is  presumed  to  be  one 
of  the  patrons  of  that  weekly  paper,  was  loudly 
huzz&M  by  the  populace  as  be  went  out  of 
Westminster-  hall.  Which  shews  tbe  fondness 
of  the  people  of  England  for  tlie  liberty  of  the 
press." 

The  prosecution  gave  rise  to  much  cootro* 
▼ersy  in  the  periodical  publications  of  the  time, 
and  lU'Occasioual  pampnlels.  The  publications 
of  Francklin  on  other  occasions  involved  him 
in  troubles.  In  the  year  1729,  he  was  tried 
for  publishing  ''The  Alcavde  of  Seville's 
Speech :"  but  upon  that  trial  be  was  acquitted. 

In  the  Commous'  Journal  of  February  18, 
1792- S,  is  the  following  entry  : 

**  Mr.  Yonge,  from  the  Committee  appoint- 
•d  to  enquire  into  the  printer  and  publishers  of 
the  printed  pamphlet,  entitled,  *  The  Re[«ort  of 

*  the  Committee  ap|iointed  to  examine  into  the 

*  Project,  commonly  called  the  Karburg  Lot- 

*  tery,'  acquainted  the  House,  That  Richard 
Francklin,  bookseller,  in  Fleet-street,  who,  in 
his  examination  before  the  said  Committee  on 
Saturday  last,  had  owned,  that  the  said  Report 
was  printed  by  his  direction,  having  been  since 
•ammoned  to  attend  the  said  Committee,  in 
order  to  his  being  further  examined  this  morn* 
in^,  had  sent  a  Tetter  to  the  chairman  of  the 
aaid  Committee,  acquainting  bim^  that  he  would 
not  obey  the  said  summons. 

"  Resolved,  That  Richard  FranckUn,  book- 
idler,  having  refused,  when  duly  sumnioned» 
to  attend  a  Committee  of  this  House,  is  guilty 
of  a  notorious  oontemnt  of  the  authority,  and 
of  a  breach  of  tb^e  privilege  of  this  House. 

<•  Ordered,  That  the  aaid  Richard  Franck- 
lin be,  for  lus  said  contempt,  and  breach  of 
privilege,  taken  into  the  costody  of  the  sejjeant 
at  arms  attending  tbb  Houae.'' 

From  what  oecara  m  the  Joaraal,  I  oaiijec- 
tare  that  this  Richard  Francklin  was  aooord- 
uifW  taken  into  custody  on  or  bef^  the  2drd 
•r  tbe  month,  nod  that  he  remained  in  sooh 
custody  antil  the  parliament  sraa  pvorogued  on 
likft  t7tli  of  May  ftihiwing. 


Spain,  at  the  ^^y  of  Seville,  m  tbe  nid  kiag^* 
dom  of  Spahi.    The  information  ahw  self  forth 
that  Richard  Francklin,  well  knoirin^tbe  pre- 
misses, but  being  a  malicious,  teditioun,  sod 
ill-disposed  person,  and  a  perpetual  and  dili- 
gent jMiblisber  and  seller  of  seditious  and  acaa* 
dalous  libels,   and  disaffected  to  his  present 
majesty  and  lus  government;  and  wickedlj, 
maliciously,  and  seditkHisly  contriving  and  in* 
tending  to  ilistorb  and  disquiet  the  happy  ttats 
of  the  public  peace  and  tranquillity  of  thb 
kingdom ;  and  to  bring  hb  present  miyesty's 
treaty  of  peace  (which,  with  great  affection  to  > 
wanfs  his  subjects,  and  for  theadvanta|[esr 
this  kingdom,  was  concluded)  mto  contempt 
and  disgrace  among  all  his  liege  subjecti  of 
this  kingdom ;  and  also  to  detract,  scandalize, 
traduce,  and  vilify  tbe  adromistration  of  bit 
present  majesty's  government  of  this  kingdom, 
and  his  principal  officers  and  ministers  of  state; 
and  to  represent  his  said  officers  and  ministeft 
of  state  as  persons  of  no  integrity  and  abiKtj, 
and  as  enemies  to  the  public  good  of  thiskin^- 
dom ;  and  to  cause  it  to  be  believed,  that  bit 
said  present  majesty,  by  the  aiivice  of  his  said 
principal  officers  and  ministers,  intended  to 
break  and  violate  the  said  treaty  last  mei* 
tioned;  and  thereby  to  raise  and  sow  dif- 
ferences and  discords  betwixt  bis  said  presect 
mijesty  and  the  said  French  king,  nd  king  sf 
Spain ;  and  also  to  spread  fiilse  news  and  n- 
mours  concerning  the  state  of  tbe  pnbHc  aAin 
of  this  kingdom;  and  to  bring  bis  said  present  na* 
jesty  and  bis  administration  of  the  goveramcot 
of  this  kingdom,  into  suspicion  and  ill  opinioB 
of  his  said  liege  subjects,  on  tbe  td  of  Januarj, 
in  the  4th  year  of  his  present  miyesty's  rdgo, 
at  the  parish  of  St.  Paul's,  Oovent-ffarden,  is 
the  county  of  Middlesex,  a  certain  fidse,  scan- 
dalous, and  seditions  libel,  [iotitled,  No.  S3J^ 
The  Coontrv  Journal ;    or,  the  Craftsman. 
By  Caleb  DUnvers,  of  Gra^'s-ion,  eso.  Sa- 
turday, January  8d,  1730,}  wickedly  and  ma- 
liciously did  print  and  publish,  and  caused  tob« 
printed  and  published.     In  which  libel,  of  aid 
concerning   his    said    present    majest?  ki0^ 
George  the  Snd,  now  king  of  Great- Britain, 
&c.  and  his  administration  of  the  govenunenl 
of  this  kingdom,  and  state  of  tbe  public  sAirs 
of  this  kiugdom  ;  and  of  and  concerning  bii 
said  principal  officers  and  ministerB  of  snuef 
and  of  and  oonc^rpuig  the  aaid  treaty,  siadi 
betwixt  his  said  present  majesty  and  the  mid 
French  king,  and  the  aaid  kug  of  Spain ;  and 
also  of  and  oonoerninji^  tbe  s^id  French  long, 
the  said  king  of  Spain,  and  the  most  ^eresi 
prince  Charies,  emperor  of  Germany;  art 
contained  (among  other  things)  divers  falK» 
feigned,  scaodaJoos,  aoilitions,  and  malicioas 
miOters,  according  to  the  tenor  ibUowin^  ts 
wit ;  "  £xtraot  4if  a  private  letter  from  tbs 
Hague.  A  romoar  bath  bocii  for  aoaae  lisBS 
privately  spread  about,  and   begins  lo  pi^ 
credit  here,  that  a  misunderstandiim;  will  sssa 
discover  itself  between  the  allies  of  SetiUs; 
(meaning  bis  said  present  majesty,  tbs  said 
^rttcfakiDgr  tod  tbe  said  king  of  Spain)  •<  tad 
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Unleertnn  ministers*'  (meaoiDg  the  said  prin- 
cipsl  officers  and  ministers  of  his  Mid  majesty, 
employed  and  intrusted  in  the  difficult  affairs 
of  state)  '*  ha?ing^  at  ienffth  found  out,  that 
too  close  an  unioii  with  France,  and  a  war 
upon  tlie  fool  of  the  treaty  of  Seville,  is  quite 
agsiost  the  grain  of  Uie  people,  are  endeavour- 
JB^lo  bring  about  an  accommodation  with  the 
eoBpefor,  an«i  to  undo  oTery  thing  they  have 
\tm  doing  for  these  five  years  past.  If  this 
should  prove  tnie,  it  will  certainly  redound  very 
inucb  to  the  honour  of  those  gentlemen,  who 
have  so  vigorously  opposed  the  late  measures  ; 
Slid  the  ministers,  who  have  not  only  concerted 
and  pursued  these  measures,  but  loaded  all 
opposition  to  them  with  the  foulest imjiutations, 
will  be  obliged  to  take  a  great  deal  of  shame  to 
tbenseives ;  fur  what  can  be  a  stronger  con- 
(kmoation  of  their  own  past  conduct,  or  the 
conduct  of  those  whom  they  have  employed  to 
write  in  their  cause,  than  to  see  them  wheel 
abont  all  qd  a  sudden,  and  pursoe  measures  di< 
redly  oppo«te,  which  have  been  pointed  out  to 
tbem,  for  several  years  together,  by  their  ad- 
Tenarics;  and  for  which  they  have  represented 
those  gentlemen,  in  the  most  opprobrious 
mioura,  as  factious  incendiaries,  Germanized 
patriots,  and  enemies  to  their  country  ?  What 
cso  be  more  riiliculoos  than  to  see  them  desert 
one  alljr,  wbooe  good  faith,  sincerity,  and  even 
cordiahty  of  friendship,  they  have  so  often  ex- 
tolled, and  at  last  run  into  the  arms  of  another, 
whom  they  have  so  industriously  set  forth  as 
the  most  dishonourable,  ungrateful,  and  per- 
fidious prince  ?  They  must  have  altered  their 
opinion  of  this  prince  very  much  (if  this  report 
is  true),  and  seem  to  rely  u|)Oo  his  good- 
nature, potting  themselves  thus  absolutely  in 
his  power ;  for  if  be  should  refuse  to  deal  with 
them,  aAer  the  usage  be  hath  received  they  will 
he  broke  with  all  the  courts  of  Europe ;  and 
be  cannot  be  insensible  of  their  perfiity  to 
others,  at  the  same  time  that  he  is  treating 
with  them.  How  will  they  be  able  to  justify 
those  vast  ezpences  which  they  have  already 
hrottght  upon  their  country^  by  an  obstinate 
perseverance  in  other  measures,  till  the  last 
extremity,  as  well  as  those  farther  expences 
•fid  haianls,'  in  which  such  a  precipitate  alte- 
ntHm  of  counsels,  in  the  present  circumstances 
of  Europe,  will  certainly  involve  it?  For 
though  tne  measure,  whien  is  now  said  to  be 
Mcredy  carrving  on,  was  certainly  the  most 
cijgihie,  whilst  they  remained  unembarrassed 
wiui  eogageinents  of  another  kind  ;  and  though 
it  most  be  confessed  to  be  very  desirable  at 
present;  yet  it  seems  to  be  attended  with  very 
ntal  oonaemMnces,  and  almost  insuperable  dif- 
Realties,  The  people,  of  whom  1  am  speak- 
ngf  bad  their  hands  at  liberty  five  years  ago, 
m  might  have  entered  into  what  measures 
they  ploised  with  the  emperor,  without  ^ving 
fiokage,  or  any  just  reason  of  complamt,  to 
other  ooorts ;  but  at  present  they  cannot  do  it, 
without  an  infraction  of  solemn  treaties,  and 
drawing  upon  their  country  the  resentments 
which  OBuall^r  attend  violitions  of  faith.    One 
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immediate  eifecl  of  this  ranentmaiit  may  be  tha 
interruption  of  trade  and  the  seizure  of  tliat  vast 
pledge,  which  Spain  hath  at  this  time  in  her 
hands ;  so  that  the  only  pretended  good  effect 
of  their  former  conduct,  may  be  absolutely  de^ 
feated  by  their  present  scheme.  Another  ne- 
cessary effect  (for  so  I  think  1  may  call  it)  of 
such  a  measure,  at  present,  will  he  a  conjunc- 
tion of  France  and  Spain ;  and  a  certain  court 
may  have  the  mortification  to  see  those  two 
crowns  united  against  tbem  more  strongly 
than  ever,  by  their  extraordinary  management, 
after  they  have  spent  so  many  millions  to  pre- 
vent it.  1  am  far  from  deslgnin^^  to  insinuate 
from  hence,  that  an  accommodation  with  th^ 
emperor  is  a  wrong  measure :  On  the  contrary^ 
I  wish  it  had  been  thought  a  right  measure 
long  ago.  My  own  intention  is  to  shew  how 
difficult^  in  my  apprehension,  the  conduct  of 
some  ministers  hath  rendered  it  to  their  eountryi 
as  well  as  dishonourable  to  themselves,  by  car- 
rying along  with  it  the  severest  censure  of  their 
own  conduct,  and  the  strongest  justification  of 
their  adveraariet,  agamst  all  the  aspersions 
which  have  bera  cast  upon  them.*'  In  con- 
tempt of  his  said  present  majesty,  and  bis  laws  | 
and  to  the  great  disgrace,  scandal,  and  in^ 
famy  of  his  said  present  majesty,  and  his  ad- 
mioistration  of  the  government  of  this  king- 
dom; to  the  disturbance  of  the  public  peace 
and  tranquillity  of  this  kin«*[dom ;  to  the  evil 
example  of  all  others,  offending  in  the  like 
case ;  and  against  the  peace  of  onr  said  lord 
the  king,  hb  crown  and  dignity. 

Attorney  General.  (Sir  Philip  Yorke.)  My 
-Jord,  and  gentlemen  of  the  jury,  I  am  counsel 
for  the  king.  This  is  a  prosecution  against  the 
defendant,  Mr.  FrancMin,  for  printing  and  pub- 
lishing a  scandalous  and  seditioiis  libel :  an 
offence  (however  it  bath  been  treated  or  late 
days)  which  the  law  considers  as  a  very  heio- 
Otis  crime,  as  it  tends  to  disturb  the  peace  of 
the  kingdom,  and  to  bring  into  contempt  the 
king's  a'dioinistratloo  of  the  government ;  and 
as  it  tends  to  create  great  jealousy  and  disaatia- 
fiiction  in  the  minds  of  bis  majesty's  sobjectt 
against  his  government;  and,  indeed,  this  is 
the  use  you  find  made  of  it.  The  jyresent  libef, 
for  and  upon  which  the  defendant  is  to  be  tried, 
will  appear  to  be  a  libel  of  that  nature,  and  at- 
tended with  the  most  aggravating  circum- 
stances of  any  ever  yet  pubnshed. 

To  exniain  the  natura  of  this  prosecution  and 
libel,  and  to  shew  the  connexion  and  tendency 
thereof,  it  is  necessary  to  open  a  little  to  you 
the  several  parts  of  it,  in  order  to  apply  it  to 
the  description  of  the  persons  and  things 
spoken  of.  It  is  described  to  be  a  libel  cod» 
oeming  his  present  majetty,  and  bis  majeel^'a 
government  of  the  kingdom,  and  Mnceniin|p 
the  public  aflhirs  thereof,  and  concerning  hit 
ministers;  and  it  ia  expressed  to  relate 40  a 
treaty  concluded  betwixt  bis  present  maj[esty, 
and  the  French  king,  and  the  king  of  Spain,  at 
Seville,  in  November,  1799.  The  liberty  that 
the  defendant,  Mr.  f mitcUiw,  hu  taken  |a 
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from  tlitfi|3;s  done  by  the  priooet  in  that  treaty^ 
vpoD  a  pretensiob,  that  it  is  an  extract  of  a 
pri?ate  letter  from  the  Hague :  he  says,  *'  A 
ruaiour   hath  been  ifor  ■ome  time  prirately 

Sread  about,  and  bep'na  to  grain  credit  here, 
at  a  miflunderstaodiD^  will  soon  discofer  it- 
self between  the  allies  of  Seirille.'*  Now  the 
allies  of  SeFille  are  well  known  to  be  his  present 
ttiajesty/the  king  of  Prance,  and  the  king  of 
Spain.  Again,  the  ftrriter  goes  on  to  say, 
**  That  certain  ministers"  (Whom  the  informa- 
tion explains  to  be  the  ministers  of  his  present 
majesty)  **  hating  at  length  found  out,  that 
too  close  an  union  with  France,  and  a  war  upon 
the  foot  of  the  treaty  of  Seville,  is  quite  against 
the  grain  of  the  people,  are  endeavouring  to 
bring  about  an  accommodation  with  the  em- 
peror, and  to  undo  every  thing  they  have  been 
doing  for  these  five  Tears  |Hist,"  which  will 
carry  the  calculation  back  to  the  80th  Septemi- 
her  172^,  when  the  treaty  of  Hanover  was 
made.  And  then  afterwards  be  says,  «  If  this 
should  prove  true,  it  will  certainly  redound 
Very  mnch  to  the  honour  of  those  gentlemen, 
who  have  so  vigorously  opposed  the  late  mea- 
sures; and  the  ministers,  who  have  not  only 
concerted  and  pursued  these  measure8,butloaded 
all  opposition  to  them  with  the  foulest  impu- 
tations, will  be  obliged  to  Uke  a  great  deal  of 
shame  to  themselves."    And  then  he  asks  the 

Soestion,  **  For  what  can  be  a  stronger  con- 
^mnation  of  their  own  past  conduct,  than  to 
see  them  wheel  *  about  all  on  a  sadden,  and 
pursue  measures  directly  opposite  P  And  what 
can  be  more  ridioukms  than  to  see  them  desert 
one  ally,  whose  good  faith,  sincerity,  and  even 
cordiality  of  friendship,  thev  have  so  ofben  ez- 
ioUed  ?*'  Here  is  a  plain  charge  of  perfidy,  or 
breaking  of  faith.  Again,  the  miniUers  are 
represented  as  ninning  into  the  arms  of  another 
ally,  whom  those  ministers  have  set  forth  as 
the  most  dishonourable,  ungrateful,  and  perfi* 
dious  prince.  Next,  these  ministers  are  repre- 
sented as  puttins^  tliemselves  in  the  power  of 
that  prince ;  and  says,  "  If  this  prince  shouM 
refuse  to  deal  with  them,  afier  the  usage  he 
bath  received,  they  will  be  broke  with  all  the 
eourts  of  Europe ;  and  he  cannot  be  insensible 
of  their  perfidy  to  others,*'  (that  is  to  say,  the 
former  allies)  *f  at  the  same  time  that  he  is 
treating  with  them.*'  .  Gentlemen,  yon  may 
plainly  observe  here,  that  this  is  a  positive 
charge  of  perfidy  and  breach  of  faith  on  these 
ministers.  Again,  the  libel,  or  pretended  letter, 
charges  them  with  .bringing  on  their  country 
vast  cxpenpes,  not  to'be  Justified,  and  a  further 
expenoe  and  hazard,  which  their  precipitate  al- 
teration of  counsels  will  certainly  involve  it  in. 
And  then  be  proceeds  to  ^represent,  that  they 
cai^not,  at  present,  treat  with  the  emperor,  with- 
out infraction  of  solemn  treaties,  and  violation 
«pf  .faith.  Gentlemen,  this  is  a  direct  charge 
of  perfidy,  in  the  ftroi^gest  terms.  In  the  next 
place,  be  represents  the  effects  of  the  resent- 
nifnt  that  they  will  draw  on  their  country  by 
th^r  violatioD  of  faith :  one  immediate  effect, 
he  says,  '•  may  be  tl^e  inteirnintioii  of  ^e, 


and  the  seizure  of  that  vast  pledge  whioh  Spain 
hath  at  this  time  in  her  baiMs."     Aaotber  ne* 
oessary  effect  (for  so  he  thinks  he  may  call  \A 
will  be  ^  conjunction  of  France  and  Spain ;  tad 
a  certain  court  (these  are  his  words)  may  have 
the  mortification  to  smt  those  two  crowns  nnitsd 
against  them  more  strongly  than  ever,  by  tbeir 
extraordinary  management,  after  they  have 
spent  so  many  millions  to  prevent  It.    Gentle- 
men, this  is  the  nature  and  import  of  tbe  libel ; 
and  whoever  it  is  that  is  charged  with  tbcit 
thiOgs,  it  is  plain,  that  there  cannot  be  a  noes 
evident  charge  of  perfidioosncss,  and  parsniog 
measures  destructive  to  dieir  counti^.    The 
reason  of  my  opening  thus,  is  to  mew  and 
make  way  for  the  applicafion  of  the  libd  ts 
the  persons  and  things  mentioned  in  it    And 
in  order  to  shew  that  the  libel  is  applied  to  bit 
present  miyesty  and  his  ministers,  and  the  ad- 
ministration of  the  government  of  this  kio|> 
dom,  and  Cannot  be  applied  to  any  other,  it  m 
be  necessary  for  yon,  gentlemen,  to  conddsr 
who  are  the  ministers  tnus  charged.    Tbe  ^ 
scripfion  is,  that  a  misooderstanding  will  soon 
discover  itself  between  the  alKes  of  Seville  i 
and  that  certain  ministei<B  having  at  \eiigik 
found  out,  that  too  ekiae  an  union  with  Frane^ 
and  so  on.    Gentlemen,  who  are  the  allies  at 
Seville  f    They  ai«  the  king  of  Great  Britaia, 
the  French  king,  and  the  king  of  Spain.  Now, 
the  ministers  here  spoken  of  are  charged  with 
perfidiousness  in  breakin|r  that  treaty,  wbo,  to 
be  sure,  must  be  meant  of  those  ministein  that 
were  empowered  to  make  that  treaty ;  for  00 
other  could  be  guilty  of  breaking  it ;  i|nd,  in- 
deed, the  author  himself  hath,  in  this  vei; 
pretended  Hague  letter,  fully  explained  htf 
meaning ;  and  that  it  is  not  France  or  Spain,  or 
their  ministers,  that  he  thus  charges  witbjyfi 
fidy ;   for  be  tells  us,  that  one  necessary  eSrct 
of  such  violation  of  faith,  will  be  the  coDJone* 
tion  of  France  and  Spain ;  and  that  a  ootaiB 
court  would  have    the    mortification  to  lee 
those  two  crowns  united  against  them  moit 
strongly  than  ever.     This  amoonts  to  a  de« 
monstration,  that  neither  France  nor  Soairi; 
nor  their  ministers,  are  charged  wllth  breakinf 
this  treaty  j  for  they  are  plainly  excluded :  if 
so,  then  there  is  but  one  party  left,  to  wit,  the 
king  of  Great  Britain  and  his  ministers;  aod 
it  ia  plain,  as  if  the  minUters  of  Great  Brittia 
had   been  in  express  words.     I  am  almort 
ashamed  to  explain  what  ia  so  plain ;  tbooffh  I 
thought  it  proper  to   set  forth  thus  at  first 
And,  gentlemen,  if  more  circumstances  ate 
wanting  to  confirm  this  further,  they  may  k 
added  afterwards;  siich  as  these, 4o wit, fivB 
persons  who  opposed  them  were  stiled  Ger- 
manised patrioU :    another  «pre*«w»*.  "•»  *? 
seizure  of  that  vast  pledge,  which  Spain  bata 
at  this  time  in  her  hands.    Besides,  it  is  ia* 
cumbent  on  theorf  to  shew  what  other  court* 
ministers  these  things  can  be  applied  to.  ^^f^ 
ia  another  observation,  which  I  hmted  at  before, 
which  ia,  that  these  ministers  are  endeavonriag 
to  undo  every  thing  thiey  have  been  doine  w 
tb^tveyeara^;  w|iiehcarfte  it  te»<t 
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the  tioie  of  tmmMng  the  tretty  of  Hanoyer, 
wbidi  WM  to  S(Kpt«iiiber,  1735.    G«Dt1emen, 
it  it  ftr  from  oar  desire,  tlitt  a  forced  comtroc* 
tkm  should  be  made  or  drawn  from  this  paper ; 
bat  saoh  a  one  ooly,  as  e?ery  anderstanoing 
person,  that  takes  it  up  and  reads  it,  would  put 
upon  it :  hot  1  wonld  not  be  tbooglit  to  n^, 
that    e?ery  reader    understands  It  as  a  libel, 
«Nr  a  scandalotts  libel,  as  eodrts  and  juries  do : 
Ko,  the  hiw  is  not  so  absurd  to  auppose  such  a 
thin^.     Besides,  it  is  very  well  known,  that 
there  have  been  several  cases  of  this  natore, 
that  hare  been  understood  by  the  Court  and 
jofy  as  such,  I  mean  as  a  libel,  before  this 
tiflse ;   and  it  is  necessary  to  mention  to  yon, 
thai  a  picture  may  be  drawn  very  lively,  and 
coastroed  so ;  and  that  a  libel  may  he  wH^en 
tinder  feigned  names,  and  yet  pmioly  under- 
stood ;  as  in  the  case  of  Mr.  Mist's  journal  in 
S7SS«  wherein  the  fictitious  names  of  E^mff 
nod  Sophy  of  Persia  were  inserted ;  yet,  not- 
witiistanmni^  these  assumed  natttes,  when  it 
canoe  to  be  tried  by  a  jury,  thev  understood  it, 
as  ercry  honest  noan  would,  to  be  a  scandalous 
libel.     I  shall  not  take  up  now  any  more  time 
upon  this  head.    The  next  tbini;  is,  whether 
the  defendant,  Mr.  Francldin,  is  guilty  or  not  of 
the  facts  chaiged  in  the  information?     And 
now,  gentlemen,  we  shall  give  you  the  stroQg- 
est  mod  dearest  proof  in  the  world :  we  shall 
prove,  by  a  witness  who  bought  six  of  these 
journals,  wherein  the  pretendcSl  Hague  letter  is 
iaserted,  of  the  defenoant  himself,  at  his  shop ; 
and  that  the  defendaot  ordered  his  servant  to 
f^e  him  them ;  and  it  will  appear  to  you,  that 
the  person  who  bougbt  them,  sold  tbem  also 
himself;  and,  if  that  wants  further  eonfirma- 
tiott,  we  can  prove,  that  the  defendant  puh- 
lisbes  seditions  papers  or  journals  every  week. 
These  things  being  laid  before  you,  we  expect 
you  will  do  justice  betwixt  the  king  and  the 
acfeoduit;  and  that  is  all  which  is  desired  of 
yoo. 

Solicitor  General^  (Charles  Talbot,  esq.)  My 
lord  and  gentlemen,  I  am  oh  the  same  side ; 
and  as  the  case  is  so  plain,  I  would  not  take  up 
much  of  your  time.    The  libel  is  against  his 
Vnjesty,  and  his  principal  officers  and  ministers 
of  state,  under  the  colour  of  *<  An  £xtract  of  a 
pvivate  Letter  from  the  Hague;"  and  though 
It  is  said  so,'  yet  whoever  considers  it,  and  at- 
tends to  the  frame  and  stile  of  it,  and  tendency 
of  the  whole,  will  plainlv  be  convinced,  that  it 
is  of  an  Cnglish  breed :  but  let  it  be  real  or  fie- 
tifions,  it'  is  the  same  thing,  if  it  is  a  libel,  and 
the  suijciBt-matter  thereof  is  against  the  go- 
vernment ;  nor  is  it  material,  whether  the  mat- 
ters or  things  published  therein  are  either  true 
or  iilse,  if  the  publication  thereof  is  detritliental 
to  the  government,  and  of  a  malicious,  injuri- 
ens,  and  seditious  design,  to  creaie  a  misun- 
derkandtng  and  discord  between  bis  majesty 
and  his  aflies ;   and  to  raise  jealousies  in  tlie 
lEBinds  of  bis  subjects :   and,  indeed,  for  what 
other  purposes  can  jt  be  supposed  to  have  been 
poUisbeffy  but  fbr  these  very  tfungn^tOf  aowmg 


A.  D«  1781.  [G3I 

seditioa  aid  jetleusy ,  and  distuihing  the  puMi6 
peace  f  A^n,  the  libel  is  not  only  against  his 
present  nMyesty ,  hut  ahK>  against  his  ministera  ) 
that  they  were  about  to  nouUEe  a.  treaty  with  the 
emperor^  which  would  be  undoing  every  thing 
that  thev  bad  been  doing  for  these  five  yeara 
past,  which  would  Occasion  them  to  take  a 
great  deal  of  shame  to  themselves.  The  next 
thing  he  charges  the  ministera  with  is  the  de« 
sorting  of  one  ally,  and  in  consequence  of  that, 
tlie  Hying  into  the  arms  of  another ;  and  that, 
If  lie  thought  fit  not  to  deal  with  them,  then 
they  would  be  broke  with  all  the  courts  of  £n* 
rape;  and  that  he  could  not  be  tnsensihle  ^ 
their  perfidj^  to  othera,  at  the  same  time  thai 
lie  was  treating  with  them.  In  the  next  patt  of 
the  libel,  he  accuses  tbem  of  having  brought  a 
vast  expence  on  their  country  by  uieir  farmer 
measures  j  and  that  their  present  measves  will 
certainly  Involve  it  in  a  further  expence  and 
haxard.  In  the  next  place,  he  Ppiats  out  to  tkm 
people  the  consequences  and  difficulties  allieud' 
mg  these  measures;  the  firstof  which,  he  says, 
in  his  apprahension,  ara  very  fatal  i  and  tha 
second,  almost  insuperable :  he  says,  that  one 
of  the  conaeqnences  will  be  the  infraction  of  eo-. 
lemn  treaties,  and  drawing  on  their  country  thb 
retentments  which  usually  attend  viohitioa  eT 
fkith:  another  consequence,  be  says,  will  bb 
the  ihterroption  of  trade  $  and  that  another  con- 
sequence will  be  the  seiaura  ot  that  vast  pledga 
whidi  Spain  hath  in  her  hands ;  and  the  last 
consequence,  which  be  mentions,  of  such  oMa* 
snres,  (and  which  be  tbhiks  lie  majr  call  a  a»» 
cessary  consequence)  is  the  conjunction  af 
France  and  tSpain  ;  and  that  a  certain  court 
(whkh,  as  hath  heen  already  mentioned,  ctti 
only  be  applied  to  Great  Britain)  may  have  tha 
mortification  to  see  these  two  crowns  united 
against  tbem  more  strongly  than  ever,  after 
they  have  spent  so  many  miltioos  to  pravent  it. 
Gentlecneu,  I  hope  it  now  plainly  appean  to 
you,  that  this  pretended  Hague  Letter  is  a  li- 
bel, and,  T  may  say,  a  very  malicioas  and  sedl« 
tioos  one  too.  If  any  tbmg  may  be  called  a 
libel,  suraly  ministera  of  state  undoing  what 
thev  have  been  doing  for  five  yeara  past,  and 
deserting  allies,  perfidiously  elposing  their 
country  to  hazards  and  vast  expences,  seising 
their  effects,  and  occasioning  other  courts  to  be 
united  against  their  own  country,  may  well  he 
called  a  libel;  especially  wlifen  the  libel  alao 
carries  in  it  the  highest  charge  against  his  ma* 
jesty^s  government,  ami  tending  to  «ow  sedrtioa, 
and  jealousy,  and  discords,  between  his  majes- 
ty and  bis  allies,  as  well  as  between  his  own 
subjects,  and  thereby  disturbing  tbe  pubiio 
peace.  That  which  remains  is,  of  whom  are 
these  defanwtory  thingo said,  and  what  court 
and  ministera  are  meant,  or  to  whom  these  es^ 
pressions  are  applicable  t  The  exiiressions  ar^, 
<'  Certain  ministera  are  endeavouring,  and  a 
certiidn  court  may  have  th)e  monlficatkm  m  see,'^ 
&e.  I  think  every  common  reader  will  prfe- 
sently  jinderstaad  them  to  he  tbe  court  and  mi- 
nistera of  Great  Britain :  and  I  believe  I  Aoay 
veatura  to  say»  thrt  llie  geatletfea  on  the  Other 
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«de  ctnnot  point  out  what  ooart  aad  miniilBra 
are  mesot  by  tbew  expremNM,  if  it  is  not  tli« 
court  aud  aunitters  of  Great  Britain.  Gentle- 
men, the  whole  connection  of  the  pretended 
Hague  Letter,  tai^ng  it  all  together,  plainly 
points  out  to  be  meant  of  bis  present  miges^' 
and  his  ministers ;  and  there  is  no  part  thereof 
that  can  be  applied,  with  any  propriety,  to  any 
.other  court  or  person  whatsoever.  In  the  be« 
jginning  of  the  libel,  we  are  told,  that  a  misun- 
derstanding will  soon  discover  itself  between  the 
allies  of  Seville;  and  then  immediately  follows 
the  charge  on  certain  ministers,  that  they  were 
vndoing  every  thing  that  they  had  been  doing 
five  yeavs  |iast  These  words  "  Certain  mi- 
nisteis,"  must  have  a  reference  either  to  the 
jministers  of  Spain,  France,  or  Great  Britain. 
-With  regard  to  Spain,  you  have  been  already 
told,  that  it  cannot  have  any  reference  to  them, 
heeanse  one  effect  of  this  alteration  of  aflairs  or 
measures,  is,  that  Spain  would  seize  that  vast 
•pledge  which  she  bath  at  this  time  in  her  hands : 
n  this  a  libel  on  the  ministers  of  Spain,  and  can 
ibis  git e  an  oooasion  to  Spain  to  lay  bold  on 
their  own  effects,  and  seize  their  own  treasure  ? 
•No,  4t  is  nonsense ;  so  that  tlie  ministers  of 
^ain  cannot  be  meant ;  besides,  it  is  notorious 
io  (every  body  that  knows  any  thing  of  the 
•fioQth  Sea  Company,  that  that  Company  al- 
-wajTB  have,  and  will  have,  while  it  is  a  Com- 
pany, efibcts  aud  treasures  in  their  hands  liable 
to  be  kid  bold  on  and  seized ;  so  that  .as  the 
•ttinisten  of  Spain  are  not  the  ministers  here 
flieant,  so  likewise  it  shews  that  it  cannot  be 
meant  of  the  ministers  of  France ;  for  they  are 
pkinly  excluded  9m  well  as  the  ministers  of 
JSpain:  the  words  are,  '*  That  certain  ministen 
having  at  lenglh  found  out,  that  too  close  an 
onion  with  France,  and  a  war  apon  the  foot  of 
llie  treaty  of  Seville,  is  quite  agaiust  the  grain 
.  of  the  people/'  1  s  this  applicable  to  miuisten 
.«f  France  ?  No ;  it  is  not  sense  to  apply  it  to 
the  ministers  of  any  other  court  than  Great 
•  Britain ;  but  applying  it  so,  it  is  good  sense, 
«nd  very  proper :  so  that  as  the  ministers  of 
Spam  and  France  are  both  ezclnded,  it  is  plain 
.  to  a  demonatration,  that  it  mutt  be  meant  of  the 
ministers  of  Great  Britain :  and  seeing  every 
part  of  the  libd  is  applicable  thereto,  and  can- 
not agree  with  any  other  court  than  the  convt 
of  Great  Britain,  I  anprehend,  it  will  appear 
plain  to  yoo  to  be  a  liM,  and  that  the  txpres- 
sioai  are  meant  of  bis  miypsty  and  his  minia- 
tera;  and  if  so,  then  thcure  reasains  only  one 
thing,  and  that  is,  to  fix  it  on  the  defendant ; 
and  tills  we  will  make  appear  beyond  all  con- 
tradiction, not  only  as  bem^  the  printer  of  that 
weekly  paper,  but  as  havmg  sold  them  him- 
aelf.  And,  gentlemen,  when  this  apnears  plain 
to  you,  after  the  Attorney  General  hath  done 
.  bis  doty,  by  laying  a  full  proof  before  yon,  it  is 
hoped  yon  will  do  yours. 

Att.  Gen.  I  do  not  know  whether  they  will 
deny  the  defendant  to  be  the  autlunr  or  pnb- 
liriier  of  the  paper ;  if  they  do,  I  shall  prore  it 

Mr.  FoMokerUv,  Wc  do  deny  i^^ 

Jtt.  Gau  CnU  Mr.  Jmkin«.  /it» 


Mr.  JtnkhM  appeared* 

Ah,  Gen,  Mr.  Jenkins, look  ontthecopicf  sf 
his  msjestyV  Sfieech,  the  SOth  of  Jmmry, 
1725. 

Here  it  was  produced. 

Ait,  Gen,  Did  you  examine  it? 
Jenkins,  Yes. 
AtU  Gen,  Where?     ' 
Jenhm,  At  the  pariiamcnt  office. 

Mr.  Jenkins  cross -exambed. 

Mr.  FoM^kerUy,  Hath  it  been  in  year  cof* 
tody  ever  mcef^^enkuu.  No. 

Mr.  FaiakerUy*  Uow  know  you  that  to  bs 
the  very  same  that  you  examined  ? 

Jenkins,    Because  I  marked  it. 

Mr.  Fasakerley,  ^S  hen,  before  or  after  you 
first  parted  with  it  P — Jenkins,  Before. 

Mr.  Fazakcrley,  What  mark  ?  Did  you  pot 
your  name  to  it  ? 

Jenkins,  I  put  the  two  initial  letters  of  niy 
name,  which  I  will  shew  you. 

Mr.  FaiakerUy,  Are  you  sure  that  it  badi 
not  been  altered  since  ? 

Jenkins.  Yes,  I  am  very  sure* 

Here  his  mBJS8ty*s  Speech  to  the  Hotne  of 
Lords  was  read,  beginoin?  thus :  **  Bfy  lonb 
and  gentlemen,  T  have  had  such  freqaeot  ex- 
perience," &c.  Also  his  majesty's  Speech  ts 
the  House  of  Commons. 

AU.  Gen.  This  Speecli  of  the  king  is  goM* 
ral ;  but  I  shall  be  more  narticubu',  and  ihsll 
shew  you  a  copy  of  the  Address  of  the  Hooae 
of  I^rds,  wiien  the  treaty  of  Hanover  wu  lait 
before  them,  wherein  ihey  express  their  sstif 
faction,  and  mention  the  lung  of  Spain  partiat' 
lariy. 

Mr.  Faiokerley,  Though  I  have  all  the  ho- 
nour  imaginable  for  the  House  of  Lords,  yet  I 
question  whether  their  addresses  are  to  be  tskm 
as  evidence. 

Ait,  Gen,  Wesball  readacopy  oftfatoJowr- 

nal  of  the  House  of  Lords« 

Mr.  Fazakerley.  Originals  are  the  best  ef»- 
denceof  ikct;  and  whatever  addresses  or  pro- 
ceedings might  have  been  made  in  the  Houis 
of  Lords,  I  think  they  cauuot  be  proper  evi- 
dence here.* 

Ah,  Gen.  What  I  produce  is  a  copy  of  the 
Lorda'  Journal  coucerning  the  treaty  of  Vi- 
enna, that  the  secretariea  of  state  laid  bdbri 
them. 

Mr.  Faiakerky.  I  own  it  is  a  Jonntlof  the 
House  of  Lofds,  but  it  is  not  a  proper  evidence 

of  the  facta  therein  mentioned. 
Mr.  Bool/e.  My  hud,  I  apprehend,  that  tbs 

evidence  Mr.  Attorney  Geoend  is  now  pnrvi- 
iitg,  in  the  course  of  evidence,  is  irregular,  aod 
on  that  the  objection  doth  arise.  He  sayt,  v 
will  prove  the  facts  by  the  Journal  of  tha 
House  of  Lorils:  suppooe  the  secretaries  of 
sUte  have  lailed  in  the  copv  laid  before  then : 
1  offer  this  to  your  lordship's  oonsjdeiatiw* 

.    ^  See  ^  Term  R^.  4i5. 
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L.C.J.  I  fuid«  9ffr.  Bootle,  that  all  mawier 
ofobjectioM  will  be  ratted  ta  terf  •  vour  client ; 
but  I  eball  not  past  away  the  time,  DMaiMe  yoa 
ba? e  redreaa  another  way ;  yea  ahall  hare  my 
Vfinkm  about  it. 

Mr.  Strange.  Will  you  produce  that  copy  f 

Att,  Gem,  We  will  do  it.  Mr.  Jenkins,  pro- 
dace  the  ordeis  of  the  House  of  Lords,  the 
lOtb  of  February,  \7U,  (Here  it  was  pro- 
doced.) 

Mr.  Strtnee.  Is  it  a  true  copy  ? 

Jenkini.  Yes. 

Mr.  Sirange.  Have  you  had  it  efer  since  it 
■sgifeoinr— JiroAiiif.  Yes. 

Here  the  copy  of  the  Journal  was  read ;  the 
purport  was  a  com^  of  the  Treaty  of  Peace 
Bade  at  Vienna,  dd  April,  1795,  a  copy  of  the 
IVeaiy  of  Commerce  made  at  Vienna,  Ist  of 
May,  17^9  and  a  copy  of  the  Treaty  of  Han- 
«rcr,  SOtb  of  September,  17S5. 

Ait,  Gen,  It  is  proper  to  see  these  copies* 

Mr.  Strange.  Blr.  Jenkins,  What  is  tiiis  f 

Jenkiui.  The  Treaty  of  Peace. 

Mr.  Sirtnyge,  Where  had  you  it  ? 

Jtnkim.  From  the  parliament  office. 

Mr.  Strange.  Ha?e  you  the  Treaty  of  Com- 
IBeree  made  at  Vienna? 

Jea^JM.  Yes,  (^ere  the  title  of  it  was  read 
tboa :  Treaty  between  Charlesfemperor  of  Ger- 
maay,  &e.  and  Philip*  the  6tn,  &c.  dated  1st 
May,  1725.) 

Ati,  Gen.  Read  the  t3d  and  Sd  Articles 
tliertof.    (Here  they  were  read.) 

R«ad  the  S6th  Article.    ^Here  it  was  read.) 

Read  the  47th  Article.    (Here  it  was  read.i 

**  The  purport  of  these  Articles  was,  (as  I 
thooght)  that  they  were  of  great  pr^udice  to 
kia  majesty's  subjects,  and  consequently  was 
an  oocaaion  of  difference." 

I  beg  that  the  Address  of  the  House  of  Lorda 
lo  hm  majesty  may  be  read,  and  his  majeaty's 
Answer  on  the  17th  of  February,  17S5. 

Mr.  FaxdherUy.  For  what  purpose  would 
you  read  them  f 

Att,  Gen.  You  will  underatand  thai  imme- 
diately. 

^  [Here  the  Address  was  first  read,  and  then 
Ilia  majesty's  Answer;  the  purport  was  to 
abew.  that  there  were  differences  between  his 
late  majcaty  and  the  king  of  Spain,  6cc.] 

Mr.  FoMaherUy.  Mr.  Jenkins,  by  what  did 
JOB  aamine  theae  f 

Jenkau.  By  the  original  JoumaL 

Att.  Gen.  1  shall  prove  in  the  next  place, 
Ibat  the  king  of  SfMin,  IStb  July,  1735, 
(which  was  about  two  months  before  the  treaty 
ef  Hanover)  made  ao  ezpreaa  demand  of  Gtb- 
fahar. 

Mr.  Fatakerley,     I   do    not   rightly   see 
tbrouj^h,  or  understand  this  evidence ;  f  sup- 
^ose  It  is  to  make  up  aome  defects. 
.    Att,  Gen,   Call  Mr.  Tilson.     Mr.  Tilson, 
have  yoa  aiiy  papers  with  yon? 

Tjton.  Yes,  a  letter. 

Att.  Gen.  Be  pleased  to  .^ive  my  lord  and 
Jary  an  aoconot  how  you  reseived  that,  letter. 


TUem,  My  lord,  this  la  a  letter  from  the 
maniuisof  Grameldo,''8eeretary  to  the  king  ef 
Spain. 

X.  C.  J.  Where  reoei?ed  you  this  letter? 

TUton.  IreeeireditatHannver. 

X.  C.  /.    When  reeeived  you  it? 

Tikon.  On  the  Ist  of  August  New  StilCi 
1785. 

Alt.  Gen.  From  whom  received  yoa  it,  aad 
in  what  manner  f 

Tikon.  By  a  messenger  that  came  froia 
Sycovy  from  Mr.  Stanhope. 

Att.  Gen.  What  was  the  messenger's  namef 

TUton.   One  Walton,  the  king'e  oiesaenger* 

Att.  Gen.   How  received  you  itf 

TiUon.  In  %  packet  made  up  with  his  dia« 
patches. 

Att.  Gen.  Where  hath  the  letter  been  kept 
ever  since  f 

TiUon.  In  the  secretary  of  state's  office  of 
the  lord  Townsbend. 

Att.  Gen.  Where  took  yon  it  from? 
TUson,  From  the  book. 
Att.  Gen.  W! hat  were  you? 
TiUon,  Uudcr-secretary  to  my  lord  Towns* 
bend. 

Att.  Gen.  Can  yon  interpret  it imnoediately? 

[No  answer  was  given.} 

Mr,  Tajflor.  I  object  against  this  evidence^ 
by  reason  it  is  not  the  best  evidence,  because 
mv  lord  Harrington  is  here  in  England  him-* 
self. 

Alt.  Gen.  I  apprehend  it  is  sufficient,  and  it 
is  impossible  to  prove  it  otherwise ;  the  lord 
HarrrnGfton  transmits  it  to  his  master. 

Mr.  Baylor.  If  my  lord  Harrington  wera 
here,  he  could  give  evidence  himself. 

Att.  Gen.  My  lord,  we  have  found  an  in* 
terpreter,  and  he  will  interpret  the  Spanish* 
Call  Mr.  Becking. 

Z.C.J.   What  read  yoo  it  for  ? 

Att.  pen*  For  a  proof  of  the  demand  of 
Gibraltar,  hy  virtue  of  the  treaty  at  Vienna. , 

Hero'  Mr.  Socking  was  called. 

Att.  Gen,  Mr.  Becking,  Do  yoiyunderstand 
the  Spanish  tongue  ? — Becking*  Yes. 

Att.  Gen.  Have  you  coinpared  it  with  the 
original  letter  ? — Booking.  Yes. 

Att.  Gen.  Is  it  truly  tramdated  ? 

Bocking.  Yea. 

f  Hei«  the  Letter  was  read  subaeribed  Gra- 
meido.]  The  purpoli  of  it  waa  demanding  op 
Gibraltar. 

Att.  Gen.  The  next  thing  is  the  treaty  of 
Hanover,  which  we  have  upon  record. 

Mr.  Faxokerley.  I  do  not  think  this  evidence 
full ;  for  the  allegation  is,  that  there  were  cer* 
tain  differences  and  controversies  between  hie 
Ute  miyesty  and  divers  princes  and  forei^ 
states,  being  his  allies,  and  the  king  of  Spam. 
I  do  not  mid  that  this  evidence  niews  any 
thing  of  it ;  the  difference  that  the  evidence 
shews,  is  only  between  the  late  king  and  the 
king  of  Spain.  I  apprehend  they  ought  to 
make  tlie  evidence  agree  with  the  inforroalitn  i 
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if  U  Tftilct  fton  A«ti  H  b  u  bo  efidflDec 

Jf^  G«it.  I  appreheod  this  is  no  objection 

at  all. 

Mr.  Faxakerley.  The  information  »,  diat 
before  the  demise  of  the  late  kin^,  dirers  dif- 
foences  and  controrersies  arose  between  his 
■aid  late  majesty  and  divers  princes  and  foretffn 
states,  beinK  bit  allies,  and  the  fcinff  of  Spain. 
!Now,  the  olijection  is,  that  the  evidence  tbey 
bare  produced,  shews  that  there  were  only  dif- 
ferences between  Spain  and  Great  Britain. 

Att.  Gen,  There  is  no  weight  in  that  objec- 
tion ;  for  if  it  were  so,  as  they  suppose,  T  ap- 
prehend this  is  not  material  to  the  information ; 
tbr  it  is  well  known,  that  there  is  a  distinction 
between  an  action  and  an  indictment.  Every 
Ihinfi^  in  an  action,  in  case  of  contradiction, 
ou^ht  to  be  proved ;  but  if  there  be  an  allega- 
tion in  att  indictment,  and  that  the  crime  may 
remain  without  it,  it  is  well  known  that  that  al- 
legation is  not  necessary  to  be  proved  ;  and  it 
is  sufficient  enough  to  proTe  him  guilty  of  the 
crime  that  he  is  indicted  for.  But  what  I  have 
proved,  shews  the  difference  and  disputes  be- 
tween his  late  majesty  and  his  allies,  and  the 
king  of  Spam,  for  the  stipulation  relating  to 
the  Ostend  company;  particularly  by  the  S6th 
Article,  is,  that  all  tbe  sulijects  of  the  emneror 
ahidl  eigoy  th^  same  privileges  as  the  XJnited 
I^vincef,  &c.  so  likewise  by  the  47th  Article, 
which  expressl}r  refers  to  Spain  and  Great  Bri- 
tain ;  and  that  is  the  express  declaration  made 
to  the  House  of  Lords,  and  was  the  foundation 
of  the  troubles  In  Europe,  which  obliged  tbe 
late  king,  without  loss  of  time,  to  enter  into  tbe 
treaty  of  Hanover ;  namely,  with  the  conside- 
ration to  the  trade  and  commerce  of  Vienna. 
And  now,  all  these  taken  together,  I  submit  it 
to  your  lordship,  whether  there  is  not  a  suffi- 
cient proof,  thattheTe  were  differences  subsist- 
ing between  his  majesty  and  his  allies,  and  the 
king  of  Spain. 

Sol,  Gen,  This  allegation  is  not  material ; 
for  whether  there  were  differences  or  pot  sub- 
sisting, we^ball  fix  it  by  evidence  that  Mr. 
Francklin  is  equally  SToilty,  and  that  it  will  not 
alter  the  nature  of  tbe  ofience :  besides,  it  is 
admitted  by  tbe  ^tleman  that  made  the  objec- 
tion, that  tbe  evidence  amounted  so  far  as  to 
£rove  that  there  were  differences  between  the 
ita  king  and  the  king  of  Spain ;  and  we  have 
pointed  out  two  things  wbicli  shew  thare  were 
differences;  the  one  relating  to  the  Ostend 
company,  and  the  other  to  tbe  demand  of 
Gibraltar.  I  agree  with  that  gentleman,  that 
Great  Britain  vFas  concerned  in  it ;  but  to  say 
that  they  were  alone  concerned  in  it,  and  that 
bv  the  Address  of  the  House  of  Lords  the 
Dutch  were  not  concerned,  is  a  plain  mistake, 
for  they  claimed  a  right  to  trade  also ;  yea, 
they  were  more  immediately  concerned  than 
Great  Britain;  and  therefore  it  is  rightly 
stated  by  the  House  of  Lords  Address ;  though, 
as  I  said  before,  it  is  not  material  wbetber  there 
were  differences  subsisting  or  not. 
<  Mr.  fhsstolgr.  I  thought,  while  the  tbiog 


was  fresh  in  memory,  it  would  have  been  ex- 
plained ;  but  since  they  bate  gone  so  far,  it 
will  be  better  to  make  an  end.  I  shall  onlv 
say,  that  as  to  what  they  say  is  immalenal,  if 
they  are  wQling  to  have  that  matter  immaterial^ 
I  am  willii^  it  should  be  struck  out ;  sad  if 
there  is  a  crime  described  io  tbe  indictment  or 
information,  Iiagree  it  is  not  necessary  to  prors 
every  allegation,  if  the  crime  remains  witboat 
it ;  so  that,  if  they  will  wave  it,  I  am  satMcd: 
let  me  get  rid  of  one  thing  at  a  time.  I  lay, 
if  there  be  enough  lel^  properly  charged  on 
tbe  de^dant,  then,  my  lord,  this  ousbt  to  be 
dropt ;  fer  they  hate  produced  nothing  that 
proves  that  allegation :  and  whatever  differences 
there  might  be  between  the  late  king  and  S}nii^ 
or  any  powers  whatsoever,  not  properly  de? 
scribed  in  ibis  information,  I  apprehend,  tbey 
are  not  to  be  taken  as  a  part  of^  tbe  cbaige  ia 
this  information 4  Now  the  main  tbiog  is,  whe- 
ther they  have  laid  it  so,  and  made  out  these 
differences.  They  sa^r,  that  the  difiereaces 
were  between  the  late  king,  and  divers  princes 
and  foreign  states,  being  his  allies,  and  tbe 
king  of  Spain.  I  thiok  the  letter  prodoced 
Irom  tbe  marquis  of  Grameldo,  or  take  rt  what 
way  you  please,  it  only  refers  to  differences 
between  the  king  of  Great  Britain  and  Spain, 
I  own  there  were  ^nts  of  commerce  to  tb^ 
emperor,  which  might  be  of  injury  to  other 
states;  but  though  they  think  that  there  is  a 
foundation  for  differences,  yet,  if  them  is  nonei 
there  is  no  reason  to  say  that  there  was  an  as* 
tnal  difference :  they  have  laid  it  so,  my  lord; 
and  as  for  that  other  part  of  the  evidence  of  the 
House  of  Lords,  that  is  not  sufficient,  for  it  is 
mentioned  there  as  an  infraction  of  their  treatjl 
but  whatever  infraction  it  is,  yet,  I  humbly  ap* 

Srehend,  that  is  not  a  teason  that  there  were 
ifferences  on  that  account,  for  if  other  states 
think  otherwise,  or  acquiesce  to  it,^  then  it  esn* 
not  be  called  a  difference ;  besides,  that  Addrea 
of  the  House  of  Lords  was  only  tbe  sentiments 
of  that  great  body ;  and  though  a  regard  ought 
to  be  had  to  them,  yet  it  is  not  any  evidence  of 
the  foct,  unless  transacted  in  a  judicial  waj« 
They  made  a  collection  olr  construction  from  it; 
but  I  think,  in  my  opinion,  it  is  possible  tbe^ 
might  make  a  mimce :  we  are  now  upon  evi- 
dence, and  it  ought  to  be  estabUsfaed  bV  a  pro- 
per l^gpd  evidence ;  for  that  (as  I  said  before) 
IS  only  an  evidence  that  theraby  their  treaty 
was  broken,  but  no  evidence  tnat  there  was  a 
difference  arising  from  it 

Mr.  Bootle.  Mr.  Attorney  is  pleased  to  nndts 
that  a  criminal  infoimatmn,  of  which  a  pot 
may  be  evidenced,  and  a  part  overlooked. 

X.  C.  J.  Is  tins  essential  or  nott 

Att.  Gen.  No, 

L.  C.  J.  Why  bath  there  been  then  sknow 
two  hours  spent  about  it  ?  ^^ 

Att,  Gen,  This  is  not  between  Great  Britstt 
and  Spain,  but  other  states ;  and  it  is  to  sbcWt 
that  by  the  Articles  of  the  Treaty  of  VienoSt 
there  were  some  of  them  inconsistent  with  tboss 
relating  to  the  foreign  powers. 

Mr.  Np^L  As  tbey  cannot  proTo  this  sUsgs^ 
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tioD  an  oflence,  or  part  of  the  crime,  it  is  proper 

to  strikf  it  out. 
Mr.  Boetie.  Our  objection  is  oo  what  is  a1- 

kged ;  we  are  not  entering  into  the  considers- 

lioo  of  the  fact,  or  ho^  farh  iff  capable  of  lieing 
proved:  No;  but  sure  1  am  they  have  not 
proved  the  allegation.  • 

X.  C.  J.  This  is  not  indeed  a  positive  propf, 
I  think. 

Att.  Gen.  The  next  thing  is  the  Treaty  of 
Hanover,  1  have  a  copy  of  it  translated. 

Mr.  Boptle.  It  is  admitted  that  there  were 
diflierences. 

Att,  Gen.  Call  Mr.  Snow.  [Who  appears.]* 
Wbat  officer  are  you  ? 

Snom.    ProthOnotary  of  the  Chancery. 

Att,  Gen,  What  have  you  in  your  hand  ? 

Snom.  The  Treaty  of  Hanover,  dated  the 
doth  of  September,  1725. 

Att.  Gen.  Read  it. 

Snow.  It  is  in  French. 

Att.  Gen,  Hare  you  a  translation  of  it  ? 

Snow.  Yes. 

Ait.  Gen.  Let  it  be  read.  •  Mr.  Buck  [or 
Booking]  what  is  that  paper  ? 

Snow.  It  is  the  translation  of  the  Treaty  of 
Hanover. 

[Here  the  Treaty  was  read.j]  It  is  between 
the  late  king  of  Great  Britain,  the  king  of 
France,  and  the  king  of  Prussia. 

Att.  Gen.  The  next  thing  is  the  Treaty  of 
fieville.    Mr.  Snow,  What  is  that  ? 

Snow.  The  Treaty  of  Seville. 

Att.  Gen.  In  what  language  ? 

Snow.  In  the  Spanish.  I  haTO  a  translation 
ofit. 

Att.  Gen.  Mr.  Back,  did  you  translate  it  P 

Buck.  Yes. 

[Here  they  read  a  part  of  it.]  It  is  between 
the  present  ling  of  Great  Britain,  the  French 
king,  and  the  king  of  Spain,  datetl  at  Seville, 
9th  of  November,  1789. 

Att.  Gen.  I  shall  now  go  on  to  prove  that 
part  of  the  libel  which  relates  to  Mr.  Francklin's 
publishing  the  Craftsman,  the  2d>of  January 
last.  Call  John  ^ith.  (Who  appears.)  Look 
on  that  paper,  is  that  your  hand -writing  ? 

[Here  was  shewn  one  of  the  Craftsman,  Sd 
of  January  marked  by  Smith.] 

Smith.  Yes. 

Ait,  Gen.  Where  had  yon  it? 

Smith.  In  Mr.  Francklin's  otvn  house. 

Att.  Gen.  In  what  part  ofit? 

Smth.  In  his  shop. 

Att.  Gen.  Do  you  remember  the  time  ? 

Smith.  Yes,  it  was  on  Saturday  the  2d  of 
January  last. 

Ati.  Gen.  How  came  f  ou  to  havethat  paper  ? 

Smith.  On  the  9th  of  January,  I  went  into 
bis  shop,  where  Mr.  Francklin  himself  was 
standing  by  the  connter,  and  I  asked  him  for 
balf  a  <k>zen  of  his  Journals  of  that  day,'  and 
two  of  the  Saturday  before ;  he  asked  me 
whom  they  were  for ;  I  told  him  for  myself? 
then  he  asked  me  if  I  sold  them  ;  I  said,  Yes ; 
ben  he  pointed  to  his  man  to  look  them  oat. 

VOL.  xvn. 


Att.  Gen.  Who  delivered  them  to  you  P 
Smith,  tlisman. 

Att.  Gen.  Whom  paid  you  for  them  f 
Smith.  His  man.  , 

Att.  Gen.    Was  he  present  himself  then  f 
Smith.  No. 

Att.  Gen.  But  did  not  he  order  his  servant 
to  give  you  them  ? — Stnith.  Yes. 

Mr.  S^/R*<A  cross-examined. 

Mr.  Taxakerletf.  What  asked  you  (or  ? 

Smith.  I  asked  for  half  a  dozen  of  his  Jonr« 
nals  of  that  day,  and  two  of  the  Saturday  be* 
fore. 

Mr.  I^takerley.  Do  you  sell  them  ? 

Smith.  ..Yes.  ' 

Mr.  Fazakerley.  How  came  you  by  thif 
when  you  had  sold  it  ? 

Smith.  I  sold  it  to  a  person  that  desired  me  to 
get  it  for  him. 

Mr.  Fazakerley.  To  whom  sold  you  it  P 

Smith.  To  Mr.  Ibbot. 

Mr.  Fazakerley.  How  soon  after  you  bought 
it  did  you  sell  it  him  ? 

Smith,  As  soon  as  I  could  drink  two  qnarts 
of  beer,  at  the  Six  Can  atehonse  in  Holborn. 

Mr.  Faxakerlty.  Are  you  sure  that  this  it 
one  of  the  2d  of  January,  that  you  had  at  Mr* 
Francklin's  ? 

Sn^h.   Yes,  becanse  I  marked  it. 

Mr!  Fazakerley.  Are  you  sure  that  be  had 
it  not  in  his  custody  before  you  marked  It  f 

Smith.  He  had  it  not. 

X.  C.  J.    Who  gave  you  them  ? 

Smith.  His  man. 

L.  C.  J.  What  said  he  to  his  man  f  ' 

Smith.  Look  out  these  Journals. 

L.  C.  J.  Yoh  asked  for  two  of  the  Satofdar 
before?— 5mtM.  Yes. 

L.  C.  J.  What  was  Mr.  Francklin  doing  ?    ' 

Smith.  There  was  a  man  with  him,  whd 
was  paying  him  ten  or  a  dozen  guineas ;  while 
I  was  speaking  he  had  told  part  of  them  i 
When  I  came  and  asked  for  the^  Jouroals, 
he  asked  me  what  I  wanted ;  I  said,  Six  of 
his  Journals  of  that  day,  and  two  of  the  week 
before.  ' 

L.  C.  J.  To  whom  paid  you  the  money  ? 

Smith.  To  his  man ;  I  gave  him  half-a- 
crown,  and  he  returned  me  what  was  over,  aa 
my  change. 

[Here  the  title  of  it  was  read,  "  No.  235; 
The  Country  Journal ;  or  the  Craftsman,  by 
Caleb  Danvers,  of  Gray's-ino,  esq.  Saturday, 
January  2d,  1730  ;*'  then  the  Hague  Letter 
was  read  thus,  **  Extract  of  a  private  Letter 
from  the  Hague:  X  rumour  hath  been  for  some 
time  privately,"  &c.  as  in  the  information.] 

Att.  Gen.  I  shall  call  a  witness  V  two  to 
support  his  evidence,  to  shew  that  a  great 
many  of  them  came  from  the  defendant's  shop; 
Call  John  Ibbot.    (John  Ibbot' appears.) 

Attl  Gen.  Look  on  that  paper,  where 
bought  yon  that? 

Ibbot.  1  bought  It  at  Mrs.  Dodd's. 

Att.  Gen.  Where  lives  she  ? 

aT 
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Ihbot.  At  thesigQ  of  the  PeMOck,  without 
Tempte-bar. 

Att.  Gen,    When  bought  you  it  ? 
*  IhU)t,  On  the  2d  of  Jauuary  last. 

Alt.  Gen*  Did  yuu  buy  it  of  her,  or  her 
|enrantf-*-I66o/.  Of  her  servant. 

Att.  Gen,  What  is.theserraot's  name? 

Ibbot.  MarjfDewy. 

Att.  Gen.  Call  Btrs.  Am  DoM.  [Who 
appears.]  Had  you  at  any  time,  firom  Mr. 
Franckio's,  the  pap«r  called  the  CnrfUmaUi  or 
Country  Journal  ? 

f/lt9.^Dodd.  I  never  had  any  myself. 

Att.  Gen.    Have  you  ever  dispoaed  of  any 
of  them  ^— Mrs.  Dodd.  Yes. 
,  Att. Gen.  Who  had  them  for  you  ? 

Mrs.  Dodd.  My  man. 
,  Att.  Gen.  What  is  his  name? 

Mrs.  Dodd.  Henry  Goram  (or  Boram). 

Ati.  Gen.  Had  you  any  more  of  them  in 
your  shop,  beside  what  Henry  Goram  fetched 
nvyoaf 

Mrs.  Dodd.   None,  that  I  know  of. 
;  Att,  Gen.  Had  you  any  of  the  Crmflsman 
the  3d  of  January  last?— Mrs.  Dodd,  Yes. 
t  Ait,  Gen.  Whom  sent  you  for  them  ? 

Mrs.  i><N^  Henry  Goram. 

Att.  Gen.   Had  you  any  other  Craftsnan 
besides  tbeae  ? — Mrs.  Dodd.  No. 
-   AtU  Gen.  Whom  paid  you  for  (hem  ? 

Mra*  DmU.  I  did  not  pay  him  myself;  but 
they  were  paid  for  by  another  of  my  servants, 
Mary  Dewy. 

Att.  Gen.  Did  not  you  order  it  to  be  paid 
to  Mr.  FraBcklin?--Mrs.  Dodd.  Yes. 

Mrs.  Dodd  cross-examined. 

Mr.  Fazakerletf.  Can  you  take  upon  yon  to 
■wear,  that  aU  the  Country  Jpuruals  yon  h*^ 
came  from  Mr.  Francklin's? 

Mrs.  Dodd.    No:  They  might  ietch  th^  I 
from  other  places. 

Mr.  Fazakerl^y.  Where  sent  you  for  them  P 

Mm.  Dodd.  To  Covent-garden,  to  Mr. 
f  ranckliu's  bouse. 

Mr.  Fazakerley,  Wilt  you  venture  to  say, 
on  your  oath,  tlwt  you  sent  your  servant  to 
Mr.  Francklin*8  for  the  CralUman  of  the  2d 
of  January  lastf — Mrs.  Dodd.  i  think  so. 

Mr.  Fazakerley.  Can  you  be  positive,  or  not, 
that  you  sent  for  this  particular  Journal  of  Satur- 
day the  2d  of  January  last  ? 

Mrs.  Dodd.  I  cannot  be  positive  as  to  that ; 
but  I  used  to  give  orders  to  fetch  in  these 
Journals  every  week. 

Mr.  FazukerUy.  What  were  the  orders  yon 
gave  them  ;  were  they  general  orders  every 
week  ?  Do  not  they  sometimes  fetch  them 
without^ers? — Mrs.  Dodd.  Yes. 

Mr.  FazakerUy.  You  do  not  know  from 
whence  they  fetch  those  without  orders? 

Mrs.  Dodd.  No. 
.    Mr.  Fazakerley.  Did  you  ever  send  for  any 
of  them  to  any  other  place  than  toMx.  Fxanck* 
Jin's?— Mrs.  Dodd.  NtK 

Att.  Gen.  Call  Henry  Goram.  [Who  ap- 
))«ar8.]    Whom  live  you  with  ? 


Trial  qftttchati  FrancJcRnf  [^4 

Goram.  ^ith  Mrs.  Dodd. 

Att.  Gen.  Do  you  fetch  aeivs-papen  for 
her? 

Goram,  I  have  lately  fetched  for  her  the 
Country  Journal,  or  Cransman. 

Ait.  Gen.  Where?     ' 

Goram.  From  Bnmcl-street,  m  Covent- 
garden,  from  Mr.  Francklin's. 

Altt.  Gen.  How  long  have  yon  contiBaed 
to  do  it? 

Goram.  Above  a  year  and  a  half. 

Att.  Gen.  How  often  in  the  week  ? 


Goram,  Once  every  Friday  evening,  when 
*it  is  late. 

Att.  Gen.  Have  you  ffone  every  Friday 
evening  to  fetch  them,  all  that  time  P 

Goram.  No,  I  cannot  say,  for  1  have  tome- 
times  missed. . 

Att.  Gen.  Do  you  remember  gobg  the  first 
day  of  January  oeing  New  Yearns  day,  for 
the  Crafbman,  the  fid  of  January  last  ? 

Goram.  Yes. 

Att.  Gen.  From  what  place  ? 

Goram.  From  Mr.  Francklin*f  in  Coreat* 
garden. 

Att.  Gen.  What  day  did  you  fetch  them  on  f 

Goram.  I  tohl  you  on  the  Friday  night  be- 
fore, which  was  New  Year'*  day. 

Att.  Gen,  To  what  place  did  you  bring 
them?— Goram.  To  Mrs.  Dodd's. 

Alt.  Gen  Were  they  pot  into  her  shop? 

Goram.  Yes. 

Att.  Gen.  Did  yon  fetch  any  Cooot^ 
Jonniala  of  that  day,  from  any  other  plaae? 

Goram.  No.  • 

Att.  Oen.  What  quantity,  think  yon,  bad 
you  at  Mr.  Francklin's  ? 

Goram*  About  threescore  quires  a  week. 

[Cross-examined.} 

Mr.  Fazakerley.  Yon  said,  you  cannot  ny 
that  you  fetched  every  week  the  Craflsmaa 
from  Mr.  Francklin^s ;  how  comes  it  that  yoa 
can  he  particular  as  to  thin  Craftsman  of  the 
3d  of  January  last  ?  Have  you  any  tiling  par- 
ticuJar  ^o  make  you  remember  that  day  ? 

Goram.  Yes ;  for  a  day  or  two  after  I  beard 
that  paper  bad  given  oflTence,  my  mistress  de- 
sired me  to  f  ecoilect  when  I  bad  theip  ;  which 
1  did. 

Mr.  Fazakerley,  Here  your  mistress  knows 
nothing  about  that  of  the  Sd  of  January ;  pro* 
bably  it  might  have  been  something  else  that 
your  mistress  desired  you  to  recollect;  Do 
you  know  of  never  auother  paper  that  gave 
offence,  besides  that?  Therefore,  I  say,  can 
you  be  positive  that  vou  fetched  aH  the  Ccaftsf 
man  of  that  day  on  f'riday  evening? 

Goram.  Y(^s. 

Mr.  Fazakerley.  Did  yon  know  of  any  other 
Craftsman  besides  Mr.  Franoklin^sP  Or  did 
you  ever  know  that  your  mistress  bought  say 
Craftsman,  but  from  Mr.  Fraacklin? 

Coram.  No.  •    ^ 

Mr.  Fazakerley,  Is  Mary  Dewy  aeiraQt  tf 
Mrs.  Dodd  ? 

Goram.  Yes. 
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Mr.  F^mlcerky,  "Dii  not  she  send  her  for  t|i# 
CrafUmiui? — Goram,  JQq. 

J^^.  Gen.  Call  John  Smith  (aforestid)  who 
appears.  Look  od  that  paper.  [Here-aootber 
or  the  Craftsman,  of  the  Sd  of  Jaiiuar^r,  was 
produced.]    W  here  bought  you  that  paper  ? 

Smiik.  At  Mrs.  Snutb'a  under  the  pia^xas, 
ft  the  Royal  Exchange. 

Alt.  Gen,  Do  tou  remember  when? 

Smith,  The  9tb  of  January,  the  same  mom- 
iog  that  I  bought  at  Mr,  Francklin's. 

AU.  Gen.  Of  whom  bought  you  it  f 

&uiifL  or  her  servant 

Jut,  Gen,  What  isher  oamef 
'  Smith,  I  know  not 

Att.  Ctn.  Are  yo«  sore  that  i«  te  Mmo 
paper?— i&i»<£.  Yes. 

Att,  Gen.   Did  you  mark  it  ?-^5miM.   Yes. 

Att.  Gen.  Call  Mrs.  Ann  Pierce.  (Who 
Ipp^s.)    Did  you  keep  a  shop  formerly  ? 

sirs.  Pierce,   Yes,  though  not  now. 

Att.  Gen,  How  long  ago  is  it  siaee  you 
keut  it  ? 

Mrs.  Pierce.  About  three  or  four  months. 

Att.  Gen.  During  the  time  of  your  keeping 
a  shop,  did  you  sell  the  Country  Journal? 

Mrs.  Pierce.  Yes. 

Att.  Gen.  Where  bought  you  them  ? 

Mrs.  Pierce.  1  ne?er  went  myself. 

Ait.  Gen.  Whom  sent  yon  ? 

Mrs.  Pi^cf.  One  David  Davtes. 

Ait.  Gen.  To  whom  sent  you  for  them  7 

Mrs.  Pierce,  ToMr.Franckiin. 

Att.  Gen.  Can  you  remember  you  bad  any 
Craf^man  of  the  Sd  of  January  last? 

Mrs.  Pierce.  To  be  sure  I  had. 

Att.  Gen.  Who  went  for  them? 

Mrs.  Pierce.  My  man. 

Att,  Gen.  Did  you  ever  send  any  body  else  ? 

Mrs.  Pierce.  I  cannot  tell. 

Att.  Gen.  I  would  desire  you  to  recollect 
who  fetched  those  of  the  2d  of  January. 

Mrs.  Pierce.  He  always  fetched  them. 

Att.  Gen.  What  number  bad  you  the  9d  of 
January? 

Mrs.  Pierce.  I  cannot  tell  exactly  the  num- 
ber;  but  I  have  generally  about  7/.  a  week  to 
pay  for  the  Craftsman. 

Att.  Gen.  Did  you  pay  for  them  of  the  Sd  of 
7a&nary  ? 

Mrs.  Pierce.  He  had  always  about  7/.  a 
week,  or  upwards. 

Mt,Oen,  But  do  you  remember  that  you 
paid  for  them  of  the  Sd  of  January  ? 

Mrs.  Pierce,  1  do  not  remember  that  in  par- 
ficuhir:  for  it  was  about  fliat  time  I  was 
married. 

Itt,  Oem.  Did  yeo  pi^  for  tbeu  yoorself  ? 

Mrs.  Pierce,  l*io :  but  my  servanti  David 
Davies,  did. 

{Orofs^etamkied.] 

Hr.Bocdle,  You  said,  you  did  not  always 
•end  your  roan,  David  Davies,  for  them  ? 

Mrs.  Pierce,  Yon  are  mistaken ;  for  I  said  I 
did, 

.   flr.  BoQile.    Can  jrou  gaj^  on.  your  o»(h> 
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miilrftli  tbat  you  paid  for  these  Craf^man  tbf 
Snd  oJT  January  in  particular  ? 

Mrs.  Pierce.  I  shall  not  answer  you. 

Mr.  BvHle,  Who  bid  you  not  to  answer  mef 
You  shall  do  if. 

Mrs.Pterce.  t  donU  know  you.  [Hei-e  the 
Judges  reprimanded  her,  and  desired  her  to 

E've  an  answer,  which  she  did  thus.]  I  be- 
tve  I  paid  him  the  monev  for  the  CrafUman 
of  that  day,  as  well  as  for  those  of  other  davs. 

Mr.  Booth.  Don't  these  papers  pay  duty  ?  ^ 

Vlrs,  Pierce.  I  do  not  know. 

Mr.  WilUi.  Call  David  Davids.  (Who  ap^ 
pears.)  Were  yon  employed  by  Mrs.  Piero^ 
before  January  the  2d,  to  fetch  in  her  Journalst 

Daviei.  Yea. 

Mr.  Willes.  Did  yon  fetch  in  the  CrafUm^ 
among  the  rest? — Davieg,  Yes. 

Mr.  WUla.  Where  did  you  fo  for  these 
OrafUmeii  ? — Davies.  Te  Mir.  Francklin's. 

Mr.  Willu,  Did  you  go  any  where  else  f<^r 
them? — Daviet.   No. 

Mr.  Willes.  Can  you  remember  that,  you 
fetched  the  CrafUman  the  Sd  of  January  last  r 

Davies.  Yes. 

Mr.  Willes,  You  did  buy  all  the  Crailsm9nl>t 
that  month  at  Mr.  Francklin^s— I  mean,  all 
that  you  bouffhtf 

Davies.  Yes. 

Mr.  Willes,  When  you  catried  the  money 
for  them,  to  whom  paid  you  it  ? 

Davies,  Sometimes  to  Mr.  Franoklin,  and 
sometimes  to  bis  servants*^ 

Mr.  Willes,  Can  you  »aiy,  particularly  for 
the  month  of  January  last,  that  you  paid  tUi 
money  to  his  servants? — Davies,  Yes. 

Mr.  Willes,  Did  you  continue  to  pay 
weekly,  all  the  month  of  January  last,  for  what 
you  bouff  ht  of  these  piapen  ? — Davies.  Yes. 

Mr.  Willes.  Had  you  any  of  these  CraAs- 
man  any  where  else  that  month  ? 

Davies*  No. 

Mr.  Willes,  Can  you  remember  how  maigr 
you  bought  of  the  JSd  of  January  last  ? 

Davies,  No. 

Mr.  Willes.   How  much  psid  you  a  week  t 

Davies.  About  7/.  a  week ;  because  1  fetch- 
ed between  40  and  50  quires  weekly. 

[Cross-eiamiDed .] 

Mr.  Strange,  Can  you  recollfct  so  exactly, 
as  to  tell  that  you  fetched  and  paid  for  the 
Craftsman  the  2d  of  January,  and  for  all  that 
month? — Davies.  Yes. 

Mr.  Strange.  How  can  you  be  so  particular 
as  to  that  month  ? 

Davies,  Because  I  did  it  weekly  before  that 
time. 

Att.  Gen,  There  is  another  thing,  which  I 
shall  name,  wbich  will  likewise  prove,  that  the 
defendant  published  the  Craftsman  of  that  day ; 
and  that  is  .the  suimp-duty,  which  is  one  shil- 
ling, paid  for  every  adveilisement ;  and  here  I 
shall  shew  to  your  lordship,  that  he  paid  for 
the  duties  of  that  day,  and  for  3b  advertisemeuis 
of  the  same  day,  which  is  exactly  the  number 
uontainedin  that  day's  Craftam^/   Call  Mr* 
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Liintiis.  (Who  ap|)ear8.)  What  officer  are  vou^ 

LunnU.  An  assistaot  to  the  Register  of  the 
Stamp-office. 

Att.  Gen.  Do  you  know  any  thing  of  the 
account  of  the  stamp-duties  at  the  office  ? 

Lunnis.  Yes. 

Att.  Gen.  Have  you  the  hook? 

Lunnit.  Yes. 

Att.  Gen,  Proiluce  it.  (Here  it  was  pro- 
duced.) What  is  that  book  ? 

Lunnis.  An  account  of  the  advertisements  in 
every  paper. 

Att.  Gen.  Is  that  the  original  of  the  Stamp- 
offi(;e  book  ? — Lunnis,    Yes. 

Ait.  Gen.  You  know  what  entries  there  are 
in  it  concerning  Mr.  Francklin  f 

Lunnis.  Yes. 

Att.  Gen.  What  are  these  rutries  ? 

Lunnis.  They  are  from  about  13th  of  May, 
1727,  to  this  time,  weekly  and  monthly. 

Att.  Gen.   Who  paid  for  them  P 

Lunnis.  Sometimes  Mr.  Francklin,  and 
sometimes  his  servants. 

Att.  Gen.  Was  the  payment  made  in  his 
own  name  always  ? 

Lunnis.  Yes,  in  his  own  name. 

Att.  Gen,  Are  there  any  advertisements  that 
Khite  to  the  Sd  of  January  last  ? 

Lunnis,  Yes,  38. 

Att,  Gen.  Were  theypaid  for  ? 

Lunnis.  Yes,  in  Mr.  Francklin's  name. 

Att.  Gen.  Read  the  entry.  [Here  it  was 
read.  The  purport  was,  Received  the  29tb  of 
July,  fhr  the  doty  of  38  advertisements,  &c. 
for  the  Sd  of  January  last.] 

Att,  Gen,  That  is  the  exact  number  in  the 
Craftsman  of  that  day. 

[Cross-examined.] 

>  < 

Mr.  Strange.  Po  you  receive  the  money  ? 

Lunnis.  No. 

Mr.  Strange.  How  can  you  tell  that  he  pays 
it  then?  ^  ^^ 

Lunnis.  Because  I  make  it  up  to  bis  ac- 
count. 

Mr.  Stranse,  Do  you  know  it  yourself? 

Ijinnit.  ^fo. 

Mr.  Strange,  Are  the  papers  brought  to  the 
office,  and  are  you  the  person  that  receives 
them? 

Lunnis.  I  am  the  person  that  takes  in  and 
registers  the  number  of  the  advertisements,  and 
gives  a  note  or  an  account  thereof,  to  himself, 
or  the  person  that  brings  the  papers. 

Mr.  Strange.  What  time  does  the  act  relate 
to  the  advertisements  being  paid  ? 

Lunnis.  1  don't  know. 

Mr.  Strange,  As  you  make  out  the  warrants, 
and  keep  account  of  the  advertisements,  ex- 
plain it ;  what  is  its  nature?  Does  your  war- 
rant express  the  number  of  the  advertisements, 
and  the  sum  to  be  paid  for  them? 

Lunnis,  Yes. 

Mr.  Strange,  For  what  purpose  do  you 
nakeitout?. 

Ltnnis.  A Aer  I  have  made  it  out,  I  give  it 
iuio  this  Beceif er's  officii  and  then  into  the 
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Comptroller's,  which  is  a  check  on  tbe  Re- 
ceiver's office  I  and  then  Mr.  Francklm  bath  a 
receipt  for  it. 

Mr.  Strange.  Who  receives  the  money  for 
these  advertisements,  which  you  make  oat  the 
warrant  for? 

Lunnis.  They  at  the  Receiver's  office  ? 

Att.  Gen.  Call  Mr.  Webb.  (Who  apjieari.) 
W'hat  place  are  vou  in,  in  the  Stamp-office? 

Wehb.  A  clerk  in  the  Receiver's  office. 

Att.  Gen,  Are  you  a  sworn  clerk? 

Webb.  Yes. 

Att,  Gen.  Can  you  give  an  account  of  anj 
receipts  had  of  Mr.  Francklin,  on  account  of  hif 
advertisement^  the  3d  of  January  last  ? 

Tre66.  He  had  one  in  July  last. 

Att.  Gen,  Do  vou  know  if  the  advertise- 
ments of  the  3d  of  January  were  included  ia 
the  money  ?—Webb.    I  cannot  tell. 

Att.  Gen,    In  whose  name  received  you  itf 

Wehb.   In  the  name  of  Mr.  Franckliu. 

Att,  Gen,  Whether  or  not  did  you  receive 
any  money,  on  the  account  of  his  advertiie* 
ments,  before  that  time  ? 

Webb,  Yes,  I  received  something  on  that 
account. 

Att.  Gen.    Was  it  a  long  time  before  Jaly  ? 

WM^   I  cannot  justly  n^merober. 

Att.  Gen.  How  much  was  it  you  received 
the  39lh  July  ^—Webb,  About  10/.  18s. 

Att.  Gen,  Where  goes  that  receipt? 

Webb.  To  the  Comptroller's  offiue. 

Alt.  Gen.  Call  Mr.  Scot.  (Who  appean.) 
What  is  your  office  ? 

Scot.  I  am  in  the  Comptroller's  office. 

Att.  Gen.  Have  you  an  account  of  any  mo- 
ney paid  on  account  of  advertisements  m  the 
Crafbman  the  2nd  January  last? 

Scot.  I  have  tliem  for  the  whole  month ;  bat 
not  the  day. 

Att.  Gen.  What  come  they  to? 

iSco^.   Ten  pounds  eighteen  shillings. 

Att.  Gen.  In  whose  name  was  it  paid? 

Scot,  In  the  name  of  Mr.  Franckhn. 

Att,  Gen.  Were  there  any  more  paymeoti 
before? — Scot,  Yes. 

Att.  Gen,    Who  paid  them  ? 

Scot,    1  cannot  tell. 

Att.  Gen,  On  whose  account  were  they 
paid  fScot.  On  Mr.  Francklin's. 

Att.  Gen.  Have  you  got  any  warrants? 

Scot.  Yes. 

Att.  Gen.  Have  you  got  a  parUcnlar  war- 
rant for  every  mouth'? — Scot.  Yes 

Att.  Gen.  Look  out  the  warrant  for  the 
month  of  January. 

Here  it  was  read.  The  purport  was,  Tb«t 
there  was  received  lOL  18s.  on  Mr.  FFancklia's 
account.  • 

L.  C.  J.   What  is  the  nature  of  that  war- 

™*^^  ^  ffi 

Scot.    It  is  a  warrant  given  from  one  omos 

to  another,  containing  the  number  of  the  ad- 
vertisements, and  sum  for  the  duty. 

Att,  Gen,  My  lord,  the  other  side  have 
owned,  that  there  wera  differefices  between  u» 
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late  majesty  and  the  Wog  of  Spain,  because  we 
have  falljr  proTed  it ;  but  tbev  say  we  bave 
shewn  no  evidence  of  any  diflfereoce  between 
his  late  majesty  and  bis  allies,  and  tbe  king  of 
Spain,  which  I  apprehend  we  have ;  though, 
as  I  said  before,  it  is  not  material :  but,  if  they 
please,  1  shall  call  other  witnesses  to  prove  it 
further ;  particularly  differences  relating  to  the 
Dutch,  wuo  claimed  the  sole  trade  to  the  East 
Indies,  exclusiTe  of  all  the  subjects  of  the  em- 
peror, &c.  and  yet,  my  lord,  by  the  SQth  Arti« 
de,  Spain  stipulates  to  let  all  the  subjects  of 
the  emperor  enjoy  the  same  priTileges  as  the 
United  Provinces;  which  is  an  infraction  of 
the  treaty  of  Monster,  1648.  Call  Mr.  Pay- 
fant. 

Mr.  Fayuant  appears.. 

Att.  Gen.  Mn  Paysant,  grive  an  account  of 
these  papers. 

Paysant.  I  brought  them  from  my  lord  Har- 
tington's  office. 

Att.  Gen.  What  is  their  import  ? 

Pttysant.  They  contain  the  accession  of  the 
States  General  to  the  treaty  of  Hanover. 

Att.  Gen.  Are  they  kept  there? 

Fatftant.  Yes. 

Att.  Gen.  Is  the  Act  of  Accession  enrolled? 

Faytant.  Yes ;  but  this  is  the  original  one. 

Mr.  Faxakerley.  My  lord,  1  apprehend  the 
enrolment  is  a  proper  evidence. 

Here  that  part  of  it  was  read  and  interpreted, 
^t  being  in  rrench)  which  complained  of  the 
mfractioQ  of  the  treaty  of  Muiister,  made  in 
1648. 

Att.  Gen.  By  this  Act  of  Accesnon,  which 
was  about  a  few  months  after  the  treaty,  the 
Dutch  insist,  that  it  is  wholly  their  right  to  en- 
joy the  sole  privileges  of  trading  to  the  East 
Indies,  exclusive  of  all  the  subjects  of  the  em- 
peror, &c.  and  accordingly  they  enter  into,  or 
accede  to  the  treaty  of  Hanover ;  which,  I 
think,  is  a  sufficient  evidence  of  differences 
subsi^ng  between  his  late  majesty  and  his  al- 
Ees,  and  the  king  of  Spain.  We  shafl  not  take 
up  any  more  time  in  examining  other  witnesses, 
for  a  farther  proof  of  the  information  against 
the  defendant ;  having,  as  we  apprehend,  suf- 
ficiently proved  it  already. 

Vb.Fazaherley.  My  lord,  and  gentlemen 
of  the  jnry,  I  am  counsel  for  the  defendant.  As 
the  king's  counsel  have  been  very  long,  and 
thooght  nothing  unnecessary  ;  and,  indeed,  I 
cannot  help  saying,  that  I  think  a  great  deal  of 
labour  and  jpaius  have  been  made  use  of,  to  shew 
that  the  defendant  is  guilty  of  the  fact  of  pub- 
lication ;  and  I  believe  it  was  only  to  give  a 
i^asonkble  suspicion  thereof,  because  it  was  not 
iofficienily  proved  by  the  first  witness,  and 
tbey  have  spent  about  one  hour  and  a  half  since, 
to  support  that:  so,^  gentlemen,  I  hope  that- 
yoawiilnot  think  that  they  have  sufficiently 
prored  the  information  ;  and  that  you  will  not 
nst  on  what  the  first  witness  says  as  a  fnll 
Y^t  irfao  is  M  liable  to  a  prosecution  as  the 


defendant  Biit  I  apprehend,  that  of  a  printer 
is  different  from  a  publisher ;  aiid  that  a  printers 
business  relates  to  all'  the  subjects  of  the  king- 
dom, and  he  may  easily  be  iai|io8ed  upon.  As 
to  their  evidence,  you  will  find  that  tbey  en- 
tirely seem  to  rely  on  tbe  first  witness,  who 
says,  he  went  to  Mr.  Francklin's  shop,  and 
that  he  was  busy,  and  that  he  interrupted  him 
by  asking  him  tbr  some  of  the  Journals  of  that 
day,  ancTthat  he  did  not  deliver  them  himself. 
Now,  as  he  asked  for  Journals  in  general,  and 
did  not  tell  whose ;  and  that  he  was  busy,  and 
did  not  deliver  any  to  that  witness,  nor  receive 
any  money  from  him  ;  and  how  he  came  by 
these  Journals,  it  is  not  known ;  he  might  have 
some  in  his  pocket  that  he  got  elsewhere,  and 
by  mistake  put  his  mark  to  them:  besides, 
there  were  only  twoof  these  Journals  produced. 
As  to  the  rest  of  the  witnesses,  they  are  only 
brought  in,  in  order  to' endeavour  to  support 
this  first  witness's  evidence,  and  to  prove  that 
they  received  Journals  from  the  defendant's 
servants  only,  and  paid  the  money  to  them.  Aa 
to  the  Stamp-office  accounts  or  books,  I  sup- 
pose they  only  shew  what  money  is  raised  to 
the  crown :  so,  gentlemen,  I  believe  it  will  de- 
pend chiefly  on  the  evidence  of  the  first  wit- 
ness ;  and  the  defendant  is  punishable  for  none 
but  these  two  Journals  produced  (if  he  is  guilty 
Of  that ;)  for  if  he  had  sold  a  thousand  more,  it 
signifies  nothing  to  this  information.  I  shall  not 
trouble  you  with  other  observations  on  it ;  but 
only  take  notice  of  tbe  Cre^t  couveniency  of 
publishing  letters  of  this  kind,  and  other  news. 
Gentlemen,  it  is  well  known  that  newspapers 
are  allowed  not  only  in  this,  but  in  oth<>r  na« 
tions ;  and,  indeed,  it  is  reasonable  that  private 
people  should  know  these  news  as  well  aa 
others :  and  therefore,  when  we  are  under  a 
case  of  this  kind,  we  ought  not  to  i>e  strict  in 
scanning  things  that  come  from  ftAvign  parts ; 
for  to  do  so,  may  put  many  under  great  diffi- 
culties ;  and,  indeed,  if  men  were  to  be  pu- 
nished therefore,  it  would  be  a  great  means  to 
have  no  news  at  all  published  ;  for  it  is  an  easy 
thing  to  scan  them  amiss :  and  therefore,  gen- 
tlemen, when  you  are  in  a  case  of  this  kind, 
consider  how  many  witnesses  they  have  pro- 
duced against  the  defendant,  and  that  none  of 
them  proves  any  thing  but  the  first,  on  whom 
(as  I  said  before)  they  seem  entirely  to  rely :  I 
hope  they  arc  persons  of  veracity,  or  else  they 
would  not  have  produced  them.  Next,  do  y  oa 
think  that  the  defendant  did  it  out  of  a  crimmsl 
design  ?  And  I  think  it  is  pretty  hard,  unless 
this  seem  extremely  plain,  and  unless  he  was 
offending  in  his  mind,  as  the  counsel  on  the 
other  side  have  alleged,  and  endeavoured  to 
make  out  (though,*  1  think,-  they  have  not 
proved  it.)  Next,  1  would  have  you  take  no- 
tice of  this  inforroatiou  in  the  general :  he  is  in- 
dicted of  two  offences ;  the  one  is  only  to  sup- 
port the  other :  the  second  he  is  not  guilty  of, 
because  they  have  produced  no  evidence. 
Again,  the  next  thing  they  have  proved  is  only, 
that  he  is  guilty  of  the  publication  (let  me  get 
free  of  as  muchaa  I  can,)  though  1  think  he  Is 
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-^innoeeDt.    GentleineD,  yoacaimot  but  com* 

^r  the  eviilenoe  that  hatb  been  given  jou ; 

mod  therefore  I  hope  you  will  not  think  that  he 

is  guilty  of  any  thing  further,  I  mean  the  act 

of  publicatioB.    Next,  take  uotice,  that  there 

are  a  gpreat  many  aggrayations  in  the  informa- 

lioB ;   ao  that  if  you  find  the  verdict  general, 

then  these  aggraTations  must  be  published  on 

record,  and  be  punished  for  them.     For,  first, 

in  the  informatioD  it  ia  laid,  **  That  there  were 

several  differences  and  controversies  between 

his  late  msyesty  and  divers  princes  and  foreign 

states,  being  bis  allies,  and  the  king  of  Spain." 

I  shall  not  trouble  you  with  any  thing  con- 
.  earning  this;   but  only  name  the  last,  to  wit, 

Ihe  accession  of  the  Dutch,  which  leaves  it 
^  %?here  we  found  it ;  for  the  time  laid  in  the  in- 
formation was,  that  the  differences  were  ante- 
cedent to  the  treaty  of  Hanover,  which  was 

Vftade  the  SOth  of  September,  1795.    But  the 

evidence  they  have  prodnced  is  about  a  year 

miter  that,  to  wit,*  about  Angui<t,  1726 ;   and 

probably  there  might  have  been  no  difference 

>at  all  then.    I  shall  go  on  to  make  a  few  ob^ 

servations  on  the  rest  of  the  matter  .charged ; 

to  wit,  '*  That  he  intended  to  disturb  and  dis* 

quiet  the  happy  state  of  the  public  peace  and 

tranquillity  of'^this  kingdom,  and  likewise  to 

traduce  and  vilify  the  mldiiuistration,  and  his 

present  msyesty's  principal  officers  and  minis-. 

ters  of  state ;  and  lo  represeot  them  as  persons 

of  no  integrity  and  ability ,  and  as  enemies  to 

the  pubhc  good  of  this  kingdom  ;  and  likewise 

to  reflect  ou  the  king  :'*  Far  be  it  from  me  to 

think  that  bis  majesty  ooght,  in  any  wise,  to  be 

reflected  on ;   and  I  think  my  client  is  of  the 

fame  opinion,  and  that  be  would  abhor  any 

thing  to  the,  contrary ;   and  therefore  I  ^>pre- 

hend,    that   there   is   nothing  in  this  paper 

(take   it  in   the  strongest  sense)  that  shews 

any  design  of  reflecting  on  his  mijesty ;  and 

suppose  it  does  on  his  ministers,  yet  not  one 

oi'  his  ministers  have  been  yet  mentioned,  on 

Whom  the  reflection  is  said  to  be  made.    Some-     m««9«  ^..v^^.      '»w»  ^^  .w.^.  a.--       ,-  ^ 

times  it  is  said,  that  a  reflectioo  against  the    says,  "  that  certain  ministers  having  at  lengtn 

ministers  is  one  against  the  king :  but,  with    found  out,  that  too  close  an  union  ^ith  Fraoce, 

and  a  war  ujwn  the  foot  of  the  treaty  of  Set  JW^ 

is  quite  against  the  grain  of  the  P^PjJ'fJ: 
endeavouring  to  bring_aboQt  •»  wcomniodawi 


a  person,  wherein  fiusts  are  uadertaken  to  be 
proved^  which  if  done,  will  aulyect  the  (lerson 
to  punishment ;  and  that  you  are  to  find  a  v»' 
diet  according  to  the  evidence  laid  before  yoa; 
for  there  is  a  great  difference  between  one  per* 
son's  reading,  understanding,  and  iudgiog  of  jt, 
for  his  own  mformation,  and  anotCer^s  doing  it, 
on  a  prosecution,  in  order  to  convict  or  acquit 
the  person  charged:  so  that  the  question  her? 
is.  Whether  you  think  that  the  defendant  ii 
guilty  of  reflectiiig  upon  the  present  minister! 
of  Great  Britain,  or  not,  vpon  the  conitructioi 
of  tliat  paper,  and  upon  due  consideration  of 
what  follows  r  Thougli  I  think  he  is  not:  fsc 
you  have  beard  mentioned  to  you,  from  thp 
several  treaties  opened,  as  weU'as  from  the 
Hague  letter  itself,  that  there  are  several  coorii 
mentioned  as  wctt  aa  Great  Britain ;  to  wit, 
Prussia,  France,  Spain«  and  Ger  many ;  and 
that  the  words  *\oertain  ministers"  may  have  I 
reference  to  the  ministers  of  one  of  those  coorts, 
and  not  to  the  court  of  Great  Britain  :  and  I 
hope  you  have  a  better  opinion  of  his  Diaies^'l 
present  ministers  of  state,  than  to  think  that 
the  expressions  are  applicable  to  them;  and^ 
indeed,  when  you  are  to  make  a  ooastractioB 
on  that  paper,  you  must  consider,  and  judge 
for  yourselves.  Whether  these  ministers  de- 
serve such  things  to  be  said  of  them,  or  not? 
And  I  hope  yon  will  be  of  the  same  opinion  bi 
I  am  of ;  which  is,  that  they  deserve  tliera  not 
In  the  beginning  of  that  Haffue  letter  the 
words  are,  "  A  rumour  hath  been  for  some 
time  privately  spread  about,  that  a  misanda^ 
standing  will  soon  discover  itself  between  tot 
allies  of  Seville ;  and  that  certain  ministeisacB 
endeavouring,"&c  The  gentlemenpo  the  other 
side  are  pleased  to  say,  that  these  words  "  certaio 
ministers'*  must  be  understood  of  the  ro'.Bisiai 
either  of  Great  Britain,  or  France,  or  Spain ;  but 
I  beg  leave  to  say,  that  no  such  inference  caa 
be  naturally  drawn,  or  that  no  other  ministen 
of  any  other  court  can  be  intended  but  one  « 
Then  the  letter  iroes  on,  ana 


any 
these  three. 


aubmission,  I  think  it  is  not ;  for  princes  may 
sometimes  have  the  misfortune  of  bad  mmisters, 
«•  well  as  private  persons  have  the  misfortune 
4>f  bad  servants ;  but  I  believe  that  nobody  can 
imagine,  that  his  majesty  hatb  any  such  mi- 
nisters. And  then  observe,  what  have  the 
lung's  counsel  opened,  with  respect  to  the  pre- 
aeat  ministers  or  his  majesty  ?  What  evidence 
have  they  given  of  the  defendant's  reflecting 
on  these  ministers  in  the  Hague  letter  P  I  ap- 
prehend, there  hath  none  at  all  been  given,  but 
what  uitirely  depends  upon  the  construction  of 
ibat  paper  itself;  and  therefore,  in  cases  of  this 
kind,  the' question  is.  How  you  are  to  construe 
that  paper,  especially  when  there  is  an  infor- 
mation thereon  against  anV  person  supposed  to 
be  t^e  publisher  Uiereof  P  The  gentlemen  of  the 
other  side  have' told  you,  that  you  are  to  uih 
derstand  it  in  the  same  sense  as  any  other  per- 
son does  ;  but  I  apprehend  you  are  not  to 
judge  fiOy  because  here  ia  a  jpretectitioii  egaiott 


with 
this  must 


the  emperor."    The  gentlemen  »y*  *2 

.nnst  be  applied  to  the  ministers  of  ^t^ 

Britain  only.  Gentlemen,  I  believe  an?  a«| 
nister  of  any  court  whatsoever  must  be  ^^ 
opinion,  and  that  it  is  not  fitting  that  tn^ 
snould  be  a  war  on  ihe  foot  of  any  ^»;^*/»,/J« 
1  hope  that^all  the  ministers  of  ^hew^tfirw 


said  or  applied  to  our  ministers,  when  wj*  ^^^^ 
lowing  words  are  mentioned,  to  w«t, 
certain  ministers  having  at  length  fona<^J^ 
that  too  close  an  union  with  France.  .^^ 
should  this  be  mentioned  as  a  '^J'ff"-.  nri- 
being  applicable  to  the  ministers  o' .^'**„  -l 
tain?  Haf:enotwehad  all  thifi  l*y«»?^ 
iiance,  a  close  aUiaijice,  with  Francef  A«fl  "^ 
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k  be  strengthened  by  ft  furUier  or  closer  al« 
fiance?   So  that,  I  think,  it  is  more  applicable 
to  the  miDisters  of  other  courts.    GentlemeD,  1 
will  take  a  little  notice  of  what  the  kiog^s  coun- 
le)  said,  with  respect  to  these  words  *'  certain 
nioisten."    They  told  ^ou,  that  they  could 
not  be  UDdeFStood  to  refer  to  the  ministers  of 
France,  because  that  these  words  **  certain 
niuisten  having  at  length  found  oat,  that  too 
dose  an  onion  with  France,  and  a  war,"  8cc. 
eicluded  the  ministers  of  France;  thoagh  I 
iDprebeod,  as  1  have  said  already,  that,  from 
theoce,  they  are  more  applicable  to  the  minis- 
ter! of  other  courts  than  our's.    Then  they 
tolil  yon,  that  these  words  "  certain  ministers" 
eonld  not  refer  to  the  ministers  of  Spain,  be- 
oiiue  of  the  ill  effects  which,  ttie  letter  men- 
tieoi,  would  follow,  on  endeaTouring  to  bring 
tbout  an  accommodation  with  the  emperor,  one 
of  which'is  called  a  necessary  effect :    "  Ano- 
tber  necessary  effect  (for  so  1  think  I  may  call 
|t)of  socb  a  measure,  at  present,  will  be  a  con- 
JQDction  of  France  and  Spain ;  and  a  certain 
court  may  have  the  mortification  to  see  those 
tvo  courts  united  against  them  more  stroagly 
tioQ  ever,  by  their  extraordinary  management/* 
&C.  'Gentlemen,  how  is  it  possible  to  apply 
this  to  the  court  of  Great  j^ritain,  or  its  minis- 
ten,  when  we  were,  at  the  same  time,  in  amity 
•Bd  alliance  with  France ;  and  Iikewi8e  when 
there  was  an  alliance  or  treaty  entered  into  be- 
tveen  Great  Britain,  France,  and  Spain?  Was 
tbere  any  likelihood  for  us  to  see  such  a  con- 
{Doction  ?    Again,  the  king's  counsel  said,  that 
U  would  be  hard  for  us  to  tell  what  ministers 
were  meant  by  these  expressions:  to  this  I 
nmst  answer,  that  I  think  it  will  be  very  bard, 
indeed^  to  make  a  publisher  liable  to  be  punish- 
ed, because  he  cannot  explain  or  noake  out  a 
piece  of  tbrei^n  news  sent  him  $   especially 
vbeo  the  other  side  hath  got  all  the  treaties  of 
the  public  affairs  in  their  own  custody :  for  my 
{Wt,  I  know  nothing  about  them,  and  I  am 
fore  that  my  client  knows  as  little ;  and  there- 
fore I  don't  think  that  this  piece  of  neirs  is  any 
lefleaion  on  our  present  ministers;  especially 
if  yoa  compare  it  with  their  actions  and  merita ; 
and  consequently  yoa  would  not,  I  hope,  make 
s  person  guilty  of  that,  when  yon  cannot  say, 
that  that  charge  is  the  least  applicable  to  them ; 
ttd  1  hope  that  you,  and  every  person  here, 
bare  a  better  opinion  of  our  present  ministers ; 
and  therefore  liop^,  that  yoa  will  put  such  a 
eoostraction  on  it,  as  that  it  is  not  a  r^ection 
on  them,  and  consequently  that  you  will  not 
find  the  defendant  guilty  of  publishing  any 
fibel  against  them,  though  be  cannot  explain 
that  piece  of  foreign  news.    The  gentlemen  of 
the  other  side  say,  that  tliere  are  other  parts  or 
<xpress?ons  in  the  paper  that  give  a  light  to  it, 
lucb  as 'Germanized  patriots:  1  don't  pretend 
to  understand  the  meaning  thereof,  and  I  hope 
Jfoq  will  as  little  pretend  thereto :  they  said, 
they  who  were  enemies  to  the  ministry  were 
tailed  so ;  bat  as  they  have  given  no  evidence 
thereof,  you  are  not  to  take  notice  of  itrAgain, 
they  say,  that  these  words ;  **  one  immediate 


offlset  m«5r  be  the  seizure  of  that  vast  pledge 
which  Spain  hath  .at  this  time  in  her  hands^ 
setre  to  explain  and  refer  to  the  court  of  Great 
Britain,  though  they  have  given  ho  evidence 
thereof;  nor  do  1  see  why  this  should  be  ap- 
pKed  to  Great-Britain  only,  because  there  are 
other  courts  or  states  that  have  considerable 
stocks  and  effects,  diat   may  be  applicable 
thereto.     And  then  they  mentioned  another 
thing,  which  they  wanted  to  make  the  ex« 
pression  refer  to  Great  Britain,  whieh  is,  **  that 
the  ministers  had  been  undoing  what  they  ha<i 
been  doing  for  five  years  past  ;'*  which  thej 
say  carries  it  back  to  the  treaty  of  Hanover^ 
entered  into  in  September,  1725  :  but  I  think  it 
proper  to  remark  to  you,  that  the  gentlemen 
themselves  have  acquainted  you,  that,  abD«tf 
that  time,  the  Dutch  were  as  much  dissatisfied 
as  we  were}  and  therefore  I  think  it  is  hari 
to  conjecture  whose  ministers  are  meant  by 
that  expression.    Crentlemen,  1  shall  not  trou- 
ble you  with  further  observations  on  that  paper  ^ 
bat  leave  it  to  your  own  consideration  :    only 
observe,    though   the   king's   counsel    were 
pleased  to  say,  that  the  Hague  letter  was  of  aa 
£Qfflish  growth,  yet  they  Iwve  not  proved  it 
to  be  so,  nor  have  they  told  you  who  is  the 
author  of  it ;  though  1  think,  from  the  import 
of  it,  it  plainly   appears  to  be  of  a  foreim 
growth,  and  is  placed  under  the  article  of  ro- 
reign  news :  and  we  can  prove,  th|it  (if  we  hwt 
not  been  deprived  of  the  means  of  doing  it)the 
letter  canoe  from  abroad  as  a  piece  of  foreign 
news :  for  you  are  to  consider,  that  when  t& 
defendant  was  seized  upon  that  account,  the 
persons  employed  therein  broke  open  his  serif* 
tore,  and  searched  his  pockets,  and  took  away^ 
in  a  most  unwarrantable  manner,  his  papece 
and  letters,  and  other  things,  which  they  stiU 
retain;  and  amongst  the  rest,  this  Bague  let^ 
ter,  which  has  deprived  him  of  some  part  of  hi» 
defence,  by  disabling  him  to  produce  that  tet- 
ter, thoagh  he  is  expected  to  produce  that  ori- 
ginal letter  still,  which  is  impossible  to  be  done 
now;  therefore  we  expect,  when  you  consider 
these  circumstances,  that  you  will,  in  point  of 
evidence,  expect  less  Irom  us,  and  more  ih>iii 
them.    1  shall  not  trouble  you,  at  present,  any 
further.     My  lord,  I  apprehend  they  have 
failed  in  the  description  of  their    pretended 
libel :  they  have  stiled  it  a  certain  false,  scan- 
dalous, and  seditious  libel,  (intituled,  N*  2S£U 
The  Country  Joomal ;  or,  the  Craft8man,,br 
Caleb  D'Auvers,  Ice.)    I  apprehend  that  tbia 
number  SSIs  being  at  the  end  of  the  paper, 
cannot  be  the  title,  or  any  pact  of  it ;  I  believe 
there  have  been  some  precedents  to  the  coa* 
trary. 

jL.  C.  J.  I  dent  know  kesr  ym^  er  any 
ether  person,  candwtinguiah  oee  JevvMal  fron 
aeotlnr  after  a  batter  manner }  I  abell  not  go 
ooetnury  te  my  own  eansctence,  nor  evertwai 
the  opinion  of  those  befoie  dm:   if  yeo  think 

othersriae,  yon  know  whwe  to  apply  to. 

• 

Mr.  Booth,  My  lord,  and  gentlemen,  f  am 
also  counsel  for  the  defendant :  and  though  he 
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u  the  person  that  is  now  more  imniiediately 
standing  before  vou,  and  concerned  in  this  pro- 
secution ;  yet  I  think  it  is  not  confined  to  }iim 
only,  but  will  extend  to  things  of  a  more  public 
nature,  and  consequently  to  the  public  in 
general ;  1  mean  the  suppression  of  tne  liberty 
of  the  press,  which  liberty  hatli  been  always 
esteemed  as  a  great  privilege,  and  of  great  ad- 
vantage to  this  nation  :  that  this  prosecution  is 
of  sucn  e;ttent,  will  appear  from  the  paper  itself 
complained  of,  and  the  evidence  relating 
thereto.  The  case  hath  been  fully  opened  by 
the  gentlemen  on  the  other  side,  with  many 
aggravations  pretended  to  be  attendinc^  it ;  and 
these  aggravations  are  not  confined  to  this 
paper  only,  but  extend  to  all  the  other  news- 

Iiapers  in  general:    and  should  I  have  the 
iberty  to  mention  the  common  opinion  of  man- 
kind, with  relation  to  this  weekly  Journal,  I 
believe  that  assertion  of  its  being  a  false,  scan- 
dalous, and  seditious  paper,  would  be  thought 
groundless ;  but  that  it  hath  tended  very  much 
to  their  satisfaction,  in  foreign  and  home  af- 
iairs.    But  we  are  now  confined  to  this  paper, 
ivbich  is  dated  the  9d   of  January,    1730. 
Gentlemen,  this  paper  contains  a  paragraph  of 
foreign  news,  or  intelligence ;    tor  such  are 
oftentimes  of  use  to  those  who  deal  in  foreign 
trade :  now,  this  foreign  intelligence  complained 
of,  and  for  which  the  defendant  is  prosecuted, 
is  not  positively  asserted  as  a  truth,  but  only  as 
a  saying ;    **  A  rumour  hath  been  for  some 
time  spread   about  privately/'  &c.     Besides, 
it  is  added  in  the  conclusion  thereof,  "  1  cannot 
take  upon  me  to  justify  the  truth  of  this  report : 
but,  as  it  hath  been  pretty  confidently  buzzed 
about,  I  thought  proper  to  let  vou  know  what 
is  said  upon  it ;  and  if  it  should  appear  to  have 
any  foundation,  you  may  expect  to  hear  further 
from  me  on  the  subject."  Gentlemen,  the  in- 
formation contains  two  charges,  with  regard  to 
this  paper :    the  first  is,  for  spreading  false 
news ;  and  the  second  is,  for  publishing  a  false, 
scandalous,  and  seditious  libel  against  his  ma- 
jesty's administration  of  the  government,  and 
against  his  principal  officers  and  ministers  of 
state,  and  also  against  the  Treaty  of  Seville. 
Gentlemen,  as  these  things  are  only  asserted 
and  averred  in  the  information,  by  innuendoes, 
it  is  incumbent  on  them  to  prove  them :  and, 
in  order  to  this,  they  have  produced  this  news- 
paper, which  is  published  for  the  entertainment 
and  use  of  the  public,  containing  foreign  and 
borne  news,  or  affairs ;  among  which  there  is  a 
paragraph  which  8a;ys,  (as  from  the  Hague) 
"  A  rumour  hath  been  for  some  time  privately 
spread  about,  and  begins  to  gain  credit  here, 
that  a  misunderstanding  will  soon  discover  itself 
between  the  allies  of  ^ville ;  and  that  certain 
ministers  are  endeavouring  to  bring  about  an 
accommodation  with  the  emperor."    This  is 
all  that  is  asserted ;  for  all  the  rest  of  the  letter 
are  only  as  an  induction,  or  inferences  drawn 
from  the  supposition  that  sucb'a  piece  of  iutelli. 
gence  is  true ;  and  if  so,  then  it  says,  that  the 
conduct  of  these  certain  ministers  hath  been 
wxoog  before,  and  hath  occasioned  unnecessary 


expences  to  be  laid  out,  and  wiU  oocssIod  fbr- 
ther  expences  to  be  laid  out ;  and  adds,  "  f 
am  far  from  designing  to  insinuate  from  hence, 
that  an  accommodation  with  the  eroperor  a  a 
wrong  measure ;  on  the  contrary,  I  wish  it  bad 
been   thought   a    right  measure  looff  ago.*' 
And  in  another  part  of  it  be  says,  *'  and tbongh 
it  must  be  confessed  to  be  very  desfrable  at  pre- 
sent ;    yet  it  seems  to  be  attended  with  teij 
fatal  consequences,  and  almost  insuperable  dif- 
ficulties."   And  then  he  mentions  the  coDse- 
qnences ;  as  the  interruption  of  trade,  and  ihs 
conjunction  of  France  and  Spain  against  a  cer- 
tain court,  in  general,  without  naming  it;  and 
adds  some  other  effects  or  consequences;  but 
then  these  effects  or  consequences  are  all  upon 
this  supposition,  that  these  certain  ministers  do 
bring  about  an  accommodation  with  the  em- 
peror ;    though  he  adds,  at  the  conclusion  of 
the  letter  (as  i  said  before)  "  that  1  cannot  take 
upon  me  to  justify  the  truth  of  this  report ;  but 
as  it  hath  been  pretty  confidently  buzzed  about, 
1  thought  proper  to  let  you  know  what  is  said 
upon  it ;  and  if  it  should  appear  to  have  aoy 
foundation,  you  may  expect  to  hear  farther 
from  me  on  the  subject."    Now,  gentlemen, 
the  qnestion  is,  who  are  meant  by  these  words 
'*  certain  ministers  f"  And  by  the  way,  though 
it  is  said  in  the  information,  that  this  piece  of 
foreign  news  was  a  high  reflection  on  his  pre* 
sent  majesty,  yet  I  cannot  see  any  thing  th«rda 
that  hath  the  least  tendency  to  such  a  reflec- 
tion ;  nor  is  there  indeed  so  much  as  the  word 
"  majesty",  or  "  king  of  Great-Britain,"  or 
even  the  word  "  Britain"  itself,  in  anv  part  of 
that  letter  ;  nor  hath  there  been  the  least  evi- 
dence offered  to  you,  that  it  does  any  ways  re* 
fleet  on  his  majesty ;  so  that  this  does  not  fall 
under  your  consideration :    and  this  being  laid 
aside,  the  next  thing  to  be  known  is,  what 
ministers  these  are  that  are  meant  by  tbess 
words,   "  and  that  certain  ministers  having 
at  length  found  out,  that  too  close  an  unit  i 
with  France,  and  a  war  upon  the  foot  of  the 
Treaty  of  Seville,  is  quite  against  the  giaia 
of  the    people,    are   endeavouring    to  brioff 
nbout  an  accommodation  with  the  emperor." 
The  information  hath  averred,  that  by  these 
words,  "  certain  ministers,"  are  implied  aod 
meant,  the  principal  officers  and  ministers  em- 
ployed and  entrusted  by  his  present  majesty ; 
but  who  are  they  then  ?   To  be  sure  it  will  not 
be  said,  that  the  paper  does  in  theleast  mention 
them  to  be  our  present  ministers ;  or  that  aoy 
of  you,'  I  hope,  hath  such  thoughts  cbncemiag 
them,  as  to  believe  that  they  are  guilty  of  that 
which  is  charged  on  them  by  the  information : 
nor  do  I  think  that  they  are  meant  by  other 
parts  of  the  paper ;    because  you  have  heard 
already,  that  these  things  may  be  applied  to  the 
ministers  of  other  courts  and  conntrie8,'as  well 
as  England  or  Great-Britain.     The  paper  bath 
left  the  meaning  very  much  in  the  dark,  aod 
to  a  conjecture  only  ;    for  it  may  refer  to  one 
set  of  ministers  as  well  as  another.     I  say, 
gentlemen,  that  the  pretending  to  ascertain  «ir 
determine  whose  ministen  are  meant  by  these 
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pMirt^  vA  indefioite  words,  ic  at  tlie  belt 
<nlv  a  conjecture.  And  with  submission  to  my 
isra's  directions  and  judgment,  J  raoBt  tell  you, 
Ibal  with  relation  to  scandal  or  slander,  the 
law  lays  it  down  as  a  rule  to  be  observed,  that 
tlwre  are  two  things  necessary  :  the  first  is, 
tbtt  the  person  of  whom  the  slander  is  used  or 
ipoke,  OQght  to  be  certain,  and  ought  not  to  be 
left  to  people's  imagination  or  conjecture :  and 
the  next  thing  is,  that  the  slander  shall  be  evi- 
detiland  plain  from  the  words  themseWes,  and 
aot  supported  by  any  innuendo ;  I  say,  they 
nasi  be  plain,  positive,  and. direct.  You  have 
been  (old,  that   you  are  to  understand  this 

Cper,  as  every  common  reader  in  a  eoffee^ 
use ;  but  1  beg  leave  to.  say  that  you  are 
Bot ;  for  when  you  are  in  a  coffee-house,  you 
hife  the  liberty  to  conjecture  and  guess  at  the 
meaDiog  of  a  piece  of  news,  as  well  as  any 
other  person  there ;  and  nobody  can  be  sub- 
jected to  any  panishcnent,  if  you  are  mistaken 
tkerein:  but  when  ybu  are  here,  in  a  court  of 
jodicatore,  you  must  consider  that  yon  are 
apoD  vour  oath,  and  that  yon  are  not  to  take 
tbat  liberty  to  conjecture  or  guess  at  the 
aeaoiog  of  things ;  because  if  you  happen  to 
be  mistaken  in  your  conjecture,  ^ou  will 
make  him  gnilty  of  the  criminal  charge 
which  he  is  accused  of,  and  subject  him  to  the 
pooishment  inflicted  thereon ;  and  you  are  like- 
wise to  consider,  as  I  hinted  before,  that^  in 
Mandal,  the  law  requires  that  both  the  person 
ilaodered,  and  the  scandalous  words  them- 
lelres,  ought  to.be  certain,  and  not  want  in- 
ooendoes  to  make  them  out ;  and  that  an  in- 
mendo  ought  neither  to  alter,  enlarge,  or  supply 
the  sense  of  the  words,  when  doubtful  or  de- 
ftctire,  because  it  would  be  unjust :  And,  in- 
<leed,  whenever  an  innuendo  is  allowed,  in 
<Mher  cases,  to  explain  a  doubtful  matter,  it 
ihoold  be  rather  in  favour  of  the  person  ac- 
cosed  than  against  him,  especially  where  the 
words  spoken  may  be  applied  and  referred 
iDore  ways  than  one:  So  here ^ in  fixing  a 
meaDiog  on  the  words  **  certain  ministers,'' 
which  the  information,  by  an  innuendo,  ex- 
piaios  to  be  the  principal  ofiicei^  and  ministers 
employed  by  his  present  majesty,  you  are  to 
coQsider  whether  these  words  may  not  be  ap- 
plied to  the  ministers  of  other  courts  and  coun- 
tries ;  and  likewise  to  consider,  whether  these 
words  "  certain  ministera,"  (so  understood  by 
the  iafoftDation  to  be  his  majesty's)  are  to  lie 
Qaderstood  or  meant  by  those  omcers  or  mi- 
nisters employed  by^  his  majesty  at  sea  or  land  f 
Or  are  they  his  ministers  at  home  or  abroad ; 
or  whether  they  are  his  officers  civil  or  mili- 
tiry?  Now,  I  say,  suppose  you  should  find 
thb  paragt^ph  of  foreign  news  to  be  a  libel,  or 
a  acandal  thrown  tipon  his  majesty's  officers 
and  ministers  (as  1  ho|)eyoo  will  not),  can 
yw  say  or  declare  on  oath,  who  are  the  par- 
^olar  persons  thus  slandered  or  defamed  P 
Have  you  any  certain  rule,  by  this  paper  to 
gaide-^ our  judgments  ?  Can  you  say,  on  your 
oath  with  any  eertainty ,  whether  these  officers 
sr  miaisters.  so  defamed,  are  those  at  home 
VOL.  XVII.  I 
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or  abroad,  or  civil  or  military  P  Affain,  1  sup- 
pose, for  argument  sake,  that  though  you 
should  be  of  opinion,  thai  this  piece  of  foreign 
news  is  a  libel  or  scandal  upon  his  majesty 'a 
officers  or  ministers ;  yet  I  submit  it  to  you, 
whether  yon  can  say,  on  your  oaths,  that  that 
piece  of  news,  contained  in  this  Journal,  does 
anoiount  to  a  false,  scandaloiis,  and  seditious 
libel,  as  it  is  asserted  and  averred,  by  an  in- 
nueudo's  in  the  information  ?  And  I  submit  it  to 
you,  with  all  deference  to  my  lord's  judgment 
and  directions,  whether  it  is  not  incumbent  on 
them  to  prove,  that  that  piece  of  foreign  news 
is  false,  scandalous,  and  seditious,  before  yoa 
can  find  it,  by  your  verdict,  to  be  so?  And, 
indeed,  the  chief  thing  in  this  paper,  or 
letter,  that  the  defendant  is  chargc>d  with  is 
the  information,  is, "  That  a  rumour  hath  beea 
for  some  time  privately  spread  about,  that  cer* 
tain  ministers  are  endeavouring  tu  bring  about 
an  accommodation  with  the  emperor."  I  say, 
this  is  the  chief  thing  that  is  mentioned  in  tn# 
Hague  letter ;  though,  in  the  oonclosion  of  it^ 
it  is  said,  "  I  cannot  take  u|K>n  me  to  justify 
the  troth  of  this  report"  For  all  the  rest  it 
that  letter  (as  1  said  before)  are  mentioned,  ot 
set  down,  only  by  way  of  conclusion  or  infer- 
ence, that  such  and  such  tbiogs  will  be  ths 
effect  or  consequence,  if  these  <*  certain  mi- 
nisters" can  bring  about  that  accommodation 
with  the  emperor.  Now,  let  us  take  it  either 
way ;  suppose  that,  at  the  time  of  the  publi« 
cation  of  this  Hague  letter,  that  this  accom- 
modation or  treaty  with  the  emperor  had  not 
been  brought  about;  how-can  it  be  said  to 
be  false,  and  so  on,  when  the  letter  does  not 
affirm  it  for  a  truth  ;  but  only  says,  "  that  a 
rumour  hath  been  for  some  time  privately 
spread  about,  that  certain  ministers  are  endea- 
vouring to  bring  about  an  accommodation  with 
the  emperor;"  and  adds,  in  the  conokision  of 
it,  "  that  he  cannot  take  upon  him  to  justify 
the  truth  of  this  report."  And  then  let;us  sup- 
pose, that  they  were  endeavouring  to  brin^ 
about  that  accommodation  or  treaty  with  the 
emperor;  and  that  it  was  actually  brought 
about  and  concluded  about  the  time  of  tho 
publication  of  that  letter,  which  was  in  th« 
year  1730;  then,  to  be  sure,  the  allegation  was 
true,  and  therefore  could  not  be  false  and  scan- 
dalous, or  seditious.  As  to  that  accommoda- 
tion or  treaty  with  the  emperor's  bein^  true,  I 
hope  we  shall  give  you  full  satistaction,  not- 
withstanding the  great  difficulties  that  the  de- 
fendant at  present  labours  under:  We  shall 
give  yon  the  best  evidence  that  the  nature  of 
things  will  admit  of,  and  which  is  always  al- 
low^ to  be  sufficient ;  for  tuere  are  some  things 
which  are  self-evident,  and  there  are  some  things 
that  carry  in  them  what  every  body  knows. 

X.  C.  J.  I  don't  altogether  know  what  yon 
aim  at :  I  should  be  glad  to  know  how  yon 
would  really  understand  these  expressions. 
And  as  for  your  saying,  that -you  can  provs 
what  is  chained  on  the  defendant  to  be  tru^ 
it  is  my  opinion,  that  it  if  not  malarial  whslhsf 
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the  fads  charged  in  a  libel  be  tnie  6r  false,  if 
4ie  prosecution  ia  by  indictment  or  ioformatioo ; 
and  that  wriiiog  or  priotingc  may  be  Ubellous, 
though  the  scandal  is  not  charged  in  direct 
terms,  but  only  ironically ;  or  altiiough  there 
be  only  the  initial  letters  of  the  name,  or  even 
a  fictitious  name,  if  the  jury  plainly  perct^ives 
It  to  point  at  a  particular  person ;  and  that 
not  only  the  contriver  and  procurer,  but  even 
the  publisher  of  a  a  libel,  are  punishable ;  and 
that  even  a  private  man's  character  is  not  to  be 
scandalized,  either  directly  or  indirectly;  be- 
cause there  are  remedies  appointed  by  the  htw 
in  case  he  has  injured  any  person,  without  ma- 
ficiousty  scandalizing  him  in  his  character : 
And  much  less  is  a  magistrate's,  minister  of 
•tate,  or  other  public  person*s  character  to  be 
•tained  either  directly  or  indirectly ;  because 
the  law  hath  pointed  out  another  remedy  than 
{rablishing  libels,  if  they  have  injured  any  per- 
son, either  in  a  public  or  private  capacity ;  and 
the  law  always  punishes  libels,  even  among 

trivate  persons,  because  they  flow  from  ma- 
ce, and  tend  to  create  disturbance,  (juarrels, 
end  revenge  between  them,  their  families  and 
kindred,  and  disturb  the  public  peace :  And  the 
law  reckons  it  a  greater  offence  when  the  libel 
is  pointed  -at  persons  in  a  public  capacity,  as  it 
is  a  reproach  to  the  government  to  have  cor- 
rupt magistrates,  &c.  substituted  by  his  ma- 
jesty, and  tends  to  sow  sedition,  and  disturb 
the  peace  of  the  kingdom :  Therefore,  I  shall 
not  here  allow  of  any  evidence  to  prove  that 
the  matters  chained  in  the  libel  are  true;  for  I 
am  only  abiding  by  what  have  been  formerly 
don^,  in  other  cases  of  the  Kke  nature.  If  voti 
think  it  wrong,. apply  to  the  Court,  and  they 
'ivill  do  you  justice. 

Mr.  Bootle,  My  lord,  then  I  must  submit  it 
to  yourlordship,  whether  this  will  not  tend  to 
the  utter  suppression  of  the  liberty  of  the  press, 
which  hath  been  so  beneficial  to  the  nation  in 
general.  And,  my  lord,  I  humbly  apprehend, 
though  a  publisher  of  news  happens  to  be  mis- 
,  taken  in  what  he  publishes,  it  cannot  be  called 
malicious  nor  seditious,  especially  when  no 
particular  person  is  mentioned ;  l>ut  only  an 
error,  committed  through  ignorance,  or  misre- 
presentation of  his  correspondents.  Again,  my 
lord,  if  the  defendant  is  not  allowed  to  bring 
in  his  evidence  that  some  parts  of  hid  news  are 
true ;  then,  if  he  is  tbund  guilty,  he  is  found 
cuilty  of  all  that  is  charged  on  him  in  the  18- 
tormation,  though  he  is  only  guihy  of  part 
thereof.  I  think  this  evidence  will  be  allowed 
between  particular  persons,  with  relation  to 
their  private  affairs ;  for  they  will  not  be  found 
guilty  of  the  whole,  when  they  are  only  guilty 
of  a  part;  and  why.  should  not  the  same  be  al- 
lowed with  respect  to  public  affairs  f  As  the 
Star  Chamber  is  now  atiolished,  1  don't  know 
bow  far  that  doctrine  may  be  ailhered  to.  I 
should  be  glad  to  have  one  instance  or  autho- 
rity of  this,  and  of  there  being  no  need  to  prove 
news  to  be  true :  and  also  where  a  publisher 
«i'  news  is  not  allowed  to  say  that  this  piece  of 


news  is  true,  because  it  relates  to  the  public  af^ 
fairs  of  the  nation.  Is  there  no  distinotion  ts 
be  made  between  false  news  and  true  news; 
and  cannot  we  now  animadvert,  or  take  oatifa 
of  public  affairs,  and  insert  them  in  the  papers^ 
as  well  as  formerly  ?  If  this  is  the  case,  it  will 
be  of  dangerous  and  ftital  consequence  indefd, 
if  matters  of  state,  or  public  affairs,  are  notts 
be  meddled  with,  or  inserted  in  the  newspapeis, 
notwithstanding  they  are  true,  but  at  the  peril 
of  him  that  does  it  P  They  may  as  wi^ll,  at 
once,  take-  away  the  liberty  of  the  press ;  ao4 
then  we  shall  all  live  in  darkntas  and  ienoraaee, 
which  may  occasion  disorders  eoouga  in  Ihe 
nation.  Therefore,  I  submit  it  to  your  lord- 
ship, i^hether  thm  will  not  be  of  daRgerosi 
consequence,  to  punish  a  person  for  pablisbis^ 
true  news  as  well  as  fiilse  ;  and  whether  it  cas 
be  jnstly  said  in  the  iaformation,  that  tbe  de. 
^ndant  intended  to  pubKsb  false  neirs? 

Mr.  Strange.  My  lord,  1  beg  leave  to  call  s 
whness  or  two.  It  was  insinuated,  by  tbe 
gentlemen  on  the  other  side,  that  the  extract  of 
the  Hague  letter  was  of  the  growth  of  ear 
own  country ;  and  put  it  upon  us  to  prove  that 
it  came  from  the  Hague,  by  producing  (lie 
letter  itself.  My  lord,  in  order  to  take  off  tbtt 
imputation,  it  will  be  necessary'to  shew,  thil 
they  have  put  it  out  of  our  power  to  do  so; 
therefore  our  evidence  will  be,  m  the  first  place, 
to  shew,  that  when  the  defendant,  Mr.  Franck- 
lin,  was  taken  into  custody  by  the  messeogvi^ 
they  broke  open  the  defendant's  scrutoire; 
and,  I  think,  they  also  searched  his  pockets, 
aiid  took  away  his  papers,  and  among  which 
were  letters,  and  this  amongst  the  rest.  Tbe 
next  part  of  our  evidence  shall  be  to  prore,  si 
have  been  opened,  that  we  have  published  true 
news,  add  not  false,  as  is  charged  in  the  iDfb^ 
mation;  and,  indeed,  the  information  oogbi 
rather  to  have  been  for  forestalling  true  De«s, 
aiid  not  for  publishing  false  news ;  for  tbe  en-* 
deavouring  to  bring  about  that  accommodatioti 
with  the  emperor  took  effect :  for,  my  lord,  wb 
will  shew,  that  we  applied  in  a  public  maooer, 
that  the  defendant  might  be  at  liberty  to  taktt 
copies  of  the  treaties  of  Hanover,  Seville,  iw 
Vienna,  in  order  to  make  use  of  them  atbtt 
trial ;  and  whi»n  we  had  taken  all  proper  m^ 
thods  to  have  copies  of  them,  we  were  told  thit 
the  treaty  of  Vienna  was  a  secret  one,  and  not 
yet  made  public,  and  consequently  notenrulW 
in  any  of  the  public  offices  ;  and  that  no  copj 
could  be  given  of  it,  to  produce  in  court: 
when  we  have  proved  this,  we  hope  it  will  bj 
sufficient  to  shew,  that  we  have  not  puMisbed 
false  news,  as  charged  in  the  information ;  ^ 
pecially  as  we  have  done  all  that  can  bedosfi 
ih  order  to  produce  a  copy  thereof. 

CaM  WiUiitm  J&en.   (Whoappean.) 

Mr.  Strange.  Do  you  know  the  defeadtolf 
Mr.  Franckim  ? — Ayers,  Yes. 

Mr.  Strange,  Were  you  present  when  be  a«* 
taken  into  custody,  for  publishing  the  Crrf^ 
man  the  ^  of  January,  17dO? 
*  A^ert»    Yes.  '  ,         ' 
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.   Mr,  Stvmnge.  WQI  you  gife .  ao  aooonat  of 
>ImU  bappened  P 

AMtrtn  The  messengers  caine  to  iny«hoii8e,^ 
^r  I  wafi-  a  constable,  and  desired  my  attis- 
iaoee,  to.  ffo  with  them  to  Mr.  Francklin's, 
which  1  did ;  and  they  searched  for  papers  in 
his  boose  and  shop,  and  they  broke  open  hjs 
fcmtoire,  and  took  away  what  papers  they  coold 
fad  ;  and  Mr.  Francklin  desired  them  to  teave 
soms  of  the  papers^  because  they  woald  be  of 
.serrice  to  him,  bat  not  to  them;  but  they 
would  not,  bat  took  them  away* 
^  Mr.  SirengCp  Did  be  endeavour  to  sare  his 
jfapera  as  much  as  he  could  ? 

Ayeri,  He  did  not ;  but  his  wife  endeoTour- 
ftA  to  do  it,  by  snatching  at  them,  though  to  no 
jNirpoae. 

Mr.  iStrunge,  Did  they  search  bis  pockets  ? 
.    Avers,  I  did  not  observe  them  do  thal^ 

llr.  Strange,  Did  they  suffer  him  ,to  take  an 
aeeoaut  of  these  papers,  in  order  to  know  what 
^ey  were? — Ayer$,  No. 

Mr.  Strange,  Do  you  know  what  they  did 
^ilh  these  papers?— ^^en.  No. 

Mr.  Strange,  Did  you  go  along  with  them  ? 

Avers.  Yea. 
•   Mr,  Strange,  Did  you  know  they  were  mes- 
teweraP 

Ayers,  Yea ;  he  shewed  roe  bis  authority, 
and  told  me  that  he  was  the  kind's  messenger. 

Mr.  Strange,  Hath  Mr.  Francklin  had 
them  rgain  ? — Avers.  I  believe  not. 

Mr.  Strange.  Hath  be  asked  lor  them  ? 

^er$.  1  know  not. 

Mr.  Strange.  Were  they  sealed  up  or  not  ? 

Avers,  I  cannot  remember  that. 

Mr.  Strange.  Was  Mr.  Francklin  desired  to 
pel  bis  seal  to  them? 

.    Ayers,  X  cannot  be  sure ;  but  I  believe  he 
waa  not  desired  to  do  so. 

Mr.  Strange,  Where  were  these  papers 
feuDd? 

Ayers.  I  think  they  were  in  the  one  end  of 
|be  shoo;  they  were  wrapped  up  in  a  bundle. 

Mr.  Strange.  Was  the  inside  of  them  print- 
id  f^-Ayers.  I  know  not. 

Mr.  Strange.  Call  Thomas  Rawlins.    (Who 

•ppews); 

Att,  Gen,  My  lord,  I  find  that  they  are  to 
call  this  witness  to  prove  that  they' desired 
.eo|»es  of  the  Treaties ;  which  is  to  no  purpose, 
aad  cannot  be  allowed. 

X.  C.  J.  I  am  very  well  satisfied,  that  1  can- 
not admit  it. 

Mr.  Strange.  My  knrd,  it  is  only  to  shew, 
that  the  Hagoa  letter  was  not  a  piece  of  talse 


Att,  Gen,  My  lord,  did  ever  any  man  think 
It  necessary  to  prove  every  part  of  the  libel, 
^hen  it  is  not  material  whether  the  matter,  or 
icandalous  words,  or  news  in  the  libel,  be  true 
sr  false,  or  charged  in  direct  terms  or  not ;  or 
whether  the  persona  be  named  or  only  pointed 
tf,  aa  have  been  already  hinted ;  thoui^h  Mr.- 
dootle  has  called  on  me  to  shew  some  autho- 
rity or  precedent  for  some  of  these  thiogB  P  I 
^jmQj  that  oa  the  case^.jveoliatted  in  thft  5th 


of  Coke's  QeportSt  P*  18^>  And  ftl*o  in  Ho^- 
bart's  Reports,  p.  S15,  and  6th  of  Modem  Re- 
ports, p.  lC7i  and  9(h  ol  Coke's  Reports,  p.  59. 
The  first  say8K.That  every  libel  is  made  either 
against  a  private  man  or  against  a  magistrate,  or 
public  person :  if  it  be  made  against  a  private  per#- 
son,  it  deserves  a  severe  punishment ;  and  if  it  ha 
made  against  a  magistrate,  or  other  public  per- 
ion,  that  is  still  a  greater  offence,  and  deserves 
a  greater  punishment;  because  this  coocema 
not  only  the  breach  of  the  peace,  but  is  a  acao- 
dal  to  the  government.  The  other  Reports 
take  notice  of  the  other  points  which  1  have 
mentioned :  and  I  qiuat  say,  that  it  would  be 
the  most  absurd  thing  in  the  world  to  imaf  inOi 
that  the  law  had  taken  a  better  care  of  the  chac 
racier  of  a  private  person,  than  of  a  magistrate, 
or  public  person,  employed  and  entrusted  by 
bis  majesty  in  the  affairs  of  state.  Theretbre, 
I  submit  it  to  your  lordship,  whether  such  all 
evidence,  to  prove  that  the  news  published  ia 
true,  ought  to  be  admitted. 

L.  C.  J.  I  have  given  Mr.  Bootle  my  opi- 
nion already  about  it ;  and  if  it  is  nol  according 
to  their  liking,  they  know  where  to  apply  to 
have  it  rectified. 

Mr.  BootU.  My  kird,  in  effect  it  hath  been 
called  an  absurdity  to  think,  that  speaking  the 
truth  of  any  magistrate,  or  other  public  person, 
in  the  news,  can  go  unpunished ;  because  if 
that  magistrate  or  public  person  have  done  any 
injury,  theh  it  was  said,  that  there  is  a  remedy 
provided  another  way  than  by  publicly  expos- 
ing him,  and  defammg  his  cbaracter ;  as  well 
as  there  is  a  remedy  provided  for  having  sati^i- 
faction  of  a  private  person  for  any  injury  done 
by  him,  without  scandalizing  him,  directly  or 
indirectly,  in  any  public  paper.  Out  I  should 
be  glad  to  know  how  it  most  be  gone  about : 
for  example,  here  is  a  principal  minister  of 
state,  tliat  hath  injured  a  person  that  is  a  pub- 
libber  of  a  paper ;  where  can  he  have  redress, 
supposing  the  parliament  not  sitting  ? 

X.  C.  X  1  am  of  the  same  opinion  as  before. 

<So/.  Gen.  I  thought,  that  reallv  such  a  thing 
as  that  would  not  have  been  taken  notice  of  j| 
because  it  is  plain  to  every  person,  that  wo 
have  a  remedy  against  a  romister  of  state,  aa 
well  as  against  any  other  man,  without  defam- 
ing him  publicly ;  and  likewise  any  antbor, 
printer.  Or  publisher,  or  other  person,  may  ap« 
ply  to  a  proner  place  for  a  remedy  against  him^ 
if  they  think,  that  any  court  or  jury,  have  not 
Mono  them  justice. 

Mr.  Noel.  My  lord,  T  beg  leave ti)  say  a  few 
vvords  on  the  defendant's  behalf.  It  is  well 
known,  that  the  design  of  this  paper  of  the 
Craftsman,  which  •!«  publisled  weekly,  is  to 
entertain  and  benefit  the  public,  and  I  believe  it 
has  answered  these  euds:  And  I  ho|>e  the  jury 
will  consider  the  intention  thereof,  with  tlie  cir- 
cumstances and  inconveniences  that  the  printer 
or  publisher  of  newspapers  lie  under ;  and  I 
ho|ie  you  will  consider  the  defendant  only  as  a 
collector  of  news  from  all  parts  of  thi»  country, 
and  likewise  from  foreign  parts,  for  the  ad- 
vwdtage  of  those  people  Eere  that  uade  to  and 
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from  those  parts;  and  that  it  is  possible  for 
tbedefeodanrs  correspondents,  after  all  the  care 
they  bafe  taken,  sonaetimes  to  be  a  little  mis- 
taken in  their  intelligence,  or  not  so  correct  in 
wording  them  as  they  ought  or  might  be,  with- 
«ut  any  intention  or  malicious  design  of  injury 
lo  any^ person ;  and  therefore,  if  such  things 
were  to  be  always  punctually  and  precisely 
•canned,  and  the  printers  and  publbhers  thereof 
prosecuted,  and  subjected  to  punishment,  it  will 
DO  of  very  dangerous  consequence ;  because  we 
should  not  have  any  intelligence  or  news- 
papers at  all,  and  consequently  be  ignorant  of 
what  happens  daily  at  home  or  abroad,  and 
thereby  occasion  an  intenmption,  in  trade  so  be- 
neficial to  this  nation.  Besides, it  is  hoped^that 
you  will  consider,  that  this  piece  of  news,  in 
the  Hague  letter,  is  not  laid  down  as'  a  truth 
to  be  depended  upon,  but  only  as  a  rumour  that 
had  been  spread  about  in  that  place :  And  the 
writer  of  the  letter  adds,  in  the  conclusion 
thereof,  that  he  does  not  take  upon  him  to 
justify  this  report ;  and  that  if  it  should  appear 
to  have  any  foundation,  he  should  hear  further 
from  him.  Again  you  will  consider,  as  have 
been  already  mentioned  to  yon,  that  the  parts 
€>f  the  same  are  applicable  to  other  courts,  and 
that  it  cannot  be  applicable  to  Great-Britain,  or 
its  ministers,  witbont  innuendoes,  which  are 
not  to  be  used  in  prosecutions  for  slander  or 
scandalous  words.  Also  consider,  that  they 
could  not  draw  an  innuendo  in  the  information 
to  include  his  nresent  majesty ;  nor  have  his 
counsel  pretenaed  to  shew  any  evidence,  that 
the  Hague  letter  had  any  tendency  to  reflect 
that  way  ;  and,  indeed,  the  innuendo  to  include 
his  ministers  is  yerv  iar  fetched,  and  very  much 
forced.  Besides,  the  writer  of  that  letter  does 
seem  to  approve  of  these  certain  ministers  mea- 
sures of  endeavouring  to  bring  about  an  ac- 
commodation with  the  emperor,  by  saying, 
**  That  it  must  be  confessed,  that  these  mea- 
sures are  very  desirable  at  present."  So  that, 
upon  the  whole,  I  cannot  see  that  the  letter  is 
applicable  to  our  ministers,  or  that  it  contains  a 
libel  upon  them,  or  that  it  any  ways  answers 
their  character;  and  I  hope,  gentlemen,  that 
you  will  be  of  the  same  opinion  in  your  yerdict. 

Mr.  Tayhr,  My  lord,  I  hope  your  lordship 
Will  likewise  indulge  me  with  a  yery  few  words 
on  the  behalf  of  the  defendant :  As  the  go- 
yernment  is  concerned  in  this  cause,  so  th(^ 
.liberty  of  the  subject  is  also  greatly  concerned 
therein.  The  facts  which  you,  gentlemen,  are 
to  try,  are,  whether  the  defendant,  Mr.  Franck- 
lin,  printed  and  published  this  paper ;  and  whe- 
ther you  can,  upon  your  oath,  say,  that  it  is  a 
false,  scandalous,  and  seditious  libel ;  and,  for 
that  end,  it  will  be  necessary  that  you  take 
the  paper  intojyour  serious  consideration,  not  as 
it  is  inserted  in  the  information,  with  al  great 
number  of  innuendos,  but  as  it  was  originally ; 
and  see  if  it  contains  any  scandalous  rraections 
on  oar  present  ministers  particularly.  Gentle- 
men, it  is  not  sufficient  to  say,  that  tho  infor- 
matwn  is  a  libel }  but  yofi  ar«  to  judg«  of  i^ 
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being  one  by  the  words  themselves,  and  as  they 
stand  in  the  paper  abstracted  from  the  in- 
nuendos ;  and  I  do  say,  that  it  will  be  impos- 
sible to  find  it  a  libel  on  our  present  mioiften, 
if  you  judg^e  of  it  so;  for  there  are  no  sack 
words  therein  as  the  ministers  of  Great-Britaio ; 
I  believe  there  are  no  less  than  thirty  seven  io- 
noendos  in  this  information,  and  ^roucaniMt 
find  it  a  libel  when  stufied  with  these inDnendos. 
Gentlemen,  in  the  former  part  of  it,  yoo  wiH 
be  pleased  to  observe,  that  they  say,  thstthe 
defendant  is  a  constant  publisher  of  these  libels; 
and  yet  they  have  not  proved  that  so  much  as 
one  of  them  was  ever  sold  by  the  defeodsnt 
himself.     And,  gentlemen,  with  respect  to  the 
innuendos,  it  is  to  be  observed,  that  there  wu 
a  famous  cause  in  king  Charles  the  second*! 
time.    In  the  14th  May,  1669,  there  was  a 
Writ  of  Error,  and  the  judgnoent  orsentenoere- 
yersed ;  and  their  lordships  declared,  that  in- 
nuendos ought  not  to  be  allowed .    Nor  are  yoA 
to  understand  it  here,  on  oath,  as  you  may  "da 
in  a  coffee-house  by  conjectures ;  therefore  I 
hope,  upon  consideration  of  these  things,  thit 
you  will  not  find  this  piece  of  news  a  libel. 

Att,  Gen,  My  lord,  1  beg  leave  to  make  t 
short  reply,  not  for  what  they  have  said,  nor  fsl' 
our  want  of  proof;  but  I  think  some  tbingi 
yery  strange  which  they  have  insisted  on.  One 
of  them  is,  that  there  is  not  sufficient  proof  of 
the  publication  of  this  paper.  As  to  tluit,  I  be^ 
leave  to  say,  that  I  never  saw  the  publication 
of  a  paper  more  clearly  proved ;  and  I  befove 
they  never  saw  it  themselves  in  any  instance 
whatsoever ;  for  your  lordship  may  remember, 
that  Mr.  Smith,  the  first  witness,  swears,  that 
be  applied  to  the  defendant,  Mr.  Fraockliil 
himself^  when  he  was  in  his  shop,  and  asked 
for  six  Journals  of  that  day,  the  9th  of  Januaiy, 
1730,  and*two  of  the  Saturday  before;  and 
that  the  defendant  ordered  his  servant,  than  in 
the  shop,  to  deliver  them  to  Mr.  Smith,  wbicb 
he  did ;  and  the  servant  received  the  money 
for  them ;  and  therefore  his  orderin^^  his  sa- 
vant to  deliver  them,  is  the  same  as  if  he  bsa 
deliyered  them  himself;  there  cannot  be  a 
clearer  proof.  They  make  a  scruple^  because 
he  did  not  ask  particularly  by  name  for  siich  a 
Journal,  though  1  think  he  asked  to  the  same 
effect,  bv  asking  for  six  of  his  Joumahi  of  that 
day  ;  for  the  word  "  his*'  may  take  in  the 
words  "  Country  Journal,  or  Craftsman"  be- 
cause that  is  the  Journal  which  he  prints  and 
sells;  besides,  have  they  done  any  thing # 
their  part  to  prove  that  other  persons  soM  other 
Journals  of  that  name  or  otherwise  ?  or  have 
they  offered  any  thing  to  oontradiot  or  weaken 
bis  evidence?  Therefore  I  think  that  oar  wit- 
ness is  the  strongest  for  the  king  that  can  be. 
It  was  said  that  great  inconveniences  and  daa- 
gers  might  happen  to  publishers,  if  news  wot 
so  scanned  or  sifted.  As  to  that  I  think  every 
fioblisber  ought  to  be  careful  of  what  be  pab- 
lisbes ;  for  it  is  no  part  of  the  printer  or  pob- 
lisber's  trade  to  scandaltxe  whom  they  ptesae^ 
Ibr  that  woh14  be  tuniiog  pribtinff  and  Mk« 
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•dling  iDto  libelling^ ;  nor  it  the  liberty  of  the 
presf,  which  they  so  much  cry  op,  and  say  is 
w  dao^  of  beto^  utterly  supprened,  to  be 
toned  iDto  a  licentious  and  disorderly  abase  of 
the  press.  Again,  it  hath  appeared  before  yoar 
lordship,  with  respect  to  the  proof  of  the  defen- 
dant's bein^  the  publisher,  that  there  is  not 
ooly  this  witness's  eridence  thereof,  (against 
the  credit  of  which  no  evidence  bath  been  of- 
hnA)  bat  there  are  other  witnesses  who  oon- 
firm  his  eridence,  such  as  Mrs.  Dodd  and  her 
serfants,  and  Mrs.  Pierce  and  hers,  who  had 
great  onmbers  at  his  shop  weekly,  and  paid  for 
then ;  and  that  Mrs.  Pierce  used  to  have  about 
1L  worth  weekly  ;  it  is  likewise  confirmed  by 
tbe  collectors  and  serrants  at  the  Stamp-office. 
After  all  this,  can  it  be  doabted  that  the  defen- 
dant is  guilty  of  the  publication  of  this  paper, 
eipeciaily  wnen  the  defendant's  counsel  have 
not  contradicted  them,  or  offered  any  thing  to 
iofslidate  or  weakeir  ti^eir  eridence?  1  take 
the  publication  to  be  undennbly  proved ;  and  it 
woud  be  but  mis-spending  of  time  to  say  any 
more  on  that  bead.  The  next  thing  is,  whether 
we  have  sufficiently  proved  that  the  pretended 
Hague  letter  inserted  in  that  paper  is  a  libel  as 
charged  in  the  information ;  as  to  that,  1  may 
say  that  there  hath  not  been  so  much  as  one 
stogie  objection  offered  against  the  construction 
we  pot  upon  it,  I  mean  of  its  being  all  app1ica« 
ble  to  his  present  msjesty,  and  bis  principal  of- 
ficers and  ministers  of  state ;  I  mean  not  one 
of  any  weii^ht,  or  which  has  the  least  colour  of 
beiog  applicable  to  any  other  court,  country, 
or  person  whatsoever.  The  words  are  "  cer- 
tain ministers."  These  are  the  persons  that 
the  pretended  Hague  letter  charges  with  per- 
fidy, mining  their  country,  &c.  and  want  to 
have  a  meaning  put  upon  them ;  that  is  to 
nv,  to  what  court  or  country  are  they  appli- 
cable. Nowy  consider  what  is  said  of  these 
catain  ministers.  The  letter  says,  *^  A  ru- 
iDoar  hath  been  for  some  time  spread  abroad, 
that  a  misunderstanding  will  soon  discover  it-, 
self  between  the  allies  of  Seville ;  and  that 
certain  ministers  having  at  length  found  out, 
that  too  dose  an  union  with  France,  and  a  war 
vpop  the  foot  of  the  treaty  of  Seville,  is  quite 
tgainst  the  grain  of  the  p^ple,  are  endeavour- 
ing to  bring  about  an  accommodation  with  the 
emperor."  Now,  gentlemen,  you  know  that 
the  alliei  of  Seville  are  the  kine  of  Great- 
Britain  and  the  French  king,  and  the  king  of 
Spain.  And  then  consider,  that  these  certain 
ministers  are  charged  with  perfidy  in  breaking 
that  treaty,  who,  to  be  sure,  must  be  one  of 
these  three  courts.  Great- Britain,  France,  or 
Spain,  who  were  empowered  to  make  it ;  for 
no  other  could  be  guilty  of  breaking  it,  but  one 
of  these  three  who  made  it :  Now  the  letter 
writer  tells  us  plainly,  that  it  is  neither  the 
ministers  of  France,  nor  the  ministers  of  Spain, 
that  he  thus  charged  with  perfidy  in  breaking 
that  treaty ;  fof  he  tells  us,  tl»t  one  necessary 
effect  of  such  perfidy  will  he  the  conjunctbn 
tf  France  and  Spain  \  and  that  a  certain  court 
wenid  have  the  mortificatioa  to  see  thest  two 
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crovni  nnited  against  them  more  strongly 
than  ever ;  This,  as  I  said  before,  amounts  to  a 
demonstration  that  neither  the  minisiers  of 
France  nor  Spain  are  charged  with  that  per- 
fidy in  breaking  that  treaty :  If  so,  then  tnere 
is  but  the  ministers  of  one  party  lefi,  to  wit,  of 
Great-Britain ;  and  J  most  say,  that  it  is  as 

C'  '  I  as  if  the  ministers  of  Great  Britain  bad 
in  express  words.  Gentlemen,  this  is  no 
forced  nor  strained  innuendo ;  but  an  innuendo 
that  naturally  and  necessarily  flows  of  itself, 
and  which  yoa  all  cannot  but  presently  draw. 
Gentlemen,  there  are  other  parts  of  the  letter, 
which  serve  to  support  and  confirm  this 
construction,  which  I  mentioned  in  the 
opening;  such  as  these,  to  wit,  that  an- 
other efifect  of  that  perfidy  would  be  the 
seizure  of  that  vast  pledge,  which  Spain 
Jiath  at  this  time  in  her  liands ;  and  that  these 
ministers  were  undoing  every  thing  they  had 
been  doing  for  five  years  past ;  which  carries  it 
back  to  September,  17^5,  when  the  treaty  of 
Hanover  was  concluded.  It  was  said,  that 
you  must  not  understand  it  as  you  would  do  in 
a  cofifee- house,  because  of  its  dangerous  con- 
sequences. To  which  I  answer.  That  there 
is  no  more  danger  in  understanding  things  here 
than  therf,  if  they  are  plain  (as  this  is),  and  do 
hut  exercise  their  sense  and  reason  in  both 
places.  Gentlemen,  if  yon  acquit  the  defen* 
dant,  you  must  say  on  your  oath,  that  the  let* 
ter-wnter  did  not  mean  the  ministers  of  Great 
Britain ;  and  can  you  say  that  he  did  not,  and 
that  it  is  not  applicable  to  them  ?  I  told  yon 
in  the  opening  to  this  or  the  like  effect :  that 
writing  or  printing  may  be  a  libel,  though  the 
persons  are  not  particularly  named  therein  ; 
and  that  it  is  no  hard  matter  I o  scandalize 
any  person  by  circumlocution,  fictitious  names, 
&c.  as  plainly  to  be  understood  as  if  their 
names  were  particularly  mentioned ;  and  that 
the  law  construes  them  accordingly,  by  innu- 
endos,  because  they  cannot  be  otherwise  con- 
strued ;  and  this  hath  been  the  practice  of  the 
law  for  some  hundreds  of  yedrs ;  and  there- 
fore the  defendant's  counisel  telling  you  that  it 
is  doing  people  harm  to  bring  things  in  by  in- 
nuendos,  is  only  amusing  you  with  words;  for 
it  is  a  plain  and  a  just  law,  and  the  law  would 
be  detective,  if  it  were  otherwise,  and  people 
would  be  always  defaming  one  another  oy  the 
like  methods.  1  told  you  of  the  case  of  Mr. 
,  Mist's  Journal,  in  17S8:  it  was  ascandalono 
libel,  under  the  fictitious  names  of  Esreff  and 
Sophi ;  which  the  jury  understood  plainly  te 
be  so,  andbrough^in  their  verdict  accordinghr 
against  the  printer  and  publisher  thereof.*    I 

*  «  This  letter,  dated  Aug.  S4, 1798,  signed 
Amos  Dudge,  was  supposed  to  be  written  by 
the  late  Philip  duke  of  Wharton ;  wherein  were 
contained,  under  the  characters  of  Mireweis, 
Esreff,  and  Sophi,  many  scandalons  refleo- 
tions  snd  odious  comparisons,  between  his  late 
majesty  king  George  9,  of  glorious  memory, 
and  the  Pretender.  It  was  so  virulent  a  letter, 
that  it  was  presented  by  the  grand  jvriet  ef 
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•ball  meotion  another  casef,  of  Mr.  Malfckews 
the  printer,  for  hi^h-treasOD :  this  was  a  very 
votorious  and  public  ca8e«  relating  to  a  certain 
pereoQ  called  the  Cbevalier  de  St.  George  i 
there  are  a  thousand  chevaliers  in  the  world, 
and  yet  the  meanhig  was  plainly  understood  to 
he  the  Pretender ;  no  less  a  crime  than  higli'k 
treason*  There  were  eleven  judges,  I  think  that 
sat  on  the  bench,  and  the  present  lord  chancel- 
lor (King)  aresided ;  and  they  onderstood  the 
queries  puolished  as  every  oommon  reader 
would;  and  thejurvi  being  convinced  in  their 
own  conscience  understood  it  in  the  same  man- 
ner ;  1  mean  no  less  a  crime  than  high-treason, 
and  he  was  executed  for  the  same*  And,  in- 
deed, any  man  may  write  treason  at  his  plea- 
■are,  after  that  manner,  if  there  was  not  this 

Aliddleeex,  Westminster,  and  the  city  of  Bris^ 
tol ;  and  the  printers,  publishers,  press-men, 
^c.  concerned  in  printing  it  were  all  taken  into 
custody  hf  messengers. 

«•  On  Feb.  35,  1729,  at  the  sittings  of  the 
Court  of  King's-Bench,  at  Guildhall,  John 
Clarke,  the  pressman,  was  tried  upon  an  infor- 
mationr  filed,  against  him  by  the  attorney- ge- 
neral, for  printing  and  publishing  a  libel,  en- 
titled, *  Mist's  Weekly  Journal,*  N*"  175,  dated 
August  S4,  1728,  **  containing  false,  scanda- 
lous, and  seditious  reflections  on  his  late  and 
present  majesty,  by  drawing  oilious  parallels, 
and  thereby  maliciously  and  falsely  insinuating 
our  government  to  be  tyrannical,  and  our  mi- 
nistry corrupt  and  abominable."  To  support 
the  charge,  there  were  called  James  Ford  and 
Thomas  Randal,  two  boys  concerned  in  the 
yriDting-^office,  who  proved  thai  the  said  Clarke 
worified  upon  the  said  Journal,  and  assisted  in 
printing  9,000  at  Mr.  Wolfe's,  in  Carter-lane ; 
tbatfram  tbenee  (for  fear  of  messengers)  the 
forms  were  carried  to  Mr.  Burton's,  a  printer, 
where  the  said  Clarke  assisted  in  working  off 
1750  more ;  and  that  the  said  Clarke  ordered, 
that  nobody  shouM  see  or  have  any  of  them, 
till  all  were  printed  ofl^,  and  published  together. 
It  appeared  also,  that  Clarke  owned,  in  his  ex- 
amination  before  Mr.  Deiafay,  that  be  assisted 
in  working  off  the  said  Journal.  His  publish- 
ing it  was  proved  by  Mr.  Ma^kall,  who  bought 
lialf  a  quire,  which  was  delivered  out  to  Inm  by 
Clarke  himself.  The  counsel  for  the  defendant 
alleged,  that  the  characters  of  Mireweia  and 
Ssreff  did  not  in  the  least  correspond  with  his 
late  or  present  maiesty  :  upon  which  the  Court 
avd,  the  crime  was  the  greater  in  making  the 
murallek  The  defendant's  oonnsel  ftirther  al- 
leged, (bat  Clarke  being  a  poor  ignorant  work- 
man) he  could  not  be  supposed  to  understand 
the  eomparisons,  or  to  know  the  characters ; 
nor  could  have  any  malicious  intention  against 
the  gof  enmaent :  to  which  the  Court  answered, 
it  was  the  faets  of  printing  and  publishing  anfy 
that  lay  in  issoe ;  which  the  jary  considering, 
they  brought  him  m  guilty  of  both. 

"  Robert  Kiieil  was  also  tried  u|Min  an  in- 
formation filed  against  him,  for  pnnfing  and 
(mblishiDir  the  same  libtl.    It  waa  pcofedi  that 


way  of  construing  it*  Again,  it  is atid,  tkU 
thiscMinot  be  a  libel,  though  the  words-were 
understood  to  be  applicable  to  the  persons  nea- 
tiooed  in  the  infornlation ;  because  what  is  af- 
firmed in  the  letter,  about  the  aecommotiation  or 
treaty  with  the  emperor,  can  be  proved  to  be 
true :  as  to  that,  I  must  say,  that  it  is  do  mil- 
ter whether  tlie  words  be  true  or  false,  if  ilii 
published  as  a  libel,  aiid  the  proseeotion  be  bjr 
mdictment  or  information.  Then  it  hath  beea 
said,  that  the  defendant  is  a  publisher  of  newt, 
and  that  this  letter  was  sent  to  him  from  the 
Hague,  and  that  he  inserted  it  as  such  ia  bis 
Journal :  as  to  that,  I  do  say,  that  if  this  leUer 
had  been  really  sent  to  him  from  the  Uagoe, 
it  would  be  still  a  libel ;  because  it  is  not  ia  bis 
power  to  publish  what  he  pleases,  or  what  iMj 

he  assisted  in  composing  it ;  and  said,  as  be 
was  about  it,  *  Mr.  Wolfe  and  I,  and  the  rest 
*  of  us,  will  all  be  taken  up  for  this  jouroal.' 
The  defendant's  counsel  insisted  that  composiB|f 
was  not  printing ;  to  which  the  aUoroej-ge- 
aeral  answered,  that  though,  abstractlj  con- 
sidered, it  was  not  the  very  act,  yet  it  was  u 
act  preparatory  to  it;  arid  Mr.  Roberts,  a 
printer,  being  examined,  declared,  it  was  net 
only  part,  but  the  principal  part  of  priotiagi 
upon  which  the  objection  was  over-mled. 
Another  point  was  also  objected  to ;  that  as 
there  were  two  compositors,  each  having  a  se* 
parate  form  allotted  to  compose,  one  of  then 
could  not  be  charged  witn  the  whole  libel, 
as  laid  in  the  information :  to  which  the  Court 
answered,  that  when  a  crime  is  perpetrated  bj 
more  than  one,*  and  by  joint  consent,  any  one 
of  them,  being  guilty  of  part,  is  guilty  of  tbe 
whole.  The  defendant  was  therefore  (oaai 
guilty  of  printing  the  said  libel;  but  not  ef 
publishing  it. 

<«  Joseph  CaHer  (Wolfe's  apprentice)  vtl 
also  tried  on  the  said  mformation  ^  and  the  e?i- 
dence  against  him  being  the  same  as  before^  bf 
was  found  guiUy  of  printing  only. 

*«  May  19th  foUvwing,  being  the  last  day  ef 
the  term,  the  lollowiog  persons,  fo![  being  eoa- 
cerned  in  printing  and  publishiog  Mist's  Joar* 
nal  of  August  S4th,  received  judipqaent  as  fol* 
lows : 

«  John  Clarke,  the  pressman/  for  priatiiif 
and  publishing  the  said  libel,  to  stand  thrice  ia 
the  pittory ;  once  at  the  Royal  ExehangeiOsos 
at  Tempie-har,  and  once  at  Charing-Cross;  M 
be  committed  to  Bridewell  for  six  months,  sod 
there  kept  to  hard  labour. 

<«  Robert  Knell,  the  compositor,  for  printing 
the  said  libel,  to  stand  twiee  in  the  pillory, ooc* 
at  the  Royal  Exchange,  and  once  at  Charitf* 
Cross ;  and  to  be  committed  to  Bridewell  for 
six  months,  and  there  to  be  kept  to  hard  laboor. 

•<  Joseph  Carter,  the  apprentke,  fi>r  printing 
the  said  libel,,  to  go  round' the  four  courts  u 
Westminster-Hall,  on  the  first  day  of  ajlt 
term,  with  a  paper  fixed  upon  his  bead,  de* 
noting  his  ofi^ce ;  to  be  sent  to  BrideweBw 
one  month,  and  kept  to  hard  kibour."  Monthly 
ChraMefo  ftr  1798,  irSCK    f srynsr  JStfiftm- . 
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k^omuArM  Mkm$Hlotf^  M  k  etne  frem  wbftt 
^oarter  it  will,  wbethecfrom  abroad  oe  at  Ii0m«; 
&r,  as  I  said  before,  it  is  ao  part  of  bia  tcade  to 
aeaodalize  whom  he  pleases.  But  tbey  have  oot 
ewn  praircd,  that  that  letter  waaaent  to  him  from 
the  Ha^e :  all  that  tbej  baveilopeit,  that  they 
bare  called  a  ooostable,  who  aaya,  that  tbe 
jBessengen  searched  for  papere,  and  took  a  way 
sone ;  But  does  not  say  that  tbey  were  written 
papers,  or  that  this  Hai(ue  letter  waa  among 
Ibein ;  no,  tbe  papers  he  means  were  only 
ssone  criminal  Craftsman.  Besides,  if  ^  any 
ether  tbiacif  had  been  seized,  auch  as  that 
tiNpeteaded  Hague  letter,  upon  applicati«i  made 
talus  majesty,  op  tbe  seeretanes,  be  might 
bare  bad  tbeiii  returned;  b«t  tbe  gentlemen 
do  aot  pretend  that  the^  made  any  such  appti* 
calion.  Then  tbey  say,  if  this  piece  of  newa 
k  deemed  aa  a  Kbel,  it  will  have  a  bad  ocinae- 
ftience ;  for  no  person  wiU  print  any  newa  at 
all,  and  tbeo  the  people  will  not  know  how 
thiegs  or  aifairs  go  s  tbia  is  very  extraordinary, 
indeed ;  ibr  the  defendant  is  not  obaigsd  in  the 
ififoroMlioa  for  publishing  tbe  piece  of  pre* 
tended  new^.  to  wit,  ^  That  a  ramoar  hath  for 
asBie  time  privately  been  spread  aboat,"  &c^ 
Ifo;  bot  he  is  charged  for  making  an  appKca* 
tiso,  and  saying,  that  the  ministers  are  ^iky 
of  perfidy,  and  ruining  theip  ^tintcy,  ^tec. 
heit,  gentlemen,  J  would  have  you  to  observe, 
that  it  is  no  part  of  your  ofiice  to  consider  or  de- 
tsrmine,  whether  this  Hague  letter  is  a  libel  or 
Bsl  (tbongh  the  defirndant^a  ooonoal  insimiated 
that  it  was  a  part  tberebC) :  you  are  only,  to  coo- 
■ider,  whether  tbe  CKpressiona  therein  are 
meant  to  refer  to  the  present  king  and  his  mi- 
aisteiB,  and  are  properly  applicable  to  them. 
B«t  whether  this  amounts  to  a  libel  or  crime, 
is  only  the  office  of  the  Court  to  determine : 
fcr,  suppose  a  man  was  accused  of  felony,  the 
Court  will  determine  whether  it  amounts  to  if-, 
or  not  It  is  so  in  bigb-treasoo,  an^all  misde- 
iMaoours,  in  which  the  jory  is  to  determine 
the  facts,  and  the  judges  are  to  determine  the 
crime  and  punishment,  as  being  matters  of  law: 
aad  it  is  confounding  tbe  office  of  the  Court, 
aadof  tbe  jury,  to  pretend  to  do  otherwise; 
and  it  is  likewise  a  perverting  of  tbe  law :  this 
I  say,  with  great  submission  to  your  lordship. 
Theo  it  waa  said,  that  there  was  nothing  in 
that  Hague  letter,  that  did  relate  to  or  imply 
aay  reflection  upon  bis  present  majesty :  but, 
genUemen,  that  you  may  not  be  led  into  any 
arrorbysocb  an  assertion,  and  distinction  be^ 
tweeo  tbe  king  and  bis  ministers,  I  would  have 
Yon  to  ccnsidef^  that  here  is  a  charge  on  the 
■dog's  ministers  for  mal-adroinistration,  and 
tor  carrying  on  a  treaty,  which  occasions  per- 
My,  Ace.  Now,  I  would  ask  you,  can  treaties 
be  carried  on  without  his  majesty's  direction? 
Aad  therefore  I  say,  that  such  a  charge  as 
that  is  a  libel  on  tbe  Icing  himself,  as  well  as 
OD  bis  ministers,  who  are  empowered  and-  dl- 
teeted  by  him.  The  same  may  be  said  with 
respect  to  magistrates  and  judges  ;  for  tbey  are 
•rigioalty  of  his  appointment,  and  the  cmirts 
•re  tbe  king's,  and  he  makeatheofr,  and' is  at 
% 


the'  h«tf  of  tticai.  Bad  witbaut  hka  tbey  caanat 
subsist :  ao  that  I  aay,  thai  a  refleetioo  on  tha 
king's  miaialen^  officacs,  oaagistrates,  &e.  is  a 
high  reflection  an  the  king  bioMelf.  Tbeia 
bava  boon  several  other  tbioga  meationad, 
which  1  ahaJi  aot  touch  at,  becauaa  I  think 
they  are  not  material.  There  waa  another 
thing  roeDtioned,  which  waa,  that  If  this 
Hague  letter  was  construed  a  libel,  it  waald 
tend  to  the  ntler  deatmetion  of  the  Mberly  af 
the  press.  My  lord,  I  am  really  at  a  kMO  ta 
know  what  aaot  af  liberty  tbey  moaa  by  it ;  I 
hope  they  dba't  mean  a  lioeatioua  and  an  unK 
bounded  liberty*  to  libel  aad  acnadabxe  bis  an- 
je8ty,.ar  his  principal  aflkeia  and  miaislers  af 
state,  or  hia  amgiatratea,  or  evseo  any  of  tha 
meanest  of  hia  subjects,  whenever  tbey  tbiak 
it;  for  that  would  be  a  daa^erous  liberty  m»- 
deed,  aad  be  of  a  vary  pemieiaas  oons«|oanea. 
GeatleaMO,  I  would  have  vaa  to  oonsidev,  that 
avaik  the  preragativea  ef  tbe  king  are  foonded 
OD  the  law.  and  hnuted  by  it,  and  ao  an  all 
other  thmga.  relating  ta  hia  aabjects;  nndk 
oaaoot  be  sapposed^  that  a  printer  only  is  e». 
cmptod,  and  at  Uberly  ta  uae  his  presa  for 
what  parpaaes  he  pleaaea ;  if  he  ia,  I  deeka 
aaw,  that  the  defendant's  coanael  would  poMt 
oat  that  bkw :  no,  the  law  ia  net  so  abeuvd  an 
to  allow  snch  a  liberty  of  the  press.  Tha 
liberty  meant,  ia  to  be  nndcfotood  of  a  legal 
one :  be  nray  lawfully  print  and  publish  what 
belongs  to  bia  own  trade ;  bat  he  is  not  to  publiah 
any  thing  reflnctwg  on  tbe  eharader,  and  ve^ 
putatioa,  and  administration  of  bis  migesty,  0r 
bis  miaistefs ;  nor  yet  to  stain  the  cbwracter  or 
reputation  of  any  of  bia  aubfecta ;  for,  an  i  said 
belbre,  thatto  acaadalizaaDd  libel  people  is  no 
part  of  hia  trade,  ao  f  say,  that  it  is  only  that 
liberty  of  the  presa,  which*  he  is  to  use,  that 
ia  regulated  by  law  and  aubjeote<l  to  it ;  and  if 
he  breaka  that  law,  .or  exoeeda  that  liberty  of 
the  press,  be  is  to  be  punished  for  it,  as  weH 
as  for  breaking  other  laws  or  liberties.  And, 
gentlemen,  thoogh  it  baa  lieen  Insinuated  tt> 
you,  by  the  other  side,  that  the  making  of  such 
things  a  libel  oame  from  the  Star-Chamber  ; 
yet  I  muat  lell  yon,  that  printing  such  de^ 
matory  expressions,  or  slanderous  news,  was 
dtemed  a  Iibei>  and  punished  accordingly,  long 
before  the  9tar-Chamber.  It  is  a*  law  made  ia 
1S75,  in  tbe  third  of  king  Edward  1,  intitled; 
An  Act  that  none  aball  report  slanderous 
news,  whereby  discord  may  anse.  The  words 
of  thai  law  are,  **  Forasmuch  as. there  bava 
been  oftentimes  found,  in  tbe  country,  devisors 
of  tales,  whereby  discord,  or  occasion  of  div- 
'cord,  both  many  times  arisen  between  tha 
'  king  and  his  people,  or  great  men  of  tiiis 
realm;  for  the  damage  tnat  hath  and  may 
tbei^eof  ensue,  it  is  commanded,  that  firom 
henceforth  none  be  so  hardy  to  tell  or  publish 
any  false  news  or  tales,  whereby  discord,  or 
occasion  of  discord,  or  slander,  may  grow  be* 
twetrn  the  Iring-  and  his  people,  or  the  great 
men  of  the  realm  ;  and  he  that  do  so,  shall  ba 
taken  and  kept  in  prison,"  &c.  So,  gentle* 
men,  yon-see  tiiat  this  of  libels  is  »ot  a  near 
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law,  or  0D6  that  oune  iW>m  ibe  Star-Chamber ; 
but  one  that  has  been  almort  of  500  years 
•UDding ;  therefore  I  hope  you  will  not  suffer 
youneWec  to  be  amueed  by  anch  thinga.  That 
court  of  the  Star-Chainber  puoiahed  without 
juries ;  but  thon|fh  juries  were  taken  awa^,  yet 
<he  law  raniained  the  same  as  to  libeUaod  crimes: 
80  I  hope  it  appeara  to  you  to  be  rery  plain, 
that  the  liberty  of  the  press  is  Kmited  and  ppo- 
▼emed  by  law ;  and  that  the  law  sets  limits 
both  to  the  king  and  his  subjects.  Lastly,  I 
ihink  it  was  said  to  this  effect,  that  it  would  be 
jDaking  Mr.  Francklin  a  great  politician  in  the 
workiy  to  suppose  that  he  knew  any  thing  of 
tha  meaning  of  that  pretended  Hague  l^ter 
which  be  pnnted  and  published :  as  to  that,  I 
think  I  may  ?enture  to  say,  that  he  could  not 
nor  cannot  oe  ignorant  of  the  meaning  thereof, 
because  it  is  plain  to  anjr  common  reader,  that 
by  the  words  '  certain  mioisters,'  are  and  must 
ht  meant  the  ministers  of  Great*Britain :  and 
I  believe  that  the  treatiea  of  Hanover  and 
fieville  have  been  heard  of,  and  known  b?  you 
all;  and  that  yon  likewise  have  heard,  and 
know,  that  ther«s  have  been  differences  between 
Oreat-Britain  and  Spain.  So,  gentlemen,  I 
submit  it  to  you,  whether  you  are  not  con- 
vinced in  your  consciences,  that  Mr.  Francklin, 
the  defendant,  is  the  publisher  of  that  Crafts- 
man, the  2nd  of  January  last,  wherein  the 
pretended  Hague  letter  is  inserted;  and  se- 
condly, Whetner  you  are  not  likewise  con- 
vinced, that  these  expressions  in  that  letter,  to 
wit,  **  certain  court,"  and  "  certain  ministers," 
and  what  is  spoken  against  them,  are  to  be  un- 
derstood of  the  court  and  ministers  of  Great 
Britain  ?  These  are  the  two  things  now  under 
your  consideration ;  for  as  to  the  question, 
whether  these  words  amount  to  a  libel  or  not, 
you  have  nothing  to  do  with  that,  it  being  the 
office  of  the  Court  to  determine  whether  they 
do,  or  do  not.  So  we  doubt  not  but  you  will 
give  your  verdict  according  to  your  conscienoe ; 
and  do  justice  between  the  king  and  the  defen- 
dant, which  is  all  that  is  required  of  you.  My 
lord,  the  importance  of  the  cause  hath  occa- 
.sioned  me  to  take  upmnob  of  your  time,  which 
1  hope  your  lordship  will  excuse. 

X.  C.  J.  Gentlemen  of  the  jury,  this  is  an 
information,  wherein  the  king  is  plaintiff,  and 
Air.  Francklin  defendant,  for  printing  and  pub- 
lishing the  Country  Journal  or  Cra&man,  the 
Sd  of  January  1730,  wherein  is  inserted  an  ex- 
tract of  a  private  letter  from  the  Hague,  re- 
flecting on  his  majesty  and  his  principal  offi- 
cers and  miniiiters  of  state.  In  this  infprmation 
or  libel,  there  are  three  things  to  be  considered, 
whereof  two  by  you  the  jury,  and  one  by  the 
CouirC  The  first  thing  under  yuur  considera- 
tion is,  Whether  the  defendant,  Mr.  Francklin, 
is  guilty  of  the  publication  of  this  Craftsman 
or  not?  The  second  is.  Whether  the  expres- 
sions in  that  letter  refer  to  his  present  miyesty 
and  his  principal  officers  and  mmisters  of  state, 
and  are  applicable  to  them  or  not?  This  is  the 
chief  thing  in  tlie  information ;  for  if  yon  think 
that  thesa  defamatory  expressions  are  not  ap- 
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plicable  to  them,  then  the  defendant  is  doI 
guilty  of  what  is  charged  upon  him;  but  if 
you  think  that  they  are  applicable  to  theoi^ 
then  the  defendant  is  guilty  thereof;  npon  this 
supposition,  that  yon  find  him  to  be  toe  pab> 
lisner  of  that  paper.    These  are  the  two  mst' 
ters  of  fiust  that  come  under  your  considerstioD ; 
and  of  which  yon  are  proper  judges.    Bot 
then  there  is  a  third  thing,  to  wit.  Whether 
these  defamatory  expressbns  amount  to  a  libd 
or  not?  This  does  not  belong  to  tbe  office  of 
the  jury,  but  to  the  office  of  tbe  Court ;  be- 
cause it  is  a  matter  of  law,  and  not  of  fact ;  and 
of  which  the  Court  are  the  only  proper  judges  ;* 
and  there  is  redress  to  be  had  at  another  pboe, 
if  either  of  the  parties  are  not  satisfied ;  for  wt 
are  not  to  invade  one  anotheHa  province,  u  is 
now  of  late  a  notion  among  some  people  who 
ought  to  know  better;  for  matters  of  law  sad 
matters  of  fact  are  never  to  be  confounded.  As  to 
the  first  thing,  whether  the  defendant  is  yailty 
of  the  publication  of  that  Craftsman  which  it 
under  your  consideration.    And  here  in^tbis 
and  the  second  head  I  ahall  not  be  h>ttg,  be- 
cause tilings  have  been  so  often  repeated,  sad 
all  sorts  of  observations  made  on  both  sklei 
that  it  is  possible  to  be  made  on  this  oecsaoo ; 
and  my  endeavours  shall  be  to  hinder  yon  from 
running  away  with  notions  which  are  not  right 
As  to  the  evidence  ofi^red  to  prove  the  defeodsst 
the  publisher  of  that  Crafiaman,  the  phuotiff's 
coimsel  called  one  Mr.  Smith,  against  wbosi 
the  defendant's  counsel  could  not  say  ssy 
thing  material.    This  Mr.  Smith  gives  as  ac- 
count, that  on  the  9ih  of  January  last,  be  west 

*  It  is  now  by  Sutute  S3  G.  3,  c  60,  set- 
tled, that  the  jury  may  give  a  general  veriid 
of  Guilty  or  Not  Guilty  upon  the  whole  mstttf 
put  to  issue  on  the  iuaictmeBt  or  inlbrfliatioB. 
See  vol.  8,  p.  36. 

As  to  the  contests  which  had  arisen  respect* 
ing  this  matter,  see  the  following  Case  of  Joha 
Peter  Zenger,  and  tlie  Trials  for  sUte  hbelaii 
the  first  thirty  yesrs  of  Geo.  3,  particolarly 
those  of  Woodfall  and  of  the  dean  or  St.  Anpt 
It  is  observable  that  lord  Mansfield,  in  giving 
his  judgment  on  the  latter  of  those  cases,  quotes 
from  memory  an  old  party  ballad,  which  was 
published  on  occasion  ot  an  acquittal  of  the 
Craftsman.  It  appears  by  tbe  recent  publica- 
tion of  tlie  eloquent  speeches  of  lord  ErskiiM^ 
vol.  1,  p.  375«  that  lord  Mansfield  by  misre- 
cital  altogether  perverted  the  meaning  of  the 
miasage  which  he  thought  he  remembeied. 
Thus  hazardous  even  with  the  ablest  men  is 
the  practice  of  quotation  from  memory. 

The  right  and  duty  of  juries  in  such  cases 
has  been  very  fully  and  ably  discussed  by  Mr. 
Baron  Maseres,  m  the  second  volume  of  bis 
*  Additional  Papers  concerning  tbe  province  of 
Quebec'  (published  in  the  year  If 76)  from 
p.  395  to  435. 

As  to  judges  controlling  the  verdict  of  a 
jury,  see  in  this  Collection,  vol.  6,  pp*  96f* 
992. 1013.  Barriogton,  Obs.  on  West  primtff 
and  the  authohtiea  cited  in  his  Note  (i}. 
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to  Mr.Fnnckltn^  thop  tobay  floroe  Graftcmtii 
or  Jemnmb ;  be  nid  he  wanted  half  a  dezcn  of 
that  day,  aod  two  of  the  week  before;  faenvs, 
when  M  came  he  found  Mr.  Fraocklio  In  his 
riMp,  and  asked  him  for  half  a  dozen  of  his 
Joomals  of  that  day,  and  two  of  the  Saturday 
belbpe;  and  that  Mr.  Franoklin  asked  him 
whom  they  were  for;  who  answered  that  they 
were  for  himself;  and   that   Mr.  Franoklin 
asked  him  if  he  sold  them  again ;  who  answer- 
ed. Yes;  and  that  aftecwwds  Mr. .Franoklin 
pouted  to  hu  senrant,  and  told  him  to  look  oat 
these  Jeamals  lor  him :  which  heaceordingly 
did ;  and  that  he  sold  one  of  the  Journals  of 
the  9d  of  Jepoary  ngain  to  another  person ;  but 
Mbre  he  sold  it  he  marked  it;  and  that  Mr. 
Antth  paid  his  serrant  fbr  these  eight  Journals. 
I  think  he  saM,  that  the  two  Journals  were 
these  of  the  fid  of  January.    Tliis  efidence  is 
fery  positive  and  full ;  for  he  bought  them  in 
the  defendant's  shop ;  and  the  defendant's  ser* 
faot  delivered  them  to  him  by  his  master's  di- 
rectioo,  and  paid  the  serraot  for  them ;  which 
is  an  uodeniable  proof  of  the  defendant's  being 
the  publislier  thereof;  and  unless  Mr.  Smith 
is  wilfoHy  forsworn,  bis  evidence  alone  is  suffix 
cicnt.    Then  the  king's  counsel  went  on,  and 
called  other  witnesses  to  prove  the  defendant 
the  publisher,  though  I  thought  there  was  no 
occasion  for  more;  but  they  produced  other 
witnesses  (I  shall  not  be  long,  or  name  every 
one).    They  produced  Mrs.  Dodd,  who  says, 
that  she  used  to  send  her  servant,  Ooram,  to 
Mr.  Francklin's  weekly  for  his  Craftsman,  or 
Country  Journal ;  and  he  brought  them  from 
thence ;  and  these  of  the  3d  of  January  among 
the  rest;  and  gave  the  money  to  another  ser- 
vast,  in  order  to  pay  Mr.  Franoklin  for  them. 
GorniB  teUs  you,  that  he  went  about  a  year  and 
•  half  together,  weekly,  to  Mr.  Francklin*s,  for 
these   CraAsman  or  Country  Journals,  and 
hnMiffht  them  into  his  mistress's  shop;  and 
that  he  brooght  some  of  the  9d  of  January,  and 
kieught  no  Country  Journals  of  that  day  from 
•Dy  other  place ;  and  that  he  had  great  qoan« 
titles  of  thoe  Country  Journals  wedcly.    Mrs. 
Fievoesavs,  that  she  sent  her  man,  David  Da- 
nes, Id  Mr.  Franoklin's  weekly,  for  some  time, 
fcr  his  Country  Journals,  and  for  that  of  the 
9dof,laaoary  among  thereat;  and  had  such 
a  quantity   of  them   as   came  to  about  7/. 
weekly.    David  Davies  says,  that  ho  was 
employed  by  Mrs.  Pieroe  to  fetch  her  Jour* 
Bala,  the  Craftanoan,  from  Mr.  Franoklin's ;  and 
that  of  the  3d  of  January  among  the  rest ;  and 
paid  the  money  for  them  to  the  amount  of 
About  7  /.  ^v^Bokly .    Then  they  caUed  an  officer 
of  the  Stamp*orace,  who  says^  that  he  regis- 
tered thirty -eight  advertisements  that  were  in 
Ifae  CraAsman  ef  the  2d  of  January  last;  and 
that  the  account  of  the  advertisements  for  that 
■Booth  of  January  came  to  10/.  18t.    So,  gen- 
lieneo,  yon  are  to  consider  whether  or  not  you 
ere  satisfied  with   the  evidence  prodnoed   to 
prove  the  defendant  to  be  the  publisher  of  that 
CraAuuan  of  the  3d  of  January  last    The 
1^^^  .^bing  vthich  yoji  are  to  consider  is*  whe- 
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ther  the  czpressiona  in  that  Hague  letter,  refer 
to  his  present  majesty  and  his  principal  officers 
and  mmisters  of  state,  and  are  applicable  to 
them  as  in  the  information  or  not ;  fbr  when 
people's  names  are  not  set  down  at  length,  but 
pmnted  at  by   circumlocotion,  or  pieces  of 
words,  or  by  mitial  lettere,  &o.  the  law  always 
allows  innuendosm  informations,  which  ex* 
plain  and  ttell  what  the  defendant  meant  by 
them ;   and  the  law  likewise  allows  juries  to 
give  their  verdict  on  oath,  whether  they  think 
that  these  dark,  defamatory  speeches  have  the 
same  meaning  as  mentioned  in  the  informatioa 
or  not    The  counsel  for  the  king  have  gone  on 
and  explained  and  applied  these  defiunatory 
expressions  exactly  as  in  the  information ;  and 
they  have  given  tneir  arguments  and  reasons 
for  so  doing ;    drawn  from  the  several  parts  of 
that  letter,  which  I  shall  not  trouble  yon  with, 
because  they  have  been  so  often  repeated  in 
your  hearing;     I  say,  thev  have  explained 
them  as  riientioned  in  the  inrormation  ;  that  is 
to  say,  that  by  these  defiimatory  expressions, 
are  meant  his  present  majesty  and  his  principal 
officers  and  ministers  of  state ;  and  indeed  they 
must  be  applicable,  and  refer  to  them  or.  to 
somebody  else ;  and  if  they  do  mean  them, 
then  I  must  say  that  they  are  very  scandalous 
and   reflecting    expressions ;     because   they 
charge  them  with  perfidy  in  breaking  of  trea« 
ties,  ruining  in  a  manner  their  eountr}%  &c.  as 
yon  may  see  at  large  in  the  letter  ;  and  it  is 
very  evident  that  these  treaties  could  not  be 
made  without  the  knowledge  and  direotionof 
his  majesty.    The  counsel  for  the  defendant 
said,  that  these  scandalous  expressions  could 
not  be  understood  to  refer  to  his  majesty  or  hii 
ministers;  but  they  did  not  tell  to  whom  th^ 
referred ;    I  should  have  been  glad  to  have 
heard  them  do  so ;   so  that  you  are  to  consider 
of  whom  these  defamatory  expressions  are 
meant,  or  to  whom  they  are  applicable ;    and 
as  to  the  rule  and  manner  of^  understanding 
them,  yon  are  to  do  it,  on  oath,  after'  the  same 
manner  and  way  as  yon  do  privately  by  yomr* 
selves,  taking  all  the  parts  of  the  letter  toj^thev. 
I  shall  not  repeat  the  several  parts  of  it  now 
which  the  king's  counsel  did  use,  to  shew  that 
they  were  meant  of  his  majesty  and  his  mi- 
nisters, because  you  are  to  have  the  letter 
along  with  you ;   fbr  it  is  plain,  thattbe  c»i|«- 
struction  ot  it  depends  on  the  words  themsehrea 
and  their  connection.    Gentlemen,  I  have  bfos 
veiy  short  in  summing  up  the  evidence  ;  and 
laid  aside  the  points  ofthe  kw ;  I  mean,  whe- 
ther these  defamatory  exprtssions  amount  to  • 
libel  or  not ;  because  the  Court  can  only  deter- 
mine that :  and  if  not  sattsfhctory  to  either  of 
the  parties,  there  is  a  proper  redress  to  be  bad 
at  another  place,  as  I  said  before.    There  was 
one  thing  more  mentioned  by  the  defendants 
counsel,  which  was,  that  there  is  no  room  to 
think  that  letter  libellous ;  bscaqae  there  could 
be  no  malice  supposed  bjr  inserting  it  in  the 
Craftsman,  being  only  designed  as  a  piece  of 
for^tt  news ;    and  that  the  latter  part  of  the 
letter  qualifies  it,  by  saying  that  the  lettet- 
SX 
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writer  doe«  not  take  upon  him  to  jttstify  the 
truth  of  that  report ;  bat  that  will  pot  do ; 
for  the  iDJary  is  the  taroe  to  the  peraona  acao- 
dalized,  whether  the  letter  was  ioaerted  out  of 
malice  or  not;  besides,  there  is  no  knowbg  or 
'proving'  particular  malice,  otherwise  than  from 
the  act  itself;  and  therefore  if  the  act  imports 
as  much,  it  b  sufficient;  nor  is  he  to  take  the 
liberty  to  print  what  he  pleases ;  for  the  liberty 
of  the  press  is  only  a  legal  liberty,  each  as  the 
law  allows ;  and  not  a  licentious  liberty. 
Gentlemen,  I  tell  you  again,  that  I  hare  de- 
aign^ly  shortened  things,  because  it  hath 
b^  so  fully  again  and  again  laid  before  you. 
But  if  there  is  any  thing  afterwards  that  yon 
want  to  Know,  after  you  ha?e  considered  these 
things,  I  desire  you  would  acqi^aint  me.  So^ 
cenUemen,  if  you  are  sensible,  and  confinced 
that  the  defendant  published  that  CraHsman  of 
the  2d  orjanuary  last ;  and  that  the  defitmatory 
expressions  in  the  letter  refer  to  the  ministers 


of  Great  Britain  ;*  then  yon  dnght  to  find  tba 
defendant  goilty ;  but  if  vou  think  olberwiit, 
then  yon  ought  not  to  fino  him  gnilty. 

The  Jury  found  the  defendant  gnilty  of  pub* 
lishing  the  said  libel.f 

The  term  following,  Mr.  Richard  Franekiia 
received  sentence  to  pay  a  floe  of  lOOt,  to  h% 
imprisoned  for  one  year,  and  to  find  securitr 
for  bis  good  behaviour  for  seven  years;  binwclf 
in  1,000^  penalty,  and  bin  two  sureties  in  500/. 
each. 


f  This  H^^ne  letter  was  said  to  be  wittten 
by  the  late  Henry  lord  viscount  BoKncbroke. 
£x  Intbr.  Mr.  R.  Francklin.    Former  Ediikm, 

f  In  the  case  of  Perry  a.  d.  1793, 5  Term 
Rep.  454,  Mr.  Justice  Buller  read  a  note  of 
proceedings  relating  to  an  endeavour  to  set 
aside  the  verdict  in  this  case*  See  a  report  df 
the  Trial  of  Perry  infra. 


490.  The  Trial  of  Mr.  John  Peter  Zenger,  of  New-York,  Printer, 
for  printing  and  publishing  a  Libel  against  the  Government; 
before  the  Hon.  James  de  Lancey,  esq.  Chief  Justice  of  the 
Province  of  New- York ;  and  the  Hon.  Frederick  Phillipse,  esq. 
second  Judge ;  at  New-York,  on  August  4th ;  9  Geoege  IL 
A.  D.  1735.* 


As  there  was  bnt  one  printer  in  the  province 
^f  New  York,  that  printed  a  public  news-pa- 
«per»  I  was  in  hopes,  if  I  undertook  to  publish 
'another,  I  might  make  it  worth  my  while  ; 
and  1  soon  found  my  hopes  were  not  ground- 
less. My  first  paper  wa^  printed,  Nov. 
5tb,  1733,  and  i  continued  printing  and  pub- 
Jisning  of  ^thern,  I  thought  to  the  satisfac- 
tion of  every  body,  till  the  January  follow- 
jn^;  when  the  chief  jitttice  was  pleased  to 
animadvert  upon  the  doctrine  of  libels,  in  a  long 
charge  given  in  that  term  to  the  grand  jury, 
and  afterwards  on  the  third  Tuesday  of  Octo- 
ber, 1734,  was  a^in  pleased  to  charge  the 
gnnd  jury  in  the  following  words : 

**  GentKmen,  1  shall  conclude  with  reading 
«  paragraph  or  two  out  of  the  same  book,  con- 

«  This  Trial  (or  rather  part  of  a  trial)  pub^ 
Jished  by  Mr.  Zenger  himself,  having  made  a 
mat  noise  in  the  world,  is  here  inserted  V 
thottf^fa  the  doctrines  advanced  by  Mr.  Hamil- 
ton m  his  speeches,  are  not  allowed  in  the 
.courts  here  to  be  biw.-«See  k»rd  Raymond's 
opinion  in  the  fi»re^oing  Trial,  p.67S.— To 
which  we  have  snbjomed  some  remarks  on  this 
trial,  published  soon  after  it  made  its  first  ap- 
peaianoe.  Farmer  Edition.  See  also  stat 
S9  Geo.  3,  c.  60,  as  referred  to  in  a  note  to 

Francklin's,Caae,aalc,p««7S,llld  thn  other 
|trts  of  that  note* 


ceming libels;  they  are  arrived  to  that  beij|k^ 
that  they  call  loudly  for  your  animsdrerstoo; 
it  is  high  time  to  put  a  stop  to  them ;  for  st  tbs 
rate  thmga  are  now  carried  oo,  when  all  ordtf 
and  government  is  endeavoured  to  be  tranpUd 
on,  Kflections  are  east  upon  persons  of  all  ds- 
grees.  Must  not  these  things  end  in  ssditisi^ 
if  not  timely  prevented?  Lenity,  you  have  sooi, 
will  not  avail ;  it  becomes  yon  then  to  enqairi 
afler  the  offenders,  that  we  may,  in  a  dot 
course  of  law,  be  enabled  to  punish  them.  If 
you,  gentlemen,  do  not  interpose,  ooosidar 
whether  the  ill  consequences  that  may  arisi 
from  any  disturbances  of  the  piiblie  pno^ 
may  not  in  part  lie  at  your  door  P 

^'  Hawkins,  in  his  chapter  of  Ldbds,  conndsff 
three  points:  1st,  What  shall  be  said  tobes 
libel.  Sdly,  Who  are  liable  to  be  punished  for 
it  3dly,  In  what  manaer  they  are  to  bs 
punished.     Under  the  IsC,  he  says,  §  ft  |  Nor 

*  can  there  be  any  doubt,  but  that  a  writing, 

*  which  defiimes  a  privatn  persoA  only,  ii  <• 

<  much  a  libel  as  that  which  defiunes  persons  in- 

*  trusted  in  a  publio  capacity,  in  as  much  as  H 

*  manifestly  tends  to  create  ill  blood,  and  lo  esoft 

*  a  disturbance  of  the  public  pence ;  howevsr,  it 

<  is  certain,  4hat  it  is  a  very  high  aggravation 

<  of  a  libel,  that  it  tends  to  neandalise  the  go* 

<  verament,  by  reflecting  on  those  who  are  en* 

<  trusted  with  the  adminiatration  of  poMic  af« 
,  which  doa  Mtonlj  cwiaiiger  the  pnfeliB 
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pdwi^  at  aU  other  libels  do,  by  itirrioflr  up  the 
parties  immediately  ooncemad  in  it,  to  acts  of 
reven^  but  also  has  a  direel  tendency  to 
bleed  m  tbe  people  a  dislike  of  thar  governors 
and  incline  them  to  faction  and  sedition.'  As 
to  tbe  Sd  point  he  says,  §  10,  *  It  is  certain, 
got  only  be  who  composes  or  procures  ano- 
ther to  compose  it,  hot  also  that  he  who  pub* 
fishes,  or  procures  another  to  publish  it,  areln 
danger  of  bein^  punished  for  it ;  aod  it  is  said 
DOt  to  be  material,  whether  he  who  disperses  a 
libel,  knew  any  thing  of  the  contents  or  effects 
of  iter  not;  for  not biog  eoald  be  more  easy 
than  to  publish  the  most  virulent  papers  with 
tbe  greatest  security,  if  tbe  con^ealin^  tbe 
purport  of  them  from  an  illiterate  publisher 
woold  make  htm  safe  in  the  dispersing 
them.  Also  it  has  been  said,  that  if  he  who 
bath  either  read  a  libel  himself,  or  hath  heard 
it  read!  by  another,  do  afterwards  .maliciously 
read  or  report  any  part  of  it  in  the  presence, 
of  others,  or  lend  or  shew  it  to  another,  he  is 
guilty  of  an  unlawful  publication  of  it.  Also, 
It  bath  been  holden,  that  the  copying  of  a 
libel  shall  be  a  conclusive  evidence  of  the  pub- 
lication of  it,  unless  the  party  can  prove  that 
be  delivered  it  to  a  magistrate  to  examine  it, 
ia  which  case  the  act  subsequent  is  said  to 
explain  the  intention  precedent.  But  it  seems 
to  be  the  better  ^opinion,  that  he  who  first 
writes  a  libel,  dictated  b^  another,  is  thereby 
gnitty  of  making  of  it,  and  consequently 
punishable  for  the  bare  writing ;  for  it  was 
00  libel  till  it  was  reduced  to  writing.' 
**  These,  gentlemen,  are  some  of  the  offences 
which  are  to  make  {part  of  your  enquiries ; 
aadifany  other  shoold  arise  in  the  course  of 
yoar  proceedings,  in  which  yon  are  at  a  loss, 
or  conceive  any  doubts,  upon  your  application 
here,  we  will  assist  and  direct  you." 

The  grand  jnry  not  indicting  me  as  was  ex- 
pected, the  gentlemen  of  the  Council  proceeded 
to  take  my  Journals  into  consideration,  and  sent/ 
tbe  following  Message  to  the  General  As- 
lemUy: 

'^  Die  JoTis,  S  p.  11. 17th  of  October,  1734. 

"  A  Message  from  the  Council  by  Philip 
drtlaadt,  in  these  words,  to  wit :  « That  boftrd 
having  had  several  of  Zeager's  New  York 
WceUy  Joamals  kud  befote  them,  and  other 
scufittoos  papers,  tending  to  alienate  the  af- 
feetbns  of  tbe  people  of  this  province  from 
Jhs  mi^jesty's  government,  to  raise  seditions 
aad  tsmulta  among  the  people  of  this  pro- 
f  iaee,  and  to  fill  their  minds  with  a  oontraipt 
of  bis  majesty's  government :  And  conaider- 
iag  tbe  pernicious  oonsequenoes  that  may  at- 
teod  sncn  growing  evils,  if  not  speedily  and 
eiectually  put  a  stop  to:  And  conceiving  that 
the  most  likely  method  to  put  a  stop  to  such 
bold  and  sediboua  praetioes,  to  inaintain.the 
dignity  of  hie  roi^jesty's  government,  and  to 
peaerve  the  peace  thereof,  would  be  by  a  con* 
serenoe  between  a  Committee  of  this  board,^ 
•■d  a  Gottflaittee  of  tbe  Aaieiably  i  it  is  there-' 


fisre  ordered,  that  the  -gentlemen  of  thw  boeid, 
now  assembled,  or  any  seven  of  them,  be  a 
committee,  to  join  a  committee  of  the  House 
of  Representativea,  in  order  to  confer  togetherj 
and  to  examine  au4  enquire  into  the  aaid 
papers,  and  the  authors  and  writers  thereof.' 

<*  Which  Message  being  read, 

**  Ordered,  That  tbe  members  of  this  House, 
or  any  fourteen  of  them»  do  meet  a  Committee 
of  the  Council,  at  the  time  and  place  therein 
mentioned. 

"  Die  Veneris,  9  a.m.  18  October,  1734. 

'<  Mr.  Garretson,  from  the  Committee  of  this 
House,  reported,  That  they  last  night  met  the 
Committee  of  tbe  Council,  on  the  subject-matter 
of  their  Message  of  yesterday  to  this  House;  and 
that  afler  several  preliminaries  between  tlie  said 
Committees,  the  gentlemen  of  tbe  Council  re- 
duced to  writing,  what  they  requested  of  this 
House,  and  delivered  the^aame  to  the  chairman, 
who  delivered  it  in  at  the  table,  and  being  read, 
is  in  the  words  following : 

"  <  At  a  Committee  of  the  Council  hekl  the 
<  17th  of  October,  1734 :   PaESEMT ;  Mr. 

*  Clarke,  Mr.  Harrison,  Dr.  Colden,  Mr. 

*  Livingston,   Mr.   Kennedy,  Mr.  Chief 

*  Justice,  Mr.  Cortlandt,  Mr.  Labe,  Mr. 
«Horsmanden. 

*^  *  Gentlemen;    The  matters  we  request 

<  your  concurrence  in  are.  That  Zenger's  pa- 

<  pers,  No.  7,  47, 48, 49,  which  were  read,  and 

*  which  we  now  deliver,  be  burnt  by  the  hands 

*  of  the  common  hangman,  as  containing  in 

*  them  many  things  derogatory  of  the  dignity 

*  of  his  migesty's  government,  reflecting  upon 
'  the  legislature,  upon  tbe  most  considerable 
'  persons  in  the  most  distinguished- stations  io 

*  the  province,  and  tending  to  raise  seditions 

*  and  tumults  among  the  people  thereof. 

"  '  That  you  concur  with  us  in  the  address- 

*  ing  the  governor,  to  issue  his  problamatlon, 

<  with  a  promise  of  reward  for  the  discovery  of 

*  the  autliors  or  writers  of  these  seditious  libels. 

**  <  That  you  concur  with  us  in  an  Order  for 

*  prosecuting  the  printer  thereof. 

"  *  That  you  concur  with  us  in  an  Order  to 

*  the  magistrates,  to  exert  themselves  in  the 
'  execution  of  their  offices,  in  order  to  presenre 

<  the  public  peace  of  the  province.  By  order 
'  of  the  Committee, 

*«  «  Fred.  Morris,  CI.  Con.* 

'*Mr.  Garretson  delivered  likewise  to  the 
House  the  several  papers  referred  to  in  the  said 
request. 

*'  Ordered,  That  tbe  said  papers  be  lodged 
with  tbe  clerk  of  this  House;  and  that  the 
consideration  thereof,  and  the  said  request,  be 
referred  till  Tueeday  next. 

«« Die  Martis,  9  a.  m.  S2  October,  1734. 

"  The  House  acoording  to  Order  proceeded 
to  take  into  consideration  the  request  of  a  Com- 
mittee  of  Council^  delivered  to  a  Committee  of 
this  UoQsei  on  the  16th  ioetaat,  as  likeerise  of 
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the  aersAT  [wperi  tberein  referred  to*  ilnd 
•Aer  sercrml  dclMUM  upon  tbe  sabJ6Gt-iBattei% 
it  was  ordered,  That  the  said  papers  and  re- 
quests lie  en  the  taUe." 

The  Goaneil  finding  tbe  General  Assembly 
woold  not  do  any  thing  about  it,  they  sent  tbe 
following  Message  to  tbe  House : 

«<  Die  Sabbati,  9  a.  m.  8  NoTember,  1734. 

**  A  Messaj^  from  the  Council  by  Mr.  Uv- 
ingstoo,  desiring  this  House  to  return  by  him 
to  that  board  the  seFeral  seditkMts  Journals  of 
Zenger's,  No.  Tt  47i  48,  49,  which  were  deli- 
Tered  by  a  Committee  of  tb^t  Board  to  a  Com- 
mittee of  this  House  the  17  th  of  October  last, 
together  with  the  proposals  of  the  Committee 
or  that  Board,  deli?ered  therewith  to  a  Comf 
mittee  of  this  House ;  and  then  withdrew." 

On  Tuesday  tbe  5th  of  Nerember,  1734,  tbe 
qoarter-sessioM  for  the  city  of  New  York  be- 
gan, when  tbe  sheriff  delivered  to  the  Cenrt  an 
Order,  which  was  read  in  these  words : 

**  At  a  Council  held  at  Fort  George,  in  New 
York,  the  8d  of  November,  1734 :  Pre- 
sekt;  His  Excellency  William  Cosby, 
Captain  General  and  OoTemor  in  Chief, 
&c.  Mr.  Clarke,  Mr.  Harrison,  Dr.  Col- 
den,*  Mr.  Linnffston,  Mr.  Kennedy,  Mr. 
Chief  Justice,  Mr.  Corthndt)  Mr.  Lane, 
Mr.  Horsmanden. 

"  Whereas  by  an  Order  of  this  Board,  of  this 
day,  some  of  John  Peter  Zenger's  Jounials, 
entitled,  « The  New  York  Weekly  Journal, 
*  cootaioiog  tbe  freshest  Advices,  foreign  and 
■  domestic,^  No.  7,  47,  48,  49,  were  ordered  to 
be  burnt  bv  tbe  hands  of  the  common  liang- 
man,  or  whipper,  near  tbe  pillory  in  tbis  city, 
on  Wednesday  tbe  6th  instant,  between  the 
hours  of  eleven  and  tweUe  in  the  forenoon,  as 
containing  in  them  many  things  tending  to  se- 
dition and  faction,  to  bring  liis  majesty's  go- 
Ternment  into  contempt,  and  to  disturb  tbe 
peace  thereof,  and  containing  in  them  likewise 
not  only  reflections  upon  bis  excelleucy  tbe  go- 
vernor in  particular,  tbe  legislature  in  general, 
but  also  upon  tbe  most  considerable  persons  in 
the  most  distinguished  stations  in  this  province: 
it  is  therefore  ordered.  That  the  mayor  and 
magistrates  of  tbis  city  do  attend  at  tbe  burning 
of  the  several  Papers  or  Journals  aforesaid, 
numbered  as  above  mentioned. 

'<  Fa£D.  Morris,  D.  CI.  Con." 
<'  To  Robert  Lurting,  esq.  mayor  of  the 

dty  of  New  York,  and  tbe  rest  of  tbe 

magistrates  for  the  said  city   and 

county." 

Upon  reading  of  which  Order,  the  Conrt 

forbad  the  entering  thereef  in  their  books  at 

that  time ;  and  many  of  them  declared,  that  if 

' 

*  **  N.  B.  Dr.  CoMen  was  that  day '  at 
Esopus,  90  miles  iVom  Nevir  York,  though  men- 
tioned as  present  ia  couociL"— ibrmsr  Etk- 
Han. 


it  should  be  entered,  they  wonM  havs  tbsir 
protest  entered  against  h. 

On  Wednesday  tbe  6th  of  Novembsr,  tbs 
sheriff  of  New  York  moved  the  Court  of  Qasr« 
tar-sessions  to  oonply  with  the  said  (hdsr; 
upon  which  one  of  the  aldermen  ofiertd  a  Pro* 
test,'  which  vras  read  by  the  clerk,  and  approttd 
of  by  all  the  aldermen,  cither  eiprassly  sr  by 
not  objecting  to  it,  and  is  as  felloweth : 

**  Whereas  an  Order  has  been  served  oa  this 
Court,  in  these  words."  £Tbe  Order  u  abofs 
inserted . ]  <*  And  whereat  this  Court  conceirrs, 
they  are  only  to  be  commanded  by  the  kiiy's 
mandatory  writs,  authorised  by  law,  to  which 
they  conceive  they  have  the  right  of  shewing 
cause  why  they  donU  obey  them,  if  tbey  belisrs 
them  improper  to  be  obeyed ;  orby  Orders,wbidi 
have  some  known  laws  to  antborise  them ;  sd4 
whereas  this  Court  conceives  this  Order  to  ^ 
no  mandatory  writ  warranted  by  law,  nor 
knows  of  no  law  that  authorises  the  making  the 
Order  aforesaid;  so  they  think  themselres 
under  no  obligation  to  obey  it :  which  obe£- 
ence,  tbey  think  would  be  in  them,  an  opeoisg 
a  door  for  aihitrary  commands,  which,  when 
once  opened,  tbey  know  not  what  daageroof 
consequences  may  attend  it.  Wherefore  tbif 
Court  conceives  itself  bound  in  duty  (for  the 
preservation  of  tbe  rights  of  tbis  corporation, 
and,  as  much  as  tbey  can,  tlie  liberty  of  tbe 
press,  and  the  people  of  the  province,  nace  si| 
assembly  of  the  province,  and  several  grsad 
juries,  have  refused  to  meddle  with  tbe  pspen, 
when  applied  to  by  tbe  Council)  to  prateit 
against  the  Order  aforesaid,  and  to  forbid  all 
the  members  of  this  corporation  to  psy  soy 
obedience  to  it,  until  it  be  ahewn  to  this  Coai^ 
that  tbe  same  is  authorised  by  some  knowa 
law,  which  ibey  neither  know,  nor  beiiere  tbst 
it  is." 

Upon  reading  of  which,  it  was  required  of 
the  honourable  Francis  Harrison,  recorder  of 
tbis  corporation,  and  one  of  the  meaibersof  the 
Council,  (present  at  making  the  said  Order)  to 
shew  by  what  law  or  authority  the  said  Ord«r 
was  made ;  upon  which  he  spoke  in  sopportof 
it,  and  cited  the  case  of  Dr.  Sachevereirs  Ser- 
mon, which  was  by  the  Havae  of  Lords  ofdered 
to  be  burnt  by  the  naads  ol'  the  faangmaa^  aad 
that  the  mayor  and  aldermen  ef  London  should 
attend  the  doing  of  it.  To  which  one  of  tbesi* 
derroen  answered'  to  tbis  parpoae :  That  bs 
conceived  the  case  was  no  ways  pamttd,  ks* 
oanse  Dr.  SacherereH  and  bia  Sermon  wcit 
impeached  by  the  Honse  o^'Commoesef  Eag* 
land»  which  is  tbe  gmnd  jury  of  tbe  nalis^ 
and  representative  of  the  whole  people  of  Eng* 
land:  that  this  their  impeachment  they  pross> 
cnted  before  tbe  House  o£  Lords,  tbe  greats^ 
court  of  jastkse  of  Britain,  and  which,  bejfsad 
memory  of  man,  has  bad  coffninaneeef  IniBgi 
of  that  natnve :  that  them  iachavereU  had  a 
iiyr  hearing  in  defence  of  bimseif  and  sf  bis 
Hermon ;  and  after  that  fair  hearing,  he  and 
his  8emmn  wera  jnst^,  fiuriv,  and  kgaiiy 
eandwuiad:  thithn^adMMlAneaaanf  Ob- 
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wtoMjy  that  the  Judgnelit  ef  the  HoMe  of 
Lwib  ifl  that  caae  was,  That  the  mayor  and 
iMftof  LDnikm  and  Middleaeac  only  abould 
ttleod  iba  buratog  of  the  Sermoo,  and  not  the 
aMRmen;  and  farther  he  rememberedylbal  the* 
Mcr  0^  that  jodffineot  was  only  direeted  to 
tbe  Bbarmt  of  Lanaoa,  and  not  e? en  to  the 
nayor,  who  did  not  attend  the  doioflr  it :  and 
fcrtiier  said,  that  would  Mr.  Recorder  ahew, 
diat  the  fovemor  and  council  had  such  autbo- 
ihy  as  tiM  Houae  of  Lords,  and  that  the  papers 
mend  to  be  burnt  were  in  like  manner  legally 
pissecnted  and  condemned,  there  the  case  of 
Dr.  SaeherereH  might  be  to  the  porpoae ;  but 
without  shewing  that,  it  rather  proved  that  a 
eeoiore  ought  not  to  be  pronounced,  till  a  fiur 
trial  by  a  competent  and  legal  autbori^  were 
Afit  bed.  Mr.  Recorder  was  desired  to  pro- 
AMe  tbe  books  from  whence  he  cited  his  autho- 
nticB,  that  tlie  Court  might  judge  of  them 
tbiHttelres,  and  was  told,  that  if  .k«  could  pro- 
late sufficient  aiiihorities  to  warrant  this  Or- 
ler,  thev  would  readilj  obev  it,  but  otherwise 
lot  l/pon  which  he  said,  lie  did  not  cany  his 
Woks  about  with  him.  To  which  it  was  an 
swered,  be  mMfht  send  Ihr  them,  or  order  a 
eonstaUe  to  retch  them.  Upon  which  he 
srote,  and  at  tbe  lower  end  of  the  table  he  men- 
tioQsd,  that  bishop-Burnet's  Pastoral  Letter  was 
ordered,  by  the  House  of  Lords,  to  be  burnt*  by 
tbe  high  bailiff  of  Westminster  ;  upon  which 
he  abniptly  went  away,  without  waiting  for  an 
amwer,  or  promising  to  bring  his  books,  and 
did  Qot  return  sitting  the  Court. 

After  Mr.  Recorder's  departure,  it  was 
moved,  that  the  Protest  should  be  ent^ed  ;  to 
which  it  was  answered,  that  the  Protest  could 
not  be  entered,  without  entering  also  the 
Order,  that  it  was  not  fit  to  take  any  notice  of 
it ;  and  therefore  it  was  proposed  that  no  no- 
tice ihould  be  tsken  in  their  books  of  either, 
which  was  unanimously  agreed  to  by  the 
Court*   ■ 

The  sheriff  then  moved,  that  the  Court  would 
direet  thor  wbipper  to  perform  the  laid  Or- 
der ;  lo  whioh  it  was  answered,  That  as  he 
WH  the  officer  of  the  corporation,  they  would 
give  no  saoh  Order.  8oon  after  which  the 
Csait  adjourned,  and  did  not  attend  the  bum- 
iflg  of  ttie  papers.  Afterwards  about  noon, 
tbe  sheriff,  after  reading  the  numbera  of  thci 
sefteral  papers  which  were  ordered  to  be  burnt, 
Mrered  tliem  unto  tbe  handsof  his  own  neffro, 
and  ordered  him  to  put  them  into  the  Ire, 
wbioh  be  did ;  at  which  Mr.  Recorder,  /e- 
nmiah  Dunbar,  esi{w  ami  sevural  of  the  offi- 
ewi  of  the  garrison,  attended. 

On  the  Lord's  day,  the  17th  of  Norember, 
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*  Bishop  Kenuet  says,  that  this  Letter 
Memed  to  be  sacrificed  to  a  poor  jest  on  die 
Mthof's  name  £Bumet].  Complete  Hiat.  of 
Eog.  vol.  3,  p.  587,  S  Ed.  m  Load,  iri9«-' 
ArsHTiiiiiMi. 


1734, 1  was  taken  and  imprisoned  bj  Tirtoe  uf 
a  wairant  in  these  words : 

"  At  a  Coanctl  held  at  Fort  George  in  Kew 
York,  tbe  9d  day  of  November,  1734^ 
Present  ;  his  Excellency  William  Cosby, 
Captain  General  and  Governor  in  Chief, 
&c.  Mr.  Clarke,  Mr.  Harrison,  Mr. 
Livingston,  Mr.  Kennedy,  Chief-Justice, 
Mr.  Cortlandt,  BIr.  Lane,  Mr.  Hors- 
manden. 


**  It  is  ordered,  that  the  aberiff  for  the  city 
of  New  York  do  forthwith  take  and  ap^ 
prriiend  John  Peter  Zenger,  for  nrinting  and 
publishing  several  seditious  libels,  dispensd 
throughout  hui  Jonmala  or  News- papers,  in- 
tituled, <  The  New  York  Weekly  Journal,  con- 
taining the  freahest  advices,  roieiffn  and  do* 
Bsestic  ;^  as  having  in  them  many  things  tentix 
mg  to  raise  factions  and  tnmulta  among  the 
people  of  this  province,  inflaming  their  minda 
with  contempt  of  bis  majesty's  govemsDent, 
and  greatly  disturbing  tbe  peace  thereof^  awl 
upon  his  taking  the  said  John  Peter  Zenger^  lo 
commit  him  to  the  prison  or  comnaon  jail  of 
the  said  city  and  coun^. 

"  Fbid.  Mobkis,  D.  CI.  Cob." 

And  being,  b)r  virtue  of  that  warrant,  so  im« 
prisoned  in  the  jail,  I  was  for  aeveral  daya  de* 
nied  the  use  of  pen,  ink,  and  paper,  and  the  li** 
berty  of  speech  with  any  persons.— Upon  my 
commitment,  some  friends  soon  s^t  a  Habeai 
Corpus  to  bring  nte  before  tbe'chief- justice,  in 
order  to  my  discbarse,  or  being  bailed ;  on  the 
return  whereof,  on  Wedneaday  the  SOtb  of  No« 
vember,  my  counsel  delivered  exceptions  to 
the  return,  and  the  chief-justice  ordered  them 
to  be  argued  publicly  at  the  dty  hall,  on  the 
Saturday  following. 

On  Mturday  the  33d  of  November,  the  ssid 
exceptions  came  to  be  argued,  by  James 
Alexander  and  William  Smith,  of  ooiwsel  for 
me,  and  by  Mr.  Attorney  General,  and  Mr. 
Warrel,  of  counsel  against  me,  in  presence  of 
some  hundreds  of  the  inhalntaDts ;  where  my 
counsel  (saving  the  benefit  of  exception  to  the 
illegality  of  the  warrant^  insisted  that  I  might 
be  admitted  to  leasonable  hail.  And  to  shew 
that  it  was  my  right  to  be  so,  they  offerad 
Magna  Cbarto,  the  Petition  of  Right,  3  Car. 
the  HabeasCorpus  Act  of  31  Car.  S.  which  di* 
recta  the  sum,  in  which  bail  ia  to  be  taken,  to 
be,  *  acoor(liii||r  to  the  quality  of  thejpiisoBery 
and  nature  or  the  offence.'  Also  ^  Uawkinip 
cap.  15,  §.  5,  in  these  words,  *  But  justices  must 
take  care,  that,  under  pretence  of  denaandiiig 
aufficient  aecurity,  their  do  not  make  so  exces- 
sive a  demand  as,  in  enect,  amounts  to  a  denial 
of  bail ;  for  this  is  looked  on  as  a  great  ffrier- 
anoe,  and  ia  complained  of  as  such,  hyl  nT.  fc 
M.  aesa.  <,  by  which  it  is  dedaied,  «That  ex- 
cessbu  bail  ought  not  to  be  re<|oired.'  It  was 
also  shewn,  that  tbe  Seven  Bishops,  who,  in 
kiuff  Jasfies  tbe  id!t  time,  were  charged  with 
thalikecrinathat  I  stood  charged  with,  weru 
admtlad  la  bail  on  thcur  own  reoogaizaaeesi 
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Ibe  ftrdibisbop  in  MO/,  tnd  cteh  of  the  other 
fix  in  100/.  a-piece  onlj.  Sondry  other  aa- 
thoritiei  and  ai^uments  were  produced  and  in* 
sisted  OD  bv  my  oooDsel,  to  prove  my  right  to 
be  admitted  to  moderate  bail,  aod  to  such  bail 
as  was  iu  my  power  to  give ;  and  sundry  parts 
of  history  they  produced,  to  shew  how  much 
the  requiring  excessive  bail  bad  been  resented 
by  parliament.  And,  in  order  to  enable  the 
Court  to  judge  what  surety  was  in  mv  power  to 

F've,  ]  made  affidavit,  lliat  (my  debts  paid) 
was  not  worth  forty  pounds,  (the  tools  or  my 
trade,  and  wearing-apparel  excepted.) 

Some  warm  expressions  (to  say  no  worse  of 
them)  were  dropt  on  this  occasion,  sufficiently 
known  and  resented  by  the  auditory,  which, 
for  my  part,  I  desire  may  be  buried  in  obli- 
▼ion :  upon  Che  whole,  it  was  ordered,  that  I 
Blight  be  admitted  to  bail,  myself  in  400/.  with 
twe  anreties,  each  b  SOO/.  and  that  1  should 
be  remanded  till  I  gave  it.  And.as  this  was  ten 
timea  more  than  was  In  my  povrer  to  coanter- 
jocure  any  person  in  giving  bail  for  me,  1  con* 
ceived  I  could  not  ask  any  to  become  my  bail 
on  these  terms ;  and  therefore  I  returned  to 
jail,  where  I  lay  until  Tueaday  the  S8th  of  Ja« 
nuary,  1734-5,  being  thelaatdavof  that  term ; 
and  the  grand  jury  having  round  nothing 
against  me,  I  expected  to  have  beendiacharged 
mm  mjr  impriaonment :  but  m v  hopes  proved 
vain ;  tbr  toe  Attorney  General  then  enar^ 
ne,  by  information,  for  printing  and  publishing 
parte  of  mv  Jonmala  No.  IS  and  S3,  aa  being 
false,  scandaJoua,  malidoua,  and  aeditioua. 

To  thia  information  my  Counsel  appeared, 
and  offered  [Excaptiona,  leaving  a  blank  for  in* 
sorting  the  jodgea  commiaaiona,  which  the 
Court  were  of  ooinioo  not  to  receive  till  those 
Uankawere  filled  up.  In  the  auooeeding  va- 
cation the  judgea  gave  oopiea  of  their  oommia- 
sioda ;  and  on  Tueaday  the  15th  of  April  last, 
the  first  day  of  the  auooeediag  term,  my 
Counael  offered  these  Exceptional  which  were 
as  follow : 

"  The  Attornet  GenciuLv  v.  John  Peter 
ZEiiOBR.-^On  Information  for  a  Misde- 
meanor. 


dons  humbly  oficred  by  John  Peter 
Zenger,  to  the  honourable  James  de  Lancey, 
esq.  to  judge  in  this  cause. 

**  The  defendant  comes  and  pnjri  hearing 
of  the  commiaaion,  by  virtue  of  which  the  ho* 
Aourable  James  de  Lancey,  eaq.  claims  the 
power  and  authority  to  judge  in  thia  cauae,  and 
It  ia  read  to  him  in  these  words : 

'<  *  George  the  Sd,  by  the  moe  of  God, 

*  of  Great  Britain,  France  and  Ireland,  king, 

*  Mender  of  the  faith,  See.  To  our  trusty 
*and  well  betoved  James  de  lisnoey,  eaq. 
'  We,  vepoainf^  special  tmat  and  confidence  in 

*  your  integnqry  ability  and  learning,  have 

*  asaigned,  constituted  and  appointed,  and  we 

*  do  bj  these  presents  asaign,  constitute,  and 

*  appoint  jron,  the  said  James  de  Lancey,  to 

*  be  chief  iostice  in  and  ovsr  omr  province  of 
^  New  York,  in  America,  in  the  roem  of  Lswis ; 


Morris,  eaq.  giving  and  by'theae  |fftasnla 
granting- unto  you  full  power  aod  bvfal  aa- 
thority  to  hear,  try,  and  determine  aU  pleis 
whataoever,  civil,  criminal,  and  mixt,  aecaid- 
tng  to  the  laws,  statutes,  and  cuatoma  of  oar 
kingdom  of  Engfland,  aiHl  the  lawa  and  oia^ 
of  our  aaid  peovince  of  New  York,  not  beiag 
repugnant  thereto,  and  exeeutions  of  all  joda* 
mants  of  the  aaid  court  to  award,  and  to  make 
such  rules  and  orders  in  the  said  court,  as  may 
be  found  convenient  and  useful,  and,  asnnr 
aa  may  be,  agreeable  to  the  rules  and  orders 
of  our  coofts  of  Kang's'bencb,  Conuata- 
Pteas,  and  Exchequer  in  England.  To  bafe, 
hold,  and  enfoy  the  said  ofiice  or  phMsa  of  chief 
justice  in  aiM  over  our  said  provioce,  with  aU 
and  singular  the  rights,  privileges,  profits  ami 
advaot^pes,  salaries,  fees  and  perquisites  onto 
the  said  place  belonging,  or  in  any  ways  ap« 
pertaining,  in  aa  full  and  ample  manner  is 
any  person  heretofiMe  chief  jaatioe  of  our  said 
provmce  hath  held  and  eigoyed,  or  of  right 
ought  to  have  held  and  eipoycd  the  aame,  la 

Jon  the  aaid  Jamea  De  Laooey,  eaq.  for  tad 
uring  our  will  and  pleasure.  In  testimoDy 
whereof  we  have  cauaed  theae  our  leiten  ta 
be  made  |>atent,  and  the  great  seal  of  oar 
province  of  New  York  to  be  hereunto  affixed. 
Witneaa  our  trnaty  and  well- beloved  Willian 
Goaby,  cm.  our  captain-general  and  governor 
in  chief  of  our  provinoeo  of  New  Ym*  New 
Jeraey,  and  the  teiritoriea  thereon  dependitf 
in  America,  vice-admiral  of  the  aame,  sad 
colonel  in  our  army,  at  Fort  George  in  New 
York,  the  Slat  day  of  An|^  in  the  7tb  year 
of  our  reign.  Anno  Domini,  1793.' 
"  Which  being  read  and  heard,  the  said  John 
Peter  Zenger,  by  nroteatation  not  confessiog 
nor  submitting  to  the  power  of  any  other  per« 
son  to  judge  in  this  cause,  doth  except  to  the 
power  of  the  honourable  James  de  Laoocy, 
esq,  aforesaid,  to  judge  in  this  caoae,  by  virtna 
of  the  commission  aforesaid,  for  theae  reasooi, 
vi2. 

«  1st  For  that  the  authority  of  a  Judge  of 
the  King's-bench,  in  that  part  of  Grest  Britain 
called  ^gland,  by  which  the  cognisance  of 
this  cause  ia  claimed,  ia  by  the  aaid  camousnoa 
granted  to  the  honourable  Jamea  de  Lanooy, 
eaq.  aforesaid,  only  during  plcaaure ;  whereas 
thatauthoritv  (by  a  ststute  m  that  case  made 
and  provided)  ought  to  be  granted  during  good 
behaviour. 

**  2nd.  For  that^bv  the  aaid  commiasioa,  the 
jurisdiction  and  authority  of  a  joatice  of  the 
conn  of  Common  Pleaa  at  Weatmioater,  in  tbal 
part  of  Great  Britain  called  England,  ia  rraoled 
to  .the  said  Jamea  de  Lanoey,  eaq.  which  juris- 
diction and  authority  cannot  be  granted  to,  aod 
exercised  by,  any  one  of  the  justices  of  the 
Kiog*s-bench. . 

«•  drd.  For  that  the  form  of  the  said  commis- 
sion is  not  founded  on,  nor  warranted  bv  the 
common  law,  nor  any  statute  of  England,  nsr 
of  .Great  Britain,  nor  any  act  of  assembly  of 
this  colony. 
•«  4th.  For  thatit appeaxiip  by  tba  camwir 
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lim  tfonuit],  thai  ihe  same  is  granted  mider 
the  ml  of  litis  colony  by  hb  exoeUency  IVil- 
]iaai  Cosby,  esq.  ffofernor  thereof;  and  it  ap* 
pent  not,  that  the  same  was  ipranted,  neither 
WIS  the  same  mnted,  b^  and  with  the  adrioe 
asd  consent  m  his  majesty's  council  of  this 
colsoy ;  witfaoiit  which  adnce  and  consent^  his 
exeelieocy  cooid  not  grant  the  same. 

^  Wberefbre,  and  for  many  other  defects  in 
tbe  said  coromissron,  this  defendant  hambly 
bspes,  that  tbe  hononrable  James  de  Lancey, 
esq.  will  not  take  cognizance  of  this  cause,  by 
viitiie  of  tbe  commission  aforesaid. 

'*  James  ALnuNDia. 
«*  William  Smith." 

Tbe  Exceptions  to  the  Commission  of  the 
boDoarable  Frederick  Phillipse,  esq.  were  tbe 
Mme  with  tbe  foregoing,  including  therein  his 
soounission,  which  is  in  these  words : 

<  George  tbe  8d,  by  tbe  grace  of  God,  of 
Great  Britain,  France  and  Ireland,  king,  de- 
fender of  the  faith,  &c.  To  our  trusty  and 
well-beloTed  Frederick  Phillipse,  esq.- greet- 
ing :  whereas  it  is  onr  care,  that  justice  be 
dnly  administered  to  our  solgects  within  our 
prorioce  of  New  York,  and  territories  thereon 
<lepending  in  America ;  and  we,  reposing 
especiah  confidence  in  your  integrity,  ability 
sod  learning,  have  asagned,  constituted  and 
sppointed,  mmA  we  do  by  these  presents  as- 
sign, constitute  and  appoint  you,  the  said 
Frederick  Phillipse,  to  be  second  justice  of 
oar  supreme  court  of  judicature  ibr  our  pro- 
rioce of  New  York,  in  tbe  room  of  James  de 
Laacey,  es(^.  gi^ii^  and  granting  to  you,  the 
Slid  Frederick  PhUiipse)  full  power  and  au- 
thority, with  our  other  justices  of  our  said 
top)reme  court,  to  hear,  trjr,  and  determine  all 
pleas  whatsoever,  civil,  criminal,  and  mixed, 
scoonKng  to  the  laws,  statutes  and  customs 
of  our  kingdom  of  England,  and  tbe  laws  and 
onges  of  oar  said  province  of  New  York,  not 
hmg  r^ugnant  thereto ;  and  executions  of  all 
jodgments  of  tbe  said  court  to  award,  and  to  act 
sad  do  all  things,  which  any  of  our  justices  of 
either  bench,  or  barons  of  the  Exchequer,  in 
oar  said  kingdom  of  England,  may  or  ought 
to  do,  and  also  to  assist  in  the  making  such 
rales  and  orders  in  our  said  court,  as  shall  be 
for  the  good  and  benefit  of  our  said  province ; 
sad,  as  near  as  conveniently  may  be,  to  the 
rnlM  and  orders  of  oor  said  courts  in  onr  said 
loBgdom  of  England :  to  have,  hold,  and  «► 
jsy  the  said  office  or  phtoe  of  second  justice  of 
oor  said  province  of  New  York,  together  with 
ill  and  sin^lar  the  rights,  privileges,  salaries, 
ftes,  perquisites,  profits  and  advantages  there- 
to, now  or  at  any  time  heretofore  Mongiog, 
or  in  any  wise  of  right  appertaining,  unto  you, 
the  said  Frederick  PhiUipse,  for  and  during 
anrpleasare.  In  testimony  wbtiresf,  wo  have 
tamied  tfaeae  our  letters  to  be  made  patent,  and 
the  greatsealof  our  said  provincttot  New  York 
to  be  hereunto  affixed.  Witaess  our  trusty 
and  well-beloved  William  Goaby;,  esq.  our 
^^iptaiAgcuaDil  and  govt  ritonii^  chief  of  oar 


I  *  pli>vinoes  of  New  York,  New  Jersey,  and 
'  territoriea  thereon  depending  in  Americn* 
'  vice-admiral  of  the  same,  and  colonel  in  our 

<  army,  &c.  at  Fort  George  in  New  York^  the 

<  31st  day  of  August,  in  the  7th  year  of.  our 
*  reign.  Anno  Domini,  1733. 

'  Fred.  Moaxis,  D.  Secretary.* 

Tueiday,  Apfil  15, 1735. ' 

Mr.  Alexander  offered  the  above  Exceptiona 
to  tbe  Court,  and  prayed  that  they  might  bo 
filed.  Upon  this  the  chief  justice  said  to  Mr. 
Alexander  and  Mr.  Smith,  that  they  ought 
well  to  coneider  tlie  consequences  of  what  tbej 
ofiered.  To  whieh  both  answered,  that  they 
had  well  considered  whatth^  offered,  and  ail 
the  consequences.  And  Mr.  Smith  added,  that 
ha  was  so  well  satisfied  of  the  right  of  the  sub* 
ject  to  take  an  exception  to  tbe  commission  of 
ft  i^^^^'t  i^'  be  thoi^bt  such  commission  ille- 
gal,—that  bo  durst  venture  his  life  upon  that 
point.  As  to  the  validity  of  the  Exceptiona 
then  offered,  be  said,  be  took  that  to  be  a  sa- 
cond  point  \  but  was  ready  to  argue  them  both, 
if  their  honours  were  pleased  to  hear  him.  To 
which  tbe  chief  justice  replied,  that  he  would 
consider  the  Exceptions  in  tbe  morning;  and 
ordered  the  clerk  to  bring  them  to  him. 

Wtdnndayy  April  ld« 

The  chief  justice  delivered  one  of  the  Excep- 
tions to  the  clerk,  and  justice  Phillipse  tba 
other ;  upon  which  Mr.  Smith  arose,  and  ask- 
ed tbe  judges,  whether  their  honours  would 
hear  him  upon  these  two  points.  1st.  Thai 
the  subject  has  a  right  to  take  snch  Exceptions* 
if  they  judged  the  commission  illegal.  Sdly. 
That  the  Exceptions  tendered  were  legal  and 
vali(l.  To  which  the  chief  justice  said,  that 
they  would  neither  hear  nor  allow  the  Excep- 
tions ;  for  ^said  he)  you  thought  to  have  gain* 
ed  a  fi^reat  deal  of  applause  and  popularity  by 
opposing  this  court,  as  yon  did  tne  court  of 
Exchequer ;  but  you  have  brought  it  to  that 
pomt,  that  either  we  must  ^  from  the  bench, 
or  you  from  the  bar :  therefore  we  exclude  yon 
and  Mr.  Alexander  from  the  bar;  and  deliver- 
ed a  paper  to  tbe  clerk,  and  ordered  it  to  ba 
entered ;  which  the  clerk  entered  accordingly, 
aod  returned  the  ^aper  to  the  chief  justice  ; 
after  which  the  cbier  justice  ordered  the  derk 
to  read  publicly  what  he  had  written ;  an  at* 
tested  copy  whereof  follows : 

«  At  a  Supreme  Court  of  Judicature  held  lior  the 
Province  of  New  York,  at  the  City-Hall 
of  the  City  of  N^w  York;  on  Wednesday 
the  16th  day  of  April,  1735.  Pressmt  ; 
the  Hon.  James  ae  Lancey,  eso.  chief 
justice.  The  Hon.  Frederick  Pnillips|^, 
esq.  second  justice. 

'*  Jamea  Alexander,  esq.  and  William  Smithy 
attornieo  of  tbia  Court,  having  preauii^^(nol- 
witbstandio||[  they.  wei:«^  fo^warned  by  the 
Court  of  their  di^ieasjire,  il*  they  should  do  U) 
.to  .sign,  and  having  actually  sign^,  and  pet 
into  eoiirt,  Exeeptioas,  ii^  thf  pave  ^  fah^ 
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Peter  Zesfer;  thereby  denyiogf  the  lesfiKty 
of  the  jod^  their  coimnimicMM ;  though  id 
the  usoai  Ibrm,  and  the  being  of  this  Supreme 
0>art.  It  if  therefore  ordered^  that,  for  the 
said  coDlempt,  the  said  Janice  Alexander,  and 
WiHiam  Smith,  be  excluded  from  any  ftuther 

Eractice  in  thie  Court ;  and  that  their  names 
e  struck  out  of  the  roll  of  attornies  of  this 
Court.  Per  Cur'.       James  Lynb,  CI." 

After  the  order  of  the  Court  was  read,  Mr. 
Alexander  asked,  whether  it  was  the  order  of 
Mr.  Justice  Phillipse  as  well  as  of  the  chief- 
justice  f  Tk>  which  both  answered,  that  it  was 
their  order;  tipon  which  Mr.  Alexander  added, 
That  it  was  proper  to  ask  that  question,  that 
they  might  Know  how  to  ha?e  their  relief: 
be  farther  observed  to  the  Court,  upon  readiDic 
«f  the  Order,  that  they  were  mistaken  in  their 
wording  of  it,  because  the  Exceptions  were 
onW  to  thefa'  commissioDs,  and  not  to  the  being 
#f  the  Court,  as  it  therein  alleged ;  and  prayed 
thai  the  Order  might  be  altered  accordingly. 
The  chief-jusUee  said,  they  conceived  the  Ex- 
ceptions were  against  the  being  of  the  Court. 
Both  Mr.  Alexander  and  Mr.  Smith  denied 
that  they  were,  and  prayed  the  chief-justice 
to  point  to  the  place  that  contained  such  excep- 
tions ;  and  further  added,  that  the  Conrt  might 
well  exist,  though  the  commissions  of  all  the 
judges  were  roid;  which  the  chief-justice  con- 
fessed to  be  true :  and  therefore  they  prayed 
again,  that  the  Order  in  that  point  might  be 
aUered ;  but  it  was  denied. 

Then  Mr.  Alexander  desired  to  know,  whe- 
ther tliey  over-ruled  or  rejected  the  Excep- 
tions? The  chief-justice  said.  He  did  not  un- 
derstand the  difference ;  to  which  said  Alex- 
ander replied,  that  if  he  rejected  the  Excep- 
tions, then  itkey  could  not  appear  upon  the 
proceedings^  and  in  that  case  the  defendant 
was  entitbd  to  have  them  mi^e  part  of  the 
proceedines  by  bills  of  exceptions  ;  but  if  they 
over-ruled  them,  then,  by  so  doing:,  they  only 
declared  them  not  sufficient^  to  mnder  them 
from  proceeding  by  virtue  of  those  commis- 
atoQs;  and  the  Xlxceptions  would  remain  as 
records  of  the  Court,  and  ought  to  be  entered 
on  the  record  of  the  cause,  as  part  of  the  pro- 
ceedings. The  chief 'justice  said.  They  must 
remain  upon  the  file,  to  warrant  wha^  we  have 
done :  as  to  being  part  of  the  record  of  the 
prooeodiogs  in  that  cause,  he  said,  You  may 
^^esk  to  tliat  point  to-morrow. 

JWdby,  April  18»A,  17S5. 

Mr-  Alexander  signified  to  the  Court,  that 
on  Wednesday  last  their  honours  had  said, 
that  the  ooiusel  for' Mr.  Zenger  might  speak 
to  the  point,  concerning  the  rejecting  or  over- 
rufing  of  Mr,  Z^ngers  Exceptioos,  on  the 
iBorrow :  to  which  the  chieAjuiHoe  answenid, 
that  he  said,  You  may  get  some  person  to 
apeak  t/b  thst  point  on  the  morrow,  net  mean- 
fag  that  the  said  Alexaudar  should  ipeak  to  it, 
thiH  bdiv^n^nrx^  ^  Order.    SolhMr. 


Alexander  and  Mr.  Smith  said,  thsyoBte- 
stood  it  otherwise. 

They  both  also  mentioned,  that  it  wai  a 
doubt,  whether  bv  the  words  of  the  Order,  they 
wofe  debarred  of  their  practice  as  coosseli  u 
well  as  attornies,  whereas  tliey  pracliwd  ia 
both  capacities.  To  which  the  ehief-joslios 
answered,  That  the  Order  was  plaio,  *«  Thai 
James  Alexander,  esq.  and  William  Smith, 
were  debarred  and  excluded  from  their  whals 
practice  at  this  bar;  and  that  the  Order  was  ia* 
tended  to  bar  their  acting  both  as  oooomI  and 
as  attornies,  and  that  it  could  not  be  eoottraed 
otherwise."  And  it  being  adced  Mr.  Philli|ae, 
whether  be  understood  the  Order  so  P  tie  an- 
swered, That  he  did. 

^  Upon  this  exclusion  of  my  counsel,  I  pe^ 
tioned  the  Court  to  order  counsel  for  my  de- 
fence; who  thereon  appointed  John  Cnam- 
bera,  esq.  who  pleaded  Not  Guilty  for  roe  t6 
the  information.  But  as  to  the  point,  whether 
my  Exceptions  should  be  part  of  the  record,  as 
was  moved  by  my  former  couniel,  Mr.  Cham- 
bera  thought  not  proper  to  speak  to  it.  Mr. 
Chambers  also  moved,  that  a  certain  day  in 
the  next  term  might  be  appointed  for  ny  triil, 
and  for  a  Struck  Jury  ;  whereupon  my  trial 
was  ordered  to  be  on  Monday  the  4th  of  Aa* 
gust,  and  the  Court  would  consider  till  the 
first  dav  of  next  term,  whether  I  should  hsve 
a  struck  jury  or  not ;  and  ordered,  that  the 
sheriff  should,  in  the  mean  time,  at  my  chaige, 
return  the  freeholdere  book. 

At  a  Supreme  Court  of  Judicature  held  for  the 
Province  of  New  York,  before  the  ho- 
nourable James  De  Laooey,  eso.  Chief- 
Justice  of  the  said  Province  ;  aoo  the  bo* 
nourable  Frederick  Phillipse,  esq.  se- 
cond Justice  of  the  said  Province. 

On  Tuesday  the  39th  of  July,  1735,  the 
Court  opened ;  and  on  motion  of  Mr.  Chamhtri 
for  a  Struck  Jury,  purauant  to  tlio  rule  of  the 
preceding  term,  the  Court  were  of  opinioB, 
that  1  was  entitled  to  hare  a  Struck  Jary; 
«id  that  evening,  at  five  of  the  dock,  e«M 
of  my  friends  attended  the  derk,  for  strilda; 
the  jury ;  when,  to  their  sorprtze,  the  cleik, 
instnd  of  producing  the  fveehoidera  book,le- 
strike  the  jury  out  of  it  in  their  presence,  it* 
usual,  he  produced  a  list  of  48  peraons,  wbJMr, 
he  said,  he  had  taken  out  of  the  freeholdsrt 
book :  my  friends  lold  him,  that  a  great  number 
of  these  persons  were  not  freelwiden;  that 
othera  were  persons  holding  eommisstons  and 
offices  at  the  governor's  pleasure ;  that  otbere 
were  of  the  late  displaced  magistrates  of  tbii 
city,  who  must  be  suppoaed  to  nave  resentment 
against  me,  for  what  1  had  printed  coneeroing 
them ;  that  others  ware  the  g^vernor^  betar» 
tsytor,  shoe-maker,  oaadle*maker,  joiner,  ^ 
that  as  to  the  few  indifferaat  men  that  were 
upon  that  list,  they  had  reaoon  to  believe  (ai 
4bey  had  heard)  that  Mr.  Attorney  had  aw 
of  them  to  strive  them  out;  and  therefore  re - 
^quested,  that  be  would  either  bring  the  frte* 
MOers  book»  and  cbuie  tmt  of  it  4»  nfim^ 
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eeptioMble  men  in  tlieir  presence,  as  usual; 
er  ebe,  that  he  would  hear  their  objections, 
pirticolarlv  to  the  Hat  be  offered  ;  and  that  be 
woold  pot  impartial  men  in  the  place  of  those 
afifUDst  whom  they  oould  shew  just  objections. 
Notwithstanding  this,  the  clerk  refused  to 
stoike  tbejary  out  of  the  freeholders  book, 
asd  refused  to*  hear  any  objections  to  the  per- 
iODs  on  his  list ;  but  told  my  friends,  if  any 
objections  they  bad  to  any  persons,  thev  might 
Urike  those  persons  out;  to  which  they  an- 
fvered,  There  would  not  remain  a  jury,  ifi. 
tbey  strock  out  all  the  evoeptionable  men ; 
m,  according  to  the  onstom,  they  bad  only  a 
Bgbt  to  strike  out  13. 

But  finding  no  arguments  oould  prevail  with 
the  clerk  to  hear  their  objections  to  his  list, 
Dsr  to  strike  the  jury  as  usual,  Mr.  Chambers 
told  him,  he  must  apply  to  the  Court,  which 
the  next  morning  he  did  ;  and  the  Court,  upon 
his  motion,  ordered,  That  the  48  should  be 
sferuek  oat  of  the  freeholders  book,  as  usual, 
in  the  presence  of  the  parties ;  and  that  the 
cferk  sDould  hear  objections  to  persons  pro- 
pOKd  to  be  of  the  48,  and  allow  of  such  ex- 
ceptions as  were  just.  In  pursuance  of  that 
wr,  a  jury  was  that  evening  strock,  to  the 
ntisflustion  of  both  parties,  though  my  friends 
ud  counsel  insisted  on  no  objections  but  want 
of  tieebolders ;  and  though  they  did  not  insist, 
that  Mr.  Attorney  General  (who  was  assisted 
bjMr.  Bbgge)  should  shew  any  particular 
ouse,  against  any  persons  he  disliked,  but  ac- 
qoiesced  that  any  person  he  disliked  should  be 
out  of  the  48. 

Before  James  De  Lancey,  esq.  Chief- 
jostice  of  the  province  of  New  Yoik,  and  Fre- 
<lnick  Phillipse,  second  judge,  came  on  my 
tnal,  on  the  fourth  day  of  August,  1735, 
apoQ  an  information  for  printing  and  publish - 
f>P  two  news- papers,  which  were  called 
^M  against  our  governor  and  his  adminis- 
tnsioQ. 

Tiie  defendant  John  Peter  Zenger,  being 
•»Ued,  appeared. 

And  the  sheriff  returned  his  Venire  for  the 
hnl  of  this  said  cause. 

Mp.  ChamberSj  of  counsel  for  the  defendant. 
1  hambly  move  your  honours,  that  we  may 
■sve  justice  done  by  the  sheriff,  and  that  he 
Btty  return  the  namesof  the  jurors  in  the  same 
<mr  as  they  were  struck. 

Mr.  Chiefs  Justice,  How  is  that  ?  Are  they 
>ot  to  returned? 

Mr,  Chambers.  No,  they  are  not ;  for  some 
of  the  names  that  were  last  set  down  in  the 
P^oel,  are  now  placed  first. 

Mr.  Chief  Justice.  Make  out  that,  ahd  you 
«M  be  righted. 

Mr.  Chambers,  I  have  the  copy  of  the  pannel 
n  my  hand,  as  the  jurors  were  struck ;  and  if 
^  tferk  will  produce  the  original,  signed  by 
Mr.  Attorney  and  myself,  your  honour  will  see 
^complaint  is  just. 

Mr.  Chief-Justice,  Clerk,  is  it  so  ?  Look 
■poa  that  copy ;  is  it  a  true  copy  of  the  pannel 
••It  was  struck? 

VOL.  XVII. 


Cleric,  Ves,  I  belicTe  it  is. 

Mr.  Chief- Justice.  How  came  the  names  of 
the  jurors  to  be  misplaced  in  the  pannel  an- 
nexed to  the  Venire? 

Sheriff,  I  have  returned  the  jurors  in  the 
same  order  in  which  the  clerk  gave  them 
to  me. 

Mr.  Chief' Just  ice.  Let  the  names  of  tbd 
jurors  be  ranged  in  the  order  they  were  struck, 
agreeable  to  the  copy  here  in  court. 

Which  was  done  accordingly.  And  the 
jury,  whose  names  were  as  follow,  were  called 
and  sworn : 


Jury. 


Hermanns  Rutgers, 
Stanley.  Holmes, 
Edward  Man, 
John  Bell, 
Samuel  Weaver, 
Andries  Marsehalk, 


Egbert  Van  Borson, 
Tho.  Hunt,  Foreman, 
Benjamin  Hildreth, 
Abraham  Keteltas, 
John  Goelet, 
Hercules  WendoTer. 


Mr.  Attorney  General  opened  the  informa« 
tion,  which  was  as  follows: 

Att.  Gen,  May  it  please  your  honours,  and 
yon  gentlemen  of  the  jury  ;  the  information 
now  before  the  Court,  and  to  ^hich  the  defen- 
dant Zenger,  has  pleaded  Not  Guilty,  is  an  in- 
formation for  printing  and  poblishnig  a  false, 
scandalous,  and  seditious  libel,  in  which  his 
excellency,  the  governor  of  this  province,  who 
is  the  king's  immediate  representative  here,  is 
greatly  and  unjustly  -scandalized,  as  a  person 
that  has  no  regard  to  law  nor  justice ;  with  much 
more,  as  will  appear  upon  reading  the  informa- 
tions. This  fpraetice]  of  libelling  is  what  has  al- 
ways been  discouraged,  as  a  thing  that  tends  to 
create  differences  among  men,  ill  blood  among 
the  people,  and  oftentimes  great  bloodshed  be- 
tween the  party  libelling  and  the  party  libelled. 
There  can  be  no  doubt  but  you,  gentlepoen 
of  the  jury,  will  have  the  same  ill  opinion  of 
such  practices  as  the  judges  have  always 
shewn  upon  such  occasions :  But  1  shall  say 
no  more  at  this  time,  until  you  hear  the  infor- 
mation, whicb  is  as  follows :    . 

"  New- York,  Supreme  Court. 

«  Of  the  Term  of  January,  in  the  eighth  year  of 
the  reign  of  our  Sovereign  Lord  King 
George  the  Second,  &c. 

•  *»  New  York,  ss.  Be  it  remembered,  that 
Richard  Bradley,  esq.  Attorney  General  of  our 
sovereign  lord  the  king  for  the  province  of  New- 
York,  who  for  our  said  lord  the  king  in  this 
part  prosecutes,  in  his  own  proper  person 
comes  here  into  the  Court  of  our  said  lord  the  ^ 
king,  and  for  our  said  lord  the  king  gives  the ' 
Court  here  to  understand,  and  be  informed, 
that  John  Peter  Zenger,  late  of  the  city  of 
New- York,  printer,  (being  a  seditious  person, 
and  a  frequent  printer  and  publisher  of  false 
news  and  8e<]itious  libels,  and  wickedly  and 
maliciously  devising  the  government  of  our 
said  lord  the  king  of  this  his  majesty's  province 
of  New- York,  under  the  adcninistration  of  Us 
3Y 
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excellency  William  Oxh^,  em\,  capteio-l^mid 
and  8fo?erDor  in  chief  or  the  said  proviooe,  to 
traduce,  scaodahEe  and  vilify,  and  bis  exoel- 
lency  the  said  ufovernor,  and  the  naimsters  and 
efficers  of  our  said  lord  the  kki^»  of  and  tor  the 
iaid  province,  to  bring  into  suspicion,  and  tka 
ill  opinion  uf  the  subjects  of  our  said  lord  the 
Jung'  residing  witbio  the  said  province)  the  38Lb 
day  of  January  in  the  7th  year  of  the  reign  of 
our  sovereign  lord  George  the  Second,  by  the 

frace  of  God,  of  Great  Britain,  France  and 
relaud^  kinsT,  defender  of  the  faith,  &c.  at 
the  city  of  Ne^r-York,  did  falsely,. seditiously 
and  scandalously  print  and  publish,  and  cause 
to  be  printed  and  published  a  certain  false,  ma- 
licious, seditious,  scandalooa  libel,  intituled, 
*Tbe  New- York  Weekly  Jounid,  eontainmg 
the  freshest  advices,  foreign  and  domestic;'  in 
ivhich  libel  (of  and  concerning  his  exeellencT 
the  said  governor,  and  the  nunisters  and  of- 
ficers of  our  said  lord  the  kin^,  of  and  for  the 
said  province^  among  other  thmgs  therein  con- 
tained are  tnc  words,  '  Your  appearance  in 

*  print,   at  last,  gives  a  pleasure  to  many, 

*  though  modt  wish  yoa  had  come  fiurly  into 
*■  the  open  field,  and  not  appeared  behind  ve- 
*trenchment8  made  of  the  supposed  laws 
<  against  libelling,  and  of  what  other  men  have 

*  aaid  and  done  before:  These  retrenchments, 

*  gentlemen,  may  soon  be  sliewn  to  ^ou,  and 

*  ail  men,  to  be  weak,  and  to  have  neither  law 

*  nor  reaton  for  their  fomidation,  so  cannot  long 

*  stand  you  in  stead :  Therefore,  you  had  much 

*  better  as  yet  leave  them,  and  eome  to  what 


*  the  people  of  this  city  and  pmrince  [the  city 

*  and  province  of  New- York  meaning]  thinic 


*  that  their  liberties  and  proiierties  are  pre- 

*  carious,  and  that  slavery  is  like  to   be  m* 


*  tailed  on  them  and  theif  posterity,  if  some 

*  past  things  be  not  amended ;  and  this 
<  tUey  collect  from  many  past  proceedings.' 
[Meaning  many  'the  past  proceedings  of  his 
excellency  the  said  governor,  and  of  th^  minia- 
ters  and  officers  of  our  said  lord  the  kins^,  of 
and  for  the  said  province.]  Ind  the  saio  at- 
torney General  of  our  said  lord  the  king,  for  our 
said  lord  the  king,  likewise  gives  the  Court 
lere  to  understand,  and  be  informed,  that  the 
said  John  Peter  Zenger  aflerwards,  (to  wit)  the 
8th  day  of  April,  in  the  7th  year  of  the  reign 
•four  said  lord  the  king,  at  the  city  of  New 
York  aforesaid,  did  falsely,  seditiously,  and 
acandaiously  print  and  publish,  and  cause  to  be 
printed  and  published,  another  false,  malicieii8y 
seditioas  and  scandalous  libel,  entitled,  <  The 

*  New  York  Weekly  Journal,  containing  the 

*  liresbcst  Advices  foreign  and  domestic.'  In 
ivhicb  libel,  [of  and  concerning  the  government 
of  the  said  province  of  New  York,  and  of  and 
concerning  bis  ezoellency  the  said  governor, 
and  the  ministers  and  officers  of  our  said  lord 
the  king,  of  and  for  the  said  province]  among 
other  tl^ngs  therein  contained  are  these  woids, 
*OaaofiMirBaigliboai9[oiwol'ttae'  "  "" 


of  New  Jersey  meaving]  letDgiacNnaiiy, 
observing  the  straagera  [some  of  the  iaba» 
bitaotaof  New  Yoi^  nseaoiagl  fall  af  SMa* 
plamts,  endcaveiired  to  pevsnade  theas  to  st» 
move  ioio  Jersey  ;  to  which  it  was  rtpU, 
Tbat  wonhl  be  leaping  out  of  the  firjiag-psa 
ialo  itbe  firv:  for,  saya  bey  we  both  aie oiisf 
the  same  goveraor  [bia  eaeelWney  the  isid 
governor  racaaiBg]  and  yoav  JtesemUj  bats 
shewn  with  a  wilaess  what  is  to  beai^Mclsd 
from  them ;  one  that  waa  tke»  asaviag  Is 
Pcpaylvania,  [meaning  one  that  w»  thca 
removiutf  froia  New  York  with  inteaft  to  is* 
side  ai  Pensy IvaMal  to  wbieh  plaee  il  is  lai 
portetl  several  consiaerable  naea  ase  renKmsg 
[from  Biew  York  oManing]  cnrsaicd  aitaas 
very  moving,  mncb  ooooem  for  the  eaeua« 
stances  of  New  Y«rk  [the  bad  drcnsstaneii 
of  the  province  and  the  people  of  New  Y«k 
nemiuig]  seemed  to  thmk  theoa  very  nadi 
owin^  to  the  influenee  thai  soine  mea  [vbtm 
be  called  tools]  had  tD  tba  administiaiiai 
[meaning  the  administration  of  gavemaMSt 
of  the  saSl  province  of  New  York]  ssidbeM 
DOW  going  from  tbem,  and  was  aot  to  btbait 
by  any  nDeaaarea  they  ahoaldtahe,  but  osald 
not  help  having  some  eoocera  for  tbe  welte 
of  bis  eonatrymen,  and  aheald  be  glad  to  hM 
that  the  Assembly  [meaning  the  Gene ral  ii- 
sembly  of  the  province  of  New  York]  wsoM 
exert  themselves  as  became  them,  by  shsw- 
ing  that  they  have  the  interest  of  their  osus- 
try  more  at  heart,  than  the  gralificatioa  ofM^ 
private  view  of  any  o^  their  meanbees,  orbcisf 
at  all  afiectedby  the  smiles  or  frowns  of  a  go- 
vernor, [his  excellency,  tbe  and  gottiejt, 
maaning]  both  which  ought  orally  ^^,^ 
spiseci,  when  tbe  interest  of  tbar  «»"."*'y  •■ 
stake.    Yon,  says  be,  complain  of  the  Iwj' 
vers,  but  1  tliink  the  law  itself  is  at  an  •* 
We  [the  people  of  the  province  of  N^  Ya* 
meaning]  see  men's  deeds  dc^roysd,  jwte* 
arbitrarily  displaced,  new  courts  erected,  wili- 
out  consent  of  the  legislature  [withia  ^^,?j^ 
vince  of  New  York  meaning]  by  whieli « 
seems  to  me,  trialahy  joiies  areukene^  j 
when  a  governor  pleases,  [bis  eaoeUsncj  tm  1 
said  governor  meaning]  men  of  kooaa  es- 
tates denied  their  votes,  oootnury  to  the  le- 
ceived  practice,  the  best  expostar  rf  "y  "^ 
Who  is  then  in  that  proviooe  [mwuo^  ■*! 
province  of  New  York]  thai  caU  [f»  •■ 
meaning]  any  thing  his  owa,  or  •Wf"/ 
liberty  [liberty  meaning]  longer  thaa  »*■•■ 
the  administratien  [meanmg  the  ^OOBJum^ 
tk>n  of  government  of  the  said  !»>«"■•■  J 
New  York]  will  cendeseeMl  to  let  theaid>% 
for  which  reason  1  have  left  it  P|h«p^ 
of  New  York  meaning]  as  I  neheve 
will ;'  to  the  great  distwbance  of  the  pei« 
the  said  province  of  Now  YoHc,  t^^f.r* 
scandal  of  our  said  lord  the  king,  of  "• 
eeflency  the  said  governor,  and  of  att 
concerned  in  the  administration  of  the  g 
ment  of  the  said  protinoe,  and  •«»■* 
peace  of  our  anveieign   lord  tbe  hia^ 
crown  and  dignity,  &c.    Whewapw»' 
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jkUorMvOciieitl  af  mnr  mSd  l«rd  the  Jdnff, 
Mr«M  lord  tbe  kkii;'^  P^y^  ^^^  adviseaici 


for 

^Comi  here,  io  tfae  premisef,  am)  tbe  due 
|iiiooe««f  the  lav,  against  bioa  tbe  said  John 
Pder  Zenger,  in  tbia  |Hurt  to  be  d<me,  to  anaircr 
<aear  aaid  band  tbe  king  of  and  in  tbe  preaaiscay 
dec  R.  BBAi>LBr,  Attorney  General." 

To  this  ioformatioD  tbe  defendant  has  plead- 
ed. Not  Guilty,  and  we  are  ready  to  prove  U. 

Mr.  Cbanbera  baa  not  been  pleaaed  to  fa?OMr 
vwwitb  bis  notes,  so  I  cannot,  tor  fear  of  do- 
JDg  Ufa  ii^oatioe,  pvetand  to  aet  down  hit  argn- 
■eat ;  bnt  here  Mr.  Cfaambera  aet  forth  rery 
elearly,  «<  The  aatare  of  a  libd,  the  great  al- 
lawaBoes  that  oagbt  to  be  made  for  what  men 
aped[  or  write ;  dial  in  all  lAds  there  moat  be 
aoaie  partieolar  peraons  ao  clearly  pointed  ont 
that  BO  doubt  asost  remain  abont  wbo  is  aaeant ; 
that  be  waa  in  bopea  Mr.  Attorney  woald  iail 
ia  his  Dtoofy  tm  to  tbia  point ;  and  therefore  de- 
mni  that  be  woald  go  ob  to  czamnio  bia  wit- 
JMSsea." 

Then  Mr.  Hamilton,  who  at  tbe  reqneet  of 
tome  of  my  friends,  was  oo  kind  as  to  come 
frsm  Philadelpbiai  to  aeaist  me  on  the  trial, 

fpoke: 

Mr.  Hamilton,  May  it  please  your  hooonr : 
I  am  eoaoerDed  in  this  cause  on  the  part  of 
Mr.  Zeoger,  the  defendant.  Tbe  information 
sgaiiMt  my  client  was  sent  me,  a  few  days  be- 
fore I  left  home,  with  some  instructions  to  let 
me  know  bow  far  I  might  rely  upon  tbe  truth 
ef  those  parts  of  the  papera  set  forth  in  the  in- 
ibrmation,  and  which  are  said  to  be  libelloas. 
Aod  though  1  am  perfectly  of  the  opinion  with 
ifae  geatlrauiD  who  has  just  now  spoke,  on  tbe 
eameside  with  me,  as -to  tbe  common  course  of 
prooeedb^  I  mean  in  putting  Mr.  Attorney 
upoo  pro?ing,  that  my  client  pnnted  and  pub- 
bihed  those  papers  mentioned  in  the  informa- 
lioD ;  yet  I  cannot  think  it  proper  for  me  (with- 
OQt  doing  violence  to  my  own  principles)  to 
deoy  the  publication  of  a  complaint,  which,  1 
thiak,  is  the  right  of  every  free-born  aubject  to 
make,  when  the  matters  so  published  can  be 
iupported  with  trutii ;  and  therefore  I'll  save 
Mr.  Attorney  the  trouble  of  examining  his  wit- 
aesies  to  that  point ;  and  I  do  (for  my  client) 
coDfess,  that  \xr  both  printed  and  published  the 
two  newspapers  set  forth  in  the  information, 
sad  1  hope  in  so  doing  be  has  committed  no 
crime. 

Mr.  Attorney.  Then,  if  your  honour  pleases, 
•iooeMr.  Hamiltoa  has  confessed  tbe  fact,  I 
tbiak  our  witnesses  may  be  discharged ;  we 
have  no  further  occasion  for  tbem. 

Mr.  Hamilton,  If  you  brought  them  here 
<Mily  to  prove  the  printing  and  publishing  of 
these  newaiiapers,  we  bav^  acknowled^g:ed  that, 
and  shall  abide  by  it. 

Here  my  journeyman  and  two  sons  (with 
leveral  others  sttbpcena'd  by  Mr.  Attorney,  to 
Si'c  evideoee  against  me)  were  discharged, 
ud  there  was  silence  in  tbe  Court  for  aome 


ilr.  Chirf  Juitke.  WeH,  Mr.  Attorney,  wfll 
you  proceed? 

Mr.  Attorney.  Indeed,  Sir,  as  Mr.  Hamil- 
ton lias  oonfeased  tbe  printing  and  pnblisbiiig 
tboae  libels,  I  think  tbe  jury  mutt  find  a  ver- 
dict for  tbe  king;  tor  supposing  they  were 
tine,  tbe  law  says  that  they  are  not  tbe  less  li- 
heUoos  for  that ;  nay  indeed  tbe  law  says, 
tbsir  being  true  is  an  aggravation  of  Uie  crime. 

Mr.  HumUion,  Not  so  neither,  Mr.  Attoi-ney, 
there  are  two  words  to  that  bargain :  I  hope  it 
is  not  our  bare  printing  and  pobltsbing  a  paper, 
that  will  nuke  it  a  libei :  you  will  have  some- 
tbifig  more  to  do,  before  vo«  BBSke  ray  client  a 
libdiw ;  for  tbe  words  themselves  mast  be  li- 
beUous,  that  is  false,  scandalous,  and  seditious, 
or  else  they  are  not  guilty. 

As  Mr.  Attorney  nas  not  beeo  pleased  to  fa- 
vour us  with  bis  argument  which  be  read,  or 
witli  tbe  notes  of  it,  we  cannot  take  upon  as  to 
set  down  his  wor^,  bat  only  to  shew  tbe  book 
cases  be  cited,  sad  the  general  scope  of  bis 
argument,  which  be  drew  from  those  authori* 
ties.  *  He  observed  upon  tbe  excellency,  as 
well  as  use  of  government,  aod  tbe  great  re^- 
gard  and  reverence  which  had  been  constantly 
paid  to  it,  both  under  tbe  law  and  tbe  gospel. 
That  by  ^fovemineot  we  were  protected  in  our 
lives,  religion  and  properties;  and  that,  for 
these  reasons,  great  care  bad  alwaya  been  takes 
to  prevent  every  thing  that  might  tend  to  scan* 
dalize  magmtrates,  and  othera  concerned  in  the 
administration  of  tbe  government,  especially 
tbe  supreme  magistrate.  And  that  there  weise 
many  instances  of  very  severe  judgments,  and 
of  puoiabments  inflicted  upon  such  as  had  at* 
tempted  to  bring  tbe  government  into  con- 
tempt ;  by  publisliiMg  ialse  and  scurrilous 
libels  against  it,  or  by  speaking  evil  and  acan- 
dalons  words  of  men  in  authority  ;  to  the 
great  disturbance  of  the  public  peace.'  And 
to  support  this,  be  cited  5  Coke  121.  (I  aop* 
pose  it  should  be  135.)  Wood's  Instit.  430. 
%  Lilly  168.  1  Hawkins  73.  11.  6.  From 
these  books  he  insisted,  *  That  a  libel  waa  a 
malicious  defamation  of  any  person,  expressed 
either  in  printing  or  writing,  signs  or  pictures, 
to  asperse  the  reputation  of  one  that  is  alive,  or 
tbe  memory  of  one  that  is  dead ;  if  he  is  a  pri- 
vate man,  tbe  libeller  deserves  a  severe  punish* 
ment,  but  if  it  is  against  a  magistrate,  or  other 
public  person,  it  is  a  greater  offence  \  for  this 
concerns  not  only  the  breach  of  tbe  peice,  but 
the  scandal  of  the  government ;  for  what  greater 
scandal  of  government  can  there  be,  than  to 
have  corrupt  or  wicked  magistrates  to  be  ap- 
pointed by  the  king,  to .  govern  his  subjects 
under  him  F  And  a  g^reater  imputation  to  the 
state  cannot  be,  than  to  8u0er  such  corrupt  men 
to  sit  in  the  sacred  seat  of  justice,  or  to  have 
any  meddling  in,  or  concerning  the  administra- 
tion of  justice,'  And  from  tbe  same  books 
Mr.  Attorney  insisted,  that  whether  the  persou 
defamed  is  a  private  man  or  a  maeistraie,  whe- 
ther bving  or  dead,  whether  tbe  h^bel  is  trne  or 
false,  or  if  the  party  ag[ainst  whom  it  is  made  is 
of  good  or  ovil  fame^  it  is  nevertheless  a  UbsK 
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For  io  a  settled  state  of'  goTernment,  the  fiarty 
ffrieved  ought  to  Gomplain  for  every  injury 
done  hitn,  in  the  ordinary  course  of  the  law. 
And  as  to  its  publication,  the  law  had  taken  so 
great  care  of  men's  reputations,  that  if  one  ma- 
liciously repeats  it,  or  sings  it  in  the  presence 
of  another,  or  delivers  the  libel  or  a  copy  of  it 
over,  to  scandalize  the  party,  be  is  to  be  pu- 
nished as  a  publisher  of  a  libel.  He  said  it  was 
likeivise  evident,  that  libelling  was  an  offence 
against  the  law* of  God.  Acts  xxiii.  5.  Then, 
said  Paul,  I  wist  not,  brethren,  that  he  was  the 
high  priest :  For  it  is  written,  Thou  shalt  not 
0peak  evil  of  tlie  ruler  of  the  people.  S  Peter 
ii.  10.  Despise  government,  presumptuousare 
they,  self-willed,  they  are  not  afraid  to  speak 
evil  of  dignities,  &c.  He  then  insisted  that  it 
was  cl^ar,  both  by  the  law  of  God  and  man, 
that  it  was  a  very  great  offence  to  speak  evil  of, 
or  to  revile  those  in  authority  over  us;  and 
that  Mr.  Zenger  had  offended  in  a  most  noto- 
rious and  gross  manner,  in  scandalizing  his  ex- 
cellency our  governor,  who  is  the  king's  im- 
mediate representative,  and  the  supreme  ma- 
gistrate of  this  province  :  for  can  there  be  any 
thing  more  scandalous  said  of  a  governor  than 
what  is  published  in  those' papers?  Nay,  not 
only  the  governor,  but  both  the  council  and 
assembly  are  scandalized ;  for  there  it  is  plainly 
said.  That  <  as  matters  now  standi  their  liberties 
and  properties  are  precarious,  and  that  slavery 
is  like  to  be  entailed  on  them  and  their  pos- 
terity. And  then  again  Mr.  Zenger  says, 
Tbe  assembly  ought  to  despise  the  smiles  or 
frowns  of  a  governor  ;  that  he  thinks  the  law 
is  at  an  end ;  that  we  see  men's  deeds  destroyed, 
judges  arbitrarily  displaced,  new  courts  erected, 
witnoiit  consent  of  the  legislature  ;  and,  that  it 
seems  trials  by  juries  are  taken  away  when  a 
governor  pleases  ;  that  none  can  call  any  thing 
their  own,  longer  than  those  in  the  adminis- 
tration will  condescend  to  let  them  do  it.' — 
And  Mr.  Attorney  added,  <  That  he  did  not 
know  what  could  "^be  said  in  defeoce  of  a  man, 
that  had  so  notoriously  scandalized  the  governor 
and  principal  magistrates  and  officers  of  the  170- 
Ternroent,  by  charging  them  with  depriving 
the  people  of  their  rights  and  liberties,  and 
taking  away  trials  by  juries  ;  and  in  short, 

putting  an  end  to  the  law  itself^ If  this  was 

not  a  lihel,  he  said  he  did  not  know  w  hat  was 
one.  Such  persons  as  will  take  those  liberties 
with  governors  and  magistrates,  he  thought, 
ought  to  suffer  for  stirring  up  sedition  and  dis- 
content among  the  people.  And  concluded, 
by  saying,  that  the  government  bad  been  very 
much  traduced  and  exposed  by  Mr.  Zenger, 
before  he  was  taken  notice  of;  that  at  last  it 
vas  tbe  opinion  of  the  governor  and  council. 
Chat  he  ought  not  to  be  suffered  to  go  on,  to 
disturb  the  peace  of  the  government,  by  pub- 
iishing  such  libels  against  the  governor,  and 
the  chief  persons  in  the  government ;  and 
therefore  they  had  directed  this  prosecution,  to 
)>ut  a  stop  to  tills  scandalous  and  wickefl  prac- 
tice, of  libelling  and  defaming  his  majesty's  go- 
vernment and  disturbing  his  raiyes^'s  peace.' 


Mr.  Chambers  then  aumroed  up  io  the  jury^ 
observing  with  great  strength  of  reason  oa 
Mr.  Attorney's  defect  of  proof,  that  tbe  pspcn 
in  the  information  were  talse,  malicious  or  w- 
ditious,  which  was  incumbent  on  him  to  prove 
to  tbe  jury,  and  without  which  they  could  not 
on  their  oaths  say,  that  they  were  so  u 
charged. 

Mr.  Hamilton,  May  it  please  your  ho- 
nour :  I  agree  with  Mr.  Attorney,  that  govern- 
ment is  a  sacred  thing  ;  but  I  differ  very 
widely  from  him,  when  he  would  insinuate, 
that  the  just  complaints  of  a  numb^  of  meo, 
who  suffer  under  a  bad  admiaistratimi,  is  libel- 
ling that  administration.  Had  1  believed  tbtf 
to  be  law,  1  should  not  have  given  the  Court 
the  trouble  of  hearing  any  thing  that  1  could  say 
in  this  cause.  I  own,  when  I  read  tbe  informa- 
tion, 1  had  not  the  art  to  find  out  (without  the 
help  of  Mr.  Attorney's  innuendos)  that  the  go- 
vernor was  the  person  meant  in  every  period  of 
that  news-paper ;  and  1  was  inclined  to  believe^ 
that  they  were  wrote  by  some,  who  from  an  ex- 
traordinary zeal  for  liberty,  had  misconstrued 
tbe  conduct  of  some  persons  in  authority  into 
crimes  ;  and  that  Mr.  Attorney,  out  of  his  too 
great  zeal  for  power,  bad  exhibited  this  infor- 
malion,  to  correct  the  indiscretion  of  my 
client ;  and  at  the  same  time,  to  shew  his  su- 
periors the  great  concern  he  hail,  lest  they 
should  be  treated  with  any  undue  freedom. 
But  from  what  Mr,  Attorney  has  just  now  said, 
to  wit,  That  this  prosecution  was  directed  by  the 
governor  and  council,  and  from  the  extraordi- 
nary appearance  of  people  of  all  conditioM 
which  I  observe  in  Court  upon  thb  occasion,  I 
have  reason  to  think,  that  those  in  tbe  admi- 
nistration have  by  this  prosecution  sometbing 
more  in  view,  and  that  the  people  belie»e 
they  have  a  good  deal  more  at  stake  than  I 
apprehended ;  and,  therefore,  as4t  is  become  my 
duty,  to  be  both  plain  and  particular  iu  tbii 
cause,  I  beg  leave  to  bespeak  the  patience  of 
the  Court. 

I  was  in  hopes,  as  that  terrible  court,  where 
those  dreadful  judgments  were  given,  and  that 
law  established,  which  Mr.  Attorney  has  pro- 
duced for  authorities  to  support  this  cause,  was 
long  ago  laid  aside,  as  the  most  dangerous 
court  to  the  liberties  of  the  people  of  England 
that  ever  was  known  in  that  kingdom ;  that 
Mr.  Attorney  knowing  this,  would  not  have 
attempted  to  set  up  a  Siar- Chamber  here,  norte 
make  their  judgments  a  precedent  to  us  :  fof 
it  is  well  known,  that  what  would  have  bero 
judged  treason  in  those  days  for  a  man  to  speak, 
I  think,  has  since  not  only  been  praciiwdas 
lawful,  but  the  contrary  doctrine  has  been  held 
to  be  law.   > 

In  Brewster's  case,  for  printing,  That  the 
subjects  might  defend  their  rights  and  liberties 
by  arms,  in  case  the  king  should  go  about  to 
destroy  them,  he  was  told,  by  tbe  cnief-justioe, 
that  it  was  a  great  mercy  he  was  not  proceeded 
against  for  his  life ;  for  that  to  say  tbe  kiog 
coidd  be  resisted  by  arms  in  ftoj  CAse  irbat- 
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loever,  #u  express  treason.  And  yet  we  see, 
sioce  that  time,  Dr.  SachevereU  wan  sentenced 
io  the  highest  court  in  Great  Britain,  for  say- 
is^,  that  such  a  resistance  was  not  lawful. 
B^des,  as  times  have  made  very  great 
changes  io  the  laws  of  Eoi^land,  so  in  my 
opioion,  there  is  good  reason  &at  places  should 
do  80  too. 

Js  it  not  surprising  to  see  a  snbject,  upon  his 
receiving  a  commission  from  the  king  to  be  a 
fOferoorof  a  colony  in  America,  immediately 
imagtoiDg  himself  to  he  rested  with  all  the 

Ererogatires  belonpng  to  the  sacred  person  of 
is  prince?  And  which  is  yet  more  astonishing, 
to  tee  that  a  people  can  be  so  wild  as  to  allow 
of  and  acknowledge  those  prerogaliTes  and  ex- 
emptions, e?en  to  their  own  destruction  P  Is  it 
10  bard  a  matter  to  distinguish  between  the 
majesty  of  our  sovereign,  and  the  power  of  a 
^vernor  of  the  phintations  ?  Ts  not  this  making 
very  free  with  our  prince,  to  apply  that  regard, 
obedience  and  allegiance  to  a  subject  which  is 
doe  only  to  oar  sovereign  ?  And  yet  in  all  the 
cases  which  Mr.  Attorney  has  cited  to  shew 
the  doty  and  obedience  we  owe  to  the  supreme 
magistrate,  it  is  the  king  that  is  there  meant 
and  understood,  though  Mr.  Attorney  is  pleased 
to  urge  them  as  authorities  to  prove  the  hei- 
oousness  of  Mr.  Zengfer's  offence  against  the 
governor  of  New- York.  The  several  planta- 
tkms  are  compared  to  so  many  large  corpora- 
tions, and  perhaps  not  improperly ;  and  can 
any  one  give  an  instance,  that  the  mayor  or 
bend  of  a  corporation  ever  put  in  a  claim  to  the 
lacred  rights  of  majesty?  Let  us  not  (while 
we  are  pretending  to  pay  a  great  regard  to  our 
prince  and  bis  peace)  make  iold  to  transfer 
that  allegiance  to  a  subject,  which  we  owe  to 
our  king  only.     What  strange  doctrine  is  it,  to 

g ess  every  thing  for  law  here  which  is  so  in 
Dgland  ?  I  believe  we  should  not  think  it  a 
favour,  at  present  at  least,  to  establish  this 
practice.  In  England  so  great  a  regard  and 
reverence  is  had  to  the  judges,  (C.  3  Inst. 
140.)  that  if  any  man  strikes  another  in  West- 

'  minster-hall,  while  the  judges  are  sitting,  he 
shall  lose  his  right-hand,  and  forfeit  his  land 
sad  goods   for  so  doing.    And    though  the 

''  judges  here  claim  all  the  powers  and  autho- 
rities within  this  government,  that  a  court  of 
King's- bench  has  in  England,  yet  I  believe 
Mr.  Attorney  will  scarcely  say,  that  such  a 
punishment  could  be  legally  inflicted  on  a  man 
^committing  such  an  offence,  in  the  pre- 
sence of  the  judges  sitting  in  any  court  within 
the  profince  of  New- York.  The  reason  is  ob- 
^ioos;  aqnarrelor  riot  in  New -York  cannot 
P^bly  be  attended  with  those  dangerous  con- 
■eqocnces  that  it  might  in  Westminster- hall ; 
>M»r{l  hope)  will  it  be  alleged,  that  any  misbe- 
^viour  to  a  governor  in  the  plantations,  will, 
bought  to  TO  judged  of  or  punished,  as  a  like 
aodutifulness  would  he  to  our  sovereign.  From 
fll  which,  I  hope  Mr.  Attorney  will  not  think 
>t  proper  to  apply  his  law -cases  (to  support  the 
f>ase  of  bis  governor),  which  have  only  been 
judged,  where  the  kipg'a  aafety  or  honour  was 


concerned.  It  will  not  be  denied  but  that  a 
freeholder,  in  the  province  of  New-York,  has 
as  good  a  right  to  the  sole  and  separate  use  of 
his  lands,  as  a  freeholder  in  England,  who  has 
a  right  to  bring  an  action  of  trespass  against 
his  neighbour,  for  suffering  hi^  horse  or  cow 
to  come  and  feed  upon  hia  lauds,  or  eat  his 
corn,  whether  inclosed  or  not  inclosed;  and 
yet  I  believe  it  would  be  looked  upon  as  a 
strange  attempt  for  one  man  here  to  bring  aa 
action  against  another,  whose  cattle  and  horses 
feed  upon  his  grounds  not  inclosed,  or  indeed 
for  eating  and  treading  down  his  corn,  if  that 
were  not  inclosed.  Numberless  are  the  in- 
stances  of  this  kind  that  might  be  giveui  to 
shew,  that  what  is  good  law  at  one  time,  and 
in  one  place,  is  not  so  at  another  time,  and  in 
another  place ;  so  that  1  think  the  law  seems 
to  expect,  that  in  these  parts  of  the  world,  men 
should  take  care,  by  a  good  fence,  to  preserve 
their  property  from  the  injury  of  unruly  beasts. 
And  perhaps  there  may  be  as  good  a  reason 
why  men  should  take  the  same  care,  to  make  - 
an  honest  and  upright  conduct  a  fence  and 
security  against  the  injury  of  unruly  tongues. 

Mr.  Attorney,  1  don't  know  what  the  gen- 
tleman means,  by  comparing  cases  of  free- 
holders in  England  .with  the  freeholders  here. 
What  has  this  case  to  do  with  actions  of  tres- 
pass, or  men's  fencing  their  ground?  The 
case  before  the  Court  is,  W^hether  Mr.  Zenger 
is  guilty  of  libelling  bis  excellency  the  go- 
vernor of  New- York,  and  indeed  the  whole 
administration  of  the  government?  Mr.  Uam'd- 
ton  has  confessed  the  printing  and  publishing, 
and  1  think  nothing  is  plainer,  than  tliat  the 
words  in  the  information  are  scandalous,  and 
tend  to  sedition,  and  to  disquiet  the  minds  of 
the  people  of  this  province.  And  if  such 
papers  are  not  libels,  1  think  it  may  be  said, 
there  can  be  no  such  thing  as  a  libel. 

Mr.  Hamilton.  May  it  please  your  honour, 
I  cannot  agree  with  Mr.  Attorney ;  for  though 
I  freely  acknowledge  that  there  are  such  things 
as  libels,  yet  I  must  insist  at  the  same  time, 
that  what  my  client  is  charged  with,  is  not  a 
libel ;  and  I  observed  jnst  now,  that  Mr.  At- 
torney, in  defining  a  libel,  made  use  of  the 
M'ords,  scandalous,  seditious,  and  tend  to  dis- 
quiet the  people;  but  (whether  with  design,  or 
not,  I  will  not  say)  he  omitted  the  word  false. 

Mr.  Attorney,  I  think  1  did  not  omit  the 
word  false :  but  it  has  been  said  already,  thai 
it  may  be  a  libel,  notwithstanding  it  may  be 
true. 

Mr.  Hamilton,  In  this  I  must  still  differ  with 
Mr.  Attorney  ;  for  I  dejuMuI  upon  it,  we  are 
to  be  tried  upon  this  information  now  before  * 
the  Court  and  jurv,  and  to  which  we  have 
pleaded  Not  Guilt3r,  anil  bv  it  we  arc  charged 
with  printing  and  publishing  a  certain  false, 
malicious,  seditions  and  scandalous  libel.  This 
word  false  must  have  some  meaning,  or  else 
how  came  it  there  ?  I  hope  Mr.  Attorney  wili 
not  say  he  put  it  there  by  chance,  and  I  am  of 
opinion  his  information  would  not  be  goo4 
witU<uit  it.    But  to  shew  that  it  is  th^  princi* 
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pal  tfabg,  vbMh,  in  ny  Apiiiioo,  micfii  ft 
fibelf  1  pot  the  case,  the  ioformatioii  bad 
been  for  priiilioi;  and  poUisb  w  a  certaoi  Ime 
libel,  •vouid  tbat  be  tbe  eane  tbm^  P  Or  eoald 
Mr.  Aifconaey  suppart  aiush  an  iaMrmation  by 
wiy  precedeiit  in  tlie  Englisb  law  ?  Ne,  the 
lalaboed  makes  the  scandal,  and  botb  make 
the  libel.  And  l«  shew  «be  Court  tbat  1  am 
in  goad  earnest,  and  to  sa?e  tbe  Court's  time, 
and  Nr.  Attorney's  trooble,  f  iriti  apree^  tbat 
if  be  can  nroee  tbe*facts  ebai^gfed  upon  «s  to 
be  false,  I'll  own  tbem  to  be  seandalous,  se» 
ditious,  and  a  IAmI.  6o  tbe  work  seems  now 
le  be  pretty  mneb  sbortened,  and  Mr.  Attorney 
baa  now  only  to  prore  tbe  word  false,  in  osdcr 
to  make  us  i^ilty. 

Mr.  Atttmey,  We  bave  netbing  te  prove  \ 
jroa  bave  confessed  the  printing  Mid  publisb* 
ing;  but  if  it  was  neoessary  (as  I  insist  it  is 
net),  bow  can  we  prove  a  negfattvef  Bat  I 
bApe  some  regard  will  be  had  to  tbe  autbo* 
X  ritMs  tbat  bate  been  produced  ;  and  tbat  sop* 
peeing  all  tbe  words  to  be  true,  yet  tbat  wtil 
not  help  tbem ;  that  chief  jiMtioe  Holt,  in  bis 
charge  to  the  jury,  in  the  case  of  Tutchin, 
■wde  no  distinction,  whether  Totcfain's  papers 
were  true  or  false;  and  as  chief  justice  Holt 
ban  made  no  distinction  in  that  case,  so  nene 
•ogbt  to  he  made  bete;  nor  can  it  be  shewn 
ui  all  that  case,  there  waa  any  qaestion  made 
about  tlieir  being  false  or  true. 

Mr.  HttmiUon,  I  did  expect  to  hear,  that  a 
negative  cannot  be  proved ;  but  eve^  body 
knows  there  are  many  exceptions  to  that  ge- 
neral rule ;  for  if  a  man  is  charged  with  kilU 
'mi^  another,  or  stealing  his  neighbour's  horse ; 
if  he  is  innocent  in  tbe  one  case,  be  may 
prove  tbe  man  said  to  be  killed  to  be  really 
alive ;  and  tbe  horse  said  to  be  stolen,  never  to 
bare  been  out  of  bis  master's  stable,  &o.  and 
this  I  think  is  proving  a  negative.  But  we 
will  save  Mr.  Attorney  the  trouble  of  proving 
a  negative,  and  take  the  onuM  probandi  npon 
ourselves,  and  prove  those  very  papers  that  are 
called  libels  to  be  true. 

Mr.  ClUefJuttiee,  You  cannot  be  admitted, 
Mr.  Hamilton,  to  give  the  truth  of  a  libel  in 
•vkience.  A  libel  is  not  to  be  justified ;  for  it 
is  nevertheless  a  libel  that  it  is  true. 

Mr.  Hamilton.  I  am  sorry  the  Court  has  so 
■oon  resolved  uiion  that  piece  of  law  $  I  ex- 

r^ted  first  to  have  been  heard  to  that  point, 
have  not  in  all  my  reading  met  wKh  an  au- 
thority that  saj^s,  we  cannot  be  admitted  to 
^ive  tne  truth  m  evidence,  upon  an  informa- 
tion for  a  libel. 

Mr.  Chief  Juttiee.  The  law  is  dear,  tbat 
you  cannot  justify  a  libel. 

Mr.  Hamiltam,  I  own  that,  may  it  please 
your  honour,  to  be  so ;  but  with  snbmission  I 
understand  the  word,  justified,  there  to  'be  a 
justification  by  plea,  as  it  is  in  the  case  upon 
an  indictment  tor  murder,  or  an  assault  and 
battery;  there  the  prisoner  cannot  jiwtify,  but 
plead  Not  Guiltv :  yet  it  will  not  be  denied  but 
he  may,  and  always  is  admitted  to  give  tbe 
truth  of  tbefacty  or  any  other  mailer,  in  evi- 


[700 

deaoe,  wbieb  goes  to  bis  ae^nitbil;  m  m 
BMirder  he  may  prove  it  was  io  dsfeoos  sf  Ui 
life,  bis  house,  &c.  and  m  assault  and  beany, 
he  may  give  in  evidence,  tbat  tbe  other  pstqr 
struck  &st,  and  in  botb  cases  be  will  be  so- 
knitted.  And  in  this  sense  I  nndefitmdtlis 
word  jnstify,  wlien  appUed  to  the  esse  bcina 
the  Court. 

Mr.  Cbief  Juttiee.  I  pray  shew  that  yeacui 
give  tlie  truth  of  a  libd  ia  evidence. 

Mr.  HamiUon.  I  am  ready,  both  frsm  what 
1  understand  to  be  the  aathoritics  in  tbeesM, 
and  from  tbe  reason  of  tbe  thing,  to  shew  dm 
we  may  lawfully  do  so.  Bat  bcre  I  bwietfe 
to  observe,-  that  informations  for  iifads  ii  t 
diild,  if  not  born,  yet  named  np,  sad  brsogbt 
to  full  maturity,  m  the  Court  ef  the  fitsr* 

Mr.  Chief  Juttiee.  Mr.  Hamilton,  ysa'l 
find  yourself  mistaken ;  for  in  Coke's  imii' 
iiites  yeq'H  find  inforoiatwM  for  bbsb,  hn 
before  the  Court  of  Star-Chamber. 

Mr.  Hamiiton.    1  thank  yoor  boaonr ;  tbit 
is  an  authority  I  did  propose  to  speak  to  by  ss4 
bye :  but  as  yon  have  mentioned  it,  1*11  itai 
tbat  authority  now.    I  think  it  is  in  the  S  Co. 
Inst,  under  title  Libel ;  it  is  {be  case  of  Jobs 
da  Northampton  for  a  letter  wfote  to  Rsbffi  di 
Ferrere,  one  of  tbe  king's  privy  council,  (Cflks 
3  lost.  174,)  concerning  sir  WHUam  Scst,  sbitf 
justice,  and  bis  fdlows ;  but  it  does  not  appmr 
to  bare  been  upon  infin'mation ;  and  I  have  gsd 
grounds  to  say  it  was  upon  indictment,  ss  wii 
the  case  of  Adam  de  Raveosworth,  just  awa- 
tinned   before  by  lord  Coke  under  the  sans 
title ;  and  1  think  there  cannot  be  a  grratar,  it 
least  a  pldner  authority  for  ns,  than  tbe  jodg- 
ment  in  the  case  of  John  de  NortbsmfMO) 
which  mv  lord  has  set  down  at  large.    **  B 
quia  prsedictus  Johannes  eognorit  dictani  lim^ 
ram  per  se  ocitntam  Roberto  de  Ferrers,  ^ 
est  de  Condlio  Regis,  qum  liters  coatinet  ia  M 
nullam   veritatem,"   dec     Now  Sir,  by  tba 
judgment  it  appears  tbe  libellous  words  woe 
utterly  folse,  and  there  the  fobhood  wm^ 
crime,  and  is  the  ground  of  tbat  judgmcsl^ 
and  is  not  that  what  we  contend  for  ?    Do  ao* 
we  insist  that  the  falshood  makes  the  sesndalf 
and  both  make  the  libd  ?     And  bow  shdl  it  be 
known  whether  the  words  are  libdhras,  tbstiii 
true  or  false,  but  by  admitting  ns  to  prove  tben 
true,  since  Mr.  Attorney  wilf  not  undertake  to 
prove  them  folse  ?    Besides,  is  it  net  ogajs^ 
common  sense,  that  a  man  should  be  paniibd 
in  the  same  degree  for  a  true  libel  (If  any  suck 
thing  could  be)  as  for  a  folse  one  ?  1  know  it  n 
said,  tbat  truth  makes  a  Kbd  tbe  moreprsvek- 
ing,  and  therefore  the  offence  is  the  f*^^ 
and  consequently  the  judgment  aboovbetbs 
heavier.    Wdl,  suppose  it  were  so,  and  Id  ■• 
agree  for  once,  that  truth  ia  a  gvcaier  mo  than 
folsliood :  yet  ai  the  ofieneca  are  not  ^qbdrvo 
aa  the  punishment  is  arbitrary,  that  is,  •etv*' 
ing  as  tbe  judges  in  their  duerelian  shall  dired 
to  be  iofiictcd;  ia  it  not  absolatdy  neccsmiy 
that  they  aboold  know  whether  tbe  Hbel  is  traa 
or  ffllsoi  thai  they  amy  ^7  ibal  mwntkeiUo 
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tv  fupwlbn  Ibe  poaialMMat?  Fmt  woo)d  it 
Bitlieasad  cise,  if  Ibe  jftdgts,  for  wMit  of  a 
dflc  iafeiiBalioii,  fiboiikl  cmnec  to  gfve  m  te* 
rtrt  a jadsjiMot  tg aiiMt  a  oHUi  for  wriliag  or 
pnUMbiog  a  lia*  ^  for  writing  or  pobKshitig  a 
mik?  And  yet  ibis  (with  sobmisalon,)  as 
■NoitfOiMi  and  ridicidiMs  as  il  mav  seeas  to  ba^ 
ji  Iha  aalaral  eoosefaenetf  af  Mr.  Attorney's 


tbat  tmtb  makas  a  wone  libel  tban 
fidsboady  and  moal  foltow  firodi  bis  net  proviag 
bar  panels  to  be  false,  or  not  anffering  as  to 
pnf  e  tnem  to  be  tme.  Dot  tbia  ia  oa^  rea- 
noiog  jvfgm  tbe  caaey  and  I  wiH  now  proceed 
tatbew,  wfaotio*  my  opiaiOD  wiU  br  suffieieiit 
Is  iadaee  the  Cearl  to  allow  «s  te  prore  tbe 
tmb  of  tbe  words,  wbieir  in  tbe  tafbroiatioB 
sfe  called  iibdloiw.  And  first  I  tbink  tbeie 
aBoot  be  a  greater  authority  lor  us,  tban  tbe 
jarfgMent  I  just  nwv  naeDtiooed  in  tbe  ease  of 
JoM  da  Nortbampten,  and  tbat  was  ia  early 
timet,  and  before  tbe  Star-chamber  came  to  its 
fulness  of  )>ower  and  wickedness,  in  that 
jiidguenr,  as  I  ohserred,  tbe  falsliootl  ai  the 
fetter  whieb  was  wrote,  is  assigDed  as  tbe  rcry 
gRMind  of  rhe  scnteoee.  Add  agreeable  to  this 
it  wss  orged  by  sir  Robert  Sawyer  in  the  trial 
sf  tbe  Ser en  Bnhops,*  tbat  the  falsity,  tbe  mai- 
Koe,  and  seditioaaoii  the  writing,  were  all  facts 
Id  be  proved^  But  here  it  may  be  said,  sir 
Rebert  was  one  of  tbe  Bishops'  cooBsel,  and  bis 
tmnncut  ia  not  tt»  be  allowed  for  law :  bat  I 
omr  it  only  to  sbewr  that  we  are  not  the  ftrst 
wbohare  insisted,  tbat  to  make  a  writing  a 
Bbel,  it  miut  be  Iklse.  And  if  tbe  argnment  of 
a  esnasel  most  hare  no  weight,  I  nope  there 
ofiH  be' more  regard  shewn  to  the  opinion  of  a 
jadge;  and  therefore  I  mention  tbe  words  of 
jBsiioe  Powel  in  tbe  same  trial,  where  he  says 
(of  tbe  Petition-  of  tbe  Bisfaops,  which  was 
csRed  a  libel,  and  opon  which  they  urere  pro* 
seeoied  by  information,)  that,  to  make  it  a 
libe!;  it  must  be  fklaa  and  malieiogs,  and  tend  to 
sedMkw*;  and  declared) '  aa  be  saw  no  lalahood 
or  iMdice  iii>  it,  be  was  of  opinion,  tbat  it  was  no 
KbcK  Now,  1  should  tbink  this  opinion- alone, 
ia  Iba  easie  of  tbe  kiog ,  and  in  a  caae  which 
tbat  king  biMt'so  much  ift  hearty  and  which  to 
tbiadsy  baa  never  been  contradicted,  might  be 
a  sificieot  authority,  to  entitle  us  to  tbe  liberty 
sf  pvofing  tbe  troth  of  the  papers,  which  in 
tbe-inibrosation  are  called  iblwe,  malvcions,  ae< 
dilisai,  and  acaadOhNis.  If  it  be  objected,  tbat 
tbo  opiniou  of  tbe  other  three  judgies  were 
sgainst  him,  I  answer,  tbat  tbe  censures  ^e 
JBdgBicnts  of  these  men  bare  undergone,  and 
the  approbatiMi  jostiee  Powel's  opinion,  his 
jodqwent  and  ooddoct  upon  tbat  trial,  baa  met 
with,  and  the  lionour  be  gained  to  himself,  for 
daring  to  speak  troth  at  such  a  time,  upon  such 
SAOceasion,  and  \w  tbe  reign  of  snch  a  kiog,  is 
aam  than  sulBoieDt^  tn  my  humble  opinion,  to 
varmntonr  insisting  on  bis  judgment,  as  a  hill 
•atbsrity  to  oar  porjiese ;  and  it  will  lie  upon 
Mr.  Attonsey  to  shew,  that  tliis  opinion  has, 
since  tbat  time,  been  denied  to  be  law ;  or  tbat 
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jaoike  Powe),  wfto  MtrieM  it,  bis  ere^  biek 
condemned-  or  blamed  for  it,  in  any  law-book 
extant  at  this  day  ;  and  thio,  I  wiH  reatnre  to 
say,  Mr.  Attorney  cannot  do.  But,  to  make 
this  point  yei  more  cVear»  if  any  thing  can  be 
clearer,  J  wilt,  on  our  part,  proceed  and  shevr, 
that  in  the  case  of  sir  Samuel  Barnardiston,  hia 
couHsely  notwithatOnding  he  stood  before  one 
of  tbe  greatest  monsters  that  ef^r  presided  in 
ao  EngTisb  court  (judge  Jefferics,)  insistrd  on 
tbe  vmx  ef  proof  tn^  tbe  maliee  and  srditioas 
intent  of  tbe  author,  of  what  was  called  abbel. 
And  in  the  case  of  Tntcbin,  which  seems  to  bn 
Mr.  Attorney's  chief  authority,  thai  c^asa  ia 
against  him  ^  lor  he  was,  upon  his  trial,  put 
npon  shewiiig^  the  trutb  of  bis  papers,  but  did 
net;  at  least  tbe  prisoner  was  asked  by  the 
king's  counsel,*  Whether  he  would  say  they 
weretrne?  And  as  he  nerer  pretended  tbat 
tb^  were  true,  the  chief  justice  was  not  to  say 
so.  But  the  point  will  still  be  clearer,  on  our 
side,  from  Fuller's  case,f  fur  falselv  and  wickv 
erily  causing  to  be  printed  a  false  and  scandatoas 
libel,  in  which  (amongst  other  things)  were 
contained  these  words.  **  Mr.  Jones  bao  also 
made  oath,  tbat  he  paid  6,000/.  more,  by  tbo 
late  king's  order,  to  several  persons  in  places  of 
trust,  tlrat  tboy  might  complete  my  ruin,  and 
ioralidate  me  for  ever.  Nor  is  this  all ;  .for 
the  same  Mr.  Jones  will  prore,  by  ondeniabia 
witness  and  demonstration,  that  be  has  distri- 
bmed  more  tba^*  i80,000i.  in  eight  years  last 
past,  by  the  French  king's  order,  to  persons  id 
pot)lio  trust  in  this  king(&m.'*  Here,  you  see, 
IS  a  scandaloua  and  infamous  cflbige  against 
the  late  king ;  here  is  a  chaixe,  no  less  than 
high  treason,  against  tbe  men  in  public  tro9t» 
for  receiving  money  of  tbe  French  king,  then 
in  actual  war  with  the  crown  of  Great  Britain  ; 
and  yet  tbe  Court  were  far  from  bearing  him 
down  with  tbat  Star-chamber  doctrine,  to  wit^ 
that  it  was  no  matter,  whether  what  he  said 
vran  true  or  folse ;  no,  on  the  contrary,  lord 
diief  justioe  Holt  ufcs  Puller,  '*  Can  yon  make 
it  appear  tbey  ane  tree  ?  Have  you  eny  wit-' 
n^ses?  You  might  bare  had  snbpmnas  for 
your  witnesses  against  this  day.  If  yon  take 
upon  you  to  write  such  things  as  you  are 
charged  with,  it  lies  upon*  you  to  prore  them 
tnie,  at  your  peril.  If  yon  bafe  any  witaesset, 
I  will  hear  them.  Bow  came  yon  to  write 
those  books  which  are  not  true?  If  you  bare 
any  witnesses  produce  them.  If  yon  can  off)sr 
any  matter  to  prore  what  you  bare  wrote,  let 
us  hear  h.''  Thus  said,  and  thus  did,  tbat  great 
man,  lord  chief  justice  Holt,  upon  a  trial  of  the 
like  kind  with  ours  $  and  the  rule  laid  down  by 
him,  ifl  this  case,  is,  that  he  wlio  will  take  upon 
him  to  vi^ite  things,  it  lies  upon  him  to  prove 
them  at  his  peril.  Now,  Sir,  tre  bare  acknow- 
ledged the  printing  and'  poblishing  of  thosO 
papers,  set  forth  in  the  information,  and  (with 
the  leave  of  the  Court)  agreeable  to  tbO  rttin 
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laid  down  by  chief  justice  [lolt,  wo  are  ready 
to  prove  them  to  he  true,  at  our  peril. 
Mr.  Chief  Justice,  Let  me  see  the  book. 

Here  the  Court  had  the  Case  under  conside- 
ratioQ  [a  considerable  time,  and  every  one  was 
silent. 

Mr.  Chief  Justice.  Mr.  Attorney,  you  have 
heard  wliat  Mr.  Hamilton  has  said,  and  the 
eases  he  has  cited,  for  havinf^  his  i^itncsses 
examined,  to  prove  the  truth  of  several  facts 
contained  in  the  papers  set  forth  in  the  inlbr- 
matioD.    What  do  you  say  to  it  ? 

Att.  Gen,  The  law,  in  my  opinion,  is  very 
clear :  they  cannot  be  admitted  to  justify  a 
libel ;  for,  by  the  authorities  I  have  already 
read  to  the  Court,  it  is  not  the  less  a  libel  be- 
cause it  is  true.  I  think  I  need  not  trouble 
the  Court  with  reading  the  cases  over  ag^ain ; 
the  thing  seems  to  be  very  pbio,  and  1  submit 
it  to  the  Court. 
^  Mt,  Chief  Justice.  Mr.  Hamilton,  the  Court 
is  of  opinion,  you  ought  not  to  be  permitted  to 
prove  the  facts  in  the  papers :  these  are  the 
words  of  the  book,  **  It  is  far  from  being  a  jus- 
tification of  a  libel,  that  the  contents  thereof 
are  true,  or  that  the,  person  upon  whom  it  is 
made  had  a  bad  reputation,  sini»  the  greater 
appearance  there  is  of  truth  in  any  malicious 
invective,  so  much  the  more  provoking  it  is.'' 

Mr.  Hamilton,  These  are  Star-chamber 
cases ;  and  I  was  in  hopes  that  practice  bad 
been  dead  with  the  Comi. 

Mr.  Chief  Justice.  Mr.  Hamilton,  the 
Court  have  Mivered  their  opinion,  and  we  ex- 
pect you  will  use  us  with  good  manners :  you 
are  not  to  be  permHted  to  argue  against  the  opi- 
nion of  the  Court. 

Mr.  Hamilton.  With  submission,  I  have  seen 
the  practice  in  very  great  courts,  and  never 
heard  it  deemed  unmannerly  to 

Mr.  Chief  Justice.  After  the  Court  have  de- 
clared their  opinion,  it  is  not  good -manners  to 
insist  upon  a  point  in  which  you  are  over-ruled. 

Mr.  Hamlton,  I  will  say  no  more  at  this 
time :  the  Court,  1  see,  is  against  us  in  this 
point ;  and  that  I  hope  I  may  be  allowed  to 
say. 

Mr.  Chief  Justice.  Use  the  Court  with 
good-  manners,  and  you  shall  be  allowed  all 
the  liberty  you  can  reasonably  desire. 

Mr.  UamiUon,  I  thank  your  honour.  Then, 
gentlemen  of  the  jury,  it  is  to  you  we  must 
now  appeal,  for  witnesses  to  the  truth  of  the 
facts  we  have  offered,  and  are  denied  the  li- 
berty to  prove ;  and  let  it  not  seem  strange, 
that  1  apply  myself  to  you  in  this  manner ;  I 
am  warranted  so  to  do,  both  by  law  and  reason. 
The  law  supposes  you  to  be  summoned  out  of 
the  neighbourhood  where  the  fact  is  alleged  to 
be  committed  ;  and  the  reason  of  your  being 
taken  out  of  the  neighbourhood  is,  because  you 
are  supposed  to  have  the  best  knowledge  of  the 
fact  that  is  to  be  tried.  And  were  you  to  find 
a  verdict  against  my  client,  you  must  take 
upon  yon  to  say,  the  papers  referred  to  in  the 
informatioD,  and  which  wt  acknowledga  we 


printed  and  published,  are  false,  aeaiMialaQSi 
and  seditious  ;  but  of  this  I  can  have  no  appre- 
hension. You  are  citizens  of  New  York :  yoa 
ar^e  really,  what  ihe  law  supposes  you  to  be, 
honest  and  lawful  men ;  and,  according  to  my 
brief,  the  facts, which'' we  offer  to  prove  were 
not  committed  in  a  corner ;  they  are  iwts* 
riously  known  to  be  true;  and  therefore  in 
your  justice  lies  our  safety.  And  as  vie 
are  denied  the  liberty  of  giving  evidence,  to 
prove  the  truth  of  what  we  have  published, 
will  beg  leave  to  lay  it  down  as  a  standing  rale 
,  in  such  cases.  That  the  suppressing  of  evi- 
dence ought  always  to  be  taken  for  the 
strongest  evidence ;  and  I  hope  it  will  llavc 
that  weight  with  you.  But  since  we  are  not 
admitted  to  examine  our  witnesses,  I  will  en* 
deavour  to  shoiten  the  dispute  with  Mr.  At* 
torney ;  and  to  that  end,  1  desire  he  would  fa* 
vour  us  with  some  standard  definition  of  a  libel, 
by  which  it  may  be  certainly  known,  whether 
a  writinpf  he  a  libel,  yea  or  not. 

Att.  Gen.  The  books,  I  think,  have  giveo  a 
very  full  definition  of  a  libel:  they  say  (1 
Hawk.  chap.  7d,  §  1,  ei  te</.) it  is,  **  ina strict 
sense,  taken  fur  a  malicious  defamation,  ei* 
pressed  either  in  writing  or  printing,  and  teod- 
lug  either  to  blacken  the  memory  of  one  wboii 
dead,  or  the  reputation  of  one  who  is  alive,  and 
to  expose  him  to  public  hatred,  contempt  or  ri- 
dicule. §  2.  But  it  is  said,  That,  in  a  larger 
sense  the  notion  of  a  libel  may  be  applied  to 
any  defamation  whatsoever,  expressed  either 
by  signs  or  pictures,  as  by  fixing  up  a  ^lows 
as^aiost  a  man's  door,  or  by  painting  him  in  a 
shameful  and  ignominious  manner.  §.  3,  And 
since  the  chief  cause  for  which  the  law  so  se- 
verely punishes  all  offences  of  this  nature,  if 
the  direct  tendency  of  them  to  a  breach  of  polh 
lic  peace,  by  provoking  the  parties  injured, 
their  friends  and  families,  to  acts  of  revenge, 
which  it  would  be  impossible  to  restrain  by  the 
severest  laws,  were  there  no  redress  from  pub- 
lic justice  for  injuries  of  this  kind,  which,  ofaU 
others,  are  most  sensibly  felt ;  and  since  tba 
plain  meaninj^  of  such  scandaj,  as  is  expressed 
by  signs  or  pictures,  is  as  obvious  to  oonuaon 
sense,  and  as  easily  understood  by  everv  oom« 
mon  capacity,  and  altogether  as  prevokiaf  as 
that  which  is  expressed  by  writing  or  printingy  * 
why  should  it  not  be  equally  criminal  f  §  4. 
And  from  the  same  ground  it  seemelh  slss 
clearly  to  follow,  that  such  scandal,  as  is  ex* 
pressed  in  a  scofiing  and  ironical  manner, 
makes  a  writing  as  properly  a  libel,  as  that 
which  is  expressed  in  direct  terms ;  as  where  a 
writing,  in  a  taunting  manner  reckoning  up  se- 
veral acts  of  public  charity  done  by  one,  says,  ^ 
You  will  not  play  tlie  Jew,  norKie  Hypoarite, 
and  80  goes  on  in  a  strain  of  ridicide  to  insi- 
nuate, that  what  he  did  was  owing  to  his  vain- 
glory; or  where  a  writing,  pretending  tore- 
commend  to  one  the  characters  of  several  great 
men  for  his  imitation,  instead  of  taking  no- 
tice of  what  they  are  generally  esteemed  fa* 
mous  for,  pitched  on  such  qualities  only  wbica 
their  enemies  charge  tbetu  with  the  want  of » 
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H  byjnupMlMf  «iicb  aone  «o  be  imitated  for 
bis  mnge,  whe  is  known  to  be  a  gnat  tutes- 
iMa,  bat  no  aordier ;  and  another  to  be  imitated 
ftr  bit  Icaraiog,  who  is  known  to  he  a  great 
geaeral,  bat  no  acbolar,  See.  which  kind  of 
Wfkb^^  is  as  weH  ooderstood  to  mean  only  to 
apbniid  the  parties  with  the  want  of  these  qaa* 
lilies,  as  if  It  had  difeetly  and  expressly  done 
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Mr*  HmmUon,  Ay,  Mr.  Attorney;  hat  what 
ctrtahi  kandard  rule  hare  the  books  laid'down, 
bjT  which  we  ean  oertainly  know  whether  the 
vwdior  the  si^s  are  malfcions?  Whether 
tbey  sie  delhmatory  ?  Whether  they  tend  to 
tbe  breach  of  the  peace,  and  are  a  sn^cient 
|rosnd  to  provoke  a  man,  his  family,  or 
ninds,  to  aOtrof  rerenffe,  especially  those  of 
tbeironiealsoft  of  words  ?  And  what  role  bare 
yon  lo  know  when  I  write  ironically  ?  I  think  it 
wooM  be  hard,  when  I  say,  Such  a  man  is  a 
wiTwoithy,  faanest  gentleman,  and  of  fine 
aoserslanding,  that  tho'efbre  I  meant  be  was  a 
JtBSTe  orti  fool. 

AH,  Gen.  I  think  Hie  books  are  rery  foil:  it 
luiid  in  1  Hawk.  p.  195,  jiist  now  read, 
I*  That  soch  scandal  as  is  expressed  in  a  scoff- 
ing: and  Hwical  manner,  makes  a  writing  as 
Wtrly  a  libel,  as  that  which  is  expressed  in 
wect  terms ;  as  where  a  writing,  in  a  taunt- 
Isf  manner  says,  reckoning  up  sereral  acts  of 
«btrity  done  hj  one,  Yon  wiH  not  play  the  Jew 
« the  hypocnl<e ;  and  so  goes  on  to  insinnate, 
ttat  wbai^  did  was  owing  to  his  yain-glory, 
fce.  which  kind  of  writing  is  as  well  nnder- 
Jjwd  to  mean  only  to  npbraid  the  parties  with 
tte  want  of  ibeiM  qnaltties,  as  if  H  had  directly 
•rf  eipreisly  «lone  so."    I  think  nothing  can 
ve  plainer  or  more  foil  than  these  words. 
^Wr.  Homlton.    I  agree  the  words  are  rery 
phn ;  and  I  sliall  not  scrapie  to  allow  (when 
^e  am  acreed  that  the  words  are  false  and 
iandaloas,  and  were  spoken  in  an  ironical  and 
•»^  manner,  %cc.)  that  they  are  really 
"Wloas ;  bat  bore  still  occars  the  uncertainty, 
^bieb  makes  the  diffiealty  to  know  what  words 
«» icandahMis,   and  what  not ;    for  yon  say, 
W  ««y  fce  acaodatons,  true  or  false  :  besides, 
bsw  shall  we  know  whether  the  words  were 
■|*ba  in  a  soofBng  and  ironical  manner,  or 
JowMly  p    Or  how  can  yon  know,  whether 
nemen  did  not  think  as  he  wrote  P  For,  by 
JWM"  mle,  if  he  did,  it  is  no  irony,  and  conse- 
laeally  no  libel.    Bat,.nnder  taroar,  Mr.  At- 
*««ey,  I  think  the  same  hook,  and  the  same 
•wtwo,  win  ahew  m  the  only  rule  by  which 
w  tbese  thinga  are  to  he  known.    The  words 
lie  these;    «  which  kind  of  writing  is  as  well 
wwerrtood  io  mean  only  to  upbraid  the  par- 
»•  with  the  want  of  these  qualities,  as  if  they 
"•[•^Wctly  and  expressly  done  so.»    Here,  it 
*  pnb,  tbe  words  are  scandaloos,  scoffing,  and 
'"•ical,  only  as  they  are  understood  5   Iknow 
>0mlehiid  down  In  the  books  but  this;    1 
*2o,  as  the  words  are  understood. 
J^' ChUf  Juitiee.   Mr.  Hamilton,  do  yon 
2|w  It  m  hard  to  know  when  words  are  iro- 
■«,  or  spoke  in  a  fusfO^q  manner  ? 


ttt.  Hamilton.  1  own  it  may  be  known  ; 
bat  I  insist,  tbe  only  rule  to  know  is,  as  I  do  ot 
can  understand  them :  I  have  no  other  rule  to 
go  by,  but  as  I  understand  them. 

Mr.  Ckkf  JuiHce.  That  is  certain.  AV 
words  are  libelous,  or  not,  as  they  are  under- 
stood. Those  who  are  (0  judge  of  the  words, 
mu^  jadge  whether  they  are  scandalous  o^ 
ironical,  tend  to  the  breach  of  the  peace,  or  ara 
sedrtiouaai  there  can  be  no  doubt  of  it. 

Mr.  Hamilton.  I  thank  your  honour ;  T  an^ 
fhd  to  find  the  Court  of  this  opinion.  Theik 
It  follows,  that  those  twelve  men  must  under* 
stand  the  words  in  the  information  to  be  scan* 
dalous,  that  is  to  say,  false ;  for  I  think  it  it 
not  pretended  they  are  of  the  ironical  sort ;  and 
when  they  understand  the  words  to  be  so^  they 
will  say  we  are  gUftty  of  publishing  a  falsa 
libel,  and  not  otherwise. 

Mr.  Chief  Juitiee.  No,  Mr.  Hamilton  ;  tbh 
jory  may  find  that  Mr.  Zengerprinted  and  pub* 
lished  those  papers,  and  leave  it  to  the  Court  to  « 
judge  whether  they  are  libellous.  You  kn6# 
this  is  very  common :  it  is  in  the  nature  of  t 
Special  Verdict,  where  the  jury  leave  the  mat* 
ter  of  law  to  the  Court. 

Mr.  Hamilton.    1  know,  may  it  please  yout 
honour,  the  jur^*  may  do  so ;  hat  1  do  likewisa  ' ' 
know  they  may  do  otherwise.     I  know  they 
have  the  right,  beyond  all  dispute,  to  determine 
both  the  law  and  *the  fact ;  and  where  they  d^ 
not  doubt  of  tbe  law,  they  ought  to  do  so. 
This  of  leaving  it  to  the  judgment  of  the  Court, 
whether  the  words  are  libellous  or  not,  i^ 
effipct,  renders  juries  useless  (to  say  do  worse) 
in  many  cases ;    hat  this  1  shall  have  occasioa 
to  speak  toby-and-bve:  and  I  will,  with  th^ 
Coori's  leave,  proceed  to  examine  the  inaonve^ 
niences   that  must  inevitably  arise  from  th(^ 
doctrines  Mr.  Attorney  has  laid  down ;  and  I 
observe,  in  sopportof  this  prosecution,  he  hak 
frequently  repeated  the  words  Ukeo  from  th^ 
case  of*  Libellis  Famods,  in  5  Co.    This  is  in- 
deed  the  leading  case,  and  that  to  which  sAmoat 
all  the  other  cases  iipon^the  subject  of  libels  d^ 
refer;  and  f  must  insist  upon  saying,  that,  ae» 
cording  asthis  caseseems  to  be  understood  by;tha 
Court  and  Mf.  Attorney,  it  is  not  law  at  this 
day !   for  though  I  own  it  to  he  base  and  ua* 
worthy  to  scandalize  any  man,  yea,  I  think  it 
is  even  villainous  to  scandalise  a  person  of  pnbr 
lie  character;    and  I  will  go  so  far  into  Mr. 
Attorney's  doctrine  as  to  agree,  that  if  the 
faotts,  mistakes,  nay  even  tbe  vices,  of  such  a 
person  be  private  and  personal,  and  don't  affect 
the  peace  of  the  public,  or  the  liberty  or  pro- 
perty of  our  neighbour,  It  is  unmanly  and  un- 
mannerly to  expose  them,  either  by  word  or 
writing.  But  when  a  ruler  of  the  people  brings 
his  personal  ihtlings,  but  much  more  his  vices, 
into  his  administration,  and  the  people  find 
themselves  affected  by  them,  either  in  thehr 
Kherties  or  properties,  that  will  alter  the  case 
mkfhtily ;  andall  the  high  thin^  that  are  said 
infavour  of  rulers,  and  of  dignities,  and  upon 
the  side  of  power,  will  not^  be  able  to  stop  peo- 
ple's montna  when  they  feel  themsdves  o^ 
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j)re8sed,  I  mean  in  a  free  goferntnent.    It  is  I  been  seen  (and,  I  hopey  h  wfllalirayt  kfe») 


true,  in  times  past,  it  was  a  crime  to  speak 
.truth ;  and  in  tbat  terrible  court  of  otar- 
cbamber,  many  worthy  and  brave  men  suffered 
for  so  doing ;  and  yet,  even  in  that  court,  and 
.10  those  bad  times,  a  great  and  good  man  durst 
tay ,  what  I  hope  will  not  be  taken  amiss  of  me 
to  say  in  this  place,  to  wit,  "  The  practice  of 
.informations  fcir  libels  is  a  tword  in  the  hands 
of  a  wicked  king,  and  an  arrand  co^^d,to  cut 
down  and  destroy  the  innocent ;  the  one  cannot 
because  of  bis  high  statiyn,  and  the  other  dares 
pot,  because  of  his  want  of  courage,  revenge 
himself  in  another  manner." 

Att,  Gen,  Pray,  Mr.  Hamilton,  have  a  care 
what  you  say;  don't  go  too  farneither :  I  don't 
like  those  liberties. 

Mr.  Hamilton.  Sure,  Mr.  Attorney,  you 
won*t  make  any  ap))lications :  All  men  agree, 
that  we  are  governed  by  the  best  of  kings ;  and 
1  cannot  see  the  mean  Log  of  Mr.  Attorney's 
caution :  My  well  known  principles,  and  the 
sense  I  have  of  the  blessing  we  enjoy  under 
his  present  majeMy ,  make  it  impossible  for  me 
to  err,  and,  1  hope,  even  to  be  suspected,  in 
that  point  of  duty  to  my  king.  May  it  please 
vour  honour,  I  was  saying,  that  notwithstand- 
ing all  the  duty  and  reverence  claimed  by  Mr. 
Attorney  to  men  in  authority,  they  are  not  eX' 
evipi  from  observing  the  rules  of  common 
justice,  either  in  their  private  or  public  capa- 
pacities  ;  the  laws  of  our  mother-country  know 
no  exception.  It  is  true,  men  in  power  are  harder 
to  be  come  at,  for  wrongs  they  do,  either  to  a 
private  person,  or  to  the  public  ;  especially  a 
^vernor  in  the  plantations,  where  they  insist 
vuon  an  exemption  from  answering  complaints 
At' any  kind  in  their  own  government.  We  are 
indeed  told,  and  it  is  true  they  are  obltsfed  to 
^wer  a  suit  in  the  king's  courts  at  nest- 
minster,  for  a  wrong  done  to  any  person  here: 
But  do  we  not  know  how  impracticable  this 
is  to  most  men  among  us,  to  leave  their  tamHies, 
i(wbo  depend  upon  their  labour  and  care  for 
tfieir  livelihood)  and  carry  evidences  to  Britain, 
and  at  a  great,  nay,  a  far  greater  expence, 
4ban  almost  any  of  us  are  able  to  bear,  only  to 
prosecute  a  governor  for  an  injury  done  here  f 
But  when  the  oppression  is  general,  there  is  no 
xemed  V  even  that  way :  m,  our  constitution 
has  (blessed  be  God)  given  us  an  opportunity, 
iif  not  to  have  such  ^vrongs  redressed,  yet,  by 
our  prudence  and  resolution,  we  may  in  a  great 
measure  prevent  the  committing  of  snch 
wrongs,  by  making  a  governor  sensible,  that 
it  is  his  interest  to  be  just  to  those  ooder  his 
«are ;  for  such  is  the  sense  that  men  in  geno^ 
(I  mean  freemen)  have  of  common  .  lustice, 

that  when  they  come  to  know  tbat  a  chief  ma<^  «       ,  ^       . 

gistrate  abuses  the  power  with  which  he  is  in-     terest,  to  be  appointed  governors,  so  the  <^^4p 
trusted  for  the  good  of  the  people,  and  is  at-     of  their  appointment  is  not  less  manifest.    ^^ 

power  against  the    know  his  majeMy's  gracioos  intentions  to  w 


that  when  the  representatives  of  a  free  people 
are,  by  just  representations  tr  remoBStrtaoei, 
made  sensible  of  the  sufierkigs  of  their  feUow 
subjects,  by  the  abuse  of  power  in  the  basdi 
of  a  governor,  they  have  declared  (and  loudly 
too)  that  they  were  not  obliged  by  aiiv  law  to 
support  a  governor  who  soes  about  to  destroy  ft 
province  or  colony,  or  Sx&v  privileges,  whidi 
by  his  majesty  he  war  appointed,  aiiid  by  tht 
law  he  is  bound,  to  protect  and  encountge. 
But  I  pray  it  mav  be  considered,  of  wbfttuNls 
this  mighty  privilBgei  if  every  man  tbatsofoi 
must  be  silent P    And  if  a  man  must  betakes 
up  as  a  libeller,  for  telling  his  suiferiogi  to  bii 
neighbour,  I  know  it  niey  be  answered,  Haro 
you  not  a  legislature  P  have  you  not  a  Uoost 
of  Representatives,  to  whom  von  may  iwn- 
plainP  And  to  this  1< answer,  We  have:  Bet 
what  then  P  Is  an  Assembly  to  lie  troubled  wiih 
every  injury  done  by  a  governor  ?   Or  are  tbq^ 
to  hear  uf  nothing  but  what  those  in  the  admi" 
nistration  will  please  to  tell  themp   Orvfait 
sort  of  a  trial  must  a  man  bayeP   And  bov 
is  he  to  be  remedied ;  especially  if  the  cob 
were,   as    I  have   known   it  to  happen  in 
America  in  my  time,  that  a  governor  wbo  bii 
places  (I  will  not  say  pensions,  for,  I  believt 
they  seldom  give  that  to  another  which  tbcy 
can  take  to  themselves)  to  bestow,  a^d  caa  «r 
will  keep  the  sanpe  Assembly  (ator  be  has  no- 
delled  tnem  so  as  to  ge|.  a  mttiority  of  tbt 
House  in  bis  interest)  for  near  twice  seven  yean 
together  P  I  pray,  what  redresa  is  to  be  a- 
pected  for  an  honest  man,  who  makes  his  eon- 
plaint  against  a  goveraor  to  an  Assemblyt  wbo 
may  properly  enough  be  said  to  be  made  by 
the  same  governor  against  whom  the  cooipbiBt 
is  made  P   The  thing  answera  itself.'  No,  it  is 
natural,  it  is  a  privil^e^^I  will  go  ftitbff» 
it  is  a  right  which  all  iteemen  claimi  ftod  u* 
iutitled  to,  to  complain  when  they  are  hurt ;  Uiey 
have  a  riffht  pubncly  to  remonsurateagaiasttbe 
abuses  of  power,  in  the  strongest  terms,  to  pat 
their  neighbours  upon  thehr  guard,  against  tbt 
crafl  or  open  violence  of  men  in  authority,  aae 
to  assert  with  courage  the  sense  they  have  f£ 
tlie  blesdngs  of  liberty,  the  value  they  put  opoa 
it,  and  their  resolution  at  all  hazarts  to  pie- 
serve  it,  as  one  of  the  greatest  blesnitf(i  beavea 
can  bestow.    And.  when  a  House  of . Asaenblrj 
composed  of  honest  foeemen,  sees,  the  genial 
bent  of  the  people's  inclinations,  that  is  it 
which  must  and  will  (Fm  sure  it  ongbt  10) 
weigh  with  a  legislature,  in  spite  of  aQ  «* 
cra^  caressing,  f^od  cijoling,  made  use  of  by 
a  govei-nor,  to  divert  them  from  hearfceaiog^ 
the.  voice  of  their  country.    As  we  all  verywdl 
understand  the  true  reason,  why  gentkoes 
take  so  much  pains,  and  maJLc  snch  great  lo* 


tempting  to  turn  that  very  power  against  ., 
innocent,  whether  of  high  or  low  degree,  I  say, 
mankind  in  general  seldom  fail  to  interpose, 
and,  as  far  as  they  can,  prevent  the  destruction 
«f  their  fellow  subjects.     And  has  it  not  uHen 


BjeMy's  graaons 
subjects ;  he  desires  no  more  than  that  bia  p^' 
pie  in  the.plantations  should  he  kept  up  to  ^ 
duty  and  allegiance  to  the  crown  <*  ^^^^^ 
uin;  that  peace  may  be  pruRrrad  avQBg" 
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tfaem,  and  joiliee  impartially  adraiDifltereil ; 
tlwt  we  nay  be  gorerned  fn  aa  to  render  ua  aae* 
fbl  tootir  motber-country  by  eoooaragin^  uato 
make  and  raise  auch  oommoditiea  as  may  be 
aiefol  to  Great  Britain.  But  will  any  one  aay, 
that  ail  or  any  of  these  good  ends  are  to  be  et- 
iectfd  by  a  goyemor'a  setting  hia  people  toge- 
ther by  the  eare,  and  bv  the  aamatance  of  one 
part  of  tbe  people  to  plague  and  plunder  the 
ilber?  Tbe  comoiiaaion  which  governors  bear, 
while  tbey  execute  the  powera  given  them,  ac- 
eonlingto  tbe  intent  of  the  royal  grantor,  ex- 
'  pressed  in  their  commissiona,  reqnires  and  de- 
asrres  very  great  reverence  and  submission ;  but 
wheaa  governor  departs  from  the  doty  enjoined 
him  by  bis  sovereigii,  and  acts  as  if  he  was  less 
ueoaotable  than  the  royal  band  that  gave  him 
all  that  power  and  honour  which  he  is  possessed 
of,  tbia  sets  people  upon  examining  and  enqnir- 
h^  ioto  tbe  power,  authority,  and  duty  of  such 
ama^strate,  and  to  compare  those  with  his 
eoodoct ;  and  just  as  far  aa  they  find  he  exceeds 
the  bounds  of  bis  authority,  or  falls  short  in  do- 
iajf  impartial  joatice  to  the  |)eople  under  his  ad- 
ministration, ao  far  they  Tery  otien,  in  return, 
eome  short  in  then*  duty  to  such  a  governor. 
For  power  aione  will  not  make  a  man  beloved  ; 
aad  I  luve  heard  it  observed,  that  the  roan  who 
was  nettber  good  nor  wise  before  his  being 
■lade  a  governor,  never  mended  upon  his  pre- 
ferment, but  has  been  generally  observed  to  be 
worse:  for  men  who  are  not  endowed  with 
wisdom  and  virtue,  can  only  be  kept  in  bounds 
hr  tbe  Uw :  aud  by  how  much  the  farther  they 
think  tbemaelves  out  of  the  reach  of  the  law, 
hy  so  much  the  more  wicked  and  cruel  they 
are.  I  wish  there  vi^ere  no  instances  of  the  kind 
at  this  day.  And  wherever  this  happens  to  be 
the  case  of  a  governor,  unhappy  are  the  people 
lader  bis  administration,  ana  m  tbe  end  be  will 
fiad  himself  80  too ;  for  the  people  will  neither 
feve  bim  nor  support  him.  1  make  no  doubt 
hot  there  are  those  here,  who  are  zealously 
eoBoemed  for  tbe  success  of  this  prosecution ; 
and  yet  I  hope  they  are  not  many ;  and  even 
'iome  of  thiwe,  i  am  persuaded  (when  they 
consider  to  what  lengths  such  prosecutions  may 
be  carried,  and  how  deepily  the  liberties  of  the 
people  may  be  affected  by  such  meana)  will  not 
ail  abide  bv  their  presentsentiments ;  1  say,  not 
all :  for  the  man  who,  from  an  intimacy  and 
aoqaaiotance  with  a  governor,  haa  conceived  a 
pereonal  regard  for  him ;  the  man  who  has  felt 
iHme  of  the  strokes  of  his  power ;  the  man  who 
kdieves  that  a  governor  has  a  regard  for  him, 
And  confides  in  him ;  it  is  natural  for  such  men 
to  wish  well  to  the  afiairs  of  such  a  governor ; 
uid  as  tbey  may  be  men  of  honour  and  genero- 
sity, may,  and  no  doubt  will,  wish  him  success, 
so  &r  as  the  rights  and  privileges  of  their  fel- 
low*citizeos  are  not  affected.  But  as  men  of 
honour,  I  can  apprehend  nothing  from  them  ; 
tiiey  will  never  exceed  that  point.  There  are 
stfaers  that  are  under  stronger  obligations,  and 
those  are  such  as  are  in  some  sort  enp^aged  in 
swort  of  a  governor's  cause,  by  their  own  or 
~'~  idatMMis  depcndoice  on  hia  faroiur  for 
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some  post  or  preferment r  snch  men  have,' 
what  is  commonly  called,  duty  and  gratitude* 
to  influence  their  inclinations,  and  oblige  them ' 
to  go  his  lengths.  I  know  men's  interests  are- 
very  near  to  them,  and  they  wilf  do  much, 
rather  than  foreg(»  the  favour  of  a  governor,' 
and  a  liveliheod'at  the  same  time ;  but  t  can 
with  very  just  grotrnds  hope,  even  from  those 
men,  whom  I  will  suppose  to  be^men  of  hononr, . 
and  con^ience  too,  that  when  they  see  tbe  li- 
berty of  their  country  is  in  danger,  either  by 
their  concurrence,  or  even  by  their  silence^ 
they  will,  like  Englishmen,  and  like  them- 
selves, freely  make  a  sacrifice  of  any  prefer*' 
ment  or  favour,  rather  than  be  accessary  tO' 
destroying  the  liberties  of  their  country,  and 
entailing  slavery  upon  their  posterity.  There 
are  indeed  another  set  of  men,  of  whom  I  have' 
no  bopea^  I  mean,  such  who  laj^  aside  all  other 
considerations,  and  are  ready  to  join  with  power 
in  any  sliape,  and  with  many  or  any  aort  of 
men,  by  whose  means  or* interest  they  may  b» 
assisted  to  gratify  their  malice  and  envy,  against 
those  whom  they  have  been  pleased'  to  bate ; 
and  that  for  no  other  reason,  but  because  they' 
are  men  of  abilities  and  integrity,  or  at  least 
are  possessed  of  some  valuable  qualitiea  far  su- 
perior to  their  own;  But  as  envy  is  the  sin  of 
the  devil,  and  therefore  very  hard,  if  at  all,  to 
be  repented  of,  I  wiH  believe  there  are  but  few 
of  this  detestable  and- worthless  sort  of  men,  nor 
will  their  opinions  or  inclinations  have  any  in-~ 
fluenee  upon  this  trial.  But  to  proceed :  r  beg 
leave  to  insist,  that  the  right  of  complaining  or 
remonstrating  ia  natural;  and  the  restraint 
upon  this  natural  right  is  the  law  only,  and 
that  those  restraints  can  only  extend  to  what  is 
false:  for  as  it  is  truth  alone  which  canexcnse 
or  justify  any  man  for  complaining  of  a  bad  ad- 
ministration, I  as  frankly  agree,  that  nothing 
ought  to  excuse  a  man  who  raises  a  false- 
charge  or  accusation,  even  against  a  private 
person,  and  that  no  manner  of  allowance  ought 
to  be  made  to  him  who  does  so  against  a  pub* 
lie  magistrate.  Troth  ought  ta  govern  tbe 
whole  affair  of  libels,  and  yet  the  party  accused^ 
runs  risk  enough  even  then  ;  for  if  he  fails  of 
proving  every  tittle  of  what  he  has  wrote,  and* 
to  tbe  satisfaction  of  the  Court  and  Jury  too, 
he  may  find  to  his  cost,  that  when  the  prosecu- 
tion is  set  on  toot  by  men  in  power,  it  seldom 
wanta  friends  to  favour  it.  And  from  thenca 
(it  is  said)  has  arisen  the  great  diversity  of  opi- 
nions among  judges,  about  what  words  were  or 
were  not  scandaloua  or  libellous.  I  believe  il 
will  be  granted,  that  there  is  not  greater  un- 
certainty in  any  part  of  the  law,  than  about 
words  of  scandal :  it  wouM  be  mis-spending  of 
the  Court's  time  to  mention  the  cases ;  they 
may  be  said  to  be  numberless ;  and  therefore 
the  utmost  care  ought  to  be  taken  in  following 
precedents ;  and  the  times  when  the  judgments 
were  given,  which  are  quoted  for  authorities  in 
the  caae  of  libels,  are  much  to  be  regarded.  I 
think  it  will  be  agreed,  that  ever  since  the 
time  of  the  Star-Cluimber,  where  the  most  ar- 
bitrary and  dcitnictive  ja<%uems  aid  opimons 
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w«re  girciii  that  ever  an  Enfflwbman  heard  af, 
at  least  io  bis  own  coantry :  1  say,  proseculiooa 
for  libels  since  the.time  of  that  arbitrary  ooiurty 
and  until  the  glorious  Refolutioo,  have  gene- 
rally been  set  on  foot  at  the  Instance  of  the 
croirn,  or  its  ministers ;  and  it  is  no  small  re- 
proach to  th^  law,  that  these  prosecutions  were 
too  6ften  and  too  much  countenanced  by  the 
judges,  who  held  their  places  at  pleasure  (a 
disagreeable  tenure  to  any  officer,  but  a  dan* 
gerous  one  in  the  case  ot  a  judge).  To  say 
more  to  this  p<Hat  may  not  be  proper.  And 
yet  I  cannot  tbiulr  it  unwarrantable,  to  shew 
the  unhappy  influence  that  a  soTereign  has 
■ometimes  had,  not  only  upon  judgeiy  but  even 
upon  parliaments  themselves. 

It  has  already  been  shewn,  how  the  judges 
differed  in  their  opinions  about  the  nature  of  a 
Ubel,  in  the  case  oif  the  Seven  Biahopa.  There 
you  see  three  jud^  of  one  opinion,  thatis*  of 
a  wrongopinion,  m  the  judgment  of  the  best 
wen  in  JSngland,  and  one  judj^e  of  a  right  opi- 
nion. How  unhappy  might  it  hare  been  for 
all  of  us  at  this  day,  if  that  jury  had  understood 
the  words  in  that  information  as  the  Court  did  ? 
Or  if  tbev  bad  left  it  to  the  Cottrt  to  judge* 
whether  the  Petition  of  the  Bishops  waa  or  waa 
not  a  libel  ?  No  I  they  took  upon  them,  Io  their 
immortal  honour,  to  determine  both  law  and 
lact,  and  to  understand  the  Petition  of  the  Bi- 
ahops  to  be  no  libel,  that  is,  to  contain  no  false- 
hood nor  sedition,  and  therefore  found  them 
Not  Guilty.  And  remarkable  is  the  case  of  sir 
&imuel  Biarnardiston,  who  was  6ned  10,000/. 
^r  writiog  a  letter,  in  which,  it  may  be  said, 
none  saw  any  scandal  or  falsehood  but  the 
Court  and  Jury ;  for  that  judgment  was  after- 
wards looked  upon  as  a  cruel  aud  detestable 
jndgiacnr,  and  therefore  was  rerersed  by  par- 
liament. Many  more  instances  might  be  given 
of  the  complaisance  of  court- iudges  about  those 
limes,  and  before ;  but  I  willmention  only  one 
ease  more,  and  that  is  the  case  of  sir  Edward 
Hales,  who,  though  a  Roman  Catholic,  was  by 
king  James  9,  preferred  to  be  a  colonel  of  his 
army,  notwitbiitanding  the  statute  of  96  Cb.  9, 
chap.  9,  by  which  it  is  provided.  That  every 
one  that  accepts  of  an  office,  civil  or  military^ 
^.  shall  take  the  oaths,  subscribe  the  declara- 
tion, and  take  the  sacrament,  within  3  montha, 
to.  otherwise  he  is  disabled  to  hoU  such  office, 
and  the  grant  tor  the  same  to  be  null  and  void, 
and  the  party  to  forfeit  500/.  Sir  Edward 
Hales  did  not  take  the  oaths  or  sacrament,  and 
was  prosecuted  for  the  500/.  for  ezerciaing  the 
office  of  a  cobnel  by  the  space  of  three  months, 
without  conforming  as  in  the  act  is  directed. 
8ir  Edward  pleads,  That  the  kio^,  by  hb  let- 
ters patent,  did  dispense  with  his  taking  the 
eatbs  and  sacrament,  and  subscribing  the  de- 
claration, and  bad  pardoned  the  forreiture  of 
600/.  And  whether  the  king's  disuensation 
was  good,  agaiuit  the  said  act  of  parliament  P 
Was  Uie  question.  1  shall  mention  no  more  of 
this  case,  than  to  shew  how  in  the  reit;n  of  an 
arbitrary  prince,  where  judges  hold  their  aaata 
at  pleaattre»  thinr  dftecminatiiwa  hare  not  al« 


ways  been  ioehnate  Mwhe  pieotdealaef,  kl 
theceotrary;  and  ao  it  happened  in  this  saw, 
where  it  waa  aolennly  judged.  That,  aetnilb* 
standing  tbw  ad  of^^pariiament,  OMde  ia  tka 
atrongeet  terms,  for  preservation  of  the  Prolei* 
tant  religiott,  that  yet  the  king  hsd,  hy  bis 
royal  prerogative,  a  power  to.  dispeass  with 
that  law ;   and  sir  Edward  Halea*  was  so* 
qditted  by  the  judgea  aoooidiuffly*     Bo  tba 
kiog'a  dispensing  power  being  »j  the  JQd|m  . 
set  up  above  the  act  of  parliaoMnt,  thnhVi 
which  the  people  hooked  upon  as  their  cbirfsft- 
oniity  against  Popery  and  arbitrary  f^wm^ 
was,  by  thiaiudffmrat,  reodavad  altoytisr  ia* 
effectual.    But  tnis  judgment  is  aufficianlif  ai* 
posed  by  air  Robert  Atkins,  late  one  sf  lbs 
judges  of  the  Court  of  Commen  PIcaa,  ia  Us 
Enquiry  into  the  Kuig*s  Power  of  DispesMf 
with  Penal  Stotntes ;  wherein  it  is  shewn,  wb» 
it  was  that  first  invented  dispensationa ;  bov 
they  came  into  England ;  what  ill  nsebasbsta 
made  of  them  there ;  and  all  thia  principsUjr 
owing  to  the  countenance  given  them  by  Iks 
judgea.  IIesajrsefthedispeiiaittgpower,'Tbs 
Pope  was  the  mvenlor  of  it ;  our  kings  havs 
borrowed  it  from  them ;  and  the  judges  bsfc^ 
from  time  to  time,  nursed  and  drsassd  it  apt 
and  given  it  oountenanee  ;  and  it  ia  sliU  a|M 
the  growth,  and  encroaching,  tiU  it  has  ahasrt 
anbverted  all  law,  and  made  the  regal  psear 
absolute,  if  not  dissolute.'  This  seeam  oat  saly 
to  shew  how  far  judgea  have  been  mflemesd 
by  power,  and  how  little  caaea  of  this  smI, 
whm  the  prerogative  haa  been  in  qucstiao  ia 
former  reigns,  are  to  be  relied  upon  for  law :  bal 
I  think  it  plainly  ahewa  too,  that  a  asan  smj 
ase  a  greater  freedom  with  the  power  ef  bis  ••- 
vereign,  and  the  judgea  in  Great  Brttaia,  tbm 
it  aeems  he  may  with  the  newer  of  a  gaveraer 
m  the  phmtaiiona,  who  ia  W  a  fellow-aul|JMti 
Are  the  worda  with  wbieh  we  arechaifBd,ld» 
these  r  Do  Mr.  Zeofer's  pepen  eontain  ssy 
such  freedoma  with  hia  onvcraor,  or  his  eosa- 
cil,  as  sir  Robert  Atkins  fans  taken  with  the  re- 

K  power  and  the  judgea  in  England  ?  Asd  yst 
sver  heardof  any  information  brought  sgaiait 
him  for  theae  freedoma. 

If  then,  upon  the  wbole^  there  is  so  greit  as 
Qncertaiaty  among  judj^  (learned  aiui  gr«t 
men)  in  matlera  of  thie  kind ;  if  power-  hsi 
had  so  great  an  influence  on  jtMl|^,  how  caa- 
tioua  ought  we  to  he  in  determining  by  their 
judgments,  especially  in  the  plantetions,  sai 
in  the  case  of  libels  ?  There  is  heresy  io  bwis 
well  as  »  religion,  and  both  have  changed  very 
much ;  and  we  well  know  that  it  is  not  two 
cenmriea  ago  that  a  mmm  would  have  htm 
burnt  aa  an  heretic,  lor  ewning  saeh  epiaisBS 
in  matters  of  religion  as  are  poUidy  wrale  asd 
printed  at  thia  day.  Tbey  were  fallibie  men, 
a  seems,  and  we  take  the  liherty  net  only  la 
diffier  from  them  in  religioaa  opnnoon,  bat  is 
condemn  them  and  their  opiniooa  too ;  aadi 
must  presume,  that  in  taking  these  ftesdomsin 
thinking  and  apeaking  abont  maltsnef  flalh 
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•rnlifia»,TOaMi»&0rigliti  For*  thMfh  | 
iliiflud  tberem  fwryjgml  libertiaBof  thif 
JWiitai  ia  N««i9.Y«rk,  yet  1  have  hard  of 
■•  iafermnioB  pfefetred  kj  Mr.  Attmey  fiur 
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•J  ooonei  M  tmt  tort  From  whieb  1 
(bulk  it  k  fNlly  «leMr,  tbal  m  N«ivu  Y^k  t  nuui 
Vty  ntki  ?«ry  free  with  bit  OmI,  bol  b«  Bkoit 
idbe  lyeciwil  CMt  wbatbcuysofbiafovwoor. 
It  ii  •gretd  apon  by  til  rota,  that  tbb  it  a 
Mqpi  of  Kbtrrr ;  tM  wbile  mtB  keep  witbin 
lilt  btandt  or  troth,  I  hupe  they  nay  with 
■fiNy  both  tpttk  and  writa  their  tealiiiitatt  of 
tht  CBPdatt  of  mta  IB  power,  I  meaD  of  that 
Mrttf  their  eaudiiet  amy»  whieb  afiSoeu  the 
bei^  or  property  of  thOi  people  under  their 
■dmiatttratioo;  were  tbia  to  be  denied,  theft  the 
antilep  nwy  make  tbcan  tkrA.  For  what 
aolitBt  can  be  entertained  of  tkveiy,  bevond 
thtt  of  tafierinff  the  frreatett  iajnriet  and  op- 
inniota,  wkhmit  the  liliertv  of  conplainiof ; 
«riftbeydo,tobodcttroyedybody  and  etttit^ 
tetodMog. 

.  hit  taid,  and  iniatted  upon  bv  Mr.  Attonejr : 
Tint  gofemment  it  a  tacred  Jiioig;  that  it  it 
ttbe  topported  and  rererenoed;  it  it  gorera- 
■eat  thai  proteett  oar  pertoni  and  cttatee ; 
tktt  preventt  treasoat,  murdert,  robbcrieti  riott, 
aad  tU  the  train  of  erila  thai  overtnmt  king* 
iems  tod  tCatet,  and  mint  particular  pertont ; 
ttd  if  thoee  in  the  adminiatration,  etpecially 
lilt  aaprane  magittrtletf  matt  iiat e  all  their 
«a4aet  eentnred  by  private  men,  goremnicnt 
tuott  tobtitt.  Thit  it  ctlled  a  lioentiootnett 
Btttobe  toletmted.  It  it  taid,  that  it  bringt 
the  ralen  ef  the  people  into  contempt,  and  their 
•athtrily  not  to  oe  regarded,  and  to  in  the  end 
Ibt  laws  cannot  be  put  in  exeeatioD.  Thete,  I 
Mjr,  end  tncfa  at  tbete,  are  the  general  topict 
iMMtcd  upon  by  men  in  power,  and  their  ad- 
VDQUet.  But  I  with  it  might  be  eontidered  at 
tbe  tame  time,  how  often^t  bat  happeoed,  that 
the  abate  of  power  hat  been  the  primary  caute 
tf  them  erila,  and  that  it  waa  the  injuttioe  and 
•ppffitn  of  tbete  great  men,  wbicb  hat  com  • 
Mfy  brangbt  th^  into  contempt  with  the 
pttple.  llie  craft  and  art  of  toch  men  it 
gnit^  and  who,  that  it  the  leatt  aoqoatnted 
nitb  faittory  or  few,  can  be  ignorant  of  the 
tpeciont  pretencet,  which  hare  often  been 
Bade  lite  of  by  nun  in  power,  la  introddoearbi^ 
^ary  role,  and  dettroy  the  ttbertiet  of  a  free 
jmple.  I  will  gif«  two  iottancet^  and  aa  they 
vt  aatbociliea  not  to  bo  denied,  nor  can  be  mit-. 
vndtrrtood,  I  pretume  they  will  be  tnificient 

The  firtt  it  the  ttatota  of  Sd  of  Hen.  7,  cap. 
1*  The  preamble  of  the  ttatote  wiK  prof  e  all, 
»d  mom  than  I  hare  attcged.  It  begina: 
'The  king  onrtovoreignloriiventembcretb,  bow 
bf  anfewfnl  mainlenanoet^  giving  of  Kveiiea, 
apitand  tokent,  dee.  imtnie  dmeanniga  of 
tberift  in  mnking  of  panntit,  and  other  untmo 
latent,  by  taking  of  oMmey,  by  inymiet,  by 
imtritta  and  nalawful  attembKca;  the  policy 
«i  fotd  roleof  thb  vtidit  It  aknntttnhdueds 
*Bd  iw  the  not  punithing tbtap  ntcoaregiepciea» 
tRMi  by  ooDBRon  of  the  pnndmet,  littlaornn> 
4i«g  may  bblbu«dbyoBvriry,4BO.  t6  the  in- 


creaae  if  mwdor8,dte.  and  nntdrttiet  of  allmen 
tiring,  and  bittct  of  their  fendt  and  gnoda.' 
Hare  it  a  fine  and  tpedona  pretence  for  intro- 
dneing  the  remedy,  at  it  it  caHed,  which  ia 
nroriM  by  thit  act ;  that  it,  intiead  of  being 
iawftjlly  aoeuttd  by  twenty ofoor  good  and  law* 
fnl  men  of  the  neighbonrboad,  and  afterwarda 
tried  by  tweire  lake  lawftd  men,  here  ia  a  power 
giren  to  the  lord  cbanaallor,  lord  tvetaurer,  tho 
keeper  of  the  king'a  piiry  atal,  or  two  ef  them, 
etihng  to  them  a  bitbop,  a  temporal ,  lord,  and 
other  great  men  mentioned  in  tho  act,  /who,  it 
u  to  be  obaerred,  ware  all  to  be  dapondanta  on 
the  eonrt)  to  receire  tnfiirmaliatt  againtt  any 
peraon  for  any  of  the  mithebarioofa  recited  in 
that  act,  and  by  thehr  diacrttian  to  examine» 
and  lapiwUi  them  aeoording  to  thair  demerit. 

The  aeooad  ttatnle  1  jptopottd  to  meutian,  ia 
the  11th  ef  the  tame  king,  chap.  Sd,  the  pro* 
amble  of  which  net  hat  tlie  hke  fair  prettneetaa 
the  tbrmer ;  for  the  king  calling  to  kua  rt^ 
menriiranea  the  gj^od  lawa  made  againat  the 
motiving  of  lirerict,  6cc.  nnltwfal  extaitiona, 
mainlenanoea,  embvnoery,&o.nnfewful  gamtt^ 
dee,  and  many  other  great  anormitiet,  Md  of* 
iencet  committed  agamtt  many  good  atatntca, 
to  the  ditplettore  ofAlmigbty  Gml,  which,  tho 
act  tayt,  oonld  not,  nor  yet  can,  be  oonre* 
niently  puoitbed  by  the  due  order  of  the  law, 
except  it  were  firtt  Ibuod  by  tweire  men,  &o. 
whicn,  for  the  cantet  aforetaid,  will  not  find 
nor  yet  pretent  the  truth.  And  therefore  tho 
tame  ttatote  directt,  that  the  jottioea  of  attiso, 
and  jottioet  of  the  peace,  thall  upon  infbrma* 
tion  for  the  king  before  them  made,  hare  full 
power,  by  their  ditcrelion,  to  bear  and  determine 
all  toch  ofiencet.  Here  are  two  ataUftea  chat 
are  ailov^ed  to  bare  giren  the  deepett  wowmI  to 
the  Itbertiet  of  the  people  of  Bagland  of  anj 
that  I  remember  to  have  been  made,  nnlen  »t 
may  be  said  that  the  ttatote  made  in  the  time 
of  Henry  8tb,  by  which  hit  proclamationt 
were  to  bare  the  eflbct  of  lawa,  might  in  ita 
consequepce  be  worte.  And  yet  we  tee  thn 
pkttstble  pretencet  found  out  by  the  greet  bmo 
to  procure  these  tctt.  And  it  may  jnsdy  be 
said,  that  by  thete^  preteaoet  the  people  of 
England  were  cheated  or  awed  into  the  delirer- 
iag  np  their  ancient  and  tacred  right  of  triatt 
by  grand  and  petit  juriet.  I  hope  to  bo  exeoied 
for  thit  ezpretsioD,  teeing  my  lord  Coke  caitt 
it  (4  loot.)  '  unjntt  and  ttraaee  act,  that  tended 
ia  ita  execa^n  to  the  great  ditnleudira  of  Al« 
mighty  Ood,  and  the  nttcr  Mnrertion  of  tho 
common  law.* 

Tbete,  I  think,  mnke  out  what  I  alleged,  and 
are  fiagrant  mstanoea  of  the  inflaence  of  men 
in  power,  even  upon  the  lepretentatirea  of  n 
whole  kingdom.  Ftom  all  wbicb,  I  hope,  it 
will  be  agreed,  that  it  it  adnty  wbfcb  all  good 
mtB  owe  to  thehr  coontrv,  to  gnard  againtt  the 
nnbappy  intnenoeof  iH  men  when  entnitted 
with  power,  and  etpeciallr  against  their 
oftatnffea  and  dependentt,  who,  aa  they  am 
ganenHy  move  necesritons,  are  nmely  more 
eoretona  and  nmel.  But  it  it  worthy  of  obeer- 
fiikNH  tbi^  tb«mjt  ibe  i|ilcit  ef  Wbnij  wa» 
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borne  down  and  opnreKed  in  England  that 
time,  yet  it  was  not*  lost ;  ibr  the  parliament 
kid  hold  of  the  first  opportonity  to  free  the 
snbject  frofn  the  many  insufierable  oppressions 
and  oatrages  committed  npon  their  penons  and 
estates  by  colour  of  these  acts,  the  last  of 
which  being  deemed  the  most  grieroas,  was 
repealed  in  the  first  year  of  Hen.  8th.  Thoogh 
it  is  to  he  obsenred,  that  Hen.  7th »  and  bis 
creatures,  reaped  such  great  advantages  by  the 
grievous  oppressiOBS  and  exactions,  grinding 
the  faces  of  the  poor  subjects,  as  my  lord  Coke 
says,  by  colour  of  this  statute  by  mformation 
only,  that  a  repeal  of  this  act  could  never  be 
obtained  during  the  life  of  that  prince.  The 
other  statute  bnng  the  fiivourite  law  for  sup- 

{)orting  arbitrary  power,  was  continued  much 
anger.  The  ezecutioo  of  it  was  by  the  great 
men  of  the  realm  ;  and  bow  they  exeoutM  it, 
the  sense  of  the  kingdom,  expressed  in  the  7th 
of  Charles  Ist,  (by  which  the  Court  of  Star- 
Chamber,  the  soil  where  informatiens  grew 
rankest)  will  best  declare.  In  that  statute 
Magna  Charta,  and  the  other  statutes  made  in 
the  time  of  Edw.  3,  which,  I  think,  are  no 
less  than  five,  are  particularly  enumerated  as 
acts,  by  which  the  liberties  and  privileges  of 
the  people  of  Engbmd  wei«  secured  to  them, 
against  such  oppressive  courts  as  the  Star- 
Chamber,  and  others  of  the  like  jurisdiction. 
And  the  reason  assigned  for  their  pulling  down 
the  Star-chamber,  is,  That  the  proosedings,  cen- 
sures and  decrees  of  the  Court  of  Star-Cham- 
ber,  eren  though  the  ereat  men  of  the  realm, 
■ay,  and  a  bislibp  too  (holy  man)  were  judees, 
had  fay  experience  been  found  to  be  an  intoler- 
aole  burthen  to  the  subject,  and  the  means  to 
introduce  an  arbitrary  power  and  government. 
And  theielbre  that  court  was  taken  away,  with 
all  the  other  courts  in  that  statute  mentioned, 
having  likejurisdiction. 

I  do  not  mention  this  statute,  as  if  by  the 
taking  avray  the  Court  of  Star- Chamber,  the 
remedy  for  many  of  the  abuses  or  offences 
censured  there,  was  likewise  taken  away  ;  no, 
I  oiily  intend  by  it  to  shew,  that  the  neopie  of 
Eo{((and  saw  clearly  the  danger  or  tnisting 
their  liberties  and  properties  to  be  tried,  even 
by  the  greatest  men  in  the  kingdom,  without 
the  judgment  of  a  jury  of  their  equals.  They 
bad  felt  the  terrible  effects  of  leaving  it  to  the 
judgment  of  these  gf^t  men  to  say  what  was 
scandalous  and  seditious,  false  or  ironical.  And 
if  the  parliament  of  England  thought  this 
power  of  judging  was  too  great  to  be  trusted 
with  men  of  the  first  rank  in  the  kingdom, 
without  the  aid  of  a  jury,  how  sacred  soever 
their  characters  might  be,  and  therefore  re* 
stored  to  the  people,  their  original  right  of  trial 
by  juries,  I  hope  to  beexcwed  for  insbting, 
that  by  the  judgment  of  a  pariiament,  firom 
whence  no  appeal  lies,  the  jury  are  the  proper 
judges  of  what  is  false  at  least,  if  not  of  what  is 
ecaudahius  and  seditious.  This  is  an  authority, 
not  to  be  denied,  it  is  as  plain  as' it  is  great, 
and  to  say,  that  this  act  indeed  did  restore  to 
the  people  trials  by -juries^  whidi  was  Oft  the 


practice  of  the  Star-Chamber,  hot  thtt  itdM 
not  give  the  jurors  anv  new  antbority,  or  my 
right  to  try  matters  of  law,  1  say  this  objcotitHi 
Will  not  aTail ;   for  I  must  insist,  that  wbeie 
matter  of  law  is  complicated  with  mstter  of 
fact,  the  jury  have  a  right  to  delereMiie  both. 
As  for  instance ;   upon  indictment  for  uranlcr, 
the  jury  may,  and  almost  constantly  do,  take 
upon  them  to  judge  whether  the  evidence  will 
amount  to  murder  or  manslaughter,  and  find 
accordingly ;  and  1  roust  say,  I  cannot  see, 
why  in  our  case  the  jury  have  not  at^  least  ai 
good  a  right  to  sa^,  whmer  our  news-papen 
are  a  libel  or  no  hbel,  as  another  jury  lias  lo 
say,  whether  killing  of  a  man  is  murder  or 
Boanslaughter.    The  right  of  the  jarjr  to  fisd 
such  a  verdict  as  they  in  their  conscience  do 
think  is  agreeable  to  their  evidence,  is  sup- 
ported by  the  authority  of  Bushel's  case,*  is 
Vaughan's  Reports,  page  1S5,  beyond  any 
doubt    For,  in  the  argument  of  that  caa&  the 
chief-justice  who  delivered  the  opinion  of  the 
Court,  lays  it  down  for  law  :  (Vaugban'sRep. 
p.  150.)  That  in  all  general  issues,  ss  upra 
non.  cnl.  in  trespass,  non  tort,  nul  disseizin  is 
assize,  &c.  though  it  is  matter  of  law,  wheUier 
the  defendant  is  a  trespasser,  a  disseiser,  &e. 
in  the  particular  cases  in  issue,  yet  the  jury 
find  not  (as  in  a  special  yerdict)  the  fact  « 
every  Oase,  leaving  the  law  to  the  Court ;  M 
find  for  the  plaintiff  or  defendant  upon  tbe 
issue  to  be  tried,  wherein  they  resolve  bodi  lav 
and  fact  oomplicatdy.    It  appears  by  the  sane 
case,  that  though  the  discreet  and  lawful  ss- 
sistance  of  the  judge,  by  way  of  advice  to  the 
jury,  may  beusefiil,  yet  that  advice  or  diredioa 
ought  always  to  be  upon  supposition,  and  set 
positive  and  upon  coercion.    The  reason  girea 
m  the  same  book  is,  (page  144, 147.)  Beoaosa 
tbe  judge  (as  judge^  cannot  kiiow  what  tbe 
evidence  is  which  the  jury  have,  that  is,  be 
can  only  know  the  evidence  given  in  court ; 
but  the  evidence  which  tbe  jury  have,  >D*y^ 
of  their  own  knowledge,  as  they  are  retnraed 
of  the  neighbourhood.    They  may  also  know 
from  tbeir  own  knowledge,  that  what  is  sworn 
in  court  is  not  true ;  and  they  may  know  tbe 
witnesses  to  be  stigmatized,  to  which  the  Coort 
may  be  strangers.    But  what  is  to  my  purpose, 
is,  that  suppose  that  tbe  Court  did  really  kaesr 
all  the  evidence  which  tbe  jury  know,  yet  la 
that  case  it  is  agreed.  That  the  jjudge  and  jury 
may  differ  in  the  result  of  their  eridenc^  as 
wen  as  two  judges  may,  which  often  happeas. 
And  in  page  148,  the  judge  subjoins  the  reason, 
why  it  is  no  crime  for  a  jury  to  difler  in  opi^ 
nion  from  the  Court,  where  he  says,  Tbsta 
man  cannot  see  with  another's  eye,  nor  hear 
by  another's  ear ;  no  more  can  a  man  eoncluds 
or  infer  the  thing  by  another's  underslsodiajS 
or  reasoning.    From  all  which  (1  bsist)  it  li 
very  plain,  that  the  jury  are  by  Uw  at  hb^ 

gthout  any  affiont  to  the  judgment  of  the 
urt)  to  find  both  the  law  and  tbe  fact,  in  ear 
case,  as  they  did  in  the  case  1  am  speakiBgte> 

«  See  it»  fol.  tf,  p.  99d. 
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which  I  will  be^  leave  just  to  mention,  and  it 
was  this:  Mr.  Peon  and  Mead  being  Quakers, 
and  having  met  in  a  peaceable  manner,  after 
being  shut  out  of  their  meeting-house,  preach- 
ed in  Grace-Church-Street  in  London,  to  the 
people  of  their  own  persuasion,  and  for  this  they 
were  indicted  ;  and  it  was  said.  That  they  with 
ether  persons,  to  the  number  of  300,  unlawfully 
and  tomnltuously  assembled,  to  the  disturbance 
of  the  peace,  &c.  To  which  they  pleaded, 
Ifet  Ottilty.  And  the  petit  jury  being  sworn  to 
try  the  issue  between  the  king  and  the  pri-. 
sonerpy  that  is,  whether  they  were  guilty,  ac- 
cording to  the  ibrm  of  the  indictment  ?  Here 
there  was  no  dispute  but  they  were  assembled 
together,  to  the  number  mentioned  in  the  in- 
dictment ;  but,  whether  that  meeting  together 
was  riotously,  tumultuously,  and  to  the  dis- 
turbance of  the  peace  ?  was  the  question.  And 
the  Court  told  the  jury  it  was,  and  ordered  the 
jury  to  find  it  so ;  for  (said  the  Court)  the  meet- 
ing was  the  matter  of  fact,  and  that  is  confess- 
ed, and  We  tell  yon  it  is  unlawful,  for  it  is 
against  the  statute ;  and  the  meeting  being  un- 
lawfnl,  it  follows  of  course  that  it  was  tumul- 
tnoas,  and  to  the  disturbance  of  the  peace.  But 
the  jury  did  not  think  fit  to  take  the  Court's 
word  ibr  it,  for  they  could  neither  find  riot,  tu- 
malt,  or  any  thing  tending  to  the  breach  of  the 
peace  committed  at  that  meeting;  and  they 
acquitted  Mr.  Penn  and  Mead^*  In  doing  of 
which  they  took  upon  them  to  judge  both  the 
)sat  and  the  fact  ;•  at  which  the  Court  (being 
themselves  true  conrtien)  were  so  much  of- 
fended, that  they  fined  the  jury  40  marks  a- 
pieoe,  and  committed  them  till  jpaid.r  But  Mr. 
bushel,  who  valued  the  right  oi  a  juryman  and 
the  liberty  of  his  country  more  than  bis  own, 
-refosed  to  pay  the  fine,  and  was  resolved 
^though  at  a  great  expence  and  trouble  too) 
to  bring,  and  did  bring,  his  Habeas  Corpus,  to 
be  relieved  from  his  fine  and  imprisonment,  and 
he  was  released  accordingly  ;  and  this  being 
the.  judgment  in  his  case^  it  is  established  for 
law.  That  the  judges,  how  great  soever  they 
he,  have  no.  right  to  fine,  imprison,  or  punish  a 
inry,  loff.not  finding  a  verdict  according  to  the 
dirpotioB  of  the  Court.  And  this,  I  hope,  is 
stifficientto  prove,  that  jurymen  are  to  see 
with  their  own  eyes,  to  hear  with  their  own 
MTs,  and  to  make  use  of  their  own  consciences 
and  understandings  in  judging  of  the  lives,  li- 
hertifes,  or  estates  of  t  heir  fellow  subjects.  And 
io  I  httre  done  with  this  point. 

This  is  the  second  intbrmatMn,  for  libelling 
9f  a  gotemor;  that  I  have  known  in  America. 
And  the  first,  thou^  it  may  look  like  a  ro- 
■Mooe,  yet,  as  it  IS  true,  1  will  beg  leave  to 
mentioo  it.  Governor  Nicholson,  who  happen- 
ed to  be  offended  with  one  of  his  clergy,  met 
him  one  day  upon  the  road ;  and  as  it  was 
naual  with  him  (undeir  the  protection  of  his 
commission)  used  the  poor  parson  with  the 
worst  of  language,  threatened  to  cut  off  his 
^ars,  sht  his  nose^  and  at  last  to  shoot  him 
throogb  the  head.     The  parson,  being  a  reve- 

f  See  the  Case,  vol.  C^  p.  9^1. 


rend  man,  continued  all  this  time  uncovered  in 
the  heat  of  the  sun»  until  tie  found  an  opporti»- 
nity  to  fly  for  it ;  and.  coming  to  a  neignoonr's 
house,  ftSt  himself  very  ill  of  a  fever,  and  im- 
mediately v^rites  for  a  doctor ;  and  that  hia 
physician  might  be  the  better  judge  of  his  dii* 
temper,  he  acquainted  him  with  the  usage  he 
bad  received;  conclading,  that  the. govemor 
was  certainly  mad;  for  that  no  nnnin  his 
senses  wouM  have  behaved  in  that  manner. 
The  doctor  unhappily  shews  the  parson's  letter: 
The  govemor  came  to  hear  of  it^  and  so  an  io«- 
formation  was  |>faferred  against  the  poor. oian 
for  saying,  Hehelieved  the  govecnornraa/mad ; 
and  it  was  laid  in  the  information  tl>  be  falee, 
scandalous  and  wicked,  and  wrote  with  ia«> 
tent  to  move  sedition  among  the  people,  and 
bring  bis  exoelleney  into  contempt.  But  by 
an  order  from  tiiiBlate  «|ueen  Anne,  there  was 
a  stop  put  to  tlie  proaecutioo,  with  sundry  otb^a 
set  on  fo«it  by  the  same  governor  again^-  gen-^ 
tlemen  of  the  greatest  worth  and  honour  intfaal 
goveniment  ....'.  ^  •■ 

And  may  not  I  be  allows,  after  adl  thii,  lo 
say,  that,  by  a  little  countenance,  almost  any 
tbmg  which  a  man  writes,  mavr  with  the  helf 
of  that  useful  term,  of  art  callied  an  innuendo^ 
be  construed  to  be  a  libel^  according  to  Mr*.  Atv 
torney 'a  definition  of  it,  that  whether  the  worda 
are  spoke  of  a  person  of  a  public  character,  or 
of  a  private  man,  .whether  .dead  or  living,  good 
or  bad,  true. or  ialse,  all  make  a  libel '^  for<.ac* 
cording  te  Mr.  Attorney,  after  a  man  hearsi  a 
writing  read,  or  reads  and  repeats  it,-  or  lauffhs 
at  it,  they  are  all  punishable.  It  m  true,  Mr. 
Attorney  is  so  good  as  to  allow,  aikik*  the-partjr 
knows  It  to  be  a  libel ;  bat  be  is  not  so  kind.as 
to  take  the  man's  word  for  it. 

[Here  were  several  cases  put  .to  ^hew,  that 
though  what  a  man  writes  of  a  governor  wai 
true,  proper,  and  necessary,  yet,  according  to 
the  foregoing  doctrine,  it  might  be  construed  to 
be  a  libel.  But  Mr.  Hamilton,  afler  the  trial 
was  over,  being  informed,  that  some  of  the 
cases  he  had  put  had  really  happened  in  this 
government,  be  dechired  he  had  never  heard  of 
any  such ;  and  as  he  meant  no  personal  reflec- 
tions^ he  was  sorry  he  had  mentioned  them^ 
and  therefore  they  are  omitted  here.3 

]M[r.  EanUlton.  If  a  libel  i«  iinderstood  in  th« 
large  and  unlimited  sense  urged  by  Mr.. At* 
tomey,  there  is  scarce  a  writing  I  know  thai 
may  not  be  called  a  libel,  or  scarce  any  nerson 
safe  from  being  called  to  account  as  a  liDeUerc 
for  Moses,  meek  as  he  was,  libelled  Cain ;  and 
who  is  it  that  has  not  libelled. the  Devil  ?  For, 
according  to  Mr.  Attorney,  it  is  no  ju8tificatkn| 
to  say  one  has  a  bad  name.  Ecbard  has  li* 
belled  our  good  king  William  ;  Burnet  has  \ir 
belled,  among  many  others,  king  Charies  and 
king  James ;  and  Aapin  has  libelled  them  all. 
How  must  a  man  speak  or  write,  or  what  tanal 
he  hear,  read,  or  s'mg  P  Or  when  must  he 
laugh,  so  a[s  to  be  secure  from  being  taken  jup 
as  a  fibeller?  I  sincerely  belief  e,  that  were 
some  persons  to  go  through  the  sveets  of  ^epir 
York,  now-a-days,  and  read  a  part  qC  the 
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BMe,  if  it  was  nol  known  to  be  flsch,  Mr.  Ai- 
Imnej,  with  the  bdp  of  hU  iontMudoi,  would 
^U8i\w  tarn  it  ivto  m  libel.  As  for  uiolaDce, 
It.  XI.  10.  «<  Tbe  leaders  of  the  people  eaooe 
tlKOi  to  err,  tod  tbey  that  are  led  by  them  are 
doitieyed.'*  But  ahoiild  Mr.  Attorney  go 
nihoalto  make  this  a  libel,  be  wovid  read  it 
^ne :  *  Tbe  leaders  e#  tbe  people'  [innaeadoy 
4he  geveraor  and  council  of  New- York]  « cause 

*  them*  [Innnendo,  tbe  people  of  this  provineel 

*  to  err,  and  they*  [the  gmremor  and  ooonoii 
meaning]  *  atft  destroy^'  [innaeodo,  are  de- 
ceived into  the  less  of  their  liberty] ;  which  is 
the  wont  Mod  of  destrnetion..  Or  if  aoine 
persons  should  niiblicly  repeat,  in  a  manner 
net  pleasing  to  nis  betters,  the  10th  and  the 
11th  verses  of  tbe  fiOthchap.  of  the  same  book, 
tiieM  Mr.  Attorney  wevid  pave  a  large  field  to 
dtephiy  bis  skiR,  in  the  artful  application  of  bis 
iMMMtidoe.     Tbe  wnvds  are ;  *  His  watchmen 

*  am  bKady  they  are  ignorant,  &c   Yea,  they 

*  are  gmedy  does,  that  ean  never  have  enouff h.' 
But  to  make  them  a  libel,  there  is,  aeeormng 
is  Mr,  Attorney's  deetrioe,  no  more  wanting 
hat  the  md  of  Ins  skill,  in  the  right  adspting 
Jhls  immeades.    As  for  instance ;  *  His  watci^ 

*  men'  [tnunendo,  the  govsraer's  council  and 
assembly]  'are  bfiad,  they  are  ignorant,' 
£innoeMo,  wiH  sot  see  the  daageroiM  designs 
of  bis  excellency.]]  *  Yea,  they'  [the  go- 
vernor and  council  meaning]  «are  gre^y 

*  doffS,  which  can  never  have  enongh*  [iooii- 
^  endo,  enough  of  riches  and  power.]  Such  an 
instance  as  this  aeems  only  fit  to  be  laosrhed 
at;  hot  I  flMy Appeal  to  Mr.  Attorney  him- 
self, whether  these  are  not  at  least  equally 
pffo^  to  be  applied  In  bis  excellency,  and  bis 
ministers,  as  some  of  tbe  inferences  and  inna- 
endoa  in  liis  information  against  my  client. 
Then  if  Mr.  Attorney  is  at  liberty  to  come  into 
court,  and  file  an  mforroation  m  tbe  kind's 
name,  without  leare,  who  is  secure,  whom  no 
is  pleased  to  prosecute  as  a  libeller  ?  And  as 
the  crown  law  is  contended  for  in  bad  times, 
there  is  no  remedy  for  ttie  greatest  oppression 
of  this  sort,  even  though  tne  party  prosecuted 
is  acquitted  with  honour.  And  give  me  leave 
to  say,  as  great  men  as  any  in  Britain  have 
boldly  asaectedy  that  the^mode  of  prosecuting 
by  information  (when  a  grand  jury  will  not 
find  Biiia  9erm)  is  a  nalienal  erievaoce,  and 
ginatly  inoensMlnnt  with  that  medom  which 
the  antyeetf  of  Bnglaad  emey  in  OMst  other 
tans.  Bnt  if  we  ^re  so  nsiiappy  as  not  te  be 
nhia  toward  elf  this  stroke  of  power  directly, 
Ist  us  take  care  not  to  be  eheitfed  ovt  of  omr 
Ubettics  by  Ibrais  and  appearances ;  let  us 
ilways  be  sore  that  the  diarge  in  the  infor- 
matioft  is  made  oot  elearly,  even  beyond  a 
dfonbt;  fiir  thewh  asatters  m  tbe  informatkm 
asay  be  called  wrm  opon  trial,  yet  they  may 
be,  and  eAan  bare  been  fi»and  to  be,  matters 
Ofsidistauce  apon  giving  judgnsent 

Ctairtemen,  the  danger  is  great,  m  propor- 
tfanlolbeaMaehief  thatmay  iiappen  Aroagh 
•■r  too  great  credolitv.  A  proper  confidence 
inaoeartianeiMnenaable;  bat  as  the  verdiet 
(irhaiever  it  is)  iril  be  ^et«S|  jrou  eoghtte 


rdcr  no  part  of  yoor  duty  to  tbe  disoretim  sf 
other  persons,  .if  yon  shonld  be  of  opinim, 
that  tbeee  is  no  iiilBehooi  in  Mr.  Zengtr^ 
papers,  von  will,  nay,  (pardoa  me  finr  the  es* 
premion)  yea  engfbt  to  say  so ;  beeaow  yon 
don't  know  whether  others  (I  mean  the  Cooit) 
may  be  of  that  opinion.  It  is  yeor  rij^bt  to  Ai 
so,  and  these  is  much  depenibng  upon  your 
reaolatien,  as  well  as  open  your  iouigrhy. 

The  loM  of  liberty,  to  a  generons  mmd,  ii 
worse  than  death ;  and  yet  we  know  thne 
have  been,  those  in  all  ages,  who,  for  tbe  laks 
of  preferment,  or  some  imaginary  booeyr,  bsvB 
firedy  lent  a  hel|Nng  hand  m  oppresi,  nay,  to 
destroy  their  country.     This  brinspi  to  mf 
mind  that  saying  of  tbe  immortal  Bnrtoi, 
when  he  loolMd  upon  tlie  crestnres  of  Cmar, 
who  wers  very  great  men,  but  by  m  memi 
good    men :   <«  Vou  Roosans,"  said  Bratoi, 
*^  if  vet  I  may  call  yon  so,  conaider  what  ysa 
are  doing ;  lemenmr  that  yon  are  wn^ 
CsBsar  to  finge  those  veiy  chains,  which  me 
day  he  will  malce  yoitrselves  wear."    This  ii 
what  every  man  (that  valnea  ftcedsm)  oagbt 
to  consider :  he  sboiiM  act  by  judgmeot,  tsA 
not  by  afieetion  or  self«intevent ;  lor  wkm 
these  prevail,  no  ties  of  eifiier  country  or  kis- 
dred  are  regarded ;  as  upon  the  omr  hsni, 
the  n^  who  lores  his  ooontry,  prefen  iK 
liberty  lo  all  other  oOnaideralioiia,  well  kss«- 
ing  that  without  liberty  life  is  a  miaery. 

A  famoos  instance  of  thia  yoa  wiU  find  in  tbe 
history  of  another  brave  RooMtty  of  tbe  ssbm 
name}  I  mean  Ladns  Jonins  Bnitns,  wbisi 
story  is  well  known ;  and  thetelere  I  sbtll 
mention  no  asoce  of  it,  tbatt  only  to  shew  ths 
value  he  pot  open  the  freedom  ot  bis  couatiy* 
After  this  great  man,  with  his  feUow-dtizesi, 
whom  be  bad  engaged  in  the  cauas,  biA 
banished  Tarqnro  &e  Proad,  tbe  last  kiar  sf 
Rome,  from  a  throne  which  he  ascended  by 
inhuman  mtuders,  and  -possesaed  by  the  whA 
dreadful  tyranny  aud  proacriptiono,  and  had  by 
this  means  nmassed  incredible  richas,  etm 
snfilcient  to  bribe  to  his  interest  many  of  tbs 
3roong  nobility  of  Rome,  te  assist  hmi  ia  «^ 
covennff  the  crown ;  but  the  plot  hsmg  ^ 
covered,  tbe  principal .  conepimtom  wers  ap- 
prehended, among  whom  were  two  of  thesem 
of  J  unins  Brntns.  It  was  ahsolotaly  nesesniy 
that  some  should  be  made  exaibplea  o(  te  deMr 
others  from  attempting  the  restoring  of  IW* 
qnln,  and  destroying  the  hbeKy  S  Reoai 
And  to  eflbct  this  it  waa,  that  Loeina  Jooim 
Brotos,  one  of  the  osnanla  cf  Rome,  ia  tbe 
pmasnui  of  tbe  Rossan  peoplei,  sat  ja^e,  ssd 
condenmed  his  own  nona,  an  traitem  to  tbek 
eoontry :  and  to  gise  the  last  proof  of  hii  sm 
altsd  vutne,  and  bis  h>?e  of  liberty,  be  with  a 
firmnemof  asind,  (only  becoming  so  great  a 
man)  caused  their  hesds  te  be  etruck  off  m 
bis  own  nreeenoe ;  and  when  he  obaert edthst 
bis  rigid  virtae  oecsnioned  n  tort  of  home 
among  the  people,  it  is  observed  he  only  saidt 
^  My  feUow-eitisens,  do  i^ot  think  that  dni 
proceeds  firom  any  ivaat  of  nalnral  afiectinBt 
No,  tbe  death  of  the  sons  of  Brutas  can  adbct 
Brutus onl^)  hot  Ihe Iota  of  liberiv  wit! afic^ 
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my  OMitttnr.''  Thos  bigfhij  was  liberty  es- 
teemed ID  lliose  days,  that  a  father  conld  sa- 
crifice his  SODS  to  sa?e  his  country.  But  why 
do  I  go  to  heathen  Rome,  to  bnngf  iostances 
of  the  love  of  liberty  ?  The  best  blood  in  Bri- 
liio  has  beeu  shed  in  the  ci^nse  of  liberty ;  and 
the  freedom  we  enjoy  at  this  day,  may  be  siiid 
to  be  (io  a  threat  measure)  owing*  to  the  glo- 
rioos  stand  the  famous  Hampden,  and  otliers 
of  our  countrymen,  in  the  Case  of  Ship* 
Money,*  made  against  the  arbitrary  demands,. 
tfld  iitegral  impositions,  of  the  times  in  which 
tbey  livra  ;  who,  rather  than  giro  up  the  rights 
of  Eogtishmen,  and  sdbmit  to  pay  an  illegal 
tax  of  no  more,  I  think,  than  three  shillings, 
Riolved  to  undergo,  and,  for  the  liberty  of 
tbeir  country,  did  undergo  the  greatest  extre- 
mities in  that  arbitrary  and  terrible  conrt  of 
Star- Chamber ;  to  whose  arbitrary  pmceedinffs 
(it  being  composed  of  the  principal  men  of  the 
realm,  and  calculated  to  support  arbitrary  go- 
vern meot)  no  Iwunds  or  limits  could  be  set, 
nor  could  any  other  hand  remoTe  the  evil  but  a 
parliament. 

Power  may  justly  he  ^oronared  to  a  great 
river ;  while  kept  within  its  due  bounds,  it  is 
both  beautiful  and  useful ;  but  when  it  over- 
flows its  banks,  it  is  then  too  impetuous  to  be 
stemmed ;  it  bears  down  all  before  it,  and  briiigs 
destruction  and  desolation  ^%  herever  it  comes. 
If  tlien  this  is  the  nature  of  power,  let  us  at 
least  do  our  duty,  and  like  wise  men  (who  va- 
lue freedom)  use  our  utmost  care  to  support 
liberty,  the  only  bulwark  against  lawless  power, 
whicD,  in  all  ages,  has  sacrificed  to  its  wild 
lust,  and  boundless  ambition,  the  blood  of  the 
best  men  that  ever  lived. 

I  hope  to  b^  pardoned,  Sir,  for  my  zeal  upon 
this  occasion :  it  is  an  old  and  wise  caution, 
**  That  when  our  neighbour*s  house  is  on  fire, 
weongbt  to  take  care  of  our  own."  For  though, 
,  Ue8$ed  be  God,  1  live  in  a  government  where 
liberty  is  well  understood,  and  freely  enjoyed  ; 
vet  experience  has  shewn  us  all  (I'm  sure  it 
ois  to  me),  that  a  bad  precedent  in  one  govern- 
aoent,  b  soon  set  up  for  an  authority  in  ano- 
ther ;  and  therefore  I  cannot  but  think  it  mine, 
and  every  honest  man's  duty,  that  (while  we 
pay  all  due  obedience  to  men  in  authority)  we 
oq^tat  the  same  time  to  be  upon  our  guard 
■gainst  power,  wherever  we  apprehend  that  it 
may  affi^  ourselves  or  our  fellow-subjects. 

I  am  truly  very  unequal  to  such  an  under- 
taking, on  many  accounts.'  And  you  see  I  la- 
boar  under  the  weight  of  many  years,  and  am 
borne  down  with  great  infirmities  of  l>ody ;  yet 
old  and  weak  as  1  am,  1  should  think  it  my 
doty,  if  required,  to  go  to  the  utQiost.  part  of 
the  land,  wfiere  my  service  could  be  of  any 
use,  b  assisting  to  quench  the  flame  of  prose* 
catians  upon  mformations,  set  on  foot  by  the 
government,  to  deprive  a  people  of  the  right  of 
remaostratiQg,  (and  com))laioing  too^  of  the 
aibitrary  attempts  of  men  in  power.  Inen  who 
injare  and  oppress  the  people  under  their  ad- 

*  See  it  in  this  Collection,  vol.  3,  p.  826. 
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ministratioD,  provoke  them  to  cry  out  and  com- 
plain ;  and  then  make  that  very  complaint  the 
foundation  for  new  oppressions  and  prosecu- 
tions. I  wish  1  coulu  say  there  were  no  in- 
stances of  this  kind.  Bat  to  conclude;  the 
question  before  the  Court,  and  you,  gentlemen 
of  the  jury,  is  not  of  small  nor  private  concern  ; 
it  IS  not  the  caus^^a  poor  printer,  nor  of  New 
York  alone,  which  you  are  now  trying :  No  1 
It  may,  in  its  consequence,  affect  every  free- 
man that  lives  under  a  British  government  oa 
the  main  of  America.  ^  It  is  the  best  cause ;  it 
is  the  cause  of  liberty ;  and  I  make  no  doubt 
but  your  upright  conduct,  this  day,  will  nol 
only  entitle  you  to  the  love  and  esteem  of  your 
fellow-citizens;  but  every  man,  who  prefere 
freedom  to  a  life  of  slavery,  will  bless  and  ho- 
nour you,  as  men  who  have  baffled  the  attempt 
of  tyranny ;  and,  by  an  impartial  and  uncor- 
rupt  verdict,  have  laid  a  noble  foundation  for. 
securing  to  ourselves,  our  posterity,  and  our 
neighbours,  that  to  which  nature  and  the  laws 
of  our  countr^r  have  given  us  a  right — the  li- 
berty— both  of  exposing  and  opposing  arhitraiy 
power  (in  these  parts  of  the  world,  at  least)  by 
speaking  and  writing  trnth. 

Here  Mr.  Attorney  observed,  that  Mr,  Ha^ 
milton  had  gone  very  much  out  of  the  wayg 
and  had  made  himself  and  the  people  Tery 
merry ;  but  that  he  had  been  citing  cases  not 
at  all  to  the  purpose.  He  said,  there  was  nd 
such  cause  as  Mr.  Bushel's,  or  sir  Edward 
Hale's,  before  the  Court;  and  he  could  not 
find  out  what  the  Court  or  Jury  had  to  do  with 
dispensations,  riots,  or  unlawful  assemblies: 
all  that  the  jury  had  to  consider  of,  was  Mr* 
Zenger's  printing  and  publishing  two  scanda* 
lous  libels,  which  very  highly  reflected  on  his 
excellency,  and  the  principal  men  concerned 
in  the  administration  of  this  ^ovemmenty  which 
is  conlessed ;  that  is,  the  printing  and  publish* 
ing  of  the  Journals  set  forth  in  the  information 
is  confessed.  And  concluded,  that  as  Mr. 
Hamilton  had  confessed  tlie  printing,  and  there 
could  be  no  douht  but  they  were  scandalous 
popers,  highly  reflecting  upon  his  excellency, 
and  the  principal  magistrates  in  the  province  ; 
and  therefore  he  made  no  doubt  hut  the  jury 
would  find  the  defendant  guih3r,  and  would  re- 
fer to  the  Court  for  their  direction. 

Mr.  Chief  Juitice,  Gentlemen  of  the  jury, 
the  great  pains  Mr.  Haniilton  has  taken  to  shew 
how  little  regard  juries  are  to  pay  to  the  ppinioa 
of  the  judges,  and  his  insisting  so  mueh  upon  the 
conduct  of  some  judges  in  trials  of  this  kind,  is 
done,  no  doubt,  with  a  design  that  you  should 
take  hut  very  little  notice  of  what  [  may  say 
upon  this  occasion.  I  shall  therefore  only  ob- 
serve to  yon,  that,  as  the  facts  or  words  in  the 
informatiOB  are  confessed,  the  only  thing  that 
can  come  in  question  before  you  is,  whether 
the  words,  as  set  forth  in  the  intbrmation,  make 
a  libel ;  and  that  is  a  matter  of  law,  no  doubt, 
and  which  you  may  leave  to  the  Court.  But 
I  shall  trouble  you  no  further  with  any  thing 
more  of  my  own ;  but  read  to  you  the  words 
of  a  learned  and  upright  judge,  in  %  case  of  the 
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like  Mtiire.  [Lord  Ctncf  Justice  Hdit,  in 
Tatohin's  Ca«e.^] 

'*  To  tay  that  eornipt  officen  «re  appoiiited 
to  admiDUter  afTaira,  is  certainly  a  reflection  on 
the  govemnie&t.  If  people  should  not  be  called 
to  accoatit  for  possessing  the  people  witli  an  ill 
•pinion  of  the  ^vernment,  no  grovemment  can 
anbsist ;  for  it  is  necessary  ibr  all  governments 
that  the  people  should  have  a  good  opinion  of 
h ;  and  nothing  can  be  worse  to  any  go?era- 
nent,  than  to  endeavour  to  procure  animosities. 
As  to  the  managementof  It,  this  has  been  al- 
ways looked  upon  as  a  crime,  and  no  govern- 
ment can  be  safe  without  it  be  punisheo." 

Now  von  are  to  consider,  whether  these 
trords  I  nave  read  to  you  do  not  tend  to  beget 
an  ill  opinion  of  the  administration  of  the  go- 
temment;  to  tell  us,  that  those  that  are 
employed  know  nothing  of  the  matter,  and 
those  that  do  kttow  are  not  employed.  Men 
Are  not  adapted  to  offices,  but  offices  to  men, 
Out  of  a  particular  regard  to  their  interest,  and 
not  to  their  fitness  for  the  places.  This  is  the 
purport  of  these  papers. 

Mr.  Hdmiltofu  I  humbly  beg  your  honour's 
pardon ;  I  am  very  much  misapprehended,  if 
you  suppose  what  I  said  was  so  designed. 

8ir,  you  know  1  made  an  apology  for  the 
freedom  I  found  myself  under  a  necessity  of 
iisin^  upon  this  occasion.  I  said,  there  was 
nothing  personal  designed  }  it  arose  from  the 
nature  ot  our  defence. 

• 

The  Jury  withdrew,  send  in  a  small  time  re- 
toiiied ;  and  bebg  asked  by  the  clerk, 
•^  Whether  they  Were  agreed  of  their  verdict, 
mid  whether  John  PeterZenger  was  Qwhy  of 
|>rin^gand  publishibg  the  troels  in  the  intbr- 
ination  mentioned  ? 

*  They  answered,  by  Thomas  Hunt,  their 
foreman,  Not  Guilty. 

Upon  which  there  were  three  bnzsas  in  the 
Ball,  which  was  crowded  with  people;  and 
the  next  day  1  was  discharged  from  my  im* 
prison  menL 

City  of  New  York,  If. 

Xt  ft  Common  Council,  held  at  the  City-hall 
of  the  said  city,  db  Tuesday  the  16th 
day  ef  September,  ▲.  n.  17^5. — Present, 
Paul  Bicbards,  es^  Mnyor;  Gerardns 
fituyvesaot.  esq.  Denuty  Jfayor ;  Daniel 
Jlorsemandeu,  esq.  Meoordar.---^Aieannea, 
lYilliam  Roodm,  esq.  Simon  Johnson,  esq. 
John  Walter,  esq.  Christopher  Fell,  esq. 
Bt^hen  Bayard,  esq.  Johannes  Burger, 
esq.— Jifutanfs,  Mr.  Johannes  Waldron, 
Mr.  £de  Myer,  Mr. .  John  Moore,  Mr. 
John  Fred,  Mr,  Chariea  Le  ^uz,  Mr. 
JBvertByvank. 

*€Mefed,  That  Andrew  Hamlttsn,  esq.  of 
Pfailadelpbia,  barrister  at  law,  be  presented 
«nlh  the  Freedom  of  this  Corporation :  and  that 
iMcnnan  Bayard,  aMerman  Johnson,  and  al« 
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derman  Fell,  be  n  Comlldttoa  to  biiif  m  % 
dranght  thereof. 

Ci^  of  New  Yoii:,  «. 

At  a  Common  Conncil,  held  at  the  City-kll 
flf  the  said  city,  on  Mondav  the  99tb  dty 
of  Scfitember,  being  the  feastday  of  St. 
Michael  the  Archangel,  a.  d.  17S6;— 
pRBSENT,  Paul  Richards,  esq.  Mayor; 
Daniel  Uorsemanden,e8q.  Recorder.— i^ 
dermen^  William  Roome,  esq.  SiiMa 
Johnson,  esq.  John  Walter,  esq.  Chris- 
topher  Fell,  esq.  Stephen  Bayard,  eif. 
Johannes  Burger,  esq. — ^Jssiitoate,  Mr. 
Johannes  Waldron,  Mr.  John  Fred,  Mr. 
Charles  le  Boax,  Mr.  Evert  Byvtnk, 
Mr.  Henry  Bogert. 

Stephen  Bayard,  Simon  Johnson,  and  Cbrii* 
topher  Fell,  esqrs.  aldermen,  |o  whom  it  ivss 
referred  to  prepare  the  draught  of  the  Freedon 
of  this  Corporation,  to  be  presented  to  Aodrsv 
Hamilton,  esq.  make  the  Report  thereon  in  the 
words  following,  (to  wit)  That  they  bate  nrs- 

Eared  the  form  of  the  grant  to  the  said  Aodrev 
lamilton,  esq.  of  the  Freedom  of  the  city  sf 
New  York,  in  these  words,  (to  wit.) 

"  City  of  New  York,  sf. 

"  Paul  Richards,  esq.  the  Recorder,  Alder* 
men,  and  Assistants  of tlteeity  of  New  Yorfc,coB. 
vencd  in  Common  CouncU,  to  all  to  whom  then 
presenla  shall  come  greeting.     Wheress  honoot 
IS  the  just  reward  of  virtue,  md  public  benefit! 
demiind  a.  public  acknowledgment :  We  there* 
fore,  under  a  grateful  sense  of  the  remarkslito 
service  done  to  the  inhabitants  of  this  chy  sod 
oolony  by  Andrew  Hamilton,  esq.  of  Pennsyl- 
vania, barnster  at  law,  by  bis  learned  snd 
generous  defence  of  the  rignta  of  msnkind,  sod 
me  liberty  of  the  press,  in  the  ease  of  Jobs 
Peter  Zenger,  hUely  tried  «n  an  infwinatiai 
exhibited  in  the  supreme  court  of  this  oohmy, 
do,  hv  these  presents,  hear  te  the  said  Aadrev 
Hamillon.  esq.  the  public  thanks  of  the  fm^ 
men  of  this  Corporation  for  that  signal  servioe^ 
which   be  cheerfully  nndertook  nnder  gresi 
indisposition  of  body ,  and  generonsly  perfenaed, 
refining  any  fee  or  rewml :  and  m  testimsBy 
of  our  great  esteem  for  his  person,  and  sense  m 
his  merit,  do  hereby  present  him  with  the 
Freedom  of  this  Corporation.   These  are  there- 
fw-e  to  •certify  and  declare,  that  the  said  ila* 
drew  Hamilton,  esq.  is  \ainhy  admitted,  re^ 
oeived,  and  allowed  a  freeman  and  citisen  sf 
tte  said  city:  to  have,  hold,  eq|oy,  and  partake 
of  all  the  benefits,  liberties,  privy^jpas,  freedsoM 
and  immunities  whatsoever,  granted  or  beloaf* 
ing  to  a  ireeman  and  citizen  of  the  same  city. 
In  testimony  whereof,  the  Common  ConacA 
of  the  said  city,  in  Omamon  Council  ss^ 
sembled,  have  caused  the  aeal  of  the  eaid  eily 
to  be  hereunto  affixed,  thia  5i9th  day  of  Sep* 
tember,  4.  n.  17S5.    By  order  of  the  Cos* 
monCotUMil. 

WaLU«M  8a4nMSt  Clerks 
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<*  And  we  do  fiirtb«r  report,  that  simdry  of 
tberaembera  of  this  corporation,  anil  sreotlcmoii 
of  this  city,  have  voluntarily  contributed  suffi- 
cieDt  ibr  a  gold- box  of  ftve  ouncra  and  a  half, 
for  iodosingthe  seal  of  the  said  freedom ;  upon 
tbe  tid  of  which,  we  are  of  opinion » jsbould  be 
engraved  the  arms  of  the  city  of  New -York. 
Witness  our  handa  thia  39tb  day  of  Sept.  173& 

Stephen  Bayard. 

Simon  JoaNsoN. 

CHRSrOPBXIt  Fux." 

Which  Report  18  approved  hy  this  Conrt,  and 
•nkied.  That  the  Freedom  and  Box  be  forthwith 
made,  pursnaot  to  the  said  Report ;  and  that 
Mr.  Sharpas,  the  common  clerk  of  this  city,  do 
affix  the  aeal  of  the  same  Freedom,  and  incioae 
it  ki  the  said  Box. 

Mr.  Atderman  Bayard  going  to  Philadelpbta, 
sad  offeriti^  to  lie  the  bearer,  of  the  said  Free-' 
dom  to  Mr.  Hamilton ;  Ordered,  That  Mr. 
flharpas  deliver  it  to  Alderman  Bayard  for  that 

rrpose ;  and  that  Alderman  Bayard  do  deliver 
to  Mr.  Hamilton,  with  assurances  of  the 
great  esteem  that  this  corporation  have  for  his 
person  and  merit. 


W 


City  of  New  York,  w. 

AtaCoounmi  Council,  held  at  the  City«ha1l  of 
the  said  city,  on  Wednesday  the  l5th  day 
of  October,  a.  d.  1735.*-Pr£sent,  Paul 
Richards,  ess.  Mayor ;  Daniel  Horse- 
mandea,  esq.  Recorder. — Aldermen^  John 
Walter,  eaq.  Simon  Johnson,  esq.  William 
Roome,  esq.  Johannes  Burger,  esq. — As- 
nttcMts^  Mr.  Johannes  Waldron,  Mr. 
Abraham  De  Pevster,  Mr.  Gerardus  Beek- 
man,  Mr.  Peter  Stoatenhuigh,  Mr.  Henry 
Bogert. 

Ordered,  That  the  Freedom  granted  by  this 
Corporation  to  Andrew  Hamilton,  esq.  with 
tbe  Report  of  the  Committee  for  preparing  a 
draught  of  the  same,  and  the  order  of  tois  conrt 
tbereon,  may  be  printed.  Wm.  Shabpas. 

Roond  OD  the  lid  of  the  box,  mentioned  in  the 
skovssaid  Report  and  Order,  there  are  eomved 
sot  only  the  arms  of  the  city  of  New  York, 
bat  also  this  motto  in  a  garter ;  **  Demersc 
I^tP^s— time^ta  libertas-  hsflctanilememer- 
goot." 

On  the  ioner  aide  of  the  lid  of  the  box,  sfaew- 
inpr  itself  at  the  same  time  with  the  certificate 
Wlhe  freedom,  there  are  engraven,  ui  a  flying 
Svter,  these  words ;  ^  Nou  niimmis,  Virtute 
parator.'' 

As  an  iaeeoCifO  to  public  Tu*tae,  on  the  fniet 
of  the  rim  of  tbesaid  box^  there  is  engraven  a 
put sf Tally's  wish;  «« Ita ewque eveoiat, nt 
de  renublica  nDermt." 

Wbk:h  Freedom  and  Box  were  presented  in 
Aesaaaoer  that  bad  been  directed,  and  gntefuUy 
accepted  by  the  said  Andrew  Hamilton,  esq.-* 

*  ia  the  eelebraied  Trad,  mtitled, «« A  letter 
libdi^  WamatB,  Ssisiua  d(  ft- 


REMARKS 
Oif  THE  TRiAt  or  JOHN  PETER  ZEN- 
GER,  PaiHT.Ka  of  thr  NEW  YORK 
WEEKLY   JOURNAL,    who    wat 

LATELY  TRIBD  AND  ACaUITTBD,  FOa 
»BINTI»G  AND  PUBLlSBIliO  TWO  Li* 
BELS  AQAFNST  TUB  OOTEBNMBNT  OP 
THAT  PaOVIHCR.t 

Sir ;  It  has  been  a  cotiimon  remark  among^ 
those  who  have  observed  upon  the  capricious 
dispensations  of  fortune,  that  great  events  art^ 

pers,  &c.  by  The  Father  of  Candoor ;"  which 
has  been  ascribed  to  Lord  Chancellor  Camden, 
and  also  to  Lord  Ashburton,  it  is  ni^iced  that  the 
Preftce  toZenger's  Trial  contains  many  things 
very  well  Worth  reading. 


•^  <«  These  Remarks  were  'written  by  tw<i 
eminenl  lawyers  in  one  of  our  colonies  ia 
Aflserica,  immediately  after  the  pohlication  of 
the  Trial  of  Mr.  Zenger,  which  it  s^ems  had* 
been  indnstrioosly  spread  over  thai  part  of  th« 
world,  before  it  reached  England. 

"  As  the  doctrines  contained  in  that  trial,  oi 
rather  in  the  speech  of  Mr.  Hamilton,  are  of 
80  new  a  east,  and  so  absolutely  contradictorjr 
to  all  the  resolutions  and  judgments  that  have 
been  settled  and  cstahlishiBd  for  so  many  sges, 
and  by  judges  of  the  highest  repatation,  and 
most  unquestionable  characters,  for  their  in* 
tegrity,  virtnes  and  abilities,  it  could  ncrt  bf 
imagined  so  wild  and  idle  an  harangue  could 
have  had  any  weight,  or  have  met  with  any 
reception  here,  where  the  laws  relating  to  libev 
have  been  so  often  canvassed,  and  are  generally 
so  well  understood ;  and  therefore  the  persoa 
to  whom  these  Remarks  were  sent,  never 
thought  of  makmg  any  other  use  of  them  thaa 
to  satisfy  his  own  curiosity,  and  that  of  his 
friendSf 

'*  But  sseing,  to  his  great.8nrprize,  that  this 
extraordinary  declamation  has  been  mentioneU 
with  an  air  of  applause  and  triumph  in  sevem) 
news-papers,  as  strikiof^  out  some  new  lights 
with  regard  to  ttie  doctnne  of  liheb ;  and,  opoa 
the  credit  of  that  recommendation,  the  wbolo 
Trial  not  only  twice  printed  here,  bat  retailed 
out  in  scraps  in  the  public  uew»>papers,  whereby 
maujr  well  meaning  peo|»le  may  be  deceiv^, 
and  led  into  wrong  notiona  concerning  tlHi 
laws  of  their  country  in  this  point:  He  hsu 
thought  fit  to  communicate  these  Remarks  to 
the  pnUic,  in  order  to.  remove  any  inistafces  or 
errors  that  persona  majr  tall  into  for  want  of 
an  adequate  judgment  in  these  matters ;  ami 
the  rather,  because  if  such  false  opiniona 
should  happen  to  influence  the  conduct  Or 
practice  of  any,  the  consequences  may  be  very 
danfiperous ;  it  being  an  established  maxim  in 
^ourIiw»that  neither  ignorance  nor  mistake  is 
an  excuse  to  any  .one  who  has  broke  it,  iwom 
the  {penalty  of  it."    JEMMatQtbsRanacks. 
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ofteo  produced  by  iDstnimeDts  that  tre  not 
seemiu^ly  adequate ;  nay,  that  (he  same  ap- 
parent causes  have  quite  contrary  efiects  ;  and 
Che  road  that  leads  one  man  to  wealth,  honour, 
and  power,  sometimes  carries  another  to  no- 
irerty,  infemy,  and  ruin.  Hence  comes  tJiat 
contused  dbtributiou  of  axes  and  coronets, 
baiters  and  ribbons,  which  history  displays  by 
numerons  shocking  examples ;  and  thus  it  is. 
Chat  late  seems  ta  play  at  cross-purposes  with 
mankind ;  or  to  spesik  in  Scripture-phrase,  in 
this  sense  as  well  as  many  others,  '*  the  wisdom 
of  this  world  is  foolishness." 

I  find  my  self  drawn  into  these  grave  reflec- 
tions,  by  reading  the  Trial  of  John  Peter 
Zenger,  at  New- York,  upon  an  information  tor 
printing  and  publishing  a  libei.  This  piece, 
It  seems,  has  been  lately  printed  there,  and  was 
put  into  my  hand  the  other  day  by  a  friend, 
ivho  has  both'  a  general  acquaintance  and  a 
correspondence  with  the. northern  colonies,  as 
a.rare  production,  containing  many  things  new 
and  surprising.  And,  in  tratb^  I  must  say  it 
affords  a  lively  specimen,  in  miniature,  of  the 
justness  of  the  foregoing  remarks :  I  mean  that 

ert  of  it  which  is  attributed  to  Andrew 
amilton,  esq.  of  Philadelphia,  barrister  at 
law ;  together  with  the  sequel,  describing  the 
munificent  behaviour  of  the  citizens,  in  com- 
mon council  assembled,  to  the  learned  gen- 
tiemao,  for  his  singular  periormanoe  on  that 
occasion.  , 

I  must  at  the  same  time  assure  you,,  that  if 
Zenger's  trial  had  been  printed  by  order  of  the 
Court  that  tried  him,  or  from  a  copy  taken  by 
a  private  hand  at  the  trial,  or  by  any  other 
means  that  excluded  Mr.  Hamilton's  approba- 
tion or  privity,  1  should  have  enjoyed  my  own 
opinion  without  troubling  you  or  any  body  else 
about  it,  and  had  the  charity  to  resolve  all  the 
oxtravagancies  that  occur  throughout  his  de- 
daroation,   into  a  right  discernment  of  the 
people  he  talked  to,  and  a  dexterity  in  capti- 
vating them,  which  had  its  effect  in  the  ac- 
quittal uf  his  client.    But  when  a  gentleman 
of  the  bar  takes  the  pains  to  write  over  a  long 
discourse  (he  being  tne  only  lawycfr,  of  either 
aide,*  who  gave  the  printer  bis  notes),  in  order 
to  send  it  abroad  through  the  world,  as  a  speci* 
men  of  bis  abilities,  sentiments  and  principles ; 
as  a  solemn  argument  in  the  law,  fit  to  see  the 
light,  and  abide  the  test  in  all  places;    and, 
above  all,  as  a  task  of  duty,  which  be  thought 
himself  bound  to  perform,  even  by  going  to 
the  utmost  parts  of  the  land  lor  the  purpose ; 
and  all  this,  without  tee  or  reward,  nnder  the 
weight  of  many  years,  and  great  infirmities  of 
^  body :  When  a  barrister,  1  ^y,  thus  becomes 
a  volunteer  for  error,  and  presumes  to  obtrude 
bad  law  and  false  reasoning  upon  the  sense  of 
mankind,  l>ecause  the   sage    magistrates  of 
New- York  have  put  tlieir  seal  to  it ;  I  think 
myself  at  liberty,  without   using  any  other 
apology,  to  exercise  the  judgin^^  privilege  of  k 
reader,  since  ihe  gentleman  mmself  has  put 
me  into  the  possession  of  it. 
In  doing  this,  i  ibali  not  in  the  l^ast  gratify 


a  vain  itch  of  writing  ;  for  there  are  no  extra* 
ordinary  talents  necessary  for  refuting  grosi 
absurdities ;  but  I  shall  have  the  honest  mitrit 
of  endeavouring  to  undeceive  such  of  my  fellow- 
subjects  in  the  plantations  as  may,  uom  the 
late  uncommon  success  of  the  doctrine,  mistake 
the  liberty  of  the  press  for  a  licence  to,  write 
and  publish  infamous  things  of  their  raperiort, 
and  of  all  others,  at  their  pleasure,  provided 
they  write  and  publish  nothing  but  what  is 
true.      In  the  next  place,  I  would  preserve,  u 
far  as'  I  am  able,,  the  dignity  of  the  profession  of 
the  law  in  these  remote  parts  of  the  British  do- 
minions ;  and  prevent  its  learned  professors  in 
England,  who  probably  will  see  tne  renowaed 
piece  above  mentioned  (if  we  may  judge  fiom 
the  industry  used  in  dispersing  it),  from  sw* 
pecting  that  all  theur  American  brethren  ass 
the  like  arts  to  gain  popularity  and  honourable 
rewards.    The  former,  having  the  advantage 
of  going  daily  to  the  great  school  of  law  at 
Westminster,  are  already  apt  enongh  to  think 
meanly  of  the  accomplishments  of  the  latter, 
who  are  far  removed  from  instmctioa;  ani 
their  opinion  mustbestronsly  confirmed  in  this 
respect,  if  such  a  rhapsocW,  as  was  uttered  at 
New-York,  should  not  only  be  applauded  sad 
rewarded  publicly  there,  but  printed  and  scat- 
tered in  reauM  through  the  other  colonies,  with- 
out being  followed  by  a  suitable  animadversMm. 
Neither  will  it  be  amiss  to  take  some  nofice, 
in  tbis  place,  of  the  quackery  of  the  profeasiaB 
in  general,  without  any  particular  applicaiioa, 
as  it  has  been  practised  with  vast  success  ia 
some  of  our  colonies.    You  will  oflen  see  (if 
common  fiime  may  be  trusted)  a  self-sufficient 
enterprising  lawyer,  compounded  of  somethiog 
between  a  politician  and  a  broker,  who,  making 
the  foibles  of  the  inhabitants  his  capital  stadj, 
and  withal  taking  advantage  of  the  wcaknsn 
of  his  judges,  the  igooraoce  of  some  of  hit 
bi*fcthren,  the  modesty  of  others,  and  the  hoocit 
scruples  of  a  third  sort  (without  having  any  of 
his  own),  becomes  insensibly  an  oracle  in  the 
courts,  and  acquires*  by  degrees  a  kind  of  do- 
minion over  the  minds,  as  well  as  the  estates  of 
the  people;  an  influence  never  to  be  obtaned 
but  uy  the  help  of  qualities  very  different  fiorn 
learning  and  integrity.    W  henever  such  a  naa 
is  found,  the  wondtf  ia  not  great,  if,  from  a 
long  habit  of  advancing  what  he  pleaan,  and 
having  it  received  for  law,  be  ooines  in  Ume  to 
fiincy  that  what  he  pleaaea  to  advance  is  really 
law. 

I  have  taken  tho  pains,  daring  this  short  va* 
cation  between  out  monthly  courts,  candidly  to 
examine  this  new  system  of  libels^  lately  com- 
posed and  propagated  on  the  continent ;  the 
discovery  of  wbid  cost  the  good  city  of  New- 
York  five  oupoes  and  a  half  of  gold,  a  scrip  sC 
parchment,  and  three  Latin  seotenoes.  My  in- 
tention is  to  consider  things,  not  persoos, 
having  no  other  knowledge  of  the  g«itietiisB 
principally  ooncemed,  than  what  is  derived 
fivm  the  paper  now  before  me;  and  being 
wholly  a  stranger  to  the  merit  of  those  disputes 
that  ga?a«ise  iotbs  proaecotioB  oTihis  pcnM; 
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Hoch  leis  shall  I  turn  ^rocate  for  any 
kwleffi  power  in  governors ;  God  fortrid  t  should 
be  goiUy  of  such  a  prosiitutioo,  who  know  hy 
cjrperieDce  of  what  stuff  they  are  commonly 
made:  the  wrong  impressions  they  are  apt  to 
lioeiTe  ol'themselres  and  others;  their  pas« 
■oos,  prejudices,  and  pursuits ;  though  when 
all  reasonable  allowanoes  are  made  for  certain 
dfcomstances  that  attend  their  mission  from 
home,  and  their  situation  abroad,  a  considerate 
penon  may  be  tempted  to  think — it  is  well  they 
are  no  worse  than  they  are. 

But  to  come  to  my  remarks  on  Mr.  Zenker's 

la  considering  the  Defence  made  for  the  de- 
feadant  (Mr.  Zenger)  by  his  counsel  (Mr^^ Ha- 
milton), upon  Not  Guilty  pleaded  to  an  in- 
fonnation  for  printing  and  publishing  a  libel, 
it  ii  not  to  the  pur^se  to  inqoire  how  fkr  t^e 
matters  charged  in  the  infoitnation  are  in  their 
nature  libellous  ;  nor  whether  the  innuendoes 
are  properly  used,  to  apply  the  matters  to  per- 
1009,  things  and  places.  It  is  only  necessary 
lo  examine  the  truth  of  this  single  proposition, 
npon  which  .the  whole  Defence  is  grounded, 
and.  to  which  the  several  parts  of  it  refer ; 
oaniely,  That  the  se?eral  matters  charged  in 
the  information  are  not,  and  cannot  be  libelloas, 
teoaose  th«y  are  true  in  Aict. 

This  is  the  cardinal  point  upon  which  the 
karaed   gentleman's  whole  argument  turns, 
md  whicb  he  lays   down,   over  and   orer, 
ai  the  flr»t  principle  that  gorerns  the  doc- 
Irioe  of  iilien;    and  accordingly  he  confesses 
the  printimg   and  publishing  of  the    papers 
laid  m  the    information,  and  puts  it  npon  the 
king's  oonosel  to  prove  the  facts  contained  in 
tfiem  to  be  false ;  alleging,  at  the  same  time, 
that,  unless    that   were  done,  the  defendant 
could  not  be  guilty;    but  if  the  same  were 
proved  to  be  ndse,  he  would  own  the  papers 
containing  them  to  be  libels.    To  this,  it  seems 
the  Attorney  General  answered,  that  a  nega- 
tive is  not  to  be  proved ;   and  the  other  replied 
in  these  words,  which  I  choose  to  set  down, 
that  I  nnay  not  he  thought  to  do  him  wrong — 
'*  I  did  expect  to  hear  that  a  negative  cannotbe 
proved;     hut  every  body  knows,  there  are 
many  exceptions  to  that  g;eneral  rule :  For  if  a 
nnan  is  charged  with  killmg  another,  or  steal- 
ing his  Qeighbonr*s  horse ;  if  he  is  innocent 
ID  the  one  case,  he  may  prove  the  man  said  to 
be  killed  to  be  still  alive ;  and  the  horse  said  to 
be  ilolen  never  to  have  been  out  of  his  master's 
stable;  &c.  and  this,  1  think,  is  proving  a  ne- 
gative.'' Now,  1  must  think,  that  it  is  strange  a 
gentleman  of  his  sagacity,  who  owns  be  was 
prepared  for  the  objection,  could  not  yet  hit 
npon  some  of  these  many  exceptions  which 
every  body  knows ;    for  be  does  no  more  than 
give  two  inatances  of  one  affirmative  being  de- 
stroyed by  another,  that  infers  a  negative  of  the 
iirst ;    at  which  rate  most  negatives  may  be 
proved,  and  then  the  old  role  may  be  discard* 
ed.     Thus,  if  it  is  shewn  that  a  man  is  alive, 
it  foUowa  clearly  that  be  was  not  killed;  and 
iiM  konm  is  prated  to  havebaoi  always  in 


his  master's  stable  (for  this  is  what  must  be 
understood  of  his  being  never  out  of  the  stable), 
it  certainly  follows  that  he  could  not  be  stolen. 
So  that,  according  to  this  new  scheme  of  proofs 
be  who  is  accused  of  killing  a  man,  or  stealing 
an  horse,  is  to  be  nut  upon  proving  that  be 
did  not  kill  or  steal,  because  it  is  possible  that 
such  proof  may  be  had  sometimes :   And  so, 
in  the  principal  case,  if-  a  ouestion  arises  wbe* 
tber  a  certain  magistrate  has  done  particular 
acts  of  inittstice  or  n«t,  the  method  is  to  shew 
that  he  did  not  do  such  acts,  not  that  he  did 
them.      I  have  touched  upon  this,  not  for  ita 
importance,  but  as  a  specimen  of  the  learned 
barrister^s  manner'  of  reasoning,  and  of  the 
spirit  with  which  he  sets  out  from  the  begining; 
At  length  however  he  takes  the  onui  pro* 
bandi  upon  himself;  and  rather  than  the  thing 
should  go  unproved,  generously  undertakes, 
at  his  client's  peril,  to  orove  the  matters,  charged  . 
in  the  information  as  libellous,  to  be  true.    Bnt 
1  wonid  be  glad  to  know,  by  the  way,  how  this 
undertaking  gentleman  could  have  proved  the 
truth  of  divers  facts  contained  in  the  paper  which 
the  defendant  published,  supposing  the  Court 
had  been  so  much  overseen  as  to  let  him  into  a 
proof  of  this  sort.    Could  he  prore  for  exam- 
ple, that  judges  were  arbitrarily   displaced, 
and  new  courts  erected,  in  the  province  of 
New  York,  without  consent  of  the  legislature  f 
For,  I  am  credibly  informed,  there  never  was  a 
pretence  or  surmise  of  more  than  one  jn<^ft 
being  displaced,  or  more  than  one  court  erect^, 
under  Mr.  Cosby 's  administration,  both  which 
happened  upon  one  and  the  same  occasion. 
Now  I  would  not  have  this  esteemed  a  captiotis 
exception,  when  I  have  to  deal  with  a  man  of 
law,  who  must  or  ought  to  know,  that,  if  such 
a  justitication  as  he  offered  were  at  all  allow* 
able,  it  ought  to  be  full  and  express,  so  as  to 
leave  no  room  for  a  libeller  to  multiply  and  ex- 
aggerate facts  at  bis  pleasure,  when  he  is  dis^ 
posed  to  traduce  persons  in  authority ;  there 
being  a  manifest  difference  between  a  single 
act  of  power  without  or  against  law  (from 
which   perhaps   few  governments  have  been 
free),  and  an  habitual  abuse  of  power  in  re- 
peated instances  of  the  same  species.    I  would 
further  ask,  how  he  could  prove,  that  the  law 
itself  was  at  an  end,  and  that  trials  by  juries 
were  taken  away  when  a  governor  pleased  ; 
for,  if  I  mistake  not,  he  waa  at  that  time  speak- 
ing to  a  jury  in  a  regular  court  of  law,  and  in  a 
Krosecution  which  the  governor  had  much  at 
eart  (as  the  gentleman  himself  insinuates), 
and  woukl  have  been  highly  pleased  to  con- 
vict his  client ;  yet  would  not  attempt  it,  but 
in  the  ordinary  course  of  trial  by  a  jury ;   and 
then  too,  could  not  find  a  jury  that  would  con- 
vict him.     1  think  I  am  warranted  in  potting 
these  questions,  even  by  the  authority  of  the 
barrister  himself,  who  says,  <<  Truth  oughtto 
govern  the  whole  affair  of  libels,  and  yet  the 
party  accused  runs  risk  enon|^h  even  then ;  for 
if  he  fails  of  proving  every  tittle  he  has  wrote, 
and  to  the  satisfaction  or  the  court  and  jury 
toO|  be  may  find  to  hia  coat,"  &c« 
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But  for  tfie  prtient,  I  wilt  suppose  Mr. 
Hamilton  was  sole  to  profe  all  these  tt»iog|S} 
nay,  ibal  the  jury  knew  them  all  to  be  true.  I 
will  go  forther»  and  allows  that  juries  io  cri-' 
mioal  cases  may  determine  both  law  and  fact, 
when  tbey  are  complicated,  if  they  will  take 
snch  a  decision  upon  their  consciences  (which 
is  almost  the  only  point  in  which  I  can  have  the 
honour  of  a^reeinff  with  him) ;  yet,  afWv  all 
these  oonoessions,  the  main  question  rests  still 
between  os,  vis.  Whether  a  writing  can  be  a 
Ubel,  in  legal  acceptation,  if  the  matter  cou« 
tained  in  it  be  true  ?  He  is  pleased,  indeed,  to 
express  his  dislike  of  infamous  papers,  even 
when  they  are  true,  if  levelled  against  private 
Tines  and  faults ;  and  in  this  i»se  he  calls  them 
base,  unworthy,  scandalous,  unmanly  and  nn- 
■lannerly.  But  surdy  it  might  be  oKpected, 
when  a  point  of  law  was  in  question,  that  he 
would  have  told  ns,  whether  they  were  lawful 
or  unlawful,  innocent,  or  criminal,  since  these 
last  are  the  only  epithets  that  were  relative  to 
his  subjeot,  though  the  first  might  have  their 
weight  in  a  sermon  or  aaoral  essay.  But,  it  is 
plaini  he  was  aware  of  the  ooosequence  of  be- 
ing explicit  upon  this  head ;  tor  bad  he  owned 
aooh  wrilings  to  be  lawfal,  because  true,  he 
would  have  alarmed  the  common  sense  of  man- 
lund,  by  opening  a  door  ifor  exuosing  at  mercy 
the  frailties>  vices,  defecls  and  mismrtuues  of 
every  person,  biffh  and  low,  which  must  ine- 
viCaMy  destroy  Uie  peace  of  families,  and  be- 
get iU  bkwd  and  disorders.  If,  on  the  other 
band  he  bad  acknowledged  such  writings  to  be 
onlawful,  inasmuoh  as  3iey  conoerned  private 
miscanriages  and  transactions ;  but  that  every 
man  might  write  as  much  truth  as  he  pleased 
^abottt  me  admioistratiott  of  the  government, 
not  only  by  pointni^  out  fitults  and  mistakes, 
hut  by  publishing  his  own  comment  Snd  iu^ 
'  ferMoes,  in  order  to  fill  the  minds  of  the  people 
•with  all  the  jealonsies  and  apprehensions  bis 
imsgiuation  can  form ;  it  must  have  shocked 
men  of  understanding  to  be  thus  toUl,  that  the 
law  bad  provided  against  private  qnarnsls  and 
breaches  of  the  peacie,  occasioned  by  virulent 
writing ;  but  had  taken  no  care  to  prevent  se- 
dition and  pnblic  disturbines  anstng  from  the 
ume  cause. 

His  favourite  pontion,  howeyer,  was  to  be 
maintained  at  all  events ;  and  therefore,  when 
the  Chief >justSoe  ri^tly  instructed  bim«  that  he 
ooukl  iu>t  be  admitted  to  give  the  truth  of  a 
iibil  in  eyidenoe,  that  the  law  was  clear  that  he 
could  not  justify  a  libel ;  for  it  is  nevertheless  a 
Kbel,  though  it  is  true ;  the  disoeraiag  gentle- 
man was  pleased  to  ttndeijstand  by  the  word 
justify,  a  justification  by  plea,  as  it  is  in  the  case 
of  an  Mictment  for  nsuitier,  or  an  aamult  and 
battery :  there  (says  be)  the  prisoner  cannot 
justify,  but  plead  Not  Guilty ;  yet  in  murder, 
be  may  prove  h  was  in  defence  of  his  life,  his 
house,*  &C.  and  in  assault  and  battery,  he  may 

give  in  evidence,  that  the  other  party  struck 
rst ;   and  ui  both  these  cases  he  wiU  be  ac- 
qwtted. 
If  thepaity  ia  cither  case  in  acqoitlsdy  thn 


reason  n,  I  presume,  beetuse  the  msUsr  givm 
in  evidaoe  amounts  to  a  justification  in  lair  of 
the  fact  chaiged  on  him,  and  is  ecjuivsleattoi^ 
confession  SM  avoidance  in  plsadio^*  la  like 
manner,  if  truth  be  a  sufficient  justificatioa  of 
a  libel,  the  defieodaat  will  be  acquitted  upon 
proving  the  contents  of  his  paper  to  bs  true. 
Now  let  it  be  observeif,  that  the  words  of  the 
book  which   the  chief-justiu»  relied  on  irt 

these : It  is  far  from  beiuff  a  justtfioatioa  of 

a  libel,  that  the  oootents  tncrsof  are  true— 
since  the  greater  appearance  there  is  of  tnah 
in  any  npalidous  invective,  so  much  tbs  more 
provoking  it  is.  That  this  is  good  law,  I  hope 
1  shall  be  able  to  shew  fiilly  hsicsfter,  u  I 
shall  shew,  in  the  mean  time,  that  it  is  aa  ex* 
press  authority  against  the  weH-cesd  baniiter, 
who  declarss,  he  las  not  in  all  his  reading  ami 
with  an  aothority  thai  says,  he  omnotbe  ad- 
mitted to  give  the  truth  in  evidence,  See, 

He  seems  to  take  it  for  granted  (and  I  shall 
not  dispute  it  with  him  now)  that  msUer  of 
justification  caiuiot,  in  any  case,  be  pleaded 
specially  to  an  indictment  or  assauH  or  murder; 
but  the  party  is  to  take  advantage  of  it  in  evi* 
deuce  upon  Not  i«ruilty  pleaded.  Let  it  be  so ; 
yet  still  this  ooatterssust  be  a  sufficient  iustifi* 
oalion,  or  the  party  can  bav«  no  benefit  nom  it 
any  way.  In  an  action  of  assault  and  battery, 
where  the  first  assault  must  be  pleaded  ape- 
cielly ;  the  matter  of  justification  is  just  lbs 
same,  as  in  an  indictment  lor  the  same  olleaei^ 
where  it  must  be  given  in  evidence  upon  the 
general  issue.  I  aak  thesi.  Whether  the  int 
assault  is  a  justiftoatton  in  an  indicta(ieot  of 
assault  and  battery  ?  If  the  barrister  skeali 
answer  negatively,  such  answer  is  against  al 
sense,  lor  the  party  is  acquitted  by  virtue  of 
the  justification  only.  If  he  shoukl  answer  s& 
firmatively,  he  is  inconsistent  with  himself; 
for  he  has  but  just  afi&rmed  that  whenthabook 
says,  truth  is  no  iintificatioo,  it  must  be  obp 
derstood  of  a  justification  by  pjea»  by  whkbhs 
most  mean  that  nothing  elae  is  a  justtfioatioa 
but  what  is  pieaded,  or  he  must  numo-aMivf 
at  all.  For  the  words  of  the  book  are— it  is 
iar  from  being  a  justificatioo,  &c.  it  is  not  said, 
-«yoa  are  tar  from  being  at  liberty  to  plead  it 
in  bar.  In  truth,  the  anmor  is  not  ihers  speak- 
ing of  the  forms  and  rules  of  proceedings  epeo 
libds,  <1  Hawk.  chap.  73,  §  5,  6,  7,)  botu|M» 
the  substance  and  nature  of  the  crune,  what 
shall  and  what  shall  not  excuse  or  jnstify  it 
This  is  manifest  from  the  resson  somow«l  ** 
support  bis  assertHMt,  vix.  Since  the  gnatsr  pf' 
pearanoe  i^keie  h  of  truth,  dec.  which  is  a  ss^fi 
reason  grounded  no  the  wisdom  of  the  lav, 
which  punishef  libels  even  against  private  per- 
seus,  ss  public  eflences,  becanse  they  proroke 
nun  lo  acts  of  revenge  and  breaches  of  the 
peace.  I  hope  it  will  not  be  said  that  a  libel  tf 
tess  provoking,  because  the  truth  of  it  >>^jj 
given  in  evidnee,  than  if  it  was  to  be  plesdsd 
in  bar.  * 

But  all  this  is  Star-chamber  doctrine  ^ 
the  barrister,  and  the  very  mentkn  ef  that 
court  serrv  him  fiff  an  snswer  to  essry  tbiH> 
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inrhusbiliebaf BOOtlieriiiisiMr;  fcecwuetbg 
nenoiy  of  that  tribunal  it  justly  deteartiid  mi 
acflouiit  of  raany  illegal  and  -ezorbitani  fro- 
aeedingf .  No ;  this  is  tbe  aytbority  of  Mr. 
injeaot  Hawkins  (tboasli  he  uses  marginal 
Mferenoes  to  some  ^ar-diamber  caset),  wiede 
aine  ii  too  great  to  i^eoeive  any  addition  flrom 
tbii  fMper,  and  wbo,  after  a  long  and  ttudions 
March  in  the  crows- taw,  laid'dowa  this  propo* 
iitioD  lor  law  at  the  time  be  wrote  bis  book ; 
•ad  1  believe  it  will  appear  in  tlie  sequel  that 
he  WM  not  mists  ken.  And  now  I  oome  to  jdiii 
inae  with  the  barrister  upon  this  point,  wbe* 
Jherlfr.  Serjeant  or  be  is  in  tlie  right ;  or,  in 
•Iber  words,  whether  falBi^y  in  fact  he  essen- 
M  to  a  KM,  so  that  Hie  Irmh  of  the  fact  may 
bsgifen  in  evideooe  to  prove  a  writing  to  be  tio 

He  maintaffiis  the  affirmative  of  tlie  question, 
both  from  what  he  understands  to  be  the  au- 
tlioritks  ID  Ibe  case,  and  from  the  reason  of 
Hw  thing.  All  whioh  ahall  'be  considered  in 
their  order. 

The  authorities  etted  by  Mr.  Hamilton  to 
iopport  the  proposition  fnrmerly  stated,  consist 

r'acipally  of  four  cases,  which  I  shall  consider 
the  order  as  they  were  produced. 
The  first  la  the  case  of  John  de  Nortbamp- 
ISD,  18  £dw.  8,  S  Inst.  174,  which  be  oh- 
aerres  does  not  ap|](ear  to  bare  been  a  case  npon 
ao  taformation,  but  that  be  has  |^ood  gronods 
to  say  tt  was  upon  an  indictment  This  is 
what  I  shall  not  contest  widi  bim,  because  it  is 
iwt  material,  or  indeed  easy  to  be  determined, 
wfthoiit  seein£^  the  record ;  fboogh  I  conceive 
there  are  grounds  to  say  it  was  not  upon  an  in- 
dictment, as  was  the  caae  of  Adam  de  Ravens- 
worth,  mentraned  by  lofd  CoIk  in  the  same 
abapter.  The  case,  boweveri  atands  thos! 
'  Joira  de  INortbampton,  an  attorney  of  the 

*  Rrng's-bendi,  wrote  a  letter  to  one  Ferrers, 
'one  of  the  king's  booB<9l,tbat  neither  sir  Wtl- 
'  liam  Scot, -a  ehief-jmtice,  nor  his  fellows  tbo 
'king's  justices,  nor  their  clerks,  any  great 
'  thi^  wooM  do  by  the  commandment  of  our 

*  ferd  the  king^  oec.  which  said  John  being 
'called,  oonfesaed  the  letter,  &c.  fit  quia 
*pr«Kotu6  Johannes  cognovit  dictam  lilC' 
'ram  per  oe  acriptam  Roberto  de  Ferrers, 
'  ijai  est  de  eoncilio  Regis,  quae  Irtera  continet 
'lasenollam  veritatem:  PnetextucojusDom. 
*Bex  em -Curiam  et  Juslieiarios  sues  babere 

*  posset  mdignationem,  -quod  eiaet  in  scanda- 

*  1am  Joatic.  et  Curia.  Ideo  dictoa  JohamieB 
'  comraittilvr,  &c.'  Here  -says  the  barrister, 
by  this  judgmeot  it  appeaia  the  Kbelkns  words 
Were  utterly  ialse,  and  there  ^e  falsehood  was 
ttacrime,  and  is  the  ground  of  the  judgment 
¥or  my  own  part,  I  can  neither  see  truth  nor 
^Usehood  In  the  wards  atthe  time  tbcy  were 
VTCde,  for  diey  refer  to  a  future  coittmgency 
that  might,  or  might  not  be  as  he  said  ;  and  in 
Ibis  respect,  they  were  the  same  as  tf  ibe  man 
%ad  said,  the  roof  of  Weatminatci'haH  woiiM 
M  upon  eirWlHiamficot  and  his  foHows.  iSe- 
ihlet,  the  wordaiaken  by  themselves  have  no 
tt  meaning  3,  Cmt  1  imagne  U  wvH  ^  nllowed 


Ibat  moit  of  the  grant  things  which  judges  do 
as  judges,  are  such  as  ought  neither  to  be  done, 
nur  Im  undone  by  ihe  king's  commandment. 
Where  then  ^vas  the  offience  ?  The  record,  I 
think,  shews  that  in  the  IMIowing  words: 
**'prflBtextu  cnjuaDom.Rex  erga  Curiam  et  Jos* 
"  tic.  suos  habere  posset  indignationem."  &c. 
<*  f  deo  dictus  Johannes  coramittttur,''  &c.  It 
la  observable,  that  the  author  of  this  letter  waa 
an 'attorney  of  tlie  Court,  and  by  the-contenta 
Hiereof  he  preaumes  to  undertake  for  the  beha- 
vtonr  oftliejudgea  in  some  great  matters  that 
concerned  their  office.  The  letter  was  ad- 
dressed to  «  person  who  was  of  the  kiog'a 
donncil,  and  imgbt  possibly  communicate  the 
eoDlents  of  such  a  tetter  to  the  king ;  the  con* 
seouenoe  of  which  might  naturally  he,  thnt 
**  Dom.  Rex  h^iere  posset  indighationem  er^ 
^\  Curiam,"  dec.  for  great  tfatnga  were  aome*^ 
tiroes  done,  in  those  oays,  by  the  king 's  com- 
mandment ;  and  the  judges,  besides,  mid  theij» 
posts  at  will  and  pleasure. 

The  words  ^<  qnte  litera  eontioetinae  nulkm 
veritatem,"  were  therefore  proper  for  tbo 
judges  to  insert,  in  order  to  acquit  tbemsdvea 
to  the  king ;  but  they  are  00  more  the  ground 
of  the  judgment  than  these  other  wonds,  **  i^ 
est  de  Concilio  Regis  ;"  both  being  only  inci- 
dental clauaes  that  oome  in  by  way  of  deacrip- 
tion  ;  for  it  is  not  aaid,  **  Quia  Ktem  nrmdictn 
continet  in  ae  nullam  veritatem."  After  all,  I 
would  not  have  thia  conatrnction  of  the  case^ 
plain  and  natural  as  it  is,  pass  merely  upon  m  j 
own  credit ;  4br  I  shall  shew  that  this  casn 
was  80  understood  by  one  of  the  greatest  law- 
yers of  bis  time,  before  lord  Coke*8  3d  Inst 
appeared  in  the  world. 

21  Jac.  B.  R.  Tanfiehl  n.  iiiron.  GodboH 
405,  6. 

The  plaintiff  brought  nn  actkin'  vpon  tbn 
case  against  the  defendant^  ibr  delivering  of  n 
scandalous  writing  to  the  prince,  dec.  Tioy  for 
tbephiintiff  cited,  IB  Ed.  3,  a  letter  was  sent 
to  Ferrers  one  ^  the  iring'a  council,  the  ^StcX 
of  which  waa,  that  Scot  <:bief-jn8tice,  and  bia 
companions  of  the  same  bench,  would  not  don 
vain  thing  at  the  comoBand  of  the  king ;  yet 
becauae  he  aent  auch  a  letter  tn  the  king'n 
conncil,  although  he  spake  no  ill,  yet  becauae  it 
might  incense  the  king  againat  the  jodges,  ho 
was  pnnifiljed.  If  no  ill  waa  said,  wiU  it  bn 
pretended  that  ibe  falahood  of  What  waa  ftid 
could  be  a  reason  for  noniahin^  a  man  f  la  it 
not  ridiculous  to  say,^at  the  mlshood  of  inno- 
cent or  insignificant  words  can  %e  criminal  f 
Thia  book,  therefore,  foHows  the  record  of 
Northampton's  case,  and  aavs,  because  it  might 
incense  the  king  a^nat  the  judges,  he  waa 
punished ;  whidi  la  aknost  a  translation  of 
<  pnetextu  cojus,'  deo.  whioh  was  the  ground  of 
ilidjndgmem,  *  Ideo  committitur.' 

The  next  caae  which  -the  barriater  ctAed  to 
hia  aid,  ia  tha(  of  ^o  49even  Bishops.*  AnA 
here  he  relies  on  a  flourish  of  one  of  the  counadl 
fbr  ihe  hbbopa,  and  a  dobiotiB  espreasion  of 

«  flea  tt  In  ibis  CoTleetionY  toI.  ti,  p.  18t. 
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4Mie  of  the  jadgety  iepwated  from  the  rest'cflF 
bis  dtscoune. 

Sir  Robert  Sawyer,  it  is  trae,  says,  *'  Botli 
tbe  faluty  of  it  (the  libeJ)  and  that  it  was  mali- 
cious and  seditious,  are  all  matters  of  fact, 
which  they  (the  kiojer's  counsel)  have  offered  to 
the  jury  no  proof  of,'' &c.  This,  1  must  con- 
fess, proves  one  point  to  which  the  barrister 
adduced  it,  viz.  that  he  was  not  the  first  who 
insisted  that  to  make  a  writing  a  libel,  it  must 
be  false.  And  when  I  have  allowed  this,  i 
may  almost  venture  to  say,  it  is  tl|e  only  point 
be  does  prove  from  the  beginning  to  the  ending 
of  his  long  elaborate  speech. — Let  me,  however, 
oppose  to  this  the  reply  of  sir  Thomas  Powis, 
in  these  words:  **  Whether  a  libel  be  true  or 
not,  as  to  the  matter  of  fact ;  was  it  ever  yet 
permitted  in  any  court  of  justice  to  be  made  a 
question,  whether  the  party  be  punishable  for 
It  i  And  the^fore  I  wonder  to  hear'these  gen-, 
tlemen  say,  that  because  it  is  not  a  false  one, 
therefore  it  is  not  a  libel."    Fol.  382. 

Mr.  Justice  Powel  also  does  say,  that  to 
make  it  a  libel,  it  must  be  false ;  it  must  be 
malicious ;  and  it  must  tend  to  sedition.  Upon 
vhich  words  of  this  learned  and  worthy  judge, 
I  would  not  presume  to  offer  any  comment  ex- 
cept that  which  other  words  of  nis  own  afford, 
that  plainly  shew  in  what  sense  he  then  spoke. 
H'n  subsequent  words  are  these :  **  They,''  the 
bishops  *^  tell  his  majesty,  it  is  not  out  of 
averseoess  to  pay  all  due  obedience  ;  nor  want 
of  tenderness  to  their  dissenting  fellow- sub- 
jects ;  but  because  they  do  conceive  the  thing 
that  was  commanded  them,  was  against  the 
law  of  the  land.  They  say,  they  apprehend 
the  Declaration  is  illegal,  because  it  is  (bunded 
on  a  dispensing  power.  I  do  not  remember  in 
any  case  in  all  our  law,  that  there  is  any  such 
power  in  the  king;  and  the  case  must  torn 
upon  that.  In  short,  if  there  be  no  such  dispen- 
sing power  in  the  king,  then  that  can  be  no 
libel  which  they  presented  to  the  king,  which 
aays  that  the  Declaration  being  founded  upon 
such  a  pretended  power^is  illegaL^'  So  that 
the  judge  put  the  whole  upon  that  single  point, 
whether  it  be  true  that  the  king  ^  had  such  a 
dispensing  power,  or  not ;  which  is  a  question 
of  law,  and  not  of  fact ;  and  accordinjrly  the 
judge  appeals  to  his  own  reading  in  the  law, 
not  to  witnesses  or  other  testimony,  for  a  deci- 
sion of  it.  In  truth,  the  Petition  of  the  Bishops 
is  not  capable  of  having  falshood  or  truth  ap- 
plied to  It  in  any  other  sense,  there  being  no- 
thing else  affirmed  or  denied  in  it,  but  that  they 
thouffht  they  could  not  do  what  was  com- 
manded them,  because  it  was  against  the  law. 
This  was  the  behaviour,  tbese  were  the  senti- 
ments of  that  upright  judge,  that  gained  him  so 
'  much  honour  among  all  good  men,  as  the  bar* 
lister  takes  notice;  not  any  opinion  of  hiSy 
that  the  oontents  of  a  libel  must  be  falsa  in 
fact,  to  make  it  a  libel ;  as  he  would  unfairly 
ipsinuate. 

Sir  Samuel  Bamardiston's  case  is  the  third 
that  is  touched  upon ;  and  here  too  the  gentle- 
mil  finds  Bothing  that  can  be  strained  to  his 


purpose,  but  Uie  defendant's  eoonael  imiiihtt 
on  the  want  of  proof  to  the  malice  asdiedi* 
tious  intent  of  4ne  author.    He  seems  to  htfe 
forgot  that  the  same  gentleman  insisted  tlao  to 
have  it  proved,  that  the  deleodaot  was  a  penoa 
of  a  turoulent  and  unquiet  spirit,  liecaose  theie 
words  were  set  forth  in  the  ioformalion ;  and 
be  takes  no  manner  of  notice  how  all  this  was 
answered,  which  i  must  now  do  for  him,  in  the 
words  of  the  Court :    "  Certainly  the  law  sup- 
plies the  proof,  if  the  thing  itself  speaks  malics 
and  se<liiion.     As  it  is  in  murder ;  we  Wf  •!• 
ways  in  tlie  indictment,  be  did  it  by  the  insti- 
gation of  the  devil :  can  the  jurv,  if  they  find 
the  fact,  find  he  did  it  not  by  such  instigation  ? 
No,  that  does  necessarily  attend  the  very  oa> 
ture  of  such  an  action  or  thing.    So  in  iDibr* 
mat  ions  for  offences  of  this  nature,  we  say,  hs 
did   it   fitlsely,  maliciously,  and  seditiously, 
which  are  the  formal  words  ;  but  if  the  natms 
of  the  thing  be  such  as  necessarily  imports  ma- 
lice, reproach  and  scandal  to  the  govemmeot, 
there  needs  no  proof  but  of  the  fact  done ;  ths 
law  supplies  the  rest."    How  shall  anv  dmb 
prove  another   person's    malice,  which  is  a 
thing  that  lies  only  in  a  man's  miAd  ?    How 
should  any  man  know  that  I  am  malidooi 
against  the  government,  but  by  my  actions? 
These  words,  indeed,  wens  pronounced  by  tbs 
chief  justice  Jefferies,  who  was  then  ttie  OMotb 
of  the  Court ;   but  though  be  was  really  an  in- 
temperate judge,  (or  a  monster,  as  thebanrisler, 
in  his  bar- language,  delights  to  call  him)  yet  1 
may  safely  refer  it  to  all  men  of  law,  whetbcr 
these  words  could  have  discredited  the  best 
mouth  that  ever  spoke  upon,  that  bench. 
.  An  instance  of^tnis  sort  may  not  be  imperti- 
nent, where  a  chief  justice  (who  was  no  mm- 
ster)  addresses  himself  to  a  jury,  that  was  trying 
a  libci  in  this  manner:  '<<  [  will  not  repeat  tbs 
particulars  to  you,  only  something  to  what  tbs 
defendant  has  said,  that  you  may  not  be  misM. 
He  says,  it  does  not  appear  that  be  did  it  mali- 
ciously or  knowingly.    There  are  some  things 
that  you  that  are  of  the  jury  are  not  to  exp^ 
evidence  for,  which  it  is  impossible  to  Imof 
but  by  the  act  itself.     Malice  is  conceived  ia 
the  heart ;  no  man  knows  it,  unless  he  dedara 
it :    as  in  murder,  J  have  malice  to  a  roan  ;  o» 
man  knows  it.     I  meet  this  man  and  kill  bin ; 
the  law  calls  this  malice,     if  a  man  aoeak 
scandalous  words  against  a  man  in  his  caJliag 
or  trade,  he  lays  his  action^  malice ;  though  be 
cannot  prove  it  but  by  the  words  themselves; 
yon  may  see,  there  is  malice  supposed  to  i 
private  person  in  that  slander,  much  v^n  to 
the  king  and  the  state." 

Tutchin's  case,  the  barrister  does  not  propc^ 
ly  cite,  but  endeavours  to  answer  as  a  eass 
urged  against  him  by  the  king's  counsel;  and 
th««fore  I  shall  observe  upon  it  in  ansiw^ 
place.  ^ 

But  the  case  of  cases  is  still  behind,  wbica 
be  reserved  for  the  last,  to  make  the  point  desf^ 
on  his  side,  than  all  the  rest  put  together  oooM 
do.  It  is  Fuller's  case.  And  it  ileserves  ap- 
tice,  that  although  Fuller  wa«  cbaigad  with  vnt* 
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hcaUbel,yet  that  was  not  the  ffiit  of  the  in- 
fennatiaD.  He  was,  in  truth,  prosecuted  fbr 
beio^  a  cheat  and  impostor,  by  order  of  the 
Hooiaaf  Lords,  as  the  kio^a  oooosel  declare 
is  the  opeaing. 

The   iBformation   accordingly   seta   forth, 
«  Tbat  W.  F.  intending  the  late  king  WiUiam 
and  bis  subjects  to  deceire,  and  to  get  several 
mat  sums  ef  money  fraud  ulently  and  deoeit- 
ffllly  from  the  said  king,  ooaoerning  a  eorres- 
poodeocy  between  divers  officers  and  subjects 
ef  the  said  late  king,  and  the  late  king  James, 
falsely  pretended  to  be  had ;  did  write  and  print 
a  libel,  intituled,  Original  Letters,  &c.  with  the 
deposition  of  T.  J.  and  T.  F.  esqrs.  proving  the 
cormption  lately  practised  in  this  nation ;  and 
the  said  W.  F.  afterwards  did  publish,  utter, 
and  for  truth  affirm,  the  said  several  false  and 
scandalous  libels,  without  any  lawful  authority  *, 
whereas  in  troth,  the  said  T.  J.  did  not  depose, 
iipoo  his  oath,  as  is  contained  in  the  said  false 
and  scandalous  libel ;  but  the  said  scandalous 
libels  are  false,  feigned,  and  altogether  contrary 
to  trath,  ^c."    Here  it  is  manifest  he  was  ac- 
cased  of  a  cheat,  in  forging  the  correspondence 
and  the  depositions  just  mentioned,  with  a  de- 
si^  of  getting  money  by  his  pretended  disco- 
very.   And  hence  it  comes,  that  the  j ndge  very 
properly  asks  him,  **  Have  you  any  witnesses? 
If  you  take  open  you  to  write  such  things  as 
you  are  charged  with,  it  lies  upon  you  to  prove 
tbem  true,  at  your  peril.    How  came  you  to 
write  these  books  that  are  not  trueP    If  yon 
have  any  witnesses,  produce  them.''  Thus  said 
sad  thus  did  tbat  great  man,  lord  chief  justice 
flolt ;  but  not  upon  a  trial  of  the  like  kind  with 
Mr.  Zenger's,  as  his  couusel  would  hatve  it 
tbooght    For,  in  this  case,  the  cheat  and  the 
ivpMtare  was  the  offence,  which   consisted 
wholly  in  the  falsity ;  that  is,  in  affirmiog  such 
thbgs  for  realities,  when  they  were  nought 
bat  fictions.    On  the  contrary,  had  he  been 
iMe  to  prove  those  letters  and  those  depositions 
to  be  authentic,  the  discovery  would  have  been 
valuable,  and  might  intitle  him  perhaps  to  fa*> 
vour  and  protection,  instead  of  punishoaeftt, 
however  irreflubir  he  was  in  taking  such  a  me^ 
thod  to  publish  matters  of  that  high  conse- 
quence.   After  this,  let  the  learned  barrister, 
in  sll  his  readtng,  shew  an  information  or  in>- 
dielment  for  a  libel,  where  the  falsity  is  assign^ 
ei  m  form  with  an  ubi  re  veroy  as  the  fonnda- 
tioQ  of  the  ofilence^  which  is  done  in  Fuller's 
4iase;  and  then  I  will  acknowledge,  that  the 
QoestioDs  put  here  by  lord  Holt  would  have 
been  proper,  upon  the  trial  of  his  client. 

This  is  the  sum  of  the  barrister's  (aw«cases. 
And  is  it  not  high  time  to  ask,  whether  such 
gvossmisrepresentations  of  the  books  can  proceed 
nam  ignorance  or  disingenuity  ?  Be  that  as  it 
will,  it  might  certainly  be  expected,  that  a  pro- 
position, Mvanoed  with  so  much  assurance,  by 
a  SMu  of  years  and  reading,  should  have  been 
snpported  by  some  one  aotlority  itf  pmt,  ra- 
Mkv  than  by  a  series  of  low  prevarication  and 
quibble.  Could  he  not  find,  in  all  the  book- 
and  trials  at  large,  concealing  tibels 
VOL.  XVII, 


>i 


(whScli  are  sufiicient  of  themselves  to  make  a 
lai^  volume,)  one  example  of  proof  being  re- 
ceived to  the  truth  or  falsity  contained  in  a 
libellous  writing  ?  Indeed,  thera  is  nothing 
like  it  to  be  fnund ;  though  the  occasions  have 
been  many,  where  suoh  proof  might  be  had,  if 
it  were  proper ;  nay,  where  the  truth  of  the 
thing  was  notorious  to  all  men,  and  yet  no 
<|ue8tioo  ever  moved  concerning  it.  ^  This  shsdi 
fully  appear  in  the  sequel. 

If  any  thing  can  be  necessary  further  to  ex- 
pose Mr.  Hamilton's  doctrine  of  libels,  after 
answering  his  own  cases,  it  is  only  to  sobjohi 
some  others,  that  will  shew  how  much  he  is 
mistaken  in  almost  every  thing  he  has  offered 
on  the  subject.  I  shall  therelbre  mention  -a 
very  few,  that  will  bear  a  particular  applicatioif 
to  bis  crude  notions,  witnout  entering  into  a 
multitude  of  others,  to  tire  the  reader. 

16  Car.  S,  the  King  v,  Pyro,  1  8id.  919, 
B.R. 

Pym  was  indicted  at  Exeter  for  a  libel,  whiSh 
he  delivered  to  a  parson  to  be  published  hi 
church  there,  and  was  to  this  eSed :  "  You 
are  desired  to  bewail  the  sodomitry,  wickal- 
ness,  whoredom,  lewdness,  that  is  of  late  broken 
out  in  this  formerly  weli-govemed  city ;  that 
God  would  turn  their  hearts  from  committing 
those  wickednesses  which  go  unpunished  by 
the  magistrates."  Pym  confessed  the  indiot- 
ment,  and  was  fined  100/.  He  afterwards 
brought  a  Writ  of  Error,  and  assigned  for 
error,  that  this  was  no  ofitsnoe,  because  thougii 
he  says,  go  unpunished  by  the  magistrates; 
yet  he  does  not  say  that  the  magistrates  knew 
of  it,  and  wickedness  tinknown  cannot  be  pu- 
nished. It  was  answered  by  the  Court,  that 
this  contains  matter  of  great  scandal  to  the  go- 
vernment of  the  city;  fol*  it  makes  the  lale 
^government  better  than  the  present,  &c.  Hide, 
Twisden,  Keelyng,  Windham,  Just. 

1  have  pitched  upon  this  case,  because  the 
barrister  is  fond  oi  comparing  ^e  plantations 
to  large  corporations ;  and  he  will  find  here, 
that  even  those  are  not  left  to  the  mercy  ef 
libellers,  ahhoogh  they  do  not  put  in  a  clami  to 
the  sacred  rights  of  majesty :  and  that  a  mis- 
behaviour of  this  kind  to  the  magistrates  of  a 
corporation  is  not  oitirely  innocent,  because  it 
is  not  to  be  judged  of,  or  punished,  as  a  like 
nndutifulness  would  be  to  our  sovereign. 

This  case  was  adjudged  about  four  years 
afker  the  Restoration,  when  the  memory  of  the 
preceding  usurpation  was  fresh  in  every  body's 
mind,  it  is  strange,  therefore,  Mr.  Pym  dkl 
not  put  himself  on  bis  trial  at  Exeter ;  for  it 
was  evident,  beyond  contradiction,  to  the  people 
of  that  age  from  their  own  knowledge,  as  it  is 
now  to  us  from  history,  that  the  wickedness 
specified  in  the  libel  was  restnined  by  a  stricter 
band  before,  than  affcer  the  Restoration.  But 
this  notorious  truth,  it  sseass,  did  not  avail  Mr. 
Pymw 

23  Car.  4,  the  King  «.  Saunders.  RayaS. 
8C1,  B.  R.  ^ 

Information  fbr  writing  a  scandalous  Kbel  In 
H.  Rich,  who  waa  indebted  to  hkn,  and  kept 
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him  eut  of  his  moDey  three  years  b  j  obtaining 
a  protection,  and  at  length  g^etting  into  the  pri- 
son of  the  King't-bench.  Saunders  wrote  him 
a  letter,  wherein  he  tells  him,  That  if  he  had 
any  lionesty,  civility,  sobriety,  or  humanity,  be 
would  not  deal  so  by  him  ;  and  that  he  would 
one  day  be  damned,  and  be  in  bell  for  his 
cheating ;  and  cited  several  placee  of  Scripture 
to  make  e;ood  his  allegations.  The  defendant 
was  found  guilty,  and  moved  In  arrest  of  judg- 
ment, that  the  substance  of  tbe  letter  is  not 
scandalous,  but  impertinent  and  insignificant, 
&c.  Cur.  The  letter  is  provocative;  and  tends 
to  the  incensing  Mr.  Rich  to  break  the  peace. 
Tbe  Court  adjudged  the  letter  scandalous,  and 
fincMd  him  40  marks.  Keelyng,  Twisden, 
Rainsford ,  Noreton,  Just. 

I  would  intreat  the  clear-sighted  barrister  to 
look  carefully  into  the  words  of  this  libel,  and 
try  if  he  can  discover  any  truth  or  iaishood  in 
them  that  was  capable  of  proof.  And  I  must 
remark  upon  both  these  cases,  that  though 
they  were  adjudged  in  the  reign  of  king 
Charles  2,  yet  neither  of  them  was  upon  a 
state- prosecution,  or  at  a  time  when  tbe  spirit 
of  plots  and  factions  had  infected  the  courts 
of  justioe ;  but  they  remain  noquestionable 
authorities  at  this  day. 

The  case  of  Tutchio  is  strong  against  him  ; 
a  case  adjudged  since  tbe  Revolution,  before 
that  learned  and  upright  judge  sir  John  Holt, 
and  plainly  shews  the  fallacy  that  runs 
throughout  his  whole  argument. 

The  points  insisted  on  by  this  chief  justice, 
in  his  charge  to  the  jury,  were  these :  **  To 
aay  that  corrupt  officera  are  appointed  to  ad- 
inmister  affairs,  is  certainly  a  reflection  on  the 
government.  If  people  should  not  be  called 
to  i£n  account  for  possessing  tbe  people  with 
an  ill .  opinion  of  the  government,  no  govern* 
ment  can .  subsist :  Now  you  are  to  consider, 
whether  these  words  1  have  read  to  you  do 
not  tend  to  beget  an  ill  opinion  of  th&'admi- 
nistratba  of  the  government ;  to  tell  us,  that 
those  that  are  employed  know  nothing  of  the 
matter,  and  those  that  dQ-know  are  -not  em- 
ployed. Men  aranot  adapted  to  offices,  but 
offices  to  men,  out  of  a  particular .  regard  to 
their  interest,  and  not  to  their  fitnesa  for  the 
pJaces.  This  is  the  purport  of  these  papers.^ 
If  this  was  the  |rarport  of  the  papers,  and  so 
criminal  as  hath  been  just  said,  it  is  amazing 
mirely,  that  Mr.  Tutcbin.did  not  offer  lo  prove 
the  truth  of  these  allegations,  and  thereby 
take  out  their  sting !  Could  net  he  potoibly 
think .  of  as  maajr  corrupt  or  incompetent 
officers,  ecclesiastical,  dvil,  or  military  in 
England,  preferred  by  interest  rather*  than 
merit,  as  there  were  judges  displaced  and 
courts  erected  in  New-  Yora  ?  Or  if  he  was 
restrained,  by  the  hard-hearted  judge,  from 
disporting  himself  in  this  pleasant  and  spacious 
field,  could  he  not  apply  to  the  private  know- 
ledge which  the  jurors  (aj  well  as  the  rest  of 
mankind)  had  of  these  mattera  f  For  i  ima- 
gine it  will  be  allowed,  tbiit-  if  no  instances  of 
lU$  sort  could  be  shewn  at  the  ttnc  of 


Tutchin*s  trial,  it  was  the  only  period  witbai 
the  memory  of  man,  or  the  reacn  of  history, 
that  wanted  the  like. 

But  the  misfortune  was,  tbe  poor  man  wn 
not  blessed  with  such  skilful  counsel  as  is  to 
be  had  in  Philadelphia,  to  think  of  these  sood 
things  for  him ;   otherwise  you  might  oave 
heard  an  aksrt  advocate  (after  returning  thaoks 
to  his  lordship  for  nothing)  address  himself  to 
tbe  jury  in  this  or  the  Tike  eloquent  strain : 
'*  Then,  gentlemen  of  the  jury,  it  is  to  yoo  we 
must  appeal  for  witnesses  to  the  troth  of  the 
facts  we  have  offered,  and  are  denied  the 
liberty  to  prove :  the  law  supposes  you  to  be 
summoned  out  of  the  neighbourhood  wbert 
the  fact  is  alleged  to  be  committed ;  and  the 
reason  of  your  being  taken  out  of  tbe  neigh- 
bourhood is,  because  you  are  supposed  to  Imt 
the  best  knowledge  of  tbe  fact  that  is  to  be 
tried.    And  were  you  to  find  a  verdict  against 
my  client,  you  must  take  Uf>on  you  to  say; 
the  papers  referred  to  in  the  information,  tnd 
whicn  are  proved  to  be  written  and  published 
by  us,  are  false,  scandalous,  and  seditioos. 
You  are  citizens  of  London,  honest  and  lawful 
men,  and 'the  facts  which  we  offer  to  prove 
were  not  committed  in  a  comer ;  they  areno* 
toriously  known  to  be  true.    And  as  we  are 
denied  the  liberty  of  giving  evidence  to  prore 
tbe  truth  of  what  we  have  published,  I  will 
beg  lesTo  to  lay  it  down  as  a  standing  rale  is 
such  cases,  that  tlie  suppressing  of  evidence 
ought  always  to  be  taken  tbr  the  strongest  evi* 
dence;  and  I  hope  it  will  have  that  waght 
with  you.    Lay  your  hands  upon  your  hearts, 
geotlemeu,  and  recollect :    do  none  of  yoa 
know,  nay,  do  not  all  of  tou  know,  oertaia 
persons,  who  shall  be  nantietess,  that  have  been 
lately  promoted,  by  favour  and  interest,  to 
places  of  trust  and  profit,  both  in  cborcb  and 
state,  army  and  navy,  whom  you  most  know 
and  belteve  in  yonr  consciences,  to  be  ill  men, 
and  no  wf  y  qualified  for  such  preferment ;  u 
my  sagacious  client  has  most  seasonably  re- 
monstrated to  the  neighbours,  by  vutue  ofthit 
right  which  every  free- bom  suliject  bath  of 
publisbing  his  complaints,^  when  the  matteis 
so  published  can  be  supported  with  truth  V 
But  is  lord  Holt  asleep  all  this  time?  Csn 
any  reasonable  man,  who  has  but  common  no- 
tions of  judicature,   imagine  that  this  great 
judge  would  suffer  such  truh  as  this  to  bs 
thrown  out  in  any  court  where  he  sat  in  jud^^ 
ment?   But  what  muU  he  have  said,  if  the 
libeller  before  him  had  offered  to  prove,  that 
the  law  itself  was  at  an  end  ;  that  trials  by 
juries  were   taken  away    when    a   mioister 

K leased;  that  no  roan  could  call  any  thiof 
is  own,  or  enjoy  any  liberty,  longer  than 
those  in  the' administration  would  coodeseeos 
to  let  him  do  it  ?  Would  he  have  said,  that 
these  things  did  not  tend  to  possess  tbe  peopis 
with  en  ill  opinion  of  the  government ;  sod 
that  governments  might  well  subsist,  ^^ 
men  should  not  be  called  to  an  account  Ar 
publbhing  the  like  ?  Or  would  he  have  tm 
It  vtus  BO  matter  what  opinion  the  people  bid 
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of  tbe  go? emment,  nor  whether  it  subtitted 

•r  not,  provided  these  assertions  were  true ; 
uA  80  hare  discharged  the  man  as  a  publisher 
•f  precious  and  useful  truths,  to  put  the 
Beifliboara  oo  their  guard  ? 

But  here  also  the  barrister  lays  hold  of  a 
nndom  question,  put  by  one  of  the  king's 
eoaoiel  to  Mr.  Montai^rue,  who  was  for  the 
defendaot,  and  was  then  touching  opou  the 
iffiurs  of  the  nary :  Saith  the  former,  Will 
Tou  say  tbey  are  true  ?  Now  the  latter  had 
oinfed  as  much  as  that  these  things  were  true ; 
bat  did  it  with  that  caution  which  a  man  of 
skill  uses,  when  he  would  say  something  in 
lopport  of  a  lame  cause,  but  don't  care  to, press 
ID  impropriety  too  far.  For  that  learned  gen- 
tlemsB  was  rery  sensible,  that  if  he  had  pre- 
sumed to  insist  expressly  on  the  truth  of  the 
matten  contained  in  his  client's  papers,  a 
serere  reprimand  was  the  best  thing  that  could 
bare  befallen  him.  His  words  are  these : 
**  Nobody  can  say,  that  weoerer  had  any  mis- 
msnagemeuts  in  the  royal  nary ;  and  when- 
erer  that  has  happened ;  the  merchants  of 
England,  in  all  probability,  have  suffered  for 
it"  But  does  the  judge,  m  his  charge  to  the 
jniy,  Touchsafe  to  give  this  matter  any  answer, 
orsomoch  as  to  mention  it?  Lord  Holt  did 
■ot  osually  pass  by  material  things,  that  were 
oflered  in  defence  of  persons  tried  before  him ; 
yst,  in  this  case,  he  makes  no  question  or 
leruple  about  the  truth  or  ialshood  of  Tutchin's 
papers,  although  tl|ey  contained  many  things 
wbich  his  lordship,  the  jury,  and  all  the 
?orld  knew  to  be  ****.  This  candid  judge, 
bowerer,  puts  the  merits  of  the  whole  upon 
the  scandal  of  the  government,  and  the  evil 
tandency  of  such  writing*.  And  therefore  I 
must  once  more  call  opon  the  northern  barrister 
to  shew  a  single  instance,  where  witnesses 
bare  been  produced  by  counsel,  and  admitted 
^  the  Court  to  prove  the  troth  of  a  libel. 
When  he  does  tois,  it  will  deserve  consi- 
totion;  but  till  then,  he  may  talk  by  the 
hour  without  any  meaning. 

I  could  mention  some  cases  of  a  more  mo- 
^  date,  that  have  been  adjudged  in  Wtet- 
nioster-ball,  when  this  wild  doctrine  was  not 
Bomoch  as  thought  of,  .and  when  it  would  net 
bare  been  alto«^ether  useless,  had  it  been  prac- 
^wsble;  but  1  have  chose  to  mention  such 
only  as  are  reported,  that  the  books  may  speak 
ibr  themselves,  and  judge  between  us. 

Bot  this  lawyer  seems  to  be  above  having 
bis  points  of  law  decided  bv  the  authorities 
^  tne  law ;  and  has  something  in  reserve, 
^bich  may  serve  to  overthrow  not  only  what 
has  been  offered  in  this  paper,  but  even  all  the 
books  of  the  law.  This  is  what  he  calls  the 
KBison  of  the  thing ;  but  is  truly  and  properly 
^dcetch  of  his  own  politics;  which  leads  me 
la  shew,  that  the  true  reason  of  the  thing  here 
*pees  with  the  law,  and  consequently  both 
wse  are  against  this  expert  master  of  law 
«od  reason.  . 

The  reason  of  the  thin^,  as  well  as  it  can 
w  collected  from  a  heap  ot  particulars  huddled 
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together  without  order  and  method,  may  be 
reduced  to  the  three  following  heads : 

1.  The  form  of  an  information  for  a  libel, 
and  the  necessity  of  knowing  the  truth  or 
falshood  of  its  contents,  in  order  to  direct  the 
judges  in  awarding  arbitrary  punishment. 

S.  The  right  every  man  hath  -of  publishing 
his  complaints,  when  the  matters  so  published 
can  be  supported  with  truth. 

3.  The  necessity  there  is  of  using  this  ri^ht, 
in  the  plantations  especially,  by  reason  of  the 
difficulty  of  obtaining  redress  against  evil  go* 
vemora  uy  any  other  means.  • 

1.  ft  will  not  he  improper  to  premise,  under 
the  first  head,  that  a  gentleouin  of  the  law, 
who  takes  upon  him  to  pronounce  so  magiste- 
rially as  the  northern  barrister  has  done  con* 
ceruiog  libels,  ought  to  have  considered  well 
the  nature  and  extent  of  his  subject.  It  might 
be  expected,  that  he  is  not  unknowing  in  any 

Kart  of  learning  necessary  to  fix  his  idea  of  a  li« 
el  (  and  yet  the  present  case  would  appear  to 
be  quite  different.  This  learned  gentlemaa 
might  have  informed  himself,  by  reading  some 
of  the  ancient  laws  before  the  Conquest,  that 
when  the  falsity  of  virulent  writings  and 
Sf>eeche8  was  taken  into  the  description  of  the 
crime,  there  was  a  specific  penalty  annexed, 
viz.  Cutting  out  the  offender's  tongue,  Lamb. 
Sax.  Laws.  But  this  severity  seems  to  havo 
fallen  into  disuse  under  the  Norman  kings ;  and 
i|ccordingly  Bracton,  who  wrote  in  the  rei^gn  of 
Henry  3,  gives  a  description  of  these  offences, 
as  thejr  were  understood  in  his  days,  wbereia 
falsity  is  neither  expressed  nor  implied.  These 
are  his  words :  **  Fit  autem  injuria,  non  solum 
cum  quia  pugno  peroussus  fiierit,  verberatus, 
vulneratus,  vel  fustibus  csesus ;  verom  cum  et 
Convitium  dictum  fuerit,  vel  de  eo  factum  Car- 
men famosum  et  hujusmodi,"  fol.  155.  In- 
deed, here  is  no  mention  of  libels  against  the 
king,  or  the  state ;  the  reason  of  which  seems 
plainly  to  be,  that  offences  of  this  sort  were  con- 
sidered as  a  species  of  treason,  not  only  in  that 
agOi  but  in  several  ages  after,  notwithstanding 
the  statute  35  £d.  3,  and  though  they  have  by 
happy  degrees  dwindled  into  misdemeanours, 
yet  nobody,  except  the  barrister,  will  say  they 
are  come  to  have  a  greater  indulgence  from  th9 
law,  than  the  like  offences  against  private  per- 
sons. How  far,  therefore,  Bracton's  accepta- 
tion  of  a  libel  has  prevailed  ever  since,  roust  be 
submitted  upon  what  has  been  offered  in  the 
preceding  part  of  the  Remarks. 

Here  the  barrister  throws  in  a  shrewd  ques- 
tion, arising  from  the  form  of  the  iqformiitiont 
which  charges  the  libel  to  be  false :  This  word 
'false,*  says  he,  must  have  some  meaniog, 
else  how  came  it  there  P  i  hope  Mr.  Attorney 
will  not  say  he  put  it  there  by  chance ;  and,  f 
am  of  opinion,  his  information  would  not  bo 
good  without  it.  By  way  of  auHwer  to  this,  i 
must  take  leave  to  put  a  question  or  two  in  the 
same  strain.  Suppose  a  man  brings  an  action 
of  trespass  for  viotating  his  wite,  and  hf  laiiiy 
sets  forth  the  troth  of  the  case,  viz.  That  the 
defeudanty  by  amorous  addresses,  letters,  pre* 
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•ents,  &e.  did  gmin  the  eoDtent  of  the  plaintiff's 
wife,  aodat  length  debauched  her:  I  woaM 
ask,  whether  ao  action  of  trespass  thos  laid  can 
be  supported  ?  1  iknev  not ;  and  yet  this  is  a 
more  just  account  of  the  matter,  than  when  vi 
et  armtf,  m.  swords,  staves,  knives,  &c.  are 
introdnced  as  instruments  of  invading  this 
tender  part  of  our  neighbour's  property .  Sup- 
pose further,  a  nnan  kills  another,  whom  he 
never  saw  or  heard  of  before,  and  he  is  accused 
of  murdering  him  of  malice  fore- thought,  how 
come  such  words  to  he  put  into  an  indictment 
for  a  fact  so  circumstanced?  They  must  have 
some  meaning ;  surely  they  are  not  put  th^ 
by  chance  ;  and,  1  am  of  opinion,  the  indict- 
ment would  not  be  good  without  them  ?  Why, 
there  is  this  short  answer  to  be  given  to  ail 
these  childish  questions :  there  are  many  words 
used  in  pleadings  of  most  kinds,  sometimes  for 
aggravations,  sometimes  for  comprehension, 
oneu  in  compliance  with  ancient  usage,  which 
are  not  traversable,  and  many  times  are  incapa- 
ble of  proof.  The  form  of  mdictmeots  and  in- 
formations follows  the  nature  of  the  fact,  and 
sets  it  out  in  its  worst  dress ;  and  if  the  fs^t  is 
made  appear  to  be  unlawful,  all  the  hard  names 
are  supplied  by  implication  of  law. 

This  18  not  all,  ouoth  the  counsellor :  '*  It  is 
said,  that  truth  makes  a  libel  the  more  provok- 
ing: well,  let  us  agree  for  once,  that  truth  is  a 
greater  sin  than  falsehood  ;  yet,  as  the  offen.  ^s 
are  not  e^ual,  and  as  the  punishment  is  arbi- 
trary, is  It  not  absolutely  necessary  that  they 
should  know  whether  the  libel  is  true  or  false, 
that  they  may  by  that  means  be  able  to  propor- 
tion the  punishment  f  For  would  it  not  be  a  sad 
case,  if  the  judges,  lor  want  of  a  dno  informa- 
tion, should  chance  to  give  as  severe  a  judg- 
ment against  a  man  for  writing  or  publishing  a 
lie,  as  tor  writing  or  publishing  a  truth  ?"  Now 
is  it  not  a  sad  case,  that  he  should  want  to  be 
told,  that  human  laws  don*t  strictly  regard  the 
moral  pravity  of  actions,  but  their  tendency  to 
hurt  the  commimity,  whose  peace  and  safety 
are  their  principal  objects;  so  that  by  this 
standard  only  are  punishments  measured  ?  If 
this  profound  sophister  is  of  another  opinion, 
let  ^him  ^ive  a  reason  why  it  should  be  a 
Ipreater  crime  in  our  law  for  a  man  to  counter- 
leit  a  silver  shilling,  than  to  cut  his  father's 
throat. 

2.  The  right  of  remonstrating  or  publishing 
just  complaints,  the  barrister  thinks  the  right 
of  all  freemen  ;  and  so  think  I,  provided  such 
remonstrances  and  complaints  are  made  in  a 
lawful  way.  But  when  he  comes  to  explain, 
it  is  not  a  court  of  justice,  it  is  not  a  bouse  of 
representatives,  it  is  not  a  legislature  that  is  to 
be  troubled  (as  he  phrases  it)  with  these  things. 
Who  then,  I  pray ,  is  to  be  troubled  with  thenf  i 
for  the  king,  it  seems,  is  out  of  the  Question  ? 
Let  the  barrister  speak  for  himself:  They  have 
a  right,  (says  be)  publicly  to  remonstrate 
against  the  abuses  of  power  in  the  strongest 
terms,  to  put  their  neighbours  upon  their  guard, 
Sec.  and  in  another  place,  bespeaks  of  it  as  a 
bardghip.  If  a  man  must  be  taken  up  as  a  li- 


beller, fbf  telling  bis  su£Mngs  la  bis  ndgbbsur. 
Now,  though  1  wish  and  hope,  as  eaiaady  ai 
he  can  do,  that  a  free  people  may  neter  wisl 
the  means  of  ottering  their  just  oomplaMili,snA 
of  redressing  their  wrongs  too,  when  their 
aomphiints  are  not  heard ;  yet  I  alwavs  thought 
titese  thhigs  were  better  uaderBtood  than  tu 
pressed  in  a  court  of  law ;  and  I  shall  prebsbly 
remain  in  that  opinion,  till  the  learned  gcntls> 
man  oan  produce  something  from  the  cobmmb 
or  statute  law  to  shew,  that  a  British  su^jtct 
bas  a  right  of  appealing  poMioly  to  bis  nsigh* 
hours  (that  is,  to  the  collective  My  of  the  |^ 
pie)  when  he  is  injured  in  bis  person,  rigbtisr 
poMessions.    When  I  am  assured  that -be  sii 
do  this,  I  promise  him  I  shall  not  grudge  a 
voyage  to  that  country,  where  liberty  is  sswdl 
understood,  and  so  freely  enjoyed,  that  I  nsy 
receive  the  important  discovery  firom  his  own 
instructive  mouth. 

I  know  the  law-boito  a«ert  the  rit:lit  tf 
complaining  to  the  magistrates  and  courts  of 
justice,  to  the  parliament,  to  the  kit^  biaiself; 
but  a  right  of  complaining  to  the  neigbbouis  if 
ivhat  has  not  occurred  to  me.     After  all,  I 
would  not  be  thought  to  derogate,  by  any  thuji^ 
I  have  said,  or  shidl  say,  from  that  noMe  privi- 
lege of  a  free  people,  the  Kberty  of  the  pren. 
I  think  it  the  bulwark  of  all  other  liberty,  asd 
the  surest  defence  against  tyranny  and  opprei- 
sion.    But  still  it  is  a  two-edg^  weapon,  cifia« 
hie  of  cutting  both  ways,  and  is  nottberdfbrels 
be  trusted  in  the  hands  of  every  disoontealtd 
fool,  or  designing  knave.     Men  of  sense  ud 
address  (who  alone  deserve  puUio  attenttos) 
will  ever  be  able  to  convey  proper  ideas  ts  the 
people,  in  a  time  of  danger,  without  riiBDisg 
counter  to  all  order  and  decency,  or  crying  fbt 
and  murder  throojj[b  the  streets,  if  tbey  chsaet 
to  awake  from  a  frightfiil  dream.    But  I  moit 
again  urge,  that  these  points  are  not  fit  ts  bt 
discussed  in  a  court  of  luatice,  whose  iuriidie^ 
tion  is  circumscribed  by  positive  and  kflowa 
laws.    Besides,  they  take  place  properly  in  s 
sovereign  state,  which  baa  no  superior  on  earths 
and  where  an  injured  people  can  expect  no  rs« 
lief,  but  from  an  appeal  to  heaven.    This  is  fir 
from  being  the  case  of  colonies ;  and  thenars 
I  come  to  shew,  under  the  third  bead,  that  tbs 
barrister's  reason  of  the  thiii|r  fa  na  other  tfa« 
reason  inverted,  wbich  possibly  amy  help  ths 
projects  of  a  demagogue  in  America,  bnt  eta 
never  be  reconciled  to  the  aentiments  of  a  lav* 
yer,  or  the  principles  of  a  patriot,  coasidacdM 
a  subject  of  Great  Britaio. 

8.  I  have  hitherto  been  taught  to  bdiev^ 
that  when  a  brave  and  free  people  bavers8Sl^ 
ed  to  ntfeasures  unaatboriaed  by  the  ordbsiy 
course  of  the  laws,  such  measures  have  been 
jostified  by  the  extraordinary  necessity  of  Ibt 
case,  which  excluded  all  other  means  of  re* 
dreas :  and,  as  far  as  I  understand  the  coaat^^ 
tution,  and  have  beard  aecomts  of  tbe  M^ 
cotonies,  such  a  case  cannot  well  happen,  sad 
bas  never  yet  happenod  aoiong  them.  Bit 
here  the  barrister  is  ready  to  ask,  bow  mastws 
behave  when  we  are  oppresied-by  a  gotenv'* 
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m  a  eoQPky  wbert  the  omirtt  of  laip  are  itid 
to  kafe  DO  ooercife  fower  over  his  pcnon,  and 
wbere  tbe  reprwcnUtwes  of  the  people  are,  by 
ik  iatrigfiMB,  made  aeeompKoet  <tf  hia  iaiqeity  P 
Certaioij  il  can't  be  a  new  diacofery  to  tell 
Ibii  hwyer  that  aa  tbe  governor  is  a  oreatore 
af  the  crown,  ao  tbe  aaoat  nataral  and  caay 
coone  is  to  look  up  to  tbe  hand  that  made  him. 
Ami  I  iroagine  it  may  be  affirmed  (witbont 
catehing  an  occasion  of  offering  incenaetoma* 
Nrty)  that  if  one  half  of  tbe  facts  contained  in 
Zeogar'a  papers,-  and  Touched  lor  true  by  hia 
aoeaiel,  had  been  fiuriy  represented  and  proved 
albane,  Mr.  Goaby  would  not  have  continued 
■rach  hmger  in  hia  goremment ;  and  then  the 
lity  of  New  York  might  have  applied  to  itaelf 
Ibe  inscription  of  the  gold  box,  **  bemeraoB  )e« 
ffli,  timefacta  libertas  haec  tanden  emergunt,** 
wilb  greater  propriety  and  aecority ,  than  could 
pomy  be  derived  from  die  impetuous  ha- 
iBDgne  of  any  lawyer  whataoever.  I  am  the 
Bore  emboldened  to  aay  thus  much,  because 
Aoogb  it  is  my  lot  to  dwell  in  a  colony  where 
liberty  has  not  alwaya  been  well  understood,  at 
haetaotfreely  enjoyed,  yet  I  have  known  a  go- 
vernor brought  to  justice,  within  tbeae  last  30 
yean,  who  was  not  only  supported  by  a  council 
aad  asmnbly,  beaidee  a  numerous  iMfty  here, 
hat  aho  by  powerful  friends  at  home ;  all 
wbiefa  advantages  were  not  able  to  screen  bim 
ftoni  oansure,  disgrace^  and  a  removal  from 
the  trust  be  had  abused. 

It  is  not  alwaya  necessary,  that  particular 
penoaa  should  leave  their  affairs  and  families 
la  the  plaDtatioDs  to  prosecute  a  governor  in 
Wettoiiioster-ball,  unleaa  their  fortunes  are 
cqaal  to  the  expence ;  for  it  is  seldom  seen, 
wMk  tbe  violence  of  a  bad  governor  terminates 
ia  private  injuriea,  inasmuch  aa  be  can't  find 
his  aeoonnt  in  any  thing*  less  than  what  is  of  a 
gtoeral  and  pubtie  nature.  And  when  this  is 
tbe  eaae,  I  hope  none  of  our  colonies  are,  even 
it  this  time,  so  destitote^  but  that  tb^  ca» 
Mtbe  means  of  naaking  a  regular  application 
la  their  sovereign,  either  in  person,  or  in  his 
Morti  at  Westminster,  as  their  case  may  re* 
^ire. 

But  the  wild  inconsistency  that  shines 
deoo^  most  ports  of  this  orator's  speech,  is 
Recdbarly  glarm|^  in  thai  part  of  it  now  before 
BOi  The  remedy  whioh  be  says  our  constitu- 
^  prescribes,  wt  enrin^  or  preventing  the 
^heaaea  of  an  evil  admimalralion  in  the  colo- 
M^  I  shall  give  in  his  own  words :  **  Has  it 
Mtheen  often  seen  (and  I  hope  it  will  alwaya 
be  aeen)  that  when  tiie  representatives  of  a  free 
pesplo  nre$  by  just  representations  or  remon- 
i^aoees,  made  sensiMeofthesuflhrings of  their 
'^Now^iobiecta,  by  tbe  abuse  of  newer  in  the 
beads  of  a  jrovemor,  they  have  oedared  (and 
kodly  toe)  (hat  they  were  not  obliged  by  any 
^wtDso[i^MMrt  a  governor,  wfto  goes  about  to 
teroy  a  province  or  colony,"  &c.  OnewouM 
"tHgine,.at  first  sirbt,  tliat  this  man  had  tbe 
■■me  notion,  with  the  rest  of  mankind,  of  just 
Mpreseatations  and  remonstrances  to  the  re- 
lioenlatives  «f  a  free  people,  which  has  ever 


been  miderstood  to  be  by  way  of  petitisii  ur  ad* 
dresa,  directed  and  presented  to  them  in  form  ; 
in  which  case  it  la  hoped  that  they,  beinr 
moved  by  the  eompfaHnin  of  the  people,  wiQ 
stretch  forth  their  arma  to  help  them.  But, 
abs !  weare all  mistaken  ;  for  he  trila us,  m 
the  same  brewlb,  that  tbe  right  way  is  by  telU 
ug  our  aofferioga  to  our  neighbours  in  gaoettee 
and  newspapen ;  lor  tbe  Tepresentatires  ai^ 
not  to  be  troubled  with  every  injury  done  by  » 
governor ;  besides,  they  are  aometimes  in  thO' 
plot  with  the  governor,  and  tbe  injured  party 
can  have  ao  redress-  from  their  hands ;  so  that 
the  first  complaint  (instead  of  the  last  resort) 
must  be  to  tbe  neighbours,  and  so  come,  aboul 
to  the  representatives  through  that  diamel^ 

Now  I  would  be  very  glad  to  knew,  what  the- 
neighbours  can  do  towaids  effecting  tbe  desired' 
reformatton,  that  will  be  attended  with  so  good 
success,  aad  so  few  ill  consequences,  as  a  re- 
guhur  application  to  his  majesty  would  be.  It 
would  be  pleasant,  doubtless,  to  hear  thn  poll* 
tician  speak  out  and  explain  himself  at  fairge 
upon  this  subject.  I  confess  it  surpasKs  my 
comprehension  to  conceive  what  tbe  neigh- 
bours, inspii«d  with  weekljf  revelations  firom 
the  city  journalist,  can  do  with  their  governor 
and  assembly,  unless  it  be  to  reform  them  by 
those  persuasive  aivnments  which  the  major 
vis  never  wants  good  store  of.  If  this  be  the 
patrwt's  meaning,  his  words  may  possibly  be 
understood  ;  but  witbout^this  meaning  they  are 
mere  jargon. 

In  a  word,  I  shall  agree  with  the  barrister 
(and  so  take  my  leave  of  him),  that  tbe  liberty 
of  exposing  and  opposing  arbitrary  power  ui 
the  right  of  a  free  peojiK? ;  and  be  ought,  at 
the  same  time,  to  admit,'  that  the  order  of 
things,  and  the  peace  of  society,  require  that 
extraordinary  means  should  not  be  used  for  tfaia 
purpose,  till  the  ordinary  have  failed  in  the 
experiment.  The  supreme  magiatrate  of  an 
independent  kingdom  or  state,  cannot  always 
be  Cjontrouled  by  the  one,  and  then  the  other  is 
justified  by  that  consideration.  But  in  colonies 
that  are  from  their  creatton  subordinate  to  their 
mother-country,  there  is  no  person  who  is  not 
controuhihle  by  regular  and  well-known  me- 
thods of  proceeding ;  and  consequently  there 
can  be  no  absdote  necessity  of  flying  to  extre- 
mities, at  least  in  the  firrt  mstance.  From  ail 
which,  I  conceive,  it  follows,  that  local  consi- 
derations, upon  which  the  gentJeman  lays  so 
great  stress,  concfude  directly  against  him  ; 
and  I  hope  the  security  which  the  British  con- 
slitntwD  afibrds  to  every  man's  person,  pro- 
perty, and  reputetion,  aa  well  as  to  the  public 
tranquiUitjF,  v  not  lessened  by  any  distance 
from  the  tonntaia  of  power  and  justiee;  but 
that  a  Ubd  ia-a  libel,  and  punishable  as  sueh  iw 
America,  aa  welt  as  in  Europe. 

I  am  aenaible,  there  is  a  fieedom  of  earpres- 
sion  used  in  these  papers,  of  which  I  should 
disapprove  in  the  common  cases  of  controversy : 
but  i  fbund  myself  under  a  necessity  of  shew-' 
lug  no  respect' to'  die  perfbrmance  under  consi  - 
deratiOB^iiilsisI  werrto  foifisit  the  little  that 
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mi^ht  be  due  to  the  Remarks.  For  tboueh  a 
lawyer  is  free,  nay  obliged  by  the  duty  of  bis 
profession,  to  make  tbe  most  of  the  cause  he 
espouses,  (bis  real  sentiments  being  suspended 
fpr  that  time,  by  reason  of  the  biass  under  whieb 
he  acts)  yet  when  be  draws  his  prifate  opinion 
into  the  debate,  and  interests  nis  passions  in 
the  success  of  it,  he  then  departs  from  his  cha- 
racter, and  becomes  a  party,  rather  than  an  ad- 
yocate.  In  short,  there  is  an  air  of  self-suffi- 
ciency and  confidence  mixed  with  the  whole 
lump,  enough  to  give  a  disrelish  even  to  good 
sense  and  good  law ;  but  is  nauseous,  beyond 
all  bearing,  when  neither  of  these  is  found. 
Among  lawyers,  I  was  sure  this  lawyer  de- 
served no  answer ;  and  yet  an  answer  seemed 
indispensable,  not  only  for  the  reasons  given  at 
my  setting  out,  but  also  in  order  to  save  many 
well-meaning  people  from  reverencing  a  piece 
cf  buffoonery,  that  bad  been  thrust  into  the 
world  with  so  much  florid  conceit,  and  a  gold 
box  tagged  to  the  end  of  it :  a  piece,  wherein 
the  whole  common -pla^  of  popular  declama- 
tion (equally  adapted  to  all  popular  occasions) 
is  exhausted,  and  the  Holy  Scriptures  brought 
in  to  season  his  jokes.  But  as  this  last  seems 
designed  only  ror  a  sally  of  wit  and  humour^  I 
shall  not  offer  to  detract  from  its. merit ;  con- 
sideriug  too,  it  bail  so  happy  an  effect  as  to  set 
tlie  ^ood  people  a  iaughmg,  when  they  heard 
the  Word  of  God  most  ingeniously  burlesqued 
in  a  Christian  court:  a  piece  that  hardly 
shews  the  author  to  have  been  serious  when  he 
pronounced  'it,  or  his  wise  benefactors  when 
they  rewarded  him ;  but  that  his  solemn  pro- 
fessions of  principle  and  duty  compel  a  chari- 
table poind  to  suspect  bis  knowledge  rather 
thau  bis  sincerity;  and  citizens  are  ever 
thought  to  be  in  earnest,  when  they  part  with 
tlieir  gold  and  shew  their  learning. 

Sir,  i  ought  to  make  an  apology  to  you  for 
trespassing  so  long  upon  your  patience,  which 
might  have  been  Getter  employed ;  bnt  I  flatter 
myself  with  tbe  hopes  of  having  some  allowance 
made  for  an  honest,  though  weak  attempt  to 
rescue  the  profession  of  the  law,  and  the  in- 
terest of  lawful  liberty  from  the  dim^race  thrown 
upon  both  in  one  of  our  sister- colonies.  This 
is  the  truth,  and  let  it  be  my  excuse.  I  am 
yours,  &C.  Amgi.o-Am£eicanus, 
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Sir ;  It  roust  be  mortifying,  no  doubt,  to  a 
person,  who  has  received  peculiar  marks  of 
public  approbation,  to  be  told,  that  the  yery  act 
which  procured  it  was  so  far  from  being  com- 
mendable, that  it  really  deserved  a  severe  oen- 
aure ;  and  one  woukl  the  rather  decUne  cucfa 
an  office,  how  just  soever  the  occasion,  because 
itcaooot  be  done  without  condemning  at  the 
same  time  the  judgment  of  those  whose  suf- 
firage  had  been  thus  unworthily  obtained.  But 
when  the  laws  are  openly  perverted,  and  courts 
of  justice,  with  an  air  of  gravity,  drolled  out 
•f  their  established  ruifit|  by  sooh  whose  pro- 
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fessioD  supposes  them  ihiiaisters  of  jmtiM; 
nnd  when  this  too  shall  be  digoitied  with  ap« 
plause,  and  made  highly  meritorious ;  1  oob« 
ceive  neither  good-nature,  nor  the  solemoity  of 
public  seals,  should  restrain  an  honest  peo  from 
exploding  the  practice,  in  order  as  wA  to  stop 
the  progress  of  its  evil  effects,-  as  to  prevent  the 
like  attempts  for  the  future. 

Virtue  and  merit,  it  is  most  certain,  ought  ts 
be  encouraged,  especially  by  all  in  authority ; 
bnt  when  that  which  is  merely  counterfeit  shall 
gain, esteem,  stand  in  tbe  room  of  what  is  troly 
genuine,  and  be  actually  loaded  with  the  rewtru 
thereof,  it  does  not  only  frustrate  the  origioil 
intention  of  such  rewards,  but  likewise  an 
counteuance  to  the  impostor,  and  furnish  bini 
witli  still  further  means  of  vending  bis  fidie 
wares,  in  pr<^iudi€e  of  the  public.  Now  thii^ 
with  all  due  submissbn,  I  take  to  he  the  caie 
of  the  Corporation  in  North  America,  with  re- 
gard to  the  honours  they  were  lately  pleased  to 
confer  on  a  noted  barrister  in  those  parts,  for 
his  supposed  services  in  the  afiair  of  2^nger  tbe 
printer,  whose  trial  has  beeo  so  plentifiiuy  dis- 

eersed  here,  and  in  other  places.  Aggregite 
odies,  we  find,  may  be  mistaken,  and  too 
often  are,  as  well  as  private  men ;  and  wbea 
they  do  err,  it  is  of  the  more  dangerous  conse- 
quence, on  account  of  the  extent  of  their  power 
and  influence.  Tbe  province  in  general  of 
New  York,  or  the.  city  m  particular,  miffbt^for 
au^ht  I  know,  have  sufficient  cause  or  com- 
plamt,  in  some  respects,  against  their  then  com- 
mander in  chief,  and  his  administration ;  bot 
it  is  to  be  considered,  that  as  there  never  was 
one  absolutely  free  from  faultSt  so  it  is  the 
great  privilege  of  tbe  inhabitants  of  every  Bri- 
tish government,  that  a  proper  channel  is 
chalked  out,  in  all  such  events,  and  aw^ 
open  for  relief.  The  method,  therefore,  wbidi 
the  constitution  prescribes  ought  to  be  striedy 
pnrsued;  and  any  illegal  deyiation  is  not  ooly 
inconsistent,  and  unjustifiable  in  itself,  bnt  has 
besides,  a  tendency  to  introduce  mischiefs  mors 
to  be  dreaded  even  than  thoee  that  were  soogbt 
to  be  redressed.  It  is  the  law  which  must  bo 
tbe  standard  of  right  and  wrong ;  and  wbpever 
has  recourse  to  any  other  aid,  or  knowiog^y 
advises  thereto,  in  the  case  of  particular  griev- 
ances, cannot  act  on  a  true  principle  of  public 
spirit,  but  must  be  influenced  by  unworthy 
motives,  and  is  always  more  or  less  an  enenny 
to  tbe  community,  according  to  hb  situatios, 
and  in  proportion  to  tbe  talents  be  happens  ts 
possess.  If  Mr.  Zeoger  then  will  avowedly 
publish  seditious  libels  against  tbe  governoest 
under  which  be  lives,  and  his  counsel  will  ofler 
to  support  him  by  artifioea  unbeooming  tbs 
long  robe,  and  advapcing  propositions  nisoi- 
festly  contrary  to  law ;  as  toe  fotmer  desoves 
to  fale  punished  bv  it,  so  the  latter,  I  bniabiy 
presume  to  say,  whatever  he  DDav  daim  froB 
nis  client,  ought  not  to  be  paid  bis  wsgee  by 
any  set  ot'  men  who  owe  their  being  to  the 
law,  and  cannot  extit  without  it. 

But  I  shallnot  scruple  to  acknowlei^  her^ 
and  I  do  it  on  no  soperflcial  obterratioDi  thit 
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then  can't  be  a  more  peniicions  creature,  io  a 

djitant  colony,  thao  that  of  a  practitioner  of  tha 

kir,  with  much  assaraoce,  little  knowledge, 

and  no  morals ;  a  character  not  unheard  of  in 

mora  than  one  of  his  majesty's  plantations,  and 

which  yet  I  would  by  no  means  apply  to  Mr. 

Bamilton,  any  otherwise  than  may  appear  to 

be  ju9t,  from  the  performance  be  has,  it  seema, 

taken  so  much  pains  to  publish  to  the  world. 

The  iodicious  Remarks  already  made  upon  it  by 

iag:io-Americanu8,  will  hardly  leave  room  for 

any  thing  to  be  added  that  is  verv  material ; 

and  therefore  1  shall  content  myself  with  a  few 

fleanings  only,  and  make  some  cursory  reflec* 

lions  thereon,  whilst  they  afford  me  ao  oppor- 

tnnity  of  bearing  my  testimony  also  against 

what  I  thiak  the  must  indecent  hebarioor  at 

l«ast,  if  it  may  not  be  called  the  boldest  outrage, 

thaterer  was  exhibited  from  the  bar,  without  a 

laitable  chastisement. 

Whoever  has  enquire«l  into  the  doctrine  of 
liMi,  and  the  reason  of  their  punishment,  will 
pocdre,  that  they  take  their  degrees  as  they 
aieet  private  persons,  particular  magistrates, 
or  are  aimed  against  the  gfoveroment  itself; 
and  I  may  venture  to  say,  that  no  lawyer  of 

rtion  will  deny  but  what  is  set  forth  in  the 
„ation  against  John  Peter  Zenger  was  of 
this  hut  kind,  and  that  too  conceived  in  the 
poiBest  terms,  such  as  will  not  admit  of  a  dif- 
ferent construction,  or  of  any  other  meaning 
than  what  is  put  upon  them  by  the  prosecutor 
fiwthe  crowu.  Now  1  am  sensible,  that  great 
allofraoces  are,  with  good  reason,  made  to 
caoDsel  in  the  heat  of  argument,  and  when  sup- 
9o»d  to  be  animated  with  a  laudable  zeal  for 
their  clients.  Nor  has  it  been  usual  to  correct 
tfaein  for  every  liarah  and  hasty  expression, 
pmrided  they  keep  within  bounds,  and  stick  to 
that  which  is  their  duty,  without  running  into 
BBattera  that  have  no .  relation  to  the  issue,  and 
cuinot  fairly  serve  the  side  they  espouse.  Yet, 
as  the  h)rd  chancellor  Nottingham  occasionally 
Mdy  Coansel  should  not  speak  as  if  they  would 
^  the  guilt  of  their  clients  rather  than  ad- 
^Kate  for  their  innocency.  And  since  your 
iogenious  correspondent  has  clearly  evinced, 
that  the  truth  of  a  libel  cannot  be  given  in  evi- 
dence, that  it  is  no  justi6cation,  on  the  general 
iMe,  and  consequently  no  proper  defence  to  a 
charge  of  that  nature  (of  all  which  Mr.  Hamil- 
ton Goald  not,  or  ought  not  to  have  been  igno- 
^)j  it  is  worthy  3f  consideration  whether  he 
did  not  involve  himself  in  his  client's  crime, 
*nd  partake  of  his  guilt,  by  declaring  in  the 
BiMt  public  manner,  that  the  facts  publisbed  in 
the  news- papers,  and  contained  in  the  informa- 
nt were  true ;  and  offering  to  prove  them  to 
Kio  before  a  court,  which  had  no  power  to  re- 
jfOB  the  grievances  complained  of,  4  Co.  14. 
Hob.l6<J,r. 

8ir  Bartholomew  Shower,  I  remember,  in 
ail  argmnent  in  the  case  of  the  king  against 
Serchet  et  al,  asserts,  that  "  in  all  cases  of 
tavtempts  to  a  court,  no  presentment  is  neces- 
^7i  no  not  so  much  as  to  convict ;  for  if  done 
(a  iccw  Curia,  a  record  may  be  made  of  it, 


and  a  punishment  judicially  inflicted,  nnd  that 
executed  immediately."  '8how.  Rep.  no. 
And  agreeable  hereto,  we  find,  that  in  a  late 
case  of  the  king  against  Thorogood,  'f  rin.  9 
Geo.  primi,  the  defendant  hariug.  made  an  affi- 
davit m  C.  B.  and  appearing  on  summons,  con- 
fessed that  he  made  it,  and  that  it  was  false  ; 
whereupon  the  Court  recorded  his  confession, 
and  ordered  that  he  should  be  taken  into  cus* 
tody  and  stand  in  the  pillory,  &c.  which  was 
executed  accordingly  the  last  day  of  the  term. 
Mod.  Ca.  in  Law  &  £q.  179,  180.  This  is  the 
more  remarkable,  because  it  was  in  the  Court 
of  Common- Pleas,  which  has  ordinarily  no 
jurisdiction  in  criminal  cases. — May  it  not 
from  hence  be  inferred  (I  hint  it  with  a  due 
saving  to  all  the  just  privileges  of  the  bar)  that 
the  Court  at  New- York  might  well  have  re- 
corded some  of  the  most  seditious  expressions  in 
Mr.  Hamilton's  rhapsody,  and  committed  him 
for  the  same,  &c.  f  If  they  had,  I  doubt  the 
bhime  must  have  centered  in  himself,  and  his 
own  conduct;  of  which  therefore  be  might 
then  have  had  leisure  to  repent,  as  well  as  of 
bis  long  journey  to  so  ill  a  purpose. 

Eut  it  will  not  be  amiss,  perhaps,  for  ex- 
ample sake,  to  give  an  instance  or  what  has 
been  done  on  the  like  occasion  with  that  before 
us ;  and  to  this  end  I  shall  cite  a  case  in  the 
Court  of  King's-bench,  many  years  afVer  that 
of  the  Star  Chasaber  was  at  an  end,  and  which, 
in  the  words  of  sir  Thomas  Raymond,  was  as 
followeth :  <<  Memorandum,  June  18,  1680^ 
Mr.  Nathaniel  Reading  having  been  convicted 
(before  justices  of  Oyer  and  Terminer  by  virtue 
of  a  special  ommission  (for  endeavouring  to 
persuade  Bedlow,  who  was  a  witaess  against 
the  noblemen  imprisoned  in  the  Tower  of  Lon- 
don,' to  forbear  his  prosecution  of  them ;  and 
he  the  said  Mr.  Reading  having  had  judgment 
executed  upon  him,  by  being  set  in  the  pillory, 
and  fined  1,000/.  and  imprisoned  for  the  same, 
but  his  fine  since  pardoned  by  the  king,  came 
this  day  into  court,  and  demanded  that  an  in- 
formation, which  he  there  brought  in  his  hand^ 
might  be  received  by  Mr.  Astrey  against  the 
commissioners  who  condemned  him,  of  which 
my  brother  Jones  and  bi-otherDolben  were  two, 
and  that  the  information  might  be  filed.  But 
the  Court  did  declare,  that  be  was  in  the  wrong 
wav  to  exhibit  any  information  in  this  manner, 
and  did  cause  his  words,  whereby  he  did  accuse 
the  two  judges  of  oppression,  to  be  recorded  ; 
and  for  these  words,  and  for  that  he  was  in- 
famous by  having  been  on  the  pillory,  the  gen- 
tlemen St  the  bar  did  pray  that  his  gown  might 
be  pulled  over  his  ears,  he  having  been  f'or^ 
merly  a  practiser  at  tlie  bar,  which  was  or- 
dered and  executed  in  court ;  and  he  was  also 
condemned  in  court  to  pay  the  king  500/.  and 
to  lie  in  prison  till  be  paid  it,"  Raym.  Rep.  376. 
The  trial  of  this  gentleman  referred  to  here, 
may  be  seen  in  the  State  Trials,  on  which  occa- 
sion the  lord  chief-justice  North  made  a  speech 
aggravating  the  defendar  t's  offence  as  he  was  a 
counsel,  one  who  ought  to  be  a  man  of  know- 
ledge, and  a  minister  of  justica  to  assivt  the 
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Coatt  wherein  he  pleaded.  He  nud,  lie  llioiight 
the  Court  ought  to  shew  a  more  than  ordinary 
severity  against  such  an  one ;  and  tliat  it  is  a 
preat  credit  and  benefit  to  the  profession,  that 
the  roembers  of  it  for  such  offences  should  be 
dealt  with  more  severely  than  we  should  deal 
In  other  eases.  Id.  p.  374,  5.  Far  be  it  horn 
ine  to  make  any  invidious  comparison  here  be- 
twijct  the  present  practiser  in  Pennsylvania,  and 
the  quondam  one  in  Westminster- hall,  though 
they  are  both  celebrated,  the  one  in  the  trial  of 
Mr.  Zenger,  and  the  other  in  his  own.  It  may 
lioweTer  oe  noted,  that  the  latter  was  said  to  be 
surtful  and  afiecledly  eloquent,  and  to  have 
atroveto  lead  the  ja<lges  out  of  the  way,  while 
lie  was  told  bv  the  chief-justice,  that  his  defence 
was  artifidai,  because  it  was  nothing  to  the 

gurpose;  and  by  another  of  the  judges,  that 
e  disgraced  his  profession  by  making  so  weak 
a  defence.  But  without  adverting  to  any  par- 
ticular beauties  in  the  modem  performauce, 
this  is  certain,  that  coansellor  Reading  lost  the 
iiar*gown  by  bis  art,  and  counsellor  Hamilton 
'got  a  gold-liox  of  five  ounees,  with  the  freedom 
of  the  city  of  New- York,  by  his.  A  pregnant 
instance  of  the  capriciousness  of  -fate,  and  of 
the  justness  of  yoor  late  correspondent's  obser- 
vation at  the  entrance  to  his  excelleotRemarks ! 
The  gentlemen  at  the  bar  (as  indeed  it  might 
well  be  expected  from  their  ^ucation,  and  the 
juture  of  theu*  busittess|  have  been  remarkable 
for  observing  tlie  regard  that  is  due  to  all  in 
anthority  with  the  utmost  delieacv ;  and  in  re- 
turn have  always  been  used  with  suitable  re- 
tpect.  But  that  the  lawyer  of  Philadelphu 
may  see  the  courts  of  justice  in  former  ages, 
as  well  as  of  late  years,  did  not  spare  the  un- 
ruly members  of  the  profession  any  more  than 
others,  for  much  less  faulty  behaviour  than'tbat 
of  the  leading  counwl  in  Zenger's  trial,  f  will 
refer  him  to  a  case  which  happened  Mich.  13 
£liz.  Rot.  39,  when  Henry  Blaundford,  a 
oounsellor  at  law,  was  committed  to  the  Fleet, 
and  fined,  for  falsely  reportbg  the  opinion  of 
the  lord  Leicester  and  secretary  Cecil  with 
these  words,  *  Humannm  est  errare.'  And  that 
oven  noblemen  met  with  the  like  treatment  oa 
jnch  occasions,  will  appear  from  the  case  of 
the  lord  Stoorton,  who,  19  Hen.  8,  was  com- 
mitted by  the  Court,  and  fined  for  saying  these 
words,  **  I  am  sorry  to  see  rhetoric  role  where 
law  should." 

Before  1  proceed,  I  will  mention  one  case 
more,  purely  to  shew  bow  dangerous  it  is  to 
aflord  any  unlawfal  helps  to  persons  on  their 
trials  in  criminal  prosecutions,  even  though  it 
he  merely  hj  way  of  private  instructions,  when 
such  instructions  are  to  be  publicly  made  use  of, 
tuid  iotport  scandal  to  the  ffovernment.  It  is 
the  ease  of  the  King  agamst  A^ron  Smith, 
Mich.  35  Car.  H,  m  B.  R.  «*  This  term  (says 
the  book,  which  has  the  allowance  of  all  the 
judges)  AaroQ  Smith  was  brought  into  court, 
oetog  formerly  convicted  on  a  trial  at  bar,  for 
delivering  to  Stephen  College,  being  upon  his 
trial  at  Oxfosd  for  high-treason,  a  paper  of  in- 
structijMia,  lull  of  icaodalotts  raflectioBs  upon 


the  king  and  government;  as,Thsttbe^  nifbt 
as  well  have  hanged  him  at  Tybum  as  be  oaie 
by,  as  brought  nim  thither,  only  to  murdor 
biro  with  a  little  more  formality.  For  wbieb 
the  Court  gave  judgment,  that  be  should  ptf 
a  fine  of  500/.  stand  on  tbe  piUory  twice,  tod 
be  of  the  good  behaviour  for  a  twelveaMatb,** 
Skinner's  Rep.  124.  I  shall  only  observe  tbii 
case  was  on  an  information,  so  mochioveigbei 
against  by  Zenger's  counsel,  and  yet  1  oevtf 
beard  it  censur^  at  all,  as  was  tbat  of  poir 
College,  I  own,  with  too  good  reason. 

It  is  now  time  to  take  notice,  that  tbferel^ 
amklst  a  heap  of  jargon  and  absurdities,  OM 
obvious  mistake,  which  ilios  throughost  Mr. 
Hamilton's  ostentatious  harangue,  and  tbat  if 
in  relation  to  the  Court  of  Star-chamber.   H« 
would   suggest,  that  because  tbat  court  wn 
abolished  by  act  of  parliament,  on  accoaatif 
some  insuperable  abuses  that  had  crept  inlsi^ 
all  the  cases  that  had  beeo  affjudged  there,  oa 
informations  for  libels,  were  consequently  ^ss 
authority.     Whereas   the  judgpooeoH  gives 
there,  in   matters  properly  cognizable  beftis 
them,  which  libelling  especially  was,  ate  al» 
lowed  to  be  good  law  at  this  day,  and  sre  osa* 
stanily  quoted  as  such  in  the  Court  of  King's' 
bench.    Indeed  it  is  said,  that  the  reacoa  of 
disallowing  the  Star*  Chamber- Court  trssk* 
cause  their  anthority  was  before,  and  now  ii^ 
in  B.  R.  and  consequently  that  court  uiiaeoei* 
sary.  Comb.  36.  So  the  lord  cbief  justice  H«ll 
declared,  that  B.  R.  possessed  all  the  lawfid 
power  the  Sur-Chamber  had.  Id.  143.   M 
that  the  Court  of  Star-Chamber  was.  takM 
away,  because  tbe  crimes  were  punishable  hoe, 
5  Mfod.  464,  which  is  likewise  intimated  bvlbc 
statute  itself.    Now  though  f  am  as  well  «• 
ttsfied  perhaps  with  the  toking  away  of  tbi 
Court  of  Stor-Chamber,coneideringliieoo8i« 
sion  that  had  been  given,  as  our  northern  bir^ 
rister  can  possibly  be,  and  should  equally  re- 
juice,  I  hope,  at  the  redressing  any  other  pbblie 
grievance ;  yet  I  cannot,  with  him,  eoiidcstt 
by  the  lump,  and  argue,  that  becaoss  tbf 
court  did  some  things  amiss,  therefore  it  ^ 
nothing  right    At  this  rate,  erery  court  tbii 
had,  or  has  a  being,  may  be  in  danger  of  tbs 
same  epithets  be  lores  to  bertow  on  tbatvt 
are  speaking  of  ;  and  it  may  as  well  be  sop- 
posed,  that  because  a  certain  set  of  citisoi^ 
not  unknown  to  Mr.  Hamilton,  lately  didt 
very  silly  thing,  they  therefore  neverdul  a  siN 
one.    For  which  reason  I  presume  it  will  Mt 
be  altogether  impertinent  to  produce  tbe  ses^ 
ments  of  that  oracle  of  the  law,  sir  fidwarf 
Coke,  concerning  the  Court  of  Star-Chaaker. 
"  It  is  (says  he)  the  nooat  honoursble  eosit, 
our  parliament  excepted,  that  is  in  tbe  ^^bris* 
tian  world,  both  in  respect  to  the  judges,  sad  w 
their  honourable  proceedings  according  to  tbor 
just  jurisdiction,   and   the   ancient  and  juA 
orders  of  the  Court.    For  the  judges  of  tbt 
same  are,  the  grandees  of  tbe  realm,  the  Iwi 
chancelbr,  the  lord  treasurer,  the  lord  prcsi* 
dent  of  the  king's  council,  the  lord  privy  ffsl, 
all  the  k>rd0  spiritual  and  tcmpocal,  and  otban 
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of  the  king's  roost  honourable  privy  council, 
and  the  principal  judges  of  the  realua,  and  such 
other  lords  of  parliament  as  the  kinf^  shall 
name.    And  they  judge  upon  confession,  or 
deposition  of  witnesses.    And  the  Court  cannot 
sit  for  hearing  of  causes  under  the  nunober  of 
eight  at  the  least*    And    it  is   truly  said, 
'*  Curia  Camene  Stellatse  si  vetustntem  spec- 
(efliof,  est  antiquissima,  si  dignitatem,  honora- 
tissima."    This  court,  the  right  intsitution  and 
ancient  orders  thereof  being  observed,  doth 
keep  all  England  in  quiet."    4th  Inst.  p.  64. 
Conformable  hereto,  a  late  learned  writer,  who 
was  advanced  to  the  highest  posts  in  the  law 
in  a  neighbouring  kingdom   to   that  of  our 
mother  country,  and  wherein  he  died,  has  a 
paragraph,  which  I  believe  will  gi?e  us  a  truer 
account  of  the  Court  itself,  and  the  abolishment 
of  it,  than  what  is  to  be  learned  from  our  barris- 
ter's speech  at  New  York,  and  therefore  t  will 
bscrt  It  here.*    **  The  court  of  Star-chamber, 
whilst  kept  within  due  bounds,  was  certainly  of 
the  greatest  use  to  preserve  the  peace  and  se- 
curity of  the  kingdom  ;  and  perhaps  was  the 
onl^  court  which  by  its  ordinary  and  proper 
junsdiciioo,  could  effectually  prevent  and  pu  • 
Dish  riots,  perjuries,  and  other  misdemeanors  of 
the  highest  nature.    But  being  made  use  of  by 
the  Court  to  support  proclamations  and  orders 
of  state,  and  to  vindicate  illegal  commissions 
and  monopolies,  that  extension  of  their  power 
became  a  grievance  insupportable,  and  the  na- 
tion was  never  easy  till  tnat  court  was  entirely 
suppressed  by  act  of  parliament.    The  House 
of  Commons  were  so  eager  in  their  zeal  to  de- 
stroy what  they  called  a  Court  of  Inqoisition, 
that  though  the  Bill  was  of  co  great  conse- 
quence, yet  they  sent  it  up  to  the  Lords,  with 
only  once  reading  it,  and  without  its  being  ever 
committed,  which  was  a  thinof,  perhaps,  never 
before  heard  of  in  parliament."    Cla.  v.  1^  223. 
I  need  only  add  on  this  head,  that  the  crime 
of  libelling  is  the  same  now  as  it  was  wiiile  the 
Court  of  the  Star  Chamber  subsisted,  and  the 
nature  of  the  offence  the  same  then  as  now  ;  a 
crime  that  must  necessarily  be  punished  as 
looff  as  there  are  states  and  communities  esta- 
blished in  the  world.    And  our  assuming  l^ar- 
rister  will  not  find  an  author  that  treats  of  the 
crown  law  since  the  statute  of  16  Cha.  1.  cap. 
10,  any  more  than  before,  but  makes  use  of  the 
cases  adjudged  in  the  Star- Chamber  generally 
as  good  law,  and  of  equal  authority  in  those 
natters  with  such  as  were  afterwards  adjudged 
>n  the  King's-bench.    Some  indeed  are  justly 
liable  to  exception  in  the  former,  as  we  have 
also  known  too  many  in  the  latter,  particularly 
during  the  next  succeeiling  reign  of  Cha.  2, 
none  whereof  are,  however,  God  be  praised, 
to  be  met  with,  or  heard  of  since  the  glorious 

*  See  A  Discourse  concerning  Treasons  and 
Bills  of  Atuinder,  p.  94,  printed  anno  1716, 
wrote  by  Mr.  West,  afterwards  Lord  Chan- 
ctlkir  of  Irelaod,  who  also  wrote  an  ingenious 
and  learned  treatise,  entitled.  An  ln(|uiry  into 
the  Manner  of  creating  Peers.    Former  Edit, 
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and  happy  Revolution  in  1688,  which,  I  trust, 
has  for  ever  excluded  all  partiality  and  oppres- 
sion from  Westminster-hall. 

But  the  learned  lawyer  of  Philadelphia  de- 
clares. That  he  has  not,  in  all  his  reading, 
met  with  an  authority  that  says  we  cannot  be 
admitted  to  give  the  truth  in  evidence  upon  an 
information  for  a  libel.  I  don't  know  what 
this  gentleman's  reading  may  be ;  but  if  ha 
had  read  some  of  the  cases  above-mentioned, 
which  could  not  well  escape  him,  it  might  rea- 
sonably have  been  expected  he  would  have 
taken  warning,  been  a  little  more  cautious, 
and  not  have  ventured  to  incur  the  penalties 
which  others  l)efore  him  had  so  justly  suffered. 
By  all  his  reading,  he  would  insinuate,  I  sup- 
pose, that  be  had  read  all :  and  if  that  was  true, 
it  might  well  be  thought  he  had  read  to  very 
little  purpose,  who  could  make  so  ill  an  use  of 
it,  or  think  it  a  duty  on  him  to  go  to  the  ut- 
most parts  of  the  land,  to  propagate  doctrines 
and  principles  diametrically  opposite  to,  and 
just  the  reverse  of  what  he  must  have  read. 
We  shall  soon  discover  that  the  barrister's 
reading  is  not  quite  so  extensive  as  he  would 
have  it  imagined.  But  it  is  previously  to  be 
observed,  that  if  there  was  no  such  authority 
in  terminis  as  that  he  calls  for,  a  man  who 
reads  with  any  tolerable  understanding  would 
of  course  infer  the  same  thing,  when  all  th6 
books  on  the  subject  of  libels  lay  it  down  as  a 
rule,  which  they  unanimously  do,  that  it  is  not 
material  whether  the  libel  be  true  or  false.  For 
if  that  be  not  material,  to  what  end  should  the 
truth  be  offered  in  evidence  P  Or,  how  should 
it  be  rejected  before  it  was  offered,  which  un- 
doubtedly is  the  reason  that  there  have  been 
no  late  instances  of  that  sort.  It  might  suffice 
therefore  to  undertake,  as  oflen  as  this  well- 
read  lawyer  produced  a  precedent  of  its  being 
demanded  from  the  bar  to  give  evidence  of  the 
truth  of  a  libel,  to  shew  that  it  was  as  of^ei^ 
denied  by  the  Court.  And  though  1  admit  it 
has  been  attempted  before,  on  trials  for  libels  of 
the  less  enormous  kinds,'  yet  he  is  probably  the 
only  one  that  has  done  it  in  any  case  within 
these  hundred  years.  However,  if  we  would 
find  an  instance  of  that  sort,  we  must  necessa- 
rily have  recourse  to  the  proceedings  of  the 
Court  where  that  crime  was  usually  puuished. 
The  Star- Chamber  Reports  then  may  satisfy 
Mr.  Hamilton,  that  Term  Pasc.  7  Car.  1,  there 
was  the  case  of  Coston,  gent.  v.  Hitcham, 
Mil.  Servient,  ad  legem,  as  follows :  "  The 
defendant,  the  morning  before  he  went  to  the 
sessions,  being  a  justice  of  the  peace,  received 
scandalous  and  libellous  articles  against  the 
plaintiff,  carried  them  to  the  sessions  in  bis 
pocket,  and,  in  open  court,  in  disgrace  of  the 
plaintiff,  pulled  them  out  and  said.  You  shall 
see  what  a  lewd  fellow  this  is,  and  not  fit  to 
speak  in  this  place ;  and  then  caused  the  said 
libellous  articles  to  be  read  in  the  public  ses- 
sions. And  the  plaintiff  then  desiring  a  copy 
of  them,  and  to  be  tried  upon  tbem,  the  wit« 
nesses  to  prove  them  being  noted  in  the  mar- 
gin, the  defendant  did  not  suffer  him  to  have  • 
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f!opy,  or  to  be  tried  thereupon,  nOr  took  anj^ 
course  that  he  might  at  the  next  sessiooSf  or  at 
any  time  after  m  questioned  for  them,  but 
took  the  articles  again  out  of  the  sessions  and 
carried  them  away.  And  after,  further  to  dis- 
grace the  plaintiff  in  his  practice  (being  an 
attorney,)  sent  the  said  articles  to  Mr.  Justice 
Harvey,  at  the  reference  of  a  cause  to  him, 
which  Coston  attended ;  and  a  jury  having 
given  a  .verdict  against  the  defendant,  he  sent 
i'or  tlie  jurors  and  questioned  them  about  their 
verdict,  and  tol  J  them  lliey  were  a  company  of 
fools,  and  that  if  there  baa  been  but  one  wise 
man  among  them,  their  verdict  had  not  been 
fio.  And  for  these  offences  he  was  committed 
to  the  Fleet,  and  fined  QOOl.  In  this  cause, 
the  defendant  would  have  had  witnesses  to 
prove  the  matter  of  the  said  scandalous  articles 
to  be  true,  but  that  was  disallowed  by  the  Court.'' 
Rush.  Col.  vol.  3.  p.  36,  in  Ap|)end.  This,  I 
presnme,  the  barrister,  when  he  is  serious,  will 
allow  to  be  in  point,  though  it  happened  not  to 
fall  in  the  wav  of  his  reading.  He  cannot  ob- 
ject, surely,  that  it  does  not  appear  to  be  on  an 
information  preferred  by  the  Attorney -General, 
since  it  is  a  much  stronger  case  than  if  it  had. 
For  if  the  Court  would  not  receive  such  evi- 
dence in  a  ^cause  depending  on  the  complaint 
of  a  petty  solicitor  for  being  libelled,  and  this 
too  preferred  against  a  justice  of  peace,  a  knight, 
and  a  serjeantat  law  ;  a  fortiori^  they  would 
never  admit  it  on  an  information  exhibited,  by 
bis  majesty's  attorney  general,  against  a  pri- 
vate person,  for  libelhng  the  government. 

There  was  also,  ai|  1  have  learned,  divers 
years  before,  vix.  Mich.  2  Jac.  the  case  of 
Peter  Brereton,  clerk,  for  writing  a  scandalous 
letter  to  Loyd,  register  to  the  bishop  of  St. 
Asaph,  and  seat  to  himself,  who  was  therein 
charged  with  bribery  and  extortion  in  his  of- 
fice; for  which  libellous  letter  the  defendant 
was  sentenced,  though,  as  the  book  ba«  it,  he 
would  have  undertaken  to  prove  the  contents 
of  the  letter  to  be  true.  Here  then  are  two 
precedents  of  what  the  barrister  himself  bad 
never  met  with  all  in  his  reading ;  the  one  in  a 
case  for  libelling  a  practising  attorney,  and  the 
other  of  the  register  of  a  bishop's  court ;  but  I 
believe  I  may  defy  this  gentleman,  if  lie  were 
to  read  as  many  more  years  as  he  has  done, 
to  produce  a  third,  where  the  offence  under 
prosecution,  being  of  the  biffhest  degree,  and 
levelled  at  the  government,  like  that  lor  which 
be  was  so  zealous  an  advocate,  the  counsel  for 
the  defendant  dared  to  offer  evidence  of  the 
truth  of  it.  On  the  contrary,  if  he  had  dipt 
into  the  lord  chief  justice  Keelyng's  Reports, 
fol.  S3,  (before  he  left  his  chambers)  he  would 
have  there  found  it  resolved  by  the  whole 
court,  that  though  a  counsellor  at  law  may 
plead  his  client's  cause  against  the  king,  yet,  if 
under  colour  of  that  he  takes  upon  him  to  vent 
sedition,  he  is  to  be  punished. 

it  is  no  wonder,  indeed,  if  our  barrister 
should  be  unapprized  of  Brereton's  case,  it 
not  being  (at  leaiit  to  my  knovvleiljre)  in  print ; 
nud  you  perceive  I  was  under  ho  necessity  of 
lueationiug  it,  beicg  before  provided  with  aa 


authority  to  my  purpose.  Bat  it  is  reported, 
as  above,  in  sir  Tliomas  Mallet'^  MS.  Treatise 
of  the  Court  of  Star-Chamber,  a  cony  whereof 
has  fallen  into  my  hands  by  the  farour  of  a 
friend.  And  since  I  have  named  this  work,  J 
shall,  with  his  leave,  take  a  paragraph  out  of 
it,  wliich,  T  am  persuaded,  will  not  be  deemed 
unsuitable  to  the  present  debate,  after  hiotiog 
that  the  book  Sfsems  to  be  wrote  in  the  time  S 
James  1,  wheu  the  doctrine  now  revived,  and 
so  tenaciously  advanced  by  Mr.  Hamilton,  is 
said  to  have  been  long  before  exploded  as  a 
gross  error.  "  There  are,"  says  sir  Thooiai, 
*<  two  gross  errors  crept  into  the  world  coo- 
cerning  libels ;  the  one,  that  it  is  no  libel  if 
the  party  put  his  hand  unto  it,  and  the  other, 
that  It  is  not  a  libel  if  it  be  true ;  both  wbich 
have  been  long  since  exploded  out  of  tbii 
cduj^t.  For  the  first,  the  cause  why  the  lav 
punisheth  libels  is,  for  that  they  teM  to  raise 
the  breach  of  the  peace,  which  may  as  well  Le 
done,  and  more  easily,  when  the  hand  is  sab- 
scribed,  than  uhen  it  is  not.  And  for  the 
other,  it  hath  been  ever  agreed,  that  it  is  oot 
the  matter  but  the  manner  which  is  punishable. 
For  libelling  against  a  common  strumpet  is  ai 
great  an  oficnce  as  against  an  bouest  wonao, 
and  perhaps  more  dangerous  to  the  breach  of 
the  |»eace ;  for,  as  the  woman  said,  shesboald 
never  grieve  to  be  told  of  her  red  nose,  if  she 
bad  not  one  indeed.  Neither  is  it  a  groood 
to  examine  the  truth  or  falshood  of  a  libel,  be* 
cause  it  is  sub  judice^  whether  it  be  a  libel  v 
not ;  for  that  takes  away  tuhjcctum  questunity 
and  determines  it  to  be  nu  libel,  by  admittio; 
the  defendant  to  prove  the  truth  ;  and  the  d^ 
fendant  in  that  case  ought  to  plead  a  justifior 
tion  and  demur  in  law.  But  if  be  plead  Not 
Guilty,  the  question  is  gone,  whether  it  be  a 
libel  or  not."  Thus,  according  to  this  author's 
opinion,  who,  if  1  mistake  not,  was  one  of  the 
justices  of  the  court  of  King's- bench  io  bi^ 
time,  Mr.  Hamilton,  could  he  really  hare  per- 
suaded himself  that  the  matters  charged  io  the 
infiJrmatioB  were  not  libellous,  as  he  iosisti 
they  are  not,  would  have  discovered  more  ac* 
curacy  in  his  profession,  as  well  as  caodoor  ia 
his  practice,  by  advisloq^  bis  client  to  demor  to 
it,  whereby  be  would  have  admitted  no  vam 
than  what  was  avowed  at  the  trial  on  the  ge- 
neral issue.  Then,  indeed,  it  would  tiave  fairif 
come  before  the  Court  to  be  considered  whe- 
ther the  papers  were  libellous  or  not,  and  bt, 
as  counsel  for  the  defendant,  might  regularly 
have  been  beard  to  it. 

He  would  then  have  been  at  libsrty  to  eiert 
his  uncommon  talents,  manifest  his  extraor- 
dinary reading)  his  superior  genius  and  great 
skill  in  language,  and  in  explaining  the  troc 
import  of  wOrds,  without  so  directly  fljing  ^ 
the  face  of  every  authority,  and  o|)posiiig  til 
the  cases  that  ever  were  adjudged  coocenuag 
libels,  before  he  was  born  aiul  since.  Bat 
alas !  that  would  not  have  answered  the  iotes- 
tion  of  our  ekique^t  barrister.  He  woold  not 
then  have  had  it  in  his  power  to  use  hia  aitft 
and  play  his  game  with  a  dozen  honest  sien, 
of  as  good  natursd  understB&dingfy  perbap6» 
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lliougb  oot  of  eqa*)  experience  and  cuDoing' 
wilii  himself.  If  he  had  gpone  that  way  to 
work,  be  would  have  bad  no  chance  for  the 
jirize.  Vaio  had  been  bis  expedition,  and  lost^ 
eolireljr  lost,  all  bis  labour.  In  a  word,  if  the 
Icaroio^  and  iotpprity  of  the  bar  only  were  re- 
quired, be  migfbt  as  welf  ha?e  staid  at  home, 
wfaere,  if  I  am  rightly  informed,  there  are  io- 
staoces  in  abunaahee  of  the  blessed  effects  of 
Mr.  HamiUnn's  well- known  principles. 

This  sagacious  geotlemao  begs Teave  toob- 
senre,  th^  infornmtions  for  liMs  is  a  child, 
if  not  bom,  yet  nursed  up  and  brought  to  full 
natQiity  in  the  Court  of  Star-Chamber:  but 
what  is  particularly  to  he  inferred  from  this 
shrewd  (Hiserration,  he  does  not  at  present  tell 
u.  ,  If  the  Slar- Chamber  was  the  Court  where 
erioiesof  this  nature  were  generally  punished, 
according  to  its  ordinary  and  proper  jqrisiiic- 
tioo,  as  it  certainly  was,  how  should  it  be 
^Mherwise  than  that  informations  for  libels 
miut  be  met  with  there  ?  And  considering  the 
antiquitv  of  that  court,  it  is  more  than  pro- 
liable  the  crime  was  first  prosecuted  and 
punished  in  it.  But  what  thenf  Is  the  legi- 
timacy of  the  cliild  (if  I  may  be  allmTed  to 
my  00  the  laetaphwr)  therefore  to  be  called 
ID  question ;  ar  its  education  the  less  ho- 
nourable ?  I  aught  put  our  witty  barrister  in 
ttiod,  that  what  I  have  mentioned  is  the  very 
leasoQ  why  ilie  spurious  brat  he  is  so  fond  of, 
which  was  never  brought  to  full  maturity,  nor 
erer  will,  first  appeared  in  the  IStar- Chamber, 
though  it  has  not  been  heard  of  since  in  any 
other  court,  till  very  lately,  at  New -York  ;  1 
meaQthat  of  making  falshood  to  be  essential  to 
a  libel,  and  claiming, a  right  to  give  evidence 
of  the  truth  of  it  by  way  of  justincalion. 

He  must,  however,  intend  by  the  foregoing 
ptsiage,  to  impeach  tJie  legality  of  informations 
ftM  lach  (which  by  some  words  that  drop 
HOffl  him  many  pages  afler,  would  seem  to  be 
what  he  aims  ah,  or  as  they  relate  only  to 
liheli;  and  iu  eitker  case  he  will  again  betray 
(he  scantineaa  of  his  reading  aod  knowledge  in 
the  law.  As  to  iuformations  in  general,  it  has 
heen  incomealtbly  prove^l,  that  this  method  of 
prooeedijDg  is  no  way  oonlrariant  to  any  funda- 
neatal  role  of  Uw,  hot  agreeable  to  it.  **  That 
rtwas  the  constaBt  mage,  and  had  the  appro* 
bitifm  of  the  judges  and  lawyers  of  ail  a^pes, 
•od  in  all  reigM."  Show.  Rep.  106,  to  125. 
Aad  in  the  case  of  the  information  agaiost 
f^eoly  poor  persons  for  a  riot  in  pulling  down 
Peaces,  &c.  S  W.  and  M.  (which  probably  may 
he  the  same)  it  was  said  hj^  lord  chief  justice 
Bolt,  that  **  the  lord  chief  justice  Hales  com- 
plaioed  of  the  abuse  of  informadous,  bat  not 
that  they  were  unlawful;  that  he  ahould 
M  oMie  DOW  and  impeach  the  judgment  of 
*U  his  predeeesBors ;  that  the  Star- Chamber 
VM  net  set  up  by  the  statute  of  Heo.  7,  but 
VIS  as  eommon-Uw,  aod  iafbrmatious  were 
*CMnlingly  brought  in  that  court  and  others. 
And  (he  whole  court  wese  of  opinion,  that  in- 
AnMiioDs  lay  at  comuoa-law*"  5  Mod.  463, 
4   l^oir  thjp  I  talw  10  be  aig«od  an  authority 


as  the  extrajudicial  opinions  of  those  anony* 
moufl  great  men  who,  Mr.  Hamilton  says^ 
have  boldly  asserted  that  the  mode  of  prosecu- 
tion by  information  is  a  national  grievance,  and 
greatly  inconsistent  with  the  freedom  which 
the  siH^eets  of  England  enjoy  in  most  other 
cases;  nor  can  one  forbear  observing,  tn 
passant^  that  he  seenos  much  more  disposed, 
where  there  is  no  danger  at  least,  to  follow  tho 
example  of  bold,  than  of  wise  and  judicious 
men. 

This  then  being  a  legal  course  of  proceeding 
in  criminal  cases,  and  for  all  public  offences,  it 
must  undeniably  be  as  proper  in  the  case  of 
libels  as  in  any  other.  And  sir  B.  Shower  in 
reckoning  up  the  several  crimes  that  were  cog- 
nizable in  the  court  of  Star- Chamber,  includes 
libels  aoiuiig  the  rest,  for  which  he  says. 
There  were  always  inlbrmations  io  the  S^ar- 
Chamber  and  KingVbench.  Show.  119.  I 
am  the  more  free  in  borrowing  what  I  do  from 
that  eminent  praciieer,  on  the  subject  of  in- 
ibrmations,  becauiie  be  bad  studied  it  well,  and 
taken  more  than  usual  pains  therein  ;  and  as 
tbe  judgment  afterwards  given  hy  the  court 
of  King's-bench  was  pursuant  thereto,  so  it 
seems  to  have  put  a  period  in  Westminster- hall 
to  all  cavils  agaiost  tjiat  mode  of  prosecution. 

If  the  barrister  nieans  notwithstanding  to 
suggest  moreover,  that  informations  for  libels 
are  hut  of  modern  date,  or  little  longer  stand- 
ing than  about  the  time  of  the  expiration  of 
that  court,  where  he  supposes  they  had  their 
origin,  let  him  be  further  refuted  by  the  above<- 
mentioned  sir  Thomas  5Iallet,  who  wrote  pro- 
fessedly on  the  court  of  Star- Chamber,  ^d 
may  he  supposed  to  be  pretty  well  acquainted  . 
with  his  subject:  he  tells  us,  [Treatise  of  tho 
court  of  Star-Chamber,  ubi  supra']  that  ^*  'm, 
ail  ages  libels  have  been  severely  punished  in 
this  court,  but  most  specially  when  they  began 
to  grow  frequent  about  42  and  43  Eliz.  whea 
sir  Edward  Cokts  was  her  attorney  general." 
And,  treating  of  tlie  antiquity  of  that  court^ 
he  makes  it  very  probable  [Id.  1  Part,  4tli 
Consid.]  that  it  was  the  most  ancient  of  any 
court  of  juatice,  and  the  mother- court  of  th^ 
kingdom ;  whereui  he  does  not  differ  from  sir 
Edward  himself,  io  his  4th  Inst.  64,  already 
^oted.  Now  it  was  while  this  consummate 
lawyer,  it  seems,  was  attorney- general  to  the 
renowned  queen  Elizabeth,  that  ^p^ormations 
for  libels  began  to  he  most  frequent,  or,  in  Mr. 
Hamilton's  elegant  stile,  when  the  child  was 
brought  to  full  maturity  :  and  it  is  readily  sub- 
mitted to  all  who  are  versed  in  our  history  and 
constitution,  whether  that  period  will  be  any 
disparagement  to  tlie  offspriiifir. 

But  u  informations  for  libels  in  particular, 
were  one  of  the  grievances  of  that  court,  nay 
the  chie^',  as  the  barrister  would  labour  to  make 
his  hearers  believe,  how  came  the>  tu  be  prac- 
tised alter  the  abvhiihment  of  it?  Or  what  will 
he  say  to  the  case  of  tlie  king  against  Darby, 
whioli  was  an  information  exhibited  against 
the  defendant,  being  an  attorney  of  the  Com- 
iBOii-Piea»y  tor  de»matory  words  only  of  ahi 
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John  Kaj,  a  justice  of  peace,  concerningf  the 
exeicisc  of  bis  office  ?  The  words  were,  as  they 
are  set  forth  id  Comb.  65,  *'  Sir  Joho  Kay  is  a 
buffle- beaded  fellow,  (a  pretty  thiog  to  be 
proved  in  court !)  understands  not  law,  and  is 
not  (it  to  discourse  it  with  me ;  he  hath  not 
done  jnstice  to  my  client.*'  There  it  was  areued 
it)r  the  defendant  on  a  demurrer,  (and  I  cnuse 
to  recite  it  l)ecause  of  the  concessions  of  his 
counsel,  ag^ainst  our  northern  advocate,)  **  That 
an  information  would  not  lie  for  scandalous 
words  spoken  only  of  a  particular  person,  be- 
cause he  might  have  an  action  on  the  case  to 
recom pence  him  in  damages. — It  is  true,  such 
a  proceeding:  might  be  warranted  for  libels,  or 
for  dispersing  defamatory  letters,  because  by 
such  means  the  public  peace  might  be  dis- 
turbed, and  discords  fomented  amount  neigh- 
bours, which  might  at  last  be  a  public  injury : 
but  tbfre  is  no  such  thing  alleged  in  this  case, 
onl^  words  in  common  discourse,  for  which  an 
action  on  the  case  might  lie,  but  no  informa- 
tion. Ou  the  other  side  it  was  insisted,  that 
this  information  was  founded  on  sufficient 
matter,  because  the  prosecution  is  not  only 
as  it  respects  the  person  of  sir  John  Kay,  but 
it  relates  to  him  as  he  is  a  public  magistrate, 
and  who  is  subordinate  to  the  gfovernment,  and 
therefore  such  defamatory  words  are  a  reproach 
to  the  supreme  goremor,  by  whom  magis- 
trates are  intrusted,  and  from  whom  they  de- 
rive their  authority  ;  and  it  will  not  be  denied, 
but  that  words  reflecting  on  the  public  go- 
Ternraent  are  punishable  ^t  the  suit  of  the 
king  by  an  information.  And  for  this  reason 
the  Court  held  that  an  information  would  lie, 
and  thereupon  gave  judgment  against  th^  de- 
fendant, and  fined  him  an  hundred  marks." 
Carth.  14,  15. 

Mr.  Hamilton,  who  would  seem  to  be  more 
knowing  than  bis  neighbours  in  many  things, 
affects  to  tie  more  ignorant  than  every  body, 
of  what  constitutes  a  libel ;  and  therefore,  al- 
though he  pretends  freely  to  acknowledge 
there  are  such  things  as  libels,  yet  he  insists  at 
the  same  time,  that  what  his  client  is  charged 
ivith,  is  not  one  ;  and  if  it  be  not,  I  will  as 
freely  acknowledge  there  can  be  no  such  thing. 
He  desires  the  Attorney  General  to  favour 
them  with  some  standanl  definition  of  a  libel, 
l)y  which  it  may  be  certainly  known,  whether 
a  writing  l»c  a  libel,  yea  or  not.  And  what  is 
this  for  ?  Why,  truly,  to  shorten  the  dispute. 
But  what  dispute  does  he  speak  off  The  only 
point  that  could  admit  of  dispute  had  been 
given  up  before  by  his  confessinj^  the  matters 
in  issue,  and  the  prosecutor's  witnesses  t>eing 
thereupon  discharged.  As  to  what  he  requires, 
either  there  was  such  a  definition  to  be  met  with 
in  the  books,  or  there  was  not;  if  there  was,  he 
ought  to  have  known  it ;  if  there  was  not,  why 
should  he  desire  Mr.  Attorney  to  favour  him 
"^ith  one  ?  Yet  after  he  had  been  indulged  be- 
yond measure,  and  a  definition  was  produced 
from  a  good  author,  who  besides  refers  to  se- 
-veral  others  th^t  are  unquestionable,  all  which 
cMclude  agaiim  bis  client;   is  this  loquaeioas 


advocate  contented  ?  No;  there  are  two  words 
to  that  bargain,  as  he  bad  said  before.  He 
makes  it  a  foundation  for  further  disputes,  aad 
according  to  his  wonted  ingenuity  and  caodour 
throughout  his  reverie,  calls  toe  concurrent 
sense  of  our  books  Mr.  Attorney's  ruks,  and 
Mr.  Attorney's  doctrine* 

*'fiut  what  certnin  standard  rule,"  quoth 
he,    '*  have  the  books  laid  down,  by  which 
we  can  certainly  know  whether  the  words 
are  malicious?    Whether  they  are  defama- 
tory ?   Whether  they  tend  to  a  breach  of  the 
peace  ?     and  are  a  sufficient  grouud  to  pro- 
voke a  man,  his  family  or   friends  to  acts 
of  revenge  ?"  &c.     Now,  these  queries  me* 
thinks  do  not  so  well  become  the  mouth  of  sn 
advocate,  as  they  might  that  of  his  client, 
when  abandoned  to  bis  own  defence  in  a  des- 
perate cause.      But  I  answer,  no  rules  cer- 
tainly can  be  of  use  to  tboae  who  are  deter- 
mined to  act  without  any,  or  in  oppoaitimi  to 
all  rules,  in  which  class  oar  northern  barrister 
must  be  placed,  if  we  aro  to  frame  a  judgment 
of  him  from  the  share  be  bore  in  thistriiL 
The  rule  laid  down  in  our  books  coDcerniag 
libels  (1  speak  of  libels  in  the  strict  sense,  ac- 
cording to  the  definition  of  Mr.  Serjeant  Btw- 
kins,  referred  to  in  the  trial,  and  which  akne 
concerns  the  present  case)  is  founded  oo  tiia- 
reason  of  the  thing ;    and  is  the  same  whieb 
is  to  be  observed  in  other  matters  that  depend 
upon  the  construction  of  words  and  writing, 
which  are  signs  only,  or  inniages  of  ideas  in- 
tended to  be  conveyed  to  the  understanding  of 
the  reader.  There  may,  indeed,  be  divers  rolei 
applied,  according  to  the  drcumstances  of  the 
case ;    and  this,   among  the  rest,  that  where 
words  are  capable   of  two  senses,  the  one 
faulty,  the  other  innocent,  the  latter  b  to  be 
taken,  provided  such  a  construction  may  be 
made  without  violence  to  their  natural  import 
and  meaning.    From  whence  it  will  follow, 
that  the  same  cases  may   happen  that  are 
doubtful,  and  do  not  come  under  any  standard 
rule,  on  all  which  occasions  honest  aud  upright 
judges  will  incline  to  the  favourable  side :  There 
may  be  others  again  so  clear  and  evident,  that 
a  man  roust  resign  his  reason,  or  resolve  to  sa- 
crifice his  conscience,  that  does  n(»t  discern,  ff 
will  not  allow  them  to  be  libellous.     But  in 
none  of  these  cases  can  it  eome  properly  to  be 
a  question  t>efore  the  jury,  whether  a  libel  or 
not,  on  the  plea  of  Not  Guilty,  though  it  might 
afterwards  be  so,  before  the  Court,  in  arrest  of 
judgment.    By  what  has  been  said,  there  ap* 
pears  to  be  latitude  enough  for  a  skilful  pes 
(who  notwithstanding  must  do  it  at  bis  peni) 
to  lash  public  and  private  vices,  to  caotioD  the 
people  against  measures  that  may  be  bortfiil 
to  them,   or  to  remonstrate  against  the  evil 
practices  even  of  those  in  power,  without  be- 
mg  always  exposed  to  the  penalties  of  the  law. 
Such  a  liberty  of  writing  and  printing,  uoder 
due  restrictions,  I  own  Englishmen  ought  not, 
and  1  hope  never  will,  be  deprived  of;  sad 
where  this  is  dexterously  done,  it  wookl  bs 
ridiculous  for  private  penons  to  pat  the  cap  ob 
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their  own  heads,  and  oo  len  impolitic  for  those 
itt  high  stations  to  apply  every  tbio^  to  their 
adtnioistratioD.  W.hen  such  a  work  is  atider- 
ttken  by  able  hands,  and  with  a  generous  view 
QTwmogthe  public,  it  is  always  laudable, 
and  oftea  very  useful ;  but  to  succeed  herein, 
requires  a  capacity  and  talents  not  to  be  dis- 
csrered  in  Mr.  Zengcr's  news-papers,  or  his 
counsel's  speech. 

I  perceive  my  letter  is  unawares  run  to  a 
great  fongtb,  by  the  quotations  that  are  inter- 
ipersed,  and  which  yet  I  am  sensible  is  the 
least  exceptionable  part  of  it.    I  shall  therefore 
lake  notice  but  of  one  thing  more  in  this  match- 
ksi  harangue,  which  indeed  ought  not  to  be 
ftr^t,  because  it  is  made  the  basis  and  foun- 
dation of  the  whole ;  and  that  is,  concerning 
die  **  right  of  freemen  to  complain  when  they 
arebart."    This  our  lawyer  oAen  asserts  in 
geaeral  terms,  with  some  variation  only  of  the 
expression.   As  to  which,  1  would  ask,  whether 
bv  it  be  means  a  right  to  remonstrate  and  com- 
plain in  a  legal  way,  or  a  right  in  all  casHi  to 
appeal  to  the  people  by  seditious  and  scandalous 
lioelg?  \i  the  former,  nobody  ever  denied  it, 
and  what  he  said  was  not  ad  idem ;  so  that  he 
was  fighting  with  the  air,  and  quarrelling  with* 
•at  an  adversary  :  if  the  latter,  be  dishonoured 
his  gown,  by  advancing  what  is  notoriously 
repngoant  to  all  laws,  human  and  divine.     It 
was  ruled  in  the  Court  of  B.  R.  Triu.  16  Car. 
That  although  a  bill  be  preferred  in  the  Star- 
Chamber  against  a  judge  for  corruption,  or 
any  other  for  any  great  misdemeanor,  yet  if 
tbe  plaintiif  will  tell  the  effect  of  his  bill  in  a 
tarern,  or  any  open  place,  and  by  that  means 
scandalize  the  defendant,  the  same  is  punish- 
able in  another  court.    March,  Rep.  76,  77. 
So  in  the  Case  of  Hole  and  Mellers,  28  £Uz. 
inC.  B.  it  was  said  by  tbe  Court,  that  although 
the  ^oeen  is  the  head  and  fountain  of  justice, 
and  therefore  it  is  lawful  for  all  her  subjects  to 
nsort  unto  her  *  ad  faciendam  Querimoniam ;' 
yet  if  a  subject,  after  the  bill  once  exhibited, 
will  divulge  the  matter  therein  comprehended, 
io  tbe  disgrace  and  discredit  of  the  person  in- 
tended, it  is  good  cause  of  action,  3  Leon.  138. 
And  to  the  sanae  purpose,  in  a  much  later  case, 
▼iz.  that  of  Ijake  and  King,  reported  in  many 
of  oar  books,  to  which  Mr.  Serjeant  Hawkins 
Kfers,  it  seeais  agreed,  as  he  observes,  that 
whoever  delivers  a  paper  full  of  reflections  on 
an^  person,  in  nature  of  a  petition  to  a  com- 
OHttee  9i  parliament,  to  any  other  person  ex- 
cept tbe  members  of  parliament,  may  be  pu- 
nished as  the  publisher  of  a  libel,  in  respect  of 
aoch  a  dispersing  thereof  among  those  who 
liave  no^hini^  to  do  with  it.  1  Hawk.  c.  74,  §  12. 
.  JBj||Mir  forward  barrister,  aged  and  infirm 
at  be  represents  himself  (which  compared  with 
his  conduct,  is  tbe  keenest  satire  that  could  be 
nggested  oil  him),  ought  to  be  further  in- 
strocted,  that  even  where  complaints  are  to  the 
king  himself,  they  must  be  made  in  a  proper 
and  regular  manner ;  a  decency  is  to  be  ob- 
aerved,  and  a  regard  always  bad  to  the  char 
nclers  and  stations  of  tbe  persoDs  against  whom 


such  complaints  are  made.     In  IS  R.  2,  Rot. 
Parliament,  N"  45,  the  Commons  desired  tbey 
might   not  be   troubled  for  any  matter  that 
should  be  contained  in  petitions  to  the  king  ; 
and  tbe  king  answered.  Let  every  man  com* 
plain,  so  it  be  with  law  aud  reason.     It  is  law- 
ful therefore,  no  doubt,  as  it  has  been  resolved, 
for  any  subject  to  petition  to  tbe  king  for  re-. 
dress,  in  an  humble  and  modest  manner,  where      ^ 
he  finds  himself  aggrieved  by  a  sentence  or 
judgment;  for  access  to  the  sovereign  must 
nothe  shut  up,  ^n  case  of  the  sul>|ects  distresses. 
But,  on  the  other  side,  it  is  not  permitted,  un- 
der colour  of  )i  petition  and  refuge  to  the  king, 
to  rail  upon  the  judge  or  his  sentence,  and  to 
make  himself  judge  in  his  own  caus^,  by  pre* 
judging  it  before  a  re -hearing.  Hob  220.    Yet 
sir  Rowland  Flaxiog  was  committed,  and  deep*^ 
ly  fined,  for  reporting  to  the  king,  that  he  could 
have  no  indifferency  before  the  Lords  of  tbe 
Council,  7  Feb.  18  Hen.  8.     So  likewise,  in 
the  time  of  Hen.  7,  sir  Richard  Terrets  was 
committed,  fined,  sent  to  the  pillory,  and  ad* 
judged  to  lose  both  his  ears,  for  his  slanderous 
complaint  exhibited  to  the  king,  in  a  written 
book,  against   the   chief-justice   Fitz-James. 
Which  Cases  are  cited  by  chief -justice  Mon* 
tague,  in  the  Case  of  Wraynham  (who  was 
severely  punished  for  an  offence  of  the  same 
nature),  as  may  be  seen  in  this  Collection,  vol. 
2,  p.  1059.    Ix)  these  may  be  added,  Jeife's 
Case  in  the  King's-  bench,  Mich.  5  Car.    Jefib 
was  indicted  for  exhibiting  an  infamous  libel, 
directed  to  the  king,  against  sir  Edward  Coke, 
late   chief  justice  of  the  King's- bench,   and 
against  the  said  court,  for  a  judgment  given  in 
the  said  court,  in  the  Case  of  M  agdaleu  College, 
afiirming  tbe  said  judgment  to  be  treason,  and 
calling  him  therein  traitor,  perjured  judge,  and 
scandalizing  all  tbe  professors  of  the  law.     He 
fixed  this  libel  upon  the  greai  gate  at  the  en« 
trance  of  Westminster- l^all,  and  in  divers  other 
places  ;  and  being  hereupon  arraigned,  ])rayed 
that  counsel  might  be  assigned  bim,  which  was 
granted ;  and  he  bad  them  ;  but  would  not  be 
ruled  to  plead  as  tbey  advised,  but  put  in  a 
scandalous  plea ;  and  insisting  ujton  it,  affirmed 
he  would  not  plead  otherwise.     Whereupon  it 
was  adjudged  he  should  be  committed  to  the 
marshal,  and  that  he  should  stand  upon  the 
pillory  at  Westminster  and  Cheapside,  with  a 
paper  mentioning  the  oflfence,  and  with  such  a 
paper  be  brought  to  all  the  courts  of  West- 
minster, and  1^  continued  in  prison  uptil  he 
made  bis  submission  in  every  court ;  and  that 
he  should  be  bound  with  sureties  to  be  of  good 
behaviour  during  his  life,  and  pay  1,000/.  fine 
to  the  king.    Cro.  Car.  17.5,6. 

What  now  shall  we  say,  or  what  must  be 
thought  of  one,  who,  while  he  pretends  to  great 
reading,  and  a  thorough  knowledge  of  these 
things,  could  yet,  in  the  fiice  of  a  court,  and  in 
defiance  of  its  authority,  and  indeed  of  all  au- 
thority, presume  to  justify  the  publication .  of 
the  most  audacious  libels,  against  that  very  go* 
vernment  under  which  be  was  breathing  the 
sedition !  Ik  penoni  whO|  as  a  coonsellor  at  Uw« 
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boasting  ai  the  same  time  of  baviflf  seen  tbe 
practice  in  very  ^reat  courts,  would  dare  to 
call  such  publication,  addressed  to  tUe  people, 
thejust  complaints  of  a  number  of  men  ivho 
sufier  under  a  bad  administration  !  Some  of  the 
words  charg^ed  in  the  informatiou,  and  which 
Mr.  Hamilton  offered  to  prove,  are,  That  tbe 
law  was  at  an  end.  I  can't  tell  what  proof  he 
bad  to  give  of  this  fact ;  bat  surely  if  his  doc- 
trine were  to  prevail,  it  must  soon  be  the  case; 
and,  for  my  own  part,  I  will  confess,  I  have  not 
hitherto  heard  or  any  thing,  in  that  province, 
which  looked  so  much  like  it,  as  that  such  a 
behaviour  should  not  only  go  unpunished,  but 
be  attended  with  pnblic  munificence  aad  ap- 
plause. Tbe  truth  is,  this  gentleman,  though 
atiled  a  barrister  at  law  in  tl^  order  of  the  com- 
mon-council of  the  city  of  New  York,  and 
which  title,  therefore,  1  have  likewise  given 
hin,  seems  notwithstanding,  instead  of  main- 
taining that  character,  in  the  trial  before  us,  to 
be  rather  possessed  with  a  (it  of  knight  erran- 
try, and  to  have  sallied  out  from  Philadelphia 
Id  the  other  province,  with  a  full  resolution  to 
to  encounter  every  thing  that  was  law,  and  to 
level  all  to  the  ground  that  stood  in  his  way. 
XiCt  the  reader  then  be  judge,  upon  the  whole, 
whether  he  comes  within  the  deHcription  of  that 
mischievons  animal  1  mentioned  towards  the 
beginning  of  these  sheets. 

After  2l,  I  flatter  myself  it  will  not  be  ima* 
l^ned,  that  I  was  stimnlated  to  these  hasty  ani- 
madversions by  a  principle  of  envy  to  Mr.  Ha- 
milton, or  any  disrespect  to  those  who  were 
pleased  to  patronize   his  performance,  since 


thev  are  utter  strangers  to  me,  and  probsUy 
will  ever  remain  so.    On  the  contrary,  tbey 
may  believe  me,  when  I  declare,  that  if  tbe 
one  had  really  merited  what  tbe  others  were  of 
opinion  be  did,  I  should  with  mncb  morepIea« 
sure  have  signified  ray  approbation  of  the  con- 
duct of  tioth,  than  I  now  take  in  sbewini;  my 
dislike.     It  is  on  this  score,  Sir,  tliat  I  caanoi 
oonclude,  wHbout  publicly  returoiog  my  share 
of  tbe  thanks  that  are  due  from  the  frateruiiy 
to  your  friend,  the  polite  author  of  the  former 
letter,  who  has  done  justice  to  the  bar  by  bis 
Remarks,  which,  in  my  bumble  apprehension, 
are  worthy  of  any  gentleman  at  it,  either  here 
or  elsewhere.    I  am,  &c.   Inous-Baitaiinicds, 

With  respect  to  Mr.  Hamilton's  mention  (p. 
719),  that  **  as  great  men  as  any  in  Britain  btfe 
boldly  asserted  that  the  mode  of  prosecutbg 
by  information  (when  a  gi*and  jury  wiil  not 
find  Billa  vera)^  is  a  national  grievance,  and 
^really  inconsistent  with  that  Keedom  which 
the  subjects  of  England  enjoy  in  most  other 
cases ;"  See  in  a  Note  to  sir  \ViUiam  Williaros^i 
Case,  vol.  IS,  p.  1369,  an  account  of  wbit 
passed  in  parliament  at  the  time  of  the  Rero- 
Itition  respecting  informations.  S^e,  also,  Pari. 
Debates,  vol.  19,  139.548;  vol.20,  p.  596; 
vol.  23,  p.  1069. 

The  proceedings  conceruiug  Informations 
ex  nfficiOf  which  were  had  in  parliament  at  tbe 
time  of  tbe  Revolution,  are  noticed  in  the  Let* 
ter  concerning  Libels,  Warrants,  &c.  but  I  did 
not  recollect  this  when  1  prepared  air  W.  Wil« 
liams*6  Case. 


491.  The  Trial  of  John  Oliphant  and  others,  for  drinking  to  tb€ 
Health  of  the  Pretender,  and  cursing  the  King:  1  George  L 
A.  D.  1715.*  [Now  first  published  from  the  Records  of  Justi- 
ciary at  Edinburgh.] 


Curia  JnsTicuRiiE,  S.  D.  N.  Re^is,  Tenta  in 
prtetorio  burg^i  de  Edinburg^h  via^esinoo 
septimo  die  meDsls  Junij  iniilesioio  sep- 
tiogentesimo  decimo  quinto,  Per  houora- 
biles  virob,  Adamum  Cockburn  de  Ormis- 
toun  Justiciarium  Clericum,  Domioos 
Gilhertum  Elliot  de  MiDto,  Jacobum 
Mackenzie  de  Rovstoun  et  Gulielmum 
Calderwood  de  Poftoun,  IVlanrlstros  Jaco- 
bum Ilamiltou  de  Pancaitland  et  DaTideoi 
ErskiRC  de  Dun,  Commissionarios  Jus* 
ticiarij  diet.  S.  D.  N.  Regis. 

Carta  legittime  affirmata. 

Inlran* 

John  Oliphant t  Alexander  WatMon^  and  Mr. 
WiUiam  Rumsaj/^  present  bailiies  of  Dun- 

-*^— r^ ■ ,~l_         __  ■  ■!  III!  _    ■     _  ■__! 

*  Tbe  transcripts  of  this  and  the  three  foltoir- 
insf  Cases  were  not  obtained  in  time  for  iaBcrtioo 
k  their  proper  chronological  otder. 


(Tee:  Mr.  William  Lyon,  yonnger,  oC 
Ogitl,  town  treasurer  there,  and  Mr.  I%o- 
,ma8  Wilson,  vintner  there. 

Indicted  and  aeeuaed  at  tbe  iasUoce  ti 
sir  David  Dairy mple  of  Bailea,  baronet,  bii 
majesties  advocate  for  hia  kis^bnesses  interaiti 
for  tbecrime  of  drinking  tbe  Pretender's  healtk 
and  cursing  the  king.  In  maoner  menlioooi 
in  the  criminal  lettera  raised  against  tbeia 
tbereanent.  Makeing  naeation  that  where,  hf 
tbe  laws  of  Scotland  made  before  the  Uaiia, 
narticnlarly,  the  4th  act  of  the  lit  ■  casino  if 
ner  ni^stie  qneen  Anne  of  blcned  memsryt 
lier  Arst  fiarliament,  intituled,  Act  aacot 
Leasing-makers  and  Slanderers,  and  tbe  ads 
therein  recited,  and  by  the  {a«rs  of  this  and  aM 
well  governed  nations,  leaaiag  making  aad 
utteruig  of  slanderoua  speeches,  tendmg  to  flt* 
cite  sedition  and  ^]enate  the  aiVectioB  of  the 
leidges  from  his  naajetties  peraoa  and  gorem- 
ment,  for  to  ittt  ap  and  eocoqffage  the  fit hhsod 
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and  scandalous  pretentions  of  any  person,  to 
the  prpjudice  of  his  niajestie,  his  estate,  his  just 
rigfht  aod  lat^ful  title  to  the  crown  of  these 
realms,  stireinsf  up  thcrehyjiis  majesties  sub- 
jects to  luislikcing',  sedition  aud  disohedieuce  to 
his  nonjcsties  just  authority,  ef^pecially  when 
the  same  or  any  thing  tending  thereto,  is  done 
by  magistrats,  and  such  whose  duty  it  is  to 
punish  and  repress  such  practices,  are  crimes  of 
a  haioous  nature  and  severely  punishable :  as 
t!so,  by  the  law  of  God,  of  this  and  all  other 
well  governed  realms,  tlie  cursing  of  his  ma- 
jestie  is  a  crime  of  an  baiaous  nature  and 
severely  punishable ;  yet  nevertheless  the  said 
Jobo  Oliphant,  Alexander  Watson,  Mr.  Wil- 
liam Ramsay,  present  baillies  of  the  town  of 
Dundie,  U'illiam  Lyon  younger  of  Ogill,  town 
treasurer  there,  and  Mr.'Thoraas  Wilson  vint- 
aerdiere,  all  and  each  of  thero,  shaking  off  all 
fear  of  God,  and  re^ird  to  his  majesties  laws 
and  authority,  and  m  manifest  contempt  of  bis 
majesties  just  right  and  title  to  the  crown  of 
these  realms'  and  for  adrancing  and  abateing 
the  false  and  scandalous  pretentions  of  the  pre- 
tended urince  of  Wales,  who  now  styles  himself 
kiogr  or  Great  Britain,  or  king  of  England  by 
tbe  name  of  James  the  third,  or  king  of  Scot- 
land, by  tbe  name  of  James  the  eight,*  and  to 
excite  and  stirr  up  bis  majesties  subjects  to 
roislikiog  and   sedition,   and   disobedience  to 
his  majesties  just  and  lawful  authority,  did 
niton  tbe  10th    day   of  June,    1714   years, 
heing  tbe  said  Pretender's  birth  day  ,f  go  to  the 
cross  of  Dundie,  and  there  the  whole  peraons 
alMve  named  and  each  of  them,  did  in  a  solemn 
RinDDcr  drink   the    said    Pretender's   health, 
uuder  tbe  title  of  king  James  the  eight,  thereby 
a&seriing  his  right  to  the  style  and  title  of  king 
of  these  realms,  in  opposition  to  his  majestte 
his  sole  and  undoubted  right  thereto,^  and  in 
manifestcontemptof  his  majestic,  although  the 
takl  John  Oliphant,  Alexander   Watson  and 
Mr,  William  Ramsay  were  then  councellors 
and  office  bears  in  the  said  burgh  of  Dundie  at 
tiie  time.    As  also,  upon  the  20th  of  January 
last  by  past,  1715,  the  said  day  being  by  his 
inajestj^'s  royal  proclamation,  appointed  to  be 
served  as  a  day  of  thanksgiving  for  his  ma- 
jesties peaceable  accession  to  the  thron  of  these 
realms,  when  some  well  affected  to  his  majesties 
person  and  government  for  a  farder  evidence  and 
demonstration  of  their  joy,  had  caused  ring  the 
Ik^^Hs  of  the  said  town  alter  sermon  was  over, 
the  said  John  Oliphant  present  baillie  of  the 
said  burgh,  came  to  the  steeple  where  the  said 

*  There  is  a  story,  that  in  the  days  of  Jaco- 
wlism,  a  minister  of  the  Kirk  of  Scotland  being 
ii>  a  mixed  company  called  on  for  a  health 
hesitatingly  answered,  **  The  tongue  ih  an  un- 
ruly evil-^ames  third,  and  eighth." 

t  See  in  vol.  12,  p.  123,  a  report  of  the  Pro- 
<^ings  relative  to  his  Birth. 

t  On  the  10th  of  June,  1714,  queen  Anne 
'^as  upon  the  throne  ;  as  is  stated  in  the  pro- 
frr^^  of  tbe  Case.  She  died  oa  August  1.  in 
that  year/  . 


bells  were  ringing,  and  in  an  insolent  and  rnde 
manner,  asked  at  those  ringing  the  said  bells, 
In  these  words,  God  damn  you,  who  gave  you 
orders  to  ring  the  bells  f  and  when  it  was  an- 
swered by  some.  That  they  were  ringing  tbe 
bells  in  honour  of  king  George,  the  said  J^bn 
Oliphant  replycd,  God  damn  king  George's 
blood  and  yours  both,  and  immediately  in  a 
Tio}ent  manner  stopt  all  furder  ringing  of  the 
said  bells.  From  all  which,  the  said  John. 
Oliphant,  Alexander  Wateon,  Mr.  William 
Ramsay,  William  Lyon  younger  of  Ogill,  and 
Mr.  Thomas  Wilson,  were  all  guilty  actors  art 
and  part  of  the  forsaid  crime  of  drinking  the  said 
Pretender's  health,  under  the  title  of  kincr 
James  the  eight  in  manner  above  lybellej. 
And  (be  said  John  Oliphant  guilty  of  cursing 
his  majestie  also  in  manner,  ly belled.  Which 
being  found  proven  by  the  verdict  nf  an  assyse, 
before  the  lords  justice  general,  justice  clerk, 
and  commissioners  of  justiciary,  they  and  each 
of  them  ought  to  be  punished  severely,  to  the 
example  and  terror  of  others,  to  commit  the 
like  in  time  coming. 

Piirntert, — Sir  James  Stewart^  bis  majflstics 
solicitor  for  his  bigbness's  interest. 

Frocurators  in  defence.^-Str  James  Nasmilkt 
Mr,  James  Grahame^  Mr.  Charles  ErskinCf  Ad- 
vocats. 

Informations  ordered  S8th  June  1715. 

Information  for  bis  Majesties  Advocal  for 
his  highness  interest, 

AGAINST 

John  Oliphant,  Alexander  Wattcm,  and  Mr. 
William  Ramsay,  present  baillies  of  the 
town  of  Dundie,  WHUam  Lyimyoancrr 
of  Ogill,  town  thesaurer  there,  and  Mr. 
Thomas  Wilson  vintiner  there. 

Tbe  persons  above  named  being  indited  and 
accused  at  the  instance  of  his  majesties  advocat, 
upon  the  law  of  this  and  all  other  well  governed 
realms,  and  npon  the  4th  act  of  the  1st  session 
of  her  majesties  queen  Anne's  1st  parlit^ment, 
anent  leasing  making  and  slanderiiig,  and  the 
acts  tlierem  recited.  Tor  having  upon  the  lOlh 
of  June  1714  years,  gone  to  the  cross  of  Dun- 
dee, and  there  in  a  solemn  manner,  drunk  tbe 
Pretender's  health,  under  the  style  and  tytle 
of  king  James  the  eight,  in  manifest  contempt 
of  the  laws  and  acts  above-mentioned,  and  sf 
his  majesties  lawful  right  title  and  authority. 
Aud  also  the  said  John  Oliphant  for  having 
upon  the  twentieth  of  January  last,  in  manifest 
contempt  of  the  law  of  God,  the  laws  of  this, 
and  all  other  well  governed  realms,  maliciously 
aud  wickedly  cursed  bis  majestie  king  George 
by  praying  God  to  damn  his  blood,  as  is  more 
particularly  contained  in  the  inditemeut. 

It  was  acknowledged  in  defence  of  the  pan- 
nells,  That  the  first  crime  lybelled,  was  not 
punishable  by  any  other  act,  than  that  made 
since  the  Union  in  the  sixth  of  queen  Anne, 
by  which  act,  there  being  a  new  punishment 
introduced  for  crimes  of  this  nature,  via.  per« 
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SODS  guilty  of  tlie  crimes  labelled,  sbould  incurr 
the  pains  of  PrsemuDire,  that  thereby  the  acts 
related  to  the  inditeiDPnt,  uiusr  be  understood 
to  be  repealled,  and  this  statute  of  the  6th  o^ 
the  queen  not  being  labelled  on,  the  lybel  roust 
fall. 

To  which  it  is  answered,  That  the  said  act  of 
the  6th  of  the  queen,  can  nerer  be  understood 
ID  any  manner  to  derogat  from  the  laws  and 
acts  of  parliament  made  in  Scotland  before  the 
Union,  anent  leasing*  making  and  slanderers, 
and  far  less  to  the  laws  of  all  nations,  as  well 
as  of  this  kingdom,  againot  speeches  uttered  in 
contempt  of  the  government,  and  licenciously 
reflecting  upon  its  proceedings,  which  directly 
tends  not  only  to  the  disturbance  but  utter  dis- 
solution thereof,  for  no  new  law  that  is  con- 
sistent with  laws  formerly  made,  is  ever  un- 
derstood to  abrogate  fornoer  laws,  unless  such 
a  provision  lie  expressly  contained  therein,  and 
it  can  never  be  alledged,  that  this  act  of  the 
sixth  of  the  queen,  which  properly  concerns 
only  one  crime,  the  direct  premeditate  wilful 
and  malicious  denyalofthe  sovei-aign's  right, 
and  a  direct  asserting  of  the  right  of  another, 
is  any  way  es  inconsistent  with  the  laws  and 
acts  of  parliament  upon  which  the  inditement 
is  founded,  which  concern  all  expressions, 
which  either  directly  or  by  consequence  im- 
port a  cootraverting  of  the  soveraigo's  title  or 
the  government's  legal  proceedings,  and  so  tend 
to  the  raising  jealousies  betwixt  the  govern- 
ment and  the  subject,  and  to  excite  the  subject 
to  sedition,  and  are  framed  in  such  extensive 
terms,  as  do  comprehend  most  of  the  crimes 
that  are  committed  by  word  or  wryte  against 
the  soveraigfne,  their  crown  or  dignity,  or  the 
peace  and  quiet  of  their  government,  which 
appears  from  the  very  narrative  of  the  fourth 
act  of  the  firsr  session  of  queen  Ann's  first  par- 
liament, where  the  said  act  narrates,  that  in 
respect  of  the  generality  of  the  saids  acts 
therein  recited,  and  the  various  construction 
that  the  same  may  admiU,  therefore  the  capital 
punishment  is  altered  to  an  arbitrary  one, 
which  is  a  plain  indication,  that  the  parliament 
looked  upon  the  saids  acts  to  comprehend  many 
cases  not  therein  exprest ;  and  therefore 
thought  fltt  rather  to  restrict  the  punishment 
than  to  limit  the  sense  and  import  thereof,  to 
the  express  cases  therein  contained,  so  that  it 
is  needless  to  insist  furder  upon  a  matter,  so 
▼ery  plain  in  itself,  and  what  has  ever  been 
held  as  a  principal,  that  no  new  act  of  parlia- 
ment derogates  from  former  acts,  except  where 
the  last  is  inconsistenl  with  the  former,  or  ex- 
pressly rescinds  it. 

It  was  again  alledged  for  the  pannals,  that 
drinking  of  the  Pretender's  health  under  the 
style  and  title  of  king  James  the  eight,  does 
not  fall  under  an\  of  the  acts  of  parliament 
anent  leasing  malcing,  upon  which  the  indite- 
ment is  founded. 

To  which  it  is  answered,  That  the  fact  here 
charged  against  the  panueils,  is  not  only  pu- 
nbhable  though  there  were  no  such  acts  of 
parliameDt  are  lybelled  upon,  as  being  an  af- 


front and  indignity   done  to  the  government 
and  standing  laws  thereof,  by  assertion  the 
right  and  title  of  the  crown,  to  belong  touj 
other  than  the  soveraign,  then  vested  with  Ibe 
exercise  of  the  government,  bat  this  crime  u 
lybelled  will  be  found  without  any  stretched 
inferences,  to  be  attended  with  all  the  bad  csq- 
sequences  that  our  law  has  studied  so  anxiously 
to  prevent  by  the  foresaid  acts,  for  the  factss 
laid  in  the  lybel,  is  an  express  owoisjj;  of  the 
Pretender  as  the  rightful!  king  of  these  realms, 
by  drinking  of  his  health  under  that  title  and 
designation  of  king,  which  is  not  only  declired 
by  the  standing  law  to  be  usurped  upon  to  the 
dishonour  of  his  present  roajestie,  his  just  light 
and  title  which  stands  upon  the  same  fooDdft- 
tion  with  that  of  her  late  majestie,  but  is  also  a 
little  inconsistent  and  incompatible  with  fail 
majesties  undoubted  right  and  title  to  the  crowo 
of  these  realms,  and  a  virtual  denyal  of  the 
same,  and  charging  the  govemmtot  with  usur- 
pation and  mal-ad ministration  of  the  biffhest 
kind,  seeing  the  regal  power  in  monarchial  go- 
yerninents,  being  a  jus  individuum,  if  the  right 
to  govern  be  not  in  the  person  of  him  that  his 
the  exercise  of  the  same,  and  the  right  to  suc- 
ceed do  not  justly  belong  to  him,  upon  whoa 
the  same  is  settled,  both  the  exercise  of  die 
govei:nment  by  the  person  not  justly  intituled 
thereto,  and  the  very  deed  of  settlement  itself 
upon  the  successor,  to  wilt,  his  present  ma- 
jestie, cannot  be  looked  u|)on  as  any  thio|^ 
else  but  usurpation,    and    her  late   majesiie 
being  undoubtedly  in  the  exercise  of  the  royal 
power,  the  denying  of  her  right  to  the  same, 
or  asserting  the  said  right  to  be  in  the  persoi 
of  another,  is  by  a  direct  consequence  lo  as- 
seit,  that  her  majesties  government  was  nsor- 
pation,  unjust,  and  without  any  right  or  title, 
which  can  never  be  denyed  to  be  a  practice  that 
expressly  falls  under  the  laws  lybelled  on,  for 
what  more  scandalous  and  slanderous  s^h 
can  be  uttered  against  a  soveraign  and  their 
government,  than  to  tax  them  with  osarpa- 
tion,  which  is  not  only  to  usurp  the  right  of 
another,  but  to  assume  a  power  '  vi  et  fraade,' 
which  they  have  no    right    to  over  a  free 
people. 

What  can  more  naturally  tend  to  excite  se- 
dition and  diciturb  the  quiet  and  peace  of  the 
soveraign  and  government,  than  to  quarrel 
and  deny  their  right  to  the  alledgeoce  and 
obedience  of  their  subjects,  and  the  successors 
rif  ht  to  the  same  alledgiance  upou  the  demise 
of  that  soveraigne,  or  as&ert  the  right  to  belong 
to  another,  or  can  there  be  a  more  expre* 
setting  up  and  encouraging  the  false  and  scan- 
dalous pretentions  of  another,  to  the  prejudicB 
of  the  soveraign 's  just  right  and  title,  than  by 
owning  a  person  attainted  by  our  laws,  as  king 
and  soveraigne  of  these  doaiinions,  and  dnoking 
his  health  as  such,  and  that  even  by  magistraii 
and  couucellors  of  a  burgh,  whose  office  it  ■ 
not  only  to  suppress  and  punish  such  prac- 
tices, but  by  a  dutifull  and  loyal  behavioor  to- 
wards their  lawful  soveraign  to  eocourtga 
those  under  their   inspection  to  a  due  m- 
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■iMion  tnd  obedience  to  their  lawful  aore- 

ft  irts  farther  alled$|fed,  that  the  crime  1j* 
Mied,  of  drinking  of  the  Pretender's  health, 
MD  Derer  be  said  to  be  done  to  the  dishonour 
of  /lis  maJMtie,  or  to  the  prejudice  of  his  go- 
feromeDt,  seeing  the  same  is  lybelled  to  have 
bfeo  ootninitted  in  the  late  queen's  reigne. 

Which   Defences  though  very  tbinn   and 

Irak,  that  it  scarce  merits  any  answer ;  but 

iMog  the  procurators  for  the  pannells,  did  so 

Doch  insist  upon  it,  It  is  answered  ;   That  it  is 

a  known  maxirae,  that  the  crown  never  dyes,  so 

that  crimes  committed  by  an^  persons  against 

tbehooourand  dignity  thereof,  is  always  punish- 

lUe  bj  these  laws,  that  fence  and  screen  the 

ttme  against  the  fiicts  and  deeds  of  subjects, 

ihttmay  tend  to  the  prejudice  thereof,  besides 

the  crime  lybelled  is  not  of  the  nature  of  a  per- 

sooil  iojury  against  the  soveraigne  then  reign- 

iojf,  considered  in  a  personal  capacity,  but  is  a 

onme  directly  against  the  yery  right,  by  which 

her  late  miyestie  was  vested  with  a  regal  power, 

and  if  this  defence  for  the  pannell  pfroved  any 

thJQg,  it  should  prove  too  much,  for  by  the 

aame  rule,  a  person  that  in  the  late  queen's 

liaie  aboohl  have  write  expressly  against  her 

litfe,  cbaiging  ber  with  unjust  luurpation,  and 

irraigDing  the  Acts  of  Setttement  by  which  she 

tbea  reigned,  and  his  present  majestic  does  now 

n^e,  wQuld'V^cape  all  punishment  if  the  de- 

feMenow  propoDea  was  good.  2do.  The  crime 

lybelled  being  expressly  against  the  laws  and 

Ids  of  parliament  founded  on,  the  prosecution 

of  the  said  crime  U  always  competent,  seeing 

tbe  same  is  not  personally  against  the  sove- 

Kign,  bat  against  the  law,  the  leufislative  and 

the  whole  society  itself,  and  whatever  is  done 

IB  prejvdioe  of  her  late  majesties  title,  was  not 

only  acrime  against  those  who  at  that  time  bad 

Ibe  exercise    of*  the  government,  but   even 

igtinat  the  very  settlement  and  constitution  it; 

lelf,  by  which   his  majestie  now  possesses ; 

ud  sorely  none  will  deny,  but  that  if  any  per- 

MB  should  positively  now  assert  that  her  late 

iBajestie  had  do  right  or  title  to  govern,  but  be 

irould  be  guilty  of  a  crime,  and  yet  if  the  de- 

fcBce  propooedf  by  the  pannells  were  good,  it 

B^ooM  hold  macfa  stronger  in  such  a  case,  see- 

^  H  might  be  Mud,  that  such  a  crime  was  not 

RNsmittra  against  his  majestie,  but  only  con- 

Bcrued  a  person  that  was  not  in  being,  which  at 

^  sight  appears  so  very  weak  and  frivolous, 

hat  to  insist  further  upon  it,  were  to  undertake 

io  prove  that  the  sun  always  shines  at  mid -day. 

Mt  to  cooclode,  the  pannel's  by  committing 

be  crime  lybelled,  became  debitors  to  the  law, 

^bicfa  debt  can  never  he  understood  to  be  <lis- 

barged  by  the  death  of  the  soveraigne  then 

*yiiog.  ^ 

It  was  alledged  again  for  tbe  pannells,  That 

be  lybelt  beitig  founded  on  so  many  actM  of 

wriiament,  the  same  ought  to  have  couriuded 

^  tbe  particular  pains  mentioned  in  the  sai'! 

CIS.  But  so  it  is,  that  the  lybel  only  cfMirliidis 

I  general,  that  the  panueis  ought  to  he  s  si^wXy 

a&isfaed,  which  oonclosion  is  not  reic' . . 
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To  which  it  is  answered,  That  tbe  lybel  be- 
ing founded  on  the  pains  of  nations,  to  which 
no  particular  statutory  puniiihment  can  be  ad« 
jected,  but  there  the  punishment  must  be  de« 
termined  '  ex  arbitrio  judicis,'  and  upon  the 
acts  of  leasing  making,  which  now  are  restrict- 
ed to  an  arbitrary  punishment,  tbe  lybel  could 
have  no  other  conclusion  than  a  general  one, 
seeing  the  law  has  left  it  <  in  ariiitros  judicis,* 
to  inflict  IT  punishment  suitable  to  the  demerit 
of  the  crime,  which  is  not  only  judged  from 
the  way  and  manner  of  committing  the  same  ; 
but  likewise  by  the  character  and  circumstances 
of  the  persons  by  whom  the  same  was  com- 
mitted. And  seeing  the  crimes  lybelled  are 
directly  a  disowning  of  the  soveraign's  just 
right .  and  title  to  govern,  and  asserting  the 
said  right  to  be  in  the  person  of  another,  and 
thaCby  magistrats  and  public  office-bearers  in 
a  burj^h  royal,  it's  not  doubted,  but  for  one 
part  otthe  punishment,  the  lords  upon  their  be- 
mg  convict  of  tbe  said  crime,  will  find  it  just, 
for  the  security  of  his  majesties  government, 
for  the  peace  and  quiet  of  his  subjects,  and 
for  the  vindication  of  his  honour  and  digni^ 
to  punish  them  by  the  deprivation  of  their 
present  offices,  and  declaring  them  incapable 
in  all  time  coming ;  as  having  rendered  tneno* 
selves  unworthy  of  such  an  honour  and  trust, 
not  only  by  the  affront  done  to  his  roajestis 
and  the  government,  but  by  a  practice  so 
contradictory  unto,  and  inconsbtent  with  the 
solemn  oaths  and  engagements  that  they  are 
nnder  to  the  government,  by  having  taken  tbe 
oaths  required  by  law.  In  which  bow  sincere 
thev  have  been,  will  appear  from  the  proof 
of  the  crimes  lybelled. 

As  to  that  part  of  the  inditement,  that  relates 
to  John  Oliphant  having  cursed  the  king,  the 
same  as  lybelled  is  so  incontestably  relevant 
from  the  law  of  God,  and  of  all  nations,  that 
all  tiie  defences  that  was  offered  for  him  being 
a  deinal  of  the  fact,  it  is  needless  here  to  say 
any  further  upon  it,  but  to  leave  it  to  the  proofs 
In  respect  whereof,  &c.       James  ^^wart. 

Information  for  John  Oliphant^  Alexander 
Watsofiy  and  Mr.  WiUiam  JRomsev, 
baiihes  of  the  town  of  Dundie ;  William 
X^on,  younger,  of  Ogill,  town  theasu- 
rer,  and  Mr.  Thotruu  Wikon^  vintner 
there,  Pannells : 

AGAINST 

His  2Jaje$ties  AdVitcat,  for  bis  Highness  in- 
terest. Pursuer. 

His  Majestie's  Advocate  has  been  pleased  to 
couveen  the  persons  ailjovenamed,  as  pannells^ 
upon  a  lybell,  uarrtitinor,  that  by  the  laws  of 
Scotland,  before  the  Union,  leasing  making, 
and  uttering  of  slandercfus  speeches  tending  to 
alienatthe  affections  of  the  subjects,  from  his 
pressent  majesties  person  and  :;<JivenHuent,  net- 
ting u[)  tbe  la'se  and  ijcandalous  pretensions  of 
any  person  to  the  prejudice  of  his  present  ma- 
jesiie,  his  estate  and  ju.sl  nnd  lawful  title  to  ths 
ci(»wu  ol' these  realms,  and  thereby  stirring  his 
(oait^Nties  subjects  to  dishking,  sedition  and  dii» 
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bWdienee  to  his  present  majesties  just  antbo- 
Hty,  are  crimes  of  a  heinotts  nature.  And  sub- 
suming, tbat  the  pannells  in  contempt  of  his 
majesties  just  ri|;ht  and  title  to  the  crovi^n,  and 
for  advancing  the  pretensions  of  the  pretended 
prince  of  Wales,  who  now  styles  himself  king 
of  Great  Britain,  or  king  of  Scotland,  by  the 
tame  of  James  the  eight,  and  to  stirr  up  his  pre- 
sent majesties  subjects  to  misliking  and  disobe- 
dience to  his  majesties  just  and  lawful  autho- 
rity, did  upon  the  lOih  of  June  one  thousand 
^ven  hundred  and  fourteen  years,  at  the  Cross 
bf  Dundie,  in  a  solemn  manner,  drink  the  said 
Pretender's  health,  under  the  title  of  king 
James  the  eigfht,  thereby  asserting  bis  ri^ht  to 
the  stile  and  title  of  king  of  these  realms,  m  op- 
position to  his  |Sresent  majestie  his  sole  and  un- 
doubled  right  thereto,  and  in  manifest  contempt 
6f  his  present  majestie. 

It  affords  a  great  prejudice  against  lybells  of 
this  nature,  when  the  prosecution  is  so  long  a 
time  delayed,  and  when  the  informers  them- 
selves fail!  to  appear  as  parties.  If  true  zeall 
for  the  lawful  goYernment,  had  been  the  motive 
of  this  delation,  what  hindered  the  immediat 
prosecution  ?  The  proof  of  the  alleadged  fact, 
i;vould  certainly  have  been  clear,  the  more  re- 
cent the  tryal  was ;  and  the  informers  will  not 
6\vn,  that  the  delay  of  giving  information  was 
to  endeavour  to  make  the  proof  clearer.  Nei- 
ther shall  the  pannells  take  up  the  lords'  time, 
with  exposing  the  practices  has  been  used  to- 
wards this  end  ;  they  shall  coutent  themselves 
tvtth  denying  the  lybel,  as  they  have  already 
iudicially  done,  and  proceed  to  examine  the  re- 
levancy of  the  same. 

The  lybel  as  the  lords  perceive,  is  laid  npon 
the  statutes  touching  leasing  making,  the  pa- 
nishment  whereof  by  our  law  was  capital,  as  it 
was  likewise  declared  to  be  in  England,  in  the 
reigne  of  king  Henry  the  eight,  Anno  25mo. 
cap.  22.  entituled,  **  Act  concerning  the  king's 
Succession,"  but  of  late  our  law  with  respect  to 
<he  punishment,  has  received  an  alteration  be- 
fore the  Union,  as  appears  by  the  statute  upon 
which  this  lybel  is  founded.  And  that  the  sub- 
jecUofboth  nations  might  be  after  the  Union 
under  the  same  laws,  which  concern  public 
ri^bt,  policy  and  civil  government  in  the  terms 
of  the  eighteenth  article  of  the  treaty,  and  that 
crimes  of  this  nature  and  the  metliod  of  prose- 
cuting might  be  more  ascertained,  there 
was  an  act  made  in  the  parliament  of  Great 
Britain,  anno  sex':o  Anme  regime,  whereby 
it's  enacted.  That  any  words  spoken  against  the 
queen,  or  towards  the  abateing  the  rigbt  or 
title  of  the  pretended  prince  of  Wales,  who 
styles  himself  by  the  title  of  king  James  the 
<i<,'ht  of  Scotland,  must  be  malicious  and  direct. 
And  it  is  provided,  that  no  person  shall  be  pro- 
secute in  vertue  of  that  act  for  any  words 
spoken,  unless  information  qf  such  words  be 
given  upon  oath  within  three  dayes,  and  the 
~[)rf>spcution  be  within  three  months  after  such 
information. 

It  will  not  be  doubted,  but  this  act  super- 
ieeded  all  former  laws  in  England^  against 
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crimes  aryseing  from  words  spoken,  or  slan- 
derous speech,  and  that  after  the  same  p^  'm\6 
a  law,  no  person  could  be  indicted  upon  any 
former  acts,  where  the  punishment  might  be 
tnore  rigorous  than  that  of  Premunire,  annexed 
to  the  crimes  contained  in  this  act,  and  if  tbe 
act  made  in  Scotland,  restricUug  the  capital 
punishment  had  ,not  passed,  it  would  certainly 
nave  appeared  very  much  out  of  the  nay,  u> 
have  brought  a  lybell  upon  the  crime  mention- 
ed in  the  British  act,  concluding  a  capital  pu- 
nishment, from  the  said  old  Scots  acts.  Aad 
therefore  the  pannells  did  plead,  that  this  Bri- 
tish act  of  parliament  did  virtually  abrog^ateall 
former  laws  touching  the  crimes  therein  men- 
tioned, which  might  have  been  previotisty  in 
force  in  either  kingdome.  For  it  cannot  be  al- 
leadged, that  the  late  Scots  act  touching  leasing 
making,  if  it  comprehends  the  crimelybelied, 
could  oe  Preserved  from  this  alteration  by  tbe 
latter  British  statute,  upon  account  that  it  in- 
troduced a  more  mild  punishment,  and  if  the 
British  statute  made  an  alteration  of  the  for- 
mer law  in  either  kingdome  as  ta  any  point, 
then  certainly  it  altered  the  whole,  particularly 
with  respect  to  the.  manner  of  prosecution, 
that  no  person  should  be  indited  for  words  spo- 
ken, unless  information  of  such  words  be  given 
upon  oath  within  three  dayes,  and  the  prose- 
cution for  such  offence  within  three  moneths^ 

And  if  it  was  otherwise,  this  incongroitj 
must  follow,  that  the  subjects  of  Scotland  mj 
be  indited  for  the  same  crime  upon  oM  Scots 
laws,  and  likewise  upon  the  Britisli  act,  >fbiist 
the  subjects  of  England  could  onlv  be  tned 
upon  the  fact  contained  in  thelybel,  ny  theiaU 
British  act,  which  cannot  be  well  supoosed. 

It  was  answered  for  the  pursuer,  Tnat  to  the 
abbrogating  of  a  former  law,  there  is  required 
an  express  clause  in  the  subsequent. 

2do.  That  the  late  British  act  statutes  on); 
upon  one  crime,  and  so  cannot  be  understood  to 
abbrogate  the  law  against  leasing  makers  and 
slanderers  of  the  soveraign,  which  may  bedo&e 
by  many  other  ways  and  expressions,  tbaa 
these  in  the  British  act. 

It  is  replied.  That  there  is  no  law  which  re 
quires  the  alteration  of  former  laws,  to  be  by 
express  words,  a  contrary  practice^  with  w 
abbrogates  a  former  law,  by  turning  it  ta 
desuetude  from  the  implied  alteration  of  toe 
legislators  will.  «•  Nam  qui<i  interest  snffrapH 
populus  voluntatem  suaiu  declaret,  an  rtbus 
ipsis  et  factis."  And  what  more  expressde* 
claration  of  the  legislators  will  can  be  reqwrw 
for  tbe  alteration  of  a  former  law,  than  to  sta- 
tute upon  the  crimes  forbid  by  ihe^e  former 
laws,  and  introduce  a  new  ptiaishmeDi  and 
manner  of  prosecution,  •*  Non  est  novanittt 
posteriores  lieges  ami  priores  trabanior  mWi 
qua  anteriores  Leges  ad  posteriores  irajwltatuj* 
est :  El  Semper  quasi  hoe  legibus  in  esse  credi, 
opportet,  ut  ad  eas  quoque  personas  et  ad  etf 
res  pertinent,  que-  quanduque  simile  ^"^''^ 
1.  26,  et  27,  ff.  de  Legibus.  [I  ha»e  foUoirsd 
the  MS.]  . 

And  it  imports  not  tbat  Jeaang  makiif  m 
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8]iDd^ring  of  the  soyeraigpe  way  be  by  s^ver^l 
<]|her  words  and  c:irpre8$idDs,  than  these  poen- 
tioned  in  tbe  late  statute,  aorl  tbat  it  is,  the  pur- 
suers have  pot  controverted,  therefore  it .  fol- 
Ipws,  that  as  to  |his  crime  and  expressions 
firom  whence  it  is  drawn,  the  Iegis1ati?e  has 
ipade  an  alteration,  as  to  the  manner  of  prose- 
cotion,  which  not  being  answered,  the  lybe) 
caoDOt  be  sustained. 

The  second  defence  proponed  for  the  pan- 
oeU^  wa8»  That  tU^  drinking  the  Pretenaer's 
health  under  tbe  title  pf  king  James  the  eight, 
4oes  not  fall  under  the  description  of  tbe  acts 
agaiqst  leasing  making,  for  this  statute  21 
^bert  the  first,  is  defined  to  be  the  inventing 
if  rumours  between  th^  king  and  the  people, 
vbich  the  fact  labelled  on  cannot  be  said  to  be ; 
and  this  will  appear  from  the  lybel  itself,  where 
the  crime  is  not  laid  to  be  in  drinking  tbe  health, 
but  in  pronouncing  tlie  words,  which  properly 
ipeakiog  is  no  a$rm,atioo,  but  a  pompeilation  i 
lod  therefore  the  only  argument  that  can  he 
o&ied  for  supporting  the  ly bel,  is,  that  des^- 
aation  of  any  person  by  thenapie  of  king  Jamep 
the  eight,  implies  an  atHrtnation,  that  the  per- 
spQ  so  designed  has  right  to  tbe  crown  of  tp^e 
mlms.  But  then  tbis  is  qnjy  bv  an  inni^ei)<iQ 
ctr  iaffsrence  wbicb  ought  not  to  be  admitted  in 
crinuoal  1y bells,  and  this  the  pursuers  havp 
bean  so  far  aware  of,  that  they  neither  said  in 
tbeir  Ijrbel,  that  the  pannells  did  directly  or  ma- 
liciously or  advysediy  pronounce  ih^se  wprds. 

But  furthfer^  tlie  drinking  of  any  peraons 
(lealth,  under  whatsoever  designation,  can 
Qefer  be  reckoned  the  inventing  of  rumours 
between  the  kiug  and  his  people,  nor  any  false 
Dor  slanderous  speech  of  the  soveraigne,  be- 
tsuse  tbere  is  ooihing  spoke  of  tbe  soveraigne, 
but  of  a  third  party. 

The  pursuers  answered  that  the  giving  of 
iitle  of  Ling  to  any  person  implies  likewise  the 
aaserting  of  bis  rignt,  and  that  assertion  does 
fgain  iroply«  that  the  rightful  soveraigne  b^s 
no  right,  than  which  there  can.  not  be  a  mpce 
daojierouB  rumour  and  false  slander  tending  to 
sediiioo,  and  stirring  up  the  people  tp  dislyke  of 
his  aujjjesties  person  and  government. 

It  is  replied.  That  crimes  are  not  to  be  made 
Pp  by  implicaiicius,  and  tltere  is  no  crime  that  is 
more  clearly  hedged  iu  from  streeches  andinnu- 
^do9,tban  the  crime  of  leasing  making,  the  very 
.  hvopoD  which  the  crimes  is f  bunded,  complains 
tbat  the  law  touching  the  same  have  been 
lyablf  to  streeches ;  and  tlie  declaration  of  the 
(SsUtes  camainituE'  the  Claim  of  Ri^^ht,  and  offer 
of  the  ciipwu  to  fil^  William  and  queen  Mary, 
fptts  it  dowp  as  one  of  the  articles  of  king 
James  tbe  seventh  his  tbriauUure,  that  he 
Mu«^  pursue  several  penions  upon  streeches 
.  rfoid  ^od  obsolet  laws,  aod  the  particulars  sett 
down  La  that  Vtiple  shews,  that  the  streeches 
w^  C9mpLa|ned  of  concern  the  laws  against 
hfiipg  making,  so  that  if  the  words  lylielled 
ApoQ  are  no  direct. slander  of  tbe  soveraigne  to 
we  peopW,  or  the  inventing  of  a  false  rumour 
w  the  lof eraiffn,  no  imphoation  or  innuendo 
«»J«^4faitt^^  jDp|J»  i^pt}^  (^p^y  ftHd  Uwt 


$e  fi|c|  lvbe])e4  does  mt  directly  fall  upde^. 
e  acts  ly belled  upon,  has  f^lready  appeared,' 

The  pannells  alleadged  in  the  third  place^ 
that  the  lybell  is  altogether  irjrelev^nt  and 
incept,  in  so  far  a?  it  mentions  the  fact  to  be 
committed  against  his  present  majestie,  and  to 
the  prejudice  of  his  bignnessand  estate  and  his 
just  and  lawful  title  to  tbe  crown.  And  in  aq« 
other  part  of  the  lybell,  it  is  said  to  be  against 
bis  majesties  sole  and  undoubted  right,  to  fh^ 
crowQ  of  these  realms ;  whereas  it  appears, 
from  the  lybell  itself,  that  the  crime  is  f^id  to  bs^ 
committed  upon  the  xoth  pf  jAine,  1714,  beforo 
his  majesties  happy  accession,  and  tUer^fqro 
cannot  be  said  to  b^  committed  against  bis 
m^estie,  who  at  that  time  had  only  a  presump* 
tive  rjght,  and  consequenlly  not  the  sole  and 
undoubted  right,  which  includes  possei^ion. 

It  was  answered  for  the  pursuer,  Tli^it  thd 
crown  nev^r  di^s,  ^p  that  cr^'mes  com4Aitte4 
agaipst  the  crown  and  ({ifip^^^y  ^^  ^  (erowo. 
ar^  always  jpujushahle ;  and  the  qrjm^  lybelkq 
pot  bjei^g  or  tbe  patur^  of  a  persoi)a^  iiy  Vrjr 
^o  tbe  soyerais^  nii){uipg,  but  against  ^^er^ghl 
w^th  which  her  mpjestie  was  vested,  t]i9  SJi^&t 
cessor  his  present  oiaj^tie  imd  o^c^s,  9/m 
wejl  intitled  toprp^t^ute.thpoffeiipes. 

2do.  it  could  pot  be  doubted,  if  ^oy  person 
should  now  impugn  her  late  mi^esties  right,  4 
lybell  could  be  coipp^^fPtly  brought,  becaufi9 
the  successors  right  depends  upop  the  prpdet 
cjBssprs  right.  .i 

To  this  the  pannells  reply « That  the  pursperf 
mistake  their  own  lybel,  which  does  U4)t  pr^f 
ceed  as  if  tbe  crime  were  committed  ai^^nst 
the  quefu,  but  against  his  present  majestie. 
And  therefore,  that  the  crown  dyes  not,  has  np 
import  in  this  question,  which  resolves  sim|>ly 
into  this,  whither  or  not  words  spoken  at(ainat 
the  late  queen,  can  be  said  to  be*  against  thp 
kinii^?  so  as  to  infer  the  crime  of  leasipi^ 
making,  or  the  inventing  or  spreading  of  ru- 
mours against  bis  piesent  majestie,  who  wa# 
not  king  at  the  time.  For  this  is  the  l^bel, 
and  upon  the  resolution  of  tbi^t  qupstion,  thd 
whole  lybel  depends «  fur  certainly  it  is  uqt 
leasing  making,  as  defined  by  our  statutes,  to 
spread  rumours  or  false  aod  slanderous  speeches 
amongst  subjects. 

And  whereas  it  is  alledg^ed,  that  the  lyb^l 
bears,  thaUhe  fact  was  committed  in  opposition 
to  his  majesties  title  to  the  crown,  and  conse- 
quently to  the  Act  of  Settlement  and  his  majea* 
ties  succession. 

But  this  is  a  very  strained  inference,  and 
seems  to  be  contradicted  by  the  lybel  itself, 
which  mentions  his  majesties  sole  and  uodouM* 
ed  rit^ht  to  the  crown,  and  cont»equently  could 
never  be  meant  of  his  right  of  succensioo  %»hiQh 
was  ouly  in  spe.  And  elsewhere  it  is  saifl,  that 
the  fact  labelled,  dues  teud  to  alienate  the  af- 
tectioD  of  the  subject  from  his  majesties  perMln 
^nd  government,  Hhich  could  never  be  apply od 
but  to  tbe  soveraigne  reij^iiu^  at  c«Humtttiiig 
the  fact,  and  out  to  his  mt^esue,  whose  bap|^ 
apcession  was  some  time  thereafier. 

A^  the  jff^iM^t  tt^Al  f peecbeg  ggamst  tb# 
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Itte  qaten  and  goTerDment  now  uttered  might, 
be  punished,  is  notbiog  to  the  preseut  purpose, 
ibr  this  their  lordships  sees  is  not  the  fact  laid 
in  the  lybel. 

2dly.  The  law  is  plain  as  lo  this  point,  that 
leasing  making  may  be  by  slandering  the  kings 
progenitors,  but  then,  that  slandering  most  be 
in  the  reigne  of  his  majestie,  whose  officers 
pursue,  and  mast  not  aryse  from  a  fact  alleadg- 
ed  committed  in  the  suceeding  reigne. 

Stio.  This  aryses  from  the  dispontion  of  the 
common  law,  touching  slanders  and  injuries, 
Shr  leasing  making  is  nothing  but  an  injurious, 
scandalous  and  slanderous  speech  against  the 
80Teraigne ;  and  so  is  by  our  lawiers,  particu- 
larly bv  sir  George  Mackenzie,  treated  under 
the  title  de  injurUt:  and  althongfa  the  crime 
is  highly  aggravated  by  the  quality  of  the 
person  affainst  whom  it  is  committed,  and 
the  punishment  annexed  to  the  crime  there- 
fore made  more  serere,  yet  it  still  retains 
the  nature  of  injuries.  And  by  the  oommoo 
law  it's  expressly  determined,  *  tnjnriamm  actio 
neqoe  heredi  neqne  in  bieredem  datur"  L.  13 
hoc  tit. :  and  lib.  4,  tit.  13,  §  5  Institot  The 
emperor,  speaking  of  certain  crimes  says,  ^Sed 
bfleredibus  hujos  modi  actionis  oompeterit,  ex- 
^pta  injuriarum  actione,  aed  si  qua  alia  similis 
inveniatur,"  where  the  words,  y  £t  si  qua  alia 
inveniaCur"  are  well  to.be  noticed,  as  plainly 
csomprehending  the  present  pnrsuit,  whicb 
therefore  could  not  have  proceeded,  even  sop- 
ttose  the  pursuers  had  ly  oelled  the  fact  to  hare 
been  committed  as  an  offence  against  the  late 

3ueen,  which  is  rery  obrious  they  have  not 
one,  and  consequently  can  never  subsume 
upon  the  crime  of  leasing  makiitg,  nor  upon  no 
other  crimes  as  done  in  contempt  of  his  ma- 
jestie or  his  royal  authority,  and  while  at  the 
same  ty roe  the  lybel  evidences  his  majestie  had 
Hot  succeed  the  time  of  the  fact  ly  belled. 
'  And  that  the  lyhel  is  wroneousiy  led  in  this 
respect,  appears  from  the  other  parts  thereof, 
where  it  is  said,  that  the  Pretender  now  styles 
himself  king  of  Sootlands  by  the  name  of 
James  the  8tb,  but  does  not  say,  that  the  said 
Pretender  did  thus  style  himself  the  time  of 
"committing  the  fact,  and  yet  the  essence  of  the 
crime  seems  to  be  laid  in  this,  that  the  pannells 
are  alleadged  to  have  given  the  pretended 
Prince  of  Wales,  the  same  wrongful  designa- 
tion, which  he  assumes  to  himself,  and  there- 
fore onght  to  have  subsumed,  thai  the  said 
pretended  Prince  of  Wales,  gave  himself  these 
styles,  from  which  the  crime  is  inferred,  at  the 
tiioe  of  committing  of  the.  fact  lybelled. 

The  last  defence  as  to  this  point  of  the  lybel 
ivas,  that  there  is  no  particular  conclusion 
against  the  pannells,  that  they  ought  to  be  pu- 
nished with  this  or  that  penalty,  which  seems 
to  be  as  requisite,  as  it  is  to  specifie  the  fact 
from  whence  the  conclusion  aryses,  because  if 
•  special  conclusion  is  lybelled,  and  that  con- 
clusion not  consonant  by  the  law  of  the  land,  to 
the  fact  alleadged  to  infer'  tbe  conclusion,  the 
pannells  have  opportunity  to  dispute  the  irri- 
MaiCy  of  tim  Goodttsion,  Mad  fo  ihew  Ibttthe 


penalty  lybelled,  does  not  aryse  from  the  il- 
Iradged  crime,  and  so  if  a  capital  pasishiDest 
had  been  concluded,  or  if  escheat  of  moveiMcs 
and  lyfireat,  or  if  tinsel  of  office  had  been  tpe- 
cified  to  be  the  consequence  of  the  crime,  the 
pannells  were  cited  to  appear  and  prepare  their 
defence  against  the  conclusion,  which  they  srs 
intirely  precluded  from,  by  the  method  which 
the  pursuers  has  followed,  which  oogbt  to  be 
nicely  guarded  against. 

For  altho  the  leidges  are  absolutely  smne 
from  streeches,  and  extending  of  puuibhaienti 
of  crimes  under  the  present  constilotioD,  a  hers 
they  have  person^^of  so  great  leaniing  sod  in- 
tegrity to  be  their  judge,  yet  precedents  are  to 
be  guarded  against  for  the  posterity  of  poste- 
rity, and  the  subject  is  not  to  be  deprived  of  the 
last  opportunity  of  defence  either  against  the 
crime  or  conclusion  therefrom,  and  the  panpcBi 
do  oppone  the  constant  custom  and  practiqoo 
in  lybelling  of  criminal  inditements,  where  the 
particular  punishment  is  spei-ified  in  the  con- 
elusion,  or  which  is  the  same  thintr,  that  the 
pannells  ought  to  be  pbnished  with  ilie  psios 
of  law,  (for  then  the  law  which  declsres  the 
crime,  directs  to  the  particular  conclusioo,  and 
the  pannel  if  he  is  not  prepared  to  defcM 
against  the  conclusion,  is  to  blame,  and  not  tbe 

Jiutsuer;  but  where  a  particular  penalty  ises- 
leavoured  to  be  added  at  pleading,  or  by  tbe 
information,  as  in  this  case,  the  pannel  is  os 
mora  bound  to  answer,  than  if  the  preiaiMi 
of  the  sylojgism  or  lybel,  from  whence  iho 
condusioo  is  drawn,  had  been  geoersi,  ssd 
the  pursuers  had  condescended  on  the  partictt* 
lar  fact  mferring  the  crime  at  their  pleading, « 
in  their  information. 

The  pannel  John  Oliphant  against  whom  • 
separate  crime  is  laid,  noes  repeal  the  inBmewt 
last  defence,  which  was  proposed  apiDStne 
whole  lybel,  and  does  not  pretend  to  dispute  tbe 
relevancy  of  the  alleadgea  crime,  wherewith  he 
is  charged,  only  it  may  appear  from  the  Ivbd 
Itself,  thatf  if  an  v  sncfa  words  were  spoke  by  m 
which  he  abfolately  denyes.  It  was  done  is  s 
tumult  and  mobb,  which  be  was  eadeavoarinfl| 
to  quell  and  oompesce.  The  crime  of  cnising  and 
taking  the  blessed  name  of  God  in  vain,  i>cer- 
tainly  very  hainous  and  a  direct  violation  of  Uis 
moral  law,  the  fountain  and  standard  of  all  law 
whatsomever,  which  tbo'  by  no  law  of  anvnt* 
tion  can  never  be  repealed,  yet  it  may  be  there- 
by, as  to  the  punishments  augmented  or  re* 
stricted,  according  as  the  breach  of  that  tow  ii 
more  or  less  obnoxious  to  civil  govemmeot,  and 
therefore  we  see,  that  in  all  nations  there  an 
different  penalties  annexed  to  the  breach  of  the 
several  articles  of  the  moral  law,  and  offenc* 
against  our  neighbour,  even  for  verj  small  in- 
juries done  to  him  in  his  j^oods,  as  in  tbe  ass 
of  theft,  more  severely  punished  than  these  di- 
rectly committed  against  the  law -giver,  tjt 
soveraigne  Lord  of  all  the  wortd,  particotoriy 
with  respect  to  cursing,  swearing  and  bbs- 
pheming,  as  appears  by  Charles  the  2nd,  pew 
ment  1st,  session  1st,  cap.  19th,  ratified  ChsM 
the  Sod,  padiamou  Jtodi  aenistt  dd,  cap.SWi 
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from  which  the  paonel  cooclades,  that  the 
Jjbd  as  to  this  article  which  is  releTant,  cannot 
10  the  cooctusion  as  to  the  punishment  he  far- 
ther extended,  than  the  penalties  contained  in 
tbeselaws,  though  the  crime  shonkl  be  proren, 
which  in  truth  it  oan  never  be.  Id  respect 
whereof,  &c. 

Sk  SubtcriUturf         Jambs  Grahams. 


Iniran^ 


4th  Jufyf  1715. 


John  Ol^hant^  Alexander  Watttm,  and  Mr. 
Willitm  Ramaay^  present  baillies  of  Dundee : 
WUUam  Lyon^  younger,  of  Ogil,  treasurer; 
and  Mr.  TbwMM  WiUon^  vintner,  there. 

Indicted  and  accused  ut  in  die  preeedentu 


Pursuer. — Sir  Jamei  Siemart^  his 
Solioitor  and  Advocate  depute. 

Procurators  in  Defence. — Sir  Jamet  Na$' 
mitk,  Mr.  Charles  Gray^  and  Mr.  James  Gra* 
kame^  Adrocats. 

The  Lords  Justice  Clerk,  and  Commissiontrs 
•T Justiciary,  having  considered  the  lybel  at 
the  instance  of  his  migestie's  advocat  for  his 
hifhness's  interest,  against  John  Oliphant, 
Alexander  Watson,  and  Mr.  William  Ramsay, 
srcseot  bailliefl  of  the  town  of  Dundie ;  William 
Lyon, younger,  of  Ogil,  town- treasurer;  and 
Mr.  WilUam  [So  MS.]  Wilson,  vintner,  there, 
wooels ;  with  the  foregoing  debate  thereupon. 
They  And  the  said  panoels,  all  or  each  of  them, 
their  going  to  the  Gross  of  Dundie  on  the  10th 
day  of  J  one,  1714  years,  and  their  drinking  the 
Pretender's  health,  by  the  name  of  James  the 
eight,  relevant  to  interr  an  arbitrary  punish- 
llMBt  As  also  find  the  said  John  Oliphant 
his  cursing  king  George  in  the  terms  ly  belled, 
upon  the  20th  day  of  January  last,  separatim, 
vdevant  to  inferr  an  arbitrary  punishment 
against  the  said  John  Oliphant ;  and  repel!  the 
haill  defences  proponed  for  the  pamiella,  and 
remitt  them  and  the  lybel  as  found  relevant  to 
the  koowledge  of  an  assize. 

Sic  SuhcriHtur,    Ad.  Cockburms,  I.  P.  D. 

ASSTSB. 

•  ^^ 

William  Martin,  of  Harwood. 

ftr  WiOiaoi  Menzies,  of  Glaiditatni . 

James  Dewar,  of  FuUertoun. 

Walter  Murray,  of  Halmyre,  younger. 

Warrender,  of  Locbend. 
David  Seivwrtght,  of  Meifgatland. 
Alexander  Clark,  of  Glendarch. 
William  Hart,  merchant  in  Edinburgh. 
Laorence  Anderson,  merchant  there. 
James  Louthian,  merchant  there. 
Joseph  Reoch,  painter  there. 
Alexander  Burton,  glazier  there. 
Janies  Johnstouo,  merchant  there. 
Archibaia  Campbell,  of  Rackeo. 
Kobert  Bull,  merchant,  in  Edinbuigh* 

The  above  assyse  being  all  lawfully  sworn, 
Md  80  elgection  of  the  law  in  the  oontrair. 


Jlis  Majesties  Advocate  Depute  for  proba« 
tion,  adduced  the  witnenca  after  deponing,  viz. 


Thomas  Dowie^  merchant,  in  Dundie,  aged 
twenty-eiz  years,   or  thereby,  married,   so»: 
lenanly  sworn,  purged  of  malice,  prejodice, 
and  partial  council,  examined  upon  the  lybel 
and  mterrogate,  depons,  That  upon  the  lOlk . 
day  of  June,  1714  vears,  between  eleven  and. 
twelve  at  night,  the  deponent  did  see  Alexander 
Watson  and  Mr.  Thomas  Wilson,  both  pannela, 
at  the  Cross,  at  Dundie,  with  (j^lasses  with 
wine  in  them,  and  heard  them  dnnk  a  healths 
to  king  James  the  Eight;  and  after  drinking, 
saw  them  throw  up  their  gfasses  and  bottles  of 
the  wine;  and  that  Alexander  Wilson,  while, 
drinking  the  said  health,  was  upon  one  of  hia 
knees,  and  heard  the  said  two  persons  repeat 
the  words,  Here  is  to  the  health  of  king  James 
the  Eight    Causa  scientia  patet ;  and  this  is 
the  truth  as  he  shall  answer  to  God. 

'  Sic  Subseribitur^       Thomas  Dowix. 

Ad.  Cockbubn. 

Alexander  Idm^  merchant,  in  Dundie,  aged 
twenty^eight  years,  or  thereby,  married,  so*- 
lemnly  sworn,  purged,  and  inteirogat  ui  supra  ; 
depooea.  That  upon  the  10th  of  June,  1714, 
about  eleven  a-clock  at  night,  the  deponent 
was  at  the  Mercat-cross  of  Dundie,  and  saw* 
there  present,  John  Oliphant,  Alex.  Watson, 
Mr.  Wm.  Ramsay,  William  Lyon,  and  Mr. 
Thomas  Wilson,  pannela;  and  did  see  them 
drink  a  health  in  ghisses  of  wine,  and  heard 
them  name  the  health,  to  be  the  health  of  king 
James  the. Eight,  and  did  see  a  bottle  of  wins 
or  two  thrown  in  the  air,  at  the  place  where 
the  health  was  drunk,  when  the  same  waa 
named.  Causa  scientitt  patet ;  and  this  is  tbs 
trutli  ashe  shall  answer  to  God.  And  furder 
depons,  That  he  beard  every  one  of  the  said 
five  pannells,  name  the  health  of  king  James, 
the  Eight,  and  saw  them  drink  the  saroen ; 
and  this  is  the  truth  as  he  shall  answer  to  God. 
Sic  Subscribiturf        Alex.  Low. 

GiLB.  Eliot. 

Wm,  Smith,  taylor,  in  Dundie,  aged  twenty- 
nyne  years,  or  thereby,  *  married, .  solemnly- 
sworn,  purged  of  malice,  prejudice,  and  partial 
council,  examined  and  mterrogate.  depones. 
That  upon  the  10th  day  of  June,  1714  years, 
about  eleven  a-dock  at  night,  the  deponent 
saw  John  Oliphant,  Alexander  Watson,  Mr. 
William  Ramsay,  Wm.  Lyon,  and  Mr.  Thomas 
Wilson,  pannels,  upon  the  downmost  steps  of 
the  Cross  of  Dundie,  and  saw  them  drinaing^ 
healths,  and  several  healths  were  named,  and 
particularly  king  James  his  health ;  but  does 
not  know  what  king  James,  and  does  not  know 
who  named  the  health,  nor  whither  it  wiis 
named  before  or  after  they  had  drunk  the  said' 
health.  Causa  seientim  patet ;  and  this  is  th* 
truth  as  he  shall  answer  to  God. 

Sic  Subacribiturf        Wm.  Smtth. 

H.  Caldebwooo. 

James   Miller^  weaver,   in   Dundie,  aged 
twenty  ycais  or  thereby,  unmarried,  solemnly^ 


*»«} 


1  GEORGE,!- 


flworn,  pvn^ed  of  nalice,  prejadicfs  and  partial 
council,  examined  and  interrogate;  depones, 
That  apon  the  20th  day  of  January  last,  the 
depqnent  beins  standing  ait  the  foot  of  tlie 
steeple' of  Dttodie,  when  the  halia  were  ringing 
on  oecasiim  of  the  tbanksgiv^ng  day,  for  the 
king's  aocesMon  to  the  throne,  the  deoooent 
did  see  John  OHphaat,  pannel,  at  the  ibot  of 
tbe  said  steeple,  and  did  haair  bim  say  Ibese 
ivords,  God  damn  king  George  bis  blood; 
€4iu$a McieniM patei ;  and  this  is  the  truthas 
be  shall  answer  to  Ged;  and  declares  be 
caiiftot  write. 

Sic  Subscribitur,       J.  Hakiltoiu 

Andrew  Barron^  ser?itor  to  the  glover  tr^de, 
in  Pundie,  aged  thirty  years,  or  thereby,  ma- 
rled, solemnly  sworn,  purged  and  interrogat 
ut  supra;  depons  that  he  was  at  the  town  of 
D.uoqie,  upon  the  20th  day  of  Janqary  last, 
the  day  appointed  for  Thankst^^ivijig,  on  ac- 
count of  lus  majesties  ac(;^S8ion  to  the  throne ; 
the'  which  day  he  the  deponent  was  in  the 
church  yeard  at  the  time  when  there  were  others 
that  went  io  to  tbe  steefde  and  toll  tbe  bell, 
and  when  be  the  deponent  was  in  the  church 
^teard,  be  did  iiee  baillie  OHpbant,  pannel, 
there;  and  did  bear  bim  lay,  What  did  the 
people  mean  by  ringing  of  tbe  beHs?  And 
thereupon  further  say,  *  God  damn  the  king 
and  them  both  ;*  and  further  depons,  that 
before  the  baillie  emitted  tbe  foresaid  curse 
and  expression,  he  heard  the  people  tell  bim, 
tliat  the  ringing  of  the  bells  was  in  honour  of 
king  George  his  accession  to  the  throne ;  and 
depons,  it  was  at  the  foot  of  the  steeple  at  the 
door,  that  he  heard  people  tell  the  baillie,  on 
what  occasion  the  bells  were  rung,  and  that  it 
was  at  the  same  place  he  heard  the  baillie  curse 
the  king  as  said  is.  Causa  scientia  patet ; 
and  this  is  the  truth  as  he  shall  answer  to 
Oed.    Sic  Subscribiiur,   ^    Andrew  Barron. 

Da.  Erskine. 

'  The  Lords  Justice  Clerk  and  Commissioners 
of  Justiciary,  ordain  the  nssyse  presently  to  in- 
close, and  to  return  their  verdic^ to- morrow  at 
4«relre  o'clock,  and  the  haill  iil\een  to  be  pre- 
sent, each  under  tbe  pain  of  100  merks. 

5th  July,  1715. 

Intrau* 
-.  John  OUphant^  baillie  of  Dundie, 
AUvunder  Watson,  bailiie  there. 
Mr.  William  RamsaVy  baillie,  there. 
William  Lyon^  youijger,  of  Ogill,  treasurer 
there,  and 

Mr.  Thomas  Wilson,  vintner  there. 

Indicted  and  accused,  ut  in  die  pracedenti. 

The  said  day,  tbe  persons  who  past  upea 
the  assyseof  tliesaid  pannells,  returned  their 
Wfdiot  in  presence  of  tbe  said  lords,  whereof 
tbe  tenor  follows. 

Edinburgh,  July  4, 1715. 

.Tbe    above  Aasyse  having  enclosed,  did 
«)koyse  pa  WU^agi  Ueozie^  9f  Ci»idfii»u>a 
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to  be  their  chancellor  and  Archibald  Campbdl 
their  clerk ;  and  having  considered  tbe  l^bel 
at  the  instance  of  his  rosyesties  ad?ocate  lor 
his  highnesses  interest  against  John  Oliphao^ 
Alexander  Watson,  Mr.  mlliam  Ramsay,  Wil- 
liam Lyon,  and  I^Ir.  Thomas  WiUon^  pinnels, 
the  ^  lords  justice    clerk   and    conomisBioDeri 
of  justiciary  their  interloquitor  tbereou,  and 
depositions  of  tbe  witness^  adduced  for  Driv- 
ing thereof,  the^  all  in  one  voice  find  the 
lyhel  proven  againi^t  Alexander  WataoOf  and 
Mr.  Thomas  Wilson,  two  of  the  panoels,  their 
drinking  king  James  tbe  eight  his  health,  place 
day  and  year  of  God  lybelled.    And  finds  ^ 
proven,   that  John  Obphanf,  Mr.  William 
Kamsay,  and  William  Lyon,  tbe  other  threes 
pannells  did  drink  king  James's  health  the 
forsaid  time  and  place  Ivbelled  ;  as  also,  did  all 
in  one  voice  fljnd  tbe  lybel  proven  a^ost  (he 
said    John  Oliphs^njt,    viz.    his  cursing  king 
Geoi^e  in  the  terms  of  tbe  lybel  and  interlo- 
quitor.   in  witness  whereof  thir  presents  an 
subscribed  by  our  said  chancellor  and  clerk  ia^ 
our  names  place  and  date  foresaid. 

Sic  SubscrikUur,       Wof .  Mekzies,  ChaDC. 

A*.  Campbell,  Clerk.  . 

The  Lords  Justice  Clerk  and  Commissiooen 
of  Justiciary  delay  the  consideration  of  tbe  said 
verdict  till  Monday  next  at  nyne  o'clock. 


Intran* 


nth  July,  17 15. 


John  Oliphani, 

Alexander  Watson,  and 

Mr.  Wm.  Jtr/fiTfay,  baillies  of  Dnndie. 

William  Lyon^  town  treasurer  there. 

Mr.  Thwnas  Wilson j  vintner  there. 

The  Lords  Justice  Clerk  and  Cominissioneri 
of  Justiciary,  baling  considered  the  verdict  of 
assyse  returned  upon  the  5th  day  of  July  in- 
stant, against  the  said  John  Olipuaot,  AK'JaD- 
der  Watson,  Mr,  William  Ramsay,  William 
Lyon,  and  Mr.  Thomas*  Ramsay,  paoaels, 
Tliey,  in  respect  thereof  by  the  mouth  of 
Charles  Kinross,  macer  of  court,  deprive  the 
said  John  Oliphant,  Alexander  Watson,  and 
Mr.  William  Ramsay,  of  th^ir  offices  of  bailliei 
of  Dundie,  and  the  said  William  Lyon  of- his 
office  of  treasurer  of  the  said  burgh,  and  de- 
clare tbe  said  John  Oliphant  incapable  of  En- 
joying any  public  office  or  trust  within  the 
said  burgh,  or  within  that  pait  of  Grett  Bri- 
tain call^  Scotland,  in  all  time  coming,  ^nd 
declare  the  said  Alexander  Watson,  and  Mr. 
Thomas  Wilson,  incapable   of  enjoying^  any 

Eublic  office  or  trust  within  the  said  burgh  of 
dundie,  in  all  time  coming.  And  also  declare 
the  said  Mr.  William  Ramsay,  and  Williaia 
Lyon,  incajMible  of  enjoying  any  public  office 
or  trust  within  the  said  burgh,  for  the  space  of 
three  years  next  aller  the  date  hereof'.  Aw 
sickly ke  the  said  h>rds  fine  and  amercuit 
the  said  John  Oliphant  iu  tbe  sum  of  900  merki 
Scots,  and  the  said  Alexander  Watson,  io  tbs 
sum  of  too/,  Steots.  and  the  said  Mr.  Tbo«aai 
WilsoD.  in  tUe  sum  of  WO  iperks  Scots,  mpa^ 
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ifsremd,  to  be  paid  to  his  tnajesties  receiver 
general  for  his  highness  use.  And  ordain  tlie 
taxd  John  Otiphant,  Alexander  Watson,  and 
Mr.  VVitliam  Ramsaj,  William  Lynn,  and  Mr. 
Thomas  Wilson,  to  be  carried  to  the  tolbooth 
of  Edinburgh,  there  to  remain  until  the  10th 
day  of  Aus^usl  next  inclusive,  and  the  said  John 
Oliphant,  Alexander  Watson,  and  Mi'.  Thomas 
Wilson,  to  remain  thereafter  in  the  said  prison 
iintil  they  make  payment  of  their  said  respec- 
tive fines;    and   ordain   the   magistrates  of 


EdioVir^rh  to  sett  the  persons  of  the  said  Mr, 
William  Kamsay  and 'William  Lyon  at  libertj 
forth  of  the  said  Tolbooth  after  the  said  day  ] 
and  also  to  sett  the  persons  of  tb«  other  three 
pannels  at  liberty,  after  elapsing  of  the  said 
day,  apon  prod  ucmg^  their  respective  discharges 
of  the  said  fines ;  which  is  pronounced  for 
doom. 

Sic  Subserihitur^  Ad.  Cockbitrne. — 

W.  Calderwood,  Gilb.  Eliot,  J  a.  Mac- 
KENZiEs,  J.  Hamilton,  Da.  Erskine. 


492.  The  Trial*  of  Mr.  George  Robertson,  Minister,  for  neglect* 
ing  to  pray  for  the  King:  1  George  I.  a.  d.  1715.  [Now 
first  published  from  the  Records  of  Justiciary  at  Edinburgh  ] 


Ini 


Curia  Josticuri.s,  S.  D.  N.  Regis  teota  in  | 
proetorlu  hur^i  de  Edinburgh,  undecimo 
die  mensis  Julii,  millesimo  septingente- 
simo  decimo  quinto,  per  honorabiles  viros, 
Adainuin  Cockburn  de  Ormistoun  Ju»- 
ticiariurn  Clericum,  Doniinos  Gilbertum 
Eliot  de  Minto,  Jacobum  Alackenzie  de 
Rovstoun,  Gulieinaum  Calderwood  de 
Polton,  Magibtros  Jacobum  Hamilton 
de  Pancaitland  et  Davidem  Erskine  de 
Dun,  Coramtssiouarios  Justiciarij  diet. 
S.  D.  N.  Regis. 

Curia  legittime  affirma4a» 

Iniran* 
George  Roberisont  minister  of  the  meetinsf- 
house  of  Kiliiechange  in  the  parocbiue 
of  Loglereat. 

[DTCTED  and'accnsed  at  the  instance  of  sir 
Daffid  Dairy  mple,  of  Hailes,  baronet,  his  ma- 
jesties Advocate  for  bis  highnes's  interest,  for 
tlie  crime  of  not  praying  for  the  king  in  man^ 
oer  mentioned  in  tne  criminal  leners  raised 
sfTftinst  him  tbereaneot.  Maketh  mention,  That 
whereby  an  act  made  in  the  tenth  year  of  his 
Jite  majesnie's  reigne,  intituled,  An  Act  to  pre- 
fent'f*  those  of  the  episcopal  communion  in  that 
part  of  Great  Britain  called  Scotland,  in  the 
exercise  of  their  religious  worship,  and  in  the 
me  of  the  liturgy  of  the  Church  of  England. 
It  is  emicted,  That  every  minister  and  preacher 
as  well  of  the  Established  Church  in  that  part 
of  Great  Britain  called  Scotland,  as  those  of 
the  Episcopal. Cummunion  protected  and  al- 
lowed by  that  act,  shall  at  some  time  during 
the  exercise  of  divine  service  in  his  respective 
Ohurcb,  congregation  or  assemblj^  prav  in  ex- 

Sress  words  for  her  most  sacred  majestic  queen 
nne,  and  the  most  excellent  princess  Sophia, 
clectress  «nd  datchess  dowager  of  Hanover 

'    *  See  the  preceding  Case  and  the  two  fol- 
Itmin^f  Cases. 

f  So  in  the  Record.  It  shoald  be  *  protect.' 
I  have  heretofore  adverted  to  the  strange  in- 
Gorrectneso  of  the  Scots  Records,  wbicli  bow- 
ever  I  have  thought  it  right  to  retain. 


while  living,  «0d  all  the  royal  family.     And 
their  excellencies  the  lords  justices  in  council, 
in  pursnance  of  the  foresaid  act,  upon  the  Isl 
of  August  1714,  ordered,  that  hereaf\er  every 
minister  or  preacher,  whether  of  the  Establish <^ 
ed  Church,  or  those  of  the  Episcopal  Cummu- 
nioo,  shall  in  his  respective  cliurcb,  congrega- 
tion or  assembly,  pray  in  express  words  fur 
his  majestic  king  George,  his  ro^al  highnes  • 
the  Prmce,  and  all  the  royal  family.    Muver- 
thdcss,  the  said  Mr.  George  Robertson,  when 
performing  divine  publick  worship  in  his  meet- 
mg> house  at  Killiechangie  upon  Sunday  the 
5tb  of  June,  1715  years,  iie^flected  and  omitted 
to  pray  in  express  words  for  his  majestic  king 
George  and  bis  royal  higliness  the  Prince,  and 
that  in  manifest  contempt  of  the  said  act  of 
parliament,  and  order  of  the  justices.     And 
notwithstanding  he  was  fbnneriy  convict  and 
amerciat  by  the  justice  court  at  Perth  hi  their 
last  circuit  for  the  like  oficnce,  ffor  which  he 
ought  again  to  be  punished  widi  the  pains  of  Uw. 

Purnt^.— Sir  Jame$  Stewart  bis  Mtjcsties. 
Advocate  depute  and  Solicilor. 

Procurators  in  Defence, — Mr.  Jamet  GrB«* 
Aamf,and  Mr.  George  M'Kemie,  Advocates. 

The  lybel  being  read,  and  fullv  debate  viva 
'Voce,  in  presence  of  the  said  lords,  pannell  and 
assizers,  the  lords  justice  clerk  and  com- 
missioners of  jitsticiary ,  ordain  both  parties  to 
give  in  their  informations  to  the  clerk  of  court, 
le  pursuer  to  give  in  his,  betwixt  and 
Wednesday's  night  next  at  six  a  clock,  and  the 
pannel  to  give  in  his,  betwixt  and  Triday*s 
night  thereafter  at  six  a  clock,  in  order  to*  be 
recorded,  and  continued  the  dyet  of  the  said 
cause  till  Monday  next  at  nyne  a  clock,  and 
ordain  "assy  sers  and  witnesses  to  attend  theup 
each  under  the  paine  of  one  hundred  merka. 

July  14<A,  mS. 
iKPORMATfON  for   sir  David  Dalrymple  </t 
Hailes  his  Majesties  Advocate, 

AGAINST 

Mr.  George  Robertson^  minister  of  the 
meeting-house  at  KiHiecfaatagie^  inthoparitb 
ofLogierate, 
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The  saiil  Mr.  Geoige  Robertsmiy  bdioe  in- 
dited for  oroittiDg  to  pray  ft>r  bis  maieslie  Iciogf 
George  in  the  terms  of  the  act  of  the  tenth  of 
Iter  late  majestie  qaeen  Ann,  and  the  appoint- 
ment of  their  exoellencies  the  lords  justices,  the 
1st  of  August  last,  as  is  at  more  len^h  coa- 
coDtained  \{i  the  said  inditemeot,  which  6re- 
vitatis  causa  is  here  held  as  repeated. 

It's  needless  to  trouble  the  lords  with  any 
Answer  to  the  alledgfance  made  for  the  panna 
anent  the  form  of  procedure  in  the  said  mdite- 
ment,  as  that  the  said  order,  or  appointment  of 
the  justices,  was  not  gfiven  out  with  the  indite- 
ment,  8ec.  That  haTing  been  answered  in  Mr. 
Guthrie's  Case  now  depending,  and  therefore 
■hall  proceed  to  the  other  defeDces  for  the 
paonel,  and, 

Imo.  It  was  aHedffed,  that  the  act  of  parlia- 
ment of  the  tenth  of  queen  Anne,  nor  the  pro- 
clamation of  the  justices,  could  not  support 
the  relevancy  of  the  ioditement,  because  the 
said  act  only  appoints  prayers  to  be  made  for 
Iter  late  majestie  queen  Anne,  the  princess  So* 
phia,  while  living,  and  all  the  royal  family. 
And  the  appointment  of  the  lords  justices 
cannot  be  lookt  upon  to  be  other  than  a  re- 
commendation to  all  concerned,  That  publick 
prayers  should  be  made  for  his  majestie  king 
George,  but  can  never  be  understood  to  be  of 
the  nature  of  a  law  enjoining  complyance 
therewith  under  a  penalty :  besides  that  no  pe- 
nalty is  contained  m  the  said  proclamation,  or 
appointment  of  the  justices. 

To  this  it  is  answered,  That  in  regaird  the 
aoveraigne  in  law,  is  understood  never  to 
die,  so  all  acts  of  parliament  relating  to  this 
order  as  such,  are  m  perpetual  force  and  obli- 
gation till  repealed  ;  so  that  the  act  of  the 
tenth  of  the  queen,  enioining  her  majestie  to 
be  prayed  for,  regairds  his  present  majestie 
king  George,  her  successor,  as  well  as  her  then 
majestie ;  so  that  the  act  is  still  in  force  till 
repealled,  in  so  iar  as  regairds  prayers  for  the 
soveraigiie. 

And  that  is  the  common  sense  and  under- 
standing of  the  act,  is  evident  from  this,  that 
last  year,  upon  the  death  of  the  most  excellent 
princess  Sophia,  electres^and  dutchess  dow- 
ager of  Hanover,  the  privy  council  of  Great 
Britain  did  not  think  anv  new  act  of  parlia- 
ment necessary,  (which  might  have  easily 
been  obtained  the  parliament  bein^  then  sitting) 
for  continuing  the  force  and  obligation  of  the 
forsaid  act,  but  only  by  a  proclamation  ap- 
pointing his  present  majestie  to  be  prayed  for 
under  the  title  of  elector  of  Brunswick,  tho'  be 
was  not  nominalim  named  in  the  said  act,  but 
only  comprehended  under  the  general  terme  of 
the  royal  family  ;  and  none  never  doubted  but 
the  said  appointment  of  the  council,  after  the 
demise  of  the  said  princess  Sophia,  was  binding 
upon  the  whole  subjects  under  the  penalties 
aontaiued  in  the  forsaid  act,  as  much  as  ever 
the  act  itself  was  before  the  death  of  the  said 
princess  Sophia:  fibr,  as  has  been  above 
noticed,  the  act  of  parliament  lybelied  on,  re- 
gairdiog  prayers  to  be  made  for  the  soveraigne. 


and  the  next  heir  to  the  crown  flionriaatMi,aBi 
all  the  royal  fiunil^  in  general. 

The  proclamation  of  Council  imports  no 
more  than  a  pointing  out  to  the  sutnects  the 
person  of  the  roval  ftimily,  that  by  the  destk 
of  the  princess  Sophia,  was  become  next  heir 
to  the  orown ;  so  that  the  proclaroatioo  of 
council  is  to  be  understood  as  a  direction  ts 
thoae  concerned  who  the  persons  are  that  are 
to  be  prayed  for  nominatim^  in  obedience  to 
the  said  act  in  the  tenth  of  queen  Ann, 
rather  than  an  injunction  or  command  to  pray 
for  them,  that  standing  already  settled  by  tM 
said  aat,  to  which  obedience  was  due,  under  tba 
penalties  therein  contained. 

And  this  sufficiently  illustrates  tbe  natore  ef 
the  order,  or  appointment  of  the  kmis  joitioei, 
and  also  answers  the  oljections  that  are  mads 
against  it ;  for  the  said  appointment  of  the 
justices  only  directs  who  the  persons  are  that 
in  obedience  to  the  said  act,  are  to  be  prayed 
for,  as  apftears  by  the  order  or  appointment  tif 
the  justices  Itself,  coppies  whereof  are  hereto 
subjoined,  which  are  in  these  words,  after 
having  narrated  the  claims  of  the  said  act  of 
parliament  appointing  prayers  to  be  made  Ibr 
her  late  majestie  queen  Anne,  and  the  UMit 
excellent  pnno^  Sophia,  and  all  the  royal 
family,  tlien  follows  in  pursuance  of  this  set, 
which  exoellencies  the  lords  justices  in  council 
are  pleased  to  order,  and  it  is  hereby  ordered, 
That  henceforth,  every  such  minister  and 
preacher  shall  in  his  respective  cbnrch,coogrs- 

fation  or  assembly,  pray  in  express  words  for 
is  most  sacred  majesty  king  George,  his  royal 
highiftss  the  Prince  and  all  the  royal  family. 

Whereby  it  is  plain,  that  the  said  act  was 
understood  by  the  lords  justices  to  be  stiK  ia 
force  as 'to  all  effects,  seeing  their  order  is 
founded  upon  it,  and  expressly  declared  to  bt 
iu  pursuance  of  it,  so  that  this  order  of  the 
justices  is  not  a  new  act,  bot  oiny  pnttmg  a 
former  act  in  execution,  or  appointing  tba 
manner  and  order  of  observing  the  same. 

It  was  further  alledged  for  tbe  paniel, 
That  the  said  act  of  queen  Anne,  did  only  co« 
join  the  observation  thereof  to  the  established 
ministers  of  this  Church,  and  such  of  the  epis* 
copal  clergy  as  should  take  the  benefite  of  tbt 
tolleration  granted*  by  tbe  said  act :  but  so  it  is, 
that  the  paonel  is  not  in  the  terms  thereof,  ha 
never  having,  as  that  act  appounts,  presented 
his  letters  of  orders  to  tlie  justices  of  the  pesoa^ 
and  entered  the  same  on  reoord  by  tlie  deik  sf 
tbe  said  justices,  nor  obtainea  Ucaace  §m 
erecting  a  meeting  bouse. 

To  which  it  is  answered,  Tbai  this  dtftnes 
made  for  the  panuel  is  such  a  BwtaphJMfil 
quibble  founded  upon  tbe  contempt  and  neglect 
of  tbe  very  law,  from  which  be  can  ftfiud 
any  right  to  preach  or  exisrciae  any  part  of  the 
ministerial  function,  that  no  regaird  can  be  bad 
to  it,  tor  the  very  sum  of  tbe  defenoe  in  other 
words  is  this,  that  the  paaoel  cannot  be  pa* 
nisbed  for  not  observing  ene  point  of  this  law, 
because  be  has  not  observed  another  partof  tbii 
law,  which  be  was  also  obliged  to  do. 


m 


Jot  tugleeiijig  to  prayjiir  tht  Sng, 
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Bot  II  nich  reaaoniDg  can  never  pan  with 
any  penoo  of  cotQipon  nDderbtaoding,  much 
Im  i^ith  the  lords,  who  at  Sx^  stffht  must  dis- 
eover  the  falacy  and  weakoeis  of  such  an  ar- 
gameDt,  so  on  the  other  band  it  would  be  coo- 
ndered,  that  the  pannel,  tho  he  ought  not  to 
takeupOD  him  the  libertjr  to  preach  without 
baring  first  complied  with  ^hat  the  law  re- 
^uiresy  in  order  to  entitle  him  thereto :  yet 
•inoe  be  thought  (itt  to  neglect  that,  it  cannot 
excuse  him  if  he  take  upon  him  to  preach  or 
perforai  dirine  publick  worship,  from  not  ob- 
•erving  what  the  law  enjoius  him  to  do,  upon 
such  ao  occasion,  yizt  to  pray  for  his  majortia^ 
kio^  Geoige. 

Aod  if  such  a  defepce  could,  with  any  shad - 
dow  of  reason  be  admitted,  of  what  pernicxous 
consequence  should  it  be  ?     And  how  should 
the  honour  authority  of  the  goveniment  be 
trampled  upon  by  every  pretending  preaclier 
who  is  allowed  upon  the  faith  of  and  in  obe- 
dience to  this  act,  to  preach  without  any  trouble 
or  mollestation  ?     And  when  ^e  is  called  4d 
yieitioo  for  aot  observmg  what  is  therein  en- 
jiMoedy  be  teUs  his  judj^es,  that  he  it  not  obliged 
.10  ob^y  that  act,  because  forsooth  he  has  not 
homologate  the  same  by  embracing  tlie  bene- 
fits (hereof,  the'  at  the  same  time  ne  has  not 
the  IffSit  sbaddow  pf  a  pretence  for  exerdsing 
•ay  part  of  the  ministerial  functioo  within  this 
•psrtof  the  island,  but  by  virtue  of  the  said  act: 
so  that  this  defence  -tieing  meer  ban^ure  and 
fifst  sight  so  cboaking  to  every  man's  judge- 
neot,  It  is  needless  to  insist  furtiior  upon  it. 
It  respect  whereof,  &c. 

Sic  SubMcribUurf       Ja.  Stbwart. 

iNKHOf  ATioN  for  Mr.  George  Robertson 

AGAINST    ' 

His  Msjestie's  Advocat 

yhe  SNud  Mr.  G^rge  Robertson  is  conveened 
in  a  criminal  process  before  the  lord  justice 
clerk  and  commissioners  of  justiciary,  at  the 
instance  of  hi&  majesties  advocate  for  bis  high- 
ness interest,  lybeilin|^  upon  an  act  of  parlia- 
ment decimo  Aonse,  mtituled  Act  forprevent- 
ing  disturbaoce  to  those  of  the    Episcopal 
Cmnuiunion,  6ce.  whereby  it  is  provided,  Tnat 
every  minister  and  preacher,  as  well  of  the  Es- 
taHished  Church  as  those  of  the  Episcopat 
6«MDmunioD,  protected  and  allowed  by  that  act, 
fun  at  some  during  the  exercise  of  mvine  ser- 
ne^^  in  such  respective  church,  congregation 
or  assembly,  pray  in  express  words  for  her 
sacred  majestie  queen  Anne,  and  the  princess 
Sophia  aud  all  the  royal  fautily,  and  every  such 
minister  or  preacher  nt^glecting  so  to  do,  shall 
tw  bis  offence,  forfeit  for  the  first  ofiTeoce  the 
snm  of  ^l   sterling,  and  for  the  second,  shall 
ibrfeit  anil  looftf  the  benefite  of  this  act,  and  be 
declared  inculpable  of  officiating  as  pastor  of 
any  B|ii5copat  congregation,  during  the  space 
of  three   \  esirs ;    as  also,   lybelling  upon  an 
order  or  untciamation  of  the  justices,  enjoining 
all  minivers  to  pr^y  for  bis  moit  ezcejleat  ma- 
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jeatie  and  the  prince  of  Wales,  and  all  the  royal 
family.' 

Against  the  vdevancy  of  this  lybel,  it  was 
. allocked  for  the  pahnel,  That  he  could  not  be 
convicted  upon  tne  foresaid  act  of  pacrliament, 
nor  incurr  the  penalties  therein  mentioned,  by 
reason  that  his  majestie  king  George  and  the 
prince  of  Wales,  were  Dot  by  the  act  ordained 
to  be  prayed  for,  and  the  pannel  prayed  for  all 
the  royal  family,  ^hich  is  all  the  act  requires 
alWr  the  demise  of  the  queen,  and  death  Of  the 
princess  Sophia, 

Aiid  as  to  the  proclamation  of  the  justices,  it 
was  alledged ,  prime.  That  the  said  proclamation 
being  no'  publick  law,  by  the  form  of  'fill  cri- 
minal tryals,  a  c6py  thereof  ought  to  have  becAt 
given  out  to  the  pannel,  or  put  into  the  clerk^a 
hands  and  referred  to  as  there  in  the  lybel, 
that  the  pannel  might  have  prepared  for  his 
defence,  neither  of  which  being  done,  he  was 
uot  bound  ,to  answer. 

3do.  Although  dll  the  subjects  ought  to  give 
obedi^ce  to  such  orders  and  proclamations^f 
the  justices, "tt*  the  king  and  conncil,  yei  sudi 
proclamations  have  not  th*e  force  of  an  act  of 
parliament,  as  to  particular  penalties,  uiilefi 
where  some  law  ot  &ct  of  parliament  does  au- 
thorise such  penalties  to  be  inflicted  upon  Hie 
failzieiag  to  give  obedience  to  such  orders  ai^ 
proclamations  of  council. 

3tio.  As  the  pannel  is  informedi  the  procla- 
mation of  council  contains  n6  i^irtincatidn 
against  such  as  shall  not  observe  the  same, 
that  they  shall  incurr  the  penalti^  in  the  fi>ire-^ 
said  act  of  parliament. 

It  was  answered  by  the  pursuer,  That' the  a^ 
ofthe  tenth  of" queen  Anne,  in  so  fkr^ais 'coii« 
cerns  the  prayers  to  be  made  fot*  ^he  sojveraig^« 
is  still  m  fosce,  and  the  protlamation' points  out 
only  the  successor  to  the  crown,  who  upon  his 
accession  is  to  be  prayed  for  in  like  madner  as 
the  predecessor,  expressly  oam^  in  the  act,  to 
that  no  new  act  of  parliament  was  necessarjr. 
And  this  appears  from  the  proclamation  of  the 

Sueen  and  council  upon  the  death  of  jprinceto 
lophia,  whereby  bis  present  majesty  efector  of 
Brunswick,  was  ordained  to^  be  prayed  for 
under  that  titl^,  though  not  expressly  named 
in  the  act  of  parliament ;  and  it  was  never  ques-^ 
tioned  but  auoh  who  oontraveiSoed  this  order  4i 
council  wer«*  lyable  to  the.  penalties  of  the  act» 

fiut  this  the  lords  will  (perceive,  is  .to  assert 
and  uot  to  answer  either  from .  law,  reason  or 
precedent.  The  act  of  parliament  annexes  the 
penalty  for  not  piraying  for  the  late  queen  and 
princess  Sophia,  but  neither  that  law  nor  any 
other,  so  far  as  tbe  pannel  knows,  impowers  tl{e 
justices  to  ordain  theaaccessor  to  be  prayed  fo)r^ 
under  the  penalties  contained  in  the  law,  upon 
such  as  should  neglect,  neither  indeed  do  toe 
pursuers  alledge,  that  the  proclamation  of  the 
justices  contains  any  socb  certification,  and  the 
instance  given  of  the  former  proclamation  by 
the  queen  and  council  touching  the  praying 
for  his  majestie,  under  the  title  of  the  elector 
of  Brunswick  slW  the  death'  of  princess 
Sophia,  is  nothiurg  to  tlve  purpose,  unless  an  iu- 
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Stance  could  likewise  be  pveo  that  a  person 
ne^iectJDg  to  pray  in  the  terms  of  thatprocla- 
luation  had  been  likewise  convict  by  tne  sen- 
tence of  any  judicatory  within  the  united  king- 
dom, which  the  pursuer  has  not  alledged  upon. 
And  therefore  this  defence  stands  rele? ant  in  its 
whole  heads  as  proponed. 

The  pannel  further  alledged,  that  be  could 
sot  be  oonricted  upon  the  statute  labelled,  be- 
cause he  was  not  within  the  descnption  of  the 
aaroe,  neither  being  minister  of  the  Established 
Church,  nor  having  the  benefite  introduced  by 
liie  act,  infiiTOurs  of  the  ministers  of  the  Epis- 
copal Cummunion,  and  this  seems  ? ery  oTident 
from  the  penalty  enacted,  that  the  persons  con- 
victed upon  the  law  should  forfeit  the  benefite 
thereof,  which  of  necessity  must  pre- imply, 
that  the  party  to  be  con? icted  was  intituled  to 
the  benefite  which  by  the  law  he  was  to  forfeit 
and  loose. ' 

To  this  the  pursuers  answered,  that  the 
preaching  or  peiforming  di?ine  worship,  with- 
out observing  the  requintes  eiyoined  by  that 
law  was  umawlTul  of  itself.  And"  therefore 
the  pannel  could  not  excuse  himself  of  the  neg- 
'  lect  in  not  praying  for  his  majestie,  as  that  law 
directs. 

But  this  is  noi  to  argue  from  the  pursuers 
lybei,  to  which  the  pannel  is  called  to  answer, 
iNit  to  insist -on  a  new  lybdl,  which  hitherto  has 
not  appeared  ;  and  to  which  therefore  the  pan- 
nel is  not  bound  to  answer.  The  single  ques- 
tion here  is  whither  a  person  who  is  nether  mi- 
nister of  the  Established  Church,  nor  intitled  to 
the  benefite  of  the  Act  of  Toleration,  issu^ected 
to  the  penalties  introduced  by  that  act,  only 
•eainst  such  as  are  ministers  of  the  Established 
'  CJnurch,  or  beinff  ef  the  Episcopal  Curomunwn, 
are  intituled  to  tne  benefite  of  performing  divine 
worship  in  a  meeting-house,  and  its  very  ob- 
yious  from  the  simple  position  without  furtlier 
arguing,  that  such  persons  cannot  be  convict 
upon  this  law,  and  the  pursuers  have  lybelled 
90  other.    In  respect  whereof,  ^c. 

Sic  Subscrilntur,         James  Gbasams. 


Intran* 


tBth  Juljf^  17 15. 


Mr.  Ge»rg€  RoberttoHf  minister  of  the  meet- 
ing-house  at  Killichangiei  indicted  and  ac- 
cused ut  in  die  prtcedenti. 

The  Lords  Justice  Clerk,  and  Commissioners 
of  Justiciary,  havingjconsidered  the  lybel  at  the 
instance  of  his  majesties  Advocat  for  his  high- 
ness interest  against  the  said  Mr.  George  Ro- 
bertson, pannel,  with  the  debate  thereupon, 
they  find  the  said  Mr.  George  Robertson  pan- 
nel his  neglecting  and  omitting,  when  pub- 
lickly  performing  divine  worship,  to  pray  in 
express  terms  for  his  miuestie  king  Geoi^ge  at 
the  time  and  place  lybelled,  relevant  to  ioferr 
an  arbitrary  punishment.  And  repdl  the  haill 
defences  proponed  for  the  pannell,  and  remitt 
him  and  the  lybel  as  found  relevant  to  the 
luiowledge  of  an  assize. 

Ac  SubscriMur^     Ad.  CocKBUBirEy  I.  f.  D. 


ASBIZB. 


William  Wadddl,  merchant  in  Edinbiugb. 
Alexander  Finlayson,  merchaot  there. 
Archibald  Murray,  merchant  there. 
John  Thomson,  merchaot  there. 
Robert  Philp,  naerchant  there. 
James  Mitchelson,  jeweller  there, 
John  Taylor,  merchant  there. 
David  Nicoll,  merchant  there. 
George  Beech,  merchant  there. 
Robert  Willison,  merchant  there. 
John  Miller,  merchant  there. 
John  Button,  merchant  there. 
James  Simpson,  merchant  there. 
John  Lesley,  merchant  there. 
Patrick  Gibson,  merchant  there. 

The  above  assize  being  all  lawfully  fwon, 
and  no  objection  of  the  law  in  the  contnir. 

The  Pursuer  for  probation  adduced  the  wit- 
nesses after  deponing,  viz. 

Alexander  Kobert$im  of  Faskallie  aged  16 
years  or  thereby,  married,  solemnly  swsra, 
purged  of  malice,  prejudice  and  partial  cooodl, 
examined  upon  the  Ivbell  and  interrogat,  de- 
pons  that  he  was  at  the  meeting-house  of  Kil- 
liechangie  upon  the  5th  day  of  June  Isst,  bciaf 
a  Sunday,  and  did  hear  Mr.  George  fiebertioa 
the  pannel  pray  in  Eufflisb,  and  then  presoh  m 
English,  and  did  not  near  him  pra^r  that*g^ 
dunng  the  time  of  divine  service,  in  exprai 
words  for  king  George.  Depons  that  he  cum 
out  of  the  meeting-house  immediately  sfier  hh 
English  fermon,  the  pannel  being  theretfUr  tt 
preach  in  Irish,  and  that  there  was  ne  Unfps 
time  betwixt  the  two  sermona  than  the  BBgiB(^ 
of  some  verses  of  a  salm,  caiisa  tcienti^  patet\ 
and  this  is  the  truth  as  he  shall  answer  to  Gsi 
Sic  SuhtcriHtUTf  A.  Robbrtson, 

AO.  COCKBQBME. 

Jamei  Siewart^  son  to  Charles  Stewart  d 
fialleachan,  aged  20  years  or  thereby,  muntr- 
ried,  solemnly  sworn,  purged,  and  interrogttri 
ut  supra,  depones,  that  be  was  present  at  toe 
meeting- house  at  KiUiechangie  near  I^erai^ 
upon  Sunday  the  5th  day  of  June,  and  beard 
Air.  George  Robertson  pannel  say  prayera  la 
English  to  his  congregation  tbatday ,  befweba 
English  sermon,  and  did  not  hear  him  iotbe 
said  praver  pray  for  king  Geoijg^  by  i^niVj* 
pannel  being  to  preach  in  Irish  in  the  sfltf- 
noon,  the  deponent  came  away  from  the  meet* 
mg-honse  after  the  English  sermon  was  over; 
depons  he  did  not  hear  the  pannel  pray  for  an/ 
public  person  m  his  prayers  before  «""2^ 
and  depons,  that  he  heard  Mr.  Robertson  fre- 
quently, and  that  it  was  not  usual  forhjmlo 
pray  for  the  king  in  his  public  prayer  beftra 
sermon,  but  in  his  Irish  prayer  after  ■«""*"'» 
he  has  heard  him  pray  for  kin^  Geoigs  |f 
name.  But  it  was  hefore  he  received  •"•■Jf 
at  Perth  in  May  last  Causa  scieniiap^Of 
and  this  is  the  truth  as  shall  answertoGod. 
Sic  SukcribUur.         Jambs  Sriwiir, 
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MtdeoknRdd,  indweller  m  Logierate,  aged 
45  yean  or  thereby,  married,  soleiDnly 
fwom,  purged  and  ioterrogate,  ut  supra^  de-. 
poM,  that  be  was  present  at  the  meetbg- house 
it  Riiliecbangie  upoir  8unday  the  5th  day  of 
Jnoe  fast,  aod  beard  tlie  pannet  Mr.  George 
Robertson  preach  and  pray  that  day  m  the  said 
nediDg-boose.  ,And  depons,  that  be  lieard  the 
aid  Air.  George  Robertson  in  his  prayer,,  pray 
ferthesapream  in  antbority  who  sits  i»pon  the 
loyal  throo,  and  for  all  the  royal  family  ;  but 
ms  not  reoiember  that  he  |>rayed  for  king 
George  by  name ;  depons,  that  the  said  sermon 
aod  prayer  were  in  Irish,  and  the  said  witness 
Bot  understanding  the  English  language, 
Alexander  Ross,  deputy  clerk,  was  sworn,  that 
be  should  faithfully  interprete  betwixt  him  and 
the  other  witnesses  in  this  process  and  the 
toort,  what  should  be  asked  and  deponed,  as 
he  iball  answer  to  God. 

Sic  Suhtcribiturf  Alex.  Ross. 

Ja.  Macken^is. 

Adam  Ktid^  indweller,  in  Killiechaogie,  aged 
40jrears  and  upwards,  married,  solemnly  sworn, 
purged  and  interogate,  ut  stcpro,  by  the  inter- 
preter abofe-aamed,  depons  be  was  at  the 
neeting  house  at  Killieenangie  the  5th  day  of 
Jooe  last,  and  heard  the  pannel  Mr.  (3eorge 
Robertson,  preach  and  pray  that  day  in  Irish 
10  the  said  meeting  house.  And  depoDS  he 
heard  him  pray  for  the  snpream  In  authority, 
vbo  then  sat  aipon  the  royal  thron,  and  for  all 
the  royal  family,  but  does  not  remember  that 
he  prayed  for  king  George  by  name.  Cowao 
tamtie  patet,  and  this  is  the  truth  as  he  shall 
answer  to  God.  And  depons  he  cannot  write. 
Sic  Suhieribiiur^        Alexander  Ross. 

W.  Caldsbwood. 

Josies  lUhertuUf  indweller,  in  Logieraite 
aged  24  years  or  thereby,  mfirried,  solemnly 
aworo,  purged  and  interrogate,  by  the  foresaid 
ioterpreter  ut  supra ;  depons,  conformis  prse- 
cHeoti  in  omnious*  reddens  eandem  causam 
scieotisB  ;.and  this  is  the  troth  as  he  shall  an- 
swer  to  God,  and  depons  he  cannot  write. 
^  Suhcribitur^        Alexander  Ross. 

J.  Hamilton. 

IntraiC 
Kr.  George  Robertion* 


Indicted  and  accused,  ut  in  diepracedenti. 

The  persons  who  past  upon  the  assize  of 
the  said  pannel,  returned  their  Terdict  in  pre* 
sence  of  the  i^  lords  whereof  the  tenor  foU 
lows: 

Edinburgh,  J«/y  18,  1715. 

TbeaboYe  assyse  baling  inclosed,  did  chnyor 
James  Simpson,  merchant,  their  chancellor, 
and  Robert  Philp,  merchant,  their  clerk,  and 
having  considered  the  lybel  at  the  instance  of 
his  majestioB  advocate  for  his  highnes  interest, 
against  Mr.  George  Robertson,  pannel,  the 
lords  justice  clerk  aod  commissHoners  of  jus- 
ticiary their  interloquitor  thereon,  and  depo- 
sitions of  the  witnesses  adduced  for  proving 
tliereof,  they  all  in  one  voice  ffind  Mr.  George 
Rebertsoo  not  to  have  prayed  for.  bis  majestie 
king  George  in  express  words,  but  finds  it 
proven,  that  he  prayed  for  the  su|Mream  in 
authority  who  sits  upon  the  royal  throne,  and 
for  all  toe  royal  family.  In  witness  whereof 
thir  presents  are  subscribed  by  me,  Jamev 
Simpson,  chancellor,  and  Robert  Philp,  clerk^ 
in  our  names,  place  and  date  foresaid. 

Sic  SubKribitur^       Ja.  Simpson,  Chanc. 

Ro.  Philp,  Clerk«     * 

tSth  J«/y,  1715. 
Iniran^ 

Mr.  George  Roberitort^  * 

The  lords  justice  clerk  and  commissioner» 
of  justiciary,  having  considered  the  verdict  of 

Iassyse  returned  upon  the  19th  day  of  July 
instant,  against  the  said,  Mr.  George  Robert- 
son, pannel,  they  in  respect  thereof,  by  th^ 
mouth  of  Charles  Kinross,  macer  of  court,* 
decern  and  ordain  the  said  Mr.  George  Ro- 
bertson, pannel,  to  desist  and  cease  from 
preaching  or  exercising  any  part  of  his  mi- 
nisterial function,  within  the  meeting-house  at 
Killiechaogie,  or  within  any  part  of  the  parisU 
of  Logierait,  for  the  space  of  three  years,' 
next  after  the  date  hereof,  under  the  penalty 
of  500  merks  Scots  for  each  cootraventk>n, 
by  and  attour  observance  of  this  present  sen* 
tence  which  is  pronounced  for  doom. 

Sic  Subscribitur,  Ao.  CocKBintNE.— ' 

GiLn.  EuoT,  Ja.  Mackenzie,  W.  Cal- 
dsrwood,  J.  HAMaTON,  D.  £rsiun«. 
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493.  The  Trial*  of  Alexander  Stewart,  for  maintaining  theTitk 
df  the  Pretender :  IOeohgeL  a.  d.  1715.  [Now  first  pub- 
lished from  the  Records  of  Justiciary  at  Edinburgh.] 

realms,  every  such  person  or  persons,  sun 
incurr  Ibe  danger  and  penalty  of  Prctnumre, 
mehtioiied  in  the  statute  of  PremnniTt  mwte 
in  England  in  the  16th  vear  of  the  reiwe 
of  Richard  the  second,  Yi?t  nevertbe!^,  w 
the  said  Alexander  Stoaft,  bhakih j  off  all  W 
of  God,  and .  regaird  to  bis  majesties  laWs  iM 
anthority,  and  iu  contempt  of  his  just  and  ite- 
doubted  right  ancf  title  to  the  cnmn  of  tbrts 
realms,  did  on  the  10th  day  of  Jane  1715 
years,  or  one  or  other  nf  the  days  of  *^«fjj 
mon^,  betwixt  the  hotirs  of  tan  andtwmtt 
night  or  thereby,  a  little  ahoTe  the  weiirfrBoaie 
of  ^drabuTgh,  oo  the  high  street  thereof,  goo; 
before  a  considerable  number  of  neopte  with  h» 
sworJdrawn  in  his  band,  flourishLngtheiaai^ 
did  in  a  very  in^lent  and  insiilung  i^mc 
challenge thoseyou  mett  with, saying,  who* 
ace  ybu  for,  and  particularly  V^ilUam  Ajtoqa 
one  of  the  constables  of  the  city  of  EdiaboiA 
asking  him  as  abore  roentioneo  with  his  swora 
poioled  at  his  breast,  VY  horn  are  yoafor,  tfs 
you  for  king  James»  and  adding  I  am  for  Inog 
James,  whereopon  be  was  presently  appra- 
heoded,  and  the  day  theneallfcr  upon  a  pieeop^* 
nition*  of  his  said  crime  taken  by  the  om»: 
trates  of  Edinburgh^  committed  himt  to  uicir 
prison.  Frwn  which  fatotti  above  labelled,  be  H 
guilty  actor  art  and  paJrt  of%be  Whole  or  aneor 
other  of  tlie  crimes  above  mentioned,  wwci 


€tmu  JusnciAlciA  8.  D.  N.  Regit,  Tttta  in 
pnfetorio  hurgi  de  Edinburgh,  Decimo 
Octavo  die  Mensis  Jtilij  MiUesimo  Sep* 
tingentesimo  decimo  qninto  Per  Houo- 
rabiles  Yfrds,  Ada^um  Co^kbam  de 
Ormistoun  Justiciamm  CLericuoi,  Do- 
tnlnos  Gilbertnm  Eliot  de  Minto,  Ja- 
cobiim  M^&enzie  de  Roystouo  et 
Gulielmum  Caldorwood  de  fV)lton,  Ma- 

gistros  Jacobnm  Hamilton  de  Pancait- 
ind  et  Davidem  Erskkie  de  Dnn  Com- 
toissionarios  Justiciary  Diet.  S.  D.  N. 
R^gls. 

Curia  legittimeaffirmAta. 

Intritn^ 

'  AUjrander  Steaartf  drover,  in  the  Brae  of 
Forth,  now  prisoner  in  the  Tolbooth  of  Edin- 
burgh. 

Indicted  and  accused  at  the  instance  of 
sir  David  Dalrymple  of  Uailes,  baronet,  his  ma- 
jesties adrocate  tor  his  hlghnes  interest,  for 
tbecrinie  of  asserting  the  Pretender's  title  in 
manner  mentioned   ra  his  inditem^nt  raised 
against  him  thereanent ;  making  mention,  that 
where  by  the  laws  of  this,  and  of  all  other  well 
governed  kingdoms,  the  denying  abd  question- 
ing his  majesties  just  and  undoubted  ngbt  and 
title  to  the  crown  Of  these  realms,  and  asserting 
the  same  to  belong  to  any  other,  or, owning  and 
Amrming  the  right  of  any  other  persOu  to  the  title 
«f  king  of  these  realips,  and  designing  them  as 
tfttch,  in  prgndice  and  contempt  of  his  majesties 
(oresaid  iust  riglitand  title,  and  challenging  and 
ibreatening  bis  majesties  dotifull  and  loyal  sub- 
|ect8  with  hostile  and  invasive  weapons,  to  deny 
ahd  refuse  hi^  majesties  said  just  right  and  title, 
slnd  their  alledgan'ce  to  him,  and  to  own  the 
tight  and  title  of  kipg  of  these  realms  to  belonjg 
lb  any  other  person,  and  to  acknowledge  allea^ 
giance  to  him  are  crimes  highly  and  severely 
punishable,  more  especially,  whereas  by  an  act 
of  the  parliament  ofGreat  Britain,  made  in  the 
6th  year  of  the  reign  of  her  late  majestic  queeii 
Anne,  intituled,  An  Act  for  the  security  of  her 
najestie's  person  and  government,  and  of  the 
succession  to  the  crown  of  Britain  in  the  Pro- 
testant line,  it  is  amongst  other  things  enacted, 
that  if  person  or  persons,  shall  roalicioosly  and 
directly  by  preaching,  teaching,  and  advysed 
speaking,  declair,  maintain,  and  affirm,  that 
the  pretended  prince  of  Wales,  who  now  styles 
himself  king  of  Great  Britain,  or  king  of  Eng- 
land, by  the  name  of  James  the  third,  or  king 
of  Scotland  by  the  name  of  James  the  eight, 
has  any  right  or  title  to  the  crown  of  these 

*  See  the  preceding  and  foUowing  Cases. 


aiixi  «.v...t>.»«>.v»«^.o  w.  justibiat-y, „ 

be  severely  punished.  And  particnlarlym  tM 
terms  of  the  said  sututc  of  Prtmunh*,  confwj 
to  the  act  above  lybelled,  to  the  tettntw  » 
terror  of  others  to  comniit  the  l^a  fa  *"■• 
comingr— iSic  Subtcribitur^       Jl.  OTEWist. 

Informations  onlered. 

Js/y  19^A,1715. 

Information  for  hi*  Majettie$  Advooate 

AGAINST 

Alexander  Stewart  drtnrer  Id  the  Biaatf 
Forth,  now  prisoner  in  the  Tolbootb  « 
Edinburgh. 

The  said  Alexander  Stewart  being  iadile^ 
and  accttaed  at  the  instance  of  hb  majesty's  Ad- 
vocat,  for  the  denying  and  questioning  his  ma- 
jesties just  and  undoubted  title  to  the  croira 
of  these  realms,  and  asserting  the  same  to  ba^ 
long  to  the  Pretender,  who  takes  to  biosw 
the  title  of  king  Jamea  the  3d  uf  Engtaadaai 
Greats  Britain,  and  of  king  James  the  cigbtM 
Scotland,  and  owning  and  afflrmtng  tberigw 

*  As  to  precognition  see  vol.  10,  p.  761 
t  So  the  Record,  see  p.  793. 
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flf  the  sud  Pretender  thereto.  And  particn- 
birly,  upon  the  act  tn^e  in  the  parliamett  of 
Greftt  Britain  in  the  6th  year  of  the  iTi|^ne  of 
her  late  majestie  queen  Anne,  entituled  An  Act 
fyt  the  security  of  her  majesties  person  and 
goTernntent,  and  of  the  snccession  to  the  crown 
of  Britain  in  the  Protectant  line,  ad  in  ih6  said 
iliditenaent  more  fully  contains. 

It  was  offered  in  defence  for  the  pannel, 
Ihat  in  &o  far  as  the  incHtement  was  founded 
ojaod  the  said  act  of  parliameDt,  of  the  6th 
or  queen  Anne,  the  lyoet  did  not  subsume  in 
the  terai6  thereof,  in  regaird  that  the  words 
of  the  act  at«,  that  if  any  person  shall  mali- 
cioosly  and  dh^tly  by  (ireaOhing,  t^achin^f,  or 
•ilvysed  speijtiiig,  declair,  maintain  and  affirm, 
which  words  are  to  be  taken  jointly,  yet  the 
ibditenlcfnt  does  not  Ivbel  the  fact  contained 
Ibereio,  td  be  done  maliciously  and  advysetlly, 
ilor  can  the  words  lybelled  to  be  spoken  by 
the  pasnel,  be  said  to  be  a  declining,  main- 
tatilin^,  and  affirming. 

To  which  it  was  answered,  tliat  where  any 
ftct  or  words  in  themsel?es,  and  in  the  nature 
iml  propriety  thereof,  imply  malice,  the  ad< 
litimi  of  that  circumstance  to  a  lybel,  that 
the  same  was  tnaliciously  done,  is  altogether 
•Ot>erdooa8,  and  the  words  of  tlie  act  can 
import  no  more,  than  a  denying  of  his  ma- 
jiMtles  ritffat  and  title  to  the  crown  of  these 
lealms,  or  asserting  the  same  to  belong  to  ano- 
ther, with  a  designe  to  deny  and  assert  as  aft)re- 
said,  ffor  therein  consists  the  malice,  and  cannot 
he  otherwise  understood,  than  as  a  malicious 
'reflection  against  the  soveraigne,  to  say, 
that  he  has  no  right  to  govern,  or  that  any 
other  than  he^as  a  right  to  govern. 

9do.  As  to  the  words  '  declare,  maintain  and 
afiinn,'  the  lybel  is  sniBcieatt}'  relevant  upon 
the!  bead,  seeing  whosoever  owns  any  other 
pcraoa  thae  bin  present  miyestte,  as  king  of 
theae  realmis,  does  exprsfisly  declare,  maintain 
ami  affirm,  that  that  peraen  has  the  vale  right 
and  title  to  the  crown  of  these  realms,  and  as 
exprasaiy  denys,  that  hie  present  majestie  has 
any  right  or  title  whatsoever,  seeing  the  exer* 
cise  at  the  regal  power  and  right  tbertto  cannot 
be  aeparate. 

It  was  furder  alledged  for  the  pannel,  that 
the  iodicstment  did  not  proeeed  in  the  terms  of 
•the  aaid  act  of  parliament,  the  sasd  act  requip- 
ing,  that  no  person  should  he  prosecnle  for 
words  spoken,  unless  information  tliereof  were* 
Blade  opon  oatb,  within  three  days  after  the 
words  were  emitted. 

Te  which  it  was  answered,  that  the  indite- 
■MBBt  bears  expressly  that  iaformatien  WM 
taken  thereof  by  the  ma^swates  of  fidio^m^ 
the  very  next  day  after  the  saMne  hlippeiied, 
npoB  which  the  panhel  Wis  iMpriseHed,  and 
this  m  aamettot  to  eupport  the  hiditement 
Id  the  terras -of  the  said  atatttfe,  geeing  that 
tbe^Kta  of  fHriiament  of  Oi^t  Britain,  are 
aiwayes  to  be  understood,  to  be  fully  execute, 
wben  obserred  in  such  manner  as  is  consistent, 
and  conform  to  our  forms  and  manner  of  pro- 
cedore  in  the  like  casea^  and  ft  being  certaioi 


that  no  information  at  never  sO  gi'ett  distance 
of  time,  in  matters  eriminal,  is  admitted  against 
any  person  hi  England,  exi^ept  the  same  be 
given  in  upon  oath,  the  foresaid  clause  of  the 
act  of  parliament  foonded  upon  cannot  be  tin* 
(f^istood  to  extend  furder,  than  the  fixing  a 
precis^  shc^rt  time,  nvithin  which  information 
shsfl  be  exhibite  agstin^it  persons  offebding 
against  the  said  act.  tV hereby  its  plain,  that 
information  being  given  wilhid  the  said  space, 
in  the  manner  that  onr  law  prescribes,  comes 
fnlly  up  to  what  is  required  by  the  said  act. 
And  it  were  absurd  to  think,  that  au  informa« 
tJoo  given  in  such  manner  as  to  be  a  sufficient 
ground  for  imnrisoning  the  offender,  shall  not 
(ttso  be  sufficient  for  founding  a  prosecution 
against  him  fbr  his  offence. 

But  fViriher  giring,  but  not  granting,  that 
the  Ij^bel  were  not  relevantly  fouiided  upon  the 
said  act  of  parliament,  yet  still  tiie  fact  as 
lybelled,  is  sufficiently  relevant  upon  the  .ge- 
neral grounds  of  the  laws  of  this,  and  all  other 
well  governed  realms,  to  inferr  an  arbitrary 
punishment,  and  his  majesties  advocat  thinks 
the  inditement  might  stand  sufficiently  rele- 
vant upon  that  foot,  as  well  as  the  above 
cited  act.     In  respect  whereof,  &c. 

Sic  Subscribitur^       Ja.  Stewart. 

iNPOBMA^noM  fbr  Alexander  Siemari 

AGAIMST 

His  Bmesties  Advocate. 

The  stud  Alexander  Stewart  is  confeened 
in  a  criminal  process  before  the  Lords  of  JusV 
ticiary,  at  the  instance  of  bis  majesties  advo« 
cate  labelling  on  the  act  of  parliament  of 
Great  Britain,  Sexto  Re^nae  Annas,  entituled 
An  Act  lor  the  security  ot  her  mi^jesties  person 
and  government,  &c.  Which  provided,  that 
whoever  maliciously  and  directly  shall  main* 
tain  and  affirm,  that  he  who  now  styles  him- 
self king  of  England,  bv  the  name  of  Jamea 
the  third,  or  king  of  Scotkmd  b^  the  name 
of  James  the  eifflit,  hath  any  right  or  title 
to  the  crown,  shall  inctirr  the  penalty  of 
Prsimunire. 

Against  the  relevancy  of  this  inditement  at 
fonnded  upon  the  act  of  parliament,  it  waa 
alledged  tor  the  pannel,  that  the  l^^bel  doea 
not  subsume  in  the  terms  thereof,  that  the 

Eannell  did  maliciously  and  directly  affirm,  and 
y  advysed  speaking,  did  declare  mantain  and 
affirm,  any  person's  right  to  the  crown,  but 
only  made  use  of  the  words  king  James,  which 
could  not  be  called  a  malidoua  declairing  the 
Pretender's  right 

It  was^  answered.  That  the  words  1  vhalled  in 
their  own  nature  and  propriety,  Imply  malice^ 
and  therefore,  it  was  altogether  saperflueus 
to  Ivbei  that  (hey  were ;  and  that  the  wordi 
of  tfie  act,  can  import  no  more  thin  denyiag 
his  majesties  right  and  title  to  the  crown,  ec 
asserting  the  same  to  belong  to  gather. 

S.  l^e  words  *  declare,  maintain  and  affira^' 
ne^  not  expressly  be  contained  in  Uie  lybel^ 
seeiog  whoever  owns  any  other  penon^s  right 
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at  ktn^  of  these  realms,  excoit  bis  present 
majesties,  be  does  safficieDtly  declaire,  maio- 
tain  and  affirm,  that  ibat  person  has  the 
■olemD  right.  , 

This  the  Lords  would  readilv  perceive,  is 
iisiDg  a  greater  freedome  with  the  act,  than  it 
will  permitt.  The  statute  introduces  a  new 
crime,  aod  the  legislator  being  sensible  that  it 
might  be  the  foundation  of  several  prosecu- 
tions, to  prevent  vexatious  and  troublesome 
pursuits  for  every  light  or  mistaken  expression, 
does  upon  this  account  fence  the  act  with  \ 
several  expressions  which  seem  absolutely  ue-  • 
oessary  to  found  a  crime  upon  it,  so  that  these  ; 
words  are  not  idle  and  of  no  signification,  but 
in  order  to  found  the  crime  mentioned  in  tliat 
act,  it  is  necessary  that  it  should  bear,  that  the 
pannel  used,  words  that  maliciously  and  di- 
rectly mantain  and  affirm  a  right  to  the  crown 
in  Opposition  to  his  majestic,  which  the  using 
of  the  words  king  James  does  not  import. 

For  if  the  legislator  had  meaned  any  such 
thing,  it  had  been  easy  where  the  statute  men- 
tions the  pretended  Prince  of  Wales,  who  now 
it  vies  himself  king  of  England,  by  the  name 
or  James  the  3d,  to  have  expressly  made  the 
using  the  words  of  king  James  the  3d,  or  king 
James  the  8th  criminal,  but  the  statute  means 
BO  iBUch  thing  ^en  it  requires,  that  it  shall  be 
maintained,  that  the  persons  who  designs  him- 
self so  hath  a  right  and  title,  and  therefore  the 
defence  stands  relevant. 

It  was  iittder  oflfered  for  tha  pannel,  that  the 
Ijrbel  does  not  bear  an  information  to  have  been 
Ipiven  to  a  justice  of  peace,  within  three  davs 
after  snch  words  had  been  spoken,  which  the 
tet  necessarily  requires. 

To  this  it  was  answered,  that  the  lybel  bears 
a  precognition  to  have  been  taken  by  the  ma- 
^istrates  of  Edinburgh,  the  day  after  the  words 
were  spoke,  which  is  sufficient,  and  the  acts  of 
Great  Britain  are  fully  satisfied,  when  observed 
in  such  a  manner,  as  is  consistent  with  our 
forms  and  manner  of  procedure. 

Bui  this  is  still  to  turn  the  act  into  whatever 
shape  the  pursuer  pleases,  the  words  of  the 
statute  are  express  and  universal  binding  in 
pursuits  of  this  sort,  and  the  law  is  not  to  be 
satisfied  in  any  other  manner  than  what  is  pre- 
scribed, and  therefore  a  precognition  is  not  suf- 
ficient, and  it  is  certain,  that  criminal  statutes 
liether  ought  nor  can  be  justly  extended.  And 
the  reason  why  an  information  is  required, 
seems  to  be  that  the  pannel  in  case  of  his  being 
found  innocent,  may  have  access  against  the 
informer  for  the  damnage  and  expence  of  his 
tinjust  prosecution,  and  therefore  seeing  the 

Sbel  bears  no  information  to  have  been  given, 
e  defence  upon  this  part  of  the  act  of  pariia- 
ment  seems  well  fbunded.  \ 

It  was  likewise  urged  for  the  pannel,  that  at 
the  time  lybelled  he  was  seized  with  drink, 
which  seems  sufficient  to  exculpate  any  foolish 
«xpressiotts  he  mi^t  have  been  guilty  of.  It 
,is  certain  there  is  no  excess  a  man  can  oom- 
mitt  that  brings  snch  a  damp  upon  the  under- 
staadbg,  u  that  of  drinkiDg,  which  never  faiOs, 
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according  to  the  different  constitotioDSofmes, 
to  work  upon  the  mind  by  dullios^  it,  and  mak- 
ing it  less  fit  for  any  reasonable  tbiDkiog,  or  by 
making  it  too  light  and  airy,  apt  to  redicolooi 
mirth,  which  shows  itself  either  by  appisb  ges- 
tures or  n^ore  foolish  rapsodes  of  tbe  tongue; 
and  this  it  is,  which  makes  lawiers  consider 
persons  in  drink,  under  the  same  class  with  luch 
as  are  furious ;  and  therefore  demaudiog  the 
same  degree  of  compassion  aod  pity.    Tbii 
Gigas  in  his  treatise,  de  Criroioe  le^  Na- 
jestatis,  savs,  "  Ebrietas  mentis  exiliom  in- 
ducit,  £t  ubi  est  ebrietas,  ubi  est  furor.'*   Aod 
tlierelbre  brings  drunkards  under  tbe  sanctioa 
of  the  law ;  14  sec.  "  De  officio  prsesidig  quod 
satis  furori  ipso  puniantur."     This  ground  of 
exculpation  the  panneFhops  will  be  sustained 
by  their  lordships,  especially  since  drankea 
expressions  are  but  like  the  dreams  of  children 
without  designe   and  of  no  import,  and  efer 
attended  with  folly,  but  never  with  malice  or 
dole,  which  is  the  substance  of  all  crimes.  And 
Clarus  paragrapho  fioali  qneest.  60  num.  11, 
cites  the  example  of  Pisistratus  one  of  tbe  fii- 
mous  tyrants  of  Athens,  who  when  bis  curtion. 
instigate  him  to  cause  kill  a  drunken  man  iw 
powering  reproches  upon  him,  on  account  of 
his   cruelty,  answered,   **  non  ma^  sed  UE 
qnsem  si  quis  obligatis  occults  in  m  oc- 
currisset.''  The  tongue  is  an  unruly  member 
[See  p.  765]  at  any  time,  but  it  were  out  of 
measure  hard  to  make  every  idle  tboogfatktt 
word  a  crime. 

The  lybel  only  concluding  upon  tbe  actsext^ 
RegintB,  there  needs  no  notice  to  be  taken  off 
any  thing  else  contained  in  the  mditement.  la 
respect  whereof,  &c. ' 

Sic  SubiCfibituTf  Geo.  Mackenzie. 

Jufy%U  1715. 
The  Lords  Justice  Clerk  and  ComnisMflS 
of  Josticiarv,  having  considered  the  iybel  at  the 
instance  of  his  majesties  Advocate  for  hb  kigb* 
nes's  interest,  agaust  tbe  said  Alexander  8leir« 
art  pannel,  wiUi  tbe  forerang  debate  tbeis- 
upon ;  they  find  the  lybd  aa  foonded  os  the 
act  of  the  6lb  year  of  qoeen  Anne,  utitoled  Aa 
Act  for  security  of  her  majerties  person  sod 
government,  and  of  the  saeoession  to  the  crsws 
of  Great.Britain  in  the  Protestant  line,  not  rele- 
vant to  inforr  the  pain  of  PrBEmiioire  saeaiiDsei 
in  the  said  act»  in  respect  the  lybel  does  Mt 
bear  tbe  infornDiation  to  be  taken  on  oalb  in  lbs 
terms  of  tbe  said  act,  but  ffinds  tbe  paood  M 
the  tyme  and  place  Ivbelled,  his  natiog  s 
drawn  sword  in  ois  hand,  and  challenging  per- 
sons with  whom  he  oietty  to  declare  for  wlioM 
they  were  for,  and  declairing  himself  U>  bete 
long  James,  relevant  to  inlerr  ao  arbidrary  ps« 
niahment,  and  rspell  the  defences  proposed 
against  that  part  of  the  lybel  found  retersnt, 
and  remitt  the  pannel  and  lybel  as  found  rele* 
vant  to  the  knowledge  of  an  assyae. 

Sk  SubKribUur^    An.Cocuoaiti,!-?*!^ 

ASSTSB. 

John  Chrystie,  indweller  in  Edinbogh. 
Henry  fiord,  weaver  there. 
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The  Lords  ordain  the  aseyse  presently  to 
iodose,  and  to  return  their  verdict  to- morruw 
at  twelve  a  dock,  and  the  baill  fii'tK^en  to  be 
pretenty  each  under  the  pain  of  lOO.merkBy  and 
oiUain  the  ptanel  to  be  carried  baok  to  prison*. 
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George  Thorbum,  impolsterer  there. 
Robert  Brown,  wig-oaalcer  there. 
Jobn  Baillie,  brewer  there. 
James  Beatson,  wright  there. 
Jobn  Cfark,  glazier  there. 
William  Reoch,  wright  there. 
Divid  Ramsay,  merchant  there. 
Charlei  Bruce,  glazier  there. 
Hugh  Priogle,  wig-maker  there. 
^  Jolm  Thomson,  masson  tliere. 
Andrew  Tarrence,  wright  there.','  ' 
Robert  Deuholm,  wrigbt  there. 
.   John  Hattopy  weaver  there.  „ 

Tbe  above  assyse  having  iinclo8ed,.imd.  no 
sbjeedon  of  tbe  Jaw  in  the  eonHrair. 

His  Majesties  Advocat,  Depute  and  Soticitor 
fer  probation,  adduced  the<witnesBte>afler  de- 
pooing,  viz. 

John  Orantf  merchant  in  Rdlnbai^b,  aged 
S5  years  or  thereby,  married,  solemnlv  swoim, 
jwiged  of  malice,  prejudice  and  partial  coundl, 
exainiDed  upon  the  iybel  and  interrogate,  de-  * 
poos,  That  be  did  see  the  panneltbe  time  and 
pbce  lybelled,  with  a  drawn  sword  in  his  hand, 
floQfisbing  it  towards  William  Ayton's  breast, 
sad  beard  him  repeat severaltimes  these  words. 
Whom  are  von  for?  hot  does  not  remember 
tbe  words  that  William  Ay  ton  answered,  but 
beard  tbe  pannel  reply,  I  am  for  king  James. 
Conn  scientue,  he  was  stonding  at  the  pannels 
btck  at  tbe  time,  and  heard  and  saw  as  be  has 
deposed,  and  this  is  the  truth  as  he  shall  an- 
tvertoGod. 

Sic  Sulkcribiturf  John  Gbant. 

An.  COCKBURNE. 

Wi^^unn  Ayton^  merchant  in  Edinburgh, 
aged  fourty  years  or  thereby,  married,  so- 
koiQly  sworn,  purged  of  malice,  prejudice  and 
partial  eonocil,  examined  and  interrogate,  de- 
poQi,  That  upon  tbe  10th  of  June  last  about 
slefen  a  clock  at  night,  tbe  deponent  saw 
Alexander  ^wart  the  pannel  with  a  drawn 
■wwd  in  bis  band  upon  the  street  before  tbe 
«ach*bou8Cs,  toward  the  Castle- hill,  with 
aeonyanTof  other  persons  behind  him,  and 
tbe  pannel  pointed  bis  sword  several  times  to- 
wards the  oepooent  saying,  Are  you  for  him? 
^  yon  for  him?  but  doeir^  not  remember 
what  answer  the  pannel  gave  himself  when  the 
dajpsnent  asked,  whom  should  he  bei  for.  Cauia 
»*aUutpatet^  and  this  is  the  truth  as  he  should 
4iiirerto6od. 

8k  SubKriifUuu  WnuL.  Atton. 

GitB.  Eliot. 


-  Akxwder  Stewgurt,  jprisoner  in  the  Tolbootfa 
.pf  Edinburgh. 

The  Mi  day,  the  persons  who  past  upon  the 
assyse  Of^the  said  pannel,  returned  their  ver- 
dict in']{^reknee  of  tbe  said  lords,  whelreofthe 
-tenor  follows : 

EiMNBUROB,  t5th  July  ins. 

Tbe  above  assyse  having  inclosed,  made 
choyse  of  Rojiert  Uenholme,  wright,  to  b^  their 
chancellor,  and  John  Baillie,  brewer,  to  be  thdr 
clerk,  and  having  considered  the  Iybel  at  the 
instance  of  his  majesties  Advocate  for  his  high- 
nesses interest,  against  Alexander  Stewart  pan- 
nel, the  Lords  Justice  Clerk  and  Commis- 
sioners of  Justiciary,  their  interloquitor  there- 
upon, and  depositions  of  the  witnesses  adduced 
for  proving  thereof,  alt  in  one  voice  ffinds 
proven,  about  the  tyme  lybelled,  that  the  pan- 
nel had  a  drawn  sword  in  his  band  flourishing 
towards  William  Ay  ton*s  breast,  and  finds  it  not 
proven,  that  he  named  king  James.  In  witness 
whereof  thir  presents  are  subscribed  by  our  said 
chancellor  and  clerk  in  our  names  place  and 
date  foresaid. 

Sic  Subscribitur,  Robert  Denholme,  Chanc. 

John  Baillie,  Clerk. 

The  Lords  Justice  Clerk  and  Commis- 
sioners of  Justiciary,  in  respect  of  the  fore- 
going verdict  of  assyse,  assoilzie  the  pannel, 
and  dismiss  him  from  the  bar. 

Sic  SubscribitUTf    An.  Cockburne,  I.  P.  D. 


With  respect  to  the  allegation  (see  p.  795) 
of  drunkenness  in  extenuation  of  offences,  see 
in  this  Collection  vol.  15,  p.  604 ;  and  the  Case 
of  Maclanghlan,  arising  out  of  the  Porteous 
mob. — In  p.  796,  1  have,  as  usual,  preserved 
the  latinity  of  the  record.  Upon  looking  Into 
Clams,  I  do  not,  in  loc.  dt,  find  any  thing 
abont  Pisistratiis.  Giffas  de  Crimine  LcessB 
MajestatSs,  I  believe,  I  nave  never  seen. 
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494.  TheTriaP  of  Jame»  GfiDoes  and  Jo.hn  Ceawfoord  (Servants 
of  Lo^d  ^SoutbesICft)  fbr  d;:iAking  the  Health  of  the  Pretender, 
and  cursing  the  King:  1  Gjbokge  L  a,  d*  )7i5.  [Now  first 
published  from  the  Be;^ords;  of  Justiciary  ajt  £dinburgl).]r 

and  insuliiaff  mann/er  in  the  face  of  tbe  sub, 
ID  publick  places  of  towns,  and  at  the  time  cc 
publick  meetings  of  the  people,  from  tbe  oeigih 
boorbood,  in  manifest  contempt  and  defysoce 
of  bis  ikiajesfties  ikin  imd  autbority,  lotkic  smb- 
dal  mod  reproach  of  all  »civi1  governneDt  104 
€liriMiaii  society.    Yet  nevertbeleiis,  the  nid 
iaoMS  ficddea  Mid  Jobn  Crawfoord.  terrain 
to  the  earl  of  Sovtbesqoe,  were  giiilty  acMi 
art  |uid  part  of  t)io  faaill  ojr  one  or  o^er  of  the 
crimes  abore  mentioned.     In  so  far  as,  ths 
said  John  Cranfoord  and  Jamas  Geddes,  did 
upon  the  tenth  or  one  or  other  of  the  dajfes  of 
Jmie.1715  years,  in  the  allemoon,  come  to  tl^ 
town  of  Bireechipe,  where  many  people  fron 
different  .places  were  ^fathered  .ttitfetber,  up* 
occasion  of  tho  Trinity  iair  holc^n  there  the 
said  day^  and  Wing  called  (or  iv.iue  out. of  t^ 
hquse  of  JbliB  Knox  vintner  there  to  bis  dotf 
bejid  in  the  public  street  of  the  iiaid  towp,  these 
and  then  in  the  view  and  hearing  of  many  peo- 
ple, the  said  James  Geddes  and  John  Crss- 
tbord  did  drink  tbie  Pretender's  beaitb,  under 
the  title  of  king  James  the  eight,  and  that  «id^ 
a  loud  and  audit^je'  voice,  thereby  setting  op 
and  a&serting  tbe  said  Pretender's  right  sad 
title  to  the  crown  of  these  realnps,  in  maoiteit 
opposition  to,  and  denyal  of  his  majesties  just 
and  undoubted  title  thereto.    As  aho,  the  said 
James  Geddes  and  John  Crawfoord,  or  eitber 
of  them,  did  imprecate  many  curses  upoo  bif 
majestic  king  George,  tbe  Presbiterians,  and  «ll 
the  friends  and  adherents  to  bis  majesties  jtft 
right  and  title,  frequently  imprecating,  tW 
God  might  damn  his  majestie,  and  tbe  dew 
might  burn  him,  and  tliey  or  either  of  Ibesi 
prayed,  that  many   evils  might  hefal  lhe»- 
selves,  if  they  or  any  of  them,  would  not  mabe 
coilops  of  the  Presbiterians  and  all  his  majesdei 
friends  and  adherents,  and  make  brasdefsef 
their  ribs  to  rost  their  soalk  on  in  bell,  asd 
would  ripe  them  up,  aud  use  them  as  the  da 
the  swinci  and  many  other  such  malicioos  tf* 
pressions,  attended  with  horrid  oaths  curses  aod 
threuteninffs.    As  also  they  or  cither  of  then 
urged   and    pressed   severals     to   driuk  the 
foresaid  Pretender's  health,  under  the  title  of 
king  James    the    eight,  publickly  boa»tinf, 
that  they  would  go  aud  drink  the  said  Pi«* 
tender's  healtit  under  the  title  of  king  JaiMS 
tbe   eight,  at  the.  Cross  of  the  said  burgh, 
tbouj^h  they  should  be  hanged  for  it ;  and  ae- 
cordingly  tbe  said  James  Geddes  aod  Jobs 
Crawfoord,  did  go  to  die  Cross  of  Breechioe, 
takeing  several  bottles  of  wme  with  then,  asd 
there  publickly  and  before  many  spectat«rS| 
did  again  renew  tbe  drinking  of  tbtsvd  Pn^ 


Coiu  JusnciARiA,  S. ' D.  N.  Regis,  teotk  in 
Pretorio  Burgi  de  Edinburgh,  vigesimO 
^uinto  di^jnooaif  J^ilij  millesMio  s<#in- 
gentesino  docimo  qwoto,  Per  h^^orabiles 
v^ros,  Adamom  Coqikbum  de  Onpistpij^^, 
jnsticiarium  ClericumDominosQilb^^ili 
Eliot  dejninto,  Jaeobom  Mackenzie  de 
Royitoofi  et  Quliflnaiim  CaJderwood  de 
Polton,  at  Afagistros  Jacobnm  Hatpil- 
loade  Pancattland  et  Davidem  Erskine 
de  Dun  Commissionarios  Justxciarij  Diet. 
8.  D.N.Regis. 

Curia  legittime  a£Snpata. 

X  HEsaid  day  anent  the  criminal  letters  raised 
at  tbe  instance  of  sir  David  Dalrymnle  of 
Hailes,  baronet,  his  majesties  Advocat  for  his 
majesties  interest,  against  James  Geddes  aud 
John  Crawfoord  servants  to  the  earl  of  South- 
esque — roakeing  mention.  That  where,  by  the 
laws  of  this,  and  all  other  writ  governed  realms, 
the  uttering  of  speeches  tending  to  excite  sedi- 
tion and  aUenat  the  affection  of  his  majesties 
person  and  government,  by  questioning  or  de- 
nying bis  majeslies  just  and  undoubted  right 
and  title  to  the  crown  of  these  realms,  or  by 
letting  up  or  assertinp;  the  right  of  any  other 
person  thereto,  are  crimes  of  a  high  nature  and 
Mveiraly  punishable.    As  also,  that  by  the  law 
of  God»  the  laws  of  this,  and  all  other  well  go- 
verned nations,  the  cursing  of  his  majestie,  and 
imprecating  evils  upon  him,  the  cursing  and 
iqipwcstiog  evils  uppn  any  of  his  subjects,  and . 
threatening  evils  to  them,  for  their  just  and. 
jutiful  owning  of^  atid  .Jldhering  to  his  un- 
doubted right  and  title  to  the  crown  of  these 
Tsalaif .  As  -also,  tlie  tmnortoning  and  pressing  I 
any  of  his  ipiiesties  leioges,  to  pertake  of  the' 
oard  onmes  above  mentioned,  and  violently  apd' 
oraelly  beating,  cutting  and  wounding  any 
person,  when  in  an  dutiful  and  inoffensive  man- 
HUT  adoMNiishing  and  diswading  from  the  conx- 
inissioa  of  the  crimes  above  mentioned,  are 
crimes  of  a  high  nature,  tending  to  the  dis- 
quiet ajsd  disbonoor  of  all  civil  aod  well  esta- 
blished government,  and  severely  punishable! 
espedaliy  when  committed  in  an  open  insolent 

*  See  the  three  precedmg  Cases. 

f  The  earl  of  Sonthesk  took  a  part  in  the 
rebellion  of  1715,  for  which  he  was  attainted. 
He  escaped  to  France,  and  died  there  in  1739. 
Bishop  Bamet  (Own  Times,  vol.  1,  p.  319,  8vo 
ed.  of  1809)  relates  a  curious  anecdote  concern- 
ing king  James  3,  when  duke  of  York,  and  an 
earl  of  Sonthesk,  who  I  believe  was  grand- 
father of  tho  kml  nentioned  ia  the  text, 
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HideHilmikb,  under  the  tide  of  king  James 
the  eight,  with  repeated  odraes  and  impreea- 
IWM  agahitt  bis  m^jeitie,  and  those  that  adhere 
ti  his  JMt  riff ht  and  title*     Thereafter  the  said 
day,  the  said  James  Geddes  and  John  Cratr* 
ibonl  went  lirom  the  Cross  to  the  hridgend  of 
Breecbine,  and  then  renewed  their  drinkinjg^  of 
tbe  said  Pretender's  health  in  manner  fore- 
laid,  under   the   title  of   king   James   the 
ei((bt,  and  when  admonished   and  reproved 
fyr  the  Same  by  a  boy,  oalled  John  Lammte, 
ion  to  Mr.  John  Lammie  of  Littlefitbie, 
the  said  James  Geddes  and  John  Crawlbord, 
did  cruelly  and  in  a  barbarous  manner,  beat 
the  said  John  Lammie  with  their  hands  and 
feet    And  partieularly  the  said  James  Geddes 
did  cott  and  wound  him  the  said  John  Lammie 
10  sereral  places  of  his  body,  with  a  durk  or 
ifaaMe  to  the  great  effusion  of  his  blood,  and 
IB  manifest  danger  of  his  lyfe.    And  also,  the 
nid  James  Geddes  with  the  (brsaid  weapon  in 
Aiihand  did  threaten  and  wound  some  who  tti' 
Ared  to  reaeae  or  interpose  in  behalf  Of  the  said 
Jshn  Lammie,  from  which  Acts  above-mention- 
ed, the  said  James  Geddes  and  John  Crawiboid 


or  either  of  them,  were  guilty  actors,  art  and  part 
of  aU  or  one  or  other  of  the  crimes  above-men- 
tioned, whieb  behig  found  proven  by  thn 
verdict  of  an  assise,  before  the  lords  justice  ge« 
neral,  justice  derk  and  commissioners  of  jus- 
ticiary, the  said  James  Geddes  and  John 
Cmwfbord  ought  to  be  severely  punished,  to 
the  example  and  terror  of  others  to  commh 
the  like  in  time  coming,  and  the  said  James 
Geddes  and  John  Grambonl,  being  oft  and  di- 
verse times  called  to  have  compeared  this  day 
and  place,  as  they  who  were  lawfully  <nted  for 
that  effect,  lawful  iitx^  of  day  bidden,  and  thej 
not  enterand  nor  appearand,  the  lords  iustice 
clerk  and  commissioners  of  justiciary,  cleceme 
and  adjudge  the  above  named  James  GeddeS 
and  John  Crawfoord,  servants  to  the  earl  of 
Sotttbesque,  to  be  outlaws  and  fugitives  from 
bis  majesties  laws,  and  ordain  them  to  be  put 
to  the  horn,  and  all  their  moveable  goods  and 
gear,  to  be  escheat  and  inbrougbt  to  his  ma- 
jesties use,  for  their  not  compearing  to  under- 
ly  the  law  for  the  crimes  above  mentioned. 
Sic  Subterihitur^ 

An.  COCKBURMB,  I.  P.  D. 
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i9S.  Case  of  the  King  against  Gibbon  :*  8  George  IL  a/p.  1734. 

tJpao  an  Information^  in  the  Nature  of  a  Quo  Warranto,  by  the 
King's  Coroner  and  Attorney,  against  the  Defendant,  to  shew 
by  what  Authority  he  claimed  to  be  a  Freeman  of  the  Town 
and  Port  of  New-Romney,  at  the  Relation  of  William  Jar  vis. 
Tried  at  Kent  Assizes,  held  at  Maidstone,  the  6th  of  August 
1 734,  before  the  Right  Hon.  the  Lord  Chief  Justice  Eyre. 


Mr.  SnUth.    INlAY  it  please  joar  lordship, 

tad  yon  gentlemen  of  the  Jary ;  this  is  an  in- 

fotmatlon,  m  the  natnre  of  a  Quo  Warranto, 

.  agaiost  the  defendant  Gibbon,  to  shew  by  what 

tntfaority    be  claims  to  be  a  freeman  of  the 

town  and  port  of  New  Romney,  in  this  county  : 

ttd  the  mfhrmatton  sets  fortby  That  the  town 

ttd  port  of  New  Romney  is  an  ancient  town 

nod  port ;  and  that  the  mayor,  jurats,  and  com- 

nooalCy  of  the  said  town  and  port  are,  and  for 

ten  years  last  past,  and  long  before,  were,  one 

body  corporate  and  politic,    by  the  name  of 

Biayor,  jurats,  and  commonalty  of  the  town 

and  port  of  New  Romney  in  iCent ;  and  that 

Ibe  office  of  freeman  of  the  said  town  and  por& 

is  a  public  office,  and  an  office  of  great'^trust  and 

pfeeminence  irithin  the  same  town  and  port, 

eoocernin^  the  ]Sfood  rule  and  gorernmentof 

the  same,  and  the  administration  of  public  jus- 

tioe:  and  that  the  defendant  Gibbon,  of  thesaid 

town  and  port,  innholder,  on  the  25th  of  March, 

in  the  aeventb  year  of  his  |>resent  majesty,  and 

from  thence  contioualiy,  hitherto,  at  the  town 

*  See  Kjd  on  Corporatious. 
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and  port  afbresaid,  hath  osed  and  exerdsedi 
without  any  lawful  warrant,  the  said  office,  and 
claims  to  be  one  of  the  fVeemen  of  the  same 
town  and  port,  and  to  have  all  the  privileges, 
liberties,  and  franchises  thereof!  of  which 
office  the  said  defendant  Gibbon,  for  all  the 
time  aforesaid,  upon  his  majesty  hath  usurped, 
in  contempt  of  his  mtfjesty,  and  to  the  gfreat 
damage  and  prejudice  of  his  royal  prerogative^ 
and  against  his  crown  and  dignity  :  whereupon 
he  prays  process,  &o. 

To  this  the  defendant  has  pleaded,  that  the 
said  town  &nd  port  is  an  ancient  town  and 
port,  and  the  office  of  freeman  thereof  a  public 
office. 

And  says,  That  the  late  queen  Elizabeth,  by 
her  letters  patent,  dated  at  Northaw,  tbo  4tn 
of  August,  in  the  5th  year  of  her  reign,  did  will 
and  grant  that  the  barons  and  in  habitants  of  the 
said  town  and  port  (who  before  that  time  had 
been  incorporated,  by  tb^  name  1)f  jurats  and 
commonalty)  should  for  ever  after  be  one  body 
incorporate,  by  the  name  of  mayor,  jurats,  and 
commonalty  of  the  town  and  port  of  New 
Romney. 
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Aod  that  they,  and  their  sucoenora,  and  all 
other  the  barons  and  uihabitanta  of  the  said 
town  and  port,  their  heirs  and  snccessors, 
should  for  ever  after  be,  in  all  matters  what- 
eter,  as  free  as  the  mavor,  jurats,  and  com- 
monalty of  the  town  and  port  of  Sandwich,  or 
any  other  town  and  port  of  her  said  Cinque 
Ports. 

And  the  defendant  by  his  plea  further  sets 
forth  a  custom  in  Sandwich,  one  of  the  said 
Cinque  Ports,  that  if  a  man  marries  the  daugh- 
ter of  any  freeman  of  that  town,  such  daughter 
h&ng  born  after  the  swearing  and  admission  of 
Jier  father  into  the  office  of  freeman,  and  being 
resiant  and  inhabiting  within  the  town,  has  a 
jright  to  be  sworn  and  admitted  a  freeman  of 
Sandwich. 

And  alleges  the  like  cnstom  in  Dorer,  ano- 
ther of  the  Cinque  Ports. 

And  that  the  sole  right  of  swearing  and  ad- 
mitting freemen  of  New  Romney  is,  and  at  the 
time  of  swearing  and  admitting  of  bim,  the 
said  John  Gibbon  was,  in. the  mayor  and  junUs, 
or  in  the  mayor  and  any  two  jurats. 

That  the  defendant  Gibbon,  on  the  Ist  of 
May,  1797,  married  Elizabeth  Smith,  daugh- 
ter  of  William  Smith,  a  freeman  of  the  nid 
town  and  port ;  and  thereby,  and  by  virtue  of 
the  said  letters  patent,  became  entituled  to  be 
sworn  and  admitted  a  freeman  of  the  said  town 
and  port;  and  having  such  right  and  being 
so  entitled,  was,  on  the  S5th  of  March  last, 
sworn  and  admitted  by  John  Coates,  the  then 
mayor,  and  Humphrey  Wigfatwick  and  Ed- 
ward Batcbelor,  then  two  of  the  jurats  of  the 
said  town  and  port,  being  there  a^embled  in 
doe  manner  for  that  purpose ;  by  reason  of 
which  he  says,  he  is  a  freeman. , 

The  king  replies,  That  Gibbon,  by  marrying 
the  said  Elizabeth  Soiith,  did  net  become  en- 
litnled  to  be  sworn  and  admitted  a  fi-eemnn. 

To  which  there  is  a  demurrer,  for  the 
opinion  of  the  Court  upon  the  wonis  of  the 
charter. 

So  that,  gentlemen,  the  first  issue  yon  are  to 
ify  is,  whether  the  sole  right  of  swearing  and 
admitting  freemen  of  the  town  and  port  of 
New  Romney  be  in  the  mayor  and  jurats^  or  in 
the  mayor  and  any  two  jurats :  and  if  we  prove 
to  you,  that  the  commanalty  have  always  had 
and  exercised  a  concurrent  right  with  the 
mayor  and  jurats,  you  will  please,  gentlemen,  to 
find  for  the  king. 

Mr.  Marsh.  May  it  please  your  lordship,  and 
you  gentlemen  of  the  jury  ;  1  am  ooaosel  for 
the  defendant  Gibbon.  Yon  observe,  by  the 
opening,  that  this  is  an  information,  in  the  na- 
ture of  a  Quo  Warranto,  against  hi^i,  to  shew 
by  what  authority  he  claims  to  be  a  freeman 
of  New  Romney:  and  the  only  points  that 
come  before  yeu  now  to  be  tried,  are,  first, 
Whether  the  right  of  swearing  and  admitting 
freenoen  of  this  corporation  be  in  the  mayor 
and  jurats,  or  in  themsyorand  two  jurats? 
And,  secondly.  Whether  the  defendant  Gib- 
bon has  been  duly  sworn  and  admitted  a 
freeman?    There  being  a  demurrer  as  to 
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the  right,  that  is  to  be  determined  by  tht 
judges  of  the  court  of  RingV bench :  tad  in 
order  to  make  out  this  right,  we  shsll  prodass 
to  you  the  books  of  the  cor^ration,  u  wdl  n 
livmg  witoesses ;  whereby  it  ^ill  appear,  that 
the  right  of  swearing  and  admitting  fireeaasa  of 
this  corporation  is  in  the  mayor  aad  jolata,  or 
in  tlie  mayor  and  two  jurats ;  and  that  every 
one  of  the  present  memben  of  the  oorpontiaa 
was  sworn  and  admitted  by  the  mayor  and  jo^ 
rats,  or  the  mayor  and  two  jurats :  and  by  aa 
entry  in  the  same  books  it  wdl  likewise  appear, 
the  defendant  was  duly  sworn  andadnutteda 
freeman ;  and  when  tnis.  appears,  gentleaieiii 
you  will  find  a  verdict  for  the  defendant. 

Mr.  Lacy.  Mr.  Wellard,  please  to  prodoea 
the  corporation  books.  (Which  were  produeed 
accordingly.) 

Soij.  Darnell.  Bfy  lord,  we  insist,  the  aolc 
ri^t  of  admitting  and  swearing  freemea  of 
this  corporation  is  not  in  the  mayor  and  juralit 
but  in  the  mayor,  jurats,  and  commonalty. 

L.C.  J.  £yre.  It  is  swearing  and  adinittiB|. 

Serj.  DamelL  Gibbon  being  called  on  wf 
the  court  of  King's-bendiy  to  shew  by  wlnt 
authority  he  claimed  to  be  a  freeman  ef  the 
town  and  port  of  New  Romney,  has  demumd, 
and  thereby  waived  the  foundation  of  hii 
daim. 

£.  C.  X  What !  Is  that  waiving  it?  WhiC 
concerned  his  right  comes  not  now  in  iwie, 
and  was  left  undetermined  by  the  Coart  If 
he  had  a  right,  the  question  is.  Whether  he  be 
duly  admitted  ?  And  in  order  to  that,  he  most 
be  elected :  And  then  the  question  is,  Whether 
he  be  admitted  according  to  the  consdtnlioBi 
of  the  town  and  port  of  New  Romney  ? 

Serj.  Darnell,  My  k>rd,  a  right  if  here 
claimed  by  the  defendant ;  1  have  a  liffbtbj 
marrying  a  freeman's  daughter ;  and  if  I  have 
a  right,  the  question  is,  as  to  the  method  of 
coming  to  this  right.  The  defendant  says,  the 
sole  right  of  swearing  is  in  the  mayor  aad 
jurats:  But  we  say,  though  they  have  aright, 
the  whole  body  must  admit,  though  the  swear- 
ing be.  by  the  mayor  and  jurats. 

L.  C.  J.  Swearing  and  admitting  is  the  9U» 
tiling,  brother  Darnell.  Where  a  man  is  cboeea 
mayor  of  a  corporation,  the  awearing  and  ad- 
mitting  him  is  the  same  thing.  All  pefsois 
are  admitted  by  swearing,  and  takma  the  estb 
is  the  admission.  A  man  admitted  is  la  hi 
sworn :  and  there  is  no  corporation  in  thekiag- 
dom,  but  where  swearing  and  admitting  ia  the 
same  thing ;  and  yet  you  wonld  make  theai 
two  distinct  acts. 

Mr.  Lacy.  We  shall  prove  to  your  lorddiip 
and  the  jury,  that  the  sole  right  of  swearitf 
find  admitting  is  in  the  mayor  and  jurats:  aao 
the  first  instance  we  shall  shew  is  in  167i)i 
Peter  Martin  was  admitted  and  swora  by  the 
mayor  and  jurats. — Read  the  entry  of  the  8th 
of  March,  1679. 

Witness  sworn  to  prove  an  Assembly -bo(^« 

L.  C.  J.  I  think  it  proper  to  be  read  ai  a 
Court- book. 
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Aiueiaierttd»: 

'•  March  8, 1679.  Romney.  At  a  oemmoii 
anembly  of  the' mayor,  jurats,  and  commonalty 
«ftbe  town  and  portof  New.Romney,  in  the 
oommoD  place  held  there,  38  Car.  9,  Present, 
lokn  HuDt,  mayor ;  Thomas  Darrant,  John 
MiscaU,  John  OockmaD,  William  Green,  and 
Kk  Isaac  RuttOB,  freemen  of  the  said  town  j 
Peter  Martin  an  inhabitant  of  our  member  of 
Orlcilon,  in  Old  Romney,  was  elected  a  free- 
man ;  aiid  this  assembly  doth  appoint  him  to 
be  sworn  a  freeman  by  the  mayor  and  any 
twojorataof  this  corporation." 

L,CiJ,  Peter  Martin  elected  and  sworn, 
38  Car. «,  1679. 

Mr.  Marsh*  Now  read  hia  admifision  and 
iweariog. 

'  ifisrtare  reads : 

-  '^  At  the  court  hoMen  before  John  Hunt,  the 
■ayor,  and  junta  of  same  port,  15  Marcb^ 
1679,  Peter  Martin  testified  his  free  consent 
Ar  ohsttfing  the  orders,  charters,  and  ordi- 
■anoes,  &c.  of  the  Cinque  Ports,  and  of  this 
iMm  in  particular ;  and  is  hereby  declared 
md  adnutted  a  ft«eman  of  this  corporation ; 
ui  look  the  oaths  appomted." 

Mr.  Xocv.  Read  the  entry,  fol.  738|  of  Ste- 
pboQ  Bredrs  admission. 

ilMwsato  reads: 

**  New  Romney .  Whereas  the  mayor,  jurats, 
vrf  commonftlty  of  the  town  and  port  of  New 
fiomney  aforesaid,  at  their  common  assembly, 
boldcn  in  the  common  place  of  the  said  town 
ud  poet,  did  elect  and  choose  Mr.  Stephen 
firett,  bang  free- bom;  Thomas  Short,  born 
It  Sueelfa  In  the  county  of  Kent;  Robert 
Eastoo,  bom  at  Battle  in  toe  county  of  Sussex ; 
and  John  Coates,  grazier ;  all  free-bora,  to  be 
fieemen  of  the  said  town  and  port,  the  15th 
4j  of  May  laet :  Now  be  it  remembered,  that 
at  a  court  of  record  hoiden  in  the  Guildhall 
0f  tbe  same  town  and  port,  tbia  3d  day  of  De- 
toaber,  Anna  Domini  1694,  the  said  Stephen 
Bntt,  Thomas  ShoH,*  Robert  Easton,  and  John 
Coates,  testifying  their  free  consents  for  the 
4sMTing  and  maintaining  the  charters,  fran- 
chiiei,  decrees,  priTileflpes,  customs,  and  usages 
af  the  Cinque  Ports,  two  ancient  towns,  and 
tbar  members,  and  particularly  of  this  town 
•hdport  of  New  Romney,  haTe  severally  taken 
the  oaths  of  freemen  of  the  same  town  and 
part  according  to  the  customal  there,  and  are 
admitted  into  the  franchises  of  the  town  and 
port  aforesaid ;  and  did  also,  at  the  same  time, 
ba«  take  the  sereral  oaths  appointed  by  an 
act  of  parliament,  intituled.  An  Act  for  abro- 
gatiog  the  Oaths  of  Allegiance  and  Supremacy 
•nd  appointing  other  Oaths,"  &c. 

Mr.  Marth,  Read  the  entry,  fol.  770. 

**NewRonney.  Atacourt  of  record,  hoiden 
ii  the  Gnildball  of  the  same  town  aod  port, 
tbe  lOih  of  May,  1698.  Whereas  the  mavor, 
JVitel,  and  commooaliy ,  at  a  common  aasembi  v, 
Men  in  ihe  common  plaoej  oa  Tbondny  the 


irtb  of  March,  1697,  did  elect  Rohert  Mascall, 
free-born,  Thomas  Lancaster,  and  Thomas 
Edwards,  free-born;  having  testified  their 
fr'ee  consents  to  oboerre  the  ancient  orders^ 
charters,  ordinances,  &c.  were  then  admitted 
into  the  freedom  of  the  said  town  t  Be  it  re- 
membered, that  the  said  Robert  Maseall, 
Thomas  Lancaster,  and  Thomas  Edwards* 
hafiog  testified  their  free  consents  to  observe 
thie  oiSera,  &c.  aforesaki,  have  taken  the  oath, 
according  to  the  customal,  and  are  admitted 
into  the  franchises  of  the  town  and  port  afore« 
said,  and  took  the  several  oaths  appointed." 

L.  C.  J.  A  court  of  record,  and  this  court 
held  before  the  mayor  and  jurats. 

Mr.  Marth,  My  lord,  there  is  not  a  aingla 
member  of  the  corporation  but  is  sworn  in  thW 
manner. 

Serj.  Darnell,  We  admit,  my  lord,  that  tm 
roan  can  be  sworn  but  by  the  mayor  and  jorata  ; 
but  none  but  freemen  can  consent  there  shall 
be  freemen  among  them. 

L.  C.  J.  If  the  precedents  are  admitted  by 
the  other  side,  there  is  no  occasion  for  provng 
them. 

Mr.  Manh.  My  lord,  if  they  admitthem  ac- 
cording to  the  last  entry,  there  is  no  occasion ; 
but  if  not,  it  is  neoessary  to  cnll  a  living  wit- 


X.  C.  J.  It  is  all  one  to  me  what  yott  do. 
It  is  admitted  on  all  sides,  there  are  many  of 
these  entries  since  1679. 

Mr.  Marsh,  Read  the  admission  of  laaae 
Rutton  and  others,  7  February,  1708. 

Associate  reads :  ^ 

**  New  Romney.  At  a  court  of  record  holder 
in  the  Gnildball  of  the  saoM  town  and  port, 
the  7th  of  February,  1708.  Whereas  the 
mayor  and  jurats,  at  a  common  asaembly,  eled* 
ed  the  several  persons  following :  Beit  remem* 
bersd,  the  persons  under-writlen,  tostifving 
their  consents  to  observe  the  ancient  orders^ 
&c.  have  taken  the  oaths  of  freemen,  and  are 
admitted  into  the  freedooM/' 

jL.  C.  J,  Who  are  the  people  admitted  f 

Associate  reads : 

<<  Isaac  Rutton,  John  Basaett,  John  Mimuf, 
John  Tooke.'* 

Mr,  Lacy.  Now  turn  to  fol.  100.  Read  the 
admission  of  Nicholas  Durrant,  and  otbers, 

Associaie  reads : 

**  Jnne  13,  1715.  Whereas  the  mayor  and 
jurats  did  elect  Nicholas  Durrant,  Isaac  War- 
ren, Daniel  Warquin,  and  John  Cosby,  to  br 
freemen  :  Be  it  remembered,  that  they ,  testify- 
ing the^r  consent  to  observe  the  ancient,  orders, 
&c.  are  admitted  into  the  freedoms  of  this  town 
and  porff  and  took  the  several  oaths  appointed, 
and  subscribed  the  declaration  following." 

Mr.  Knowler.  Read  the  admission  of  John 
Widcomb,  and  Richard  Howard,  fol.  116. 

Associaie  reads ; 

**  August  flfi,  1717.  Whereas  the  ma^or  and 
junta,  at  tho  last  oomnion  anembly,  dul  elect 
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the  sereral  |Mr0DD8»  whose  oametf  eiehereimte 
iuhteribedt  tp  be  freemeii:  Be  it  retpeinberad, 
this  36tb  of  Aufost,  tn7»  the  peisoBS  iinder«> 
written,  testifyiDg  their  oonsent  to  observe  the 
ancieot  oni^rs,  &c.  and  takioflr  the  oaths,  ore 
admitted  ipto  the  freedoms  of  this  town  and 

port,  '*  JOHM  WiDCOBIB, 

**AlGBJJUS    HoWiAD." 

Mr.  Manh.  Tarn  to  fol.  135.  Bead  the 
admissioii  of  Thomas  Wilson. 

JjKoeiate  resAn: 

**  November  18, 1727.  Whereas  the  mayor, 
jurats,  aaid  commnnaHy  elected  Thoaoas  Wil- 
son, within  this  town^  to  be  a  freeman:  Be  it 
lemembered,  that  he,  testifying  his  consent  to 
observe  the  ancient  ordersy  &«.  and  taking  the 
oath,  is  admitted  into  the  freedoms  of  this  Iowa 
and  port. 

«( Born  at  Lydd  in  Kent" 

Mr.  Laey,  Now  read  the  admission  of  Wil- 
liam Gray,  the  7th  of  Jabe,  1731. 

'*  Jane  7,  1731.  Whereas  the  mayor  and 
jurats,  at  the  last  election  of  mayor,  did  admit 
William  Gray^  &  freeman :  Be  it  tiemembered, 
tiiat  be,  testi^tng  his  consent  to  observe  the 
ancient  orders,  &e^  has  taken  the  oath,  and  is 
admitted  into  the  freedoms  of  this  town  and 
port." 

Mr.  Marsh,  My  lord*  we  submit  onr  case 
here. 

tSetj.  Darnell.  The  word  *  Udmitted^  is  used 
both  at  the  common  assembly 

Xr.  C.  J.  But  only  there  in  that  instance. 

Berj.  Darmetl,  May  it  pleaee  your  lordship, 
and  yoo  gentlemen  of  the  jury ;  1  am  lor  the 
king  apfainst  Gibboa :  and  this  iaiue  is  onl^  a 
part  of  a  i)fMslion  in-fvLation  to  the  fsannAnsca 
and  privikigts  of  the  town  and  port  of  New 
Rovncy^  whose  of  kte  tliece  have  been  many 
iUidt  praciBOM  in  order  to  overthrow  tlM  eott" 
stitulioos  of  the  town  ;  and  4heKeopon  «pplioa- 
tion  was  made  to  the  Cstart  of  King^s-beneh, 
in  two  «ev«ndcanse«,  against  Gibbon  and  Dar- 
by, who  were  to  shew  by  what  authority  they 
claimed  their  freedoms ;  and  they  uisisted  they 
had  married,  the  daughters  of  freemen,  and 
therefore  had  a  risrht  to  their  freedoms ;  and 
iffso  a|^inst  one  Wightwick,  who  was  to  shew 
hv  what  authority  he  claimed  to  be  mayor  of 
New  Romney. 

Gentlemen,  the  election  of  the  mayor  de- 
pending OB  the  right  of  Gibbon  and  Darby,  the 
Court,  by  rule,  directed  the  iofbrmation  against 
Gibbdn  nrst  to  be  tried ;  and  if'ho  had  no  right, 
Bmby  was  to  take  the  fote  of  that  trial,  and  to 
diselaim. 

Gentlemen,  as  the  eteetion  tamed  upon  the 
right  of  Gibbon  and  Darby,  if  this  tame  be 
found  for  them,  then  Wightwick  is  the  ma^For. 
feut  instead  of  coming  to  the  question,  Whether 
a  man  lias  a  right  to  a  freedom'  by  marrying  a 
freeman's  daughter  P  they  have  dannunad: 
aad  now  the  ouestioo  ts^  Wlioia  to  admit  the 
liaemen?  and  I  tianably^apprebondi  my  load, 


where  a  number  of  frsemen.  4iavo  the  fwadgia 
of  a  town,  nobody  can  te  let  ip  wilboattfaeir 
oonsent;  ior,  if  the  mayor. and  jwals  aie  tt 
admit  solely,  they  may  set  op  as  naoy  frsa« 
men  as  they  please. 

My  hNrd,  and  gentWmen  of  the  jarv,  tbs  hnt 
instances  they  have  prodttced  out  of  the  aiMtt* 
bly-books»  are,  I  hambly  apprsheod,  ?try 
strong  in  oar  fiivour ;  for  it  appears  Irsntbois 
inatanoes,  that  when  the  body  have  agncd 
npoa  the  choice  of  a  fiaeman,  the  naysr  isi 
jurats  swear  him;  and  I  take tha swearing ts 
be  a  thing  of  coarse;  but  the  admisnaa  k  ia 
the  whole  body,  as  appeam  by  every  imtmoe 
they  hare  read.  A  freeman  is  Reeled  by  tbe 
mayor,  jurats,  and  commonalty,  and  then  bail 
ordered  to  be  sworn  in  by  the  mayor  and  junts: 
sure  there  can  be  no  doubt  in  the  oosltiDB. 
Swearinff*  and  admitting  I  take  to  he  me  awM 
thing;  ttiey  aia synonynaoas :  withoat  svsin 
ing  no  man  can  be  admitlBd ;  but  theswsariif 
dosa  tiot  admit.  Bnppose  tsrenty  iiiiaw 
awofn  in  by  the  major  aad  jarata,  the  te* 
ebise  of  the  towa  is  worth  nathing-r» 

L.C.J.  YoatakeadmittiflgtobetbsskO' 
tion;  itisaotao:  hat  admitting  to  the  eaeraa 
of  the  right.  Admitting  is  not  coaftrdag  Ihs 
right.  The  defendant  has  a  right  by  V»  asr- 
riage :  admitting  must  be  constnied  the  n- 
ceiviDg  him  into  the  office,  and  admitfing  Ua 
to  the  exercise  of  that  right,  and  therMS  if 


asmoaymiMis.  You  ga  ufjon  a  wmog  wae: 
who  were  Ibe  peraoaa  intituled  to  aaaiaiito 
the  oath  of  officer 

Ssij.  Dkmell.  Admisaion  grreatherigbt. 

L,  C.  J.  I  thiok  it  would  be  propertoadait 
the  issue  to  be,  Who  ouglit  to  adminiiter  da 
oath  ?— I  doni  uadenttmd  the  cuatooM  of  the 
Gin^ePofti. 

Seij.  DMmeU.  If  awom,  whedmr  dalf  etsi^ 
ad  f  orit  signifies  nolbiag. 

L.C.J.  Suppose  GidMm  to  have  a  right :« 
oath  adaiinistered  to  a  aoaa  that  has  aocighiaf 
of  no  avail :  a  man  naust  kavea  rigttt  to  m 
office,  and  must  be  admitted  into  that  oiieaiy 
awearing ;  and  the«ueation  now  is,  Who ii tt 
admiMSter  that  oath  f 

Serj.  IhmelL  Weare  to  aapport the ii|bl 
of  the  whole  body  to  eleet  mid  adant;  or  tks 
Court  of  King's-hcocfa  wiH  thmk  this  matter 
not  tried. 

X.  C.  J.  The  Court  of  Uog's-heacb  wosM 
think  me  a  triffing  fellaw  to  4ry  afae  right  of  tto 

olsGtion. 

S^.  DanM.  The  nda  is,  thst  Clib- 
bsa's  iesuo  shoald  be  tiied  first,  aad  Bsi^ 
abide  the  fato  of  that;  towhieh  thcyhaveds- 
HMtved. 

Seij.  BdQfMs.  May  it  pleaae  year  kwdibih 
and  you  gentlemen  af  the  jury  ;  I  am  sIm  w 
counsel  in  this  case  for  the  king.  The  scais 
ofthe  Court  of  King's-bench  was,  in  relatioa  to 
ai%htaetup;fa^Sybbon  and  Darby;  andlbs 
(piestion  was,  MTbcther  a  petaon  OMrryh^a 
freeman^  dauginer  was  intituled  to  bis  frie« 
dom  r  Aad  iha  Oema  srasotapiaiaa,  that  oagbt 

priaaipatty'to  ha  tnad ;  aad  to  make  sa  sad 
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iftlie  vUe,  If  Gftboa  Md  Dtiiiy  hftd  a  liffht, 
Wigbtvick  wuto  Im  mawor ;  if  iioftytli«D  fillet 
was  lo  be  vajor.  Bat  they  hare  evaiM  this 
qiMslioo ;  and  when  an  iesoe  was  teoderad  to 
tor  the  right,  they  demurred}  and  thereby  the 
me  reasuD  of  grantiog  tbeee  iDfonpatious  is 
entirely  ehided :  and  now  the  question  is»  Whe- 
ther the  sole  ri^ht  of  admitting  freemen  belongs 
Is  the  corpofatioo,  or  io  the  mayor  and  jorats, 
sr  to  the  mayor  and  two  jarats  ?  But,  gOD* 
dsmea,  waooniend  that  therighft  of  adoussion 
b  in  the  coutt  of  assembly. 

The  geatiatoen  of  the  other  side  baTo  pro- 
doced  some  instances  to  ohtw  the  right  to  be 
IB  the  mayor  and  jomls,  and  that  thoy  bate 
leosidiogly  teken  upoa  then  to  swear  in  aono 
penons,  and  swcaiioff  io  a  oof  lotion  of  the 
perMNi'6  right  to  be  admitted* 

My  lardy  the  admission  of  fi«eflMn[is  to  be 
■li^  on  Lady -day :  after  the  dection  the  bell 
trill ;  and  the  persons  haring  a  right  come 
kftre  the  general  assembly,  and  say,  they 
ilua  tohe  Mlaittod,  for  servitude,  or  as  free- 
kim,te.  Aadtboyjadgoof  these  Aets,  and 
tbereopon  admit;  tboogh-the  freedom  knot 
•MifMed  IIH  the  peraoo  beowon. 

GentleoBBDy  the  erideneoe  the  other  sMo 
hsse  jvodoced  go  no  higher  than  1679 :  where- 
tt  we  hare  instances,  long  before  that  time,  of 
admissions  by  both ;  and  a  new  institution, 
htely  practised,  we  hambly  hope  shall  not  set 
aade  an  ancisDt  custom,    fltpooge!    ihatthis 

Crcr  of  admitting  sho«U  bo  sa  a  port  of  the 
y  I  a  Boayor  and  two  jiicate  eannot  admit, 
eonlnMry  to  tke  geaoml  assembly  ;  when  they 
hve  appnieed  a  dain,  the  right  is  to  ho  oom- 
^M  by  awoariag  belhre  the  mayor  and  jurats, 
xbev  are  tiao  distinct  Wghta ;  and  ma  ehall 
produce  to  your  lordship  aind  the  jury  uD^oes- 
tisBsMeiatameee,  that  diis  is  the  constant  nse, 
fcr  the  pesBooc  daimng  to  be  freemen  to  make 
•at  theu-  right  to  the  asoemMy,  and  oAerwards 
ti  be  owevo  by  tho  OMyor  and  jarats.  A  high 
eoostable  is  named  by  die  ynorices  In  aeesions, 
•ad  then  isaeat  b^  them  to  a  jostioe  of  peace 
to  be  sworn  ;  as,  in  the  present  case,  a  fnemaa 
h  deeted  by  the  oeoMnoo  assembly,  and  then 
■i  tent  la  tfie  jnayor  and  jurataito  be  sworn: 
•nd  therefore,  gentlemen,  we  hope  yon  will 
find  a  verdict  dor  tho  king. 

Mr.  Wynne.  My  locd,  the  dngle  -qnestion 
Mre  the  Court  of  King's-bench  ww,  Whe- 
ther Gibbon  and  Darby  bad  a  right  to  freedoms 
^  nuurrying  freemen's  daughters?  By  the 
nilssof  practice,  it  is  impossible  for  any  part 
of  this  question  to  come  before  tiMs  Court ;  the 
*dM£qnent  proceedings  in  the  Crown-offioe 
most  shew  this  ;  and  notbipg  could  he  done 
jqr-ibc  Court  of  King's-bench,  the  pleadings 

keiqg  brought  into  the  Crown -office  after  tho 
linn. 

My  lord,  it  is  eodea? ouced  by  the  gentlemen 
•T  the  other  side  to  take  away  the  diatinctioD 
between  the  admission  and  swearing ;  and  it  is 
tree,  they  are  by  distinct  bodies; 

^satlemen,  Ibe  elaim  iofirst  Io  be4Bade  to 
bly  OB  Lady-day,  on  Muig 


a  bdl :  m^tm  that  has  been  oonddcnd,  and 
attowod,  and  admitted  by  tho  general  body,, 
then,  by  delegacy,  it  iiaa  been  sent  to  tho  mayot. 
and  jumta  to  swear  the  person,  and  ia  mnreiy  a 
ministerial  act;  and  what  ihey  haico  done  (aa 
been  In  easeof  themselref,  in  ddegacy  to  then« 
It  will  appear  from  the  ancient  entries,  (their 
highest  entry  being  1679)  and  it  ia  at  an  aa- 
aembly^ of  mayor  and  jurats,  Peter  Martin  ira« 
ordered  to  be  sworn  by  the  mayor  and  twp 
jurats ;  but  not  to  part  with  any  right  they  had^ 
aswfll  iiilly  appear,  when  our  evidences  ara 
oonaparad  in  noint  of  time  with  the  others. 

You  will  ptense  thcnfore,  gnntiamen,tooon« 
aider,  that  the  admission  is  the  act  of  the  genoal 
assembly,  hot  the  swearwg  the  aot  of  tbemayes 
and  jurats. 

Seq.  D^mOL  My  lord,  wf  humb^  inaiat, 
th^  sole  ri^t  ia  not  in  tho  majffr  and  jurata, 

£.  C.  JT  lam  of  opinion,  this  i«iin«dniiaeion. 

Seij.  DamdL  In attihe iwMMfa, til)  ia7P« 
tbov «v9e admHted at  |hn  geom)  laipemMy; 
and  in  1699  they  havf  reed  ono  inatanoe.  W<| 
insist,  therefore,  that  our  eridenpo  iaefoaUy 

Mr.  Knoaler.  Hy  lord,  we  have  a  rple-  to 
prodnce  all  the  Corooration-books  a^  the  trialg^ 
and  Mr.  Wellard  refuses  us  the  books. 

Mr.  Wellard.  My  lord,  we  hare  brought  the 
books  hither  at  a  great  ^zpenco,  Mr.  Wight- 
wick  must  be  paidfor  them. 

Mr.  Xmmkt.  Mr.  WeUwd  baa  bad  fonr 
guineas  on  that  neoonnt. 

Mr.  Wellard.  The  mayor  baa  .bow  4tj|Oro 
than  four  guinena  «vpenioea  nbpoadv,  and  Ibora 
are  oeveral  other  ehama  to  bo  jviin^ 

X.  C  J.  Yon  afaooid  agtoe  to  pay  irbat  Ihn 
master  of  the  Crown-office  shall  think  reaionnr 
Ue  more  than  four  guineas,  and  enter  into  a 
rule  for  that  pnrpoae.  (Which  was  done  ac* 
oordmgly.) 

Mr.  Lacy.  My  lord,  wo  sobinit,  whether 
thia  is  proper  evidence  on  the  Issno  ?  the  plea 
is,  that  &e  nolo  nght  of  anraaring  and  adasittiog 
is,  and  at  the  tUBM  of  awearing  and  admitting! 
Gibbon  was,  in  tho  aaay  or  and  jurats,  or  in  tba 
mayor  and  two  jurata,  of  the  town  and  port  of* 
New-Ronney;  and  tho  issue  ia  taken  upon 
tliat.  Is,  and  at  the  time  a^of— 

L.C.J.  I  Ibnik  it  proper  eridence,  to  shew 
what  has  been  the  usage  by  tho  hooka.  Yoo 
orast  prove  aa  ancient  right  $  for  Gibbon'a 
right  must  be  determined  by  the  andant  nsago. 

[Hereagreat  dispute  arose  about  the  Oorpo- 
ration -books  between  Mr.  Wellard  hnd  Mr. 
Knowler,  dec.  Mr.  Vfdhurd  bemg  in  leaf  he 
should  lose  them«] 

jL.  C.  J.  Give  them  all  in^  and  eaH  for  them 
one  b^  one.  You  have  themt  and  makn  no 
use  of  them. 

Serj.  DameU.  FoU— Head  tlw  olooliiin  of 
mayor  and  jurati— 

AuociaiU  begins  to  read,  bnt  could  not  go  on; 
when.the  Chiir-Jortioa  laok  tho%oiknnt  of  bii 
hands. 
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L.C.J.  Gitemetbe  book;  lean  read  it. 
[Attenpts  to  read,  but  does  it  very  iodiitiiictlj 
and  with .  great  difficulty  ;  and  tfaeo  throws 
down  the  lw>k,  not  being  able  to  go  on.] 

'  Mr.  Wellard  reads  :  «« The  election  of  mayor 
and  jurats  of  the  town  and  port  of  New- 
Bomney ,  1 57 1 .  Accordin|f  to  patent ,  appeared 
John  Stevens  and  others,  in  number  fourteen ; 
by  their  consent,  Mercer  and  others  chosen 
mrats.'^ 

•  L,  .C.  J.  Admission  and  election  are  synony- 
mous. Let  it  be  shewn,  that  any  person  was 
•worn  at  this  assembly  from  an  entry. 

Mr.  Wynne,  Read  the  admission  and  swear- 
ing of  John  Amersham* 

Mr.  Wellard  reads : 

•  "  S5  Af  arch,  1571.  John  Ameraham,natos 
npud  admissus  et  juratus  adyrancAti". 

•  X.  0.  X  Shew  that  be  was  elected  before : 
tiiis  is  f  ery  material  evidence. 

Serj.  Darnell.  Read  the  entry  of  Thomas 
Bastard's  admission  in  1671. 

Mr.  Wellard  reads : 

"  Election  of  mayorandjuratsof  the  town 
and  port  of  New-Romney,  1671.  According 
to  patent,  appeared  John  Chessman,  and  Lau- 
rence Fane,  Thomas  lYall,  and  others ; 

«  Thomas  Bastard,  natus  apud  Yalden,  ad- 
missus ad  franchis'  et  sol*  feoa'.'* 

Serj.  Bi^nee.  Read  theadmission  of  William 
Southland,  the  9th  August,  35  Elisse. 

Mr.  Wellard rt^Bi 

*<  Gulielmns  Southland,  natnsapnd 
9  August,  33  Eliae,  admiss'  per  Major',  Jur', 
«tCom'ad  franchis',  et  sol'  mdefeod',  etjn- 
ratos." 

Mr.  Wynne,  Read  the  admission  and  swear- 
ing of  Thomas  Master,  and  five  others,  Lady- 
day,  1579. 

Mr.  WelUurd  reads : 

«<  Lady-Day,  1579.  Appeared  William 
Hyetty  John  Chessman,  Richard  Hoppen,  and 
others,  commoners  and  freemen  ;  were  elected 
and  chosen ; 

**  Thomas  Master,  admiss'  et  jur'  ibl.'  feed'. 

**  Habbakuk  Thomas,  adm'  et  jur'. 

i<  Gul'  Tayk>ry  admiss'  ad  franchis',  et  jur*, 
•t  sol'  food'. 

"  James  Gardner ,-^Thomas  Wymond, — 
Johannes  Southern,  adm'  et  jur*  et  sol'  feed'." 

Now  torn  to  the  admission  and  swearing  of 
John  Smith,  and  others. 

''  NewRomney.  Election  of  mayor  and 
jurats,  S5th  March,  28d  James  1st,  1694.  Ap- 
peared Bedell,  mayor ;  Lancaster,  and  others, 
<;omiponers  and  freeipen  ; 

**  John  Smith,  admiss'  ad  franchis'  et  sol' 
pro  jur.' 

**  Geo.  Labden,  adm'  ad  franchis',  et  sol' 
Si.  4d.  et  jur'. 
.  •*  Uaoiel  Duke,  admiss' et  jur'." 

Seij.  ParaelL  Read  the  entry  of  the  $5th 
Maicu»  1627. 
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Election  S5  March,  1637.    Appeared  Fell, 
mayor;  Lancaster,  and  others ; 

«  John  Plomer,  free  bom,  admiss'  ia 
franchis'." 

N.  B.  It  does  not  appear  he  was  sworn. 

Serj.  Baynet,  Read  on  the  entries  iu  1659, 
1660,  and  1666.  j 

<*  25  March,  1659.  /obn  Wyvfll  admitied 
and  sworn.     . . 

<'  15  October,  1660.  Four  peisons  admitlfid 
and  sworn. 

•«  39  May,  18  Car.  3. 1666.  Mayor  sad  ju- 
rats, at  a  common  place ; 

*«  Richard  Strode  admitted  Into  thefranchiie^ 
sobscribed  the  declaration,  and  took  the  oath  of 
a  freeman,  according  to  the  eostomal." 

Mr.  Wynne.  Turn  to  the  admission  and 
swearing  of  John  Gray,  the  2d  of  October, 
1699. 

Mr.  Wellard  reads : 

«*  3d  October,  11  Wil.  3»  1699.  Mayor  ssd 
jurats^  at  a  common  place,  commonsrsasd 
freemen; 

•<  John  Gray,  being  free-born,  wu  admiltod 
and  sworn  according  to  the  customal." 

Mr.  Knowler,  Read  on  till  you  come  to  Ifr. 
Furnese  and  Mr.  Papillon's  admission  tad 
swearing. 

**  4  July,  1683.  Mayor,  jarats  and  eon* 
moners,  at  a  common  place  ; 

**  John  Walker,  free-bom,  Thomas Bdwaidi, 
Richard  Kent,  and  William  Pidd,  were  swsm 
according  to  the  customal,  and  admitted  ao* 
cording  to  the  Section,  at  a  common  aswoddy. 

'<  4  November,  8  O.  Anne,  1704.  Majsr, 
jurats  and  comsBoners ; 

"  Walter  Whitfield  admitted  and  swoni. 

<*  10  October,  1710.  Robert  Coates,  major, 
jurats  and  commoners; 

**  Robert  Fomcse  admitted  and  swam  ac- 
cording to  the  eostomal. 

'<  20  April,  1718.  Mayor,  jwat^  and  oooh 
moners ;      ^ 

(•  Edward  Watson  admitted  and  sworn. 

<«  33  March,  1731.  Mayor,  jurats,  aad 
comnioners ; 

'<  David  Papillon  admitted  and  swen  afr> 
cording  to  the  customal." 

Serj.  Darnell,  We  snbmit  it  to  your  lord- 
ship, whether  here  is  any  colour  to  say,  tlist 
here  Is  a  right  in  the  mayor  and  jurats  solely. 

Mr.  Knowler.  Mf  lord,  on  the  38th  of  No- 
yember,  1737,  John  Mascall  beiog  befors 
chosen,  the  Court  made  an  order,  that  be 
should  not  be  sworn. 

i.  C.  J.  A  very  strong  efideoce,  thst 
the  right  is  in  the  mayor,  jurats,  sod  com- 
mooalty.  They  have  shewn  only  from  1679: 
I  desire  to  know,  if  they  can  shew  any  thing 
before  the  Restoration. 

Mr   Wellard  retABi 

«•  18  Marvh,  1668.  The  Mrporatiott  ttttm* 
disriog  the  small  number  of  frwmm,  parauaal 
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to  a  decree  of  brotherhood  uid  ghneetlingf,  have 
choeea  JobD  Shoesinith  and  others  to  be  free- 
BMo,  and  ordered  them  to  be  summoued  to  take 
the  oath  according  to  the  costomal." 

Fol.  614.  **  They  were  afterwards  declared 
finee,  and  sworn  before  the  mayor  and  jurats." 

jL.  C.  J,  The  mayor  and  jurats  hare  not 
the  sole  power  of  swearing  and  admitting. 
Reading  ten  or  twentjr  instances  will  not  prove 
the  sole  right  of  swearing  to  be  in  them. 

Mr.  WeUard  reads : 

•«  34  Car.  2,  1683.     Mayor  and  jorats ; 
Mascall  mayor,  no  commoner  present ; 
**  A  freeman  sworn." 

X»  C  X  One  or  two  instances  wfll  not 
alter  the 


Mr.  Marsh.  My  lord,  the  issoe  now  before 
jour  lordibip  and  the  jury  b,  Whether  the  sole 
right  of  swearing  and  aitmitting  freemen  be  in 
the  mayor  and  jurats,  or  not  ?  And  the  p^eiitle- 
men  ok  the  other  side  have  protluced  evidences 
to  shew,  that  notwithstanding  what  we  contend 
for  may  in  some  instances  be  true,  the  contrary 
cmom  has  likewise  been  practised,  and  will  de- 
stroy our  right.  They  have  begun  early 
with  evidences,  (I  think  as  far  back  as  1371) 
and  carried  it  down  to  the  Restoration  :  and  the 
stile  of  that  assembly  does  appear  to  be,  **  At 
the  electran  of  the  mayor  and  jurats,"  though 
it  was  a  general  assembly  when  the  persons 
were  chosen  freemen.  It  expresses,  that  they 
were  admitted  and  sworn :  aumissiou  may  sig- 
■ify  election ;  if  they  are  elected,  the  entry 
goes  on  and  says,  thev  were  sworn.  But  1 
sabodt  it  to  your  k)ra8hips  whether,  though 
they  the  commons  joined  in  electing,  yet 
when  the  swearing  comes  lo  be  perform^,  that 
bein^  a  distinct  act,  is  not  solely  in  the  mayor 
•ndinratsf 

My  lord,  it  is  alleged  by  the  gentlemen  of 
the  ether  aide,  that  though  the  name  of  the  as* 
•embly  is  often  altered,  vet  the  persons  were 
there  who  made  up  the  whole  corporation.  But 
the  DMKlem  instances  given,  and  some  ancient 
ones,  eay,  the  dection  was  according  to  the 
costoaiai :  so  that  all  from  1679  say  so.  These 
are  ancient  Mbies ;  and  therefore  I  submit  it 
to  year  kwMip,  when  from  tlM»e  entries  it 
doea  appear  plainly  that  they  were  admitted 
and  sworn  in  general,  whether  it  be  necessary 
to  make  that  more  plain  ?  And  also,  whether 
tbeae  modem  instances  in  1668  and  1683  do  not 
explain  what  was  the  usage  bcifore  ?  For,  if 
the  right  was  in  the  freemen  with  the  mayor 
and  jnrals,  they  would  never  part  with  it;  and 
yet  we  find,  they  did  order  tbw  swearing  to  be 
by  the  mayor  and  jorats ;  and  they  would  not 
luive  parted  with  their  right,  if  they  had  not 
been  conscious  there  was  no  right  in  them.  As 
to  tbeevidence  given  that  refers  to  the  customal, 
when  sir  Robert  Fornese,  Mr.  Papillon,  and 
Mr.  Wellard,  were  admitted ;  if  the  reference 
is  to  the  customal,  that  customal  we  have,  and 
it  takes  notice  particiihirly  of  their  beiug  to  be 
•woTD  before  the  mayor  and  jurats,  and  that  the 


commoners  should  not  be  excluded  belbre  they 
had  the  setting  of  the  price.  Your  lor^hip 
was  pleased  to  say,  you  did  not  understand  the 
costums  of  the  Cinque  Ports  ;•  where  we  find 
many  ancient  entries,  that  the  freemen  shookl 
be  sworn  according  to  the  decrees  of  brother-* 
hood  and  ghuestling ;  which  is  an  assembly  oc 
parliament  of  the  Cinque  Ports,  when  they 
meet  and  make  orders  and  rules ;  they  extend 
to  other  ports  in  point  of  example,  influence,  and 
power,  if  not  in  point  of  authority.  We  bopey 
my  lord,  to  produce  and  give  in  evidence  these 
acts  of  assembly ;  and  ifthese  are  so,  we  doubt 
not  but  the  jury  will  find  for  us. 

Mr.  Wellard  reads : 

**  The  Old  Customal. 

<*  NeW'Romney,  Henry  VII. 

"  Item,  it  is  used,  that,  if  a  stranger  of  good, 
name  and  conversation  be  dwelling  within  the 
town,  and  desireth  to  be  a  freeman  of  the 
town,  the  iurets  may  grant  the  franchisee^ 
payinff  to  the  commons  as  they  may  accord  ; 
and  when  they  be  accorded,  he  shall  be  charged 
in  a  book,  for  to  maihtain  the  franchises  with 
his  body  and  cattle,  and  for  to  be  true  in  sU 
points,  and  for  to  keep  all  the  comooons  counsel^ 
and  to  be  obedient  as  another  freenuin  to  the^ 
commons,  and  to  have  a  proper  place,  of  the 
price  of  40s.  within  the  town,  within  the  next 
year  ensmng*  by  which  he  may  be  dislrvvoed 
and  iustifira,  upon  pain  of  forfeiture  or  his 
francoise :  And  when  he  is  tbos  sworn,  the 
common  clerk  shall  enter  his  name  in  paper  of 
the  common,  for  to  witness  the  said  grant ;  and 
all  his  children,  freely  gotten  after  the  same 
day  of  grant,  may  claim  and  enjoy  the  fran* 
chise  by  the  same  grant :  But,  if  he  have  any 
children  before  tlie  day  of  grant,  or  else  that  he 
get  any  child  otherwise  than  in  spousal,  he 
shall  not  have  the  same  franchise  by  the  same 
grant ;  but  if  he  be  of  new  grant,  and  it  is  to 
wit,  that  the  jorats  may  not  grant  the  franchise 
to  no  stranger- man,  if  he  be  not  resiant  within 
the  franchise." 

Mr.  Laeif,  My  lord,  the  jurats  shall  grant 
the  franchises,  and  the  commons  are  to  set  the 
price. 

Mr.  Smith,  Grant  the  franchises  must  be  to 
put  them  in  possession,  which  cannot  be  till 
they  are  sworn ;  and  the  commons  are  to  jMt 
the  orice. 

Mr.  Lacy,  All  the  modem  entries  mentioni 
according  to  the  Customal. 

X.  C.  J,  It  is  taking  the  oath  according  to 
the  customal.  Is  there  the  oath  of  office  of  ai 
freeman,  according  to  the  customal  ?  If  there 
b,  let  it  be  read. 

Associate  reads  the  freeman's  oath. 

Mr.  Marsh,  Jfow  read  an  Act  of  Ghuestling; 

X.  C,  J,  We'll  have  no  brotherhood  and 
ghuestling:  I  know  nothing  of  it.  Let  Mr; 
Town- Clerk  explain  it. 

Mr.  WeUard  reads — 


tld]  8  OBOROE  11. 

<<  At  •  Bivllierfaood  held  at  New*RoDiMj, 
tlMdthof  Jafy,  ICOS. 

«<  Whereas  there  are,  m  many  of  the  towna 
Ml  membera  o^'  the  Cinque  Pertt,  men  of 
wealth,  staid,  and  of  good  gorcrnment,  dwell- 
ing  within  the  same,  who  eojoy  much  benefit 
Ofthetr  so  dwelling',  viz,  free  from  pajmeat  of 
fifteenths  and  tenths,  and  from  heing  returned 
lo  appear  at  assizes  or  sessions  in  the  county 
Where  they  inhabit;  and  receire  many  other 
nrivtle^  and  benefits,  by  reason  of  their  so 
inhabiting  within  the  said  Cinqne  Ports,  an- 
eient  towns,  or  members,  which  otherwise  they 
eoald  not  enjoy ;  and  yet  refuse  to  be  fneemen 
of  the  same  town  and  port  where  they  dwell, 
and  enjoy  the  said  benefit  and  privileges ;  by 
reason  whereof,  divers  of  4be  said  towns,  ports, 
and  members,  are  unfurnished  and  unprovided 
of  Bufiicient  and  able  men  to  execute  and  dis- 
charge such  offices  and  services,  as  they  are, 
bf  the  charters  and  cnstoms  of  the  said  Cinqne 
Imts,  towns,  and  members,  bound  to  do :  It  is 
therelhre,  at  this  assembly  fully  consented  and 
decreed,  that,  if  the  mayor,  jurats,  and  com- 
iHOBAlty,  or  the  more  part  of  them,  in  any  of 
the  said  Cinque  Ports,  towns,  and  tlieir  mem- 
letS)  (or  bailitf,  jurats,  and  commonalty,  where 
■0  mayor  n,  or  the  most  part  of  them)  shall 
think  any  inhabitant  or  inhabitants  dwelling 
aasongstthem,  and  in  that  port,  town,  or  mem- 
ber, which  such  mayor  and  jurats,  or  bailiff 
and  jurats  do  govern,  and  shall  by  the  more 
voice  of  mayor,  jurats,  and  commons,  (nr 
,  bailiff,  jurats,  and  commons,  where  no  mayor 
is)  chose  such  their  inhabitant  or  inhabitants 
Id  be  freeman  or  freemen  of  the  said  town 
where  they  so  ^vem,  and  shall  call  the  said 
inhabitant  and  inhabitants,  so  to  be  chosen  a 
IVeeman  or  freemen  of  the  said  town,  to  their 
eourt-hall,  and  there,  in  full  and  open  court, 
acquaint  him  and  them,  so  chosen  to  be  free- 
man or  freemen,  of  their  ssid  choice  apd  elec- 
tion, and  do  then  and  there  require  such  person 
or  persons,  so  chosen  for  a  freeman  or  freemen, 
fo  take  the  usual  oeCh  of  a  freeman  in  that 
place,  and  hq  or  they,  so  chosen,  shall  not 
then  and  there,  without  further  dela^,  take  the 
said  oath,  and  become  a  freeman  oi  the  same 
place,  shall  forfeit,  to  the  use  of  the  said  town 
and  corporation  where  such  default  or  neglect 
shall  happen,  a  fine  of  10/.  of  lawful  money  of 
England.  And  so  often  as  the  mayor  and 
jurats,  (or  bailiff  and  jurats,  where  no  mayor  is) 
aflersnch  eiection  or  choice  of  a  freeman  or 
freemen,  as  aforesaid,  shall  in  full  court,  there 
to  be  holden,  proffer  the  oath  of  a  freeman 
there  used  to  such  person  or  persons  so  chosen 
as  aforesaid,  and  he  or  they,  to  whom  such 
oath  shall  be  proffered,  do  not  take  the  same 
oath,  and  become  a  freeman  as  other  freemen 
of  the  said  place,  shall  forfeit  for  a  fine,  to  tlie 
use  of  the  said  ^»rporation  where  such  neglect 
shall  be,  for  every  such  neglect,  and  not  taking 
^  his  or  their  oath,  10/.  of  lawful  money  of 
England ;  to  be  levied  ujjon  such  person  and 
perBons,  'so  neglecting  t<i  take  their  oaths,  aa 
fines  in  the  said  place  are  osed  to  be  levied." 
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Mr.  Lacy.  Mv  Nird,  we  humbly  soMi,  we 
are  intituled  to  the  sole  right.  I nstanecs  bavc 
been  produced,  to  shew  that  the  comtasoi 
have  a  right  with  the  mayor  and  jurati ;  for 
all  the  entries  they  have  prodnoed  lefcr  to  the 
book  of  biiotberhood  aMl  ghueatliag,  and  sQ 
the  choicea  in  that  book  are  by  the  mayor  ind 
jurats,  who  are  to  offer  the  oath  of  a  fressMa. 
Read  the  Act  of  OhuestUng  of  the  31ft  if 
July,  1068. 

Mr.  Wellard  reads : 

**  Brolherhood,  or  Ghnestling,  held  at  the 
said  town  and  port  of  New-Romney,  91st  Jalj^ 
1668. 

"  Whereas,  by  a  decree  of  biolbsrbood, 
made  in  the  year  of  our  Lord  1603,  it  ii  cn- 
aented  to  and  decreed,  that  if  the  mayor,  jurati, 
and  commonalty,  (or  bailiff,  jurats,  and  oon- 
monalty,  where  no  mayor  is)  shall,  by  otior 
voice  of  such  mayor,  jurats,  and  commooi,(6r 
bailiff,  jurats,  and  commons,  where  oooitjrot 
is)  elect  and  chuse  any  inhabitant  sr  ih 
habitants,  in  their  respective  corfHwatiODi, 
to  be  freeman  or  fireemen  of  the  mid  toes, 
and  shall  call  the  said  inhabitant  or  iobsN- 
tants,  so  chosen  a  freeman  or  freemeii  «f 
the  said  town,  to  their  oourt>hall,  and  tlieiv, 
in  full  and  open  court,  acquaint  him  and  thcsh 
of  such  election,  and  shall  then  and  there  re- 
quire such  person  or  persons,  so  cboMS  tt 
take  the  usual  oath  of  a  fVeeman  in  that  phM, 
and  he  or  they,  shall  not  then  and  thers,  widn 
out  further  dmy,  take  the  said  oath,  and  be* 
come  a  freeman  of  that  place,  shall  fbrfeit  tothi 
aseof  the  corporation  when;  such  defaoHflt 
neglect  shall  happen,  fbr  a  fine,  Ate  mm  ^ 
lOf .  And  that,  so  of^  as  any  inhabilini  w 
inhabitants, so  elected  freeman  or  freenmis 
any  of  the  said  towns,  ports,  or  meoibefi,MI 
renise  or  neglect,  (the  said  oath  beiag  in« 
dered  to  him  or  them  in  manner  afbrenid) 
every  such  inhabitant  ahall  fbrfeit  the  Kkesasf 
of  10/.  to  be  levied  as  in  the  said  dscres  ii 
directed,  and  as  by  the  said  decree  mif 
more  fully  appear.  Now,  ibr  that  this  »• 
semUy  doth  find  that  the  .said  decree  it 
not  so  effectual  to  compel  snch  iabiM- 
tants  to  be  made  free  in  their  rsspedive  csr« 
porations  where  diey  do  inhabit,  hot  that  seve- 
ral persons  do  evade  the  same,  and  tiie  pfmjj 
therein  contained,  by  refusing  to  appear  is  fm 
and  open  court,  where  the  said  oath  is  tobers' 
quired  and  tendered,  as  aforesaid,  and  bydlvwi 
other  subtle  devices ;  wherefore,  for  prevsothf 
such  evasions  and  devices  fbr  time  to  csa^ 
and  fbr  the  better  upholding  of  several  tv^ 
rations  of  the  said  ports,  towns,  and  ■**"J*jJ 
which  otherwise  may  cease  and  heanaibiliteSi 
it  is  now  by  this  assembly  fully  decreed  aad 
ordered,  that  the  said  pienalt^of  lOi.  menti6a«l 
in  the  said  recited  decree,  is,  and  sbsN  bc,jy 
virtue  hereof,  imposed  and  levied  wp«n  e^ 
inhabitant  of  mny  of  the  said  ports,  towne,  or 
members,  who  shall  be  efected  a  fVeeBiaii  « 
sod)  respective  corporation  wherein  lie  binii* 
bitant,  according  to  thn  saki  iBoeBt  deoesj  A 
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tnt  tacN  nhabitant  or  inhabitants,  so  elected, 
iball  refbie  or  neglect  to  be  and  appear  at  the 
next  coort  of  Record  to  be  holden  m  such  cor- 
poration wherein  he  dwelletb,  upon  rerbal  or 
other  sninmons  from  the  mayor  or  bailiff  of 
fuch  corporation,  to  be  made  by  himself,  his 
Serjeant,  or  other  officer;  or,  upon  appearance 
•t  such  coart,  shall  refuse  or  neglect  to  take 
the  oath  of  a  freeman  in  manner  aforesaid :'  and 
that,  9o  ofVen  as  such  inhabitant  or  inhabitants, 
toelectefl  free,  shall  refuse  or  neglect  to  appear 
at  any  court  to  be  holdeu  in  such  town,  port,  or 
member,  where  he  or  they  inhabit,  upon  like 
tniDmons,  as  is  last  abore  mentioned,  or  ap- 
pearing, shall  not  take  the  oatli  as  aforesaid, 
tfaey  and  every  of  them  shall  forfeit,  for  e?ery 
toch  offence  contrary  to  tbe  intent  of  this  de- 
cree, the  like  sum  of  10/. ;  which  several  fines 
iball  be  levied  by  warrant  under  tbe  seal  of 
oflioe  of  mayoralty  or  balliage  of  each  town  or 
member  where  the  same  shall  be  forieited,or  in 
such  other  manner  as  fines  in  that  place  are 
wmally  lerted." 

X.  C.J.  If  the  mavor  and  jurats  call  the 
man,  and  he  refuse,  they  may  set  a  fine  upon 
bim. 

.  Mr.  Laey.  My  lord,  we  bambly  insist,  the 
■ole  right  of  swearing  and  admitting  is  in  the 
mayor  and  jurats,  or  m  tbe  ma,yor  and  two  jn- 
mts.  Their  evidence  is  of  admitting  at  a  com- 
mon assembly ;  and  the  issue  is  not  confined  to 
tbe  mayor  and  jurats  only.  The  first  evidence 
we  be^n  with,  was  an  order  of  the  mayor, 
jarats,  and  commooalty,  for  the  mayor  anfl  ju- 
rats to  awear  in  a  freeman,  and  they  did  swear 
bim  in  accordingly.  The  other  evidences 
given  are  of  instances  where  the  mayor,  .ju- 
rat^ and  commonalty,  all  swore  in.  And  we 
mbmit  it  to  your  loidship,  whether  the  evi- 
dence of  swearing  in  at  the  common  assembly 
la  not  a  concurrent  proof,  thai  the  sole  right  is 
In  the  mayor  and  jurats  ;  because  the  mayor 
and  jurats  must  be  part  of  the  common  assem- 
biy  :  and  if  so,  though  the  commoners  are  not 

Ke,  yet  the  awearin^jp  shall  be  construed  to  be 
w%  the  mayor  and  jurats ;  Reddendo  tinguta 
atjigiiitf*     Your  lordship  sits  judge  of  Nisi^ 
Priua,  and  takca  a  fine  j  it  is  not  as  judge  of 
liiat  Prius—        * 

L.  C.  J.  The  common  assembly,  as  mayor, 
jnrats,  and  commonalty,  cannot  bold  a  court  of 
vaeonL  An  assembly  can  act  only  as  that  as- 
sembly. If  a  select  number  take  upon  them  to 
do  an  act  of  tbe  corporation,  tliat  will  be  a  vokl 
act. 

Mr.  Marsha-  My  lord,  tbe  second  issue  Is, 
Whether  Gibbon  was  sworn  and  admitted  be- 
Ibre  tiie  mayor  and  two  jurats  ? 

JL  C.  J.  Gibbon's  plea  ia.  That  be  waa  rati- 
taled,  as  having  married  the  daughter  of  a  firee- 
ssan ;  that  the  mayor  and  jurats  had  a  right  to 
0wear ;  and  that  he  was  sworn  in  accordingly. 

8eij.  DamelL  The  def*endant  was  not  sworn 
mad  admitted  as  by  the  plea  is  alleged.  Head 
ibe  plea. 

Jktociate  reads  GibbonNi  plea,  at  before  opened 
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Z.  C  J.  Hie  qnestion  is.  Whether  this  ba 
the  due  manner  and  form  alleged  in  the  plea  f 

Mr.  Lacy,  We  have  a  right,  but  not  a  sola 
right. 

Scij.  Darnell,  You  have  pleaded,  you  hava 
a  right  by  marrying  a  freeman's  daughter ; 
and  that  the  mayor  and  jurats  hate  the  sola 
riy:ht  of  swearing  and'  admitting  yon  to  that 
right ;  and  that  you  were  sworn  and  admitted 
in  due  form  :  therefore  you  were  admitted  by 
the  mayor  and  jurats,  who  had  the  sole  right. 

Seij.  Baynts,  The  qnestion  is,  Whether 
they  were  duly  admitted  and  sworn  b^  Coatea 
and  two  jurats  f  And  if  they  were,  the  riff ht 
must  be  in  the  mayor  and  two  jurata  only. 
Read  the  plea. 

Associate  reads  Gibbon's  plea,  aa  befone* 

X.  C  J.  That  he  was  admitted  in  due  man« 
ner  and  form  ;  so  the  plea  is. 

Seij.  Darnell,  My  lord,  by  the  plea,  he  aU 
leges  the  sole  right  to  be  in  tne  mayor  and  ja- 
rats, and  that  he  was  admitted  in  due  manner 
and  form ;  which  must  be  by  the  mayor  and 
jurats,  who  had  the  sole  right. 

Mr.  Wynne,  My  lord,  the  second  inoe  is. 
Whether,  having  a  right,  he  was  admitted  in 
due  manner  and  form  ?  The  replication  an- 
swers, That  he  was  not  admitted  and  sworn  in 
manner  and  form  as  by  tbe  plea  is  alleged  ; 
which  would  make  this  an  absurd  or  immate* 
rial  issue;  and  therefore,  in  construction  of 
law,  it  is  only  one  issue. 

Mr.  Marsh.  We  submit  it  to  your  lordship, 
whether  the  second  issue  involves  any  mattei* 
of  right  ?  The  matter  is  before  the  jury  ^  and  if 
so,  we  are  not  at  liberty  to  go  to  the  second 
issue,  and  the  foot  of  completing  remains  still ; 
and  it  is  necessary  to  prove  that  issue.  It  may 
be  thought  immaterial  by  tbe  gentlemen  of  th« 
other  side ;  but,  if  the  first  issue  is  for  as,  tbe 
other  will  be  absolutely  necessary. 
.  Mr.  Lacy,  My  lord,  tbe  first  issue  n,  Whe- 
ther Gibbon  was  sworn  and  admitted  in  due 
manner  and  form  before  the  mayor  and  twor 
jorals  ? 

L,  C.  J.  f  rwas  not  in  due  manner  and  form^ 
unless  they  had  a  light. 

Mr.  Lacy.  My  lord,  we  humbly  hope  we 
have  given  a  sufficient  evidence,  that  there  ia  a 
sufficient  right  in  the  mayor  and  two  jurats ; 
and  therefore  have  proved,  that  Gibbon  waa 
duly  admitted. 

Mr.  Smith.  If  the  first  imue  should  be  found 
against  as,  will  it  not  be  true,  that  there  is  ii 
right.  If  not  a  sole  right,  in  the  mayor  and  Jti- 
rats  f  And  if  so,  the  defendant  Gibbon  waa 
sworn  in  tl^at  manner,  and  so  he  insists  apon  it. 

Mr.  Marsh,  My  lord,  it  is  plain  theite  waa  a 
right  in  the  mayor  and  two  jurats.  The  plan 
saying  it  was  a  sole  right,  we  snbmit  it  to  yoaf 
lordship,  Whether  that  contradictory  evidence 
could  destroy  our  issue,  which  had  tied  it  down  f 
But  this  snrely  cannot  in  any  sort  aflect  the  se- 
cond issue.  Whether  it  was  in  due  manner  and 
form  f  And,  if  we  prove  he  was  Sworn  in  any 
due  manner,  we  hope  tbe  jery  will  find  for  aa. 
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£.  C.  J.  It  nust  be  in  the  due  maDiier  jou 
have  set  forth  by  voar  pt^a,  which  must  he  ao* 
cerdioj^  to  the  rlgut  asserted  to  be  in  tiie  issue. 
We  roust  not  suppose  there  are  two  rights.  It 
must-  be  in  the  due  manner  upon  the  oonstruc- 
tion  of  the  nlea ;  and  1  shall  leave  it  upon  my 
own  sense  or  the  matter ;  I  shall  not  lump  it. 

Gentlemen  of  the  Jurv,  this  is  an  informa- 
tion against  Gibbon,  in  the  natui'e  of  a  Quo 
Warranto,  for  exercising  of  the  office  of  a  free- 
man in  New  Romney,  to  which  he  was  noi 
intituled ;  and  for  usurping  the  exercise  of  that 
office.  ^ 

To  this  he  pleads,  he  is  intituled  to  bold  the 
tame,  and  to  exercise 'this  office,  because  he 
had  married  the  daughter  of  a  freeman,  and  in 
her,  by  the  custom,  is  intituled ;  and  that  the 
right  of  admitting' and  swearing  is  in  the  mayor 
and  two  jurats,  and  that  by  them  he  was  duly 
admitted  into  this  office.  To  this  plea  there 
has  been  a  replication,  which  ends  in  a  demur- 
rer ;  so  not  brought  to  be  tried. 

The  king  replies,  that  tke  sole  right  of 
swearing  and  admitting  is  not  in  the  mayor  and 
jurats;  and  therefore  the  defendant  is  not  duly 
admitted  to  the  right  of  a  freeman. 

The  right  Gibbon  has  is  not  now  in  any  issue ; 
bat,  supposing  he  bad  such  a  right,  Whether  he 
should  be  sworn  bv  the  mayor  and  two  jurats, 
exclusive  of  any  other  people  P  And  the  other 
^  ifesue  is  about  the  defendant's  being  duly  ad- 
\  mitted.  If  the  mayor  and  jtirats  have  a  sole 
right  to  admit,  then  Gibbon  is  duly  admitted  ; 
and  if  they  have  noi  that  sole  right,  then  be  is 
not  duty  admittedi  in  the  sense  of  this  plea. 

To  prove  the  sole  right  to  be  in  the  mayor 
and  jurats,  the  defendant  has  produced  several 
books ;  by  which  it  appears^  several  freemen 
have  bfcn  admitted  by  the  mayor  and  jurats 
solely,    tie  particnUrly  instances, 

March  8, 1679,  at  a  common  assembly  of 
the  mayor  and  jurats  and  commonalty  of  the 
town  and  port  of  New  Romney,  in  the  com- 
mon place,  Peter  Martin  is  elected,  and  ordered 
Id  be  sworn  in  by  the  mayor  and  iurai^ 

December  3,  1694,  another  mstanoe  of  a 
freeman  admitted  and  sworn  by  liie  mAyor  and 
jhrats. 

May  16, 1698,  another. 

Another  February  7, 1708. 

Another  June  Id,  17 1 5. 

August  6, 1717,  one  Widcomb  and  another. 

November  18, 1727,  Thomas  Wilson. 

June  7,  1731,  William  Gray. 

And  there  are  other  instances,  the  18th  of 
March,  1668,  Und  the  2«d  of  July,  1683. 

So  here  are  people  sworn  and  admitted  by  the 
mayor  and  jurats,  but  the  election  is  at  a  common 
assembly ;  and  people  elected- have  been  chosen 
^t  such  an  assembly,  and  must  be  so  elected, 
uol<^88  they  have  another  right.  But  the  com- 
mon assembly  have  not  a  ri^it  to  swear  these 
people;  but  the  sole  right.  Gibbon  says,  (for 
aweariHg  and  admitting  are  syuooymoos)  ia 
ip  the  mayor  and  jurats. 

The  other  side  say,  it  should  he  by  thecom- 
aiQn  assembly,  rather  tJbaa  by  ^  uwiyor  and 
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jurats  only ;  tnd  to  shew  yon  tliia,  they  hn% 
called  tor  several  books,  and  shewn  more  io* 
stances  of  admitting  by  the  mayor,  jarsts,  sad 
common  assembly,  than  by  the  mayor  sad 
jurals  alone ;  and  many  instances  of  admittiDg 
by  the  common  assembly. 

And  this  swearing  is  a  prescriptive  right,  as 
directions  being  in  the  charter  about  it 

And  the  crown  says,  that,  by  ancient  us^e, 
he  ought  to  be  admitted  by  the  cosunoa  it- 
sembly,  and  not  by  the  mayor  aad  jnnla 
solely  ;  1679  is  the  only  admittance. 

But  they  iostance,  at  Lady  Day  1571,  it  a 
common  assembly,  at  the  election  of  uisysc 
and  jurats,  several  people,  Jolm  Amsrshaia 
and  others,  were  admitted  j  *  admissus  et  ju» 
*  ratus.' 

Soon  after,  1579,  at  another  common  asKin- 
bly,  Thomas  Blaster  *  admissus  ad  francbi9',et 
juratus.' 

In  book  N®  7,  and  in  book  N^  4,  is  ao  clee- 
tion  on  the  25th  of  March,  99  Jac.  1,  an4  tbcm 
certain  men  were  admitted  and  swon,  ssi 
Smith,  Labden,  and  one  Duke  paid  bi^  5f.  4^ 

Another  instance,  in  1697,  of  a  persoa  td^ 
mKted  and  sworn  at  this  common  assettMy. 

By  their  admittance  I  understand  elected. 

Another,  in  16b9,  admitted  to  the  frincllii^ 
and  sworn. 

Another,  October  15. 1^0,  fbor  pcfsoni  ad- 
mitted to  the  franchise  then. 

Another,  May  99,  1666,  Riehard  flinrf* 
having  taken  the  oath  of  freedom,  accovdingls 
the  cttstomal. 

October  S,  1699,  John  Gray,  fiiee-bors,  ms 
admitted,  and  toohf  the  oath :  though  be  was 
not  intituled  by  their  electioo,  but  was  free* 
bom,  yet  the  common  assembly  swore  him. 

July  4, 1663,  at  the  common  assettibfy,MR 
Walker,  free>bom,  and  three  others;  Ihe^tvore 
him  and  the  others,  and  they  were  admitted. 

November  4, 1704,  Whitfield  was  admittedr. 
and  took  the  oath. 

October  10,  1710,  Robert  Fumese  was  ad- 
mitted. 

April  90, 1713,  Mr.  Wataon  admitted. 

March  93, 1791,  Mr.  PapiUon  was  admitW 
in  the  same  manner. 

Which  shews,  tiA  sole  ri^ht  wu  not  ia  tM 
mayor  and  jurats ;  because  the  common  ssksk 
bly  exercised  this  at  the  same  thne,  and  did  il 
Before  the  mayoi*  and  jurats. 

In  1679,  a  person  elected  was  ordered  ts  be 
sworn  by  the  mayor  and  jurats :  bat  sort  tbef 
hsTe  not  the  sole  right,  thete  bdog  more  pn* 
cedents  against  the.  sole  Hght  than  for  it 

■  The  ancient  practice  has  been  to  swear  toe* 
by  the  common  assembly,  and  no  modern  prio* 
tice  can  take  away  that  right. 

If  you  think  the  sole  right  is  id  the  iMy« 
and  jurats,  then  you  must  find  for  the  defeB'^ 
dant.  J- 

But,  if  you  think  it  to  be  a  concuneiit  ngiR 
with  the  common  assembly,  then  the  imM  ■ 
agaitist  the  defendant ;  for  the  mayor  and  jo''*^ 
have  not  the  sole  right. 

The  second  isau^  i«i  Wh»ltar  I'm  deMiPl 


«it] 


Cas$  nf  Richard  Ettes. 


Vm  swoni  by  the  mayor  and  jurats  ?  But  this 
depciMls  on  the  former  issue ;  for  after  the 
uayor  and  jurats  rtipht  is  set  forth  to  he  the  ^le 
fight,  and  the  defeiiilant  'B^ys  he  was  diriy  ad- 
mitted, it  is,  he  was  admitted  according  to  the 
ngtit  insisted  on  by  the  ptea.  And  if  the  mayor 
«ad  jnrats  have  not  the  sole  rigfht,  we  are  not 
to  siippose  tliey  hare  anv  other  right;  for  the 
defoodant  has  confined  himself  to  the  aoie 
He  says,  be  was  duly  admitted  ;  which 
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ranst  be  by  the  riglit  set  forth  by  the  plea, 
which  is  the  right  of  swearing  solely  by  the 
mayor  and  jurats. 

The  question  therefore  is,  Whether  tbe 
mayor  and  jnrats  have  the  sole  ri<rht  P 

If  yon  find  for  the  king,  or  for  the  defendant, 
in  the  first  issue,  you  must  find  the  second 
issue  in  the  same  manner. 

Verdict  for  the  king  in  both  issues. 


496.  Case  of  tbe  King  against  Richabp  Elles  :*  8  George  II. 

A.  D.  1734. 

Upon  an  Information,  in  the  Nature  of  a  Q^o  Waueanto,  by  thp 
King's  Coroner  and  Attorney,  against  th6  Defendant,  to  shevir 
by  what  Authority  he  claims  to  be  Mayor  of  the  Town  and 
Port  of  N£w-RoMN£T,  at  the  Relation  of  Benjamin  Maa, 
Tried  at  Kent  Assizes,  held  at  Maidstone,  the  6th  of  Apgust, 
1734,  before  the  Right  Hon.  the  Lord  Chief  Justice  Eyre. 


Ifr.  KnowUr.   AlAY  it  please  your  lord- 
|bips  and  you  gentlemen  of  the  jury ;  this  is  an 
infirteation,  in  the  nature  of  a  Quo  Warrantq, 
against  the  defendant  Elles,  to  shew  by  what 
autliority  he  claims  to  be  mayor  of  the  towp 
and  port  of  New-Romney :   and  the  informa- 
turn  sets  forth,  That  the  town  and  port  of  New- 
Boomey  is  an  ancient  town  and  port,  and  one 
iof  tbe  fire  ancient  ports  of  this  kingdom  ;   and 
tliat  the  barons  anu  inhabitants  of  the  said  town 
And  port  are,  and  for  ten  years  last  past,  and 
long  before,  were,  and  have  been,  one  body 
corporate  and  politic,  in  deed  and  in  name,  by 
tbe  name  of  the  mayor,  jurats,  and  eomraon^itty 
of  the  town  and  port  of  New-Romney,  in  the 
county  of  Kent ;    and  that  th^  office  of  mayor 
4>f  the  said  town  and  port  is,  and  for  and  dunng 
M  tbe  time  aforesaid  hath  been,  a  public  office, 
and  an  office  of  great  trust  and  pre-eminenc^, 
Within  the  said  town  and  port,  touching  the 
mle  and  government  of  the  said  town  and  port, 
aod  the  administration  of  public  justice  within- 
the  sitme  town  and  port ;   and  that  Richard 
JBtles,  of  the  town  and  port  of  New-Uomney': 
^foresaid,  yeoman,  on  the  19th  of  April,  *ui. 
the  ietenth  year  of  his  present  majesty,  at  ^. 
town  and  port  of  New-Romney  afofesaid,^i|id| 
Qseatid  exercise,  and  from  thence  Qonlj nudity,; 
to  the  time  of  filing  the  information,  hat|i,ul^' 
tuid  exercised,  and  yet  doth  there  use  and  exei^-: 
cine,  without  any  legal  warrant,  n>yal  grant,  or} 
right  whatsoever,  the  office  of  mayor  of  the  saicl 
fown  and  port,  and  to  bavo,  use,  and 'enjoy  all 
tbe  liberties,  privileges,  and  franchises  tbereofl; 
which  the  said  Richard  Elles  upon  his  majesty, 
liatti  nsurped,  in  contempt  of  his  majesty,  andto 
the  great  damage  and  prejudice  of  bi^  royal 


t 


«%«■ 


*  See  2 Strange,  994;  and  Kydon  Corpo- 


prerogQtive,  and  also  against  his  crown  and  dig- 
nity :  whereupon  he  prays  process,  5cc. 

To  this  tbe  defendant  has  pleaded.  That  tbe 
said  town  and  port  is  an  ancient  town  and  port, 
and  one  of  the  five  ancient  ports  of  this  king- 
dom ;  and  that  the  barons  and  inhabitants  of 
the  said  town  and  port  are,  and  for  the  space  of 
ten  years  last  past,  and  long  before,  were,  and 
hiare  been,  one  body  corporate  and  politic,  by 
the  name  of  mayor,  jurats,  abd  commonalty  of 
tbe  town  and  port  of  New-Romney,  in  the 
county  of -Kent ;  and  the  office  of  mayor  to  be 
a  public  office,  and  an  office  of  great  trust  and 
pre-eminence,  as  by  the  inforraatio|i  is  sup- 
posed. 

And  that  tbe  late  queen  Elizabeth,  by  her 
letters  patent,  dated  at  Northaw,  the  4tb  of 
Auffust,  in  the  fifth  year  of  her  reijEu.  did  will 
and  grant,  tha^  the  barons  and  innabitants  of 
the  said  town  and  port  (who  before  werto  in- 
corporated by  tbe  name  of  jurats  and  com- 
monalty, as  she  wits  informed^  from  thence^brj^i 
for  ever  .shpuld  and  miffht  be  one  bodv  m  it- 
self iucorpprate,  in  deed  and  name,  by  the 
name  of  maybr,Juratf,  and  con^nionalty  of  the 
.town  pd  port  of  New-ftomney,  in' tbe  county 
of  ifiteift.*  ■    '     ' 

And  tberet^y  made  and.oi'dalnecl  John  Clie^s- 
man,  then  one  of  thje  staid  jurats,  mayor  of  ttle 
said  town  and  port,  io'have  and  exercise  th^Lt 
office  uiiiil  Lady-day  then  next  ensuing,  if  he* 
shoqm  so  long  live;;  and  did  thereby  make, 
ordain,  approve,  and  confi^rm  /ohn  Percker, 
William  Ipse,  George  Holton,  Lisurence  Fane, 
and  Jefiery  Tomkin,  then  jurats  of  the  said  toi^n 
and  port,  to  have  and  exercise  ^hatotice  during 
their  respective  lives,  in  manner  and  form  4* 
the  jurats  of  the  said  town  before  that  time  l!t- 
ercised  their  said  offices* 

And  thereby  willed  and  granted,  that  up<aa 
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J/ady-day  theo  TfiK%X  eoflomf^,  in  the  parish 
church  of  St.  Nicbolaa,  urithio  the  said  town 
and  port,  one  of  the  jurats  of  the  said  town  and 
|»ort  should  and  miifbt  be  chosen  mayor,  by  the 
jarats  and  commooalty  of  the  said  town  and 
port,  for  one  whole  year  then  next  ensuine ; 
.whicii  said  jurat,  so  elected  to  be  mayor,  if  he 
should  be  present,  should  take  his  corpora]  oath^ 
for  the  due  execution  of  his  office,  before  his 
pre<lecessor,  in  like  manner  and  form  as  the 
mayor  of  the  town  add  port  of  Sandwich  used 
to  take  it ;  and  if  such  person  so  elected,  should 
not  be  present,  then  at  the  next  court  to  be 
bolden  within  the  said  town  and  port:  and 
so  from  year  to  year,  and  from  time  to  time, 
the  mayor  shall  ne  chosen  for  ever. 

And  that  every  one  of  the  jurats,  from  time 
to  time,  from  thenceforth  for  ever,  should  be 
phosen  by  the  commonalty,  or  the  greater  part 
of  them  there  present,  out  of  themselves,  in  like 
manner  and  form  as  before  that  time  they  had 
been  used  to  be  chosen  .there ;  yet  so  that  the 
jurats  at  one  time  should  not  be,  in  the  whole, 
tbove  the  number  of  twelve,  besides  the  maj^or. 

And  the  defendant  by  his  plea  further  saith. 
That  upon  the  25th  of  March  last,  and  long 
before,  he  was,  and  still  is,  one  of  the  jurats  of 
the  said  towp  and  port :  and  so  being  a  jurat 
as  aforesaid,  and  John  Coates^  esq.  then  bebg 
paypr,.and  tlien  one  of  the  jurats,  the  then 
jurats  and  commonalty  assembled  themselves 
^{Ifether  in  the  parish  church  of  St.  Nicholas, 
.  srithin  the  said  town  and  port,  for  the  year  then 
pe:|^t  ensuing,  according  to  the  tenor  of  the  said 
letters  patent ;  and  beiu^  so  assembled,  then 
and  there,  at  that  assembly,  the  major  part  of 
the  said  jurats  lyfid  commonalty  then  preseist 
there  (of  which  said  iurats  the  said  John  Coates, 
'^e  then  mayor,  tnen  was  one,  and  present 
there)  chpse  biqi  the  said  Richard  Elles,  then 
being  one  of  the  jurats  as  aforesaid,  to  be  mayor 
of  the  said  town  and  port  for  the  year  then  next 
eosiiinff,  according  to  the  form  and  effect  of 
|he  saiu  letters  patent :  and  the  said  Richard 
Elles  being  so  chosen  into  the  place  and  office 
of  mayor  of  the  said  town  and  port  as  afore- 
said, after  his  said  election,  to  wit,  then  and 
there,  at  the  same  assembly  in  the  parish- 
church  aforesaid,  he  the  said  Richard  Elles  was 
idaly  sworn  into  his  said  office  by  Robert  Loftie, 
then  tpwn-clerk  of  the  said  town  and  port,  be- 
fora  the  sgid  John  Coates,  being  the  last  pre- 
decessor of  tbe^said  Richard  Elles  iD  the 
office  of  mayor  of  the  said  town  and  port  \ 
und  the  said  Richard  Elles,  then  and  tnere, 
at  the  said  assembly,  look  bis  corporal  oath, 
for  the  due  execution  of  his  said  office  of 
•  Doayor  of  the  said  town  and  port,  before  the 
said  ;fohn  Coates,  his  last  predecessor  as  afore- 
said, tl]ie  said  oath  being  administered  by  the 
said  town-clerk  as  aforesaid,  (the  same  oeing 
the  like  manner  and  form,  in  which  the  mayor 
of  the  towi^  and  port  of  Sandwich,  iii  the  said 
letters  patent  pamed,  at  the  time  of  making 
die  said  letters  patent,  was,  and  ever  since 
hath  beeo,  and  been  used  and  accustamed  to 
)g^  f  W9m  wtQ  t^e  H^^  ^.ffi^  9^  .mayor  of  the 


said  town  and  pert  of  Sandwich)  aocordbc  ts 
the  form  and  effect  of  the  leUer>  patent  afote- 
said :  and  by  virtue  tliereof,  the  said  Richtnl 
Elles,  after  nis  election  and  swearing  aforeaaiil, 
upon  the  said  25th  of  March  Ust,  and  frsm 
thence  continually  afterwards^  until  the  time 
of  exhibiting  the  information,  at  the  town  aad 
port  aforesaid,  was,  and  still  is  mayor,  aad  by 
that  warrant  claims  to  be  mayor  of  the  mi 
town  and  port ;  and  traverses  the  uiarpstioa. 

The  king  replies,  That  the  said  Richard 
Elles  was  not  one  of  the  jurats  of  the  said  totfa 
and  port,  in  manner  and  form  as  he  hath  il* 
leged  by  pleading ;  and  prayetb  that,  this  may 
be  enquired  of  by  the  country ;  and  the  nid 
Elles  prayeth  the  like. 

So  that,  gentlemen,  the  first  issue  yon  in 
to  try  is,  Whether  the  said  Richard  Elles  wu 
one  of  the  jurats  of  the  town  and  port  of  New- 
Romney,  in  manner  and  form  as  he  hath  al- 
leged by  his  plea  ? 

And  the  second  issue  is,  Whether  the  oujor 
part  of  the  jurats  and  oommonaUy  of  the  Mid 
town  and  port  did  chuse  the  said  iUchard  EHci 
to  be  mayor  of  the  said  town  and  port  iiir  tba 
year  tlien  next  ensuing,  according  to  the  form 
and  eff*ect  of  the  said  letters  patent,  in  maootf 
and  form  as  the  said  EUes  baui  alio  alleged  by 


Gentlemen,  the  third  issue  is,  Whether  tbi 
said  Richard  Elles  was  duly  sworn  into  tbe 
office  of  mayor  of  the  said  town  and  pdH,  in 
manner  and  form  as  (i^  hath  allied  by  plac- 
ing P 

And  the  tburth  issqe  is,  lyheth^  tlienid 
Richard  Elles  did  take  his  corporal  oath,  l«r 
the  due  execution  of  the  said  office  of  ipsyw 
of  the  said  town  and  port,  according  to  t|ie 
form  and  effect  of  the  letters  patent  afbieiaid, 
in  the  manner  and  tbrm  as  he  bath  alleged  by 
pleading  ? 

And^  gentlemen,  the  fifth  issoe  yoy  ai?  Is 
try  is.  Whether  the  manner  and  form,  in  ir|ii^ 
the  said  Richard  EUes  bath,  alleged  himself  is 
his  plea  to  have  been  sworn  into  the  office  of 
mayor  of  the  said  town  and  port  of  New* 
Romney,  be  the  like  manner  and  form,  in  wlueb 
the  mayor  of  the  town  and  port  of  Sandwich, 
in  the  said  letters  patent  named,  at  the  time  of 
making  the  said  letters  patent,  was,  and  efsr 
since  hath  been,  and  been  used  and  aecueloned 
to  be  sworn  into'  the  said  office  of  mayor  of 
Sandwich  aforesaid,  in  ipanner  ^nd  form  ai  be 
hath  alleged  by  pleading  P 

If  therefore,  gentlemeii,  evidence  it  Uid  be- 
fore you,  to  prove  that  the  defendrat  EUes,  b^ 
log  one  of  the  jurats  of  this  town  and  port,  wu 
duly  elec(^  and  awom  into  the  office  of  mmi 
then,  gentlemen,  you  will  find  a  yerdkt  fiir  mm* 

^  Seij.  Dameft  May  it  please  yoar  kirdsbi^ 
and  you  gentlemen  of  the  jury ;  I  am  eooaifll 
lor  the  defendant  Elles ;  and  you  will  pleise  It 
observe,  that,  by  very  great  art,  these  inpei 
are  all  turned  upon  the  defendant  to  profV* 
By  bis  plea  he  seU  forth  the  eonstitittkns  sr 
the  tOff >i  and  port  of  New-Bomney  i  ^.  !^ 
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wu  A^f  eboten  into  the  office  of  mayor,  aod 
'Itui  taken  tbe  oaths.  Bat  the  other  aide  turn 
erery  thiog  npon  bim  by  proof:  ihey  say,  he 
waa  not  a  jurat;  that  tbe  major  part  of  tbe 
jorala  and  commonalty  did  not  chose  him ;  and 
then,  merely  to  multiply  uwues,  and  for  dday, 
lay,  you  are  not  a  jurat ;  tbe  OMJor  part  of  tbe 
jorata  and  commonalty  did  not  chuae  yon ; 
von  are  not  duly  sworn ;  that  be  did  not  take 
lisaalb  of  office  according  to  tbe  form  of  tbe 
iettferB  patent  ^  that  the  manner  and  form,  in 
wbicb  the  said  Richard  £llea  is  alleged  by  his 
plaa  ta  be  sworn  into  bis  office,  is  not  acoord- 
uflf  to  tbe  customs  of  Sandwich. 

lUy  brd,  aod  gentlemen  of  the  jury,  there 
hii  lalaly  been  a  rery  great  contest  in  tbe 
Court  of  Kioff's-bench  about  tbe  officers  of 
this  town ;  and  there  were  two  candidates  for 
.tliii  office  of  mayor,  one  Wightwick,  and  tbe 
Mcdant  Elles ;  and  upon  the  poll  it  appeared, 
that  Elles  bad  eleven  votes,  aod  Wightwick 
t» ;  so  that  Elles  was  chosen  mayor  by  tbe 
Biajority  of  one  voice :  but  tbe  presiding  officer 
Hid,  be  bad  a  man  who  was  appointed  to  take 
tbe  poll ;  by  which  poll  it  appeared,  that  Gib- 
boo  and  Darby,  who  bad  never  been  allowed  to 
be  freemen,  had  polled;  and  then,  upon  that 
poll,  there  were  twelve  votes  for  Wightwick, 
and  eleven  for  EHes :  upon  which  the  oath  of 
ofice  was  administered,  and  both  candidates 
were  sworn. 
Gentlemen,  on  application  to  theCoart  of 
'  's-bench,  Elles  by  affidavits  made  it  ap- 
pear, that  Gibbon  and  Darby  had  no  right  to 
fiiedoms;  on  ivhieb  tbe  Court  dechired,  the 
poiat  would  turn  on  Gibbon's  right;  and  then 
tbe  question  was.  Whether  fiersons  marrying 
freemen's  dauj^hters  bad  a  right  to  freedoms  r 
nd  Darby's  right  was  to  abide  the  fate  of  that. 
Bat  tbey  have  declined  this,  and  turn  all  the 
drcomstances  of  provincr  upon  us.  We  shall 
therefore,  gentlemen,  fully  prove  every  one  of 
tbeie  ittues  to  you  by  witnesses ;  in  the  course 
cf  wbicb  evidence,  you  will  bear,  gentlemen, 
cf  very  great  same  of  money  offered  to  engage 
those  freemen,  who  were  in  Ellea's  interest,  to 
veto  for  Wightwick.  We  shall  prove  to  yon, 
gentlemen,  that  100/«  was  offereo  for  one  rote, 
and  even  so  large  a  sum  as  1,000/.  for  anotheri 
ia  order  to  procure  Wightwick  to  be  mayor. 

Under  these  circumstances,  gentlemen,  two 
Blindamua's  issued  from  the  Court  of  SLing's- 
bench  to  adoait  these  two  men ;  for  they  all 
agreed  there  waa  no  right  by  marrying ;  and 
tnim  these  two  persons  were  sworn  in  by  rirtne 
•f  these  Manduuiis's. 

If  tlierefore,  gentlemen,  we  shew  there  was 
a  tt^fority  ftr  Sllca  npon  the  poll  as  taken  by 
the  iown- clerk ;  notwithstanding  the  pocket- 
^  tbey  have  set  up ;  we  hope  you'll  take  it 
upon  the  fool  of  tbe  town-clerk's  poll,  and  find 
a  verdict  for  tbe  defendant  accordingly. 

Serj*  Baynci.  Hay  it  please  your  lord- 
Aip,  md  you  gentlemen  of  the  jury ;  I  am 
coonsel  in  this  case  with  the  defendlant :  and 
lhi|  is  an  information  granted  by  the  Court  of 
jUtt^s-benebi  ia  order  to  procure  peace  id 
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Romney,  where  there  were  two  acting  mayoraat 
one  and  tbe  same  time ;  and  tbe  Court  granted 
this  information,  to  try  which  of  them  waa  dniv 
elected.  Upon  this  five  issues  are  joined:  and 
tbe  first  issue  you  are  to  try,  gentlemen,  is. 
Whether  Elles  was  a  iurat  r  And  we  shall 
shew  be  vi^aa  first  elected  a  freeman,  and  then, 
in  due  manner  and  form,  a  jurat.  The  second 
issue  is.  Whether  tbe  mayor,  jurats,  and  com* 
monahy  offht  town  and  pprt  of  New-Romoeyn 
did  chuse  the  defendant  Elles  noayor  f  Gen- 
tlemen, in  this  town,  we  see,  there  are  twenty- 
one  voters:  Wightwick  stood  in  opposition  to 
Elles  I  the  town  clerk  look  tbe  poll ;  and  oi^ 
casting  it  np,  there  appeared  to  be  for  Elleii 
eleven  rotes,  and  for  Wightwick  ten ;  so  that 
Elles  was  daly  chosen  mayor.  Bat  another 
person  pretended  to  take  the  poll,  and  set  down 
such  persons  as  be  thought  fit,  and  amongst 
them  Gibbon  and  Darby,  as  voters  for  WigSt- 
wick ;  and  that  cast  the  mi^rity  of  roters  on 
Wightwick :  but  Darby  and  Gibbon's  votca 
ought  not  to  have  been  taken,  their  right  bdng 
by  marrying  freemen's  daughters;  whereat 
tnere  is  no  such  custom,  nor  ever  was,  nor  e?er 
attempted  till  the  year  1738,  when  it  waa 
set  up  by  this  Gibbon  :  and  tberenpon  the  Cor* 
poration  ordered  it  to  be  entered  in  their  booka^ 
that  be  was  not  to  be  admitted,  for  that  there 
was  no  such  custom  $  which  we  shall  call  onv 
witnesses,  and  fully  prove  to  yon. 

Tbe  third  issue,  gentlemen;  Is,  Whether  the 
defendant  Elles  was  doly  sworn  Into  tbe  offico 
of  mavor,  in  manner  and  fond  as  by  his  plea 
he  bath  alleged  P  And  we  shall  shew  yon,  that 
be  was  sworn  by  tbe  town^derks  hdbre  tbe 
mayor. 

The  fourth  issue  b.  Whether  EUea  took  bis 
eorporal  oath,  for  the  due  execution  of  the  office 
of  mayor,  according  to  the  form  and  effisct  of 
the  letters  patent? 

Tbe  fifth  issue  is.  Whether  the  defendant 
Elles  was  sworn  according  to  the  manner  and 
form  as  the  mayor  of  Sandwich  is  sworn? 

Gentlemen,  we  shall  call  our  witnesses,  and 
make  it  plainly  appear,  that  these  issoes  aro 
for  the  defendant  Elles;  and  then  we  hopo 
yon  will  find  a  verdict  for  him  aC€orduigly« 

Mr.  Mank.  My  lord,  in  order  to  be  a  jurat 
he  most  be  a  freeman. 

L.  C.  J.  Eyre.  Was  he  a  jurat? 

Mr.  KnomUr,  He  acted  as  a  jurat. 

8erj.  IkameU,  His  acting  as  a  jurat  is  cvi- 
dence^nn'sNi/acie,  that  he  was  a  freeman. 

X.  C.  J.   WiUyoQ  admit  he  waa  a  jurat  ? 

Mr.  Manik,  They  may  go  on  ^  I  aban 
make  no  bargains. 

8«j.  Darfi€U.  Swear  Mr.  Loftie.  (Which 
was  done.) 

Mr.  Mmr$k.  What  do  tbey  call  him  to  F 
We  object  to  him. 

Serj.  DamelL  To  pt^o  an  aawnbiy-beok. 
Mr.  lioftio,  is  (hat  the  entry  of  BOoi*0  otcetton 
tobeajurat?-— I^ie.  Ye8» 

Seij.  Dameil.  Head  it, 
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.'  ^JohD  Tooke,  mayor.  At  a  cdtomon  as* 
•nMy  hcM  the  9Sd  Deeember,  1780,  mayer, 
vuffats,  and  comroooaltjndaly  elected  Edward 
Mtcbebr  and  Riebard  JSttet  to  be  jurats.'* 

» 

BJfr.  X^ic^*  I'be  eWcUon-day  is  the  25th  of 
Itlarcb. 

'  X.  C.  J.  This  proves  an  election  the  23d  of 
December,  1730.    Was  be  duly  sworn  ? 

Serj,  Baynes.  Yes,  my  lord.  Bead  his 
Swearing. 

*  Ajttodatt  tciAm  I 

M  4  January,  1780,  Batchelor  and  Elles  took 
Ih^  oath  of  jurats." 

>  £.  €.  /.  Go  on,  isaae  by  issoe :  first.  Whe- 
ther EMes  was  a  jurat?  They  insist,  by  cus- 
tom, the  jurats  nrast  be  sworn  every  year  t 
^ve  H. 

•  itiij.  Darnel.  My  lord,  they  bare  given  us 
jMtioe,  that  every  qualification  of  the  jurats  ^d 
ii^seaien  wonM  be  objected  to. 

Mr.  Knowler,  A  jurat  (so  MS.  Q,,  mayor) 
ia  said  to  be  an  annual  officer.  We  shall  prove, 
my  lord,  that  EUeswaa  chosen  ibr  the  year 
ir84. 

*  X.  C.  J.  Mr.  WeRard,  yon  must  not  talk 
More  than  necessary. 

Mr.  Murth^  It  is  necessary  to  be  a  freeman. 
In  order  (^  be  a  jurat. 

Seij.  DameH.  A  man  is  a  jurat ;  is  it  ne» 
•easary  be  be  a  freeman,  in  order  to  be  qualified 
fbr  ajurat? 

'  Mr.  JlfarsA.  If  the  ent^y  be  sufficient,  it  is 
lioedlesB  to  go  on. 

L,  C.  J.  The  qualifications  of  a  jurat  are,  s 
jurat  he  must  be,  to  be  a  mayor  ;  for  a  jurat, 
hie  must  be  a  freeman. 

Mr.  Marth,  These  points  are  often  disputed. 

X.  C.  J.  Dispute  what  you  will ;  but  he  was 
owned  a  freeman  by  the  corporation  when  he 
w«8«iade  a  jurat. 

Mr.  MfKftA.  He  was  sworn  before  the  mayor 
and  jarats  oujv. 

L,  C.J.  The  entries  are  aH  so.  Nothing 
has  been  read  to  shew  they  might  not  swear 
km.  If  he  was  sworn  by  the  mayor  and 
jurats,  ttiat  must  he  proved  r  we  had  nothing 
of  ihat  in  the  laat  cause, 

Seij.  Darnell.  The  question  is.  Whether  the 
major  part  of  the  mayor,  jarats,  and  common- 
alty, did  duly  chuse  him  mayor,  aocording  to 
the  form  and  effect  of  the  letters  patent  ?  and 
in  order  t<f  prove  that  he  was  duly  chosen»  we 
are  to  shew  what  were  the  number  of  jurats 
and  freemen  that  Toted  for  Eiles ;  ibr  which 
purpose  1  shall  call  itlr.  Loftie. 

Mr.  Marth*    We  object  to  IxiiUe :    be  was 

one  of  the  persons  who  voted  for  Elles,  and 

therefore  has  given  his  opinion  already. 

^  X.  C.  J.   I  never  knew  it  denied  a  corpora* 

tion-man  that  voted  ;    he  is  a  legal  witness. 

Serj.  Tkurwell.  Mr.  LofUe^  were  you  present 
at  the  last  election  of  a  mayor  for  f£omney  i 

Loftie.  Yes. 

Serj.  Darnell.  Where  was  it  made  ? 

Iqfiie.  At  St.  Nicholas. 
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Serj.  DameH.  What  number  of  ftreomn 
were  present  and  voted  ? — Lqftie.  Twenty-eot. 

Mr.  Lacy.  Are  you  town-derk  t^  Rsuiney  f 
Do  you  keep  a  book  ^-^Loftie.  Yes. 

Mr.  Jjacy.  Where  is  that  book  ? 

Ltftie.  Mr.  Wel1ard.took  it  awsy, 

Mr.  Wellard.  Here  it  is. 

Loftie.  Mr.  Wellaid  and  Mr.  Wigbtwkk 
took  away  the  books,  and  Mr.  Wightwickbai 
entered  the  proceedings  of  tbst  day  himself. 

L.  C.  J.  Are  there  any  entries  made  by  yoi 
of  the  proceedings  of  that  day  ? 

LofHe.  I  have  a  copy  of  the  poH,  mylori 

X.  C.  J.  Why  were  they  not  entered  ? 

Loftie.  Because  Coates  insisted  I  aheuU 
tslce  the  poll  according  to  the  minutes  Ibey  hU 
taken. 

X.  C.  J.  And  you  did  not  think  it  right  f 

Loftie,  No,  my  lord ;  because  tbey  bid 
taken  Gibbon  and  Darby's  rotes,  wfae,  I 
lihought,  bad  no  right  to  Tote. 

S^'.  DamelL  You  take  an  oseUi ;  whitb 
that  rath  f 

Loftie.  T9  enter  faithfiilly  and  right  tB  Iht 
proceedings  of  the  corporation. 

X.  C.  J.  You  did  not  make  an  entry  ef  die 

II,  because  every  body  did  not  sgree  to  it; 
ut  you  took  a  copy  of  the  poll.  Read  Itt 
oath  of  the  town -clerk. 

Ajuodate  rea^ : 

9lr.' inowler.  Read  the  poll  egaia. 

Lffftie.  ««  Wightwickand  Elles--Tbe  vohi 
fbr  mayor— 

«<  For  Wightmkk  :-^ohn  Coatei,  «q- 
Wtghtwick,  Batchelor,  Button,  Bai^ 
Joshua  Coates,  Odiham  Coatet ,  WibsD,  Bd> 
fenden,  Dree.** 

These  were  all  that  voted  for  Wightwjji 
but  Gibbon  and  Darby,  vrho,  I  spprebeodM, 
had  no  right  to  vote ;  and  therelbre  1  did  sit 
Insert  their  names. 

**  For  Ellet  .-—Himself,  Robert  MawJ. 
Norman,  Tookey,  Smith,  John  Mi»aji 
Weeden,  Langdon,  Loftie,  Beojamki  (W 
William  Gray. 

Mr.  l^arsh.  Darby  and  Gibbon  were  tbo^ 
biit  you  did  not  take  theii^  Totes.— Wss  nobodf 
lelse  there  ?  Did  not  Mr.  Papillon  and  Welhtd 
send,  that  they  might  be  admitted  to  oone  Ib 
exercise  their  finnchise  of  Toiing  f 

Mr.  Lacy,  I  desire  to  see  the  poll-psper,jlg 
very  paper  you  took  in  the  church,  Mr.  l^: 

Mr.  Loftie  produces  fhe  polUpaper,  as  h^Kt* 

Mr.  Lacy.  Did  not  you  tike  another  Urt^r 
poll? 

Mr.  Loftie  produces  another.'  * 

Mr.  Lacy.  He  took  one  list,  and  A^>  ^ 
Blles's  direction,  took  another.    Read  it 

Mr.  Xo^  reads  another  poll. 
«<  For  Wightwick  :-^ohn  Coates,  ej 
Wiffhtwick,  Batchelor,  Button,  B^ 
Josbin  Coatea,  Odiham  Coates,  Witsoo,  Bw* 
endcn.  Dree,  John  Darby,  John  Gaw»» 
Pnpttton,  Wdterd.'' 
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**  For  £//a:--£Uet,  Robert  MascaU,  Nor- 
mao,  Tookey,  Smith,  John  MascaU,  Weedeo* 
Uagika,  Loftie,  BeDJamm  Cobb,  WiliUm 
Grtv." 

Mr.  Marsh.  Where  does  this  assembly 
neetf 

Lrftie.  In  the  south  chancel  of  St.  Ni« 
cbolaa. 

Serj.  Darnell,  Is  the  door  ustiaily  kept 
•peo,  or  shut  ? 

Liftie.  Shat,  to  pre?ent  people  eonringf  in, 
who  ba?e  no  business. 

Mr.  Smith,  Which  of  the  tfro  polls  did  yon 
mioutedown  first? 
I^ie,  Tbie  last-delivered. 
Mr.  Mar$h,  My  lord,  this  is  the  principal 
inoe;  and  we  object  to  the  evidence  of  this 
penoQ  who  voted  for  this  mayor.  He  has 
^ven  bis  opinion  already ;  and  therefore  I 
lubmit  it  to  your  lordship,  whether  he  is  a 
legal  e?idenceP  Or  otherwise  we  insist,  the 
persons  taken  down  as  pollers,  that  they  are 
more  in  number  than  be  has  given  an  account 
•r.  iccordingf  to  his  list,  they  are  bnt  ten ; 
bat  there  must  be  four  votes  n/ore  added,  two 
•f  which  are  persons  not  numbered  by  him. 

My  lord.  Darby's  and  Gibbon's  rights  to 
vole  depentl  upon  their  being  free  of  this  corpo- 
ration ;  and  if  we  shew  they  are  free,  and  are 
admitted,  it  will  be  sufficient  reason  for  putting 
Ibem  on  the  poll  for  Wightwick ;  and  then 
Elles  cannot  be  mayor.  Besides  there  is  Air. 
Papillon's  right,  w'ho  was  not  in  the  church, 
because  the  door  was  shut  withb-side ;  and 
Mr.  Wellard  was  also  a  freeman,  and  he  could 
sot  cone  in,  the  door  being  shut.  We  shall 
•hew  you,  gentlemen,  their  qualification,  and 
that  they  could  not  get  into  the  church  ;  that 
tbey  went  to  the  door,  but  there  was  no  ad- 
mission to  be  bad ;  that  they  sent  in  a  letter  to 
the  mayor,  and  demanded  admittance ;  and  if 
tbey  had  been  let  in,  they  had  voted  for  Mr. 
Wi^fatwick;  and  they  having  a  right,  and  as- 
Mrting  that  right,  these  votes  ought  to  be 
allowed  to  them. 

Id  the  first  of  the  late  king,  there  was  the 
one  of  the  mayor  of  Hyihe  tried  before  niv 
lord  Macclesfield  at  this  place.  Two  persons 
offered  their  votes  at  the  poll,  and  being  re- 
I'oaed  by  the  presiding  omcer,  the  Court  was 
of  opinion,  they  were  good  votes.  And  tbere- 
ftre  we  humbly  hope  your  lordship  will  allow 
these  to  be  good  votes,  and,  in  consequence, 
that  the  jury  will  find  for  us. 

Mr.  Lacy.  The  issue  now  before  your  lord-v 
•bip  is,  whether  the  major  part  of  the  jurats 
and  commonalty  did,  or  did  not,  chuse  the  de- 
fendant £ltes  mayor  i"  By  Loftie's  poll  it 
appears,  there  were  eleven  votes  for  Elles, 
and  ten  for  Wightwick :  so  that,  if  either  of 
the  foar  votes  disallowed  by  him  shall  appear 
to  be  good,  then,  gentlemen  of  the  jury,  they 
do  not  prove  their  issue.  As  to  Mr.  Papilloo, . 
■«  is  a  freeman,  admitted  and  sworn;  and 
Ibough  his  vote  was  refused^  he  tendered  it, 
and  sent  in  a  note  in  writimr,  sigoifyiog  to  the 
•ayor  that  he  voted  for  Wightwickn  and*  is 


therefore  argood  vote.  Attd  a»  te  Darby  tiid 
Gibbon,  we  submit,  wbethen,  being  sworn, 
they  are  not  in  the  exercise  of  their  olfice,  and 
ought  to  l>e  allowed  good  votes.  We  shall  call 
\Our  witnesses,  and  shew  the  entries  of  Gibbon' 
and  Darby.— Mr.  Loftie,  look  upon  the  book  i 
is  it  your  hand- writing? 

Lqftie,  Yes.  Reads: 

«'  J.  Coates,  mayor.  Be  it  remenbered,  at 
a  court  of  record  held  the  35th  of  Marebi  1(794, 
the  corporation  having  been  served  with  a 
writ  of  Mandamus,  Gibbon  and  Darby,  de- 
manding their  freedomsy  were  admltfied  and 
sworn.**  . 

Mr.  Marsh,  Where  is  Mr.  PapilloQ  and  Mr. 
Weljard's  entry  ?  .    j     . 

L.  C.  J.  Gibbon  and  Darby  were  admitted 
before  the  election  ?-->'£o/rie.  Yes,  my  lord.    ' 

L.  C.J.  How  came  yon,  tben»  to  mAm 
their  votes  ?  .  .        j 

Lqftie.  Because  I  thought  there 'was  an 
order  made,  that  they  should  not  be  admittejl 
to  vote. 

L,  C:J.  Were  they  elected  by  the  mayor 
and  jurats? — Loftie,  Never,  my  lord. 

Mr.  Wellard.  Read  my  election,  and'  then 
read  my  swearing. 

Associate  reads : 

'<  Nicholas  Durrant,  mayor.  At  a  com  mom 
assembly  of  the  town  and  port  of  New-Roni- 
ney,  in  the  common  place,  October  20,  17 SO^^ 
Nicholas  Durrant,  mayor,  ^c.  ele^d  CbarJea 
Wellard,  an  inhabitant  and  to'wn-clerk^  to  be 
a  freeman  of  this  town  and  port ;  and  he  was' 
ordered  to  be  sworn,  more  solitOf  according  to 
brotherhood  and  gbuestling." 

"  December  19,  1720,  be  was  swor^  and* 
admitted.'* 

Serj.  Dame//.  Isthattbeass^inUly-bookr? 

Mr.  Wellard.  Yes. 

Serj.  Darnell.  My  lord,  all  tbe  entries  of 
sireariflg  these  people  are  in  the  assembly-, 
book,  and  therefore  it  is  but  a  delegated  pawer.: 

Mr.  Lacy.  Read  the  mandate  for  chusiog 
two  barons  to  send  to  parliament,  ^ 

Associate  reads : 

**  Whereas  a  mandate  for  chushig  two 
barons  was  read,  the  mayor  and  jurats<^^— ** 

Mr.  Marsh.  Read  Mr.  Papiilon^s  electioaj 
and  swearing. 

Astociate  reads : 

«*  New-Romney,  si.  nmydfj'  At  sr 

common  assembly  of  the  said  town  and  port  of^ 
New^Romney,  held  in'  the  cemmbn Jplece 
there,  the  23rd  of  Mardi,  1731,  elected  Davtd 
Pnnillon  a  freeman  of  this  town  and  port ; 
ana  he  was  sworn  and. admitted,  more  so/t7% 
according  to  brotherhood  and  ghuestling."      ^ 

Mr.  I)o(2£(  called  and  sworn. 

;  Mr.  Marsh,  Were  vou  present  at  the  lasl 
eleotion  for  mayor  ? — Dodd.  Yes.  . 

Mr.  Marsh,  Was  Mr.  Papillou  there ^ 
.  Dodd,  Yes  '^  but  he  was  not  in  the  chuich*: 
JWr.  J(f(sr«Ao  And  kQfv  camq  he  n^t  lo  g^t «  ? 
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Dodd.  ficcftiise  the  door  was  lockeil. 
Mr.  Martk.  Did  he  try  to  get  in  ?— - 

Here  the  Chief  Justioe  was  tuld  by  a  by- 
stander, that  a  person  was  taking  Notes ;  on 
which  he  asked, 

L.  C.  J.  Who  is  it  ?— Who  employed  yon  ? 
Give  me  the  paper.  [On  which  the  Notes 
were  deliTered  to  him ;  and,  after  lurniog 
tbm  over,  he  said,  with  some  warmth,]  I 
obserTe  my  name  in  it:  whom  were  you  em- 
ployed by  to  talce  those  Notes  ? 

Short- ksnd  Writer.  My  lord,  I  was  em- 
ployed by  a  gentleman  concerned  in  the  event 
of  these  issues. 

L,C.J.  Who? 

Short-hand  Writer,  Mr.  Papillon  desired  me 
toaUend  and  take  Notes. 

Then  the  Chief  Justice  called  cross  the 
Court  to  Mr.  Papillon : 

L.  C.  J.  Mr.  Papillon,  here  is  a  man  taking 
Notes,  that  says  you  emploved  him. 

Mr.  PapiUati,  Yes,  my  lord,  1  desised  him 
to  attend,  and  take  Notes. 

X.  C.  J.  Who  is  be  ?  I  observe  my  name 
in  several  phuses.  I  suppose,  1  shall  next 
week  have  my  name  in  print. 

Mr.  Papillon.  My  lord,  it  is  no  common 
4iort- hand  writer;  it  is  Mr.  1  never 

knew  it  was  a  crime  to  take  Notes  in  a  court 
where  your  lordship  sat. 

L.  C.  J.  Well,  1  hope  you  are  the  better 
for  them. 

Mr.  PapiUon,  1  think  I  am,  my  lord  ;  and 
on  some  occations  they  have  been  of  great 
use  to  me. 

L,C.J.  I  am  glad  to  hear  that. 

Mr.  PapilUm,  Your  lordship  presides  here ; 
•0  do  with  the  papers  what  your  lordship 
pleases. 

L,  C.  /.  No,  no.  Now  I  know  it  is  done 
by  authority,  if  1  see  any  thing  in  print,  I 
shall  know  where  to  apply. 

Mr.  Papilhn.  It  is  no  reason  to  suppose,  it 
should  come  from  me,  if  your  lordship  does ; 
there  are  great  numbers  now  taking  Notes,  as 
well  as  Mr.  and  it  may  sure  come  as 

well  from  any  of  them.  My  lord,  I  never  was 
a  libeller,  nor  ever  in  mvlife  eocourai^ed  a 
publication  of  this  sort.  We  are  all  liable  to 
accusations  of  this  sort :  I  have  seen  many 
fidshoods  printed,  but  never  thought  them 
worth  my  notice.  My  lord,  f  am  not  an- 
swerable: do  with  the  Notes  what  you  will. 

X.  C  J,  No ;  since  it  is  yoor  writer,  let  the 
man  hare  his  paper,  and  go  on. 

The  Notes  being  out  of  the  Short- hand 
Writer's  possession,  he  could  not  take  down 
what  was  said. 

X.  C.  /.  There,  take  down  that,  and  print 
it  too,  if  you  will ;  I  dooH  care ;  though  1 
don't  ny  it  is  law,  nor  will  justify  it  as  such. 

Mr.  Papilhn,  Here,  give  me  tlie  Notes  : 
let  my  lord  have  them,  since  they  give  offence. 

X.  C  J.  No,  I  will  not  have  them.    Let 
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the  man  have  his  paper  again,  siaee  it  ii  dons 
by  authority. 

Mr.  PapUlon.  My  lord,  pray  do  what  you 
please  with  them ;  cut  them  to  pieces,  or  put 
them  in  the  fire. 

X.  C.  J.  No,  no.  Let  him  goon, since  he 
is  vour  writer. 

Mr.  Papillon.  Then  prsy  let  him  go  on 
without  reflections. 

Mr.  Lncjf,  Prayv^Mr.  Dodd,  where  did  they 
assemble  ? 

Dodd,  They  went  from  Mr.  CoatesV 

Serj.  Darnell,  Did  Mr.  Papillon  and  Mr. 
Wei  lard  go  with  the  tieople  to  die  church  ? 

Dodd,  No. 

Mr.  Marsh,  Was  Mr.  Papillon  there  ? 

Dodd,  Yes. 

Serj.  Darnell.  Why  could  not  be  fro  iuta 
the  church,  as  well  as  Coates  and  the  rest? 

Dodd,  I  do  not  know. 

Serj.  Darnell.  Did  you  see  tlie  major  go 
from  the  house  f-^Dodd.  Yes. 

Serj.  Darnell.  What  time  did  they  go  f 

Dodd.   At  two  o'clock. 

Mr.  Marsh,  Is  that  the  usual  time  ? 

Dodd.  Yes. 

Mr.  Marsh.  How  long  was  the  door,  locked 
before  Mr.  PapiUon  and  Mr.  Wellsrd  csme.^ 

X.  C  J.  Did  the  mayor  and  jurats  see  tbem 
coming  ? — Dodd,  I  do  not  know. 

Serj.  Darnell,  Is  it  not  usual  to  lock  the 
door  on  such  occasions  I* 

Dodd,  Yes ;  and  not  to  open  it  till  the  dec* 
tion  is  over. 

Serj.  Dame/;.  Did  Coates  or  Wi{;btwick 
give  orders  to  shutout  Mr.  Papillon  or  Wdr> 
lard  ? — Dodd,  I  do  not  know. 

Serj.  Darnell,  Was  any  body  shot  oat  be- 
sides?— Dodd,  Several. 

Mr.  Knowler,  How  long  Wtf  Mr.  Wellifd 
in  town  before  the  election  r 

Dodd.  'About  five  weeks. 

Mr.  KnowUr.  Whose  house  was  he  atdoruig 
that  time  r—Da(/i.  At  Gibbou^s. 

Mr.  Knaoiler,    How  long  was  it  after  tbe 
door  was  shut,  that  Mr.  Papillon  and  Mr.  Wd-. 
lard  came  to  apply  to  get  in  ? 

Dodd,  A  minute  or  two. 

Mr.JTmw/er.  Why  dM  they  not  spplj  to 
the  door-kee|)er  to  be  let  in  ? 

Dodd.  1  do  not  know. 

Mr.  Marsh,  Did  you  ever  know  a  freemss 
refused,  that  came  and  applied  to  be  let  ia,  s 
little  after  the  door  was  shut? 

Dodd,  Yes. 

Serj.  Baynes,  Was  any  particnUr  memff^ 
sent  to  tbe  mayor  by  Tftr.  Papillon  or  Mr» 
Wellard  f-^Dodd.  Not  that  I  know  of. 

Mr.  Wellard  sworn. 

Mr.  Marsh.  Mr.  Wellard,  yon  were  with  Mr. 
Papillon :  Pray,  give  an  account  of  hif  gwt^ 
to  church,  and  bis  demand  to  come  in. 

WeUard.  I  went  with  him  to  tbe  cboreb, 
where  the  election  was,  in  order  to  foic  ftr 
Wightwick.  As  we  were  going,  we  saw  ibt 
whttcss  last  examined,  and  desired  Inm  to  lake 
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D0dee  we  irM  for  that  paroose.  We  went 
up  to  the  doon,  and  foand  them  fastened 
withtD. 

Mr.  AfartA.  Did  yon  obserre  toj^  bodj 
abM  the  doon  ? 

WtUard.  Yea,  the  roayor'a  senraDt  and 
etfaen.  1  knockcMl  and  pushed  at  the  door,  hot 
Bobody  came,  or  ga?e  any  answer. 

Mr*  Marih.  And  by  what  method  did  yon 
aeavaint  the  aasembly  that  von  were  there,, 
and  desired  admission,  in  order  to  give  y6nr 
Totes  ? 

WeUard.  We  sent  in  letteiv  to  the  mayor, 
to  acquaint  him  we  were  at  the  door.  We  gare 
the  letters  to  Mr.  Wightwiek,  and  desired  him 
to  delirer  them  to  the  mayor.  We  expected 
le  be  denied,  and  therefore  gkre  letters  to 
Wk^htwick,  to  deliver  to  the  mayor. 

£.  C.J.  Mr.  Wellard,— If  yon  will  not 
bdsi',  I  cannot  help  it  They  went  to  the 
eboreh  ;  yon  came  after,  and  tried  to  get  in. 
You  sent  in  a  letter  to  the  mayor  by  Wight- 
wick;  how  could  that  beP  because  he  was 
gone  into  the  church  before. 

WeUard.  My  lord,  I  gave  Mr.  Wightwiek 
my  letter  to  carry  in  with  him,  before  he  wtot 

L.  C.J.  It  was  to  acquaint  him,  you  were 
ready  to  come  in,  and  give  your  vote  P— Can 

Ki  tell  whether  Wightwiek  delivered  that 
er  or  not? 

WeUard.  Yes,  my  lord;  he  told  me,  after 
the  election  was  over,  he  had  defivered  it.< 

Mr.  Manh.  Did  you  not,  mi  the  day  of  the 
elsclion,  dfaie  with  Coates  P  Did  not  the  mayor, 
aadi  all  the  jarats  and  freemen,  dine  there,  and 
go  ftmii  thence?  And  if  you  had  had  a  mind, 
enoM  you  not  have  got  in  with  them  P 

WeUard.  No ;  the  mayor  told  us,  tf  we  had 
ft  mind,  we  should  not  come  in. 

Mr.  KwmUr.  Were  yeu  not  in  the  church 
before  the  bnsiness  was  over?  Did  not  you 
conEM  iaio  the  ehaneel  P 

WMtrd.  Not  till  after  the  mayor  was  sworn, 
and  hadpossession  of  the  staff. 

Mr.  ItnoB^.  Did  y  00  then  tendler  yourself 
to  FOtn  f^Wellard.  No ;  it  was  all  over. 

Soij.  Dmmell.  You  dined  with  Coates;  did 
yo«  piognoadcdie  there  would .  be  a  shutting  of 
Ike  door,  and  a  refusal  P 

WeUard.  Yes;  because  the  mayor  had  told 
fiS^  we  should  not  come  in. 

9m.  ThmdL  Did  yoo  write  word  Mr. 
Ftoilion  was  with  yoo  ? 

WeUard.  I  sent  in  the  fottftWingletter :  (Pn^ 
iocet  and  reads  it) 

**  Mr.  Mayor  ;--I  am  at  the  charob,  and 
demaDd  to  be  admitted,  to  give  my  vote  a9 
others  for  mayor.  If  I  am  denied,  pray  take 
notice,  that  I  give  my  vote  for  Mr.  flumpbry 
Wi^iwick  to  be  mayor  for  the  year  ensuing, 
I  being  at  this  time  a  resiant  in  this  town. 

"  C.  WMJ.4Rn." 

Seij.  BamelL   Whose  advice  did  yon  write 
at  letter  by  P 

WtUard.   1  deitnnir  lo  that  question.     In 
yoint  of  law  1  otight  not  to  answer  ft. 
YOL.  XVII.  \ 


£.  C.  J.  I  think,  Mr.  Wellard/^oo  should 
answer  the  question,  because  it  is  an  indifferent 
qoestion. 

Wellard.  Mr.  Papillon  and  I  eonoeiied  it, 
in  order  to  preserve  oar  rights. 

£.  C.  J.  You  thought  they  would  not  let 
yon  in ;  therefore  you  wrote  fliis  letter,  and 
sent  it?'— WeUard.  Yes,  my  lord.. 

Mr.  Lacy.  Did  Mr.  Papillon  write  this 
letter  ? 

WeUard,  1  know  his  hand ;  I  siiwkim  Wilta 
it,  and  deliver  it  to  Wiglitwick. 

Auociate  reads : 

^*  Mr.  Mayor ;  I  am  at  the  church,  and  de-. 
Qiand  to  be  admitted,  to  give  my  vote,  as  others, 
for  mayor.  If  I  am  denied,  pray  take  notieei 
that  I  gire  my  vote  for  Mr.  Humphry  Wight^ 
wick  to  be  mayor  for  the  year  ensuing,  I  biitt^ 
at  this  time  a  resiant  in  this  town. 

«D.  Papiixon.'' 

Mr.  Batchelor  called  and  sworn. 

Mr.  Lacf.  Look  npon  the  two  papers  signed 
Papillon  and  Wellard ;  were  they  delivered  by 
Mr.  Wio^htwick  to  the  mayor  ? 

Batckdor.  I  saw  Wightwiek  deliver  them 
to  Coates,  the  mayor. 

Mr.  Lacy,  Was  it  before  or  after  the  Choicief? 

Batchelar.  It  was  before  ;  and  the  niajrer 
said,  he  would  admit  no  foreigners  to  come  in. 
The  mayor  shewed^he  letters  aboot,  and  gav« 
them  to  me  to  read,  and  toid,  he  would  aiaiiitt 
no  foreigners  in. 

Mr.  Lacy.  Had  the  frcfemen  g4v^n  thdl 
votes? 

Batchelor.  No;  they  were  gone  to  the  diaii^ 
eel  to  vote,  but  had  not  voted. 

Mr.  Lacy,  Did  y<tn  see  the  letters  delivered 
to  WightvvickP— rJcf^Ae/or.  No. 

Mr.  Lacy.  How  do  yoo  know  theflU  to  be  the 
same  P 

Batchelor.  Because  they  were  open.  I  saw 
Coates  sign  at  the  bottom,  *<  This  was  brought 
me  at  the  time  of  the  election  of  mayor,  and 
we  refused  it" 

Mr.  Knomkr,  Did  Coates  acquaint  the  as- 
sembly  he  had  received  such  letters,  and  resolv^ 
not  to  admit  them  P— BafoAe/or.  Yes. 

Mr.  KnatoUr.  Did  any  other  persoa  demtnd 
to  he  admitted  t— Batchelor,  No. 

Mr.  KnomUr,  Did  yoo  ever  know  any  fn* 
Ireigners  vote  for  mayor  P-^Ba<eAe/br.  No. 

Mr.  Manh.  Was  there  time  for  them  to  havd 
given  their  votes,  if  they  had  been  letm  assuoA 
as  the  letters  were  delivered? 

Batchelor,  Yes ;  they  were  just  gone  out;, 
arid  hardly  got  into  the  chancel,  before  Wight- 
wiek delive^ihem. 

L.  C.  J.  Did  you  ever  Ymir  any  one  let  x^ 
Sftier  die  door  was  shut  P 
-    Batchelor.  No,  my  lord. 

Mr.  Lacy.  After  the3r  are  let  into  the  church, 
and  the  door  shut,  cannot  a  freeman  be  let  in  r 

Batchelor,  J  never  knew  or  remember  it  iii 
my  life,  after  the  church  \ioor  shut. 

L,  C.J.  Did  yon  ever  know  or  hear,  that 
3H 
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Coat€8  was  to  make  the  election  toid,  as  their 
friend,  by  refusioi^  to  let  them  io^  Coates 
voted  for  Wightwick,  and  knew  that  on  refusal 
it  would  be  «  void  election.  If  people  that  bad 
a  right  were  excluded,  I  think  it  a  void  elec« 
tion. 

Mr.  Ijacy,  My  lord,  they  all  joined  to  ex- 
clude foreigners. 

Mr.  PapilUm  called  ;   and,  Whilst  swearing, 

•  Serj.  Dafnell,  So  they  were  to  serve,  or 
swear  for  one  another. 

Wellard.  I  don't  know  what  yon  mean  bv 
that  insinuation  :  we  regardan  oath  as  much 
as  you  do. 

Serj.  Darnell.  My  lord,  Mr.  Wellard  says,  f 
insinuated  Mr.  Papillon  would  assert  a  false- 
hood.    1  scorn  it;  I  said  no  such  thing. 

Mr.  Marth.  Pray,  Sir,  give  an  account  what 
passed  on  or  before  the  day  of  election. 

Tepillim,  There  was  an  insinuatiou,  that  1 
designed  to  vote  at  the  election  for  mayor;  on 
which  they  applied  to  the  mayor,  to  know  if 
be  would  admit  me.  He  told  ihem.  No ;  and 
it  was  refused  at  the  instance  of  the  gentlemen 
of  the  other  side.  I  do  not  know  that  [  thought 
of  voting  before ;  but  then  I  asked  the  mayor 
about  it,  and  he  refused  me,  because  I  was  their 
membipr,  and  therefore  ought  not  to  meddle.  I 
did  not«huse  to  make  any  disturbance,  and 
therefore  -wrote  the  letter,  and  then  followed 
myself;  as  soon  as  I  could.  I  delivered  the, 
letter  to  Wight  wick,  to  give  it  to  the  mayor.  I 
desired  him  to  take  notice,  1  insisted  on  my 
Totei  I  Waited  all  the  tinie  of  the  election  at 
the  churoh-door,  but  could  not  get  in.  Coates 
lias  put  me  to  much  trouble,  find  was  always 
my  eneniy. 

BeQ,^JDameU.  Did  not  Coates  vote  for 
Wightwick  ?— Pout/^on.  The  poll  will  tell  yon. 

Serj,  Darnell,  lie  voted  on  your  side.  Kead 
4ie  letter. 

Attociate  reads : 

**  Mr.  Mayor,  I  am  at  the  eburch*door,6^c." 
verbatim  as  Air.  Wei  lard's  letter. 

Serj,  Ba^fnci.  Did  yon  see  the  men  go  to 
foteP 

Papillm,  I  cannot  be  sure  ;  but  1  thoogbt 
the  properest  time  to  be  refused  was  when  they 
were  assembled.  I  did  not  desigB  to  make  a 
disturbance,  and  therefore  delivered  a  letter  to 
Mr.  Wigbtwick;  and  afterwards  1  knocked  at 
the  door,  which  was  shut.  The  proclamation 
iras  ready  to  be  read ;  for  there  was  great 
reason  to  think  there  would  be  a  disturMnce 
created. 

Serj.  Boyaei.  Might  yon  not,  upon  your 
oath,  have  gone  in  with  the  other  gentlemen, 
if  you  bad  thooght  fit  ? 

PapUion.  I  oelieve  not,  upon  my  oath ;  be- 
cause Coates  told  me,  be  would  not  admit  me. 

*  Mr.  KnoaUr^  Did  you  not  stay  in  Coates's 
parlour  ourposely,  when  be  went  out|  that  the 
church-door  migot  be  shut  ? 

PapUlon.  J  cannot  tell. 

Ux.Kwmkr.   Pray^Sir^  ctoollectTOurself* 
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PapUlon.  Upon  my  oatb,  I  eaanot  neilleet 
whether  I  was  then  in  the  house ;  I  thiokaol. 

Mr.  Kn^wler,  Was  there  any  distoiiiaace  it 
theeleciion  f 

PapUlon,  No;  they  knew  the  procUunatisa 
was  ready. 

Mr.  Knoaler,  Were  there  not  other  geade- 
men  resiant,  as  well  as  you,  refused  ? 

PapUlon,  I  believe  noL 

Mr.  Knowler,  How  long  bad  you  been  a 
resiant  ?  Did  not  you  come  the  day  before 
tlie  election  f 

Pajnllon,  I  cannot  recollect  as  to  the  day. 

Seij.  Darnell,  You  say  in  your  teller,  jsa 
were  resiant ;  pray,  Sir,  how  long  bad  you 
been  so  P  < 

PapUlon.  I  cannot  recollect  If  yoaslloir 
my  letter  is  a  good  demand,  1  will  ezplaio  it 

Mr.  Smith,  Would  there  not  have  beea  t 
disturbance,  if  you  had  rushed  into  the  church  ? 

PapUlon,  l^pon  my  oath,  I  beliere  there 
wonld. 

Mr.  Lacy,  My  lord^  we  submit  this  iflsc 
here. 

Serj.  Darnell,  May  it  please  your  hvddHp, 
and  you  gentlemen  ot  the  jury ;  thii,  my  lord, 
is  the  principal  tssoe  ;  and  the  gentlemen  ot' 
the  other  side,  in  order  to  prove  tmita  mtjontjr 
did  not  chuse  the  defendant  £lles  mayor,  isy, 
that  this  poll  was  not  a  majority  of  the  whole, 
and  have  endeavoured  to  shew,  that  olber 
people  had  a  right  to  vote,  besides  the  permi 
who  appear  upon  the  poll ;  that  Gibbon  sad 
Darby  were  admitted  freemen,  and  their  roMt 
not  taken  ;  therefore,  instead  of  the  one  ma* 
jority  for  Elles,  if  they  bad  been  adoiitted, 
there  would  have  been  m  majority  of  one  foe 
Wigbtwick.  Now.  my  lord,  it  appeifs  fism 
the  evidence,  tliat  Gibbon  and  Darby  were  sd^ 
mitted  the  fety  morning  of  the  elccUoo,  not  hj 
the  mayor  ,jnrats»  and  oommonaky,  but  by  olber 
persons,  at  another  pUoe,  and  open  prodociBf 
Mandamus's.  We  shall  shew  yoo,  genlleiDeD, 
that  when  the  Mandamus's  were  broogbtt 
though  ihjjk  matter  had  been  a  great  while  kq« 
privatf^  it  was  unanimously  resolved,  at  a  com* 
mon  assembly,  That  no  freeman's  dsoglH^ 
should  by  marrjfing  entitle  her  huabsadiasi 
that  they  would  contest  any  aochctaimtt aw. 
We  shall  shew  you,  gentlemen,  that,  the  otj 
before  the  election  came  oo,  one  hundred  gsf' 
neas  were  oflered  to  one  man,  a  ^^^^^'^'^^^ 
neas  to  another :  hut,  when  neither  ^^^ Jf^ 
bein^  both  absolutaiy  rafiiaed,  then  the  Mswtar 
mus  was  produced,  and  two  men  sworn  is  tfes 
very  morning  before  theelection.  I  appeal totn* 
common  sense  of  every  man;  ii  there  aMpi^  ; 
tence  of  right  for  this  ?  The  swearing  tod  id*  i 
mitting  can  give  no  right ;  the  man  moff  ^  i 
legally  chosen  by  the  body :  but  this  was  ■» 
at  all  the  case ;  instead  of  this,  an  ^Tt 
made  by  the  assembly,  and  entered  uOf 
books,  that  the  Mandamus  should  be  cobbv* 

After  this,  they  offered  Mr.  PapilloniJ^  ^ 
Wellard  as  voters ;  and  their  prooeeduig  n 
t|ii8  is  as  extraordioiry  as  the  Vk»4»m9»>  a> 


"-Tl'iVp 


«S7J 


vpen  a  QmA-  Wamtitto. 


A.  D;  I7». 


[888 


is  true,  they  were  freemen;  but  oo  man  not 
resiant,  can  be  edmitied  to  vote  *y  and  therefore 
they  were  refoaed  by  the  body. 

But,  gentlemeo^  they  tell  you»  we  hate  done 
all  we  ceald ;  we  sent  in  letters  to  the  mayor, 
and  came  to  the  church  djDor,  in  order  to  i^et 
in,  and  were  refused  ;•  and  therefore  their  votes 
ooffht  not  to  be  objected  to,  as  they  stand  on  the 

Please,  gentlemen,  to  observe  how  this  affair 
Jias  been  cooked  up  between  Mr.  PapiHon  and 
Mr.  Wellard.  Wellard  tells  yoo,  the  letters 
vere  written  before  dinner  on  the  day  .of  the 
•lectin;  they  are  word  for  word  the  same, 
letter  for  letter.  The  subscription  is  exactly 
in  the  same  words:  "We  refused  it,  John 
Coates,  mayor."  Coates  had  itroposed  it  to  the 
boily,  and  the^  refused  it.  But  Coates  is  in 
Mx.  Papillon's  interest,  and  votes  for  him :  can 
|ie  say  this,  We  refused  this?  No,  it  is  only  to 
give  a  handle  of  complaint,  that  men  have  been 
imjnsliy  refused,  and  that  therefore  the  election 
is  void :  though  1  never  yet  heard  that  a  man 
was  to  be  admitted  to  vote  by  letter,  or  that  a 
vote  was  to  be  put  into  a  pocket 
4  As  to  the  Qsseof  Hythe,  the  men  were  ac- 
tually there  at  the  poll,  and  offered  their  votea 
/or  the  candidates,  and  were  actually  refused 
by  the  presiding  officer ;  and  if  he  refuses,  the 
person  has  his  remedy:  hot  I  never  before 
lieard  of  a  vote  put  into  a  pocket.  If  this  is  to 
lie  admitted,  there  can  be  no  certainty  in  any 
•lection.  A  corporate  body  assembled,  are  not 
to  be  broke  in  upon,  after  the  doors  are  locked, 
and  the  keys  taken  iu  (as  in  the  House  of  Com- 
laoDs)  to  prevent  confusion  ;  and  therefore  all 
Tight  of  votwg  is  excluded,  when  this  body  is 
ottoe  assembled.  Besides,  they  dined  with 
Cloaies,  and  might  have  gone  in  with  him,  and 
the  rest  of  the  freemen,  if  they  would :  but,  in- 
stead of  that,  for  particular  purposes,  they  say, 
No ;  we  will  not  claim  it  in  person,  we  will 
demand  it  by  letter. 

Upon  the  whole  circumstances  of  this  case, 
we  hope,  gentlemen,  it  has  been  clearly  made 
out  to  yon,  that  EUes  had  the*  miyority ;  that 
the  eleven  that  voted  for  him  were  legal  votes, 
and  that  but  ten  legal  votes  voted  for  Wight- 
wick  ;  and  therefore,  gentlemen,  that  you  will 
find  a  verdict  for  us. 

Beij.jB^ei.  My  lord,  the  gentlemen  of 
the  other  side  have  endeavoured  to  make  out, 
that  lour  iega)  voters  were  excluded ;  ,and  that, 
Gibbon  and  Darby  being  sworn  in,  though 
they  were  rejected  by  the  assembly,  they  i^re 
tA  be  looked  on  as  if  they  had  given  their 
votes. 

Tlia  right  of  voting  is,  |o  be  elected  by  the 
mayor,  and  jurats,  and  commonalty :  bnt  they 
were  never  elected,  or  July  sworn  in,  by  the 
nuMTor  and  jurats  ;  it  was  done  by  Mandamus: 
and  though  it  was  agreed  and-  resolved,  at  a 
cuoamon  assembly,  to  contest  it,  yet  the  mayor 
und  two  jurats  swore  them  in ;  and  th'erelore 
it  was  right  to  refuse  them  their  votes ;  and 
than  there  is  plainly  a  mnoribr  for  EUes. 
.  ADd,  genAtanan,MtaAb.f)i|^iia9dWel» 


lard's  TOtei,  if  there  be  any  fraud  or  collusion 
in  that  matter,  their  votes  are  to  be  set  aside ;. 
and  they  came  for  their  right,  after  the  cbnrcli 
door  was  shut.  It  is  agreetl,  that,. on  the  elec- 
tion of  a  mayor,  the  keys  of  the  church  era 
laid  down  on  the  table,  and  the  doors  are  shut: 
this,  gentlemen,  is  the  constitution  of  the  town. 
The  evidences  tell  you,  they  were  all  met  at 
Coates's,  and  went  after  dinner  to  church,  to 
vote  for  Wightwick  ;  but  the  mayor  would  not 
admit  them.  How  could  this  create  a  disturb- 
ance ?  But  he  did  not  admit  thbm  for  fear  of  a 
disturbance,  and  they  were- kept  out;  and  any 
part  of  the  assembly  are  to  be  excluded,  if 
they  come  too  late,  as  in  the  Uouse^  of  Com- 
mons. 

Bnt  the  gentlemen  of  the  other  sidesay,.tbeir 
offer  to  vote  shoo  Id  be  looked  on  in  the  same 
manner  as  if  they  had  voted.  And  this,  gen- 
tlemen, we  admit,  is  law  in  the  House  of  (Com- 
mons, but  was  never  determined  to  be  law  in 
any  of  the  courts  in  Westminster- hall :  it  is 
the  practice  there,  but  never  at  common  law. 
8o  that,  gentlemen,  there  is  a  plain  majority  of 
those  assembled  for  the  defendant  Elles ;  and 
therefore  wejiope  you  will  find  that  he  is  duly 
elected. 

Mr.  KnoncUr.  M.y  lord,  there  is  an  entry 
upon  the  assembly-lMok,  where  Gibbon's  and 
Darby's  riffht  were  taken  into  consideration  by 
the  whole  body  ;  and  it  was  unanimously  re- 
solved, that  they  had  no  right ;  and,  to  make 
it  the  more  solemn,  the  mayor,  jurats,  and  com- 
monalty subscribed  it ;  and  Coates,  and  the  ' 
others  who  admitted  them,  have  also  subscribed 
it.    Read  the  entry  of  the  1st  of  March,  1738* 

X.  C.  /.  It  si^rnifies  nothing,  an  act  in  17S&: 
they  gave  their  judgment,  what  signifies  it? 

Mr.  KnowUr,  Read  the  entry. 

Astociate  tcbAb  : 

•«  New  Romney,  March  1,  1783.  Recitiiig^ 
that  Gibbon  and  Darby  had  threatened  to  bring 
their  Mandamus,  to  be  admitted  to  the  freedom 
of  this  town  and  port ;  it  was  resolved  to  return 
as  counsel  shall  advise,  and  the  suit  to  be  de- 
fended at  the  charge  of  this  corporation." 

Mr.  Marsh.  I  hope,  my  lord,  we  are  proper 
to  reply. 

JL.  C.  /.  You  are  not  r^lar  to  reply.  Yon 
laid  down  a  rule  the  beginning  of  this  circuit,.' 
and  now  you  do  not  keep  to  it :  but  I  will  bear 
you,  regular  or  irregular. 

M.r.Miur$h*  My  lord,  we  humbly  insist,  tha 
last  entry  is  no  evidence. 

L,  C.  J.  You  are  tlie  master  of  order ;  I 
submit  to  you. 

Mr.  Marsh.  My  lord,  I  had  not  objected, 
but  that  four  people  who  voted  for  Wightwick, 
that  had  no  disi^ualification,  are  left  out  of  their 
poll.  By  their  own  evidence  it  api^ears,  that 
this  was  npon  a  right,  in  having  married  a  free- 
man's daughter ;  and  I  submit  it  to  your  lord- 
abip,  thai  a  resolution  to  contest  that  right 
surely  can  never  take  it  away,  especially  if 
afterwards  it  appears  to  be  a  right  not  con«« 
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,^  JL  C.  J.    It  iboukt  be  a  custom  proved  u  a 
foofadatibfij  for  thw  right. 

:M r.  Manh,  My  lord,  a  point  of  law  de« 
pencil Dg  on  the  demurrer,  we  eobmit,  whether 
your  lordship  will  not  save  it,  lo  caae  we  lay 
jiroper  evidence  before  yoor  lordship  to  support 
It :  lor,  if  the  charter  puts  them  on  the  same 
freedom  with  Sandwich,  and  the  custom  there 
IS,  that  the  daugrhter  of  a  freeooail,  by  marry- 
ing, entitles  the  man  to  a  freedom ;  then  it  will 
be  a  point,  whether  the  charter  warrants  that 
custom  ?  A  pretence  of  right,  however,  they 
have ;  the  entry  of  Gibbon  and  Daihy  is  by 
th^  own  officer,  and  they  were  sworu  in  by 
the  mayor  and  jurats. 

And,  mv  lord,  it  is  admitted  on  all  sides,  that 
Mr.  Papillon  and  Wellard  are  freemen  ;  and  if 
Ihev  did  all  they  could  to  get  into  the  church 
and  veto,  then,  my  lord,  we  humbly  insist, 
they  are  as  much  voters  as  if  they  had  been  at 
the  poll,  and  were  actually  in  the  case  of  the 
men  of  Hythe  mentioned  before. 

Therefore,  gentlemen,  if  the  mayor  told  Mr., 
l^pillon  and  Mr.  Welhird,  that  if  they  came  to 
the  church,  they  would  not  be  admitted ;  and 
said  to  Mr.  Papillon,  You  are  our  member,  do 
not  insist  upon  it;  and  when  they  offered 
themselves  to  vote,  refused  them ;  we  humbly 
insist,  they  are  as  good  voters,  as  if  they  had 
been  at  the  poll,  and  actually  Toted. 

And  as  to  Gibbon  and  Darby,  they  had  this 
right  by  marrybg,  and  were  warranted  by  the 
charter. 

X.  C.  J.    It  is  not  regular. 

Mr.  Lacy,  My  lord,  the  gentleman  of  the 
other  side  object  to  the  fact  laid  by  us  in  point 
of  law,  that  we  do  not  come  up  to  what  we 
contend  for  by  our  plea,  as  to  the  sole  right : 
but  if  Darby  and  Gibbon  had  a  right,  other  than 
by  election,  where  they  are  sworn  in,  1  would 
submit  it  to  your  lordship,  whether,  till  dis- 
i|ualified,  they  are  not  in  tne  complete  exercise 
of  that  franchise?  There  may  be  rigbta  that 
<^me  not  in  by  election.  Mr.  Seijeant  Daroeil 
says,  that  the  mi^rity  of  those  present  are  to 
chuse  the  mayor :  but,  mv  lord,  if  we  did  all* 
we  could  to  get  in,  as  has  been  fully  proved  to 
your  lordship  and  the  jury ;  we  humbly  insist, 
we  are  entitled  to  a  vote  as  much,  as  if  we  had 
been  actually  present  at  the  poll,  and  had  given 
our  votes. 

It  has  been  sud,  that,  when  the  business  is 
begun,,  nobody  is  to  interfere :  but,  my  lord, 
we  were  present  by  letter  before :  and  if  they 
read  it  not,  that  was  not  our  fault. 

Mr.  Sndtk,  My  lord,  we  admit,  that  all  per- 
•ons  are  to  be  chosen  by  a  miyprity  of  freemen 
present ;  apd  we  humbly  insist,  Mr.  Papillon 
and  Mr.  Wellard  were  present  in  point  of  law  ; 
and  in  fac*!,  in  the  House  of  Commons  it  never 
was  otlicrwise. 

My  Ion'  Id  the  case  of  Ashby  and  White,*^ 
the  question  was,  whetlier  an  action  would  lie- 
fer refusing  a  vote  f  h  was  resolved  that  it 
would,  because  the  common  remedy  in  the 

*  See  it  in  this  Collection,  vol.  14,  p.  095. 


House  of  Commons  would  givo  no  rriief.  And 
the  authority  of  the  men  of  Hy  the's  oaso  was 
fully  with  us:  Darby  and  Gibbon  being  ad* 
mittsd,  we  appieheno,  when  thoy  voted,  they 
were  in  the  exercise  of  their  franchiae,  and  art 
therefore  good  votes. 

L,  C.  ^  Gentlemen  of  the  jury,  the  qiico- 
tion  upon  this  issue  is,  ivhethor  tne  demdant 
EUes  was  duly  elected  by  a  mi\|ority  of  tte 
jurats  and  commonalty  of  the  town  and  portoC 
New  Homney  f  And  it  appears  ftom  the  eri- 
dence,  that  91  freemen  being  assembled^ 
Wightwiek  bad  10  voices,  EUes  had  11 ;  and 
that  two  people  were  present,  whose  yolHi 
were  not  taken.  Darby  and  GibboD.  It  was  m 
the  S5th  of  March;  and  these  two  people  wcr* 
admitted  by  the  mayor  and  jurats,  on  prada^ 
ing  a  Mandamus,  which  is  a  precept  firooi  a 
superior  court ;  but  that  confers  no  right,  wir 
mends  the  thing,  if  there  be  no  evidence  «f  a 
prior  right. 

They  tell  you,  on  one  side,  that  Daiby  uaA 
Gibbon  being  sworn  in  by  the  oaayor  and  ju« 
rats,  they  are  put  in  possession  or  their  eme&p 
and  are  to  be  rsgarded  as  people  that  have  a 
right  in  the  election  of  mayor:  but,  unlea* 
some  such  right  be  proved,  such  as  birth,  elee- 
tion,  or  some  other  right,  the  Mandamus  coa* 
fers  none. 

But  they  tell  you,  this  is  a  paitoilar  vight^ 
supported  by  a  particular  oostom  :  and  ttoe- 
lore  the  question  is.  Whether  thb  admittance 
can  giveari^htP 

'  Now,  admittance  and  swearing  can  give  no 
right,  without  a  previous  right.  A  Mandamus 
nnay  be  brought,  when  they  were  never  elect- 
ed; and  suen  a!dmittanoe  vriH  do  nothing  of 
itoelf. 

But  no  such  custom  has  been  ^ved,  and 
the  corporation  has  protested  against  it ;  awl 
therefore  Darby  and  Gibbon  had  no  right  to 
vote. 

But  they  say,  Mr.  Papillon  and  Wdlatd  had 
a  right ;  and  if  one  more  vote  be  added  to  the 
poll,  then  Wightwiek  had  it. 

lliey  were  certainly  freemen ;  but  yet  tbej 
could  not  send  in  their  votes  by  letter,  or  vote 
otherwise  than  personally ;  they  must  beoor- 
portUiter  eongr^oH, 

Mr.  Papillon  was  told,  the  mayor  would  nol 
admit  him-—What  then  ?  Should  he  not  ikep 
hare  endeavoured  to  go  in  with  the  rest  ?  I 
think  he  ought,  if  he  wiH  give  his  vote;  tbarc 
can  be  no  reasonable  excuse. 

The  mayor  having  told  him,  they  would  aal 
admit  a  foMfgficr ;  they  tell  you  they  sent  in 
letters,  and  did  what  they  couhl  to  get  in. 

But  they  hare  not  done  what  they  eo«dd : 
for  they  shouM  have  attended  the  BMyor,  and 
gone  to  the  chnitb,  and  got  ta  with  him  aad 
the  rest:  but  they  do  not  cOroe  tiU  after  fkm 
cherch-door  is  shut;'  and  the  evidences  aB  sayv 
that,  after  the  cbnrdi-door  is  shut,  iM4>ody  ^mm 
be  admitted  i  asd  that,  when  they  |0  ki,  tkajr 
lock  the  door,  take  up  the  keys,  and  thea  aa» 
Jbody  if  ever  admitted.  If  diey  do  not 
LtlmOi    tlMrefoce^    Itaf  oKsMa 
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Tbey  nmst  be  there,  eiid  eome  at  the  fwaal 
lime ;  wad  if  they  did  not,  tbej  excluded  tbem- 
•elFes :  end  is  the  law,  or  the  meihod  ef  elec- 
tioiii,  to  be  changed  for  them  ? 

Mr.  Papillon's-—  (1  would  not  inabuate— ) 
fOidiog  the  letters  is  attended  with  odd  circum* 
ftances.  The  letters  are  gi?en  to  Wightwick, 
•od  he  is  to  ddiver  them  to  Coates ;  then  thev 
are  refused  by  the  assembly ;  and  afterwards 
the  letters  are  returned  into  their  hands  again, 
with  a  note,  **  We  haTereoei?ed  this  letter,  and 
it  has  been  refused." 

Gentlemen,  I  think  the  letter  will  do  no- 
thing ;  they  were  wrong  in  their  judgment ;  and 
M>t  coming  in  time,  they  ought  not  lo  be  let  in, 
any  more  than  any  body  eve.  A  man  cannot 
fend  in  his  rote  by  letter  i  he  must  be  present 
la  the  assembly. 

And  therefore  neither  of  these  four  g:eotle« 
Bsen  had  any  ri||[lH  to  Tote,  in  my  opinion ; 
and  then  the  majority  is  for  EUes,  and  he  is 
duly  elected. 

ict  for  the  defendant 


Seg.  Dam^ll.  tf  y  lord,  the  nni  moM  is, 
that  he  was  not  duly  sworn. — ^Nr.  Loftie,  Do 
you  know  whether  Mr.  ^llcs  was  awom  in 
mayor  of  Roomev  P 

X^ie.  Yes ;  he  was  sworn  in  by  me  in  the 
chareh,  in  the  manner  as  other  mayors  are 
aworn. 

Mr.  Marsh,  As  to  the  oath  to  be  taken  by 
the  mayor,  yon  are  only  ministerial :  did  not 
the  mayor  say  to  you,  Wigbtwick  was  the  man 
that  was  to  be  sworn  in  mayor  ?  Did  not 
Cfwtes  tell  you,  *<  I  administer  the  oath  to 
Wightwick,'^  and  strike  Elles's  hand  off  the 

Loftie,  No,  not  that  I  beard. 

Mr.  Laeu,  Dkl  not  he  order  you  to  swear 
Wtfhtwick  P 

L^ie.    He  ordered  me  to  swear  the  mayor. 

Mr.  Laoi.  Did  ha  aat  order  yoo  to  swear 
Mr.  Elles  ? 

Jfftie.   Not  to  my  knowledge. 

Mr.  Smith.  Did  Ooates  asy  wha  ha  thanght 
was  mayor  ? 

L^it.  Yeas  ha  said  Wightwiok  had  tha 
majority. 

jLC.J.  Where  two  people  are  sworn  in, 
tbe  right  must  be  in  tha  maa  that  had  tha  poa* 
aeasion<tf  the  staff. 

Mr*  Baiekelot  swam. 

Mr.  Mertft.  Were  jrou  present  ia  tha  chorch 
tha  day  the  mayor  was  chosen  P 

JBatdUlar  Yes. 

Mr.  Marth.  What  declaration  was  made  by 
CcMtes,  as  to  the  person  chosen  mayor  P 

Baicheior.  He  told  the  town  derk,  Wight- 
wick  was  mayor;  and  said,  '*  I  would  haTO 
TO«  set  down  Darby  and  Gibbon  as  yoteis 
wr  Wightwick,"  and  called  them  over :  but 
Ijalde  wonkt  not  set  them  down,  because  it 
agiiMt  his  inoUaatMNU   Coalsi  gave  the 


staff  to  Wightwiek;  and  sud,  <<  I  lasign  this 
to  you ;  you  shall  be  the  mayor ;  yoo  had  the 
most  Totes.'' 

Mr.  Manh.  Who  then  called  for  the  oath  ? 

Butehelar,  The  old  mayor. 

Mr.  Manh.  Did  he  call  on  any  one  to  admi- 
nister the  oath  P 

Batchelor.  Yes;  be  bid  LoAie  administer 
the  oath  to  Wightwiek  ;  and  then  Wightwiek 
and  Biles  laid  their  hands  on  the  hook,  and 
Coates  said,  He  would  swear  Wightwiek  only, 
and  shored  Elles's  hand  off  the  boqk  twice. 

L.  C.  J.  Read  the  clause  in  the  charter  that 
relates  to  the  chosingof'amayor;  the  ques- 
tion being,  Whether  tne  mayor  or  town-clerk 
should  administer  the  oath  P 

il«0oc«ate  reads: 

**  The  said  late  queen  by  letters  patent  gnmf^ 
ed,  that  on  Lady  Day,  in  the  chancel  of  St. 
Nichplas,  one  of  the  jurats  should  be  chosen 
into  the  mayoralty  for  the  year  ensuing,  and 
should  take  his  oath,  in  manner  as  the  aiayor 
of  Sandidch  takes  it." 

X.  C.  J.  The  mayor  must  administer  the  oath. 

Serj.  DamelL  My  lord,  the  o^th  is  always 
read  by  the  town- clerk ;  and  J  humbly  apor^ 
bend,  it  is  taking  the  oath,  when  it  ia  read  by 
him  inpresence  of  the  mayor. 

L.  C.  J.  Tbe^  miiyor  must  consent  to  tha 
oath ;  he  is  the  judge,  whether  the  proper  per* 
son  be  sworn,  or  not  The  oath  is  to  be  admi- 
nistered by  the  old  mayor ;  and  it  appears  it 
was  against  his  consent;  he  thought  another 
elc^cted,  and  struck  Elles's  hand  on  the  book* 

Serj.  DamelL  Suppose  a  man  to  take  an 
oath  to  qualify  him  for  an  offi^  ;  sha)l  a  jus* 
tice  of  the  peace  refuse  it  P 

L.  C-  X  Can  a  man  take  afi  'oath  that  is 
not  administered  to  him  P  The  town-derk  has 
no  more  to  do  with  it  than  yoa  or  |.  A  mail 
is  guilty  of  perjury,  if  a  qlerk  will  admiojfiter 
an  oath,  when  a  court  forbid  him.  Besides^ 
the  mayor  delivered  tha  eosignf  of  his  power 
to  Wigfbtwick. 

Benjamin  CM  swo^v 

Mr.  MerM.  Were  you  present  at  tha  electioji 
of  the  mayor  P — Cobb,  Yes. 

Mr.  MarM.  Did  yon  see  the  oatfi  admmi^ 
tared  ?->Co66.  Yes. 

Mr.  Knowler,  Was  Ellea  sworn  f 

Cobb,  No. 

L.  C.  /.  Did  not  the  mayor  delirer  hia  ^tiff 
bto  the  hands  of  Wightwioa  P 

Co6^.  Yes,  mytonl. 

Mr.  Langdon  swonu 

Mr.  Lacy.  Were  you  present  at  tha  eledioa 
of  the  mayor  P — Langdom,  Yes. 

Mr.  Lacy.  Was  the  oath  administered  to 
Wiffhtwick  P—£ai^d<m.  Yes. 

Mr.  Lacy.  Did  Coates  make  any  objection 
to  theswearing  BHes  P 

L.  C.  J.  Did  Coates  think  Elles  was  chosen 
mayor  P-*£oiifcbfi.  Ibelierenot. 

LCJ.  Who  did  Coatas  think  was  mayor  P 
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Langdan.   My  lord,  he  said  Wjffhtwick 
^avor,  on  Account  of  Darby  and  Gibbon. 

Mr.  Marsh.  Did  Wightwick  take  the  staff, 
•r  did  Goates  deliver  it  to  Eiles  ? 

Langdon,    Wightwick  bad  the  staff,  and 
went  home  with  the  staff. 

Mr.  Wynne.    Did  Elles  walk  as  near  the 
ataff  as  the  other. 

Lmngdon,  I  believe  he  did. 

Mr.  Gray  sworn. 

Scij.  Bajfnet.  Were  you  present  at  the  choice 
nf  mayor  P  Did  Coates  say  any  thing,  or  strike 
Eiles's  hand  off  the  book?  Was  yon  near?  ^* 
'    Gray.    I   was  present;  he  nerer   touched 
his  hand. 

Mr.  Lacy,  Did  not  Coates  order  Wigfatwick 
to  be  sworn  ? 

Gray.  1  do  not  know  he  ordered  any  body  to 
be  sworn. 

X.  C.  /.  Had  Wightwick  the  staff  in  his 
iMuid)  when  he  was  sworn  ? 

Gray,    No. 
.   X.  C.  J.  Where  was  it  ? 

Gr^.  It  lay  down  upon  a  torob*stone; 
'    X.  C.  J.    I  take  it,  be  ordered  the  mayor  to 
be  sworn. 

Gray,  I  do  not  know  his  thoughts. 

Mr.  Manh.  Is  it  usual  for  the  mayor  to  have 
llie  staff  in  his  hand,  When  sworn  P 

Gray.  I  do  not  know. 

Mr.  Marih,  Whom  did  he  name? 

Gray.  1  heard  him  mention  nobody. 

Mr.  Lacy.  Whom  was  Wightwick  declared 
nay  or  by  ? 

Gray,  By  Mr.  Coates. 

Mr.  Lacy,  When  did  the  mayor  say  this? 

Gray.  At  the  time  of  the  election. 

Mr.  Lacy,  Mr.  Loftie,  was  yon  near  Coates, 
when  the  mayor  was  sworn  ?  Did  he  strike 
Eiles's  hand  off  the  book  ? 

Loftie.  Notthatlsaw. 

Mr.  Taokey  sworn. 

Mr.  Lacy.  Were  you  present  at  the  election 
of  the  mayor? 

Tookey.  Yes ;  I  was  very  close  to  Mr.  Coates. 
I  did  not  hear  him  dechure  Wightwick  mayor, 
or  see  him  strike  Eiles's  hand  off  the  book. 
He  mentioned  Wightwick,  and  said,  Wight- 
wick should  he  sworn. 

Mr.  Mainh.  Did  he  order  him  to  be  sworn, 
or  deliver  to  him  his  staff. 

Tookey.  He  said,  he  shonid  be  sworn ;  bat  I 
not  ieehim  deliver  his  staff  to  him. 


Coie  of  Richard  EUes. 
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Mr.  Halfenden  sworn. 


Mr.  Marsh,  Were  yon  present  at  the  awear* 
ing  BIr.  Wightwick  mayor  ? 

Halfendai,  Yes,  I  was  present,  and  savr 
Coates  shove  Eiles's  hand  from  the  Imok.  I 
heard  him  say  he  would  not  swear  Elles,  and 
saw  him,  after  swearing,  deliver  the  staff  to 
wightwick ;  and  I  saw  Eiles's  hand  strnck  off 
twice. 

Mr.  Marsh,  Did  Elles  walk  even  with  the 
mayor?-— JBci/^entfen.  I  cannot  t^ll. 

'   *        .Mr. '  GMoH  sworn. 

Mr.  Marsha  Were  you  present  at  the  swear^^ 
ing  in  the  mayor  by  Coates  ? 

Gibbon.  Yes;  be  gave' onlers  to  take  the 
poll ;  and  after  it  was  taken,  he  askol.  Who 
was  mayor?  Loftie  told  him,  Eltes;  Wilson 
said,  Wightwick.  Then  Coates  said,  that 
Wightwick  wasfchosen  mayor,  and  should  be 
sworn ;  and  then  Coates  delivered  the  staff  to 
Wightwick.  I  saw  it  delivered,  and  saw  Coates 
shove  Eiles's  hand  ofl^  the  book,  and  heard  him 
say,  "  Mind,  I  awear  Wightwick  mayor." 

Mr.  Marsh.  We  shall  trouble  your  lordship 
no  more. 

X.  C.J,  Gentlemen  of  the  jury,  thef|uestion 
on  this  issue  is,  whether  the  defendant  EUes 
was  sworn  may  or  or  not  ? 
It  must  be  done  by  his  predecessor. 
Loftie  says,  that  Coates  ordered  him  to  swear 
the  naayor,  and  that  be  read  the  oath  :  If  this 
was  done  by  Coates's  order,  then  he  was  wdl 
sworn. 

But,  if  it  was  done  contrary  to  his  order,  and 
he  declared  another  man,  and  shoved  Eiles's 
hand  off  the  book,  and  said,  <«Take  notice,  I 
swear  Wightwick  mayor,"  and  not  the  other, 
and  delivered  the  staff  to  him,  and  did  all  he 
could  to  oppose  the  swearing  Elles ;  then  Elles 
was  not  sworn  mayor. 

The  town: clerk  cannot  swear  the  mayor; 
and  the  evidence  is  strong  that  Coates  opposed 
swearing  Elles.  The  man  that  has  the  right, 
he  is  the  mai|  that  must  be  sworn ;  bat  none  Imt 
the  former  mayor  can  swear  him. 

The  question  thereftwe  is,  whedier  he  was 
sworn  by  a  pn^r  authority  ? 

If  yon  thmk  him  sworn  by  a  proper  autho- 
rity, 'and  that  Coates  meant  that  Elles  should 
be  the  mayor,  then  you  must  find  for  himi 
'  Bnt  if  yon  think  he  ^meant  Wightwkk 
shoqid  be  sworn  mayor,  then  you  most  find  for 
Wightwick. 

Verdict  for  the  King. 


6)     . 
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Case  ofHenr^  Moore. 


A.  D:  17S6. 
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497.  Case  of  Hevrt  Mooric,*  PiaintifF,  against  thej.  Mayor,  Jurats, 
and  Commonalty  of  the  Town  and  Port  of  Hastings,  in  the 
County  of  Sussex,  Defendants :  10  Gsokge  JL  a.  d.   1736. 

[Tried  on  Tnesday,  July  the  SOth,  at  the  sit- 
tings after  Tnnity  Term,  17S6,  before  the 
Bight  HoDoorable  Philip  Lord  Hardwicke, 
Lord  Chief  Jiistioeof  his  Maje&ty's  Court 
of  ELiog's-Bench,  on  a  Mandamus  for  ad* 
mitting  the  Plaintiff  to  be  a  Freeman  of 
Hastings,  in  pursuailce  of  a  custom  there  ^ 
which  custom  the  I>efendaD.tS  b;^  their  return 
denjr,  and  thereupon  issue  is  joined.] 

Pleas  before  our  lord  the  king  at  West- 
minster,'of  Hillary  Term«  in  the  9th  year  of 
the  reign  of  our  sovereign  lord  George  the  Sd» 
hy  the  grace  of  God,  of  Great  Britain,  France, 
and  Irelandy  king,  defender  of  the  faith. 


Amongst  the  Pleas  of  the  Kinjg*Roll. 

Jdiddkiex,  Some  time  ago,  that  is  to  say, 
upon  the  S8th  day  of  No?ember,  in  the  9th  year 
of  the  reign  of  our  sovereign  lord  George  the 
2d,  by  the  grace  of  God,  of  Great  Britain, 
France,  and  Ireland  kine,. defender  of  the  faith, 
before  our  said  lord  the  king,  at  Westminster, 
the  same  lord  the  king  commanded,  to  the 
mayor,  jurats,  and  commonalty  of  bis  town 
and  port  of  Hastings,  in  his  county  of  Sussex, 
his  writ  closed,  in  these  words ;  that  is  to  say, 
*'  George  the  2d,  by  the  grace  of  God,  of 
Great  Britain,  France,  and  Ireland  king,  de- 
fender of  the  faitb ;  to  the  mayor,  jurats,  and 
commonalty  of  the  town  and  port  of  Hastings, 
in  our  county  of  Sussex,  greeting :  Whereas  the 
said  town  and  port  is  an  ancient  town  and  port, 
and  one  of  the  five  ancient  ports  of  this  King- 
dom :  and  whereas  there  is,  and  time  out  of 
mind  'hath  been,  a  certain  ancient  and  laud- 
able custom,  used  and  approred  within  the  said 
town  and  port,  that  erery  person,  being  the 
eldest  son  of  any  freeman  of  the  said  town  and 
pflrt,\nd  born  within  the  said  town  and  port, 
after  the  admission  and  swearing  of  his  father 


•  See  2  Stra.  1070.  Ann.  353.  362.  and 
Kyd  on  Corporations. 

In  this  Borough  of  Hastings  arose  the  Case 
«f  *BIilward  v.  Thatcher,  (2  Term  Rep.  81)  in 
which  it  was  decided,  that  where  a  person,  bang 
ia  possession  of  a  corporate  office,  acceptM 
another  office  incompatible  therewith,  the  for- 
mer office  by  such  aoeeptance  became  vacanti 
And  as  to  this  it  seeoM  to  be  immaterial  whe* 
ther  the  office  last  accepted  be  or  be  not  of  su** 
perior  rank  pr  value,  to.  that  which  was  pre- 
rieusly  possessed.  See  also.  Rex  v.  Sir  William 
Tfelawney,  3  Borrow,  1615 ;  and  Kyd  on  Cor* 
porations,  v<^l«  1,  chap*  S,  §  3.  It  was  also  de* 
cided  in  Milward  v.  Thatcher,  that  the  offices 
4>f  jural  aodtowa  clerk  ef  HosUogs  wereid- 
aompatiblt. 


into  the  place  and  office  of  one  of  tlie  freemen 
of  the  said  town  and  port,  bath  a  right,  in  re- 
spect thereof,  and  also  upen  payings  reasonable 
fine,  to  be  admitted  and  sworn  into  the  pboe 
and  office  of  one  of  the  freemen  of  the  said 
town  and  po^rt,  and  ought  by  you  to  be  admitted 
and  sworn  into  the  place  and  office  «f  mtm  of 
the  freemen  of  the  said  town  and  port,  aooord« 
ing  to  the  custom  of  the  said  town  and  port : 
and  whereas  one  Henry  Moore  is  the  eldest 
son  of  Samuel  Moore,  one  of  the  freemen  of 
the  said  town  and  port,  and  was  bom  withi* 
the  sud  town  and  port,  after  the  admiasioa 
and  swearing  of  his  lather,  into  the  plsoe 
and  office  of  one  of  the  freemen  ojf  the 
said  town  and  port:  and  whereas  .the  Said 
Henry  Moore,  by  virtue  thereof,  and  upon  pay  •« 
ing  a  reasonable  fine  according  to  the  said  ens* 
toin,  ought  by  you  sf>  to  be  admitted  and  sworn 
into  the  place  and  office  of  one  6f  the  freemea 
of  the  said  town  and  port;  yet  you,  well  know< 
ing  the  premisses,  but  not  regarding  your  duty 
in  this  belialf,  have  not  as  ^et  admitted  the  said 
Henry  Moore  into  the  said  phuse  and  office  of 
one  of  the  freemen  of  the  said  town  and  port ; 
nor  have  you  administered  the  oaths  to.  the 
said  Henry  Moore,  which  are  in  that  case 
usually  administered  and  taken,  although  you 
often  have  been  requested  so  to  do,  by  the  said 
Henry  Moore;  but  have  refused,  and  yet  do 
refuse,  to  admit  and  swear  the  said  Henry 
Moore  into  the  said  place  and  office  of  one  of 
the  freemen  of  the  said  town  and  port,  although 
the  said  Henry  Moore  has  tendered  to  you  • 
reasonable  fine  on  that  behalf;  in  contempt  of 
us,  and  to  the  no  small  damage  and  grievance 
of  him  the  said  Henry  Moore,  and  to  the  mani- 
fest injury  of  his  estate  as  we  have  been  in- 
formed from  his  complaint  to  us :  we  therefore 
being  willing  that  due  and  speedy  justice  ba 
done  to  the  said  Henry  Moore  in  this  behalf, 
(tf  it  is  reasonable)  do  command  you,  by  firmly 
injoining,  that,  immediately  after  the  receipt  of 
this  our  writ,  you  do  without  dday,  upon  th« 
said  Henry  Moore's  pajriog  a  reasonable  fine; 
admit,  or  cause  to  be  admitted,  the  said  Henry 
Moore  into  the  said  place  and  office  of  one  of 
the  fireemen  of  the  said  town  and  port,  together 
with  all  the  liberties,  privileges,  f^andiieeB; 
emoluments,  and  commodities,  to  a  freeman  ef 
the  said  town  and  port  helonp^  and.apper* 
taining ;  and  that  you  administer,  or  cause  to 
be  admittisterdd,  to  the  said  Henry  Moore,  tb« 
oaths  which  are  in  that  ease  usoalljr  adminis* 
tered  and  taken  aecordtng  to  the  said  custom ; 
or  shew  to  us  cause  to  the  contrary  thereof; . 
that  the  same  complaint  mav  not,  by  your  de- 
fault, be  rqieated  to  us.  And  how  yoa  shall 
hare  exeonted  this  our  writ,  make  it  eppeer  if 
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vsatWeftminster,  od  Friday  next,  after  the  I 
octave  of  St.  Hillary,  returning  then  to  us  this 
ottr  writ.  And  this  you  are  not'  to  omit,  upon 
peril  that  .may  ikll  thereon.  Witness  Philip 
ANit  Hardwicke^  at  Westminstlr,  the  fiSlh  d&y 
of  November  in  the  9th  year  of  our  reiffo." 

•Upon  which  said  Friday  neit  aner  the 
octa?e  of  St.  Hilkry,  before  our  said  lord  the 
Idag  at  WMmtnster,  the  said  mayor,  jbrats, 
and  «»mfaiboalty  of  the  said  town  aad  port  of 
HaalingB,  in  the  said  county  of  Sussex«  return- 
ed the  said  writ  as  followeth ;  that  is  to  say, 
**  The  answer  of  the  majror,  jurats,  and  odm- 
iBonaKy  of  the  town  rad  port  6f  Rastiags,  with  - 
In  BWatfaNied,  to  this  writ,'  appears  in  a  cerlun 
aehedirieto  this  writ  aaneiea:  We,  the  mayor, 
jdrata,  and  commonalty  of  the  tow^  and  port 
of  fiostinn,  naeationed  in  the  writ,  berenhto 
aancnd,  db,  ateovdin^  to  the  command  of  the 
laid  wri Vhanbfy  certiiy  to  b«r  aorereign  lord 
tha  king;,  tbak  there  is  noti  dor  time  out  of  mind 
hath  bM,  ssiv  soeh  ncieift  and  laudaUa  cM* 
total,  laed  aad  approved  within  the  said  town 
inni  poH,  that  every  jperson,  being  the  ellest 
aoB  of  aay  freelnau  6t  the  said  town  and  port, 
and  bsni  withia  tb^  said  town  and  port,  after 
the  ainistioti  and  8#eariBg  of  his  nuher  iotd 
Iba  plaee  And  ofiee  of  one  of  the  freeMm  of 
the  said  town  and  port,  hath  a  right,  in  res^Meet 
tbctfesf,  and  also  upon  paying  a  reasonable 
£ne,  to  be  admitted  and  sworn  into  the  place 
iad  ettc^  of  one  of  ^e  fVcenien  of  the  said 
town  ilni  port,  asio  Aie  said  writ  is  alleged : 
and,  for  this  caose,  we,  the  said  mayor,  jurats, 
aad  oomknonalty  of  the  said  town  and  port  of 
Bastings,  have  not  admitted,  nor  caused  to  he 
Admitted,  ileither  ought  we  to  admit,  or  cause 
to  be  admitted,  Henry  Moore,  in  the  said  writ 
Dam^,  into  tha  pfawe  and  office  of  one  of  the 
fieanKn  of  tiie  said  town  and  port,  together 
"With  aQ  the  liberties,  privileges,  frandiisee, 
amoiumpnts,  and  commodities  to  a  freeman  of 
the  said  town  and  port  beloiiginff  and  apper^ 
tatamg;  aeither  have  we  admmistered,  nor 
aaosed  to  be  admiaistiered,  nor  ought  we  to  ad- 
nioiilev,  or  oaoK  to  be  administoied,  to  the 
aaid  Hemr  Moeve,  the  oatha  which  are  in  that 
aaae  ueuany'  administaiad  and  token,  as  by  the 
sHid  writ  im  are  commanded  to  do." 

AaA  bercopoto,  opvo  the  stime  Friday  veit 
after  the  said  ootore  of  St.  Hilary,  beftm  our 
«M  lord  the  Inag  aft  Westminster,  oame  aa  well 
mr  wM  Hanry  Bfoore,  in  tha  said  writ  ^ 
tfetom  daosed,  h.T  Heoiy  BiaaleniMm  his.altov- 
tey,  as  theaaid  toi^or,  jnrato,  aadisomtoonalty 
\Bf  theeaM  town  and  port  of  Hastings,  hi  tfM 
Mdaa«vty  of  Sussex^  m  the  same  writ  and 
MMnBHiitioQed,  by  Henry  Walrond  their  at- 
torney. Aodtbar  toid  Heary  Moore,  having 
imdOver  of  the  said  writ  and  retara,  saith, 
That  m  mj  thing  above  alleged  by  them,  the 
md  inayor,  jarato,  and  eemaoaaliy,  m  their 
•ahlvBtmn  to  the  aaid  writ  of  Mindamus,  he 
llmHid  ^emy  Maoroonght  noi  to  be  barred 
Ibtarhanmp  apesaMptofy  writofMAndamua^ 
lierteto^hoadmitied  andawoni  hrto^Hieeaid 

if  Ito  fiMH»  of  llto 


One  <^  Henry  Moore* 


[US 


said  town  and  port ;  because  he  saiib,  that 
there  is,  and  time  out  of  mind  bath  been,  inch 
ancient  and  landaUe  custom,  ased  and  ap« 
proved  within  the  said  town  and  port,  that 
every  person,  bdiig  the  ehlest  son  of  any  free- 
man of  the  said  town  and  port,  and  born  witbin 
the  said  town  and  port,  after  the  admisMOo  aud 
swearing  of  his  father  into  the  place  and  office 
of  one  of  the  freemen  of  the  aud  to«n  aad 
poirt,  hath  a  right,  in  respect  thereof  and  also 
upon  paying  a  reasonable  fine,  to  be  admitted 
and  sworn  into  the  pbuse  and  office  of  one  of 
the  freemen  of  the  said  town  and  port,  in  nao- 
aer  and  form  as  in  the  said  writ  of  Maadamai 
is  above  alleged.  And  the  said  Henry  Moors 
prayetb,  tbot  this  may  be  inquired  into  by  the 
country ;  and  the  said  mayor,  jorats,  and  com- 
monalty  pray  the  Uke. 

Mr.  Clarke,  May  it  please  yoor  lordihip, 
and  you  gentlemen  of  the  jury ;  Henry  Moon 
is  the  plaintiff;  and  the  mayor,  jutats,  and 
commonalty  of  the  tovm  and  port  of  Hutio^ 
are  the  defendants. ,  And,  gentlemen,  this  ii  a 
Mandamus,  directed  to  toe  defiendanti,  the 
mayor  and  jurats  of  that  town  and  port,  to  ad- 
mit and  swear  in  the  plaintiff  Heory  MootI 
into  the  place  and  office  of  one  of  the  fretoMtt 
of  this  town. 

And,  gentlemen,  the  Mandamus  setft  Ibrfb, 
That  the  town  and  port  of  Hastings  is  an  an« 
dent  town  and  port,  and  one  of  the  five  aifdeiH 
ports  of  this,  kiogdom  ;  and  that  there  is,  and 
tor  time  out  of  mind  has  been,  a  certain  and 
ancient  laudable  custom,  used  and  approved 
within  that  town  and  port,  that  everv  pema 
being  the  eldest  son  of  any  freeman  there,  and 
bom  within  the  said  town,  after  the  admtSBiMl 
and  swearing  of  his  father  into  the  place  and 
office  of  one  of  the  freemen  of  the  said  town 
and  port,  has  a  right,  in  respect  thereof,  and 
also  upon  paying  a  reasonable  fine,  to  be  ad- 
mitted and  sworn  into  the  place  and  office  of 
one  of  the  freemen  there,  according  to  thi 
custom  of  that  town  and  port. 

Gentlemen,  the  Mandamus  further  setft  fbrdi, 
That  the  plaintiff  Henry  Moore  is  the  ddcft 
son  of  Samuel  Moore,  one  of  the  freemen  of 
the  said  town  and  port,  and  vras  born  witbia 
the  town,  after  the  admission  and  swearing  of 
bis  fiither  into  the  place  and  office  of  freeoaoj 
and  that  the  plaintiff,  by  virtue  thereof,  and 
open  pdying^  a  leaaooable  fine  according  to  the 
coatom,  ought  to  havebaen  admitted  asdswoia 
by  the  defimdanto  into  the  ptece  and  affioe  of  a 

finsemw;  but  that  tbedetendanta,  contiaiy  ti 
their  daty  in  this  case,  hava  refused,  sad  itil 
nrfhsai  to  admit  and  swear  him,  althoqfb  bt 
has  teadeved  to  tham  a  reannabte  fine  sa  tbdt 
behalf.  ^ 

^Aodthis,  gentlemen,  the  defendants  aw  M 
toiiavo  dode  in  contempt  of  the  kioff,  to  m« 
great  daasage  and  griisiaace  of  the  plemtiff,  •« 
to  the  aoiBotfest  ioj«iry  of  h»  estate. 

And  tberetbre  the  writ  proaeeds  to  oata vOT 
the  deihndanto,  immedEatBl|i,  «^^^*|!^ 
tiff's  paying  a  toasaoaUe  finei  to  adii»«M 
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•wetr  him  iDto  the  place  of  a  freeman,  or  to 
shew  caase  why  they  do  not. 

To  this  writ,  geottemen,  the  mayors  jurats, 
and  eommonalty  liave  returned  K>r  answer, 
That  there  neither  is,  nor  for  time  out  of  mind 
has  been,  any  such  ancient  and  laudable  cus- 
tom, used  and  appro?ed,  within  the  town  and 
port  of  Hastingrs,  as  is  alleged  in  the  wjit ;  and 
this,  they  say,  is  the  reason  they  have  not  ad- 
mitted the  plaintiff. 

Gentlemen,  upon  this  issne  is  joined ;  and 
the  only  question  vou  are  now  to  try,  is.  Whe- 
ther there  be  such  a  custom  in  the  town  and 
Srt  of  flastines,  as  the  plaintiff  has  laid  in  the 
andarous?  It' therefore,  gentlemen,  evidence 
M  laid  before  von,  that  there  is,  and  time  out 
of  mind  has  been,  such  a  custom,  you  will 
please,  gentlemen,  to  find  a  verdict  for  the 
pfauntiff. 

Sir  Thomai  Abney,  May  it  please  your  lord- 
ship, and  you  gentlemen  of  the  jury  ;  I  am 
«aJso  of  counsel  of  the  sameniide  with  the  plain- 
tiff; and  you  will  please,  gentlemen,  to  ob- 
serve, that  the  single  issue  you  are  to  try  is, 
whether  there  now  is,  and  time  out  of  mind 
has  been,  an  ancient  and  laudable  custom  in 
the  town  and  port  of  Hastings,  in  the  county 
of  Sussex,  that  every  person,  being  the  eldest 
SOD  of  a  freeman  of  the  said  town  and  port, 
aod  bom  within  the  said  town  and  port,  alter 
the  admission  and  swearing  of  his  father  into 
the  place  and  office  of  one  of  the  freemen  of 
the  said  town  and  port,  hath  a  right  in  respect 
thereof,  and  also  upon  paying  a  reasonable 
fine,  to  be  admitted  and  sworn  into  the  place 
and  office  of  one  of  the  freemen  of  the  said 
town  and  port  ? 

This,  gentlemen,  is  the  issue  you  are  now 
to  try  ;  and  it  will  not,  I  believe,  be  necessary 
to  trouble  yon  with  an  account  of  the  Cinque 
Ports,  and  their  privileges  and  customs. 

But,  gentlemen,  the  matters  of  proof  we 
shall  lay  before  you  will  be  of  three  kinds. 

And  the  first  which  offers  its^lPto  your  con- 
sideration, arises  from  a  very  ancient  record, 
called  the  CustomaJ ;  which  is  a  very  ancient 
deed,  without  any  date;  it  being  an  usual 
thing  for  ancient  deeds  and  evidences  to  be 
without  any  date ;  and  this  Customal  is  the 
J'ole  and  law  of  all  the  Cinque  Ports. 
.  Gentlemen^  this  Customal  is  so  old,  and 
goes  so  far  back  as  ihe  year  1573 ;  it  contains 
59  Articles.  Our  right  arises  upon  this  Cus- 
tomal ;  and  therefore  I  will  beg  leave  to  read 
the  title,  and  some  passages  out  of  it,  to  you. 

"  Hie  sequuntur  Consuetudines  Quinque 
Portttum,  et  eocum  Blembrorum,  ^  tempore 
qno  non  extat  memor'  hom'  usitat'  et  ap- 
probat'." 

Gentlemen  of  the  jury,  the  words  we  ground 
■OBr  right  upon  are  these : 

Art.  34.  '*  Possunt  Majores  et  Jurati,  Ballivi 
ct  Jurati,  et  Jurati,  in  quolibet  Portu  et  Mem- 
bro  ubi  Biajor  et  Ballivus  de  communi  elec- 
tione  non  fuerit,  innnesentia  Communitatis, 
lecipere  et  facere  liberos  tribus  modis : 

VOL.  XVll. 


<(  Uno  modo,  per  Nativitatem  infra  Liber- 
tatem  suam,  si  pater  suus,  tempore  nativitatis 
SU9,  fuit liber: 

**  Alio  modo,  per  Liberum  Tenementum  per- 
quisit' : 

*<  Tertio,  per  Emptionem. 

<*  £t  notand',  quod  nullos  gandebit  liberta- 
tem  alicujus  Portus,  sive  Membri,  qnousque 
sacramentum  suum  pnestitit,  quod  esse  debet, 
^  die  illo,  usque  ad  finem  vitse  suse,  bonus  et 
fidelis  Domino  nostro  Regi  Angliae,  et  haer^- 
dibus  suis;  statutaque  et  libertates  Quioque 
Portuum,  et  special  iter  illius  Portus  sive  Mem- 
bri ubi  commoratur,  pro  posse  suo  maintene- 
bit ;  obediensque  Majori  et  Juratis,  Ballivo  et 
Juratis,  vel  Juratis,  semper  erit;  semper  pa* 
ratus  tam  ad  soottand'  et  iottand',  si  qute  taxat' 
pro  communi  utilitale  fueriot,  quam  io  armis 
pro  defensione  inimicorum  Dommi  Regis,  cun> 
per  Gubernatores  ipsius  Portus  sive  Alembri 
nabuerit  in  mandatis ;  et  quod  non  audiat  ali- 
qood  ad  deteriorationem  libertat'  praadict',  siva 
ad  reprobatiouem  Majoris,  Ballivi,  et  Jurato- 
rum,  ubi  commoratur,  vel  eorum  alicujus,  nisi 
ipse  inde  eis  dabit  notitiam.  Sic  se  adjuvent 
sancta  sanctor',  &c. 

<*  Possunt  Majores  et  Jurati,  Ballivi  et  Ju- 
rati, et  Jurati,  in  quolibet  Portu,  &c.  recipere 
et  facere  liberos  tribus  modis : 

**  Uno  modo,  per  Nativitatem  infra  liberta- 
tem  suam,  si  pater  suus,  tempore  nativitatis 
suae,  fuit  liber"—- 

That,  gentlemen,  is  the  point  we  ground 
our  right  upon ;  the  first  right.  If  a  person 
be  the  eldest  son  of  a  freeman,  and  bom  within 
the  said  town  and  port,  after  the  admission 
and  swearing  of  his  father  into  the  office  of 
one  of  the  freemen  of  the^aid  town  and  port ; 
we  say,  such  eldest  son  is  intituled. 

"  Alio  modo,  per  Liberum  Tenementum 

perquisit'. 
"  Tertio,  per  Emptionem." 

So  that,  gentlemen,  by  this  d4th  Article  of 
this  Customal  you  see  what  the  ancient  law 
and  usage  was ;  that  the  eldest  son  of  ever^ 
freeman,  under  these  circumstances,  is  inti- 
tuled to  his  freedom :  and  therefore  we  say, 
that  the  plaintiff  Henry  Moore,  as  the  eldest 
son  of  Samuel  Moore,  has,  and  he  is  im- 
doubtedly  intituled,  under  this  right,  to  his 
freedom. 

And,  gentlemen,  as  this  Customal  mentions 
three  distinct  methods  of  making  free,  viz.  by 
birth,  by  a  freehold  tenement,  and  by  pur- 
chase ;  so  it  has  made  a  manifest  distinction 
between  the  freedom  acquired  by  birth,  and  by 
either  of  the  other  two  ways. 

For,  gentlemen,  the  fine  that  is  paid  by  the 
son  of  a  freeman,  upon  his  bein<^  admitted 
aud  sworn,  is  only  6s.  8</.  That  is  the  rea- 
sonable fine,  that  is  always  paid,  when  a  man 
is  intituled  as  the  plaintiff  is :  but  all  other 
persons,  whether  they  are  made  free  by  a  free- 
hold or  by  purchase,  they  always  paid  ISs.  4d. 
however,   always  more  than  the  person 


or 


who  was  admitted  as  the  eldest  son  of  a  frc«< 
man. 
31 
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M^  lortl,  «iid  gpentlemen  of  the  jury,  fvfaen 
Tou  Lave  heacd  this  Cuatomal  (which  wp  shall 
lay  before  \ou)  read,  we  shall  then  read  to  ^ou 
some  hundreds  of  entries  oat  ^f  the  corpora- 
tion-books ;  from  whence  it  will  appear,  that 
the  ejyjest  sons  of  freemen,  under  the  circum- 
stances of  the  present  case,  have  been  always 
lidmitted ;  and  from  whence  there  will  result 
so  uniform  and  clear  a  testimony  in  support 
of  the  plaintiff's  right,  that  we  ilefy  the  gen- 
tlemen of  the  other  side  to  produce  one  entry, 
in  auy  of  the  corporation  hooks,  to  contradict^ 
or  at  least  to  impeach,  oar  entries. 

GentlemeOt  these  are  old  entries,  many  of 
ihem  in  queen  Elisabeth's  time  \  and,  there- 
fore, they  are  not  so  exact  in  the  stile  as 
modem  entries  osually  are.  Sometimes  the 
son  is  said  to  be  admitted,  '*  Quia  pater  ejus 
liber  erat,  et  ipse  natas  fuit  infra  lihertatem." 
Bomelipaes  the  slile  is,  *'  Quia  maximos  nata 
fiiius."  And  sopaetimes^  ^*  Quia  filius  liberi 
bominis." 

And,  ffentlemen,  by  coinparinff  the  times 
of  their  Withers'  admissions,  and  the  births  or 
haptisms  of  the  persons  admitted  (which  we 
sh^ll  prove  to  yon  by  authentic  copies  from 
the  parish  register-books  in  Hastings),  it  will 
appear  to  you  to  be  the  most  dear  and  strong 
case  that  ever  came  before  a  jury. 

Gentlemen  of  the  jury,  anotbier  part  of  our 
evidence  will  arise  from  livinp^  witnesses; 
very  ancient  men,  who,. by  their  own  know- 
ledge and  observation  for  50  or  60  years 
together,  and  by  oonversinfl^  with  their  ances- 
tors, many  of  whom  lived  to  be  eighty  and 
ninety  years  old,  will  prove,  that  this  has  al- 
ways bien  the  custom,  that  the  eldest  son  of  a 
freeman,  born  within  the  liberties,  ^nd  after  his 
father  was  made  free,  \k9S  always  been  intituled 
to  his  freedom ;  tiB  the  other  day,  when  the 
rights  of  the  ^own  were  to  be  played  ipto  a 
jMrnower  compass,  and  no  man  was  to  lj«  inti- 
tuled to  his  freedom,  but  at  the  will  and  plea^ 
sure  of  the  mayor  and  jurats.  And  these  wit- 
nesses, gentlemen,  are  not  only  ancient  men, 
bat  persons  free  and  disinterested ;  not  a  few 
men  disfranchised  to-day,  to  serve  a  particular 

Surpose,  and  be  made  (ree  again  to-morrow : 
at  oar  witnesses  are  men  of  great  age  an^ 
experience,  not  interested.  We  doubt  not, 
therefore^  gentlemen,  when  yoa  have  heanl 
our  evidence,  that  you  will  be  of  opinion,  that 
the  plaintiff  has  an  undoubted  right,  as  the 
eldest  son  of  a  freeman,  and  find  the  custom 
for  the  plaintiff  acconliogly. 

Mr.  Sirange.  May  it  please  your  lordship, 
and  you  s^entiemen  of  the  jury ;  I  am  also  of 
counsel  for  the  plaintiff:  and,  my  lord,  this 
case  has  been  so  fully  and  cleariy  opened  by 
the  gentlemen  who  have  gone  before  me,  that 
I  shall  not  take  up  any  of  your  lordship's 
time  in  stating  any  of  the  circumstances  in  the 
plaintiff's  case ;  and  1  shall  beg  leave,  gentle- 
men, only  to  observe,  that  the  single  question 
now  to  l^e  tried  by  you  is,  whether  the  custom 
ia  the  town  aud  port  of  Hastings  be,  that 
€fwy  parson,  btisg  the  aides t  loa  of  a  fref  qan 


of  the  said  town  and  port,  and  bsni  then^ 
after  the  admission  and  sweariiig  of  bit  fitlMr, 
has  a  right,  in  respect  thereof,  and  also  opoa 
paying'a  reasonable  fine,  to  be  admitted  into 
om 


the  omce  of  one  of  tlie  freemen  of  tbe 
town  and  port  ?  For,  geutleraen,  if  this  be  the 
custom   there,  the  plaintiff  Moore  is  witlm 
every  part  of  this  eustom. 

In  this  case,  gentlemen,  three  things  are  to 
be  proved : 

First,  That  the  plaintiff  be  the  son  ef  t 
freeman  that  was  admitted  and  swora  iolotbe 
franchise  of  this  town. 

Secondly,  That  lie  be  born  within  tbe  liber- 
ties  of  the  town. 

Thirdly,  That  he  be  horn  Wider  iWs  ci^ 
cumstance,  after  the  time  of  bis  latber^eeweir* 
ing  and  admission  into  this  freedom. ' 

And  we  shall  apply  ourselves  to  lay  befm 
your  lordship  and  the  Jury  such  an  erideoef, 
assliaH  fiilly  make  out  the  custom,  Ibat  the 
eldest  son  of  a  freeman,  bom  within  ibt 
borough,  is,  upon  paying  6s.  8tf.  as  t  ice^ 
sonabkfine,to  be  admitted  and  sworn  iststlM 
freedom  of  the  town. 

My  lord,  and  gentlemen  of  tbe  jorj,  tkt 
particular  evidence  we  shall  lay  before  yea» 
has  been  minutely  opened  to  yon ;  uA  i 
would  b^  leave  only  to  observe,  tbat,  ai  I 
humbly  apprehend,  the  custom  now  wafti 
on  by  the  plaintiff  is  a  sort  of  common  rigfac 
of  all  the  subjects  of  England,  there  beiu^  no 
corporation  in  the  kingdom  (I  might  esy,  upoo 
tbe  face  of  the  earth,)  but  where  tbe  soof  a 
freemen,  born  after  their  fathers'  freedom,  ire 
intituled,  according  to  the  several  osagee  m 
the  respective  boroughs  where  they  cleiffl 
their  freedom  ;  so  I  go  pot  know,  1  own,  of 
one  instance,  that  i  ever  yet  heard  oi;  tolbe 
contrary. 

But,  my  lord,  as  we  do  not  re\y  op  tW 
general  cu^om,  but  on  the  particular  e¥tdeo^ 
which  has  been  opened  i  we  shall  begin  vitt 
an  old  record  in  1573,  as  ancient  as  the  eU 
Costomal  of  the  Cinque  Ports.  Wc  sbiM 
then,  gentlemen,  read  to  you  the  entriea  ef 
nersons  who  have  been  admitted  as  sons  w 
freemen,  for  near  200  years  past ;  and  tjwi 
produce  to  you  several  ancient  living  ^' 
nesses,  who  will  speak  to  the  nsage  acd 
custofQ,  and  will  prove  to  you,  that  it  f» 
been  so  time  out  of  mind:  ftnd  then,  gentle* 
men,  we  hope,  that  upon  hearing  these  recoraji 
and  the  opinion  of  the  old  witnesses,  yon  sw 
find  a  verdict  for  the  plaintiff, 

Mr.  Marsh.  My  lord,  we  had  a  role  for  »• 
specting  tlie  corporation -books  v  therefore  the; 
are  not  in  our  hands :  but  we  hsve  taken  as' 
tfaentic  copies  of  the  old  coslomaJ  and  eninei 
on  stamps,  which  we  are  ready  to  pi«^ 
Swear  Mr.  Cranston. 

AttGen.  (Sir  John  Willes).  Mytoid,*t 
have  the  original  in  our  hands  ;  and  if^ 
produce  the  original,  they  cannot  read  w 
copy.  But,  my  lord,,  we  say,  with  great  ist: 
mission  to  your  lordship,  thtt  the  oryinftl  ^^ 
is  no  tvidenw. 
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Lord  EattiwUke.  Mv*  Attornfly,  seme  lifrfat 
tkould  be  giv«o  what  it  is^  iuhI  then  1  ebailbe 
aUe  to judge. 

tar.  Strange^  \  If  year  lordship  pleases,  we 
ma  as  well  prove  our  copy. 

Lord  Hardwicice,  If  ibe  origtnat  is  bere^  I 
cuDOt  read  the  copy. 

Mr.  Ctaiuion  swom. 

Ur.  Strttnge,  Where  had  you  thai  hook  P 

QfumUm^  from  the  town -clerk  of  llasliDgs. 

HuMarsht  Where  was  it  kept?  Afow^ 
the  corporation -books  and  reoords  r 

ftamton,  Yfjs. 

Mr.  Marih.  Turn  to  the  34th  Artide. 

Sir  Tho,  Abney,  My  lord,  it  is  an  ancieDt 
teky  kept  amonff  the  other  records  of  this 
corporation  ;  andl  never  knew  a  trial  of  thb 
Inad,  but  the  ancient  books  of  the  corp«ration 
were  always  read. 

Ah,  Gm,  My  ford,  I  hnmbly  sobmit  it  to 
vour  lordshipi  that,  as  they  open  it,  such  a 
look  ought  not  to  be  read  in  eviaenee ;  besides 
tbat  there  are  several  other  objections  to  it. 

My  lord,  they  open  it  as  the  Cdstomal  of  all 
Ibe  Cinqae  Ports,  bntnotas  theCustooial  of 
tills  borough  in  particular :  and,  my  lord,  this 
Maodamns  takes  no  tiotice  of  any  privileges 
tbat  belong  to  all  the  Cinque  Ports ;  and  there- 
fore the  Customal  thrv  ought  t6  produce,  should 
be  the  CastotiuU  of  (bat  partictilar  town :  but, 
to  sbew  that  this  will  be  evidence,  they  should 
make  it  appear,  that  there  is  one  conceiring 
eostoiki  tfarottghoiit  the  whole  Cinque  Ports. 

And,  my  loni,  thotigh  there  ire  some  general 
easterns  which  do  a^t  all  the  Cinque  Ports; 
yet,  with  grest  submisskm  to  yonr  hrdshtp,  1 
nust  beff  leave  to  insist,  that  this  particular 
vustomu,  in  cas6  it  could  be  read,  ti6  itiore 
affects  this  corporation,  than  the  customs  of  a 
ebaitty  s^ect  every  particular  bol'ough  or 
bondred  in  that  county.  Iii  order  to  make 
ibis  evidence,  they  should  prove  one  concurring 
doslom  ihroogboul  all  the  Cinque  Ports. 

Bat,  iny  lord,  if  that  werie  so,  I  subtuit  it  to 
roar  lordwip^  that  this  caunot  be  resd  as  eVl- 
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The  gentlemen  of  the  other  side  say,  that 
it  is  an  ancient  record,  because  it  is  without 
I4atb ;  abd  therefbrfe  ft  is  ancient.  And  this, 
^l^f  ^«1^  hirte  beten  proper,  if  they  had 
MiKwId,  aiibrent  Ctkstomal  itself  to  product. 
Asd  1  M>itoit  it  to  your  lordship,  that  th«y  must 
M^  pntdiKse  that  Customal,  or  shew  that  it 
cannot  te  ^Itt^  at,  before  this  can  be  read. 
Tbisis  onty  an  entry  in  the  corporation  •books, 
m  the  year  1573,  of  an  andeot  CustoflMl. 

Tbisi  n V  loM,  *•  ^ftt  they  wouM  oUbr  to 
V^  lordship  and  the  jury,  as  evidence :  it  is 
^ly  a  eo||jy ;  and  if  it  be  only  a  copy,  I 
bombly  insist,  they  ought  to  produce  the  orr- 
^Md^  air  ^bew  that  tliay  eaanot  seme  tt  it. 
im  i  believe  they  wiH  bs  at  a  loss  to  shew, 
it  was  ever  entered  at  all  by  the  eorperatioii's 
^te:  for  there  is  an  entry  j net  before  ^lis^  in 
<heyeari576|Ofattortga|fe;  there  are  abaa- 
mce  of  fcnpi  put  tbgether,  which  noMif  vt 


all  can  be  made  of;  some  io  1609<  son»e  in 
U99 ;  a  bondred  things  goi  together,  and 
entered  at  diflbrent  times^  by  itOMdy  knows 
who.  ^on  coiw^a^,  but  this  pretended  Cus« 
tomal  may  be  sewed  int*  \^t  book}  for 
there  1ft  riottriiM^  eiitered  \n  this  book,  that  tea 
be  given  in  ^vidsfloe.  If  it  was  fhe  Corpora* 
tien-book,  there  would  have  been  other  entries, 
of  the  manner  of  electing  freemen,  officers  of 
the  corporation,  and  members  to  serve  in  par- 
liameat,  and  other  corperation-a0airs :  bui^  ten 
cause  it  is  found  among  the  corpOration-paper% 
therefore  it  is  (e  be  given  in  evidence ;  though 
Ibupd  amongst  a  medley  of  a  hundred  sorts  of 
trifling  things,  in  no  vTise  relating  to  the  corpora- 
tion, and  that  belon|^  to  Qod  knows  who.  In  the 
book  there  are  copies  of  onortgages,  not  one  of 
them  from  persons  -who  sloM  iSd^iled  to  the 
<Jofporatioft  in  onefiMbiBg;  an  aecoont  6fa 
rental  of  a  ndMe  lord's  estate  $  the  resohttlmi  tf f 
the  judges  tf|MMi  tb«st«tuletei«tidf  tothepoor ; 
a  hundred  miscellaneous  things  got  together, 
nobodjr  knows  bow,  or  why :  my  lord,  I  say, 
when  it  appears  in  this  liflbt  before  your  lord- 
ship, I  ftubmit,  that  as  it  does  not  stall  appear 
what  this  medley  of  a  hundred  things  are,  be- 
cause it  is  found  amonnt  some  papers  in  the  coa- 
tody  of  the  toWn-cleric,  and  tliere  is  one  thing 
which  relates  to  the  custom  of  all  the  Cinque 
Ports,  and  a  hundred  other  things  not  relating 
either  to  them  dr  tO  thUi  borough,  whether  it 
be  any  evidence  at  alh  I  iubmit  it  therefore 
to  year  kMrdship,  in  the  first  plaeoi  that  as,  opon 
the  face  of  it,  it  appears  to  be  only  a  copy  of  a 
thing ;  and  as  it  appears  that  thing  does  not 
relate  to  this  borougn  in  particular ;  and  as  it 
does  not  appear  what  book  this  is,  nor  how  it 
came  amongst  the  books  of  the  corporation  ; 
and  as  i^  is  only  a  collection  of  useless  miscel- 
laneous papers ;  I  think  it  ought  not  to  be  read. 
Lord  ilardmcke.  If  t  conid  get  off  from 
reading  this  book  lawfully,  yet  from  the  nature 
of  this  cause,  I  must  look  upon  the  book.  In 
cases  ol*  this  nature,  I  thinK  it,  ortma  facU^ 
proper  to  be  read  in  evidence.  There  may  be 
o^jectiona  to  the  reading  it  of  ditferent  kinds ; 
some,  from  the  nature  of  the  custody  in  whidh 
it  has  been  Iwpt ;  some  intrinsical,  from  the 
book  itself.  Those  from  the  nature  of  the  cus- 
tody, when,  where,  and  how  long  it  has  been 
kept,  are  proper  wtinst  reading  it  at  all :  hot, 
when  they  arise  frOm  the  book  itself,  it  is  im- 
possible to  say  it  should  not  be  read ;  because 
the  Court  cannot  judge  whether  it  be  proper  or 
no,  till  they  have  heard  it.  t  think,  therefore, 
it  must  be  read.    If,  opon  reading,  tliere  ap- 

rar  to  be  any  uiaterial  olyections  to  the  bpoky 
wiH  hint  them  to  the  jury,  when  I  come  to 
sum  up. 

Ait.  Gtn.  My  lord,  we  submit  it  to  your 
lordBbip,  that  it  is  torn  and  defaced,  and  in  many 
places  net  legible. 

Mr.  Strange.  Why  did  not  yon  keep  it 
better?  This  book  has  not  been  in  our  custody, 
ff  to*  do  net  tries  pfsper  (tare  wf  t^ur  oorpo- 
ration- booksi  an  we  to  %*  pnjaiMl  by  y««r 
neglect  f 
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Mr.  Marth.  Mr.  Salkdd,  please  to  read  the 
title:  If  they  have  put  Chevy  •Chase  in  it, 
vbat  is  that  to  our  Ciistemal  ? 

Asiociatt  reads : 

**TheCu8tomal  of  the  town  of  Hastings, 
trausUted  outof  liatininto  English — " 

Att,  Gen,  Don't  impose  upon  the  Court,  by 
reading  a  traDslation  of  an  old,  miscellaneous, 
iiselesspaper,  without  any  date. 

Sir  T.  Abney.  We  shall  read  what  part  we 
think  fit. 

Lord  llardzoicke.  What  is  the  title  of  that 
part  you  are  now  going  to  read — the  Latin 
title  ? 

Sir  T.  Abney.  Read  the  Latin  title. 

Associate  reads : 

^(  Hie  sequuDtur  Consnetudines  Qulnque 
Portuum,  et  eorum  Membrorum,  k  tempore 
quo  non  eitat  inemor'  bom(*  usitat*  et  appro- 
bat'." 

Lord  Hardwicke.  Mr.  Attorney,  it  is  sug- 
gested in  the  Mandamus,  that  Hastings  is  one 
of  the  Five  Ports. 

Att.  Gen,  But,  mv  lord,  tliis  is  not  the  Cus- 
tomal  of  Hastings :  here  is  page  1,  in  the  mid- 
dfe  of  the  book! 

Associate  reads : 

'*  Hie  sequuDtur  Consuetudines,"  &c. 

Mr.  Strange.    Turn  to  Article  34. 
Sir  T.  Abney,    Begin  at  **  Possunt  Majores 
et  Ballivi."  \ 

Associate  reads: 

'*  Possunt  Majores  et  Jnrati,  Ballivi  et  Jn- 
rati,  et  Jurati,  in  quolibet  Portu  et  Membro  ubi 
Major  et  Ballivus  de  communi  electione  non 
fuerit,  in  prassentia  Communitatis,  reeipere  et 
facere  tiberos  tribus  modis :  Uno  modo,  per  Na- 
tivitatera  infra  libertatem  suam,  si  pater  snus, 
tempore  nativitatis  sose,  fuit  liber :  alio  modo, 
per  Liberum  Tenementum  perqiiisit':  tertio, 
per  Emptionem.  Et  notaud',  quod  nullus  gau- 
debit  libertatem  alicujus  Portus  sive  Membri, 
quousqoe  sacramentum  snum  pnestitit,  quod 
esse  debet,  it  die  illo,  usque  ad  Anem  vitse  suse, 
bonus  et  fidelis  Domino  nostro  Regt  Angliee,  et 
hferedibus  suis ;  statutaque  et  libertates  Quin- 

Sue  Portuum,  et  specialiter  i|lius  Portus  sive 
lerabri  ubi  commoratur,  pro  posse  suo  main- 
tenebit;  obediensque  Majori  et  Juratis,  Ballivo 
et  Juratis,  veljuratis,  semper  erit ;  semper  pa- 
ratus  tarn  ad  scottand'  et  lottand',  si  qnee  tazat' 
pro  communi  utilitate  fuerint,  i^uam  in  armis  pro 
defensione  inimicorum  Domini  Re^s,  cum  per 
Gnbernatores  ipsius  Portus  sive  Membri  na- 
buerit  in  mandatis ;  et  quod  non  audiat  aliquod 
ad  deteriorationem  libertat'  pnedict',  sive  adre- 
probationem  Maioris,  Baliivi,  et  Jnratorum,  ubi 
commoratur,  Tel  eorqm  alicujus,  nisi  ipse  inde 
eis  dabit  notitiam .  Sic  se  adjuvent  sancta  sane- 
tor',"  &c. 

Mr.  Slranfe.  Read  OD  the  35tb,  d6th,37tb, 
.58th  and  SQlb  articles. 


wlMociajf  reads: 
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Art  35.  *^  Et  quilibet  ganders  infendeos  li- 
bertatem  Qninque  Portuum  per  Emptioiwv, 
inveniet  ^natnor  manucaptores  resident*  de  om- 
nibus et  singulis  pneiniss'  perimplend'." 

36.  *'  Et  si  fuerit  extraneus,  in  psrtibiil 
transmarinis  oriundns^  et  in  aliquo  Portu  are 
Membro  bonse  famae  et  conditioois  permtnat, A 
pofitmodum  in  eodem  Portu  sive  Membro  mi- 
ritat'  fuerit,  ac  libertatem  gaudere  desidenu, 
fiat  ipse  liber  per  emptionem,  ot  prnlicf  at, 
per  totam  libertatem  Quinque  Portnum ;  etko^ 
quod  non  ad  electionem  MajOris,  Ballifi,  Jn- 
rat',  sive  aiior'  officiar*,  nee  de  oonsilio  itire  00^ 
gotiis  Communitatis  fiend',  quousque  habocrit 
literas  Domini  Regis,  pro  indigeoat'  cugneid 
potest." 

37.  <*  £t  potest  Dominos  Custos  Qninpe 
Portuum,  sive  ejus  Locum-tenens,  scmel  doa 
in  officio  fuerit,  mandare  et  f»cere  onum  exin- 
neum,  ultra  mare  natum,  liberum  in  qnolibet 
Portu  et  Membro,  in  forma  liberis  per  Emp* 
tionem,  absque  aliquo  fine  communitati  oli 
ipse  extraneus  commoratur  pro  eodem  [•eno^ 
vend',  except'  officiar'  feed'  ad  hoc  usque  coo- 
suet'." 

38.  "  Et  ipsi,  qui  sunt  in  omnibos  et  i ingv- 
lis  formis  preedictis  facti  liberi  in  aliquo  Porta 
sive  Membro,  habeaot  libertatem  consnet'ii 
omnibus  aliis  Portubus.'* 

Sir  r.  Abney.  Now  read  the  next,  "  NuHui 
fiat  liber  per  Emptionem." 

Associate  reads : 

39.  **  Et  nullus  fiat  liber  per  Ennptioaevi 

Suousque  in  Portu  vet  Membro  ubi  libertaten 
eslderai,  per  unum  annum  et  uoam  diem  pc^ 
mansit,  et  st  bene  et  boneste  habuerit,"  &c. 

Mr.  Strange.  My  lord,  we  shall  retd  ns 
more. 

Lord  Hardmcke.  Are  there  any  other  pirtii 
Mr.  Attorney,  you  would  have  read  ? 

Att.  Gen.  Let  me  see  the  book.  (Tnna  it 
over.)  My  lord,  here  is  an  entry  in  1606,  be- 
fore the  enU-y  of  1573.  Here  are  counter-parfJ 
of  leases.  We  must,  I  believe,  trouble  yair 
lordship  with  reading  one  of  them.  Head  thit 
lease. 

Asiociate  reads : 

*<  This  indenture  made  the  10th  daj  of  As- 
gust,  in  the  15th  year  of  the  reign  of  onr  sore- 
reign  lady  Elizabeth,  &c.  between  Tbeopbilsi 
Johnson,  of  Lamberhurst,  in  the  oouiit|a 
Kent,  gent,  of  the  one  part,  and  James  Wood- 
gate,  yeoman,  of  the  otner  part-        -'* 

Att.  Gen.  Read  the  judges' optmoaabsolthi 
statute  of  queen  Elizabeth. 

Mr.  Strange.  They  would  insinnsti^  t» 
because  a  few  miscellmneoos  papers  are  hnsd 
up  with  our  Customal)  therefore  it  is  not  au- 
thentic. 

Lord  Hardwicke.  There  is  no  weight  ia  tW 
at  all :  the  tfliwn  clerk  may  bind  op  what  bo 
pleases  with  the  corporHtion  books.  The  <nitf- 
tion  is,  whether  the  general  dedaratiooo mm 
Cinque  Porte  are  binding  intheptiticiilirpail^ 
or  no? 
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upon  a  Quo  Warranto. 


Att  Oen.  IS  J  lord,  1  submit  it  to  jour  lord- 
■bip,  that  the  tbio^  bound  dp  with  it,  appear- 
iofi^  to  be  miscellaneous,  useless  papers,  takeoff 
from  the  authority  of  it. 

Lord  Hardwicke,  There  are  copies  of  leases 
boaod  up  with  it,  Mr.  Attorney :  will  tliat  take 
off  from  its  authority  ? 

Att.  Gen,  If  you  will  admit  what  I  state, 
we  will  read  it. 

Mr.  Strange.  You  iday  state  what  you  will, 
aad  read  what  you  will  out  of  it ;  it  is  your  own 
book. 

Att.  Gen.  Then  here  is  the  rental  of  a  cer- 
tain noble  lord's  estate. 

Mr.  Strange.  That  looks  as  if  the  corpora- 
tioo  were  in  hopes  he  would  leave  it  them. 

Hr.Manh.  Not'at  that  time  of  day.  There 
are  some  addresses,  that  may  be  a  proof  of  their 
loyalty. 

,  Lord  Hardvicke.  Let  me  see  the  book. 
(Which  was  delivered.)  There  is  an  entry  of 
some  leases,  with  the  rental  of  an  estate. 

Att.  Gen.  Let  me  see  the  book. 

Sir  jf.  Abney.  My  lord,  we  beg  leave  first  to 
reail  the  entries  of  eldest  sons,  bom  within  the 
KbfYties,  after  their  fathers  were  admitted,  and 
that  were  admitted  on  paying  their  fines  of  6», 
Bd.  Read  Jeremiah  Bryham.  He  was  ad- 
mitted into  the  freedom  the  S7th  of  April,  12 
James  1,  anno  1614,  and  paid  his  fine  of  6f.  Qd. 
He  was  baptized,  my  lord,  the  9th  of  Novem- 
ber, 1587,  and  admitted  as  the  eldest  son  of 
James  Bryham,  jurat.  (Produce  the  copy  on 
stamps.) 

Lord  Eardtpicke.  What  is  that  ?  Where  had 
you  it  from  ?  Is  it  a  true  copy  P 

Cramton.  My  lord,  it  is  a  true  copy.  I  had 
it  from  the  corporation  books ;  I  examined  it 
with  the  entry  m  the  book. 

Auociate  reads : 

**  Memorandum.  S7  Aprilis,  13  Jacobi  1, 
anno  1614.  Hastings,  $$.  At  the  court  of  oor 
sovereign  lord  the  king,  came  Jeremiah  Bry- 
bam,  and  prayed  to  be  admitted  to  the  freedom 
and  liberty  of  this  town  ;  -  and  by  Mr.  Mayor 
and  bis  brethren  was  admitted  and  sworn,  and 
kissed  the  right  cheek  of  Mr.  Mayor,  *  more 
^  solito,  pro  fine  6s.  8^.  dontaxat,  quia  filius 
*  ceo'est  liberi  hominiset  Jurat'  hujus  villse,  &c. 
'  viz.  filins  Jacobi  Bryham,  Jurat'  defunct',' " 
&c. 

Mr.  Strange.  That,  my  lord,  is  the  custom : 
be  kissed  the  mayor's  cheek,  **  more  solito,  pro 
fine  65.  Sd.  dontaxat,  quia  filius  sen'  est  liberi 
bominis  et  Jurat'  hujus  vills&,&c  viz.  filius  Ja- 
cob! Bryham,  Jurat'  defunct',"  8cc. 

8ir  T.  Abney.  My  lord,  we  beg  leave  now  to 
^ew  when  he  was  born,  and  when  bis  father 
was  admitted.  He  was  b«rn  or  baptized  the 
9th  Of  November,  1587.  Read  the  certificate. 
Did  yon  compare  it  with  the  parish  register- 
book  of  Hastings  ?  Is  it  a  true  copy  ? 

Cranston.  Yea,ttisatruecopy ;  I  examined 
it  with  the  register. 

Associate  reads : 
"-  '*  1587,  November  9th 
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Sir  T.  Abney.  I'his  is  the  birth  or  baptism 
of  this  Jeremiah  Bryham. 

"  Christened,  Jeremiah,  the  son  of  James 
Bryham." 

Sir  71  Abney.  My  lord,  to  shew  that  his  fa- 
ther was  a  freeman,  we  shall  read  to  your  lord* 
ship  aod  the  jury  an  entry,  whereby  it  willap* 
pear,  that  his  father  acted  as  a  freeman,  Jan. 
4,  18  Eliz.  1576. 

Lord  Hardmkke.  He  is  mentioned  to  be  a 
jurat  in  this  entry ;  therefore  that  is  needless. 

Mr.  Strange.  My  lord,  the  next  entry  is  the 
30th  of  December,  16S0,  James,  the  sod  of 
James  Lasher.  Where  is  that  ?  Did  you  exa- 
mine that  with  the  entry  in  the  corporatioo 
book  ?  Is  it  a  true  copy  ? 

Cranston.  Yes,  1  examined  it ;  it  is  a  tru« 
copy. 

Associate  reads : 

**  Hastings,  ff.  Assembly  holden  the  20th  - 
December,  ano.  reghi  Regis  Jac.  18^  1620,  se* 
condum  consuetndinem,  &c.  At  which  court 
appeared  Richard  Waller,  mayor;  James 
Lasher,  Martin  Life,  Wm.  Bysbop,  Richard 
Withers,  Jeremiah  Bryham,  Richard  Boys^ 
John  Brett,  Nathaniel  Liasher,  Thomas  Bryan, 
Jolin  Barley,  William  Barker,  jurats ;  Robert 
Mills 

Mr.  Strange.    Pass  over  the  names. 

"  At   this   assembly,   Samuel   Moore  and 
■  are  elected  barons  of  this 


town:< 


Sir  T.  Abnet/.  My  lord,  this  Samuel  Moors 
was  the  plaintiff's  grandfather. 

"  And  at  this  court  it  is  decreed,  that  James 
Lasher  instantly  requiring  the  same,  was  ad- 
mitted to  the  liberty  and  freedom  of  this  town, 
by  consent  of  all ;   *  et  fecit  sacramentum,  et 

<  osculatus  est  malam  dextram  Majoris,  more 

<  solito,  et  solvit  pro  fine  6s.  Bd.  quia  primoge- 

<  nitus  filius  Jacobi  Lasher,  Jurat'.'  " 

Sir  T.  Abney.  Because  he  was  the  eldest  son 
of  his  father.  Now,  my  lord,  we  shall  shew 
he  was  born  within  tbe  borough,  and  afler  the 
time  of  his  father's  being  admitted  a  freeman. 
Look  out  the  certificate  of  James  Lasher's 
baptism,  the  97th  April,  1679.  Is  that  a  true 
copy.  Sir  f  Did  you  examine  it  with  the  re- 
gister? 

Cranston.    It  is ;   I  examined  it. 

^Mocia/tf  reads: 

**  April  27,  1579.  Christened  James,  the  soa 
of  James  Lasher,  jurat." 

Mr.  Strange.  The  father  is  said  to  be  a  jurat 
at  the  time  of  rmstering  the  son's  baptism* 

Mr.  Marsh.  My  lord,  tbe  next  instance  we 
go  upon  is  Thomas  Lovell,  (look  out  that)  the 
eldest  son  of  William  Lovell.  The  father  was 
admitted  the  6th  of  September,  1636.  Thomas 
the  son  was  born  tbe  10th  of  February,  1640 ; 
he  was  admitted  a  freeman  on  tbe  20th  of 
April,  1667.— Read  the  son's  admission.  Did 
you  examine  it. ^ 
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Lord  Harikncke,  Is  thuC  a  true  ^p;^  t 
Crafuton.  It  is,  iny  lord  )  i  eXMDmdl  it 


Atmchte  reads : 

«<  Hastings,  ss.  90  April,  1667.  IttpMte 
court  came  Tbomas  Lovell,  jua.  eldest  son  of 
WHfiani  Ldvelf^  fate  jurat,  deceased,  Add  pra3^ed 
the  francbiie  of  tiiid  to^A  :  (0  ivMch,  for  hH 
ta^  ofa^.  ^.  he  is  admitted,  took  hisofttb,  Ktfd 
Ithts^d  the  ma;^or'tf  right  eheek,  more  iolito.** 

.  Mr.  Martk.  To  prof « that  his  faCher  was  a 
freoinany  shew  the  efttry  Of  the  6tb  ^f  Soptem* 
her,  16S6.    Is  it  examiiied  ? 

CraMtthiu  Ves, 

Atiociate  reads : 

*'  Hastitrg«,  is.  MemoraUd*,  quod  6th  Sep- 
tember, 1636,  came  Willianor  LoYell,  Aod  pra?^d 
lb  he  admitted  into  the  freedoms  of  this  tonn 
and  port,  aud  took  the  oaths,  more  solitOf  Ittld 
was  admitted  accordingly." 

Itr.  Strange.  M v  lOf d,.  his  fatli^r  had  been 
four  fears  a  jurat,  wtieh  the  SMi  wasUtptized.-^ 
Read  the  certificate  of  tUe  10th  of  Febrnary, 
1640.  Is  it  A  (t-ne  cop^  ?  Did  yoa  eicamine 
ii  f^Craiitton.  1  did. 

Associate  reads : 

**  1640,  t'ebruary  lOth.  Baptized  Thomas, 
the  son  of  William  Lovelj,  jurat." 

Mr.  aimer.  My  lord,  the  next  instance  is 
tViliiam  Datchelor,  eldest  son  of  James  Batohe- 
or.    He  was  admitted  the  3d  of  May ,  1669. — 
tlead  that.     Is  it  a  true  copy  P    Did  you  exa- 
mine it  ? — Cranston,  It  is ;  I  examined  it. 

Associate  reads : 

**  Hastings,  s^.  2  1^1  aii,  22  Car.  Sdi,  1669. 
At  this  election  and  assembly,  Wiili&m  B&tche- 
lor,  eldest  son  of  James  Batchelor  eldest, 
fVeemao  above-named,  at  bis  humble  request,  is 
iblso  itaade  a  freeman,  and  admitted  into  the 
franchise  of  this  township,  for  his  fine  of  a 
demi-lnark,  And  thereunto  sworn,  Und  kissed 
the  mayor's  cheek,  tnore  sdlito,"  &c. 

Mr.  Pil/ner,  Aty  lord,  he  wfts  bilpti^ed  the 
trth  of  July,  1686.— Read  that  certificate.  Did 
you  examine  it?  is  it  a  triie  copy  ? 

Cranston,  It  id. 

Associate  reads . 

«  July  17,  1636.  Baptiaed,  William,  the  sod 
of  James  Batchelor." 

Mr.  ¥i/gntr.  My  loird,  Ini  father  t^rag  ftdAiit- 
ted  nineteen  years  before,  irth  September, 
15  Jab.  1, 1617.— Read  his  admission.  Is  it  a 
true  copy  ?  Did  you  examine  it  P 

Cranston.  1  did ;  it  is  a  true  copy. 

'Associate  reads : 

«<  15^  tlegis  Jacobi  Imi  Jacobus  Batchelor 
admissos  est  ad  libertatem  hujos  rillse  et  osca- 
|a?it  malam  dextrtm  Majoris^  more  solitOi  pro 
ine  SQO  13t.  4d." 

This  Jamen  wa§  thh  fttfaer,  and  fa«  paid  a  fine 
t»f  13i.  Ad.  hecau0e  Im  whs  not  idmitted  as  the 
kott  of  a  fireemiia.  Ha  wis  adttittei  irf  a  iire^- 
JioMy  or  by  purchaie. 


M  r.  Clarke*  M^  loi^ ,'  tfa«  iftkt  i sllaiM  wc 
shall  troable  vour  lordslrip  with,  is  WiirtM 
Parker,  jun.  tie  was  admitted  tbe  9tli  6f  llw, 
1670,  for  a  fine  of  6«.  8(<.--Read  bissdnimvii. 
Is  thit  a  true  eopy  ?  Did  you  extmiae  it  ? 

Cransten*  Yes  \  I  exaiuliaed  it. 

«« Hastings,  ss,  ^  die  Mali,  2^  Csf.  S,  167(). 
iss^mblat*  iehV  ibidem  (^crram  Mit|o^6  vl^  ct 
portus  Hastings  prsedict*. 

<<  VTidiam  Pftrk^r,  jab.  ddest  son  «f  William 
Parker,  jurat,  canhe  h6i^  in  court,  prajitig  Ui 
freedom,  &c.  which  is  granted  him  for  a  oemi- 
ibsfk;  took  his  oath,  ahd  kissed  ibe  minor's 
cheek,  more  solito"  &c. 

Mr.  Clarke,  My  lord,  we  have  a  certificate  if 
the  son'a  baptism,  the  14th  of  Augatt,  164i 
—-Is  it  a  true  oopy  ?— Crcaf  torw  It  is. 

Associate  reads : 

*^  14  Ausrust,  1644.  Baptized,  Wi]liatt,tlit 
8bn  of  Wilham  Parker." 

Mr.  Clarke.  We  shall  now  shew  yoarlord' 
Miip,  that  Ilia  father  acted  as  a  freemia  ax 
years  before  the  birth  of  the  toO)  and  as  t  jsnt 
two  years  after. — Is  that  a  true  copy  ?  Did  jM 
examine  it? — Crutiston*  It  is. 

Asiociale  reads : 

«*  Hastings,  ss.  Elect'  Majoris  villafeetpo^ 
de  Hastings  prikdict*,  tent'  ibidem  15°  mt 
Aprilis,  knno  resfni  Regis  nostri  Car'  AogC, 
^c.  U^  1638.  Ad  hdnc  diem  Johannes  fiaHey 
electus  est  in  Offic'  MajOris  hojns  riltibprohfe 
auno  sequent* "      . 

Lord  Hardwicke.  Who  was  present? 

<* per  voces  horilHi  libeforiim  hOIBim 

title  prftdict\  videlicet,  Nic.  SttpluA,  wt 
Staplus,  Wil.  Goldham,  Wil.  ChapfliftD,  i^kaA- 
nis  Sargent,  sen.  Wil.  Turpine,  Kic.  VVbcder, 
JohamiuB  Harys^  WU.  Dighton,  Tho.  Haiool^ 
&Lm.  Gawen,  Geo.  Fletcher,  Rac.  Wvpter, 
Hen.  Lasher.  Humf.  Blinkeme,  Jo.  Hrtbe, 
Mich.  Lasher,  Phil.  Girdler,  Wil.  LuDsfori, 
Geo.  Easton,  Ric.  Sargent,  Sack.  Fraoke,  Jo. 
Sargent,  jun.  W.  Parker,  Jo.  Wynter,  W>. 
Marshall.  Tho.  SteTenson,  jun.  Jo.  Hollybooe, 
Jlo.  Phillip,  Dr.  Elli^  Marci  Pontes,  WiJ.  U- 
Tell,  jub.  et  Jac.  Batchelor :  Clhi  qoiM 
Major  sic  elect'  sacrameotum  iauum  prentitt 
coi'porale  ad  offic*  illud  exercend^  prout-deoi^ 
more  solito,"  &c. 

Sir  T,  Abney,  The.  next  person  we  iiull 
troilUe  yOnr  lordfthip  with,  ia  — • 

Sei;|.  £yre.  Wall  any  body  elsa  admitted  9i 
that  time  ?  .  ^__ 

Sir  T,  Abnejf,  There  w*fc  nine  mwe  ta^ 
My  lorid,  the  next  is  John  Fantley.  Be  w 
admitted  the  Mb  of  Decemher,  1674>-l«rt  & 
troe  copy  F  Dkl  you  examine  it? 

Cramt6n,  I  exsmhied  it ;  it  is  a  tme  eopf. 

Associate  reftds ; 

«  HasiAigs,  i».  5  Deceiiibris,  1674^  ^yf' 
2di,  Assemblat'  tent'  ibidem  csoraiki  BMra 
&c.  Tillse  et  portns  Hastings  prasdict'»  in  pl«^ 
curia  ?  enit  JobaoBW  Mmnti  elfMit  likuli^" 
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koiw  fWrn ;  Johannes  Fandc j,  jun.  et  Williel- 
jDM  Geeoer,  juo.  et  admitlMotur,  scilioet,  prw- 
4ki'  Salmon  pro  15«.  ^.  et  fngdW  Famlejr 
^.  8^i  et  predict'  Qjeiuier  6$,  Bd.  %W  filii  sen' 
patr'  eor'  liber';  qiiiomoes  feceruot ^ioje sa- 
.crame9t«n),^  malano  dextras;^  Miyorw  eacula- 
veruDt,  more  solito,"  9ic. 

Sir  r.  Abne^.  My  lord,  the  father  of  Fantley 
Wfa  adoDitted  a  freeman  the  8tb  of  July,  1626. 
Fantley  the  aon  was  baptized  the  13th  of  Be- 
cernbf  r,  1640 ;  just  thirty-four  years  before  )^e 
was  admitted  a  fre^an,  which  was  th^  5th  of 
December^  1674.— Aead  the  cectiQpale  of  his 
baptism.    Is  it  a  true  copy  ? 

Craruton,  It  is. 

Associate  reads : 

"  Hastings,  ^,  13  noetmher,  1640.  Bap- 
tiled,  John  Fantley ,  the  son  of  John  and  Mar- 
garet Fantley." 

jSir  r.  Abney.  We  shall  now  shew  yoar  lord- 
sbip,  that  his  father  was  admitted  to  his  Iree- 
doin  (he  8th  of  Joly,  16S6,  thirteen  yearf  hefore 
Jbe  Urtb  of  bis  son. — Bead  the  falher's  admk- 
«oa.   Is  it  a  true  copy  f  Did  you  examine  it  ? 

CnautoH.  I  did. 

Associate  reads : 

"  Hastings/  ss.  Jnlii  8,  1626.  Johannes 
Faotley  admissns  est  ad  libertfitem  hujus  yillie, 
|ro  fine  ISs.  4</." 

8eij.  £lyr«;  There  the  fine  is  13<.  4(1. 

Bir  T.  Abney.  This  is  the  father. 

Serj.  Eyre,  That  is  a  Tery  malml  ditfter- 
eoce.  The  son's  fine  is  6j.  8^  bi|i  (erery  body 
that  is  admitted  by  any  other  xigbt,  paya  for 
iiisfiBe  13f.  44. 

Mr.  Strange,  Tbe  fin^  of  $s,  Zd.  is  a  pftrti- 
<<»larinduk:enoe  to  tl^  sons  of  freemen,  aind  all 
others  paid  13f.  4d.  or  iiiore. — My  lord,  the 
next  instance  is  Philip  Baylej,  the  eldest  son 
of  John  Bayley.  He  was  admitted  the  0th 
of  April,  1691 ;  he  was  bom  the  14th  of  May, 
1069.-- Read  his  admission.  Did  yoii  oza- 
ttiae  HP  Is  it  a  true  copy  T^CranOen.    It  is. 

Associate  reads: 

"  April  10, 1691,  S  W.  and  Mar.  Hastings, 
#t.  Thisday,  being  Good  Friday, Philip  Bayley, 
-eldest  son  of  John  Bayley,  deceased,  formerly 
mayor  of  Hastings,  for  his  fine  of)  6s.  6d.  was 
admitted  to  the  freedom  of  this  town  and  port, 
^Thomas  Lovell, mayor,  Edward  MUward, 
niehard  W^tts,  and  John  Medhnrst,  jurals ; 
who  took  his  oath,  and  kissed  the^ayor's  right 
cheek,  more  soUtOy  aud  a]po  took  the  oaths  of 
allegiance  and  supremacy." 

Mr.  Strange.  We  shall  now  prodnce  the 
Mpy  of  the  registry  of  his  baptism,  whidi  was 
•he  14th  of  May,  1669. 

Cramton.  It  was  the  19th  of  May,  1667. 

Mr.  Strange.  Read  the  certificate  of  the 
JOfii  of  May,  1667,  of  Philip  Bayley's  b^tbm. 
Jm  y/Mi  eiwnion  it  ?  i«  it  a  troe  oopy  f 

Cranston,  It  is, 

4fffoetal#  reads  ( 


[see 

"  May  19,  l«6r.  Baptised,  PhiKp,  the  sos 
of  John  Bayley  and  Anne  his  wife.'' 

Mr.  Strangp.  My  lorj,  we  shall  now  read 
the  copy  of  the  emry  of  the  38th  of  April, 
1656;  whereby  it  will  appear,  John  Bayley 
his  father  was  then  a  freeman. — Jpitatn^* 
copy  ?   Did  you  examine  it? 

Cranston.    I  examined  it ;  it  is  a'tme  copy. 

Associate  n^ads : 

"  Hastings,  $s.  The  efecUon  of  the  m^yor 
of  the  town  and  port  of  Has^pgs,  the's8th  day 
of  April,  1656,  in  the  conrt-hall  of  the  aanya 
town,  according  to  the  use  and  custom  tiji^rpof, 
tone  out  of  miod  used,  Ice. 

*^  At  this  d^y  was  chosen  Thoipaa  Vlej?/^ 
mto  the  office  of  mayoralty  of  the  same  tofriy, 
for  the  year  ensoing,  by  the  voices  of  thesffr 
freemen  of  the  said  town  fullQwiog  :— 

Mr,  Strange.  Who  was  present? 

" That  is  to  say,  of  Richwd  Wheoler, 

William  Digbton,  Richard  Sargent,  sen.  Philip 
Girdler,  John  Lasher,  William  Barker,  Maift 
Pontes,  James  Batchelor,  Daniel  Downe, 
Jamea  Lasher,  eent.  Drew  Richardson,  Tbp* 
mas  Jarret,  John|8pey,  Samuel  Sraershalt 
John  Fyssendeu,  Richard  Stevenson,  James 
Redames,  William  Geerey,  Robert  Bursey, 
Thomas  Hyder,  Daniel  Stevens,  John  Brunnel^ 
John  Bayley, jun.  Thomas  Penbuckle,  Edward 
Hiklring,  Sinion  Waters,  James  Chowe,  Ralph 
Bamiale,  Joiin  Shoeamitb,  John  Fantley. 
Peter  Stanbynooth." 

« 

Mr.  Marsh.  My  Iprd,  the  next  instanpf  in 
Jeremiah  Redames.  He  was  admitted  the  1  Uk 
of  January,  1691.— Look  pi^t  that.  Di$l  yo|i 
exflmine  i^  ?  Is  it  a  true  aopy  2 

Cranston.    ]t  is. 


<*  Hastings,  u.  Memorandam.  The  tlth 
day  of  January,  1691,  before  Mr.  Mayor,  as'- 
sisled  jby  Philip  Lovell,  John  £kevens,  and  Dr. 
Peter  Fiat,  jurats,  oame  Jeremiah  Redamea 
and  Philip  Girdler,  and  craved  to  be  admitted 
into  the  freedom  ii  this  town  and  port ;  and 
they  were  accordingly  admitted  into  the  free- 
dom, and  took  the  oath  of  a  freeman,  and  also 
the  other  oaths,  and  kissed  the  mayor's  right 
cheek,  more  jo^/o ;  and  ^  a  fine  paid,  ria. 
Philip  Girdler,  a  mark;  and  Jeremiah  Re-* 
dames,  being  the  eldest  son  of  a  freeman,  half 
a  mark ;  which  was  extr^  to  the  ehamherlatn.'* 

Mr.  Marsh.  My  Iprd,  the  time  of  his  h^* 
tjsm  was  the  ^d  of  January,  1655.— Rj^d  th^t 
certificate.  Have  ypu  examined  it  ?  ,ts  it  ^ 
true  copy  ?— Cranston.  It  is. 

Associate  Tewds: 

^^  Hastings,  ss.  January  d,  1653,  Jeremiajii 
the  son  of  James  Redames,  was  baplisffL" 

Mr.  Marsh.  My  lord,  Jaipes  R^am^  wia  l^ 
freeman  in  April  1649. 

Mr.  Clarke.  Bly  lord,  ttie  next  instance  i^ 
Thomas  Boyce,  He  was  admitted  as  an  eldest 
son. 
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Lord  Hardmicke.  Yoa  must  shew  Jeremiah 
Redames  was  born  after  the  father's  admission, 
if  you  would  apply  this  instance. 

Mr.  Clarke,  My  lord,  we  will  shew  that 
James  Redames,  the  father^  acted  as  a  freeman 
the  28th  of  April,  1649,  six  years  before  the 
son  was  born. — Look  out  that  entry.  Is  it  a 
true  copy? — Cranston.  It  is. 

Asiociate  reads : 

'*  Hastings,  ss.  The  election  of  the  mayor 
of  the  town  and  port  of  Hastings,  the  28th  day 
of  April,  165G,  in  the  court-hall  of  the  same 
town,  accordinsT  to  the  use  and  custom  there 
time  out  of  mind  used. 

**  This  day  was  chosen  Thomas  DeWes  into 
the  office  of  mayoralty  of  the  same  town,  for 
the  year  ensuing,  by  the  voices  of  these  free- 
nen  of  tlie  said  town*;  that  is  to  say,  of  Ri- 
chard Wheeler,  &c.  James  Redames,  &c."  ut 
supra, 

'    Serj.  Eure.  Read  it  again. 

Lord  Uardwickc,  It  is  only  mentioned  as  a 
fact. 

Mr.  Clarke,  My  lord,  the  next  instance  is 
Thomas  Boy^,  admitted  as  an  eldest  son  the 
S6th  of  December,  1691.  He  was  baptized  the 
3d  of  August,  1671. — Read  his  admission.  Is 
it  a  true  copy  P — Cranston,  It  is. 

Associate  reads: 

**  Hastings,  ss.  Memorandum,  That  the  26th 
day  of  De^mber,  1691,  before  Mr.  Mayor,  as- 
sisted by  Thomas  Lorell,  Philip  Lovell,  John 
Stevens,  and  Dr.  Peter  Fiat,  jurats,  came  Tho- 
mas Boyce,  jun.  Richard  Broadbridge,  Benja- 
min Meadow, and  Thomas  Wheeler,  and  craved 
to  be  admitted  into  the  freedom  of  this  tpwn 
and  port ;  and  they  were  accordingly  admitted 
into  the  freedom,  and  took  the  oaths  of  free- 
men, and  also  ^the  oaths  of  allegiance  to  their 
majesties  king  William  and  queen  Mary,  and 
kissed  the  mayor's  ri^ht  cheek,  more  solito; 
and  for  a  fine  paid,  viz.  Thomas  Boyce,  jun. 
and  Richard  Broadbridge,  being  freemen's 
eldest  sons,  paid  each  6s.  Sd.  and  Benjamin 
Meadow  and  Thomas  Wheeler,  13jr.  4d,  each ; 
which  was  extract*  to  the  chamberlain.  And 
forasmuch  as  the  said  Thomas  Boyce,  jun. 
Richard  Broadbridge,  and  Benjamin  Meadow, 
are  not  yet  house-keepers,  their  friends  have 
undertaken  and  promised  for  them,  that  they 
shall  pay  what  seot  and  lot  shall  be  assessed 
upon  them,  also  watch,  ward,  and  search,  and 
do  all  duties  incumbent  upon  freemen,  viz. 
Thomas  Boyce,  for  his  son  Thomas  Boyce, 
jun.  and  John  Stevens,  son  of.  Henry,  for 
Richard  Broadbridge  and  Benjamin  Meadow." 

Mr.  Clarke,  My  lord,  he  was  baptized  the 
3d  of  August,  1671-  Read  the  certificate  of 
bis  baptism.     Is  it  examined  ? 

Cranston.    Yes. 

Asitociate  reads  : 

"Hustings,  15.1671,  Angust  Sd,  baptized, 
Thomas,  the  son  of  Thomas  Boyce." 

Mr.  Strange.   Now  read  the  admission  of 


Thomas  Boyce  the  father.    Did  yon  exusiiit 
it  ?  Is  it  a  true  copy? — Mr.  Cranston,  It  i#. 

**  Hastings,  si.  'Assemblat'  tent'  ibidem  iXf 
die  Novembris,  anno  regni  regis  noftri  Caroll 
secundi,  Angliee,  &c.  15"*  1663. 

"  Hastings,  ss,  Memorand',  qnod  5^  die  De- 
cembris,  hoc  anno  pnedict',  veoerunt  Thomas 
Boyce  et  Willielmns  Genner  coram  majore  et 
Juratis  in  plena  curia,  et  pet'  seipsos  adliberta- 
tem  hujus  villse  admitti ;  et  adroittuntor,  et 
osculati  sunt  malam  dextram  Majori8,et  m- 
cramentum  suum  tunc  ibidem  preestiteraot, 
more  solito,  pro  fine  utriusqoe  eomm  ISf.  W* 

Mr.  Clarke,  My  lord,  the  next  iostiBce  is 
Stephen  Peregoe.  -  He  was  admitted  the  11th 
of  August,  17 16  ;  baptized  the  S9th  of  Jaon- 
ary ,  1690 ;  and  his  father  was  admitted  the  litli 
of'^  May,  1683.  Read  the  son's  adroiflaon. 
Is  it  a  true  copy  P  Have  you  ezamineditf 

Cranston.  Yea. 

Associate  reads : 

*•  Hastings,  ss.  Cur*  tent'  ibidem  imdeciiM 
die  August!,  anno  regni  Regis  nostri  Oeorgii 
Iroi  Magnoe  Britannise,  &c.  tertio,  anno  1716. 

**  Memorandum.  The  11th  of  AugtDst, 
Stephen  Peregoe,  jun.  was  sworn  a  fieemao  of 
this  town,  more  solito^  SfC.  at  the  Bell  ian  is 
Hastings^before  the  mavor  and  jurats,  and  wid 
6s.  8i.  fine,  as  being  the  eldest  son  of  a  mt' 
man  ;  and  the  reason  of  his  being  cow  sworn 
out  of  court  was,  because  it  ^ad  been  beibie 
nnanimously  agreed  to,  in  full  and  open  courti 
by  the  mayor  and  jurats." 

Serj.  Ei/re.  Who  is  that  ? 

iSir  T,  Abnh/,  Stephen  Peregoe. 

Lord  Hardwicke,  What,  is  the  fine  6s.  Bd.f 

Mr.  Clarke,  Yes,  my  lord ;  he  paid  6s.  U  » 
being  the  eldest  son  of  a  freeman.— Now  md 
the  certificate  of  his  baptism.  Is  that  a  true 
copy  P  Did  you  examine  it  ? 

Cranston.  I  did. 

Associate  reads : 

"  January  S9, 1690.  Baptized,  Stepbeo,  the 
son  of  Stephen  and  Margaret  Peregoe." 

Mr.  Clarke.  The  time  >of  his  father's  ad- 
mission was  the  12th  of  May,  1683.— Re^ 
that.    Did  you  examine  it  ?  Is  it  a  true  copy  ? 

Cranston,  It  is. 

Associate  reads : 

"  Hastings,  ss.  12  May,  1683.  Before  tbc 
mayor  and  jurats,  came  Stephen  Peregoe,  sad 
prayed  to  be  admitted  into  the  freedom  of  tw 
town  and  port ;  whereupon  he  is  adoiiittod  W 
his  fine." 

Mr.  Filmer,  My  lord,  Benjamin  MeadwTi 
admitted  the  6th  of  May,  1721,  is  the  next 
Read  his  admission.  Did  you  examine  ibatr 
Is  it  a  true  copy  f^^ranston.  Yes. 

Associate  reads : 

"  Hastings,  ss.  At  the  court  of  record  Wd 
the  6th  of  May,  1721,  Benjamin  Meadow,  joa. 
was,  with  the  unanimous  consent  and  apprsb** 
tion  of  the  mayor  and  jurats,  mad#  a  freeiBM 
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of  this  tovm  tnd  port,  for  bis  fine  of  6s.  Bd.  as 
tbe  oldest  son  of  a  freenMD." 

Seij.  Eyre.  By  tbe  unanimous  consent  of 
tbe  mayor  and  jurats,  he  was  made  free. 

Mr.  FUmer.  My  lord,  he  was  baptized  the 
SStb  of  August,  1697.  Read  tbe  certificate. 
Dill  yoo  examine  it  ?  Is  it  a  true  copy  ? 

Cranston.  It  is. 

'  Associdfe  reads  : 

"  Hastings,  ss.  25  August,  1697.  Baptised* 
Benjamin,  son  of  Beojamia  and         Meadow.'* 

Mr.  Filmer.  My  lord,  hts  father's  admission 
wu  tbe  26th  of  JOecember,  1691,  six  years 
before  tbe  birth  of  tbe  son.  Read  that.  Did 
joo  examine  it  P  is  it  a  true  copy  P 

Cranston.  I  did, 

'  Associate  reads : 

**  Hastings,  ss.  Memorandum,  26  Decem- 
ber, 1691,  liefbre  Mr.  Mayor,  assisted  by 
Thomas  XiO?ell,  Philip  Lo?ell,  John  Stephens, 
and  Dr.  Peter  Fiat,  came  Thomas  Boyce,  jun. 
fiichard  Broadbridge,  Benjamin  Meadow,  and 
Thomas  Wheeler,  and  craTed  to  be  admitted 
into  tbe  freedoms  of  this  town  and  port ;  and 
took  the  oatbs,  and  were  admitted  according- 
ly," prout  supra. 

Lord  Bardwicke.  What  do  you  read  that  for  ? 

Mr.  Strange.  My  lord,  to  shew  that  Ben- 
jamin Meadow  was  a  freeman  so  many 
years  before  tbe  birth  of  Benjamin  Meadow, 
the  eldest  son  :  He  came,  and  prayed  to  be  ad- 
mitted, and  took  tbe  oaths.  My  lord,  our  next 
iBstaace  is  John  Barley.  He  is  not  mentioned 
io  tbe  entry  as  the  eldest  son,  but  as  the  son 
of  such  a  man,  who  was  free ;  and  from  thence 
we  inter,  that  the  man  had  noother  sons. 

Lord  Hardwicke.  Who  is  that  ? 

Mr.  Strange,  John  Barley,  my  lord.  He 
was  admitted  in  May,  1608.  ne  chuse  to 
put  them  together,  though  we  are  now  gone  a 
nundr^  years  back.  Read  his  admission. 
Did  you  exannine  it  ?  Is  it  a  true  copy  ? 

Cranston.  Yes. 

Associate  reads : 

*'  Hastings,  ss.  6roi  Jae6bi  1"*  1608.  Memo- 
nndom.  That  on  the  7tb  of  May,  hoc  anno, 
John  Barley  and  Richard  Kempsall  were  ad- 
mitted to  the  freedom  and  liberty  of  this  town, 
and  were  sworn,  and  kissed  Mr.  Mayor's  right 
cheek,  fnore  solito  ;  whose  fines  appear  upon 
tbeir  beads."    ^ 

Mr.  Strange,  See  the  fine  of  6s.  8i.  paid  by 
Barley. 

Associate  reads : 

**  John  Barley,  Hastings,  quia  pater  sous 
liber  homo,  ideo,  secundum  consuetudin^m, 
finis  ejus  est  6s,  Qd. 

«  Kempsall,  13«.  4i." 

Mr.  Strange.  <*  Quia  pater  siras  liber  homo, 
ideo,  aecnndum  oonaoetadiaem,  finis  ejus  est 

Lord  Hardwicke.  What  vaa  Keippcair»  fineP 
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Mr.  Strange,.  13t.  4if.  my  lord.  Now  read 
hie  oiNifioate.  Hafe  you  examined  it  P  Is  it  a 
true  copy  P — Cranston,  It  is. 

Associate  reads : 

*'  Hastings,  ss.  19  May,  1588.  Baptized^ 
John,  tbe  son  of  John  Barley.'* 

Serj.  Evre,  Mr.  GranstOn,  you  sayyou  hare 
examined  tbe  register ;  Did  not  yOu  find  am 
elder  brother  of  this  John  Barley  p 

Cranston.  No. 

Mr.  Strange.  My  lord,  we  shall  now  shew, 
that  his  father  acted  asafreenum  anno  1561. 
Read  the  entry.    Is  it  a  true  copy  P 

Cranston.  It  is. 

iltioaa/e  reads:  . 

•<  HasUngs.  Elisction'  Ballif  i  tent'  ibidem 
die  Aprilis,  viz.  die  Dominica  pros' 
post  Hock«day,  anno  tertio  felizce,  nunc  Re- 
gime Angl'  A.  D.  1561.  Ad  quern  diem  electus 
est  ad  officium  Ballivi  fills  pned'  pro  hoc  anno 
Tho.  Wyks,  per  Tooes  et  neminationem  Edw. 
Aywoo«l,  shipwright.  Hen.  Taught,  Wil. 
James,  Johannis  Hemlyng,  Ed.  Smyth,  Hen. 
Stnyth,  Johannis  Barley,  Tho.  Lake,  Johannis 
Hollands,  Wil.  Cresey,  Rob.  Payne,  Ric. 
White,  cooper,  Johannis  Stanbynooth,  Tbo. 
Palmer,  Stepb.  Dallery,  Hen.  Bossam,  Johan- 
nis Smyth,  Tho.  Lasher,  Ric.  Down,  Al. 
Bocher,  Johannis  Austen,  Tbo.  Matchyn,  Jo- 
hannis Horsey,  Wil.  Stevens,  Johannis  Jeffery, 
Rob.  Taught,  Wil.  Churcbe,  Jobainnis  Bossam, 
sen.  Johannis  Stryde,  Alani  Morris,  Tho.  Chat- 
field,  Alani  Partridge,  Rob.  Grafe,  Tho.  Har- 
rison, Will.  Lockett,  Tbomce  Mott,  Johannis 
Sargent,  et  Johannis  Derle." 

•  •        .   '  • 

Mr.  Marsh.  My  lord,  the  next  instance  is 
William  Goldham.  He  was  admitted  tbe  7th 
of  May,  1609.  ^   . 

Sir  T.  Abney.  His  great  grandson  is  just  by. 

Mr.  Marsh.  Read  tbe  entry.  Is  it  exa- 
mined P — Cranston.  Yet. 

Associate  reads : 

'< 7 Mali. r^'Jac.lmi,  1609.  Hastings, M.Sep- 
time  die  Maii,  hoc  anno  septimo  Jacobi  Regis, 
Willielmus  Goldham  admissus  est  ad  liberta- 
tem  hujus  villse,  et  sacramentum  prastitit  cor- 
porale,  et  osculatns  est  tnalam}  deztram  Ma- 
joris,  more  solito ;  et  finis  ejus  pro  admiasione 
sua  assessatur  ad  6s,  Bd.  quia  filios  liberi  bo- 
minis,  &c." 

Mr.  Marsh.  Now  look  out  the  certificate  of 
his  baptism.  Have  yon  examined  it  P  Is  it  a 
true  copy? — Cranston^  Itia« 

Associate  reads : 

<•  29  November,  1584.  Baptized,  \^illiam, 
the  son  of  John  Goldham." 

Mr.  Marsh.  My  lord,  he  was  admitted  a 
freeman  tbe  15th  of  April,  1575,  nine  years  be- 
fore tbe  birth  of  his  son. — Read  thefiuher's  ad- 
mission.   Is  it  examined  T'^Cranston.  Yes. 

Associate  reads : 

'*  Hastings,   ss,   MenHMiodum,  ouod  15* 
Aprilis,  1575,  Richardus  Frenchoi  Willielmvf 
3K 
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CoorabMf  RicbsniM  fiilbtfroagby  Jobtones 
Guldhftm,  «  Wil.  Mycbell^  jiln.  admim  tant 
ad  libertatem  villfe  prsdict^  et  faoti  stint  libtri 
homines  secundum  Usum  et  consuetadinein 
villae  pracdict',  et  feod',  etsoP  dscal'  Ball',  &c." 

Serj.  Eyre.  Doea  it  appear  what  the  fine 
was? 

Mr.  Filmer.  I^o.— >My  lord,  the  next  in- 
tikhce  is  John  Sargent,  tie  was  admitted  the 
14th  of  July,  IdlO. — Read  the  entry  of  bis  ad- 
mission,   ts  it  a  true  copy  f^^rafaton.  Yes. 

Aitodute  reads : 

**  1610,  Hasting,  ti.  14  die  Julii,  hoc  anno 
octavo  regni  Rw*  Jaoobi,  Johannes  Sargent 
admissas  est  ad  fibertatem  hiyos  vilke,  et  sa- 
crameotum  pnbstitit  corporale^  et  osculatos  est 
malam  dextram  Miyoris,  oiore  solito ;  et  finis 
ejuapro  admissione  svaeat  0s.  lid,  qata  pater 
^ua  liber  erat." 

Mr.  FUmef.  Bfy  lord,  be  was  baptized  the 
tlM of Noteiftber,  1566.  Readtbe certificate. 
Is  it  a  true  copy  ?-^-Craniion,  Yes. 

Aaocwte  reacts : 
^  **  HastiogfSi  II.  91  November,  1568.  Bap- 
tiled,  John,  the  son  of  John  Sargent." 

Mr.  Pilmef.  My  Kird,  April  ad,  1561,  hia  fa- 
ther acted  as  a  freeman ;  that  was  seven  years 
b^fore.^Rcsa((  the  ^try.    Is  it  examined? 

Cranston.  Yes. 

^iiociatt  reads : 

««  Hastings^  Elect'  Ballif  i  tenV  ibidem 
die  Aprilis,  vis.  die  Dooftidica  prox*  post  flock- 
day,  anno  tertio  DomiMs  Eliae,  buno  R^na 
Anglie,  &c.  a.  d.  1561.  Ad  ouem  diem  elec- 
tiis  est  ad  officio m  Baflifi  iiflse  pnedict'  pro 
bc(c  aond  tlio.  Wyks,  per  voces  et  nomina- 
lionem  £dw.  Aywood,  shinwright,  et  (inter 
aliM)  Jobannis  Slargeot/'  ut  tUprtt, 

Mr.  Cla¥he.  My  lord,  Che  next  instance  is 
Thomas  RainoUls.  He  was  admilied  the  97ih 
May,  1639. — ^Read  his  admission.  Uliva  you 
^(iiiiia«dttr  Is  h  a  trae  dfpy  r 

CrtLHzion.  It  Is. 

iljioeia^#  raada  s 

•«  Hastiofti  fi'  Cw'  tMi'  dia  «7  Mail, 

VMH^i  oOram  Raberta  UoJ^di  secundum  eonsoe* 
VimP.  MenMr*ndMa#  (fnM  ad  bano  car'  Tba  • 
mas  Rainolds,  filiua  Melchioris  Rainolds,  libert 
bominis  hujus  vills,  venit  et  petit  se  ad  liberta* 
tdtn  hnjos  Wlla  tuittiitti  $  et  admittittir,  et  sa- 
c^tnentaift  tfuutt  more  ftolitd  prsestliit,  et  ma- 
lam dextrfutn  Majorii  tecaandom  lisum  oscuia- 
lus  est,  pro  fine  loo  inde,  ^c," 

8r^j.  ivft.  U  tberd  ktty  thk^  meotltfued 
what  the  fine  was?— Mr.  C/ar^.  No. 

Lord  Hardmkkei  It  is  ptofiite  imo. 

Mr.  Glm-he*  My  lord,  be  waa  b^vtiaed  the 
15lb  sf  Deoember^  1601r-Read  theoarlifiaate. 
liitettfflkiedr— Cf«aKoii.  Yei. 

ilnocio/e  reads ; 

<<H«MifegBii.  liOl,  December  15th.  Bip- 
Uktii  Tbottai,  thi  ion  tf  MtMitor  Rainolds.'' 


Mr.  Clarke.  We  shall  now  shew,  that  his  &• 
ther  acted  as  a  freeman  the  17th  of  April,  1597. 
— Reod  that  entry  <  Did  you  examine  it?  la  it 
a  (rue  copy  ? — Cranston.  It  is. 

Associate  reads : 

<<  Hasting^s,  ss.  Elect'  Majoris  villa  pradid' 
tent'  ibidem  die  Dominica  prox'  post  Hod* 
day,  viz.  17*^  die  Apnlis,  anno  regot  Doslra  Do- 
raioa  Eliza,  Dei  gratia  Anglie,  Francis,  et 
Hibemia  Regioa,  tidei  Defensor',  &c.  tricesi- 
mo  nono,  1597.    Ad  banc  electionem  Ric. 
Lyfe,  Major ;    Tho.    Lake,  Ric.  Calrerley, 
Ffog.  Perrys,  Ric.  Frank,  Ric.  Frencbe,  Mtr- 
tinus  Lyfe,  Jurat';   liberi  homines^  Johansei 
Ooonevf  Marcus  Sargent«  Tbo.  Hteahrosoo, 
VVillielmus  Bysbop,  WilKelmus  Cooabeij  Rie. 
Hackwood,  Johannes  Durant,  Johannes  Hor- 
sey, Tho.  Young,  Rob.  Jenkin,  Ric.  YuC^ 
Tho.  Co}gat,Tho.  Mannington,  Rob.  Mills,  Jo* 
hannes  Brett,  Ric.  Porter,  Johannes  Koight, 
Steph.  Porter,  RicBurckam.JohannesFiaen* 
den,  Martinus  Harrison,  Melcbior  Raiooldf, 
Michael  Stunt,  Nic.  Staplus,  Bernardus  Borne, 
Petrus  Hurry,  Johannes  Bailey,  Rob.  Parkes." 

«'  N.  B.  At  this  day  Richard  Lyfe  wtf 
chosen  mayor^  audMelchiur  Rainolds  towo* 
clerk." 

Sir  r.  Abney.  My  U>rd,  we  shall  next  hf 
before  your  lordship  and  the  jury  other  in- 
stances  of  persons  admitted  as  eldest  sods  of 
freemen,  and  born  within  tlie  borough.  Tin 
first  of  them  wa»  admitted  in  161C. 

Lord  Hardwicke.  Tliat  comes  under  the 
first  head. 

Sir  1\  Abna/,  My  kifd,  we  shall  shew  tbt 
they  Were  the  eldest  sons  of  freemen.  Ws 
beffiu  with  Thomas  Streat. 

Mr.  Strauge,  And  born  wilhin  theborougb. 

Sir  T-  Abney,  Thomas  Streat,  my  lord,  v«S 
admitted  the  39th  of  Apiil,  1610.  He  was 
born  within  the  boi*ou|^h  the  3l6t  oi  Marcbf 
1580.  So  that  he  was  thirty  years  of  age, 
when  he  was  admitted. — ^Reau  the  entry  of  hi| 
admission.  Did  yoQ  examine  it  f  Is  it  a  irnf 
copy? — Cranston,  Yes. 

Associate  ntda: 

"  Hastings,  S8.99  ApfSlis,  1610, 8  Jac.  1. 

«*  Quinto  die  Mnii,  hoc  anno  8"*  Jacobi  Regii!, 
venit  Tliomatf  Streat,  maximos  natu  filioi 
Thoraie  Streat  defunct',  nuper  unios  liberorom 
hotninum  hujus  vilUe,  et  petit  se  admitti  adii* 
bertatem  hujus  vilke ;  et  pef  Major'  et  Jont' 
antedictos  adniisaua  est,  et  sacramedtom  pic* 
stitit  corportile,  at  oattdaloa  est  maiain  da- 
tram  Majoris,  more  solito ;  et  finis  ejus  pit 
admissione  sua  est  6s.  Sd.  quia  nater  sov  ukt 
erat,  secundum  oonsuetudinem,"  &c. 

Sir  T.  Abney.  Now  read  the  certificate  « 
bis1baptiAiA,tbe  Slst  of  March,  1580,  to  sbew 
tha^  he  was  bom  withm  the  bdroogh*  Is  itf 
true  copy  ? — Cranston.  It  ia. 

Aaocktierei4$i 

«•  Hastint^a*  si.  81  Mareb,  Idtt).  TbdsiMC 
day  baptizol,  ThfHUU^  tiM  Mn  of  TbMi* 
Streft/^ 
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iMrd  Uardwicke,  WhatregifUuristbetaMpy 
«f ;  DOW  it  comes  to  be  more  neoeasery  tp  nak  ? 

Cranst0n.  My  lord,  it  is  a  true  copy  of  tlip 
parisb-regrister  of  Hastiofj^. 

Mr.  Strange^  My  lord,  the  next  is  William 
LoTell.  His  father  waa  not  ooly  a  freeman, 
but  a  jurat.  He  was  admitted  the  6tb  of  Sep* 
tember^  1636. 

AU,  Oen.  Yon  'g;o  backwards  and  forwards 
in  mfery  irregular  manner. 

Mr.  Strange.  We'll  go  regularly  on ;  you  will 
HOI  be  able  to  follow  us.— Read  the  entry  of  the 
dtfa  of  8eptember,  1636»  of  the  admission  of 
William  Lovell,  jun. 

Att,  Gen.  You  roust  profc  William  Lovell 
the  father  was  a  freeman  \  you  read  him  belbre 
as  father. 

Lord  Hardwicke,  What  is  the  tirqe  of  Wil- 
Uufk  LoTell's  admission? 

Mr.  Strange.  My  lord,  the  6th  of  September, 
1636. 

8tr  T,  Ahney.  My  lord,  we  read  it  before,  to 
•bew  that  he  was  bom  before  Thomas  Loyelt. 
He  is  the  thhrd  instance  we  Sjioke  to  under  the 
iirrt  head. 

Lord  Hardwicke.  The  20tb  of  April,  1667, 
ThooMs  the  son  of  William  Loreil,  was  ad- 
ONlled. 

flir  T.  Ahney,  And  now,  my  lord,  we  read 
Ilia  laser's  admittance,  the  6th  of  JBeptember 
1636. 

Lord  Hardwicke.  You  did  not  read  it  before  ? 

Sir  T.  Almey.  My  lord,  we  read  him  before, 
«8m  jurat. 

Mr.  Strange.  My  lord,  it  has  been  read,  to 
■liaw  that  the  father  was  a  freeman  at  the 
time  of  the  son's  birth. — Read  it  a^in.  Did 
you  examine  it  ?  Is  it  a  true  eopy  P 

Cramton.  Yea. 

Anodate  reads: 

**  Haftings,  as.  6.  September,  1636,  Wil.- 
liam  Lovell,  jun.  eldest  sou  of  I) is  father,  Jurat, 
who  is  now  made  free  of  this  corporation  for 
ts.  8i.  fine,  took  hif  oath,  and  kiss(ed  the 
mayor's  right  cheek,  more  tolUo,^^  Sec. 

Mr.  Strange.  Now  produce  the  register  nf 
the  3  Ist  December,  1639.     Is  it  a  true  copy  ? 
Cranston.  Yes, 

Ajttociate  reads : 

^  Bastings,  t$.  31  December  1639,    Bap- 
1,  Wi|liaq9.  son  of  William  I/OveU.'^ 

Str.  Marsh.  My  lord,  the  next  instance, 
wider  this  head,  is  Thomas  Frank.  He  was 
•daaitted  the  S6th  Februaiy,  1663.^Read  his 
•dmiasion.  Did  you  examine  itP  la  it  a  true 
cepyp — Cranston.  Yes. 

Associate  re^s  I 

**  Hasting,  ss.  AssemUat'  in  Anl^  CnriaP, 
26  Febmaniy  15  Gar.  2,  1669.  At  thia  as- 
aeoibly  also,  Th6mas  Gawen  and  Thoffla9 
Frank,  upea  their  prayer  in  that  behalf,  are 
admitted  to  the  several  freedoms  of  this  town 
aod  port,  for  their  several  fines,  vis.  Thomas 
Oawea  I6«.  4d.  and  Thomas  Frank  Cs^Bd.  he 
Mog  the  eldeal  mu  •f  & fraenMo  .her*(  who 
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aim  teofc  their  aevatal  oaiba,  aad  kiiNd  the 
mayor'*  right  cheek,  more  soUto.f'  Uc. 

Mr.  Marsh.  The  6tli  of  May,  1639,  he  was 
baptized,  my  lord.— Read  the  certificate.  Did 
you  examine  it?  Is  it  a  true  copy  ? 

Cranston,  |tis« 

Associate  re^da; 

•«  Hastings,  ss.  0  May,  163f .  IBapU?^, 
Tiiomasy  the  son  of         Frank." 

Mr.  Clarke.  My  lord,  the  next  inalanee  is 
Robert  Sargent.  He  was  admitted  the  1 9ih  ef 
May,  166S.^Read  the  admisaion.  Is  U  a 
true  copy  P^CraiM^oit.  Yes. 

Associate  reads : 

V  f^^V^*  ^^^'  "^^  ^««'-  «•  By  Mr.  Mayor 
and  hia  Brethren,  in  full  court,  Uobert  ISargebt, 
of  tiiia  town,  seaman,  upon  his  bumblo  suit,  is 
made  free  of  the  francbisement  of  this  town,  and 
took  hia  oath,  and  kissed  the  mayor's  right 
cheek,  more  solito,  &c.  His  fine  paid  is  0«.  8rf. 
He  was  eldest  json  of  Jebo  giaigent,  his  ii))jiary 
late  freeman  of  this  town,  deceased,  &c.'* 

Mr.  Filmer.  My  lord,  he  was  l^^ptized  the 
3tl  of  November,  1604.^I|lead  the  cfirtificate 
of  his  baptism.  Is  that  a  true  copy  ?  Did  you 
examine  it  f-^Crahston.  It  is. 

AuoeiateretidMi 

'<  Hattiaga,  u.  3  November,  1604.  Bap- 
tized, Robert  Sargent,  son  of  John  Sargent.'' 

Serj.  I^re.  He  was  fifty  ygars  old.  and  up- 
wards, when  be  was  aJmltied.  If  he  had  a 
right  as  an  eldest  sou,  how  came  he  not  fo 
claim  it  before  ? 

tHr,  Strange.  The  entry  tells  you  ha  was  a 
9^nun ;  till  he  (eft  the  sea,  it  waa  not  wovtii 
his  «vhile  to  lake  up  his  freedom. 

Mr^  Clarke.  My  tord,  the  next  ioataoce  ia 
Thomas  Stev^naeu.  He  waa  admitted  the  25th 
April,  t667.-r.Ilead  his  admission.  I>id  you 
mB^nme'ilf^Cranston.  Yea. 

^Mocia^e  reads : 

*•  Hastings,  ss.  25  April.  1667.  B<;.fore  Wm. 
Parker,  esq.  mayor ;  Philip  Girdler,  Samuel 
SmersliaJl,  Wm.  X4|insford,  and  John  Hyde^ 
junHa)  came  Jamea  Sbingleton  ^nA  ThoaMS 
Sieveoaon,  and  pray  ad  to  be' admitted  to  the  li^ 
berty  and  franchises  of  this  town ;  and  by  the 
said  mayor  and  jurata  then  presept  are  tKere- 
ttoto  admitted;  who  jtbereupon  took  tha  oath 
accoatoiped*  fcissed  the  may^'s  right  cheeirt 
.more  solito ;  and  either  of  them  are  to  pay,  viz. 
the  said  Jamea  a  mark,  and  the  aaid  Tlipmaa 
half  a  mark,  he  being  the  eldest  son  of  his  fa- 
ther Riehanl  Steveneon,  a  late  freeman  of  thia 
town,  deceased,  to  the  pretent  chamberlain  of 
'  this  town,  for  such  ttieir  admittance.'* 

Mr.  Clarke.  Now  look  out  the  certificate  of 
hisbaptiapa.  ReafltbaXp  Didyon^sxamiiioitr 
Is  it  a  trpe  copy  ?^Cramlon.  Ve». 

Associate  reads : 

^'Haatiogs,  ss.  1640,  Noaember  6.  Bap# 
tizedy  Tbpmaa,  ioo.  of  Siobv'  SteveaaoB." 
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Sir  T.  Ahuy.  My  lord,  the  next  it  RiclMKnl 
Walter.  He  wee  admitted  the  8th  of  Jaouanr, 
1669.    Read  bis  admiarinn.    la  it  enmiaedl  ? 

Cranttan.    Yea, 

Auociaie  reada : 

*<  HaatingB,  «s.  8  Jannary,  1660.  Id  full 
court  then  also  holdeo  before  Mr.  Mayor  and 
his  brethren,  came  Richard  Walter,  and  prayed 
the  enfrauchisement  of  this  town  ;  who  b^ng 
the  eldest  son  of  hi^  father  Simon  Walter,  a 
freeman,  is  thereunto  admitted,  for  his  fine  of  a 
demi-mark ;  and  in  like  aianner  Robert  Boy- 
kett  and  Robert  Philip,  for  their  seferal  fines  of 
a  mark  a -pieces  who  all  took  the  oath  accus- 
tomed, and  kissed  the  mayor's  cheek,  more  so- 

lito:' 
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Sir  T.  Abney.  My  lord,  he  was  baptized  the 
5th  of  December,  1641.    Is  that  ezamifted  ? 
Cranttan.  Yes. 

Associate  reads : 

"  Hastings,  is.  5  December,  1641.  Bap- 
tized, Richard  Walter,  son  of  Simon  Walter.*' 

Lord  Hardwicke.  Let  me  see  it ;  it  is  Wal- 
thers.    Who  do  von  call  next,  Mr.  Strange  ? 

Mr.  Strange,  My  lord,  William  Genner.  In 
1674,  he  waa  admitted.  He  was  bom  the  6th 
of  June,  1647. 

Alt,  Gen.  Why  do  not  von  keep  year  own 
order?  We  never  know  where  we  are.  You 
read  that  before. 

Mr.  Strange.  He  is  in  the  same  paper  with 
John  Fantley ,  who  was  read  before.  Read  the 
admission  again,  the  5th  of  December,  1674. 

Associate  restds: 

<*  Hastings,  ss.  5  Deoembris,  1674,  26  Car. 
Sdi,  coram  Mijor'  et  Jurat'  In  plena  curia  venit 
Johannea  Salmon,  et  petit  libertatem  hujus  vil- 
ke ;  Johannes  Fantley  ,jun.  et  Willielmus  Gen- 
ner, jun.  et  admittuntur,  scilicet,  preedict'  Sal- 
mon pro  13f .  4td.  et  preedict'  Fanttey  6s,  Sd,  et 
Iirfidict'  Genner  6s.  Sd.  quia  filii  aen'  patr'  eor' 
iber* ;  qui'  omnes  feoerunt  inde  sacramentum, 
et  malam  dextcam  Miyoria  osculaferunt,  more 
lolito,"  &c. 

-  Mr/  Strange*  My  lord,  he  was  baptized  the 
6th  of  June,  1647.  R^  the  Hastings  regis- 
ter; there  are  twb  parishes.    Is  it  examined  ? 

•  Cranston.  Yes. 

•  ilfiocta^e  reads: 

*«6  June,  1647.  Hastings,  <t.  Baptized, 
William,  the  aon  of  William  Genner,  a  jurat" 

Mr.  Strange.  This  faUs  within  the  first 
head. 

Mr.  Marsh.  My  lord,  the  next  instance  is 
Richard  Sargent.  He  was  admitted  the  ISth 
of  March,  1676.    Is  that  examined  ? 

Cranston.  Yes. 

Associate  reads : 

"  Hastings,  ss.  12  March,  1676,  S9  Car.  3. 
Before  Mr.  Mayor,  Mr.  Hyde,  and  Mr.  Tho. 
Lovell,  jurats,  in  the  court- hall,  came  Richard 
Sargent,  eldest  son  of  Richard^  and  prayed  his 
freedom ;   which  wu  granted  him  by  the  sakl 


mayor  and  jurats,  for  his  fine  of  6i.  8^.  and 
then  and  there  took  his  oath,  and  Lined  tie 
mayor**  cheek,  more  solito.*\ 

Mr.  Marsh.  My  lord,  he  was  bora  tbe  36lb 
of  Dec.  1634. 

Lord  Hardwicke.  His  father  is  not  laid  tbeie 
to  he  a  freeman. 

Mr.  Strange.  My  lord,  it  is  tm\f  said,  ^*  Ri* 
chard  Sargent,  eldeat  son  of  Richard." 

Mr.  Marsh.  My  k>rd,  he  was  bora  the  26tb 
of  Dec.  1634. 

Lord  Hardwicke.  Can  yon  shew  hit  fiRlMr 
to  be  a  freeman  ? 

•  Mr.  Marsh.  It  is  only,  "  eldest  iob  of  fii- 
chard  ;"  if  he  be  a  stranger,  they  meotioB  die 
father  to  be  so ;  and  tbe  fine  is  6s.  8d. 

Lord  Hardwicke.  If  the  fiUher  be  a  freemiii, 
yod  should  shew  it. 

Mr.  Strange.  Now  and  then  a  town  Ml 
stitches  a  few  things  together—— 

Mr.  FiUner.  My  lord,  the  next  insUooe  ii 
Thomas  Gawen,  admitted  the  Slst  of  Dec. 
1677.    Read  It.    Is  it  examined  f 

Cranston.  Yes. 

Associate  reads : 

'*  Hastings,  ss.  31  Dec.  1677.  By  sad  be- 
fore Thomas  Carlton,  mayor ;  Thomu  Lwell^ 
and  Thomas'  Dyne,  jurats,  in  the  coort-hall, 
being  present  at  tbe  seat ;  JamesBatcbelor,  ioi. 
Thomas  Gawen,  eldest  son  of  Thomas  a  m* 
man,  Mark  Philips  and  James  Moore,  opoo 
their  instant  suits,  are  admitted  to  the  freedooi 
of  this  town  and  port,  for  their  several  6oei,ai 
upon  their  heads  appeared ;  who  Uiereopos 
took  the  oath,  and  kissed  the  mayor's  nffA 
cheek,  more  soUto,  Gawen  6s,  Qd.  Batckelor 
and  Philips  13j.  4d.  each." 

Mr.  Filmer.  My  lord,  he  was  bora  in  Hat' 
ings,  the  37th  of  August,  1653.  Reid  tbt 
certificate.    Is  it  examined  ? — Cramtom  Yei. 

Associate  reads  : 

<«  Hastings,  ss.  Ancrust  37, 165S.  Baptized, 
Thomas,  the  son  of  Thomas  Gaweo.*' 

Mr.  Clarke.  My  lord,  the  next  is  Tbomif 
Baylifie,  admitted  the  2  tst  of  No?.  1678.  BckI 
his  admission.     Did  you  examiue  it  f 

Cranstoti.  Yes. 

Associate  reads : 

<>  Hastings,  ss.  At  a  court  held  tbe  Slit  of 
Not.  1678,  SO  Car.  3,  appeared  Thomas  Baj- 
liffe,  seaman,  eldest  soo  of  Thomas  a  freenasi 
for  hb  fine  of  6s.  8d,  and  Andtew  Skeetb  Mt* 
man,  for  his  fine  of  13s.  4il.  upon  their  esno^ 
prayer  and  request,  are  admitted,  at  tbirt*- 
sembly,  to  the  freedom  and  franchise  of  tbif 
town;  who  both  took  the  oath  accostooied, 
and  kissed  the  mayor's  right  cheek,  more  »- 
lito,''  &c. 

Mr.  Clarke.  My  lord,  be  was  bora  io  Bt^' 
ings,  Jan.  14,  1637.    Read  the  certificate,  if 
it  a  true  copy? — Cranston.  Yes. 

Associate  resA^i  . 

«  Hastmga,  u.  Jan.  14,  1637.  Baflii^'f 
ThoBMiy  the  MB  of  TIimdm  Bayttfie." 
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Sir  r.  Abney,  My  lord,  the  next  inatantie  is 
Henry  Coomlies.  He  was  admitted  the  17th 
of  Dec.  1679.  Read  his  admission.  Did  yon 
examine  it  r — Cransicn,  Yes. 

Auociate  reads : 

««  Hastings,  #f.  13  Dec.  1679, 30  Car.  2.  In 
open  court  then  and  there  holden,  Henry 
cSoombes  i^made  finee  and  sworn,  being  eldest 
son  to  his  lather,  a  freeman,  deceased,  fur  6$, 
M.  more  toUio." 

SlrT.Abney.  The  cerUficateofhisbtrth  or 
baptism  is  the  18th  Sept  1648.  Is  that  eza- 
mined  ?—>Cran«<on.  Yes. 

AitoeuUt  reads : 

"  Hastings,  9$t  18th  Sept.  1643.  Baptized, 
Benry^  the  son  of  George  Coombes." 

Mr.  Strange.  My  lord,  the  next  is  Msrk 
Bailey,  admitted  the  28th  of  No?ember,  1691. 
Head  his  admission.    Did  you  examine  it  ? 

Cranston,  Yes. 

Associate  reads . 

**  Memorandum,  That  the  28th  day  of  Nor. 
1691,  before  Robert  Phipps,  mayor ;  Thomas 
liordl,  Philip  Lorell,  Jolin  Sterens,  Dr.  Peter 
Fiat,  and  John  Medhurst,  jurats ;  came  Richard 
Adams,  Nicholas  Dan  v  el,  Mark  Bay  ley,  and 
Richard  Hart,  all  inhabitants  of  this  town,  and 
separately  crared  to  be  admitted  to  the  fran* 
chiae  of  thik  town  and  port ;  and  they  were  ac- 
cordingly admitted  into  the  freedom,  and  took 
the  oatlts  of  freemen,  and  at  the  same  time 
took  the  oaths  of  fidelity  to  their  roi^esties  king 
IVilfiam  and  queen  Mary,  and  kissed  the  mayor's 
right  cheek,  more  solito;  and  for  a  fine  paid, 
▼iz.  Richard  Adams,  Nicholas  Danyel, am)  Ri- 
chard Hart,  each  13s.  4d.  and  Mark  Bay  ley, 
being  the  eldest  son  of  a  freeman,  6s,  Bd,  exir* 
to  the  chamberlains." 

Mr.  Strange.  Now  read  the  certificate  of  his 
lisptism.    Is  it  examined  P-^Cmns/OR.  Yes. 

Associate  reads : 

«« Hastings,  ss.  22  May,  1664.  Baptized, 
Mark  Baytey,  the  son'^of  Mark." 

Mr.  Marsh.  My  lord,  the  next  instance  is 
Richard  Broadbridge.  His  name  has  been 
mentioned  before  ;  but  your  lordship,  1  believe, 
lias  not  taken  him  as  an  eldest  son.  He  was 
sdroitted  the  26th  of  December,  ld91. 

Lord  Hardvicke.  I  hare  it ;  he  waa  admitted 
for  6s.  Bd. 

Mr.  FiUner.  My  lord,  the  next  is  Robert 
Bartholomew.  He  was  admitted  the  26th  of 
Nor.  1692.  Read  the  entry.  Did  you  exa* 
mine  it? — Cranston.  Yes. 

Associate  reads : 

"  Hastings,  ss.  memorandum,  That  the  26th 
4ay  of  Nor .  1 692,  beftire  Peter  Fiat,  esq .  mavor ; 
Tkomas  .Loreil,  John  Sterens,  Edward  Mil* 
ward,  and  John  Medhurst,  jurats ;  came  Ro- 
bert Bartbolooiew,  and  crared  to  be  admitted 
into  the  freedom  of  this  town  and  port ;  and  he 
was  aooordingly  admitted  into  the  medom,  and 
fewk  theiMith  of  a  freonao,  and  abw  the  other 
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oaths,  and  kisted  the  mayor's  right  cheek,  more 
solito;  and  for  his  fine  paid  6s.  Qd.  being  the 
eldest  son  of  a  freeman,  extr*  camcrar',** 

Mr.  Filmer.  He  was  baptized  the  lOili  of 
January,  166i.  Read  the  certificate  of  bia 
baptism.    Is  it  examined  f^-*Cr<i7ts/o».  It  is. 

Assoeidte  reads : 

<•  Hastings,  ss.  10  January,  1654.  This  day- 
baptized,  Robert»8on  of Bartholomew.^' 

Mr.  Clarke.  My  lord,  the  next  is  Thomas' 
Hide,  admitted  the  11th  of  March,  1692.  Read 
that.    Did  you  examine  it  ?^^ranstbn.  Yes. 

Associate^rewAs : 

**  Memorandnrai,  The  11th  of  March,  1692*3, 
before  Peter  Fiat,  eso.  mayor;  John  Hide, 
Thomas  Lorell,  and  Philip  liorell,  John  Sre^ 
rens,  Edward  Milward,  Robert  Phipps,  and 
John  Medhurst,  jurats;  came  Thomas  Hide,  oi 
this  town,  eldest  son  of  a  freeman,  and  crared 
to  be  admitted  into  the  freedom  of  tbe  saiil 
town  ;  and  he  was  accordingly  admitted  into 
the  freedom  of  the  same  town ;  and  4ook  the 
oath  of  a  fi*eeman,  and  also  the  other  oaths,  and 
kissed  the  mayor's  cheek,  more  soUto^  and  for 
his  fine  paid  6ff.  8d.  extr*  camerar\'* 

Mr.  Clarke.  He  was  bom  the  10th  of  March  » 
1667.  Read  the  certificate  of  his  baptism. 
Did  you  examine  it  ? — Cranston,  Yes.  ^ 

Associate  reads : 

««  Hastim,  ss.  10  March,  1667,  This  day 
Thomas  Hide,  son  of  Thomas  Hide,  was  bap>' 
tixed." 

Sir  T.Abney.  My  lord,  tbe  next  is  John  Spar- 
row. He  was  admitted  the  3d  of  February, 
1693.  He  was  bomHhe  6th  of  April,  1668. — 
Read  his  admission.  *  Is  it  a  true  copy  ? 

Cranston,  Yes. 

Associate  reads : 

**  Memorandum,  That  the  3d  of  February, 
A.  D.  1693-4,  before  John  Medhurst,  esq. 
mayor ;  Thomas  Lorell,  Robert  Phipps,  and 
Dr.  Peter  Fiat,  jurats ;  came  John  Sparrow, 
jun,  and  John  Fellows,  jun.  and  crared  to  ba 
admitted  into  the  freedom  of  this  town  and  port ; 
which  was  accordingly  granted  to  them,  and 
they  took  the  oaths  thereby  required,^ad  kissed 
the  mayor.'s  cheek,  more  solito,  and  for  their 
fines  paid  as  follows ;  the  said  John  Sparrow, 
being  tbe  eldest  son  of  a  freeman,  the  sum  of 
6s.  Sd,  and  the  said  John  Fellows,  13i.  4d,  exlr' 
earner ar^  more  solito." 

Sir  T.  Abney.  He  was  baptized  the  5th  of 
April,  1668.  Read  the  certificate.  Is  it  ex- 
amined ?— Crafu/on.  Yes. 

Associate  reads : 

*<  Hastings.  «i.  5  April,  1668.  Baptized* 
John,  the  son  of -«-^— Sparrow."  * 

4 

Mr.  Strange,  My  lord,  the  next  instance  is 
Michael  Penbockle.  He  was  admitted  the  8th 
of  February,  1693.  Read  that  admission.  If 
it  a  tniecopy  ?    Crmuton.  Ves. 
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AitociaU  reads: 

*<  8  February,  1693-4.  At  this  court  came 
Michael  Peubuckle,  and  craved  to  be  adrpilted . 
iDto  the  franchise  of  this  town  and  port ;  which 
was  granted  hina,  and  he  accordingly  took  the 
•aths  thereby  re(|uired,  and  kissed  the  mayor's 
eheeky  more  ioltto ;  and  for  his  fine,  being 
the  eldest  sou  of  a  freemao,  paid  6$,  Bd,  wtr* 
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Mr.  Strangt,  My  lord,  he  was  bom  the  Slst 
of  September,  1668,  and  was  twenty-fife  years 
old  when  he  was  made  free.  Read  thecer|ift* 
eate  of  his  baptism.    Is  it  exaipined  ? 

Cranston.  Yes. 

Associate  reads : 

**  Hastings,  st.  SI  September,  1668.  Bap- 
tized, Michael,  the  son  of   ■  Penbuckle.** 

Mr.  Marsh,  My  lord,  the  next  instance  we 
•peak  to  (and  we  snail  read  but  seren  more)  is 
Robert  Fellows,  admitted  the  17th  of  February, 

1693.  Read  bis  admission.    Did  you  examine 
ftp 

Cranston,  Yes. 

« 

Associate  reads : 

**  Memorandum,  That  the  17th  F§brnary, 
1693-4,  before  John  Medhurst,  esq.  mayor; 
John  Hide,  Thomas  Lowell,  Philip  Lowell, 
John  Stefen9,  Edward  Milward,  and  Dr.  Peter 
Fiat,  jurats ;  in  open  court,  came  Robert  Fel- 
lows, sen.  Mark  Meailow,  and  Austin  Lacket, 
and  craved  to  be  admitted  into  tlie  firancbise  of 
this  town  and  port ;  wlfich  was  granted  them, 
and  thev  accordingly  took  the  oaths  therdl>y 
requirecf,  and  kiss^  the  mayor's  cheeki  more 
solito  ,\  and  for  their  fines  did  severally  pay  as 
fdloweth )  the  said  Robert  Fellows,  being  the 
eldest  son  of  a  freeman,  paid  65.  Bd,  and  the 
said  Mark  Meadow  and  Austin  Lacket  paid 
ISi,  4i.  each,  extr*  catnerar\*^ 

Mr.  Marsh,  He  was  baptized  the  Isl  of 
July,  1656.  Read  the  copy  of  the  register.  Is 
it  a  true  copy  ? — Cranston.  Yes. 

Associate  reads : 

**  Hastings,  ss.  July  1656.  First  day  of 
this  month  Rcfbert  FeUows  was  baptised,  the 
eon  of  George." 

Mr.  FUmer^  Itfy  lord,  the  next  is  John  Hiw- 
•ey.    Read  his  admission.  IsiteKamin^f 
Cranston.  Yes.- 

Associate  reads : 

"  Memorandum,   The  5th  day  of  January, 

1694,  before  Mr.  Mayor,  and  three  jurats, 
there  came  Jeffery  Glvde,  John  Hossev,  jiio. 
and  Hei^ry  Barry^  ^ncf  cvafod  to  be  adnutted 
into  the  freedom  of  this  town  ^nd  port  of 
Hastings ;  and  they  were  accordingly  admitted 
into  the  freedom,  and  took  the  oaths  of  freemen, 
and  also  the  other  oaths,  and  kissed  the  mayor's 
right  cheek,  rkore  solito,  and  fbrdieir  fines  paid 
aeverally  as  follows,  viz,  the  said  Jefievy  Ofrde 
4St.  4d.  the  said  John  Hussey,  beipg  theeljefrt 
son  of  a  freeman,  6s.  Qd,  and  tlie  fait)  Heery 
Barry  13s.  4td.  «r^»  camerorV' 
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Mr.  Filmer.   My  lord,  ke  was  baptized  in 
April  1680.  Read  t^e  register.  IsitexamluMl? 
Cranston.  It  is. 

Associate  reads : 

*'  Hastings,  ss, '  '  Aortl,  1680.   Bap< 

tized,  John,  the  son  of  Matthew  Uussey,  and 
'  his  wife." 

Mr.  Clarke,  The  next,  my  IdM,  it  Juha 
Geery.  He  was  admitted  the  Sadi  of  October, 
1707.    Read  his  admission.    Is  itexanunedf 

Cranston.  Yes. 

Associate  reads : 

<*  Hastings,  ss.  35  October.  1707.  At  lbs 
same  court  Richard  Hudson,  John  Geery  fil' 
Johannis,  et  Thomas  Gyles,  were  sworp  f^ 
men  of  this  town  and  port,  for  their  several  fiui 
following,  viz.  Richard  Hudson,  ISi.  4d,  isks 
Geery,  as  eldest  son  of  ft  freeman,  Qs,^9sA 
Thomas  Giles  1S«.  4d.  more  solito.*^ 

Mr.  Clarke.  He  was  baptized  the  9tli  of 
April,  1683.  Read  the  certificate.  Is  it  exa- 
mined?— Cranston,  Yes. 

Associate  reads : 

<'  Bastings,  a.  April  9,  1083.  Johq,  the 
SOD  of  John  Geery,  and  Clizabah  his  wife,  wii 
baptized." 

Sir  T,  Ahney.  My  lord,  the  next  iostasa  if 
William  Shorter  and  Jacob  Pauley,  ailnittfl^ 
the  lltb  of  August,  1739.  Read  theadmiMMk 
Is  it  a  true  copy  P— Craits/on.  Yes. 

Associate  reads : 

<'  Hastings,  si.  1 1  August,  17^23.  Mr.  Job 
Mead,  William  Shorter,  John  Harmao  in^ 
Jacob  Fantley,  were  admitwd  and  sworn  free- 
men and  Qomberons,  by  the  mayor  and  csverd 
of  the  jurats,  according  to  the  ancient  custom 
and  use,  for  their  several  fines  folio wiog:;  Wil- 
liam Shorter,  as  eMest  sou  of  a  freeman  6s.  Bl 
John  Mead  ISf.  4d.  John  Harmap  6s.  \id,  tod 
Jacob  Fantley,  as-  eldest  son  of  a  fieem^ 
6s,  9d." 

Sir  T.  Abnev.  My  lord,  William  Sbortir 
was  baptized  the  99th  of  June,  1689.  Bs» 
his  certiftoate.    Is  it  examined  ? 

Cranston,  Yes. 

Associate  reads : 

«  Hastings,  ss.  June  99,  1689.  fiaptixcd, 
William,  son  of  William  Shorter." 

Sir  T.  Abney.  My  lord,  we  have  many !"«» 
entries,  uot  distinguishing  between  sons  aos 
eldest  sons :  but  we  shall  not  trouble  yosr 
lordship  with  them,  but  go  to  our  liring  v<- 
nesses. — Call  Robert  Evemdeo. 

Robert  Evernden  sworn. 

Sir  T,  Aimey^  Bow  old  are  you  ? 

Evernden,  Siaty-fif  e  years  old*  . 

Mr.  Lucsf,  Was  your  father  a  hem»  •» 
HaistiRg«  f-^£9en»<»m.  No» 

Si|P  r.  Abney.  Where  were  you  born  ? 

Evernden,  M  WmrUUkTidge,  15  mk»nem 
HastiogBi  bm  I  k»w  liiw*  fifty  yM'* 
Hattingfi 
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up^m  a  Quo  ffarranh. 


Sir  r.  Abneif.  What  do  j6u  know  of  the 
cntotn  ia  HttUog^,  as  to  what  right  the  eldest 
MOt  ef  freemen  liafe  to  their  Ireedonie  ? 

Evemden,  1  have  heard  gentleiDen  say— I 
know  00  otherwise— 

Sir  T,  Abney,  fVbo  have  you  heard  say  ? 

Eoemden,  1  have  heard  Blr.  Thomas  Moore 
and  John  Moore,  who  were  both  justices  of 
peace,  ami  jurats. 

Serj.  Eyre,  My  lord,  here  is  a  man  prompts 
tbis  witaess. 

Lord  Hardakhe.  Let  him  go  on  the  other 

fide. 

Att.  Gen.  "S/iy  lord,  I  apprehend  this  b  not 
eridenee. 

Mr.  Strange.  You  say,  yon  lived  fifty  years 
in  Hastings,  and  knew  Thomas  Moore  and 
Jobs  Moore,  justices  of  the  peace,  and  jurats ; 
gire  my  lord  and  the  jury  an  account,  what 
yoa  have  heard  them  say  in  relation  to  the 
right  of  eldest  sons  of  freemen  to  be  free. 

Evemden,  I  beard  them  say,  that  the  eldest 
fOB  of  a  freeman  had  a  right. 

Mr.  Strange.  Where  roust  they  be  bom  ? 

Etemden,  Bern  id  town,  to  be  sure. 

Mr.  Strange.  Whether  must  they  be  born 
(wfore  their  fathers  were  made  free,  or  after  P 

Evemden.  They  must  be  bom  in  their 
fathers  freetfotn. 

Mr.  Strange.  What  fine  do  they  usually 
mJ^^EfCemden.  Six  and  eight  pence. 

Mr.  Strange-  Did  yon  ever  know  an  eldest 
ion  of  a  freednan,  during  the  50  years  you 
bare  lived  in  Hastings,  refused  ? 

Eoemden.  Some  did  not  require  it. 

Mr.  Strange.  Was  any  body  denied,  that 
^er  demsnded  ft  T 

Lord  Tlardwicke.  He  only  tells  yon  what  he 
btard  the  Moores  say.-« — Yon  say,  you  had 
thii  oooversation  with  John  Moore,  and  he  was 
«  jostice ;  whut  did  he  tell  you  ? 

Eoemden.  He  told  me,  that  the  eldest  son 
of  a  freeman  hsid  a  right 

Lord  Hardwicke.  Was  John  Moofe  a  jurat  f 

Evernden.  Yea,  my  lord. 

Ix>rd  Hardwicke.  And  these  two  men  told 
yw  ihkT'^Evemden,  Yes,  my  Wd. 

Mr.  Strange.  How  long  ago  is  It  that  they 
loll  you  this  ? — Evernden.  I  cannot  tell. 

Mr.  Strange*  But,  ac<5ordiog  to  your  me- 
nonr,  how  long  do  yoti  think  it  iliay  be  ? 

Evemden»  It  was,  I  belteve,  in  the  last 
klag's  reiga,  or  4|ueeii  Aniie'Si  thif  they  spoke 
it;  I  cannot  tell  to  a  year. 

Mr.  Strange.   Have  yoD  seen  Ihetn  latdy  P 

Evernden.  No. 

Mr.  Strange.  Within  80  or  ^  year*? 

Evernden.  Ves. 

Mr.  Strange.  Did  both,  or  one  of  thefn, 
neation  this  f  And  ho#  long  is  it  smce,  ae- 
MnKng  to  the  btet  of  your  remembrance  f 

Evernden.  About  ten  or  a  dosen  years  ago. 

Mr.  Strange.  Hid  yoU  any  contersation 
^ith  any  other  freef&ah  about  this  riftht  P 

Eoemden.   Yes,  #hfa  Robert  Bartholomew. 

w.  Strange.  Was  he  a  freeman  ? 

Enrnidn*  Yts;  he  had  bmA  mayor. 
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Mr  Strange.  What  hare  yod  heard  him  say^ 
about  tbis  right  P 

Evernden,  I  hare  heard  hkn  say,  the  eldest 
son  of  a  freeman  had  a  right. 

Mr.  Manh.  Do  you  know  Dr.  FiatP  Dur- 
ing so  many  years  As  you  lived  in  Hastings^ 
do  you  remember  him  to  say  any  thing  about 
the  right  of  eldest  sons  P 

Evernden.  He  has  been  dead  some  time. 

Mr.  Marih,  What  was  he  P 

Evernden.  H^  was  a  doctor,  and  mayor  of 
the  town. 

Mr.  Mar$h.  Did  he  ever  aay  any  thing  to 
you  about  this  right? 

Evernden.  No,  not  that  I  remember. 

Mr.  Strange.  Dnring  the  50  years  you 
lived  in  Hastings,  what  was  the  general  re- 
port there  concerning  the  right  of  eldest 
sons,  that  what  they  informed  you  about  it 
was  true  P 

Evernden.  I  never  heard  any  body  say  but 
that  they  had  such  a  right. 

Mr.  Clarke.  How  old  were  Robert  Bartho-*' 
lomew  and  the  two  Moores  when  you  heard 
tbem  say  this  ? 

Evernden.  They  were  very  ancient  men. 

Att.  Gen.  You  know  nothing  of  your  own 
knowledge ;  it  is  only  by  hear*say  P 

Evernden.  No. 

Att.  Gen.  What  did  you  hear  them  say  j|  it 
was  only  in  general  P 

Evernden.  That  the  eldest  son  of  a  freeman 
had  a  right. 

Att.  Gen.  Was  it  to  the  eldest  son  of  a  free- 
man generally,  without  confioing  it  to  being 
bom  within  too  borough,  or  to  any  particular 
caseP 

Evernden.  They  said,  that  the  eldest  son  o(' 
a  freeman  had  a  right. 

Att.  Gen.  Are  yon  sure  they  confined  it  to 
the  eldest  son  of  a  freematf  P  Did  they  say 
nothiag,  that  all  the  sons  bad  a  right  P 

Mr.  Strange.  If  ail  the  sons  have  a  right, 
then  an  ehlest  sou  has« 

Lord  Hardwicke.  Mr.  Evefnden,  you  said, 
they  most  be  born  In  the  town  during  the 
fathers  freedom ;  did  Thomas  Moore  or  John 
Moore  say  whether  they  must  be  bora  i^ 
Hastings,  or  after  their  fathers  freedom  P 

Evwiden.  No,  my  lord. 

Lord  Hardwicke.  Then  why  dhl  yoa  say 
thatP 

Evernden.  They  said,  tliat  the  eldest  son  of 
a  freeman  had  a  right,  if  any  body  had. 

Several  Ccuneel.  Ay,  if  any  body  had  ! 

Lord  Hardtffieke.  What  is  the  right  of  fVee* 
domP 

Evernden.  None  at  all,  but  by  the  election 
of  the  mayor  and  jurats. 

Sir  T.  Abney.  They  are  glorious  fellows! 

Mr.  Lacy.  Did  Moore  say  any  thing  of  re«> 
sideneeP— JSt^erndra.  No. 

John  Cougent  sworn. 

Mr.  Strange.   How  old  are  you,  Mr.  Coo- 
sens  P—Co«jtwnf.  About  siffty. 
Mr.  Strange.  Where  were  you  boiti  P 
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Cowiens.  f  o  Hastiogs,  and  ba?e  lived  all  my 
time  there. 
:   Att.  Gen.  Was  your  father  a  fi-eeman  ? 

Couzens,  No. 

Mr.  Strange,  During  all  that  time  you  have 
lived  io  Hastings,  what  have  you  heard  any 
ancieot  people  say  coDcemiog  the  right  of 
eldest  sons  to  be  free  P 

Couxeni.  I  have  heard  several  ancieot  people 
say,  the  eldest  son  of  a  freeman  had  a  right  by 
kis  father's  charter. 

Sir  r.  Abney.  Did  you  hear  them  say  any 
things  where  he  was  to  be  born  ? 

Couzens,  1  cannot  tell ;  but  they  said,  he 
bad  a  right  by  his  father's  charter. 

Sir  2\  Abney,  What  is  a  charter  ? 

Couxem,  1  take  it,  his  father  was  to  be  free 
first. 

Sir  T.  Abney,  Can  you  recollect  the  names 
of  any  ancient  inhabitants  you  have  beard  say 
ibisP 

Couzent.  Yes ;  I  lived  with  Dr.  Fiat  when 
lie  was  mayor,  and  was  to  and  fro  with  him  ; 
and  1  heard  him  say,  the  eldest  son  of  a  free- 
roan  had  a  right  by  his  father's  charter. 

,  Sir^  T.  Aimey,    Did  you  hear  any   others 
cay»so? 

"Ckmzens.  Yes;  several  others, both  Thomas 
and  John  Moore,  jurats. 

Sh-  T.  Abney,  Have  you  heard  any  others 
flay  so  P 

Cmizens.  I  have  heard  it  from  several  others ; 
but  1  cannot  recollect  their  names. 

Sir  2\  Abney,  Did  you  ever  know  the  eldest 
■on  of  a  freeman  refused  P 

Ceuzens,  No,  not  till  1  heard  of  the  plaintiff 
Moore'n  being  refused. 

Sir  T,  Abney.  Not  till  you  heard  of  the 
plaintiff  Moore!  They  are  an  ancient  ftmily 
In  Hastings,  I  think? — Cauzem,  Yes. 

Mr.  Mar$h,  My  lord,  this  Dr.  Fiat  was 
mayor;  he  was  town- clerk  and  doctor,  and 
jiad  the  records  of  the  town  in  bis  custody 
when  mayor,  and  must  know  the  custom.  He 
was  a  jurat  in  1691. 

Serj.  Eyr^  Mr.  Evemden,  suppose  a  free*- 
naan  baa  several  sons,  are  all  these  sons  enti- 
tled as  well  as  the  eldest  P 

Evemden,  1  cannot  say. 

Serj.  Eyre.  Did  you  ever  know  a  younger 
wnrefttseaf 

Drew  Shengleton  sworn. 

Lord  Hardwicke.  How  old  are  yooi  Mr. 
Shengleton  P 

Shengleton,  Sixty -nine  years  of  age. 

Mr.  Strange,  How  long  have  you  li|red  in 
Hastings  P 

Skeftgieton.  1  have  lived  sixty  years  in 
Hastinfifs,  in  the  town. 

Mr.  Strange,  What  is  the  usage  and  right 
there  of  freemen's  eldest  sous  P 

Shengleton,  I  was  not  bom  there,  thon^  I 
was  a  child  when  1  went  to  live  at  Hastines. 

Mr.  Strange.  Do  not  you  know  what  ue 
Qostom  and  nsaffe  is  there  P 

ShenfUton.  1  have  heard  say,  the  eldest  flons 
had  a  nglit* 


Ctue  of  Henry  Moore ^ 
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Mr.  Strange.  Who  has  told  you  ? 

Shengleton.  I  cannot  nominate  then,  they 
were  so  many ;  but  f  can  tell  it  ii  a  dttoofuns 
among  a  great  many  people.  f 

Mr.  Strange,  Was  it  the  oommoo  report, 
when  yoa  went  to  live  in  Hastiogs,  and  siiioc, 
tliat  the  eldest  sons  of  freemen  had  a  ri^ht  7 

Shengleton.  So  lar  as  1  have  heaid,  it  wti. 

Mr.  Strange.  Did  you  ever  know  an  (ddeit 
son  refused  P 

Shengleton.  I  know  nothing  about  it 

Mr,  Strange,  Have  yon  heard  any  ascicit 
people,  that  are  dead,  talk  about  it? 

Shengleton.  I  cannot  remember. 

Mr.  Strange,  Have  not  you  heard  them  ujt 
that  the  eldeit  son  of  a  freeosan  had  a  right? 
Have  not  you  heard  your  motlier  say  so? 

S/iengleton,  She  told  me  my  father  wis  t 
freeman. 

Mr,  Strange.  When  was  that  P 

Shengleton^  When  I  was  a  child. 

Mr.  Strange.  What  did  she  tell  you  ebe? 

Shengleton.  I  have  beard  my  mother  ny, 
that  the  eldest  son  of  a  freeman  was  to  be  free, 
and  that  my  elder  brother  had  a  right. 

Mr.  Strange.  Was  your  elder  brother  t 
freeman  P — Siengleton,  No. 

Mr.  Strange.  Why  bail  he  it  not  P 

Shengleton.  My  mother  said,  she  bad  lost 
my  father's  tinnche  or  charter,  and  that  vtf 
the  reason ;  and  she  said,  her  son  should  go 
into  the  hall,  and  demand  it. 

Mr.  Strange.  How  cauoe  she  tosayfo? 

Lord  Uardmcke.  How  long  is  it  luioe  yos 
heard  this  discourse,  that  freemen's  eUcrt 
sons  had  a  right  P 

Shengleton,  It  is  many  years ;  I  caooot  tell 
exactly  how  many. 

Lord  Hardwicie.  How  many  d6  youtbiuk? 
Is  it  ten,  or  twelve,  or  twenty  years  back? 

Shengleton.  Yes,  it  is  fuUSO  years  back. 

Mr.  Clarke.  Did  y<iu  never  h«ir  the  refiort, 
when  you  were  a  young  man,  that  the  ekkil 
sous  of  freemen  had  a  right  P 

Shengleton*  Yes;  bnt  I  cannot  nomiJiste 
them. 

'    Mr.  Clarke,  You  cannot  name  one  penos 
that  ever  said  soP — Shengleton.  No. 

John  Boykett  sworn. 

Mr.  JlfariA.  Mr.  Boykett,  bow  old  are yoo? 

Boykett.  Turned  of  sixty. 

Mr.  Marsh.  How  long  have  you  ksovi 
Bastings  P 

Boykett.  I  was  ^born  there,  and  have  lired 
almost  all  ray  time  in  Hastings. 

Mr.  Mar$h.  I  would  ask  you,  within  yw 
time,  what  have  you  known  to  be  the  cnsMB 
with  regard  to  the  admitting  ot  freonenP  Wbe* 
tiier  an  eldest  son  is  intitled  ?  •« 

Boykett.  I  have  heard  it  among  the  fireeoMa. 

Lord  Hardwicke.  Who  have  you  heard  ssy 
so,  do  you  remember  P 

Boykett.  My  lord,/l  cannot  speak  p«i' 
tively  to  particular  perMua. 

Mr.  Marsh.  Did  vou  know  Dr.  Fial,  lb* 
two  Mr.  fiioQffeSi  and  ALr<  BartMakwM^f 
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upon  a  Quo  Warrantee 
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Boykett.  Yes. 

Mr<  Marsh,   Did  you  ever  speak  with  them 
tboutii? 

Boykett,  I  asked  to  be  made  free  myself,  in 
ODort 
Mr.  Manh,  How  came  you  ^  ask  it  p 
BoyketU  1  asked  it  as  a  favour,  but  it  was 
DOtmnted. 

Mr»  Manh,  When  was  it,  and  who  did  yon 
ask  it  of? 

Bojikett,  I  asked  it  of  Thomas  LoYell,  about 
ftrty  years  ago :  He  was  a  freeman  and  mavor. 
Mr.  Marsh,  Did  you  go  into  the  court-tiail 
foaakitr 
Boykett,   Yes. 

Mr.  Marsh,  Was  any  thing  said  to  yon  in 
relatioo  to  yonr  being  admitted  ?  How  long 
ago  was  it? — Btn/kett.  Forty  years. 

Mr.  Marsh,  What  did  they  say  to  you,  upon 
yoor  asking  to  be  admitted  P 

Boykeit,  I  asked  to  be  admitted  to  the  free- 
dom, as  a  faFour ;  and  that  they  would  be  so 
good  as  to  admit  me.  Some  were  for  my  being 
Bade  free,  particularly  Mr.  Glifts,  a  justice. 
Mr.  Marsh,  Was  your  father  a  freeman  ? 
Boykeit,  No.  But  the  mayor  said,  t should 
Mt  lie  admitted,  because  I  was  a  dissenter: 
Aad  theL  Waller,  the  town-clerk,  asked  the 
mayorj  whether  1  was  the  son  of  a  freeman  ? 
and  the  mayor  answered,  I  was  not :  And  then 
Walter  said  to  the  mayor,  then  do  as  yon 
please;  and  the  mayor  said,  he  would  not 
admit  a  dissenter  for  40/. 

Lord  Hardwicke,  What  did  Waller  saV  upon 
that?  ^    ^ 

Boykett.  My  lord,  the  mayor  said,  they 
would  not  make  a  dissenter  free  for  401,  And 
then  the  town-clerk  asked  the  mayor,  whether 
be  was  the  son  of  a  freeman  ?  To  which  the 
mayor  said.  He  was  not.  And  then  Waller, 
tbe  town- clerk,  said,  then,  Mr.  Mayor,  you 
may  do  as  you  please. 

Lord  Hardwkke,  What  did  you  understand 
hy  those  word*  ? 

Boyhttt,  f  understood  bv  them  words,  that 
if  my  father  bad  been  free,  I  should  have  bad  a 
Uneedom. 

Ait.  Gen,    How  many  children  had  your 
father ?—Bo5^ikf//.  Several. 
Att,  Gen,  Were  yon  the  eldest? 
Bojfkeit,    Yes,   and   served    my   time   in 
Bastuigs. 

Ait,  Gen,  Did  you  know  John  Medhorst, 
any  thing  of  his  having  a  son  ? 

Boykeit.    Yes,  he  had  a  son  bom  in  his 
mayoralty. 
Att,  Gen.   Was  it  his  first  son  P 
Boykeit,  Yes. 

Att  Gen,    Did  he  desire  to  be  made  free  ? 
Baykett,  Yes;  he  asked  for  his  freedom  in 
asurt,  when  I  was  present 
Att.  Gen.  Was  he  made  free? 
Boykett.    Not  at  that  time  ;  I  heard  them 
dtspQiinir  about  it. 
Lord  Hardwicke.  How  long  ago  was  that  ? 
Boykeit,  I  cannot  tell,  my  lord. 
Lord  Hardwicke,  Will  U  ten  yearn  ago* 
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Boykett,  I  cannot  say  certainly ;  but  I  be- 
lieve thereabouts. 

.Mr.  Strange,  You  have  set  up  this  exclusion 
for  ten  years ;  Was  it  twenty  years  ago,  that 
his  father  was  made  free? 

Boykett,    I  cannot  say. 

Mr.  Strange.  How  long  has  he  been  dead  f 

Boykett,  About  eight  years* 

Mr.  Strange,  How  many  years  before  ho 
was  dead  was  it,  that  the  son  asked  to  be  made 
free?  Was  it  seven  or  eight  years? 

Boykett,  I  cannot  say. 

Mr.  Strange.  Is  the  son  a  freeman  now  ? 

Boykett.  He  has  not  his  freedom. 

Serj.  Eyre,  How  long  was  it  before.  Medf 
hurst*s  death,  according  to  your  best  recollec- 
tion, that  he  applied  to  have  his  freedom  ?  Was 
it  four  or  five  years  ? 

Boykett,  Medburst  the  father  died  about 
eight  years  ago ;  1  cannot  say  how  long  since 
the  son  demanded  his  freedom. 

Lord  Hardwicke.  Can  you  recollect  abou^ 
what  time,  according  to  the  best  of  your  re- 
membrance? 

Boykeit.  Not  a  great  while,  my  lord,  before 
the  father's  death. 

Lord  Hardwicke.  Was  it  two,  or  three,  or 
five  years  ? 

Boykett,  Not  five  years,  my  lord. 

Mr.  Ciarke.  You  say,  Mr.  Boykett,  Med* 
hurst  was  refused  his  freedom ;  What  was  the 
reason  ?  Was  he  bom  within  the  liberties,  and 
afVer  his  father  was  made  free? 

Boykett,  Yes,  duriog  the  time  he  was  mayor. 

BIr.  Clarke,  Was  he  his  eldest  son? 

Boykett,  He  was  his  only  son. 

Mr.  Clarke.  Who  was  mayor  when  he  was 
refused  ?-^Boykett.  I  cannot  say. 

Lord  Hardwicke,  He  does  not  remember* 

Joan  White  sworn. 

Mr.  Clarke.  Do  you  know  Hastings? 

Mrs.  White.  Yes. 

Mr.  Clarke.  How  long  have  you  known  it? 

Mrs.  White.  All  my  years. 

Mr.  Clarke.  What  age  are  you  ? 
.  Mrs.  White.  I  amsixty-two  years  old« 

Mr.  Clarke.  Do  you  know  what  is  th^ 
custom  of  making  free  in  Hastings,  whether 
the  eldest  son  has  a  right  ? 

Mrs.  White.  I  heard  my  father  say,  that  the 
eldest  son  had  a  right. 

Mr.  Clarke.  Was  he  a  freeman? 

Mrs.  White.  Yes. 

Lord  Hardwicke.  Speak  out  ^  speak^to  that 
gentleman. 

Mr.  Clarke.    Is  yoor  father  living,  or  dead  5 

Mrs.  White.  Dead. 

Mr.  Clarke.  Tell  the  Court  what  you  have 
heard  him  say  about  the  right  of  freemen's 
eldest  sons. 

Mrs.  White.  I  heard  him  say,  they  had  a 
right. 

SirT.  Abney,  What,  that  freemen's  eldest 
sons  had  a  right  ? — Mrs.  White.  Yes. 

Sir  T,  Abney.  Have  you  ever  hearil  any  body' 
else  say  any  thing  about  it  ?— AI^.  White.  Ne*' 

3L  • 
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Sir  T.  Abn^,    Did  you  oever  hmr  yoar  | 
mother  say  any  thine'  about  it  P 

Mrs.  White.  No. 

* 

AnneSargmt  swom« 

Mr.  Clarke.  Do  you  know  the  town  of 
HastinjTs  P — Mrs.  Sargent,  Yes. 

Mr.  Clarke,  How  old  are  yon  P 

Mrs.  Sargent,  I  am  sixty- three  years  old. 

Mr.  Clarke,  How  long  ha?e  you  lived  in 
Hastings  P 

Mrs.  Sargent,  I  have  li?ed  there  always,  and 
was  born  there. 

Mr-  Clarke.  Hare  you  heard  any  discourse 
conoeming  the  riglit  orfreedom  in  that  town  P 

Mrs.  Sargent,  i  have  heard  Mr.  John  Ste- 
▼ens,  who  was  several  times  mayor  of  Hast- 
ings, say 

Mr.  Clarke,    Is  he  living  or  dead  P 

Mrs.  Sargent,  He  is  desu). 

B^r.  Clarke.  Wliat  did  he  say  concerning 
the  right  of  freedom  ? 

Mrs.  Sargent,  That  it  belonged  to  the  eldest 
sops  to  be  freemen. 

Ma  Clarke.'  Have  yon  heard  any  body  else 
•ay  so  P — Mrs.  Sargent,  No. 

Mr.  Clarke,  Have  not  you  been  iparried? 

Mrs.  Sargent.  Yes. 
.  Mr.  Clarke,   Have  not  you  heard  your  hus- 
band say,  that  it  belonged  to  the  eldest  sons  to 
bc^made  freeP 

Mrs.  Sargent,  Yes,  be  has  said  the  same. 

Mr.  Clarke,  Was  the  common  repute  during 
your  time,  that  the  eldest  sons  had  a  rightP 

Mrs.  Sargent,  Yes. 

Mr.  Clarke.  Was  it  ever  dispnted,  that  they 
had  that  right? — Mrs.  Sargent.  No. 

Mr.  Clarke,  And  you  beard  Stevens  the 
mayor  say,  that  the  eldest  sons  had  a  right,  se- 
veral times  P — Mrs.  Sargent.  Yes. 

Susannah  Medhurst  sworn. 

"UX' Filmer.  How  old  are  you,  Mrs.  Med- 
hurst P 

Mrs.  Medhurst,  I  am  46  years  of  age. 

Mr.  Filmer,  H^ve  not  you  been  Mrs. 
iii«ij[ores6  P-^Mrs.  'Medhurst,  Yes. 

Sir  T,  Abney.  Wbo  have  the  right  in  {last- 
ings  to  be  freemen  P 
.   Mrs.  Medhurst,  AH  the  sons  of  freemen. 

Sir  2\  Abney.  Has  not  the  eldest  son  a 
right  ? 

Mrs,  Medhurst,  Yes;  I  have  heard  ny 
husband  say,  they  could  not  deny  him. 

Sir  T.  Abney.  Have  you  heard  him  say  so 
more  than  once  P 

Mrs.  Medhurst,  Yes ;  I  have  heard  him 
^y  so  often. 

Sir  T.  Abney,  Pray,  Mrs.  Medhurst,  during 
your  time,  was  it  the  comiton  reputation,  that 
the  eldest  son  of  a  freeman  had  a  right  P 

Mrs.  Medhurst.  Yes. 
:  Sir  T.  Abney,  Where  were  they  to  be  bom  P 

Mr-i.  Medhurst*  In  the  town  ;  it  was  not  so 
much  denied  then ;  if  it  was  required,  they 
would  do  it. 
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Sir  T.  Abney.  Have  you  ever  ksowa  lo 
eUkst  son  denied  P-*^Mrs.  Midhurst,  Yes. 

Sir  T,  Abney.  WheuP  Was  it  within  twcaty 
years  ? 

Mrs.  Medhurst.  1  cannot  say  when. 

Att,  Gen.  How  many  years  is  it  sineethe 
first  eldest  son  was  denied,  that  you  know  ot  ? 
Was  it  twenty  years  agoP 

Mrs.  Medhurst.  I  do  not  know. 

Att.  Gen,  Mention  the  name  of  an  eldsil 
son  that  you  know  has  been  denied  P 

Mrs.  MedhurU.  The  eldest  son  of  Mr.  Mei* 
burst. 

Att,  Gen,  How  long  ago  is  that  P 

Mrs.  Medhurst,  1  caonot  tell. 

Lord  Hardaicke.  Is  your  husband  Ufiog, 
Mrs.  MedhqrstP 

Mrs.  Medhurst.  No,  my  lord ;  my  baiM 
has  been  dead  a  great  many  years. 

Lord  Hardwidoe.  Did  you  ever  know  tsy 
body  denied  before  P  Was  it  in  your  baibaQd's 
mayoralty  that  this  person  was  denied  P 

Mrs.  Medhursi,  No. 

Lord  Eardwicke.  Was  it  before  or  after  year 
husband's  death,  that  Mr«  Medhurst  was  de- 
nied? 

Mrs.  Medhurst.  It  was  since  my  hosbaiii^ 
death,  my  lord. 

Ser).  Skinner.  You  have  a  bnalMtfid  ssff, 
have  you  not  P 

Mrs.  Medhurst.  I  hope  so,  and  a  gosdooi 
too. 

Serj.  Skinner.  You  will  be  lady  oiayoiw 
again  then. 

Serj.  Eyre.  Mrs.  Medhurst,  I  wonld  i* 
you,  whether,  when  yon  fini  knew  HwtiBg*! 
they  did  not  aid  mit  every  body  on  payment  of* 
line  of  6s.  Bd.  P 

Mrs.  Medhurst.  I  do  not  know. 

Mr.  Strange.  My  lord,  wesbaUtronUeyMr 
lordship  with  but  ooe  witness  more.  Ciil 
Thomas  Colebrand. 

Thomas  Colebrand  sworn. 

Mr.  Strange.  You  are  not  a  freeflsan  of 
Hastings,  are  you  ^^-Cokbrand.  No. 

Mr.  Strange,  Have  not  you  been  appww* 
there P  How'old  are  yon? 

Colebrand.  1  am  aboal  80  years  old,  art 
was  apprentice  there  about  60  years  ago. 

^It.  Strange,  Have  yon  been  acifiiakitcd 
there  ever  since  P 

.CoUbrand.  Yes ;  J  live  about  sixteea  vm 
from  Hastings,  and  go  to  and  fto  frequestly 
there. 

Mr.  Strange.  Do  you  know  what  is  ft» 
usage  or  custom^  as  to  tiie  admitting  of  free* 
menP 

Coiehrand.  Yes  %  tiial  freetMo's  cUcit  sm 
were  intituled  to  freedoms. 

Mr.  Strange.  Were  tbcy  ti^ be  born  wiw* 
the  (own P  .    k  ♦ 

CMtrand.  I  never  knew  nor  heard,  tW 
being  born  within  the  town,  er  atadiili**^ 
made  any  dtfiereooes  ^^ 

Mr.  Strange.  Had  yoa  any  disoottl»W» 
any  aneiffHt  people  abeul  this  JoaiMr  P 
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Mr.  Sirmuget  What  aceount  did  yM  raonte 
from  tbem  ? 

Colehrand.  Tkat  the  eldest  ions  ef  freemeo, 
«ily,  bad  a  right  to  freedoms. 

Lsrd  HardwKhe^  Who  ha?e  you  beard  say 
IS?  s  y  J 

CoMrand.  Old  Waller,  tlie  tovn-clerk. 

Lsrd  Hardmkke,  Who  hare  yoQ  heard  say 
10  besides  P 

CoUhrand.  One  Thomas  Lovell,  and  The- 
mas  RahmMs;  he  wlis  a  mayor ;  and  I  have 
hesnt  tbe  mayor  aod  jiirads  say  so  se? eral  times. 
•**-!  am  nol  aUe  lo  stand. 

Mr.  Siramge*  My  lord  will  fi^re  yoa  tbe  li- 
beilhr  to  repose  yonrsclf  upon  that  stool. 

GoUbramd,  I  remember  one  fiiedhiirst  de- 
nsaded  his  freedom. 

Lord  Hardmicke,  How  leaf^  ago  was  that? 

Cokbtani.  Abotft  60  years. 

Lord  Hardmkke.    WW  passed  upon  that  ? 

Mr.  Sirange,  Was  be  the  sen  ef  a  freeman  f 

CoUhrand,  Yes.  I  eaonot  recollect  what 
Ibsdtspttte  was;  bottbey  put  him  by  at  first. 

Mr.  Strange.   What  was  the  reason  given  ? 

CoiehrmnL  I  do  not  know ;  1  was  not  in 
«Mrt. 

Mr.  Ckrke,  You  say,  he  demssdcdl  hk 
Ireedom;  Do  you  know  upte  what  riglit  he 
demanded  it? 

Lord  Umrdwuke.  How  came  you  to  knew 
tbst  Med  hurst  demanded  bis  freedom  ? 

CMbramd.  My  unete  Lovell  was  then  mayor, 
sad  be  told  me  so. . 

Ait,  Gtn.  My  lord,  the  wttoess  speaks  to  a 
partieiilar  eiistom  only ;  I  submit  it  to  your 
isrdibtp^  whether  tliis  evidence  of  a  particular 
Act — 

Lord  Bardmick0.  I  think  it  is  evidence  to  a 
fmersl  rigttt,  and  not  to  any  particular  cue* 
torn. — What  did  your  uncle  Lovell  say  ? 

Cohhraud.  That  it  was  an  ancient  right, 
tbat  freemen's  eklest  sens  should  be  made  free. 

Lord  Hardwicke.  How  came  there  to  be  a 
ditpate  abnat  this  nsatlcr  ?  Did  your  uncle  Lo- 
vell lell  yen  any  thin||p  about  it? 

CuUbrand,  He  said,  that  Medbttrst  came 
•od  demancted  hia  freedom. 

Lord  Hardmkke,  Hew  did  you  know  after- 
Wards  that  Medbuffst  was  made  free  ? 

Coleifnnd,  Beeeuae  I  afterwards  saw  him 
Mioiig  tbe  freemen,  at  the  election  of  one 
Mootato  he  a  member  ef  parliamenf.  He 
▼oted  in  the  election. 

Mr.  Strange.  This  (lainelds  was  M .  Rain- 
«ldi  tb<town.elerk,.wbe  was  admiAtedtbe  97th 
ef  May,  li49.  He  is  the  Uth  nfta»we  spoke 
ta. 

Sir  7.  Ahiey.  My  lord,  tke  iStb  ef  March, 
M74,  this  John  Medhvrst  was  admiited.-- 
Bead  the  entry  ef  bis  admiBsioD.  le  it  a  true 
copy  ?-^CrMis<en.   Yes. 

JUnciute  reads : 

*<  Hutings,  «f.  Mardi-  Idy  f 2  Car.  ),  1«74. 
In  full  court  then*  and  there  hdden,  he^we  tbe 
and  Hayes  aad  jtmliy  came  John  Medhnrst, 


eldtsst  son  Of  NiehelaB  Medburst,  late  a  fresnan 
of  Hastings  aforesaid,  and  prayed  to  be  nnadb 
free  of  the  liberties  of  this  town }  wberennto  he 
is  admitted,  took  bis  oath,  and  kissed  the 
mayor^s  check,  more  tolito^  and  ^aid  6$.  8d.  to 
the  chansberiain  for  bis  fiue." 

Sir  31  Abney.  lly  lord,  we  shall  not  tfdnblt 
your  lordship  to  give  any  further  evidence. 

Att.  Gen.  May  it  please  your  lordship  and 
you  gentlemeh  of  tbe  jury ;  I  am  counsel  in 
this  case  with  the  defendants :  and,  nntwrth« 
standing  the  long  evidence  you  liave  heard,  we 
doubt  not  but  the  defendants  will  make  it  ap- 
pear, to  your  entire  sntrsfaction,  tbat  they  hate 
no  other  view  in  defending  this  suit,  but  as  by 
their  oatds  they  are  obli^d  to  support  the  an- 
cient rights  of  the  corporation,  and  prevent  in- 
novatiooa  thcire ;  of  which  thw  pretended  right 
of  the  planrtiff  will  appear  to  be  one.  And. 
gentlemen,  tbe  siag4e  quedtien  you  are  now  te 
try  is.  Whether  there  be  such  a  right  ia  the 
town  and  port  of  Hastings,  as  the  phmytiff  has 
set  forth  in  the  Mandamus,  as  the  fbandatioi 
of  his  claim  to  be  free  of  this  town  and  port, 
which  lie  initsts  belongs  to  him  ?  And,  gentle- 
Bssn,  aa  tbe  whole  depends  open  this.  Whe- 
ther he  has  proved  the  right  in  the  manner  be 
has  laid  it  in  the  Mandarovs;  it  will  be  proper 
to  state  tbe  custom  to  you,  and  then  to  observe, 
how  far  tbe  evidence  that  has  been  given  fft 
the  piaintiff  has  supported  his  right,  as  it  fs 
laid  rn  the  Mandamus  ? 

And,  gentlemen,  as  tbe  platotilT  has  laid  it, 
four  things  are  necessary  to  give  a  roan  a  riglM 
to  a  freedom  in  Hastings: 

1st,  .He  most  he  an  eldest  son.  It  is,  *  every 
person,  beiog  the  eldest  aon  of  a  freeman — ' 

3dly,  He  must  be  born  Hi  tbe  town.  *  And 
born  within  the  said  town  and  port.' 

Sdly,  It  must  be  afWr  tbe  admisdon  and 
sweanng  of  his  father.  For  it  is  said  in  the 
Mandamus  that  tbe  plaintifl:*  has  a  right  in  re* 
spect  thereof ;  and  also, 

4thly,  Upon  paying  a  rea^nabU;  fine,  to  be 
admitted  and  sworn  into  the  place  and  office  of 
one  of  tlie  freemen  of  the  said  tovrn  and  port. 

8o  that,  gentlemen,  these  fonr  things  are  set 
forth  in  the  Mandamus,  and,  as  they  allege, 
must  cooemr,  and  are  necessary  to  give  a  me* 
a  right  to  a  freeckraa  in  Hastings:  for  it  Is,  in 
respect  thereof,  aad  also  upon  paying  a  reason- 
able fine,  that  he  is  to  be  admitted  and  sworn 
iatO'  the  (dace  and  office  of  one  of  the  freemea 
of  the  said  town  and  port. 

If  therefore,  gentlemen,  any  of  these  foar 
things,  which  they  hare  laid  as  necessary,  or  if 
one  of  these  things  laid  as  necessary,  they  have 
failed  in  the  proof  of;  for  the  right  they  lay  in 
Id  respect  thereof;  my  lord,  I  say,  if  every  one 
of  th^  things  are  necessary — ^They  are, 

Ist,  That  be  he  the  eldest  s^n  of  a  freeman. 

Sndly,  That  he  be  bom  after  bis  father*ls 
fteedoTOft 

Sdly,  Tbat  he  be  bom  witlm  thie  torwn. 

And  the  next  ^mdiftcatten  w,  upon  paying  a 
retMNUklle  file. 
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1  These,  gentlemen,  are  the  four  thingf  tbey 
have  thought  proper  to  lay  as  necessary,  in 
order  to  be  admitted  a  freeman  of  this  town  and 
port 

And,  my  lord,  1  humbly  apprehend,  they 
bave  given  no  proof  at  all  of  three  of  them  $ 
of  one  of  them  they  have  given  but  a  tery 
alight  proof;  and  of  one  of  the  facts  every  evi- 
dence thev  have  proiluced  has  given  a  direct 
proof  to  tne  contrary. 

And,  my  lord,  there  is  one  thing  more,  which 
is  absolutely  necessary  in  order  to  be  free  of  this 
lM)rou($h,  that  they  'have  not  taken  in  at  all ; 
and  that  is,  that  he  must  be  resident  within  this 
town  ;  and  as  they  have  not  made  that  part  of 
their  custom,  they  must  undoubtedly  fail.  I 
«aid  before,  that  they  had  not  made  residence 
a  part  of  their  custom ;  and  we  shall  fully  prove 
residence  and  inhabiting  within  the  town  to  be 
jabsolutely  necessary,  and  shew  that  they  have 
laid  a  foundation,  by  theur  own  evidence,  that 
this  is  necessary. 

.  My  lord,  I  would  beg  leave  now  to  consider 
Ibeir  evidence'  which  has  been  brought  to  sup- 
port this  right  of  the  plaintiff. 

And  the  first  thing  they  have  offered  to  your 
lordship  and  the  jury,  is  a  writinG^,  which  they 
are  pleased  to  caJl  the  CustomaT;  of  which  I 
admit  it  may  be  a  copy,  as  they  have  set  it  out. 
And,  ray  lord,  your  lordship  hinted,  that  books 
of  this  nature  should  be  read  in  evidence,  be- 
cause the  Court  could  not  see  whether  it  was 
proper  to  be  read  or  no,  till  they  had  heard  it ; 
ip^hich  supposes  (as  I  humbly  apprehend)  that 
we  are  at  liberty  to  object  to  it. 

And,  my  lord,  1  would  submit  it  to  your 
lordship,  that,  considering  how  it  comes  before 
the  Court,  and  the  part  they  rely  on ;  what 
bad  company  it  keeps,  and  what  it  is  said  to  be, 
only  an  entry  of  a  Customal ;  that  it  is  no  evi- 
dence at  all,  or,  if  it  be  any,  not  of  the  thing 
they  bring  it  to  prove.  They  open  it  as  only 
an  entry  of  some  old  Customal;  and  the  an- 
cienter  it  is,  the  better,  provided  it  had  been  the 
old  Customal ;  but  this  is  not  the  thing  itself, 
but  only  an  entry  in  the  books  they  produce ; 
and<  it  ^s  very  improper  to  have  a  Customal  of 
the  Cinque  Ports  entered  amongst  other  things. 
It  would  have  had  great  weight  and  honour, 
bad  it  been  kept  in  some  proper  place,  it  does 
not  appear,  but  this  may  have  been  sewed  in, 
by  the  fraud  of  an  officer  of  the  corporation. 
It  is  not  the  ancient  instrument,  but  only  a 
copy;  and  it  does  not  appear  bow  it  might 
come  there.  I  would  therefore  submit  it  to 
jour  lordship,  whether,  without  they  give 
an  account  that  they  have  made  search  for  the 
original,  this  is  any  evidence  at  all  of  what 
they  bring  it  to  prove  ? 

But,  gentlemen,  if  it  be  evidence  at  all,  1 
submit  it  to  your  consideration,  that  as  it  is  but 
an  entry,  and  considering  what  company  it  is 
/ound  in,  thai  it  can  have  no  weight.  If  it  bad 
been  found  in  an  ancient  corporaijon-book, 
amongst  old  entries  and  authentic  records  of 
the  corporation,  it  would  have  come  before  the 
Court  and  you  with  some  authority.   But,  as  it 
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is  found  amongst  a  hundred  miscellaoeoas 
things  no  way  relating  to  the  corfKyratioa,  oo* 
pies  of  leases,  the  resolution  of  the  judges  upaa 
the  statute  of  queen  Elizabeth  relating  to  tlit 
poor,  amongst  many  miscellaneous  thingi; 
and  very  probably  this  might  be  sewed  ia  the 
middle  of  the  book,  for  it  begins  in  the  SOOtk 
page ;  I  say,  considering  the  company  it  keeps, 
and  the  trifling  things  it  is  found  amoagit,  it 
can  have  no  weight  %  I  submit,  it  is  a  book 
that  can  have  no  authority  at  all. 

But,  gentlemen,  if  it  beany  evidence  at  all; 
I  submit  it  to  you,  that  it  can  be  no  evidcace 
of  the  matters  in  dispute.  It  is  not  said  to  ke 
the  Customal  of  Hastings :  that,  ganUemen,  we 
shall  read  to  you :  anil  though  there  may  be 
some  concurring  customs  which  relate  to  all 
the  Cinque  Ports  in  general  \  yet,  unless  they 
can  shew  the  same  custom  to  be  in  all  the  ports, 
a  custom  that  relates  to  the  right  of  all  caa 
have  no  weight  in  this  particular  boroiii;b.  To 
bave  made  this  evidence,  they  sbnuld  bare 
proved  by  ancient  charters  aiid  rf^cords,  that 
there  is  a  concurring  right  in  all  the  Ciaqse 
Ports  to  the  election  of  freemen. 

But,  gentlemen,  we  shall  lay  evidence  More 
you  quite  to  the  contrary.  We  shall  shew  yea 
a  custom  relating  to  eldest  sons  in  other  ports, 
quite  different  from  this;  whereby  it  will  ap- 
pear, there  are  distinct  rights  in  all  the  ports, 
and  that  it  was  never  pretended  there  wu  ooe 
uniform  right  amongst  them ;  though  if  this 
Customal  be  evidence,  there  must  be  a  geocral 
right  of  all  the  Cinque  Ports.  But,  gentle- 
men, taking  it  as  evidence  of  the  matters  is 
dispute,  even  then  it  is  far  from  proving  most  oi 
the  things  they  have  laid,  and  but  a  very  slight 
proof  of  what  they  rely  ou. 

First,  Here  is  a  negative  implied:  "Poft- 
sunt  Majorca  et  Balhvi,  &c."  Atler  baviof 
set  forth  the  particular  persons  having  a  right, 
it  goea  on  and  says,  the  eldest  son  of  a  freemaB 
may  be  admitted,  and  that  there  are  three  ways 
of  admitting  him : 

<'Po6Sunt  Majores  et  Jurat!,  BallirietJo- 
rati,  &c.  recipere  et  facere  liberos  tribal 
modis: 

"  Uno  modo,  per  Nativitatem." 
They    are  qualifications  rather  than  rigbu: 
Possunt,  &c.    They  may  admit,  and  there  is 
no  distinction  made  between  the  eldest  soo  aad 
the  other  sons. 

'<  Alio  modo,  perlib^ramTenemeotompw- 

quisit' : 

^*  Tertio,  per  Emptionem." 
Such  a  man  has  no  right;  and  yettbesaBsa 
words  are  used  to  those  who  come  io  by  a 
freehold,  or  by  purchase,  as  to  those  ^hoait 
to  be  made  free  as  eldest  sons ;  and  tberefora 
it  is  no  evidence  of  the  right  of  an  eldest  soo. 
Does  it  say,  the  eldest  sons  of  freemen,  koim 
after  their  father's  freeilom,  or  within  this  li- 
berty, that  they  shall  be  free? . 

Lord  HardmUke.  "  Uno  modo,  per  NiU- 
vitatem  infra  libertatem  suam,  si  pater  soosi 
tempore  nativitatis  suss,  fuit  libor.'* 

Mt.Gen.    MjlonI,  iMkpaidMS  itW 
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the  other  way ;  hot  I  submit  that  it  is  no  e?i- 
denee  of  the  eldest  son.  It  does  not  sav,  ^^  per 
Nativitatem''  of  the  eldest  sod  ;  if  he  bad  any 
COD  bom  after  his  being  admitted  into  the  free- 
dom, be  had  a  like  right  with  the  eldest  son. 

Lord  Hardwicke,  "  Per  Natiritatem  infra 
libertatem  suam." 

'Mr.  Strange,    Within  his  franchise. 

Lord  Hardwicke,  I  was  thinking,  whether 
it  related  to  the  freedom  of  the  father. 

Att.  Gen.  My  lord,  it  is  the  "  Libertatem*' 
of  the  five  towns,  and  not  of  this  particular 
town.  Talking  of  the  general  privileges  of  the 
Cinqne  Porta  is  an  uncertain  evidence  of  what 
tbey  contend  for.  My  lord,  it  goes  on,  and,  so 
far  as  it  is  an  authority  established  in  ail  the 
ports,  it  says,  Ite  is  to  take  an  oath  to  maintain 
the  liberties  of  the  five  ports,  and  especially  of 
^hat  port  "  ubi  commoratur.'*  It  lays  down, 
•ms  the  foundation  of  being  free,  that  residence 
is  ahsolut^y  necessary  :  he  cannot  be  admitted, 
uoiess  he  be  commorant.  This,  my  lord,  is 
the  foundation  we  go  upon,  and  I  humbly  ap- 
prehend we  shall  establish  it  by  a  very  strong 
evidence. 

My  lord,  I  reckon  that  the  35th  Article  they 
have  read  eotirely  destroys  the  credit  of  this 
book.  The  words  are,  <*  Et  t|ollibet  gaodere 
intendetis  lihertatem  Quinque  Portuum  per 
£niplionem,  inveniet  quatuor  manucaptores  re- 
mdeni*  de  omnibus  et  singulis  praemivs'  perim- 
]>lend'.'*  They  have  not  shewn  that  this  Ar- 
ticle has  ever  been  complied  \%ith  :  they  have 
never  produced  a  time  that  such  "  Manucap- 
tores" have  been  given,  or  that  they  were  ever 
reqaired  of  any  person :  and  therefore  it  ap- 
•pears,  that  this  pretended  Customal  has  been 
always  consideretl  as  a  ballad,  as  I  would  con- 
-aider  it ;  for  they  would  have  observed  it,  if  it 
had  been  the  ancient  law :  and  as  they  begin 
-with  this  point,  I  submit  it  to  your  lordship, 
that  it  should  not  be  left  out  of  the  case ;  be- 
sides, it  is  necessary  that  they  be  resident  with- 
in the  borough. 

My  lord,  and  gentlemen  of  the  jory,  as  to 
tbe  evidence  that  has  been  given  from  the  en- 
tries read  ;  in  considering  this  corporation,  one 
general  observation  may  l>e  made,  that  they 
are  a  very  weak  argument,  if  any,  of  what  they 
are  broaght  to  prove. 

My  lordf  the  Mandamus  admits  a  prescrip- 
tion ;  and  in  making  out  a  custom  iu  the  case 
«f  a  borough,  they  should  give  in  evidence 
more  ancient  entnes  than  any  of  these  that 
hare  been  read.  They  have  gone  no  further 
back  than  1608,  although  in  the  books  there 
are  much  older  entries.    It  may  he  said  by  the 

fentlemen  of  the  other  side,  that  going  back  a 
undred  years  is  a  great  way  back;  and  if 
there  are  no  entries  before,  it  is  sufficient :  hot 
it  happens  unfortunately  for  them,  that  in  this 
<oarporation  there  are  r^ular  entries,  from  the 
year  1S89,  down  to  this  time  where  tbey  have 
thought  proper  to  begin ;  and  there  is  no  in- 
stance or  footstep  of  one  claiming,  or  any  entry 
4akiDg  notice  of  the  right  of  an  eldest  son  ;  and 
ve  shall  read  entries  back  for  800  years  before 


they  begin ;  which,  I  humbly  apprehend,  wHf 
be  a  strong  objection  to  every  entry  they  have 
read.  A  proof  from  1608  is  but  a  slight  evi« 
dence  of  an  ancient  custom  :  and  as 'they  have 
proved  another  different  custom,  and  there  has 
been  an  intermission  for  so  many  years,  this 
application  of  the  plaintiff's  can  proceed  from 
nothing  else  but  the  same  litigious  spirit  that 
now  prevails  in  the  corporation.  From  1691 
to  1716,  they  have  produced  no  footsteps  of 
this  right,  for  35  years  together.  Can  it  be  be* 
lieved  there  was  any  right,  when  fur  35  years 
no  eldest  son  ever  claimed  a  right;  1  say, 
when  it  appears  nobody  ever  claimed  it  during 
that  time,  or,  if  they  did,  that  they  were  re- 
fused? And,  my  lord,  if  they  were  refused,  it 
is  a  stronger  evidence. 

Mr.  Strange,  You  are  o'listaken,  Mr.  At- 
torney; there  was  John  Geery  admitted  the 
35tb  of  October,  1707,  and  John  Hussey  the 
5th  of  January,  1694 ;  and  we  have  several 
others. 

Att.  Gen.  My  lord,  they  have  divided  their 
evidence  into  three  parts.  In  the  first  clause 
they  have  given  no  evidence——^ 

Lord  Hardwicke.  That  this,  time  out  of 
mind,  has  been  the  custom. 

Att.  Gen.  My  lord,  I  would  consider,  how 
far  their  evidence  supports  the  right  the  plain- 
tiff has  laid  in  the  Mandamus,  and  what  they 
have  |>roved. 

And,  with  great  submission  to  your  lordship, 
I  must  insist,  that  they  have  proved  no  more, 
than  that  eldest  sons  of  freemen  have  been  ad- 
mitted for  a  fine  of  6s.  3d.  for  the  entries  all 
are,  on  their  praying  to  be  admitted.  And,  my 
lord,  it  is  no  wonder ;  for  we  shall  shew  your 
lordship  several  hundred  Instances  of  persons 
who  were  admitted  during  the  time  these  free- 
men were  admitted,  who  were  younger  sons, 
for  their  fines  of  6s.  Bd.  and  tbey  have  pro- . 
duced  but  14  instances  of  eldest  sons ;  they 
have  shewn  they  were  admitted,  and  proved 
the  fine  paid  by  them  to  be  6$.  Hd.  We  have 
other  instances  of  sons  who  paid  l$s.  4d.'  And 
therefore  they  might  as  well  say,  since  there 
is  proof,  that  every  body  paying  13s.  4d.  has 
as  good  a  right  to  be  admitted  as  tbe< eldest 
son  of  a  freeman ;  for  it  is  upon  paying  13s.  4d» 
and  the  eldest  son's  admission  is  upon  pajing 
6t.  Bd.  and  if  it  be  an  argument  of  a  right,  it  is 
a  right  by  paying  6s.  8a.  and  every  body^  from 
their  own  account  of  the  matter,  has  the  same 
right  for  18s.  4d.  « 

My  lord,  in  any  of  the  entries,  there  is  no  dis- 
tinction made  in  the  admission  between  the 
sons  and  others ;  they  all  come  and  pray  to  be 
admitted  ;  sometimes  it  is  upon  making  it  their 
humble  request,  sometimes  upon  their  earnest- 
ly beseeching,  that  they  are  to  be  made  free. 
They  all  ask  in  the  same  manner,  whether 
they  are  sons  or  no,  and  are  made  free ;  and 
therefore,  on  their  own  entries,  it  appears  to  be 
a  favour  granted  to  eldest  sons  as  well  as  others, 
upon  their  asking  that  they  might  have  it ; 
and  therefore  they  are  indulged  with  a  lesser 
fine.    They  rely  much  on  the  fine  of  6u  8d, 
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Vat,  if  it  proves  any  tbing,  it  is  (as  I  humbly 
«pareheikd)  an  argument  ^jL^aiust  tbera. 

My  lor^y  in  the  nexi  place,  ihey  have  laid 
ihe  cuatom  to  be,  That  this  eldeHt  son  hie  born 
vithin  the  town,  afier  the  admission  and  swear- 
ing of  bis  father  f  then  it  ia  that  the  son  is  to  bo 
tdinittied.  But  I  do  nut  remember  that  any 
#ne  of  their  witnesses  has  confined  it  to  this 
(I  ask  pardon  if  I  ha?e  forgot) ;  but  they  said, 
4ome  o«  thena  expre8sl3r,  tbat  the  being  born 
after  the  father's  admission,  or  within  the  town 
of  Hastings,  or  out,  made  no  difference,  liut 
they  have  endeavoured  to  supply  this  from 
their  entries,  by  sayings  that  they  are  men- 
tioned in  the  entries  aa  eldest  sons,  and  there- 
lore  they  were  admitted  iw  6<.  Zd, :  But  this 
infers  nothing. 

GeoUetneii,  we  shall  shew  you,  both  by 
entries  and  living  witnossea,  that  there  has 
hcaen  no  distinction  made  between  the  eldest 
«oo<  and  other  sons.  It  waa  no  indulgence 
therefore  to  them  ;  but  the  same  to  the  other 
son*  oC  Areemen  as  well  as  the  eldest. 

And,  my  lord,  we  luive  many  entries  in  the 
books,  where  only  the  sons  of  iVt^emen  are 
taention^d,  without  taking  any  notice  ef  the 
eldest ;  which  fully  |g*oves,  that,  il'  the  point 
rested  uipon  titetr  hein^:  eldest  s«>ns^  and  born 
within  tha  borough,  after  the  admission  and 
swearing  of  the  fathers,  they  would  have  been 
particularly  entered  so  in  the  books,  and  is 
a  strong  presumptive  evidence  against  this  pre- 
tended right  of  the  plaintiff. 

My  lord,  we  have  some  instances  where 
they  are  called  the  youngest  sons,  and  were; 
admitted  for  thair  fines  of  6«.  8(/.  upon  their 
coming  aud  humbly  pra(yiog  that  tiiey  might 
be  admitted  into  the  franchise  of  this  town. 
That  therefore  being  added,  strongly  shews, 
tbat  they  had  no  regard  at  all  to  what  the  gen- 
tlemen of  the  olher  side  principally  contend  for, 
the  right  of  eldest  sons. 

Besides  this,  gentlemeii,  we  shall  pi*oduce 
to>you  many  living  witnesses,  very  old  ones, 
who  will  prov«  to  you,  that  the  mayor  and 
Jjurats  (the  charter  l>eing  silent  in  this  matter) 
Aave  time  out  of  mind  admitted  persons  at  their 
pleasure,.and  this  has  been  the  ancient  custom. 

And,  gentlemen,  as  tbeir  entries  go  no  fur- 
thes  back  than  1^08,  so  their  living  witnesses 
4o  not  make  ita  jot  the  better.  They  do  not 
iSky  there,  is  a  right  in  this  borough,  in  one 
iflatao««,  of  their  own  knowledge ;  they  do  not 
flay  a  word  of  any  distinction,  whether  they 
«re,  hern  after  the  adnusaion  and  swearing  of 
the  father,  or  within  the  borough ;  and  one  of 
them  expressly  contradiets  it.  The  evidence 
they  have  given  is  nothing  but  a  tittle-tattle 
disoourse  of  what  they  have  heard,  that  the 
sitdestsoosof  fveemen  had  a  right. 

Therefore,  aeatlemen,  as  to  the  point  in 
question,  as  £ey  hnp«  entirely  failed  in  their 
entries,  and  aa  the  living  witnesses  they  have 
hraHghtto  auppovi  it  say  Klile  or  nothing  te 
the  «iE|R>se,---eiieof  them  says,  when  hede- 
sivca  hia  freedoM  himself,  the  town  olerk  an* 
awend  the  Bayfir,  Sir^  you  may  do  as  yon 


please.  He  drd  not  ask  him,  whether  he  vai 
born  within  the  town,  or  after  his  father  bccssw 
free,  and  mentions  a  fact  strong  to  the  cofttrsr|. 
And,  as  some  of  their  evidence  comes  dowa  is 
low  as  1729,  one  ^  tl«em  tells  yoo,  thatwlMis 
one  waK  made  a  justice  of  peace,  the  eldeit 
son  of  a  freeman  came  to  the  court,  sad  de* 
manded  hw  freedom,  and  was  absolalely  re- 
fused ;  aud  that  he  did  it  nine  years  s^,  soiae 
of  them  say  about  twelve.  So  that,  (fcotlemes, 
their  living  witDesses  give  but  a  slight  eriiie&ce 
of  one  part  of  their  custom  ;  and  as  to  the  other 
parttitey  have  given  no  evidence  stall  Butve 
have  many  old  witnesses,  who  will  give  jow 
lordship  and  the  jury  no  wrong  views  of  thi 
manner  of  admitting  freemen. 

My  lord,  we  shall  begin  with  the  Castsoul, 
which  is  said  in  the  title  to  be  the  Cosiomaltf 
this  town ;  where  the  fullest  direotioM  ire 
given  as  to  the  nMmner  of  electing  freemtt, 
and  yet  there  is  not  a  word  said  of  tbe  right  of 
the  eldest  son. 

We  shaU  then,  by  reading  many  entries  rat 
of  the  corporation  •l><)oks,  shew,  tbat  ooaotiee 
at  all  has  been  taken  of  eldest  sons,  in  distioo- 
tion  to  other  sens;  bat  tbat  they  have  all  bees 
admitted  promlsouously. 

And  then  I  shall  trouble  3[our  lordship  to  nj 
no  more ;  but  call  our  living  witnesws,  wb« 
will  fully  prove  to  your  lordship  and  thejwj, ' 
that  the  mayor  and  jurats  have,  time  out  tf 
mind,  admitted  freemen  at  their  pleasare;  as< 
that,  besides  being  the  eldest  son  of  a  frcs- 
man,  and  bom  within  tbe  town  after  tbe  adr 
mission  and  swearing  of  the  fatber,^  he  has  a 
right  in  respect  thereof,  but  it  must  be  on  as^ 
ther  condition,  as  neeessary  as  any  of  the  fortssr, 
upon  paying  a  certain  fine.  The  MaodaW 
goes  on  and  says,  And  also  upon  paying  a  lO- 
sonable  ioe ;  and  the  writ  commaods  the 
mayor  and  jurats  to  adoait  him  upon  payiBS.* 
reasonable  fine.  So  that,  my  lord,  I  tshsHi 
by  the  writ,  that  fine  is  to  be  as  aeoeitarf 
in  order  to  the  person's  being  admitted,  as  aif 
of  the  other  <]faahfieatioos  mentioned  io  the 
Mandamus:  And,  my  lord,  I  humbly  apfM* 
bend,  they  have  proved  it  a  certain  6De,iitfMd 
ef  a  reasonable  fine; 

My  lord,,  a  copyholder  lays  a  oustoas  tabe 
admitted  to  copyhold  lanthiupou  payisgaN*' 
sonable  fine:  Ui  upon  the  proof,  '^ <*'"'•?* 
to  be  a  certain  fiue,  he  must  undoobtodijf  ndi 
for  in  eopyhohls  there  is  a  known.  distnciM" 
bebwesB  a  reasonable  fine  and  a  fine  sertaiai 

And,  my  k>rd,  I  humbly  apprehend^  that,  « 
point  of  laif,  cases  of  ooj^hoUera  ar»  pMvW 
with  the  present. 

There  is  as  much  a  distinetiioii  betwcsa  aiae 
certain  and  a  reasonable  fine  in  tbe  prcMw 
ease,  as  in  tbe  case  of  a  copyhold. 

My  lord,  they  have  ftilly  proved  fii,  8d.  ts  » 
oonstanHy  paid,  which  is  a  certaia  fio«.  «F|* 
every  admissioft  of  an  eldest  son.  Tbe  nafir 
cannot  contend ;  if  Ibey  oflfer  that  finet  'jg 
have  a  right  to  be  admitted.  They  tbewg* 
have  failed  in  this  poiot ;  it  it  not  a 
bataseitaiafiBe* 
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My  lord,  io  the  oeit  pkoe,  we  ithill  call  era-  \ 
deuce  to  prove,  that,  without  residence  witbio 
tbe  iximugh,  no  one  can  ever  be  admitted  a 
freeman  of  this  town  and  port :  and  1  take  this, 
Bj  lord,  to  be  a  general  mie  in  mosi  corpora* 
,  tioDs;  it  being  unreasonable  that  any  man, 
irbo  docB  not  reside  in  the  borough  of  which 
be  is  free,  should  have  a  share  in  conducting 
tbe  affaits  of  that  borough.  And  although 
the  charter  is  silent  in  this  affair,  yet,  my  loni, 
besides  tbe  general  reason  of  the  thing,  we 
ibaJl  shew  your  lordship  and  the  jury  a  bv« 
Jsw  made  above  two  hundred  years  ago,  by 
which  it  is  declared,  that  if  any  one  who  was  a 
freeman  removed  out  of  the  borough,  and 
fhonld  dwell  out  of  the  town,  such  freeman  lost 
ail  his  right.  And  we  shall  prove  by  several 
aocie&t  living  witnesses,  that  residence  within 
the  borough  was  always  necessary,  and  that 
this  has  b^n  the  constant  usage. 

My  lord,  upon  the  whole  circumstances  of 
this  case,  wfi  beg  leave  to  insist,  that  they  liave 
Bot  proved  three  parts  of  the  custom,  as  they 
hare  laid  it  ia  the  Mandamus ;,  and  .that,  as  to 
tbe  foarth  part,  thev  have  proved  directly 
the  contrary  :  and  therefore,  gen^men,  we 
hope  j'ou  will  find  a  verdict  for  the  defendants. 
Serj.  Skinner,  May  it  please  yoar  lordship, 
sad  you  gentlemen  or  tbe  jury :  I  am  also  of 
**  counsel  with  the  defendants:  and  Mr.  Attor- 
ney General  bas  been  so  very  particular  in  an- 
twering  the  evidence,  which  has  been  offered 
ta  yoo  by  tbe  gentlemen  of  the  other  side,  as 
well  as  in  stating  the  evidence  we  are  to  lay  be- 
fore you,  that  I  need  say  little.-^ 

Lord  Hardzcicke,  You  are  not  going  to  stay, 
Mr.  Strange,  I  hope :  we  are  now  coming  to 
a  material  part. 

Serj.  Skinner.  My  lord,  the  right  the  plain- 
tiff has  laid  in  the  Mandamus  is,  that  every 
person,  bein^  the  eldest  son  of  a  freeman,  born 
within  the  town,af^er  the  admission  and  swear- 
iQg  of  his  father  into  the  office  of  freeman,  has 
s  right,  io  respect  thereof,  and  also  upon  pay- 
ing a  reasonable  fine,  to  be  made  free :  and 
they  have  endeavoured  to  prove  this  right, 
first,  by  proilucing  an  old  book,  called  the 
'Costomal,  as  an  evidence  of  this  right:  but  it 
is  a  suspicious  authority  ;  it  has  no  date  ;  and 
that,  they  say,  is  an  evidence  of  its  antiquity, 
but  without  any  foimdation  from  tbe  book: 
there  are  several  entries  entered  prior  to  it ;  it 
n,  not  paged  regularly  ;  it  is  in  the  middle  of 
the  book,  and  yet  it  is  marked  fol.  1.  And 
if  we  look  into  the  thing  itself,  it  tells  us  there 
are  tkrce  ways  of  making  free,  viz.  by  birth, 
if  born  within  the  town,  and  af^r  the  swearing 
snd  admission  of  the  father;  b^  the  purchase 
*of  A  freehold  ;  and  by  redeniption. 

My  lord,  they  have  shewn  some  instances 
^the  first;   butao  to  the  second,  they  have 

Srn  no  purchassr  of  a  freehold  that  ever  was 
e  free  ;  and  we  shall  prove  many  persons 
living  in  the  town  that  have  fireehuldS)  that 
Dsmr  worm  made  free. 
The  next  evidence  they  have  given  is  from 
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ions  of  freemen ;  and  this  they  wonld  have  at 
take  as  a  proof  of  the  custorn,  of  a  right  in  the 
eldest  son,  born  aiiter  the  freedom  of  the  father^ 
to  be  made  free :  fbr  they  say,  it  is  in  respect 
thereof;  that  lie  mnst  be  the  soiMf  a  freeman, 
and  born  aAer  his  father  was  made  f\'6«.  And 
all  the  instonces  they  have  proikioed  of  thin 
amount  to  no  more,  tlian  ttiat  such  a  one  wa« 
admitte<l,  being  the  eldest  son  of  a  freeroany' 
not  because  he  was  an  eldest  son,  and  bom 
after  bis  fatlisr  was  made  free. 

My  lord,  they  have  produced  copies  taken 
out  of  the  register- books  in  Hastings,  by  whkh 
it  appears,  wlien  these  sons  were  baptised :  but 
it  is  not  given  as  a  reason  in  any  of  tiiese entries, 
that  he  was  admitted  into  the  treedom,  beoaosa 
be  was  born  there ;  thoogb,  in  fact,  it  might 
be  80,  and  that  is  the  right  tliey  eontend  for. 

My  lord,  I  submit  it  to  yonr  lordship,  that, 
SM  to  the  fine,  nothing  conclusive  can'be  drawn 
from  thence,  that  there  is  tvny  riglu  in  the 
eldest  son  of  a  freeman.  Tbo^  tine  paid  by  hina 
is  6<.  8ti.  *  quia  pater  stuis  liber  est  \*  that  is 
the  reason.  No ;  lie  is  not  admitted  into  tbe 
freedom  because  his  father  was  a  freeman ; 
but  he  is  admitted  for  6^-.  8i.  not  beoanse  his 
father  was  a  freeman.  This  thereibre  doea 
not  shew  that  he  had  a  lietter  right  Uian  any 
body  else  :  and  none  but  tbe  second  instance 
they  read,  James  Lasher,  among  all  tbe  entries, 
was  admitted  upon  any  other  terms  than  his 
humble  petition  and  prayer  to  be  made  free. 
He,  indeed,  instantly  required  tlie  freedom, 
and  by  the  consent  of  all  he  was  admitted.  In 
all  the  other  instances  it  is  said,  at  his  hu|nbla 
request  and  desire  he  is  atlroitted  :  nobody  in-*- 
sisted  on,  or  demanded  this  rigfht. 

My  lord,  as  they  have  laid  the  right,  there 
is  a  further  qualification  necessary,  vis.  oik 
payment  of  a  reasonable  fine :  and  I  submit  ii 
to  your  lordship,  that  they  have  proved  it  a 
fine  certain ;  and  that  therefore  nothing'  is  lefl 
to  the  mayor  and  jurats  in-  this  affair,  bnt  to 
admit  the  person  upon  paying  fie.  Hd,  anddaim* 
inghia  freedom. 

But,  my  lord,  we  say,  a  further  qualification 
ia  absolutely  necessary,  and  that  is  residence : 
and  this  appears  from  an  entry  in  this  verr 
Customal  they  have  produced.  And,  my  lordf, 
nobody  is  ever  admitted,  but  on  taking  an  oath 
to  observe  the  statutes,  orders,  and  by-laws  of 
the  borough  nhi  commoratur  ;  and  therefore 
the  person  admitted  into  tbe  freedom  mnst  be 
commorant  in  the  place  of  which  he  is  free. 
And,  my  lord,  by  a  by-law  of  tbe  13th  of 
April,  the  15th  of  queen  £lizabeth,  tl^ey  were 
not  only  to  be  commorant,  but  to  continue  to 
live  there ;  and  if  any  one  admitted  went  and 
lived  out  of  the  town  a  year  and  a-day,  he  was 
to  be  excluded  from  any  privilege  or  freedom 
Within  that  borough :  and  this  by-law  has 
been  constantly  oteerved ;  and  yet,  my  lord, 
the  plaintiff  Moore,  they  do  not  so  tnueh  as 
pretend  that  be  is  resident  within  thb  borooglk. 
We  contend  net,  wbetber  the  sons  of  frecaiea 
are  intituled  to  fraedoms ;  bnt  we  say,  that 
freemen's  sons  and  foreigners  are  in  tm  seme 
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right ;  they  pray  alike,  if  it  seems  fit,  and  so 
pleases  the  mayoi;  and  jurats :  and  the  mayor 
and  jarats  have  rejected  the  sons  of  freemen : 
and  it  is  only  a  compliment  to  the  sons  of  free- 
men to  pay. 65.  8</.  and  13s.  4e/. is  paid  if  a 
forei^er  is  admitted. 

Gentlemen  of  the  jury,  we  shall  lay  onr  ctI- 
dence  hefore  you ;  and  then  we  doubt  not  but 
>you  wiH  be  convinced,  that  tlie  right  is  the 
same  to  a  foreigner  as  to  the  son  of  a  freeman,* 
and  therefore  that  you  will  find  for  the  de- 
fendants. 

Locd  Hardwicke.  I  own  there  are  difficulties 
upon  the  point  of  a  reasonable  fine,  and  that  of 
comnoorancy.  I  have  taken  residence  in  all 
the  ports  to  be  essential. 

Sir  T.  Abney,  My  lord,  we  apprehend  6s.  8d, 
to  be  a  reasonable  fine,  from  the  reasonableness 
of  the  sum. 

Lord  Hardwkke,  The  notion  of  law  is,  sir 
Thomas  Abney,  that  there  is  an  essential  dif- 
ference between  a  fine  certain  and  a  reasonable 
fine, 

Sir  r.  Abney.  My  lord,  we  can  prove  that 
different  sums  have  been  paid  upon  the  admis- 
sion of  sons. 

Mr.  Strange.  We  have  one  instance  of  a  son 
who  paid  90s.  for  a  fine. 

Lonl  Hardwkke,  Then  as  to  the  point  of 
commorancy. 

'  Mr.  Marth.  My  lord,  the  ports  in  general 
preclude  no  member  for  non  residence.  I  have 
Known  them  vote  for  mayor,  that  have  not 
been  resiant. 

Lonl  Hardmicke.  In  some  of  the  ports  a  dis- 
tinction is  made  between  voting  for  mayor  and 
members  of  parliament 

Seij.  Eyre.  My  lord,  they  cannot  shew, 
within  ten  years,  an  instance  of  one  son's  pay  • 
inir  more  tdan  6f .  ^d. 

hor^  Hardwicke.  Go  first  to  that  point  of 
the  fine. 

Att.  Gen.  We  shall  begin  with  onr  by  ^law, 
where  the  words  u(n  eammaratur  are. 

Lord  Hardwicke.  One  by-law  has  been  men- 
tioned, that  a  freeman  of  one  of  the  ports  shall 
have  a  right  to  be  admitted  in  another ;  that  \m 
never  used. 

Henry  Carlton  sworn. 

Sir  71  Abney.  Were  not  yon  a  freeman  ?  Are 
you  not  disfranchised  ? — Carlton.  Yes. 

Sir  T.  Abney.  Are  you  not  promised  to  be 
restored? 

Att.  Gen.  What  book  is  that  ? 

Carlton.  One  of  the  corporation  books  of 
Hastings. 

Att.  Gen.  Where  had  you  it? 

Carlton.  It  came  from  the  town -clerk's 
ofiice. 

Att.  Gen.  Read  the  by-law  of  the  15tb  of 
queen  Elizabeth. 

Auociate  reads : 

"Hastings,  n.  Electio  Ballivi  tent'  die  Do- 
minica prox'  poet,  &c.  12  die  mensi^  Aprilis, 
anno  regni  Regince  £liz»  Id,  Elect'  Major' 
pro  hoc  anno. 
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It  is  decreed.  That  if  an^  freeman,  now  or 
at  any  time  hereafter  an  inliabitant  of  this 
town,  shall  depart  or  dwell  out  of  the  town,  by 
one  year  and  one  day,  be  or  they,  so  dwellisfjf 
out  of  the  town,  shall  lose  his  or  their  free- 
dom." 

Att.  Gen.   How  old  are  yon,  Mr.  Carlton  ? 
Carlton.  1  am  80  years  old. 
Att.Oen.   Where  have  you  lived  ?  Where 
was  you  bom  ? 

Carlton.  I  was  bom  within  a  mile  of  Raft- 
ings. My  father  came  to  live  at  Hastings 
when  I  was  about  fifteen  years  old ;  and  nace 
I  have  lived  greatest  part  of  my  time  at  Hast- 
ings. 

Att.  Gen.  Do  you  know  what  the  custom  is 
in  Hastings,  as  to  the  admission  of  freemen? 

Carlton.  Yes ;  I  was  a  freeman  myself,  aod 
have  been  at  several  meetings  of  the  mayor  and 
jurats. 

Att.  Gen.  Pray  now,  dnring  your  whole 
time,  did  you  ever  know  any  one  made  free 
that  was  not  resident? 

Carlton.  Nu,  never,  except  honorary  free- 
men. 

Att.  Gen.  Hare  they  any  right  to  vote  in 
your  borough  at  elections  ? — Carlton.  No. 

Att.  Gen.  But  as  to  those  that  are  reafly 
free,  did  you  ever  know  any,  that  were  not  in- 
habitants, vote  at  elections  ?-^Car&oa.  No. 

Att.  Gen.    Did  you  ever  know  any,  that 
were  not  inhabitants,  demand  it  ? 
Carlton.  No,  nor  1  never  knew  it  demanded. 
Att.  Gen.    Is  it  not  necessary,  in  order  to 
be  free,  that  they  should  inhabit  withm  the 
town? 
Carlton.  I  always  thought  so. 
Att.  Gen.    Did  you  ever  hear  any  thing  to 
the  contrary? — Carlton.  No. 

Serj.  Skinner,  Yon  know  no  instance,  in 
yenr  time,  of  any  persons  made  free,  who  were 
not  resident  ? 

Carlton.  No,  none  but  honorary  freemen, 
such  as  members  of  parliament  and  captains  of 
ships. 

Att.  Gen.  Did  they  own  that  the  ddest  bom 
had  a  right? 

Lord  Hardmcke.  Whether  thev  had  a  right 
to  demand  a  freedom,  although  they  were  net 
resident? 
At\.  Gen.  Have  they  a  right  to  demand  it? 
Carlton.  No,  nobody  that  don't  live  there. 
Mr.  Lacy.  Is  there  not  a  roll  of  the  freemen, 
by  which  they  call  over  their  names  upooelec^ 
tions  ?-— Car //on.  Yes. 

Mr.  Lacy.  Are  the  honorary  freemen  called 
over  with  the  others  upon  such  occasions  ? 
Carlton.  No. 

Mr.  Lacy.  Does  not  a  freeman  by  noa-resi« 
dence  lose  his  freedom  ? — Carlton.   Yes. 
Mr.  Lacy.  Do  you  know  any  instance  ? 
Carlton.  Yes,  Jonathan  Stevens. 
Mr.  Lacy.  Was  he  a  freeman  ? 
Carlton.  Yes. 

Mr.  Lacy.  Was  be  outof  the  freedom  a  ji 
and  a  day? 
CMrlton.  YeS;  and  lost  his  freedoB. 
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Mr*  Laey,  Did  you  know  one  MUward  t 

Cariton,   Vei,  ho  was  a  jarat. 

Sir  T.  Abney,  1  would  ask  }oa,  8ir,  as  to  the 
•Most  son  of  a  freemao ;  has  not  he  a  right  ? 

Curltan*  No,  no  right,  without  the  favour  of 
the  mayor  and  jurats. 

Jjni  Hurdwiche, .  Eocamine  him  to  the  point 
we  are  upon. 

Alt,  Gen,  Can  the  mayor  and  jurats  eleet 
•o  eldest  boo,  if  he  is  not  resident  f 

Carlton.  No. 

Lord  Hardmicke,  You  said»  Mr.  Carltonv 
jroQ  had  known  persons  not  resident  admitted? 

Carlton,    Yes,  my  lord,  honorary  freemen. 

Lord  Hardwicke.  Could  not  they  as  well  ad- 
mit the  son  of  a  freeman  not  resident  ? 

Carlton.   No,  I  never  knew  it  in  my  life. 

Att.  Gen.  Could  not  a  son  of  a  freeman  be 
made  free,  though  not  resident)  as  well  as  ano- 
ther f 

Lord  'Bardmieke.  Mr.  Attorney,  to  support 
the  qualification  of  residence,  some  right  must 
he  set  up. 

Att.  Gen.  Honorary  fipeemen  have  no  right 
in  point  of  law.  The  universities  give  de- 
grees to  persons  who  wre  not  members  ;^  it  is  a 
eonnplimeot,  and  they  do  jiot  vote. 

Mr.  Strange.  It  is  not  worth  their  while  to 
come  down  to  vote. 

Lord  Hardwiphe,  Honorary  freemen  vote 
at  elections. 

Seij.  JSyre.  I  submit  it  to  your  lordship, 
that  we  are  upon  the  right,  snd  therefore  ought 
to  examine  to  that. — I  would  ask  you,  Mr. 
Carlton,  has  any  Imdy  non-resident  a  right  to 
be  elected  a  freeman  r 

Carlton.  Nobody  has  sny  right. 

Mr.  Strange.  Did  you  ever  know  the  eldest 
BOQ  of  a  freeman  refused,  because  he  was  not 
resident? — Carlton.  I  never  knew  it  asked. 

Serj.  Eyre.  A  man  who  is  free  foiieits  his 
fret^dooi  by  being  out  of  the  borough ;  and 
yet  von  would  have  it  that  persons  non-resi- 
dent  oave  a  right 

Mr.  Strange,  That,  Mr.  Serjeant,  is.  by  your 
by-law,  not  by  a  custom. 

Mr.  Clarke,  Do  you  know  no  person,  though 
noil-resident,  that  voted  P — Carlton.  No. 

Mr.  Clarke.  Do  you  know  one  Thomas 
Hatcher?  Do  not  you  remember  his  coming 
to  vote,  thoaffh  tie  lived  out  ol'tiM  corporation  ? 

Carlton.  No, 

Lord  Hardwieke.  That  by-law,  will  it  take 
away  a  right  ? 

8eij.  ^re.  We  do  not  rely  upon  tbat,  my 
lord. 

lto6er^  Bartholomew  sworn. 

Seij.  Skinner,  How  old  are  you,  Mr.  Bar- 
tholomew ? 

Bartholomew.    I  am  eighty  -  two  years  old. 

Serj.  Skinner,  Where  have  yon  lived? 

Bartholomew,  In  Hastings,  afanost  all  my 
lime. 

Sep.  Skinner,  Have  you  been  there  at  their 
aseetings? — Bartkolom$w.  Yea, 

Serj.  Skinner.  Did  you  ever  know  one  ad- 
anitted,  not  Uviag  in  the  borough  P 
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Bartholomew.  No. 

Serj.  Skinner.  Has  any  person  a  right  to  be 
admitted  a  freeman,  that  does  not  live  there? 

Bartholomew,  He  that  lives  there,  to  be  sufa» 
.  has  a  right. 

Lord  Hardwieke,  Examine  him  to  the  fact, 
what  he  has  known. 

Serj.  Skinner.  What  right  has  any  body  to 
be  made  free  ? 

Bartholomew.  They  are  made  free  by  the 
mayor  and  jurats. 

Serj.  Skinner,  Did  thev  live  in  the  town 
wheu  they  were  made  free  ? 

Bartholomew.  I  never  knew  any  body  made 
free,  that  lived  out  of  the  town,  in  my  life,  ex- 
cept honorary  freemen,  and  them  we  used  to 
call  Ablocales. 

Sarj.  Skinner.  Have  you  known  no  persons 
non-resident,  made  free,  to  vote,  or  do  a  cor- 
porate act  ?— Bartholomew.  No,  none. 

Sir  r.  Abney.  Who  has  a  right  to  be  made 
free  of  your  town  ? 

Bartholomew,  kay  body  the  mayor  and 
jurats  please. 

Mr.  Strange.  Have  not  you  sometimes  taken 
it  into  your  bead  to  fancy  the  eldest  son  of  a 
freeman  has  a  rifflit  ? 

Bartholomew.  ?fo,  I  never  had  such  thoughts. 

Mr.  Strange.  Did  not  you  say  so  ? 

Bartholomew.  No. 

Mr.  Strange.  Have  not  you  said  so  to  Ro- 
bert Evernden  ? — Bartholomew,    No. 

Mr.  Strange.  Nor  to  Mr.  Broadway  ? 

Barlholdmew,  No. 

Mr.  Strange.  Did  you  never  say  so  in  their 
hearing  ? — Bartholomew.  No. 

Mr.  Strange.  Nor  to  Mr.  Dodson  ? 

Bartholomew,  No. 

Mr.  Strange.  They  are  in  town. 

Bartholomew.  J  know  they  are ;  I  see  them. 

Mr.  Strange.  Have  not  yon  declared  to  them, 
that  the  eldest  son  of  a  freeman  has  a  right? 

Bartholomew,  Never  since  1  was  bom.— 1 
have  heard  my  father  say,  a  man  could  not  be 
made  free,  that  would  not  swear  himself  worth 
100/. 

Mr.  Strange.  Why  do  you  take  more  money 
of  other  people  than  of  freemen's  sons  ? 

Lord  Hardwieke.  It  is  inconsistent  to  say 
there  is  no  such  thing  as  a  right,  and  yet  com- 
morancy is  necessarv,  and  honorary  freemen 
are  admitted,  though  no  person  of  right  can 
demand  his  freedom :  But  to  say  they  are  a9 
at  the  pleasure  of  the  mayor  and  jurats,  and 
yet  residence  is  necessary,  is  a  contradiction. 

Att.  Gen.  My  lord,  tliey  cannot  be  admitted 
if  they  have  a  right,  if  they  have  not  that  of 
residence. 

Lord  Hardwieke.  If  yon  put  it  in  that  way, 
you  must  go  into  the  custom.  Go  on  your  owa 
way. 

Serj.  Bffre.  The  gfentieaacii  of  theother  sale, 
my  k>rd,  are  not  able  to  shew  a  freeman's 
eldest  son  admitted  for  any  other  Qom  thaa 
6m.  8d. 

Sir  T,  Abnofs  Yes,  we  can  produce  the  hook( 
it  writ  shew  its  antiquity  j  it  is  warce  aUt  W 
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be  read.— Road  the  entry  of  John  Ha]l,  ad- 
touted  for  a  fine  of  205. 

Lord  Hardwicke.  DonU  go  into  the  reply, 
before  they  are  gone  through  the  defence. 

Att.  Gen,  What  book  is  tliatP 

Cranston.  One  of  the  corporation  •  books. 

Att,  Gen,  You  had  It  from  the  town-clerk, 
from  among  the  records  of  the  town  ? 

Cranston,  Yes. 
'    Mr.  Marsh,    What  book  is  that,  Mr.  At- 
torney ? 

'    Alt.  Gen.    It  is  the  Customal  of  Hastings; 
that  is  a  translation. 
'    Mr.  Marsh,  What  lan^age  is  it  m  ? 

Att,  Gen,  It  is  in  old  French. 

Mr.  Strange,  That  bound  up  with  ours  is  a 
translation,  and  that  you  say  is  the  original. 

Att.  Gen,  I  believe  so. 

Mr.  Strange,  (Looks  upon  it.)  This  Customal 
is  false. 

Att.  Gen,  It  is  t  traoslationi  and  may  be 
wrong  translated. 

Mr.  Strange,  We'll  see  that. 

Att,  Gen,  Read  it. 

Mr.  Ho/znesreads— (Thecopyinold  French.) 
<*  The  nsage  of  Hastings  time  oatof  jnind — 
'*  Die  Maii,anno  30  Elizce — 

Att,  Gen.  Read  that  relating  to  the  making 
of  a  freeman. 

Mr.  Ho^es reads: 

**  If  a  foreigner  resides  in  Hastings  for  a  year 
and  a  day,  he  mav  come  before  the  bailiff  and 
jurats,  and  be  admitted  to  the  freedom  upon 
taking  an  oath." 

Att.  Gen,  In  order  to  be  admitted  a  freeman, 
he  is  to  stay  a  year  and  a  day. 

Serj.  Eyre,  ilave  you  looked  o?er  that  book, 
Mr.  Holmes  ?— ^Mr.  Holmes.  Yes. 

Serj.  Eyre,  In  order  to  be  a  freeman,  be  is 
to  come  and  reside  a  year  and  day  ;  and  if  he 
be  of  a  good  conversation,  then  be  is  to  be  ad- 
mitted. 

Serj.  Eyre,  Is  there  any  other  custom  in 
that  iMiok  relating  to  making  of  freemen  P 

Holmes*  No. 

Hcrj.  Eyre.  Read  the  entry  of  the  36th  Ed- 
ward 3. 

.    Associate  reads : 

**  Memorandum,  quod  in  pleno  hundredo 
tent'  apud  Hastings,  viz.  die  Dominica  prox' 
jarte  festum  Annunt'  bnatse  Marise,  anno  regiii 
Ilegis  Edn  ardi  3tii  K  Cbnq'  36to,  coram  Ball' 
et  tot'  Commuoitat*,  Willielrous  de  Bourn,  et 
Joliannrs  tiP  ejus,  recep'  sunt  ad  libertat'  de 
•]J;uitiDgs,  et  dederunt  coramunitat'  uiiam  pipam 
villi,  de  quo.satisfec'." 

I^rd  Hardwicke.    That  is  the  admission  of 
particular  persons.    }s  there  any  fine  in  that 
admission  P 
'    Seij  Eyrr,  A  pipe  of  wine,  my  lord. 

Alt,  Gen,     We  shall  shew,  my  lord,  a  con- 
current proof  of  6<.  Hd,  paid  as  a  tine  certain. 
^  lAit A  Hardvicke,  Can  you  shew  any  admis- 
•ions  of  persons  who  were  eldest  soas,  without 
laying  any  fine  at  all? 


Ait,  Gen.  My  lord,  it  is  improper  to  oV 
such  an  one  an  eldest  son,  if  thefatier  hid  no 
olber  son. 

Lord  JIardancke.  There  two  persoiw  wtn 
admitted :  bnt  in  that  entry  neither  is  mention* 
ed  to  be  the  son  of  a  freeman. 

Att.  Gen.  It  is  for  a  pipe  of  wine;  thtt,ny 
lord,  is  one  of  the  rights  they  admit  npoa^ 
Read  the  admission  of  William  CobdeD,fiil. 
147.  He  was  admitted  the  7th  of  May,  thi 
7tb  of  James  the  1st. 

Associate  reads : 

*^  Hastings,  ss.  Ad  assemblat'  tent*  ibidem 
7^  die  Mali,  t^  Jacobi  Regis  primi,  Gulielroos 
Cobden  admissus  est  ad  libertatero  hujos  ritlc, 
et  sacramentum  suum  more  solito  prcestitit,  et 
oscttlatus  est  malam  dextram  Majoris  secun- 
dum usum,  pro  fine  suo ;  quia  filius  liberi  ho* 
minis.' 


a 


Lord  Hardwicke.  The  Gnstomal  of  the  iift 
ports  does  not  fix  what  the  fine  shall  be. 

Mr.  Strange,    My  loni,  proving  that  all  tbt 
sons  are  admitted|  is  proving  that  the  eldest  , 
son  is  admitted. 

Lord  Hardtncke.  Yoa  have  laid  it  <  io  re- 
spect thereof,'  which  you  need  not  bare  done. 
r cannot  imagine  why  it  was  hud  so,  *  in  respect 
thereof.' 

Seij.  Eyre.  Turn  to  fol.  147.  Read  the  ad- 
mission of  John  Sand,  the  14th  of  July,  the  tth 
of  James  the  1st. 

Associate  reads : 

<'  Hastings,  ss.  14  Julii,  8  Jac.  1,  in  pleot 
Curia  venit  Johannes  Sand,  et  petit  libertatem 
hujus  villce,  et  admissus  est  ad  libertatem,  quit 
pater  suus  liber  erat,  et  sol'  6s.  8d.  et  fecit  iode 
sacramentum,  et/uscularit  malam  dextram  Mt- 
joris  more  solito." 

Mr.  Strange.  We  may  admit  many  of  thoe 
entries,  Mr.  Attorney,  if  you  will  tell  os  foe 
what  pur|K>se  you  read  your  entries  over  agiin* 

Att.  Gen.  These  were  admiUed  as  sou  «■ 
freemen.  We  read  them,  to  shew  a  diiTemt 
custom  from  what  you  have  laid. — Read  Ni- 
thaniel  Lasher  the  son.  He  was  admitted, 
'  quia  filius  liberi  hominis.'    Tom  to  fol.  173. 

Associate  reads: 

«« Hastings,  ss.  1613,  11  Jac.  l,96Martii, 
hoc  annOf  came  Nathaniel  Lasher,  son  of  Janet 
Lasher,  jurat,  before  Mr.  Mayor  and  bis  bK- 
thren,  and  prayed  to  be  admitted  to  the  liberty 
and  freedom  of  tbistowo;  and  was  admitted, 
sworn,  kissed  the  right  cheek  of  Mr.  Major, 

*  more  solito,  pro  fine  6i.  Qd.  quia  filius  liben 
<  hominis,' "  &c. 

Att.  Gen.  Turn  to  fol.  179.  Read  Job 
Isted. 

Aisociate  reads : 

••  Hastings,  ss.  1614.    *  Decimo  quarto  *• 

•  hoc  aono,'  came  John  Isted,  and  c™**" 
to  lie  admitted  to  the  lil>erty  and  freedom  « 
this  town ;  and  by  Mr.  Mayor  and  hisbretliren 
was  admitted,  and  sworn,  and  kissed  the  rtgnt 
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ebeek  of  Mr.  Ma^or,  <  more  solito,  pro  fine  6t, 
'  *  Bd,  daotaxat,  quia  filius  est  liberi  bominis  hu- 

Lord  Hardwicke.  What  men  do  yoa  atilmit 
there? 

AtL  Gen,  My  lord,  we  admit  meo  as  the 
sons  of  freemeo,  and  that  pav  6s,  Bd. — Novr 
read  the  entry  oftbe3l8t  of  Slarch,  16S8,  of 
the  admission  of  James  Batcher,  juo. 

Serj.  Eyre,  James  Batcher,  jun.  sod  of  his 
fiUher. 

Mr.  Strange,    That  is  jast  the  same  as  yoa 
Veadbefbre. 
.  Serj.  Skinner,  Read  William  Lo?eU. 

Sir  r.  Abney.  We  read  that. 

-  ifocKta/e reads: 

«  Hastiogs,  ft.  March  31,  1638, 14  Car.  1. 
At  this  oonrt,  James  Batcher,  jim.  son  of  bis 
father,  a  freeman,  is  now  made  also  free^  for  his 
fioe  of  6$,  9d,  took  bis  oath,  and  kissed  the 
aiayor's  right  cheek,  more  $olito,^*  8cc, 

Serj.  Skinner,  1  believe  we  must  troable  the 
doctor  ODoe  more. 

AU,  Gen,  Mr.  Carlton,  yoa  told  me  you 
had  lifed  all  your  time  in  Hastings,  except 
about  ionrteen  years ;  you  say  tou  ha?e  been 
at  their  elections ;  pray,  who  nas  the  ri^ht 
to  be  elected  a  freeman  of  this  borough  dunug 
your  time  ? 

Carlton.  Those  whom  the  mayor  and  jurats 
please. 

Att,  Gen.  Has  not  tbe  eldest  son  of  a  free- 
IMD  a  right  to  be  admitted  ? 

Carlton,  No ;  if  there  had  been  such  a  cus- 
tom, it  woald  nerer  have  been  denied. 

Att.  Gen,  Did  you  erer  know  any  body, 
that  was  an  eldest  son,  insist  on  this  right  P 

Carlton,  Yes;  one  Erernden  insisted  on  it, 
aod  was  refused. 

Att.  Gen.  How  long  is  that  ago  ? 

Carlton,  It  was  wfore  1  was  a  freeman, 
abont  35  yean  ago. 

Att,  Gen.  So  you  say  Eremden  demanded 
his  freedom,  and  was  denied ;  Do  you  know 
.this  of  your  own  knowledge  P 

Carlton.  1  ha?e  heard  it,  but  do  not  know  it. 
•  Att.  Gen,  Who  have  you  heard  it  spoke  by  P 
^  tbe  persons  dead  or  Tiring  P 

Carlton,  I  hare  heard  it  by  some  persons 
fifing. 

Att,  Gen,  Was  it  the  general  reputation  in 
the  town,  that  this  Erern£n  had  no  right  ? 

Carlton,  Yes ;  be) was  looked  on  as  an  im- 
.pudeot  fellow,  for  coming  and  demanding  it 

Att,  Gen,  Did  you  ever  know  any  body  ad- 
'laitted  upon  this  right  P — Carlton.  No. 

Att.  Uen.  How  long  bare  you  been  a  jurat  P 
.    Carlton,  Ever  since  tne  year  1701. 

Att.  Gen.  That  is  35  years  ago.  Did  erer 
any  body  before  this  Eremden  come  and  de- 
aand  to  be  admitted  as  an  eldest  son  P 

Carlton.  I  do  not  know  any  one. 

Seij.  Par  her.  Suppose  the  eldest  son  of  a 
ftceman  apply  to  the  mayor  and  jurats  to  be 
admitted,  and  they  think  fit  to  tdmit  him ; 


how  do  the  corporation  proceed  on  that  occa- 
sion? 

Carlton,  They  apply  to  the  mayor  aod  jurats 
separately  at  their  houses,  and  ask  that  favour 
of^  them ;  and  if  they  consent,  then  they  come 
to  the  court-hall,  and  ask  it  of  tbem  again. 

Serj.  Parker,  What  follows  upon  that? 

Carlton.  Then  the  mayor  asks  the  gentle* 
men,  if  they  consent,  and  are  satisfied,  and 
whether  they  are  willing  the  person  should  be 
made  free ;  and  then  they  put  it  to  the  vote. 

Serj.  Parker,  Do  they  make  any  distinction 
between  the  eldest  and  youngest  sons  ? 

Carlton.  No;  the  majority  determines  whe- 
ther tbe  man  shall  be  made  free  or  no. 

Serj.  Eyre.  If  any  other  person  applies  to 
be  made  free  who  is  not  a  son,  what  steps  do 
they  take  then  P — Carlton.  Just  the  same. 

Serj.  Eyre.  You  are  the  eldest  son  of  a  free- 
man, are  yon  P 

Carlton,  Yes ;  but  not  bom  within  the  town. 

Sir  T.  Aimey.  Mr.  Carlton,  did  you  know 
JohnGeeryP — Carlton.  Yes. 

Sir  T,  Abney.  Was  not  he  admitted  to  the 
freedom  in  your  time  ? — Carlton.  Yes. 

Sir  T.  Abney.  Was  not  he  the  eldest  son  of 
a  freeman? — Carlton.  Yes. 

Sir  T.  Abney.  Did  you  know  John  Olirer, 
John  Chambers,  Benjamin  Stevens,  Philip 
Stevenson,  William  Shorter,  and  Jacob  Fant- 
ley  P — Carlton.   Yes. 

Sir  T.  Abney.  Have  not  aU  these  persons 
been  admitted  in  your  time,  as  eldest  sons  P 

Carlton.  Not  l>ecause  they  were  eldest  sons, 
but  because  the  mayor  and  jurats  thought  tit 
to  admit  them. 

Sir  T.  Abney.  You  said  you  did  not  know, 
but  you  believed  Evernden  was  refused  ;  pray, 
do  you  believe  or  fancy  any  other  person,  who 
was  an  eldest  son,  was  ever  refused  ? 

Mr.  Strange.  Do  you  remember  Boykett  th$ 
dissenter,  that  applied  to  be  admitted  to  hii 
freedom  ? — Carlton.'  No. 

Mr.  Strange.  Do  you  know  no  enquiry 
made  by  the  town  clerk,  whether  he  was  the 
son  of  a  freeman,  or  not  P — Carlton.  No. 

Mr.  Sirattge.  Aod  upon  admitting  freemen^ 
you  say,  that  is  the  only  question  put  by  the 
mayor.  Gentlemen,  are  you  satisfied  P  and  if 
any  objects,  hcputs  it  to  the  vpte  P 

Carlton.  Yes. 

Mr.  Manh.  Do  you  remember  Tho.  Lovell  P 

Carlton.  Yes ;  he  was  mayor  several  times. 

Mr.  Marsh.  Do  you  remember  Mr.  Waller, 
the  town  clerk  P — Carlton.  Yes. 

Mr.  Marsh,  How  long  is  it  since  he  was 
town  clerk  P 

Carlton.  Since  I  was  upon  the  bench. 

Mr.  Clarke.  Do  yon  remember  nothing  of 
Boykett  ?-^Car/^on.  No. 

Mr.  Clarke,   Nothing  of  his  being  refused  P 

Carlton.  No. 

Mr.  C/ar/ce.  Call  Robert  Bartho'omeW  again; 
(Ele  not  appearing.) 

Mark  Bayley  sworn. 

Mr,  Marsh,  Are  you  a  freeman? 
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Bayley,  I  was  one,  add  am  ditfrandiiied. 

Seij.  Skinner.  How  long  have  you  known 
Hastinj^? — Bayley,  Ever  since  I  was  born. 

Serj.  Parker,  How  old  are  yon  f 

Bayl^,  I  am  76  years  old. 

Att.  Gen.   How  lonif  hare  yon  lived  there  f 

Ba}ftey.  1  have  liveiTthere  all  mj  time. 

Serj.  Skinner,  Yon  hare  been  a  jorat  tbere^ 
have  not  you  ? 

BayUu,   Yes,  six  or  seven  years. 

Jtt»  Gen.  How  do  yon  make  freemen? 

Bayley.  You  must  apply  to  the  mayor  and 
jurats,  und  desire  that  they  would  please  to  let 
you  be  made  free.  ' 

Serj.  Skinner.  Suppose  I  was  the  eldest  son 
of  a  freeman,  might  1  come  and  demand  to  be 
free.^ 

Bay  ley.  No  ;  there  is  no  such  thing  as  de- 
manding it  without  the  consent  of  the  mayor 
and  jurats. 

Serj.  Parker,  When  yon  come  before  the 
mayor  and  Jurats,  does  the  mayor  put  the  ques- 
tion, whether  the  person  shall  oe  admitted, 
or  no? 

Bayley.  He  says,  that  snch  a  man  desires  to 
be  made  free,  if  you  think  fit  of  it. 

Serj.  Parker,  The  eldest  son  can  demand  it, 
If  bethinks  fit,  cannot  he? 

Bayley.  No,  no;  we  have  nothing  at  all  of 
an  eldest  son. 

Sir  T.  Abney,  Are  not  you  the  eldest  son  of 
a  freeman  ? — Bayley.  No. 

Sir  T.  Abney,  How  long  have  you  been  a 
jurat  ? — Bayley,  Six  or  seven  years. 

Sir  T.  Abney,  How  long  have  you  been  a 
freeman  i* — Bayley.  48  years  clear. 

Sir  T.  Abney.   What  profession  are  yon  of? 

Bayley,  1  am  a  seaman. 

Sir  2\  Abney.  Pray,  Mr.  Baylev,  were  yon 
always  resident  in  the  borough  ?  bid  you  Jive 
there  all  your  life  ? — Bayley.  Yes. 

Sir  T,  Abney,  What,  when  you  were  at  sea  ? 

Bayley,  No,  but  at  all  times  when  I  was  not 
at  sea. 

ThomM  Caswell  sworn. 

Serj.  Eyre,  How  lotig  have  you  known 
Hastings  ? 

Caswell,  1  was  born  there,  and  have  lived 
there  almost  all  my  time. 

Serj.  Eyre,  Hare  not  yon  been  a  freeman 
and  a  jurat? — Caswell,  Yes. 

Serj.  Eyre.   Are  not  you  disfranchised  ? 

Caswell.  Yes,  I  am  now  disfranchised. 

Serj.  Eyre.  When  were  you  made  a  freeman  ? 

Caswell,  In  1717. 

Serj.  JByrc.  When  a  jorat?    - 

Casweil.  In  1726. 

Serj.  Eyre,  Pray,  Mr.  Caswell,  how  do  they 
make  free  ? 

Caswell,  W4ieo  1  was  made  free,  I  asked  the 
mayor  and  jurats,  although  1  was  the  eldest 
son  of  a  freeman. 

Serj.  Eyre,  Acquaint  my  lord  and  the  jary, 
what  happened  on  your  applying  to  be  made 
free. 

Catwell.  I  applied  in  1717  to  the  mayor  and 
§ot  their  good  will  to  make  me  free. 


Case  of  Henry  Maare, 
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Sen.  Eyre.    Is  there  any  MerMoe  Winai 

an  eldest  son  and  another  in  oiaking  ftetf 

-  CutwelL  No  difference  at  all,  but  liMt  in 

pays  half  the  fine,  and  the  other  the  whole; 

but  the  consent  of  the  mayor  and  joialiiithe 


Serj.  Eyrei  As  to  non-residenee,  do  thfjr 
ever  make  any  persons  free,  wbo  are  not  rea- 
dent  within  the  borough  ? 

Caswell.  They  never  make  any  (iree,  bot 
snch  as  are  resident. 

Serj.  Eyre,  Has  any  person  a  right  to  te 
made  free,  or  is  it  in  the  pleasure  of  the  tat^ 
ration  ? 

Caswell.  It  is  entirely  in  the  pleasure  of  the 
mayor  and  jurats. 

Serj.  Eyre.  A  man  by  jpardiasinc  a  te- 
hold,  has  he  any  right  f'^CastseU.  Im. 

Ati.Gen.  Is  hefreeoftheotherilMrCiD|» 
Porta  ?—Cafve//.  No. 

Mr.  Strange,    W  here  were  yeo  bom  ? 

Caswell,  At  Hastings.  My  lather  mi  t 
freeman  when  I  was  born,  and  many  yean  be- 
fore. That  is  my  lather's  copy.  {Mm- 
iog  it.) 

Mr.  Strange.  Did  yoa  take  op  your  frestai 
by  that  copy  ? 

Caiwell,  I  wish  I  could ;  1  should  haveM 
it  sooner. 

Mr.  Strange.  How  oM  were  you  whea  jm 
were  made  free? 

Caswell,    I  was  twenty-six  years  old. 

Mr.  Strange,  Did  you  ever  Icnow  an  cMot 
soaof  a  freeman  denied  ? 

Caswell,  No  ;  but  it  is  in  the  bressis  of  Ae 
mayor  and  jurats,  whether  he  shall  be  free 
or  no. 

M  r.  Strange.  Was  your  father  the  ssa  «f  • 
freeman  ? — Caswell,  I  cannot  tell. 

Mr.  Strange.  How  comes  it  oiMin  yoarii' 
ther's  admission  to  be  marked  the- day  be  «■ 
born  ? ^Caswell.  It  is  the  time  1  was  bora. 

Mr.  Strange,  How  came  it  there? 

Caswell,  1  wrote  it  from  a  Bible  whoe  ay 
father  had  entered  il; 

Mr.  Strange.  For  what  purpose  ? 

Caswell,  i  wrote  it  down  now,  upon  thisftf' 
mons,  to  shew  how  old  I  was. 

Mr.  Clarke.  What  is  the  differeoeebetwa 
the  fine  paid  by  freemen's  sobs,  when  you  wa« 
admitted,  and  now  ? 

Caswell.  When  I  was  admitted  it  wss  (i.  8i. 
and  now  it  is  90s. 

Mr.  Clarke f  How  Kmg  has  ft  been  fiOi.? 

Caswell.  Twelve  or  fourteen  years. 

Mr.  Strange.  If  the  mayor  insists  opsa  w> 
you  pay  it  f-^Caswell.  The  usage  is  ei.  8A  ^ 

Mr.  Strange.  But  he  might  refisse  it  ■§«'• 

Caswell.    I  do  not  kaow. 

Mr.  Strange,  Suppose  be  bad  sskfd'W 
guineas  ? 

Caswell,    Yon  ask  foolish  qnestknis. 

Mr.  Strange.  It  Is  not  yoar  basinat  ••» 
me  sO. 

Caswell.  You  do  it  to  aggravate  yeurcssK. 

Mr.  Strange,  I  ask  yoo,  is  it  net  a  €••»• 
fbrthe  eldest  son  to  te  adnittal,  ftfen  fij^ 
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Casweli.  No ;  all  the  castom  is,  Ihat  ^.  8<{. 
ii  pai<l  by  oono,  and  13f.  4«L  by  oibm ;  and  aow 
tbe  diatiDciion  is  SOt. 

Mr.  Strangu  Do  you  know  any  iostaooe  of 
peraoDs  admitted  for  a  fine  of  COt.  ? 

(Utsmeil.  I  know  bat  of  one  instamsot 

Mr.  Strange.  80  yoa  take  it,  no  person  bas 
ft  nspbt  to  be  made  free  P 

CamfelL  Not  without  the  ooDsent  of  Ibe 
Mayor  and  jorats. 

WUiiam  Bourne  sworn. 


fieig.  Parker.  Do  yoa  know 

Bourne.   Yes. 

6eij.  Parker.  How  long  bare  yoa  known  it  ? 

Bourne.  Fifty -ei|^ht  years. 

6erj.  Parker.  What  method  most  a  man 
tefee  to  be  admitted  a  freeman  of  Hastings  ? 

Bourne,  Tbe  way  is  to  get  tbe  good  will  and 
liberty  of  tbe  mayor  and  jurats. 

Berj.  Parker^  Supposing  an  eldest  son  ap* 
plica  to  be  made  free,  does  he  sp>ply  to  tbe 
Bsayor  and  jurats  in  tbe  saoie  msnaer  as  ano- 
SberP 

Bourne.  Yes,  be  must  make  the  same  ap* 
plication. 

Att.  Gen.  Has  be  any  right,  witboat  the 
leave  of  the  mayor  and  jurats? 

Bourne.  None  that  1  know  of. 

Att.  Gen.  Were  you  tbe  eldest  son  of  a  free- 
snan  ? — Bourne,  Yes.  I  was. 

Att,  Gen.   Did  yon  demanriit  as  a  right  ? 

Bourne.   I  demanded  it  as  a  iavoor. 

Att.  Gen.  Had  you  any  right,  in  case  the 
Biayor  and  jurats  had  refused  you  P 

Bourne.  No. 

Serj.  Eyre.  Are  tbe  freeholders  within  tbe 
borough  made  free  P — Bourne.  No. 

liord  Hardmieke.  Suppose  a  man  bas  an  es- 
tate, and  lires  in  the  town. 

Bourne,   It  is  all  one,  my  lord, 

Lord  Hordwieke,  Did  you  eter  know  one  of 
ibem  admitted  P-^JBoarne.  No. 

Att.  Gen.  Did  they  admit  vou  immediately 
m  yonr  appKeatioo  ?  •  or  was  there  any  dispute, 
vrbetlier  you  should  be  admitted  or  ao  P 

Bourne.  Yes;  itwastwoortbreeooort-days 
before  they  admitted  me ;  I  belie?e,  to  all,  about 
mx  weeks. 

liord  Hardwieke.  When  were  yoaadodlled  P 

Bourne.  In  1701,  my  lord. 

8eij«  Skinner.  Ho  it  wss  sivsresks  yoa  was 
asking tbisfasoar P—  Bourne.  Thensboots. 

Serj.  Skinner.  You  went  to  their  bouses,  to 
oak  leaTO  tbat  yoo  might  be  free  P 

Bourne.  Yes. 

Serj.  Skinner.  Is  it  tbe  eostom  for  any  ner- 
•ooa  tbal  are  aoa-fesideai  to  be  made  free  r 

Bourne.  No. 

Serj.  Skimner.  Dfd  yoa  erer  know  tbe  eldest 
aoQ  of  a  fresmatf  rciased  P— fiourae.  No. 

Serj.  Skinner.  Nor  any  others  P 

Bourne.  ¥«s,  some. 

Seij.  iSAinner.  Did  yoa  evorkaow  anyde- 
maad  it  as  cMestioasP 
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JBsKras;  1 4anDot  aajr. 
Mr.  Strange  Do  po^  yoo  expect  to  be  made 
free  again  P    . 

Alt.  Gm*  Heexpeols  (0  be  a  fieeman  be* 
fore  your  cljaot. 

JLiOffd  Hardmieke*  Were  you  ever  a  jurat  P 

Boum^.  No. 

Lord  Mardwicke,  €hr  a  oommon^coaacil- 
man.^— -JBsariitf.  No. 

Att.  Gen.  My  lord,  we  rest  it  here. 

Sir  T.  Abney.  My  lord,  1  beg  leave  to  troo- 
Ide  your  lordsbip  with  a  word  by  wa^  af 
reply:  and,  noiwithsiaoding  what  bas  been 
I  offered  by  tbs  geoilemen  of  tbe  other  side^  I 
sjirree,  that,  apoo  the  Mandamus,  we  have 
kiid  down  four  tbiqgs  as  {leoesMiry  qualifica- 
tions for  claiming  a  freedom  10  this  boroogh : 

1st,  Tbat  be  most  be  an  eldest  son. 
,  ddly.   That  be  be  boru  within  the  borough* 

'3dly,  It  ro.iist  be  af\er  the  admission  and 
Bi\rearing  of  bis  father.    And, 

41hly,  It  must  be  upon  paying  a  reasonable 
fine.  . 

And,  my  lord,  I  humbly  apprehend,  tbat 
if  they  bare  pro? ed  tbat  %n^  other  of  the  sons, 
or  that  all  tlie  sons,  are  intituled  as  well  as  an 
eldest  son,  it  will  not  at  all  affect  oMr  eua- 
lom :  or,  if  we  prore  our  custom  larger  than 
we  bare  laid  it,  tbat  it  will  not  at  all  impeaeh 
our  cnslooi  or  claim  as  an  eldest  son. 

Mv  lord,  a  man  la^s  a  SMStom,  that  be  bas 
a  right  of  common  lor  sbeirp,  and  proves  the 
light  to  be  for  boraes,  cows,  aod  sbeepteo^ 
this  shall  not  impeach  his  custom. 

And  therefore,  if  any  evidence  has  hseii 
given  to  your  lordship  and  tbe  jury,  tbat  all 
the  sons  of  a  freeman  are  istituled  to  their 
freedoms,  then,  my  lord,  dforliorif  tbeeldeit 
son  is  intituled. 

tiord  Hurdwicke.  It  is  laid  '  in  respect  tbai»- 
of,'  sir  Thomas  Abney. 

Sir  r.  Abney,  My  lord,  I  bumbfy  ftppra- 
hend,  those  words  relate  tp  ilie  act  of  tba 
fiither.  It  is,  *'  every  person,  being  the  eldest 
son  of  a  freeman,  and  born  within  the  said 
town  and  port,  after  tbe  admission  aud  swear- 
ing  of  bis  father  into  tbe  place  and  office  of 
one  of  the  freemen  of  tbe  said  town  and  port, 
bas  a  right,  ia  resfcct  thereof." 

My  lord,  tbat,  in  common  understanding, 
cannot  be  in  respect  of  bis  beiag  bom  aa 
eldest  eon,  but  in  respect  of  his  famer's  being 
awom  and  admitted  a  freeman  at  tbe  time  ^ 
bis  birth. 

Lord  Hardmieke.  Has  a  right  in  respect  of 
bis  being  bom  aflker  his  fioher's  admUston 
and  swearing. 

Sir  r.  A&ey.  And,  my  lord,  tbe  CustomaJt 
to  moke  out  that  fact,  says,  <*  Una  nu»do,  per 
Nativitatem  infra  bberlatem  suam,  si  pater 
sutts,  tempore  nativitaAis  sum,  fuit  liber :"  If 
ihe  fiitber  was  a  freeosan  at  the  time  of  the  soi^'a 
birth,  then  be  ia  to  he  made  free. 

My  lord,  we  have  supported  this  eostom  ia 
the  strongest  aianner,  by  forty  entries,  by<a 
great  aomher  of  living  witaeases,.aDd  by  their 
.aura  wilosss^,  Costooialy  and  aat^is  too.; 
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inflomaeh  that  one  Robert  Efornden  if  the 
tonly  person  they  ha?e  been  able  to  shew  that 
was  erer  refused. 

My  lord,  we  have  gone  so  far  baek  as  the 
year  1588  with  our  entries,  which,  we  humbly 
apprehend,  is  a'Tery  strong  proof  of  an  an- 
cient custom ;  we  have  brought  it  down  to 
-within  80  years  of  the  present  time ;  and,  in 
all  that  space,  they  have  not  been  able  to  shew 
one  instance  of  an  eldest  son  that  was  ever 
refnsed ;  and  the  entries  are  eqnslly  full,  and 
ha?e  shewn  in  the  clearest  manner,  that  the 
eldest  son  of  a  freeman,  bom  within  the  bo- 
roagh,  and  af^er  the  swearing  and  admission 
of  his  father,  was  always  admitted. 
-  My  lord,  as  to  what  Mr.  Attorney  nys,  that 
the  roles  laid  down  in  the  Customal  as  to  the 
making  of  freemen,  that  these  are  qualifica- 
tions rather  than  rights,  and  that  we  hare 
not  stated  our  custom  properly,  and  are  gone 
on  account  of  the  commorancy ;  my  lord,  I 
tlo  admit,  that  if  the  witnesses  had  come  op 
to  that  point  of  commorancyi  we  must  hate 
'given  it  up. 

But,  my  lord,  I  must  beg  leaye  to  insist, 
that,  although  Air.  Attorney  has  bestowed  so 
much  learning  and  time  upon  the  words  *'  ubi 
^sommorator,"  to  shew  that  residence  arises 
from*  the  Customal,  and  from  this  article, 
which  we  have  laid  down  aa  the  foundation  of 
•«ur  right ;  and  that  the  person  admitted  is  to 
'take  an  oath  to  be  true  and  faithful  to  the  bo- 
jough  where  he  dwells ;  yet,  my  lord,  the 
woras  <'  Possunt  Majores  et  Jurati,*'  &c.  not 
"Only  imply  a  right,  but  they  bespeak  a  quali- 
fication :  and,  my  lord,  we  have  fully  shewn 
them  to  be  rights  that  were  never  con- 
tested. 

My  lord,  another  objection  that  has  been 
made  by  the  gentlemen  of  the  other  side,  is, 
that,  as  we  have  laid  it,  it  is  necessary  a  rea- 
sonable fine  should  be  paid  upon  the  admis- 
'«k>n  of  every  eldest  son ;  and  that  we  have 
given  evidence  only  of  a  fine  of  6«.  Qd,  and  that 
we  should  have  given  evidence  of  different 
lines  paid,  in  order  to  take  in.  the  cnstom  as 
we  have  laid  it.  But,  my  lord,  I  sobmi^  it  to 
your  lordship  and  the  jury,  whether  the  sum 
required  is  unreasonable  or  no  ?  Is  this  so  P 
Can  it  be  thought  so  ?  If  on  a  special  verdict  it 
were  to  be  found,  that  every  man  had  a  rigiit 
upon  paying  6s.  Sd.  I  humbly  apprehend,  the 
quantity  of  the  sum  must  shew  that  it  is  a 
reasonable  fine. 

My  lord,  as  to  the  by-law  they  have  read, 
that,  if  any  freeman  depart  out  of  the  town 
for  a  year  and  a  day,  he  loses  his  freedom ; 
with  great  submission  to  your  lordship,  I  ap- 
prehend it  is  not  at  all  applicable  to  the  pre- 
sent case..  It  does  not  say  one  woni  of  what 
is  necessary  in  order  to  a  man'&  being  elected 
a  freeman.  We  say,  that  in  order  to  be  ad- 
mitted a  freeman,  a  roan  must  be  an  eldest 
son,  bom  within  the  borough  after  his  father's 
freedom :  but  they  do  not  read  one  word  out  of 
this  by-law,  that  no  man  shall  be  elected  a 
DneemaDy  unless  Jie  be  resident;  bat  it  says. 


that,  if  any  freeman  go  and  dwdl  out  of  ths 
town  for  a  year  and  a  day,  he  sbill  for  crc 
lose  his  freedom. 

And  as  to  their  living  witnesKS,  thejr,  I 
humbly  apprehend,  will  have  little  weight 
with  your  lordship  and  the  jury.  They  ire 
not  so  free  as  ours ;  they  are  men  dinrtB- 
chised  to  serve  a  particular  purpose.  Itiitrse, 
tbe^  are  legal  witnesses ;  but  it  will  go  to 
their  credit,  and  the  jury  will  think  they  are 
under  a  bias,  and  that  they  are  to  be  made  free 
again,  and  therefore  are  prejudiced,  and  an 
determined  to  keep  the  borough  in  the  nme 
narrow  hands  they  now  have  it.  Tbey  baie 
all  said,  that  none  but  the  mayor  aDdjoraH 
can  give  a  right ;  and  that,  if  I  was  to  be  let 
into  the  freedom  to-morrow,  (as  Mr.  Attoney 
told  you)  there  is  no  right  but  at  the  will  awl 
pleasure  of  the  mayor  and  jurats  only.  With 
respect  to  one  of  the  jurats,  and  bii  own 
.  ri^ht,  Robert  Bartbolonsew,  it  will  have  weMt 
with  the  jury,  that  be  is  disfranchiied ;  nt 
much  greater,  to  prove  him  pcriuied,  wUch 
we  shall  do  by  three  witnesses  of  ttodottfated 
credit,  whom  we  shall  call  to  contrsdiet  all 
this  talk  that  he  tells  you,  that  there  is  se 
such  thing  as  a  right  but  at  the  will  and  plei- 
sure  of  the  mayor  and  jurats. 

Gentlemen,  we  have  no  other  evideaoe  to 
trouble  you  with,  but  to  contradict  Baitbolo* 
mew;  and  then,  gentlemen,  we  shall  leave 
it  upon  the  strength  of  the  case ;  and  we  oiafce 
no  doubt,  but  you  will  be  of  opinion,  that  the 
pbdntiff  has  an  undoubted  right,  ajMl  ther^ 
fore  will  find  a  verdkst  for  him. 

Mr.  Broadway  sworn. 

Mr.  Slrange.  Pray,  Mr.  Broadway,  do  yet 
know  Robert  Bartholomew  ?—^firoai»ay.  ici. 

Mr.  Strange.  Had  you  any  discoune  with 
him  about  the  right  of  freemen's  eldest  aootf 

Broadway,  Yes;  I  was  in  eompaaywikh 
him  about  two  years  ago,  at  the  sign  of  the 
Blue  Anchor  in  Hastioffs ;  he  then  told  me, 
that  the  eldest  sons  of  treemen  had  a  right  li 
be  admitted  to  their  freedoms. 

Mr.  Strange.  Did  he  say  any  tbiog,  tbt 
they  must  come  cap-in-hand  to  the  mayor  ass 
jurats,  and  beg  the  favour  that  they  wooM 
please  to  admit  them  ? 

Broadway.  No,  nothing  at  all  of  that. 

Mr.  Strange.  Did  he  say  ainy  thing  forihcr 
about  the  right  of  eldest  sons? 

Broadway.  He  said,  he  oould  remember  the 
time  particularly  well,  when  they  were  ad* 
roittea  without  any  dispute. 

Serj.  Parker.  Mr.  Bartholomew,  is  that 
true  ?  Were  you  at  the  Bine  Anchor  in  Bait- 
ings with  Mr.  Broadway  f 

Barthoiomew.  No,  there  is  no  snch  sign  is 
Hastiiigs. 

Sir  T.  Abney.  You  must  call  John  Saigoit 

Mt.  Gen.  Mr.  Broadway  says,  you  toM 
him,  that  you  remembered  the  time  V^^^^K 
larly  well,  when  the  eldest  sons  were  adowN 
without  any  dispute. 

Bartholomew.  I  never  told  him  mh 
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(Here  a  penon  who  wai  apon  the  p&nnel 
whispered  to  one  of  the  jaryroeD.) 

Serj.  Skinner,  You  most  not  talk  to  the 
jory :  are  you  a  Hastings  mau  f  ■  No. 

Juryman.  He  is  upon  the  paunel. 

Seip.  Skinner.  Did  he  say  any  thing  to  you 
about  this  cause  ^^Jurymon.  ISo. 

Alt.  Oen,  Mr.  Bartholomew,  do  you  re« 
member  that  you  said  so,  or  no  P 

Bartholomew.  Last  summer  1  was  tliere  with 
DodsoD  ;  hut  I  never  heard  any  such  thing 
mentioned. 

Mr.  Marsh.  How  came  yon  to  tell  them, 
they  wanted  to  pry  into  the  corporation- 
aecrets? 

Sir  T.  Abney.  Did  not  3'ou  tell  him  you  was 
admitted  upon  that  right  ? 

Bartholomew.    No. 

Sir  T.  Abney.  Who  is  that  person? 

Bartholomew.  The  minister  of  the  parish. 

Seij.  Skinner.  So  he  came  to  pump  you  ? 

Mr,  Marsh,  He  knows  he  told  them  so. 

Henry  Dodton  sworn. 

Mr.  Manh.  Mr.  Dodson,  was  you  at  Sar- 
gent's with  Robert  Bartholomew  r 
Dodton,  Yes,  about  two  years  since. 
Mr.  Marth.   Was  Mr.  •  Broadway,  the  mi* 
Ulster  of  the  parish,  there  ? 

I?od$on.  Yes,  he  was  in  company  with  Bar- 
tholomew and  me. 

Mr.  Marsh.  Pray,  what  was  the  cod? ersa- 
tion  in  relation  to  the  right  of  freemen  P 

I>od$on.  J  met  with  Mr.  Bartholomew  and 
Mr.  Broadway  at  Sargent's.  1  told  him,  the 
reason  of  our  meeting  was  to  enquire  of  him 
what  was  the  rig(it  of  freemen's  sons.  He 
■aid,  that  the  eldest  sons  of  freemen  had  an 
undoubted  right  to  claim  their  freedoms ;  and 
he  said,  that  ii>rmerly  he  had  been  requested 
to  take  up  his  freedom,  but  that  he  had  refused 
it,  because  in  war  time  the  freemen  were 
boTthened  with  taxes,  watehing  and  working 
night  and  day;  bat  that  afterwards  he  had 
tfaoaght  proper  to  accept  of  it,  and  was  ad- 
mitted for  a  bottle  of  wine.  He  said,  he  ap* 
pfied  to  the  mayor  and  jurats,  and  was  ad- 
mitted. 

Mr.  Marsh,  Did  you  say  any  thing  more  to 
bim  ? 

Dodson.  He  told  ne  this;  bnt  I  said  nothing 
tio  him,  but  took  a  memorandum  in  writing 
of  it. 

Mr.  Marsh.  Did  he  tell  you  any  thing  more 
•Tthe  right. 

Dadtm,  He  said,  he  looked  upon  the  sons 
of  freemen  to  have  a  rit^ht. 

Lord  Bardwicke.    Was  this  at  the  time 
Broadway  was  with  yon  f — Dodson.  Yes. 
Mr.  marsh.  Was *bartholomew  sober  ? 
Dodton.  Yes;  it  was  in  the  morning;  he 
la^  drank  nothing  but  one  glass  of  wine. 

Seij.  Skinner.  Did  the  parson  go  with  you 
ftD  find  out  erideoce  P  You  was  the  attorney  ; 
di«l  the  parson  go  as  another  agent  to  find  out 
fsnm  endcocef 
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Mr.  Strange.  Mr.  Whales,  do  you  know 
that  old  gentleman  P'-^ITAa/ef.  Yes. 

Bfr.  Strange,  *Have  you  heard  him  make 
any  decbration  concerning  the  right  of  an 
eldest  son  to  be  free? 

Whales.  Abont  19  years  ago,  he  said  that 
the  sens  of  freemen  bad  a  right. 

Mr.  Strange.  Dkl  you  nerer  hear  him  talk 
about  an  eldest  son  P 

Whaln.  I  do  not  remember. 

Lord  Hardwicke.  That  Tarianee  of  the  fine, ; 
I  wish  you  would  apply  yourself  to  that  point, 
Mr.  Strange.    The  admissMn  seems  to  have 
been  upon  a  certain  fine,  6s,  8(j. 

Mr.  Strange.  May  it  please  your  lordship, 
and  you  gentlemen  or  the  jury ;  yon  have  hesrd. 
a  very  long  evidence ;  and  as  the  gentlemen  of 
the  other  side  have  been  pretty  minute  in  their 
objections,  it  will  be  proper  for  me  as  shortly  aa- 
I  can  to  reply  to  them. 

And,  my  lord,  the  chief  thing  the  defendanto 
contend  for  is,  that  there  is  no  such  thing  as  a 
right  to  a  freedom  in  tliis  borough  ;  and  that, 
tm»ogh  the  electing  members  to  represent  them 
in  parliament  be  one  of  the  principal  privilegea 
of  erery  freeman,  jyet  that  there  is  no  perann 
whatsoever  has  a  ngbt  to  come  and  claim  *the 
*  consuetude  regni ;'  hut  the  mayor  and  jorata 
may  at  their  pleasure  chose  members  to  re- 
present this  borou^  in  parliament,  and  confine 
the  election  in  their  own  hands,  and  mar  chuse 
them'  when,  and  in  what  manner,  and  what 
persons  they  please. 

But,  my  lord,  to  support  this  right,  they 
should  have  laid  their  finger  upon  something 
that  would  have  intituled  them  to  this  right; 
and  yet  they  have  shewn  no  circumstance  upon 
the  face  of  the  earth  that  can  possibly  entitle 
them  to  it. 

My  lord,  there  is  no  corporation  in  England, 
hut  where  if  a  man  serves  an  apprenticeship,' 
he  has,  by  that  apprenticeship,  a  right  to  hia 
freedom,  and  the  sons  of  freemen  have  a  right 
to  come  and  demand  their  freedom.  But  here, 
my  lord,  according  to  their  account  of  the  mat- 
ter, in  no  shape  or  sort  yon  can  ever  acquire  a 
right :  a  most  extraordinary  privilege  indeed  I 
and,  my  lord,  I  would  beg  leave  to  make  thia 
observation,  that,  as  they  oegan  with  attacking 
what  sur  Thomas  Abney  set  out  with,  the  an- 
cient Customal ;  so  it  appears,  they  have  treated 
it  in  a  ludicrous  manner,  and  with  n(»  regani  at' 
all.  They  tell  us  it  is  bound  np  with  a  great 
many  miscellaneous  papers  of  no  use,  and  there*, 
fore  It  can  have  no  authority.  And,  my  lord,) 
this  observation  would  have  been  material,  if  it 
had  come  out  of  our  custody ;  for  then  we 
should  have  shev^n  why  it  kept  no  better  com* 
pany.  Bnt,  as  it  comes  out  of  their  own  cus* 
tody,  can  we  oblige  them  to  keep  their  own 
book  better  than  they  have  thought  fit  to  keep 
it  ?  Besides,  mv  lord,  it  goes  equally  to  their 
own  book  which  they  have  produced  ;  it  ia 
made  np  in  the  same  miscellaneous  manner 
as  ours  is ;   and '  therefore  this  ot  jection  19  as. 
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strong^  against  the  authority  of  their  book  ia 


oora. 


But,  my  lord,  I  snbmit  it  to  yeor  lordship, 
that  there  is  np  foinidatioDat  aU  toqaarrel  upoa 
this  aoeevot. 

Suppose  it  had  been  found  loose,  in  no  com* 
pany  at  all,  and  without  any  oorer ;  is  it  the 
vterse,  if  it  had  ^leen  loosei  tor  being  stitched  ? 
It  rather  argues  it  te  be  a  book  of|^reat  authe» 
rity,  and  that  this  was  done  to  preserve  it ;  be- 
cause, whilst  it  lay  about  loose,  it  was  liable  td 
decay;  and  in  order  to  preserve  it,  it  was 
tbeoght  proper  to  bind  it  dp. 

My  kird,  they  nay  further,  it  would  have 
been  material,  if  it  bad  b<^«n  bound  up  with  an«- 
cient  charters  and  records  of  the  corporation  : 
my  lord,  I  looked  at  it,  and  saw  that  the  very 
charters  themselves  are  bound  up  with  it. 

My  lord,  they  tell  us,  this  Customal,  produced 
by  tnero,  has  not  at  all  left  it  clear,  that  the 
eldest  sons  of  freemen  have  a  right ;  and  they 
say,  that  whatever  our  Customal  may  prove, 
that  our  entries,  which  have  been  reati,  are  no 
proof  of  any  right ;  they  pray  to  be  admitted, 
and  therefore  they  have  no  right. 

Bot,  my  lord,  f  beg  leave  to  observe,  that  it  is 
not  a  phrase  that  runs  through  all  the  entries : 
in  some  of  them,  they  are  admitted  u}M>n  their 
instantly  requiring  it ;  in  others,  it  is  $ecundum 
conmetudinem. 

But,  my  lord,  suppose  it  was  so  in  all  the 
entries,  it  is  the  common  form  of  them,  and 
oi'  the  admission  of  all  tlie  copyholders  in 
llngland. 

Lord  Hardukke,  You  need  not  laboor  that, 
Mr.  Strang^. 

^  Mr.  Strange,  My  tord,  the^  say,  there  is  a 
drcamstance  of  our  proof,  which  we  have  en- 
tirely Hkiled  in,  and  wnich  they  would  prove  for 
us,  or  that  they  shall  help  it  out ;  aad  that  is, 
thatNthe  party  isi  tobecommorant  within  the 
borough  :  and  to  prove  this,  they  have  read  a 
by-law,  that  says  not  one  word  that  he  is  to  be 
oommorant ;  but  tiiat,  if  a  man  goea  out  of  the 
town  for  a  year  and  a  day,  he  shall  lose  bis 
freedom. 

But,  my  lord,  1  homblv  apprtbend,  that  a 
new  by-law,  that  appears  before  your  lor^hip 
and  the  jury  to  have  been  made  but  a  year  and 
half,  and  contradicta  an  oM  custom,  is  the 
ntrongest  evidence  in  the  world,  that  it  was  the 
custom  till  the  by-law  was  made. 

To  what  purpose  else  was  t£e  by-law  made  ? 
They  bad  better  have  rested  it  upon  the  ge* 
Mral  consent,  than  have  introduced  a  new 
bye-law,  which,  upon  the  face  of  it,  appears  to 
centradict  an  oid  caatom. 

My  lord,  Mr.  Attorney,  I  think,  was  pleased 
to  admit,  that  there  must  be  a  Customal ;  and 
that,  taking  this  for  evidence  of  the  matters  in 
dispnte,  an^d  so  far  as  it  is  an  authority,  it  says, 
that  the  comers  in  per  emptionem  most  have 
been  cemmorant  within  the  boroogh  a  year  and 
a  day ;  and  he  says,  the  reason  of  this  is,  that 
'^iicy  should  have  some  know)edg«  of  the  af- 
4f  the  borough  before  tfaey  are  made  free 


But,  my  lord,  thia  commoraney  is  asl  eon- 
fined  to  the  comers  in  per  emptmm,  TIn 
words  of  the  d9th  Article  are,  *<  £t  aoUoifiat 
liber  per  Bmptionem,  quousqne  b  Forto  rd 
Memnro,  ubi  tibertatem  desiderat,  per  onom 
annum  et  uoara  diem  permansit,  et  ai  bene  et 
honeSte  babuerit,"  &c.  To  what  end  should  it 
be  put,  that  a  man  who  comes  into  the  free- 
dom per  efftptionem  should  be  resident  a  year 
and  a  dav  ? 

Lord  aardwicke.  It  infen  nothing  one  wiy 
or  other. 

Mr.  Strange,  Bot  one  bom  out  of  die  town, 
And  bred  out  of  the  boroogh,  it  it  not  neceMry 
for  him  to  be  resident,  if  \he  mayor  and  jonls 
please  to  admit  him ;  and  yet  erery  one  bora 
m  the  town,  though  be  be  the  son  of  a  free* 
man,  must  undergo  the  same  ezperimeot  by 
being  resident. 

My  lord,  the  S4th  Article,  as  to  the  wmk 
tthi  commoratur,  it  is  only  a  part  of  the  oith 
every  freeman  is  to  take  upoo  his  adrnmioo, 
•>  That  be  will  be  good  and  faithful  to  thekiof 
of  England  and  his  heirs,  and  that  ha  will  ob- 
serve the- statutes  of  the  five  ports,  and  cme- 
cially  of  that  port  where  be  resides.'*  Aos  H 
is  not  to  be  inferred  horn  thence,  that  at  ibe 
time  of  his  admission  he  must  be  comnKNtnt, 
but  that  he  will  observe  the  statutes  of  the  bo- 
rouffh,  and  consult  the  good  of  it. 

My  lord,  I  do  not  apprehend,  that  by  tbe 
38th  Article,  a  man,  by  being  free  of  oat  port, 
is  intituled  to  his  freedom  in  all  the  other  {MNti. 
The  words  are,  «'  £t  ipsi  qui  aunt  in  oawibaf 
et  singulis  formis  prsdiotie  tacti  Itberi  in  aK^ae 
Pdrtu  aire  Membro,  habeant  liberUtem  cooiWi 
tarn  in  omnibus  aliis  Portibus  :*'  i.  e.  i>  a 
member  of  one  of  the  ports,  he  shall  hare  tbe 
general  liberty  belonging  to  them,  bot  nst  IhU 
he  shall  he  a  member  of  all  the  fire  ports. 

My  lord,  as  to  the  words '  in  respect  thefsnt* 
they  insist,  that  aa  we  have  laid  it,  tbey  eztM 
all  persons  firom  being  intituM  to  any  freedoOi 
but  the  eldest  sons  of  freemen. 

But  I  submit  it  to  your  lordslup,  that  at  io 
the  Mamlamus  other  circumatances  sre  alltf- 
wards  mentioned,  that  thoae  words  *  in  ^eipecl 
thereof,'  are  to  be  reforred  to4he  lastantecedeal 
words,  to  the  freeman*s  beinff  born  witbta  tbe 
liberty,  and  af>er  the  admisatoi  and  swearb)^ 
of  his  father :  and  unless  something  be  broo^ 
te  make  it  improper  to  refcr  it  to  tbem,  1 
aubmit  it  to  your  lordship,  wbetJier  it  wmiUia 
a  right  have  the  consequence  they  cootifli 
for. 

My  lord,  the  Mandamus  sa}'s,  (hat  the  sMei 
ten  is  intituled  ;  butlhos  is  net  an  exolnaiso  « 
the  other  sons :  for,  rf  all  my  sons  sre  vA' 
tuled  to  their  freedeoaa,  then  my  ddsit  loa 
most  oertainly  is. 

If  it  had  been  a  qn^op,  whether  aH  dis 
sobs  of  a  fiieeman  were  totitViled  f  and  upoo  tbe 
face  of  the  thing,  the  man  aeis  ont  enlv  Ibak  hi 
was  the  eldest  son,  he  would  i»ot  W|bi1p  die 
custom  ;  becauae  it  weuM  have  j^equtsee  e><^ 
proof:  bm,  if  he  had  fc«en  the  y^^S^^ 
be  must  have  said  that  all  the  aoa»MeifltMe4 
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imi  there  most  have  been  an  avermeot,  ta 
make  it  square  witb  our  case.  They  have  not 
rpsd  atove  one  entry  of  the  youngest  sons  of 
freemen.  If  we  had  laid  it  more  confined,  we 
Di^^ht  have  failed  upon  the  proof:  but  as  the 
proof  has  come  ouf,  it  would  have  beeneuougb 
to  have  said  be  wasji/iui  of  a  freeoaan. 

My  lord,  I  have  but  one  thing  more  to  trou- 
ble your  lordahip  with :  the  geoUeraen  of  the 
other  side  insist,  that  a  previous  applicauon  to 
iJie mavor  a^d  juralais  necessary  in  order  to  a 
nan's  oeiog  made  U^  ;  «Qd  they  infer  from 
thence,  that  it  is  not  right,  but  mere  favour  in 
the  mayqr  and  jurftta.  £ven  where  a  man  has 
the  most  indisputable,  right  in  the  world»  by 
serf itude,  he  muat  produce  and  prove  his  in  • 
dentures,  and  his  master  certifies  that  he  has 
served  an  apprenticeship  faithfully  ;  yet  even 
in  this  case,  according  |o' them,  the  mayor  aays 
to  the' jurats, , Gen^enoep, . are  you..si|tisi»edP 
and  if  they  are,  they  admit  him,  «    •. 

But,  my  lord,  it  'dos^a  not  at  i|l|  follow,'  that, 
beoittse  their  Opinion  is  to  be  takeu  as  to  the 
admission,  that  therefore  they  have  a  right  to 
refuse  an  apprentice,  who  has  by  servitude  ac- 
quired a  right  to  his  freedom  ;  but  only  whe- 
ther they  shall  admit  him  as  he  states  his 


My  lord,  having  troubled  your  lordship  so 
long,  I  will  beg  leave  only  to  say  one  word 
more  as  to  the  fine  of  6$,  Qd, 

They  ol^ject  to  us,  tt»at  we  laid  it  as  part  of 
the  cnstoiD,  that  the  ddest  son  is  to  be  ad- 
mitted on  paying  a  reasonable  fine,  and  that 
itcomfs  out  to  be  a  fine  certain.    But  1  sub- 
itiit  it  to  your  lordship,  that  6s,  Qd,  is  a  rea- 
sonable fine  ;  the  sum  i$  reasonable ;  and  that 
the  coostant  paymeiit  of  it  upon  every  admis- 
sion is  an  evidence  what  is  a  reasonable  fine : 
And  I  rely  on  those  instances  we  have  read, 
that  that  is  the  reasonable  fine ;    and  they  are 
brought  only  to  warrant  that  there  is  a  rea- 
sonable fine  to  be  taken ;  and  that  therefore 
we  are  not  ivrong  in  saying,  we  have  a  right 
upon  paying  a  reasonable  fine.      If  we  bad 
laid  it  to  have  been  upon  a  fine  certain,  they 
would  have  objected  it  to  us,  and  they  would 
have  shewn,  that  at  one  time  a  pipe  of  wine  was 
the  fine  ;    nod  at  another  time  20«.  was  the 
fine;    and  therefore  it  would  have  been  dan- 
gerous to  have  laid  6i.  Qd,io  be  a  certain  fine. 
Lord  Hardwicke*  You  have  shewed  no  evi- 
dence, Mr.  Strange,  that  it  has  ever  been  va- 
ried. 

Mr.  Strange.   They  have  taken  6s.  8</.  al- 
wavs  QpoD  the  admission  of  sons. 

Lord  Hardwicke,  Oneof  the  witnesses  says, 
now  the  fiiie  as  a  freeman's  son  is  S05. 

Mr.  Strange.  That,  my  lord,  is  a  reasonable 
fine,  and  no  certain  sum.  Tliatiu  a  church*, 
lease  was  a  reasonable  fine  at  one  time^  which 
is  not  so  now  ;  and  the  corporation  think  that 
SOs,  now  is  Dot  more  than  6s.  Bd»  was  for- 
aerly. 

My   lord,  we  therefore  submit  it  to  your 
lordship,  opoo  the  circumstances  of  this  case, 
that  «re  bare  fuUy  proTed  our  issue;  eape- 
VQL.  XYIJ. 


ctally  as  tbey  have' not- shewn  who  is  intituled 
to  a  freedom  within,  this  borough. 

Lord  Hardwicke,  It  ^ill  be  proper  to  con« 
sider,  bow  much  of  this  ought  to  be  left  to  the 
jury.  Thus  much  is  fact,  and  that. they  must 
enquire  of :  . 

First,  Whether  it  appears  from  tlie  evidence, 
that  there  is  any  custom  within  the  borough^ 
that  the  eldest  son  of  a  i'reenian,  born  after  the 
admission  and  swearing  of  his  futh^r,  has  a 
right  ?  1  think  the  words  *  in  respect  thereof  are 
answered  ;  the  confining  it  *  in  respect  thereof ' 
must  refer  to  the  two  qualifications,  that  of  be- 
ing born  within  the  borough,  and  after  the  fa- 
ther's freedom.  1  tliink  it  is  no  objection,  that 
they  have  proved  the  right  for  all  the  sons  : 

For,  as  Sir  Thomas  Abney  insisted,  if  a 
man  has  a  right  of  common,  and  lays  it  for 
sheep,  and  proves  he  has  a  right  for  sheep, 
eows,  and  horses  too,  he  shall  prevail ;  and 
that  f  think  the  same  with  the  present  case  ^ 
for  the  custom's  extending  to  other  persons 
does  not  prove  this  bad^  because  laid  more  con- 
fined. The  jury  therefore  roust  determine^ 
whetlier  there  be  any  custom  within  the  bo- 
rough for  an  eldest  son  to  be  free. 

Secondly,  Then  they  must  enquire,  whether 
being  bom  within  the  town,-afier  his  father 
was'  made  free,  be  necessary  qualifications  of 
the  custom,  or  not?  For  you  have  laid  the 
right  te  rise  from  thence.  That  was  not  ne- 
cessary, but  that  you  have  laid  it  so. 

Thirdly,  it  will  be  necessary  for  the  jury 
next  to  consider,  if  they  believe,  resiance  to  be 
another  necessary  qualification  ? 

If  the  jury  be  of  opinion,  that  either  of 
these  two  qualifications,  of  being  born  within 
the  town,  or  after  the  father  was  made  free, 
are  necessary  ;  or  that  that  point  commorancy 
isnot  necessary ;  then  tbey  must  find  a  ver- 
dict for  the  plaintifi*. 

But,  if  they  should  be  of  opinion  that  the 
two  former  are  not  essential  qualifications,  and 
the  last  is  necessary  ;  then  tbey  inust  find  for 
the  defendants;  and  in  that  case  that  point 
must  be  saved. 

The  point  of  ktying  a  reasonable  tine  must  be 
saved,  if  the  jury  find  a  verdict  for  the  plaintiflT* 

I  own,  I  am  not  aatisfied :  What  Mr.  At- 
torney General  said,  that  there  is  great  dif-. 
ference  between  a  reasonable  fine  and  a  flua 
certain,  has  weight  in  it. 

A  reasonable  fine  is  such  as  the  laW  will 
judge  to  be  so  ;  the  general  usage  of  the  king- 
dom is,  thai  it  shall  not  exQe^  ti^o  years  and  a 
half's  rent.  But  what  a  reasonable  fine  is, 
and  who  shall  be  the  jud^e  of  it,  the  law  has  es- 
tablished no  rule :  And  if  so,  the  question  will 
be.  Whether  the  jury  should  find  that  the  rea- 
sonableness is  to  be  judged  of  by  the  pro- 
portion of  the  sum  ?  and  that  pomt  to  be  re- 
served for  the  determination  of  the  Courts 
Whether  there  be  a  variance  from  the  fine 
laid  in  the  issue  ? 

If  the  jury  find  for  the  plaintiff,  there  roust 
be  a  rule  for  the  Postea  to  stay ;  and  that  peial 
to  be  saved,  for  the  opinion  of  the  Court. 
9N 
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Mr.  jMitrfA.  Id  layinjic  th«  evidence  befbre 
the  Court,  my  lord,  their  owo  v^itnesses  said, 
that  fourteen  years  ago  there  was  a  fine  of  30<. 
paid. 

At%.  Gen.  There  is  but  one  instuioe,  and 
that  was  in  1780. 

Mr.  Strange.  We  take  it,  Mr.  Attorney, 
upon  your  own  witnesses  evidence. 

Lord  Hardwicke.  He  did  not  say  how  many 
instances. 

Att.  Gen,  My  lord,  he  said  one  instance, 
and  no  more. 

Lurd  Hardwkke.  The  books  ought  to  be  look* 
ed  over  for  this  purpose.  1  apprehend  you  would 
have  shewn  instances  where  there  had  been  a 
▼ariance  of  the  fine.  Call' that  witness  again : 
It  was  Thomas  Caswell. — Mr.  Caswell,  you 
mentioned  the  fine  now  taken  to  be  20f. 

Caswell.  Yes,  my  lord. 

Lord  Hardwicke.  How  many  instances  do 
you  know  of  90f.  taken  for  the  fine  P 

Caswell.  But  one,  my  lord  ;  it  is  Mr.  Hall. 

Bfr.  Strange.  Why  did  you  say,  that  ibr 
about  tourteeu  years  20«.  had  been  taken  ? 

Caswell  I  said,  for  about  nine  or  ten  years 
tOi.  had  been  taken ;  but  it  wfto  always  6$.  Qd, 
besides. 

Mr.  Strange.  You  are  disfranchised,  are  yon 
not  f—CasarelL  Yes. 

Mr.  Strange.  Were  you  not  a  little  while 
ago? — CasweU.  Yes. 

Lprd  Hardwicke,  I  will  not  have  another 
examination  of  the  witnesses. 

Mr.  Strange.  My  lord,  I  only  asked  him 
what  they  asked  me. 

Att.  Gen  What  was  that  ? 

Mr.  Strange.  Nothing  at  all. 

Mr.  Marsh.  W  bat  do  yuu  knew  of  the  others 
who  were  admitted  ?  What  did  they  pay  ? 

Lord  Hardwicke.  Gentlemen  of  the  jury. 
This  is  a  writ  of  Mandamus,  brooffht  by  the 
plaintiflT Henry  Moore  to  require  die  defend- 
ants, the  mayor,  jurats  and -commonalty  of  the 
town  and  poi-t  of  Hastings,  to  admit  him  into 
the  place  aod  office  of  one  of  the  freemen  of 
that  town  :  And  the  writ  sets  forth,  that  the 
plaintiff  is  the  eldest  son  of  a  freeman,  boru 
within  the  town  after  the  admission  and  swear- 
ing of  his  father ;  and  has  a  right,  in  respect 
thereof,  and  also  upon  paying  a  reasonable 
fine;  to  be  adfnitted  a  freeman  of  the  town. 
r  And,  (gentlemen,  the  matter  comes  to  this 
^fssue,  whether  time  out  of  mind  there  has  been 
A  custom;  thai  every  person,  being  the  eldest 
sonof  a  freeman,  born  within  the  town,  after 
the  admission  and  swearing  of  his  father  into 
the  place  and  office  of  one  of  the  freemen  of 
the  said  town  and  port,  has  a  rtglit,  iu  respect 
thereof,  and  also  upon  payini;^  a  reasonable 
fine,  to  be  admitted  into  the  place  and  office  of 
One  of  the  freemen  of  the  said  town  and  port  f 

Ttiat,  gentlemen,  is  the  issue  yon  are  to  try ; 
tnt&  yuu  have,  no  donbt,  observed  on  what 
points  this  question  turns. 

itappears, that  Hastings isone of theOinque 
Pirts,  and  it  is  besides  a  corporation. 

Gentlemen,  the  point  insisted  on  by  the 
pYMotiiTs  oounseli  aud  tbe  first  thing  prodooed 


I  t<^be  ooDsidered  by  you,  is  a  book  consiiliDg  «f 
various  parts :  one  of  {he  parts  is  a  Cottomsl 
of  tbe  town  of  Hastingis,  transtated  out  of  Lads 
into  English, — in  an  old  hand)-Hof  wbst  «d« 
tbority  is  not  certain. 

At  last  it  comes  to  this,  that  in  the  book  ap- 
pears to  be  an  ancient  entry  oftheCostDmaloT 
the  five  ports  and  their  members,  tbe  tim« 
whereof  the  memory  of  man  is  not  to  the  eos* 
trary. 

From  what  authority  it  comes,  is  not  eer* 
tain ;  but  it  is  an  ancient  book  of  tbe  tomi, 
and  kept  amongf  the  reoerds  of  tbe  eorpwt- 
tion  ;  and  the  entry  is  in  this  book.  Thos 
are  several  other  papers  bound  up  with  it; 
leases,  the  rental  of  an  esUite,  a  copy  of  i 
mortgage,  and  some  other  things. 

But  that  does  not  Uke  off  from  tbe  credit 
of  it,  if  it  has  any  credit  in  itkelf ;  for  tbe 
town' clerk  might  bind  up  whaVhe  thongbt  fk 
with  it. 

Gentlemen,  the  entry  relied  on  fbr  the  pbia^ 
tiff  is  this: 

<  Concerning  the  making  of  freemen  in  the 
Cinque  Ports  and  their  members :' 

<<  The. mayor  and  jurats,  the  bailifi  tnd 
jurats,  in  every  town  and  port  where  there  iss 
mayor  and  a  bailiff,  may  receive  and  miks 
fireemen  three  ways : 

1st,  <*  PerNativitateminlra  libertatemsinst 
si  pater  suus,  tempore  nativltatis sun,  fuit liber." 

By  birth  within  their  liberty,  if  his  isitber,  tf 
the  time  of  his  birth,  was  a  freeman. 

Another  way  is  by  a  freehold  purchase. 

And  the  third  way  is  by  buying  a  freeiisB* 

And  it  goes  on  and  says,  '*  And  it  is  to  be 
obeerved,  no  man  shall  enjoy  tbe  freedsm  ^ 
any  of  the  ports,  unless  he  take  an  oath  to  bt 
good  and  faithful,  to  tbe  end  of  bis  life,  to  ^ 
king  of  England  and  bis  heirs  ;  and  to  dmb* 
tain  the  liberties  of  the  Cinque  Ports,  ui 
especially  of  that  port  where  be  is  comniorsBt; 
that  he  will  be  obedient  to  tbe  mayor  and  jmts; 
that  he  will  pay  soot  and  lot,  Sec,  that  he  will 
not  do  any  thing  to  tbe  reproach  of  tbe  nsyer, 
bailiffj  and  jurats  where  be  is  comraorant,  bat 
give  notice  to  them." 

And  there  were  other  clauses  read ;  and  one 
of  them  is,  "  That  th^  who  are  made  firei 
in  this  form  in  one  of  the  portr,  shall  esff^ 
the  accustomed  freedom  in  an  tbe  other  portt." 

And  there  is  another  clause,  **  That  no  intt 
to  be  mSde  free  by  redemption,  shall  be  e^ 
mittedinte  thefreedom,  till  he  has  dwelt  is  the 
borough  by  the  space  of  one  year  and  a  dsy.'' 

These,  gentlemen,  are  the  entries-  rdiedjon 
by  the  platntrff.  Afler  reading  these  entiigj 
the  counsel  for  the  def  Umlauts  objected,  Ibstthii 
was  not  a  particular  Cost^Hnal  of  Hestngi,  im 
therefore  not  so  condtthive.  Btit  Hastiags-is 
the  Mandamus  is  suggested  to  be  one  of  the 
five  ports. 

Gentlemen,  they  have  given  evidence  of  tin* 
diffd^rent  speciee  of  persons  admitted  under  tut 
right.  _  ,^^ 

TOe  .first  is;  where  person*  were  •*«*» 
as  eldest  sons  of  freemen,  bera  witbis  the 
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hon>ii^t  ^  aAer  the  twctriiig  Mid  m^mmum 
oflhe&tJier. 

The  oext  is,  where  the  odmbsiou  hat  been 
of  eldest  AMIS,  born  within  theharougb  ;  but  it 
4oef  not  appear  whether  before  or  after  th^ 
•dmimoB  of  the  father.    And, 

The  tbird  f  pecies,  of  peraonp  who  wcraad 
ttitled  as  the  sons  of  freemen  in  general ;    but 
tfiey  hare  net  shewn  that  tiliey  were  borp  in 
tbe  towa,  or  alVer  the  Aither'a  n*eedoin. 

As  to  the  first  apeeiee  of  persona,  who  were 
idiaittsd  aa  eldest  aoss  of  fraemeo,  born  within 
the  towu,  a(l^  the  admiaaion  and  aweariagr  of 
ibe  fiither;  I  think  they  read  in  number 
•Itven  inatanoea:  I  need  not  repeat  then. 
The  first  ia  Jeremtah  Bryham,  admitted  the 
Uth  of  James  the  Ist,  anno  1614 ;  the  last  waa 
Benjamin  Medbuist,  the  6th  of  May,  1731. 

The  nextspecieaisof  eldest  sons  admitted, 
and  mention  ia  made  in  the  entriea  that  they 
9fe  eldest  aoDs :  bat  it  is  not  clear,  whether 
tbey  wen  bom  before  or  after  the  father's 
freedom ;  but  it  appears  they  were  bora  in 
tbe  town.  They  are  in  number  fourteen. 
They  begin  tbe  7th  of  May,  1608 ;  and  the 
Uet  loitance  of  them  ia  the  3  lit  of  Nov.  1678. 
The  third  apeciea  is  of  admissiona  of  persona, 
Bcniiouing  them  generally  as  theaona  of  free- 
neo,  without  disting[uiahing  betweenthe  eldeat 
ind  other  soms  ;  but  it  do^  net  appear,  whether 
tbey  were  born  in  the  town,  or  aher  their  fa- 
thers became  free.  Tbey  are  in  number  twenty. 
So  that  the  entries  they  have  read  are  in  all 
ferty-fi?e,  under  the  several  species  I  have 
laeniieaed  lo  you. 

.  Gentlemen,  after  reading  these  entriea,  to 
ihewthat  aoch  peraons  have  been  admitted, 
■lentionmg'them  aa  eldest  sons,  or  eons,  the 
fiae  tiiat  has  been  taken  upon  their  admiMions 
appenra  to  be  6i.  8^.  in  all  they  have  read ; 
•ad  at  the  same  -time  other  peraons  were  ad- 
mitted with  them,  but  in  the  entries  notice  ie 
Mt  taken  of  them  aa  aona  of  freemen ;  and  aa 
to  them,  tbe  fine  ia  ISf.  4d. 

Gentlemen,  besides  these  entries,  they  hare 
tilled  several  living  witnesses. 

The  irst  is  Robert  Everoden.  He  says,  he 
IS  sixty-six  years  old,  and  baa  lived  in  Haittinffa 
fifty  years*  H6  says,  he  baa  beard  Thomas 
Maove,  an  old  jurat,  my,  tbat  the  eldest  sons 
ef  freemen  had  a  right,  and  tbat  the  uaoal  fine 
ptid  upon  tbe  admiasion  of  an  eldest  son  is  6$, 
8d.  and  that  he  baa  aiao  heard  John  Moore, 
iMMherjmrat«  my  the  maae  thing.  Hemys, 
tiiey  are  both  dead,  and  that  John  bm  been 
dead  aboat  ten  or  twelve  years.  He  mys  no- 
tbiiy  aboni  the  qualification  of  reaidence,  or 
beiag  hem  in  the  town  after  the  freedom  of  the 
fiMh?r. 

Tbe  next  witnem  they  call  ia  John  Coosena. 
He  mys,  he  ia  sixty  yeara  old,  and  that  he  al- 
vaya  nnderatood,  and  haa  heard  sevemi  ancient 
people  my,  that  the  eldest  son  of  a  freeman  bad 
•nght  )n  his  Other's  charter;  and  takm  it, 
that  the  Atber  most  be  free  bcibfe  the  birth  of 
the  son.  He  mys,  he  heard  both  Thomw  and 
Mft  l|«oee  any  the  ehlail  afA  bad  a  light, 


and  neter  beard  of  an  eldmt  eon's  being  refused 
till  the  plaintiflr  Moore ;  and  mys,  he  beard 
Dr.  Fiat  my,  the  eldest  sou  luul  a  right  by  bis 
father's  charter. 

Their  next  witnem  is  Drew  Sbengleton. 
He  mys,  he  is  sixty-nine  years  old,  has  lived 
fifty  years  in  Hastings,  and  speaks  to  the  same 
purpose  with  tbe  two  former  witnesses ;  and 
mya,  it  hm  been  the  discourse  twenty  veara 
back,  that  freemen's  eldesf  sons  had  a  right. 

John  Boycott  is  the  next :  and  be  says,  he 
is  above  sixty  ymrs  old ;  tbat  he  was  born  in 
Hastings,  aod  has  hved  almost  all  his  time 
there ;  that  about  forty  years  ago  be  went  into 
the  conrf-hall,  and  asked  to  be  made  free  as  m 
favour;  hut  the  mayor  was  against  it ;  and 
then  the  town-dork  mked,  if  his  fiither  wm  a 
fireeman ;  the  mayor  mid,  No ;  and  Waller  re* 
plied,  Then  yon  msy  do  as  you  think  fh ;  to 
which  tbe  mayor  answers,  I  will  not  give  my 
oonseot  to  make  a  dissenter  free  for  40/.  He 
mys,  one  Medhurot,  the  only  son  of  a  freeman, 
demanded  his  freedom  about  fifteen  yeara  ago, 
and  was  refused. 

Joan  While  mys,  she  is  6fi  years  old ;  haa 
heard  her  father  my,  tbe  eldest  son  of  a  free* 
man  had  a  right 

Anne  Sargent  mys,  she  is  63  years  old ;  that 
she  has  heaiii  John  Stevens,  who  was  several 
timm  mayor  of  Hastings,  say,  that  it  belonged 
to  tbe  eldest  mns  of  freemen  lo  be  free. 

Susannah  Medburst  is  tbe  next  witnem.  She 
mys,  she  is  06  years  old ;  that  her  former  bos-* 
bsnd  was  mayor  of  Hasting^s,  and  is  dead ;  and 
that  she  bm  heard  him  often  my,  the  eldest 
son  had  a  right,  and  that  they  coald  not  deny 
him ;  and  mys,  tbat  at  that  time  it  wm  gene- 
rally granted  lo  eldmt  sons. 

Gentlemen,  the  last  witnem  for  the  plaintiff 
ia  Thomas  Colebrand.  He  mys,  be  is  80  years 
M ;  tbat  when  he  lived  there  60  years  ago,  it 
wm  tlie  umge,  that  eldmt  aona  of  freemen  bad 
a  right ;  that  old  Waller  the  town-clerk,  T.  Lo* 
veil,  and  T.  Kainolds,  told  him  ao ;  and  that  be 
haa  beard  the  mayor  and  jurats  my  so  several 
timea.  He  mya,  that  about  60  years  ago,  one 
Medhurst,  who  wm  tbe  eldest  son  of  a  free- 
roan,  came  and  demanded  his  freedom ;  and 
Lovell  tbe  mayor  told  him,  it  wm  an  ancient 
right,  that  the  eldmt  son  of  a  freeman  abould 
be  made  free;  and  that  afterwards  he  mw 
Meilhurst  among  the  freemen  at  an  election, 
and  vote  for  merobera  of  parliament.  Gentle- 
men, it  appeara  upon  the  admimwn  of  this 
Medburst,  which  they  liave  alm^rmd  lo  you, 
that  be  pidd  a  fine  .of  6f .  8d.  And  thia,  gen«" 
tlemen,  ia  the  whole  of  the  plaintifPs  evidence. 

For  tbe  defendants,  the  gentlemen  of  the 
other  side  insist,  there  is  no  right  at  all  In 
freedoms  in  this  borough ;  but  that  aH  admis* 
sions  depend  upon  the  will  and  pleasure  of  the 
mayor  and  jurats ;  that  they  may  admit  or  re* 
fnm  a  stranger  or  a  mn,  just  m  tbey  pleaw : 
and  they  inaist,  that,  if  there  be  socb  a  right, 
thai  it  ia  rmtrained  by  them  two  qualifioationa^ 
of  being  bom  ia  tbe  town,  and  altar  the  awmr* 
is|^  aMTedniMon  of  the  fiithar. 
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And  another  qualiGcatioo  insisted  on  by  the 
defendants  is,  that  he  should  be  resiaot  within 
the  boroujfh. 

Gentlemen,  the  matter  of  lair  which  will 
arise,  if  you  are  of  opinion  that  there  is  such  a 
custom,  will  be,  whether  the  fine  be  a  reason- 
able fine,  as  the  plaintiff  has  laid  it,  Or  whether 
this  is  a  certain  fine  of  6$.  Bd. 

Gentlemen,  the  first  evidence  that  has  been 
produced  h>r  the  defendants  is  an  old  book,  in 
which  there  are  entries  of  an  old  Customal,  and 
a  by-law,  dated  the  13th  of  April,  the  15th  of 
queen  Elizabeth ;  by  which  it  is  decreed, 
*'  That,  if  any  freeman,  now  or  at  any  time 
bereafteraninhabitant  of  this  town,  siliall  de^ 
part  or  dwell  out  of  the  town  by  the  space  of  a 
year  and  a  day,  he  or  they,  so  dwelling  out  of 
the  town,  shall  lose  his  or  their  freedom  for 
ever." 

I  own,  I  do  not  know  so  extraordinary  a 
custom  any  where :  for  a  man  to  have  a  ri<rht 
to  be  admitted  a  freeman,  who  was  not  resident; 
and  yet  the  corporation  could  disfranchise  a 
man  for  non-residence. 

But  this  by-law  will  not  be  of  much  weight 
one  way  or  other.  It  only  shews  the  act  of  the 
corporation  to  disfranchise  aay  person  that  goes 
out  of  the  borough. 

They  have  also  produced  for  the  defendants 
another  book,  in  which,  they  say,  i»  contained 
the  usage  of  Hastings  time  out  of  mind  ;  and 
they  have  read  out  of  it  an  entry  in  old  French, 
the  purport  of  which  is,  *^  That  if  a  foreigner 
resioes  in  Hastings  for  a  ^ear  and  a  day,  he 
may  come  before  the  bailiff  and  jurats,  and  be 
admitted  to  the  freedom  upon  taking  an  oath." 

The  witness,  who  read  this,  swore  there  was 
no  other  evidence  in  the  book  relating  to  the 
making  of  freemen. 

They  read  this,  to  shew  that  there  is  no 
right  of  freedom  at.  all  in  this  borough,  if  a 
stranger,  who  has  lived  in  the  town  a  year  and 
a  day,  may  come  before  the  bailiff  and  jurats, 
and  they  may  admit  him  upon  taking  an  oath. 

Gentlemen,  the  next  evidence  the  defendants 
have  produced  is  from  entries  of  the  admissioti 
of  sons  of  freemen,  without  mentioning  that 
they  were  either  eldest  or  vounger  sons ;  and 
the  plaintiff  admits  many  of  these  entries ;  and 
they  only  shew,  that  the  fiict  is,  that  other 
•ons,  as  well  as  eldest  was,  have  been  admitted 
for  a  fineof  6t,  Bd, 

The  next  evidence  is  from  living  witnessee : 
and  the  first  witness  the^  have  called  is  Henry 
Carllon.  He  sajrs,  he  is  80  years  of  age,  was 
lH>rn  within  a  mile  of  Hastings,  and  from  16 
years  old  has  lived  there.  He  has  been  at  se- 
▼eral  meetings  of  the  mayor  and  jurats,  and 
has  known  several  honorary  freemen  made, 
•(members  of  parliament,  and  captains  of  ships) 
yrho  did  not  reside ;  and  yet  he  says,  he  never 
lieard  of  any  who  do  not  live  there,  that  had  a 
light  to  demand  their  freedoms ;  and  persons 
Who  have  Jived  there,  and  been  sons  of  free- 
men, have  been  refused,  and  has  known  in- 
atances.  He  says,  he  never  looked  upon  it 
that  any  person  had  a  right,  unless  acoording 
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to  the  pleasure  of  the  mayor  and  jurats.  He 
says,  one  Evernden,  who  was  an  eldesisen,  ap« 
plied  to  the  mayor  and  jurats  to  be  made  free, 
and  was  refused ;  and  that  this  was  about  35 
years  ago.  He  says,  he  has  been  a  jurat  from 
1701 ;  and  tells  you,  that  the  common  way  of 
making  free  is,  tor  a  man,  if  he  he  an  eldest 
son,  to  apply  to  the  mayor  and  jurats,  and  ask 
the  fiivour  of  them  to  be  made  free ;  and  if  they 
consent,  he  comes  to  the  court,  ami  asks  it 
again ;  and  if  any  difference  arises,  they  put  it 
to  the  vote ;  and  this,  he  says,  is  the  roetliod 
of  proceeding  in  the  case  of  admitting  freemen** 
eldest  sons.  He  says,  he  was  the  ddest  son  of 
a  freeman,  not  born  in  the  town ;  that  he  waa 
admitted,  and  paid  bat  6<.  Qd.  Therefore  this 
is  not  to  be  applinl  only  to  the  right  of  eldest 
sons  born  within  the  borough,  he  says,  that  se-> 
vcrs^l  such  have  been  admitted,  but  not  upoo 
the  foot  of  right. 

Their  next  witness  is  Robert  Bartholomew, 
aged  82.  He  says,  he  was  made  free  b^  the 
favour  of  the  mayor  and  jurats ;  and  that,  in  hia 
opinion,  nobody  but  those  whom  the  nrayor 
ami  jurats  please  have  a  right.  He  wasaaked, 
whether  he  did  not  tell  Mr.  Broadway  and  Mr. 
Doilson,  that  he  remembered  the  time  partico* 
larly  well,  when  the  eldest  sons  of  freemao 
were  admitted  without  any  dispute  ?  And  ha 
says,  He  never  toldthem  so. 

'Mark  Bay  ley  is  the  next.  He  is  76  years 
of  age,  and  has  lived  all  his  time  in  bastings, 
and  has  been  a  jurat  six  or  seven  years.  He 
says,  there  is  no  such  thing  as  d«*manding  a 
freedom  by  right,  and  that  the  eldest  son  of  a 
freeman  has  no  more  right  than  any  body  else. 

Their  next  witness  is  Thomas  Caswell.  He 
says,  he  has  been  a  freeman  ever  since  the  year 
1716  ;  that  be  is  the  eldest  son  of  a  freeman, 
and  applied  to  the  mayor  and  juMts  for  their 
good -will  to  make  him  free ;  and  knows  na 
difference  between  the  admission  of  an  eldesi 
son  and  another,  but  paying  half  the  fiae.  fie 
says,  be  never  knew  any  persons  made  free  hot 
who  were  resident  in  town,  nor  upon  a  lirce- 
hold ;  and  that  it  is  entirely  in  the  pleasure  cf 
the  mayor  and  jurats  to  make  free.  He  says, 
when  .he  was  admitted,  the  fine  was  6s.  8^  bat 
since  they  have  taken  30f.  But  being  called 
on  to  name  instances,  be  says,  be  knows  but 
of  one  instanf?e. 

William  Bourne  is  the  next :  and  be  nys, 
he  has  been  a  freeman,  but  never  a  jurat;  that 
he  has  known  the  town  58  years  ;  and  that  the 
way  to  be  adniitted  is  to  get  the  good-will  «f 
the  mayor  and  jurats.  He  says,  be  is  the 
eldest  son  of  a  freeman,  but  knows  of  no  right, 
and  that  he  requested  it  as  a  favour ;  and  be- 
fore they  admitted  him,  they  considered  of  it 
two  or  tnree  court  days:  and  heaays,  that  no 
non-resiants  can  be  achnitted. 

This,  gentlemen,  b  the  whole  of  the  delcn- 
dants'  evidences* 

By  way  of  reply,  the  plaintiff  baa  called  two 
witnesses  to  contradict  what  Robert  Barthola- 
mew  has  sworn, 

Mr.  Broadway  it  the  fint:  andbeaajiytbal 
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he  WW  in  company  with  Bartholomew  about 
two  years  a^o,  at  the  Blue  Anchor  in  Hast- 
ings ;  when  be  told  him,  that  the  eldest  sons  of 
freemen  had  an  undoubted  right,  and  that  he 
was  admitted  upon  that  right,  though  he  had 
before  declined  it,  by  reason  of  the  taxes. 

Mr.  DodaoQ  was  also  present,  and  be  says 
the  same 

Upon  this  Bartholomew  was  confronted  with 
Dodson  and  Broadway :  and  he  said  that  he 
was  not  with  them  at  snch  a  place,  and  that 
there  is  no  auoh  sign  as  the  Blue- Anchor  at 
Hastings.  He  deuied  he  said  the  eldest  son  had 
a  right ;  but  owns  he  said,  he  thought  they 
came  to  pry  into  the  secrets  of  the  corporation. 

Upon  this  efidence,  gentlemen,  it  will  be 
proper  for  you  to  consider, 

First,  Whether  yonbelieye  there  is  any  poai* 
tire  right  in  this  borough  for  an  eldest  son  to  be 
free  ?  As  to  the  rigbt  that  has  been  set  op  for  the 
defendants,  That  all  is  at  the  will  and  pleasure 
of  Ibe  mayor  and  jurats,  and  that  there  is  no 
right  at  all  to  be  free ;  it  is  such  an  extraordinary 
custom  as  I  bardly  ever  heard  of,  and  know  no 
snch  instance  any  where.  Some  right  there 
mast  be,  although  the  magistrates  may  hare 
taken  it  into  their  own  hands.  Therefore  the 
i|aeitMm  will  be,  fVbetlier  you  beliere  there  is 
a  right  in  the  eldest  sons  to  be  free  ? 

Gentlemen,  you  hare  heafd  the  ancient  Cus- 
tODial  read.  This,  to  be  sure,  is  some  eri- 
dence,  but  not  conclusire ;  and  it  is  the  Cus- 
lomal  of  the  fire  ports  in  general,  and  there  are 
sepatAte customs  in  each  port. 

And  here  is  one  method  laid  down  of  an  ad- 
mission of  freemen  in  right  of  a  purchase,  and 
that,  they  shew  you,  has  never  been  complied 
with. 

Bot  they  hare  read  many  instances  of  per* 
SODS  who  were  admitted  upon  the  first  right; 
tbirty-five  they  have  read  who  were  admitted 
as  eldest  sons,  or  sons :  of  the  first  species,  they 
read  eleven  in  number ;  and  you  roust  take  it 
together  with  what  the  livinfi*  witnesses  tell 
yoo,  who  all  say,  that  they  nave  taken  the 
custom  to  be  so,  that  the  eldest  son  has  a  riffht 

What  Boykett  swore  is  ^ery  material,  that, 
wlien  he  applied  to  be  admitted,  Waller  the 
town-clerk  asked,  if  his  father  was  a  freeman  ? 
Tbe  mayor  said.  No ;  to  which  Waller  replied, 
Tlien  do  what  you  please. 

Gentlemen,  for  the  defendants,  the  witnesses 
have  sworn,  that  they  know  of  no  right  to  free- 
dom in  this  borough,  but  at  the  pleasure  of  the 
ninyor  and  jurats;  and  that  during  their  time, 
•nd  though  particular  mention  is  made  in  the 
entries  that  they  are  sons,  in  respect  of  the  dif- 
ference of  the  fine,  and  that  they  are  admitted 
lor  paying  6«.  8<i.  they  tell  you  it  is  not  at  all 
material  being  the  son  of  a  freeman. 

Gentlemen,  in  the  next  place  you  will  con- 
sider, if  you  believe  tbere  is  any  right  for  the 
eldest  sons  of  freemen,  then  whether  it  be  ne- 
cessary that  he  be  born  in  the  town,  and  after 
Jiio  father  was  made  free;  because  the  plain- 
tiff  has  made  it  necessary  for  him  to  prove  that 
hm  be.  Iiorn  there  after  the  admiBfion  of  bis 
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fittfacr,  by  laying  it  *  in  respect  thereof.'  And  as 
to  that,  the  ancient  Cnstomal  says,  *'Unomodo, 
per  nativitatem  infra  libertatem  jiuam,  si  pater 
sous,  tempore  nativitatis  suse,  fnit  liber:" 
That  every  body  has  a  right  by  birth  within 
their  liberty,  if  his  father  at  tlie  time  of  his 
birth  was  a  freeman.  This  the  ancient  Cos* 
tomal  mentions;  but  this  is  not  conclusive. 
Therefore,  gentlemen,  you  will  consider  it  with 
the  evidence  of  the  livmg  witnesses,  and  none 
of  them  have  made  that  a  necesMry  qualifica- 
tion. One  of  them  said,  that  the  father  must  bo 
free  before  the  birth  of  his  son ;  and  another 
said,  it  made  no  difference,  whether  born  be- 
fore or  after:  But  none  of  them  said  positively, 
that  he  must  be  born  within  the  liberty,  a^er 
the  admis»«ion  and  swearing  of  bis  father. 
Therefore  you  will  consider,  whether  these  two 
qualifications  are  proved  essential  to  the  right 
to  be  made  free. 

In  tlie  next  place,  it  will  be  proper  to  con* 
sider,  that  the  Customal  supposes  that  no  maa 
has  a  right,  unless  he  be  resiant ;  and  it  tends' 
to  enlarge  the  freedom  of  the  borough,  to  let 
in  personR  not  resident :  But  very  little  positive 
evrtenoe  has  been  given  of  that. 

The  defendants*  witnesses  have  sworn  posi- 
tively, that  the  mayor  and  jurats  can  a(!mit 
none  but  resiants;  and  yet,  that  they  may  , 
admit  honorary  freemen  who  are  non-resident: 
Though  the  ancient  Customal  has  an  express 
clanse  in  it,  which  supposes,  that,  in  order  to 
be  free,  a  man  must  be  resident.  They  swear 
to  pay  scot  and  lot,  and  to  maintain  the  liber- 
ties of  the  five  ports,  and  particularly  of  the  port 
where  they  are  commorant ;  *  which  implies, 
that  every  freeman  should  be  commorant. 
And  the  counsel  for  the  defendants  l^ave  men* 
tkmed,  that  every  freeman  is  to  take  an  oath  to 
mainuin  tlie  rights  of  the  five  ports,  and  es- 
pecially of  that  port  where  he  is  commorant 

You  will  consider  therefore, gentlemen,  whe- 
ther this  Imports  as  a  necessary  qualificatwn, 
that  in  order  to  be  free,  a  man  must  be  resident  ? 

The  counsel  for  the  plaintiff  did  not  ask  the 
witnesses  as  to  this  point  of  residence. 

The  witnesses  for  the  defendants  all  swore, 
they  took  it  to  be  so ;  but  yet  that  honorary 
freemen,  who  were  not  resident,  might  be  made 
free. 

It  will  be  proper  for  yon  therefore,  gentle- 
men, to  consider. 

First,  if  you  believe,  on  this  evidence,  that 
there  is  no  right  in  the  son  of  any  freeman  to 
demand  his  freedom  of  the  mayor  and  jurats^ 
but  that  all  depends  on  their  pleasure: 

But,  if  yon  believe  that  there  is  a  right  in  the 
son  of  a  freeman,  and  that  the  mayor  and  jurats 
cannot  deny  him  his  freedom :  Then 

You  will  consider,  whether  the  two  qualifi- 
cations, of  being  born  in  the  borough,  after  the 
freedom  of  the  father,  are  necessary,  or  noP^ 

If  yon  believe  they  are  not  necessary  ;  but 
that  whether  he  be  bom  in  or  out  of  the 
borough,  or  before  or  after  he  was  made  free, 
makes  no  difference ;  in-  that  case  you  must 
find  for  the  defendants. 
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But  if  79«  MlwjB  a  figbt  in  the-flliw  of  fres* 
tpAco ;  «i»il  that  Mag  hom  in  the  borough,  and 
ailer  the  fath«r>  ^eeilQUi  are  «&i«atiai  s 

Then  you  will  coDsidiar  (he  nmiisr  of  re- 
aiai^ce : 

And  if  yon  beliefe  resiaiioe  nctt  necsessary* 
then  you  muBi  fiod  a  Yerdict  Jl'or  thenlainiiff'. 
.  But,  00  the  other  J^d,  if  jte  beueve  being: 
Imn  in  Ibe.bonMjgb,  and  after  tb'e  father's  fr^ee- 
doiD»are.natjQeceiflftry  ;  or,  if  oeceepary,  thai 
it  4a  equally  uece^aary  that  the  i^eraons  aboMld 
1^  resident ;  then  you  must  find  a  verdict  for 
th^  defendants. 

Verdict  for  die  naintiff. 

F(rreman.  We  find«  that  the  eldest  eon  of  a 
freeraAn,  born  within  the  boroqghy  ate  hie  Ci- 
ther's fEeadom,  has  a  right. 


Trud  of  Captain  ParigoiUf 


[OM 


Lord  HMnbokke,  V¥hat  do  yoa  &id  as  to 
the  coDunoranoy  ? 

F^eman^  My  lord,  we  fin^iesideBGe  not  oe- 
QBBaary ;  and  that  the  eldest  soo,  born  within 
the  borough,  after  his  iaiber's  freedom,  bass 
right  upon  flaying  a  coatooMry  fine. 

Lord  Hardmidie.  What  dp  yoo  find  the 
fine  ?  ' 

Foreman,  We  iUd  thefipe'to  be  iSf.  Srf.  [and 
that  that  i^  reasonable. 

l4ord  Hardmkke,  T4iat  peiot  of  the  rcasss- 
able  fine  must  be  saved  for  the  opiaiao  of  the 
Court ;  and  let  the  Postenatay. 


N.B.    The  Special  Verdict 
solemnly  arf^ued,  and  detenaained  by  the  Court 
in  farour  of  the  plaintiff  Moore. 


■'   ¥•  » 
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Curia  Justiciartjs  S.  D.  N.llegis,  Tenta  in 
Nofo  Sessionis  Domo  Burgi  de  EdiD- 
burgOj  Qqiuto  Die  Mensis  Julii,  Mitlessi- 
mo  septingentesimo  trigesimo  sexto,  per 
Honorabites  Vires,  Andream  Fletcher  de 
JUiltOD,  Justiciarium  Clericum,  Dominum 
Jacobnm  Makenzie  de  Roystoan,  Magis- 
trum  pavidem  ErskiDede  Duii,  Oominos 
Gualtmim  Prinsle  de  Newall,  et  Gilber- 
tnm  Elliot  de  Alinto,  Comraissiouarios 
Jqsticiariie  dicti  S.  D.  N.  Regis. 

Curia  legittime  afiirmata. 

Intrah* 

John  PORTEOUS,  htely  one  of  tb*  caa- 
tain  tieiitenants  of  the  city  ipiard  of  Edinburj^, 
presaot  prisoner  m  the  TeJbootb  of  Ediuboff^h, 
pannel.    Indicted  and  accused  at  the  instance 

r 

*  As  to  the  parliamentary  proceedings  hav- 
ing relation  to  this  Case,  see  New  Pari.  Hist. 
▼oT.  9,  pp.  1S81,  et  ieg.  rol.  10,  pp.  187,  eieeg. 
847,  et  seq. 

Mr.  Boroeit  (Treatise  on  the  Criminal  X4tw 
1^  Scotland,  chap.  1,  p.  71,  tit.  Homicide  by 
foldieis  in  discharge  of  their  duty,)  MUx  i>ob- 
sidering  several  caaes  of  homicide  CQoin^tted 
by  soldii^,  in  which  the  soldiers  appear^  to 
hW9  acted  in  self  defence,  or  in  defence  of  goods 
regularly  seised,  or  in  assistance  of  revenue  olP- 
ficers,  or  being  on  duty  in  obedience  to  orders, 
«tes  the  folloning  observation  of  lord  Royston, 
with  respect  to  some  of  those  cases :  <*  This  de- 
fence," rmeanipg  that  the  soldiera  acted  by  or- 
ders of  their  officer*)  "  was  likeiiise  pleaded 
for  Oome  soldiera,  who  were  tried  for  abooting 
two  peraoBs  of  a  mob,  who  attacked  those  sol- 
diers, bul  there  was  bo  eipUcit  iDterbiSQlor  «b 


of  Dimeao  f  erhes,  eaq.  his  migesty's  iidvoesi 
for  bis  bighneas  interest  for  the  <arimee  of  mor* 
der  and  sfain^ter,  and  others,  aa  is  iMiie  MIy 
mentioned  in  the  indictemcut  raised  againrt 
him  thereaaeat.  Selling  forth,  That  where, 
by  the  law  of  God,  the  eommon  law,  the  id»> 
Dicipal  law  and  practice  of  dbis  hiagdofls,  aad 
the  lawa  of  all  oilier  weH-gavemed  rsahna, 
murder  and  alaugkter,  maiming  and  wowding 
with  mortal  weapons,  any  of  the  sobjecta  m 
such  realms,  and  the  ordering,  commanding, 
and  causing  any  band,  or  number  of  men,  arm- 
ed with  firelocks,  and  other  moitaV  weipona,lB 
fiill  upon,  womid,  murder  and  destroy  numbeis 
of  his  majesty 'a  aubjeota,  ianooentiy  and  law- 
fully assembled,  by  firmg  sharp  abot  aaangsl 
tbem,  whersby  mollitodcs  are,  or  umj  be  en* 
dangered,  and  many  men,  women  ana  NmoesBl 
children  are,  or  may  be  killed  or  wounded,  with* 


that  point ;  principally,  becaow  the  Court 
not  inclined  to  give  too  much  enoourageuMal 
to  soldiers,  even  though  acting  by  orders;  uu* 
litary  execution  being  an  estraerdioary  re* 
medy,  and  not  le  be  used  but  in  cases  ef  necfa- 
aity.^' 

Mr.  Burnett  then  proceeils  as  follows :  *'  ITils 
principle  seems  to  have  ruled  in  the  noted  Case 
of  Porteoos  (July,  1736,)  which  happened  a  few 
years  thereafter ;  though,  considering  the  vio- 
lence of  the  mob,  the  actual  assault  made  on  tha 
soldiers,  and  the  notoriety  of  the  avowed  pur- 
pose which  brought  the  greater  part  of  the  mob 
there,  this  principle  ought  not  to  have  bad  efleot 
in  such  a  case,  and  certainly  wouki  not  now  ba 
followed,  were  a  similar  case  to  occur." 


He  then  abridges  the  arguaaenla  mma 
on  the  part  of  the  praseontor  aod  oa  that  af  tbw 
paanel,  aud  thw  Kcuitaf  the  iBlBriocnIv  of  isIb* 
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out  any  jnst  cantf?  or  occasion,  amf  witboot 
lawfol  warrant,  mora  especially  when  com- 
mitted 10  the  pubHc  streets  of  a  city,  by  a  per- 
■OQ  lawlblly  oommisstoDed  hy  the  magistrats 
thereof,  ta  command  such  band  of  arnsed  men 
for  the  preserration  of  (feace  and  order,  and  for 
the  defence  of  the  inhabitants,  and  others  re- 
sorting thereto,  are  crimes  of  a  high  nature, 
and  severely  punishable :  yet  true  it  is,  and  of 
verity,  that  he  the  said  John  Porteous  had  pre- 
sumed to  comm.itt,  and  was  guihy  and  acces- 
sary, or  art  or  part,  of  all  auo  every,  or  one  or 
other  of  the  foresaid  crinrias  aggravated  as  afore- 
said :  In  so  far  as,  upon  the  14th  dsy  of  Aprile 
last,  or  one  or  other  of  the  days  of  the  said 
noniiiy  when  the  deoeast  Andrew  Wilson,  sen- 
tenced to  be  banged  to  death  by  the  high  Court 
of  Justiciary,  was  to  be  executed  at  the  Grass- 
raarketof  thecity  of  Eijinbnrgb,  he  being  at 
that  time  one  of  *the  captain  lieutenants  of  the 
town  guard  of  the  said  city,  lawfully  commis- 
aioneaby  themagistratsand  town  council  there- 
of;  and  in  the  ordinary  course  of  rotation  with 
the  other  officers  of  the  said  guard,  being  order- 
^  to  attend  at  the  said  execution  to  preserve 
the  peace,  and  support  the  executioner  in  the 

ftaKsy  ;  upon  winch  he  observes  as  follows :  **  No- 
thing is  herrsaid  of  the  conduct  of  the  mob,  the 
true  and  indeed  only  ground  of  justificatioo  on 
the partof  Porteous;  but  his  defence  is  made  to 
nest  solely  on  hb  behaviour  at  the  time.  There 
was,  indeed,  both  in  the  information  for  the  pri- 
soner, and  in  his  petition  afterwards  to  queen 
C^arohiie,  too  much  said  on  his  supposed  con- 
duct at  the  time  (his  not  firing,  or  giving  or- 
ders to  fire)  and  too  little  on  the  general  argu- 
Bseat  In  justification,  arising  from  the  conduct 
of  the  mob,  and  the  consequent  plea  of  duty  on 
tke  part  of  the  soldiers.  It  is  plain  from  the 
iotfiiioeutor  of  relevancy,  and  stdl  more  ftotet 
the  sentence  following  on  the  verdict,  (which 
last  expressly  found,  that'  the  pannel  and  his 
Ipisrd  were  attacked  and  beat,  and  several  of 
tlie  soMierB  bruised*  and  woonded)  that  the 
Ooort  were  inifiuenoed  by  the  circumstance,  of 
Fdrteons's  conduct  at  the  time  betraying  sy  m()- 
tMDaratfaerof  a  revengeftil  and  malicious  por^ 
imee,  tlian  shewing  that  he  acted  from  a  sense 
d  duty." 

He  adds,  that  '*  in  the  Caseof  Solllvan  and 
Stack,  two  soldiers,  tried  for  murder  before  lord 
Auchinleck  at  Inverary,  in  Sept.  1763,  who  had* 
been  assistiog  revenue  officers,  the  interlocutor 
seemingly  narrowed  the  prisoners'  defence, 
adoce  it -finds  the  murder  relevant;  but  *  allows 

*  the  prisoners  io  prove  that  the  same  was  coai* 

*  inttt<*d'in"the  just  and  necessary  defence  t)f 

*  tlietr-own  Iftea,  and  wb)ni  they  were  in  the 
*^escecmion  of  their  dtrty,  and  ^1i  facts  and  cir-' 

*  cumstances- tending  to  their  exculpation,'  as 
if  the  *  periculum  vitse'  was  deemed  necessary^ 
t»  exculpate  in  such  a  case.  The  jury  found 
■Mt  gtiiliy ;  the  fsct  being,  that  a  rescue  was* 
attempted  by  persons  armed ;  and  the  soldiers 
Aal  m*cd  over  their  heads  t6  iDtimhlBte,  befbre 
^^  fired  ifltiaiate>y;" 


discharge  ^  Ins  doty,  having  under  hill  com- 
mand a  detachment  of  about  seventy  mfen,  h^ 
did  tben  attend  in  the  said  Grass 'market  ae- 
oordingly,  and  af^tn:  the  said  Andrew  Wilsoiil 
had  bung  upon  the  gallows,  erected  tor  his  ex»^ 
cntion,  until  he  was  dead,  at  least  fdr  a  cohsi* 
derable  time,  and  so  long  as  there  was  ground 
to  conclude  he  was  dead,  h'i^  the  said  John 
Porteous,  shakhig  off  ail  fear  of  God,  and  re- 
spect to  his  msjesty's  laws,  and  conceiving  a 
most  wicked  and  malicious  purpose  of  destroy- 
ing, wounding  and  maimiOg  numbers  of  hit 
majesty's  subjects,  the  inhabitants  of  the  said 
city  of^ Edinburgh,  and  others  there  assembled 
at  the  said  execution,  without  any  just  causa 
or  necessary  occasion,  ordered  the  said  dctsch- 
roentof  the  guard  uudet*  his  command  to  fii« 
upon  the  people  so  assembled  at  the  sard  exe-^ 
cution ;  and  the  men,  at  least  sereralli  of  theni 
having  fired,  as  it  seems  he  apprehended,  over 
the  head^  of  the  multitude,  so  alB  to  avoid  doio^ 
them  harm,  he  wi^  threats  and  imprecations, 
repeated  hiscotmnands  to  fire,  callitig  out  to 
them  to  level  their  pieces,  and  be  damned,  or 
words  to  that  purpose;  and  at  or  about  thO 
same  Urae^  he  levelled  the  firelock  that  was  ia 
his  own  hand,  taking  aim  at  Charles  Husband; 
servant  to  Paul  Husband,  confectioner  in  the 
Abbay  of  Holyi'ooil- house,  and  most  wickedly 
and  murderously  fired  at  him,  whereupon  he 
immediately  dropped  to  the  ground,  having  re- 
ceived a  wound  by  a  bnlletor  large  drop  of^leatl 
on  the  lefl  side  of'^his  head,  which  pierced  into 
his  brain,  and  another  large  wound  likewise  by 
a  bullet  or  large  drop  of  lead  on  the  leflt  side  of 
his  neck,  and  a  third  wonnd  in  his  body,  and  a 
fourth  wonnd  in  his  left  hand,  at  least  a  mortal 
wound,  or  wounds,  whereof 'he  died  in  some 
short  space  thereafter ;  at  least,  he  did  so  level 
his  piece,  and  appeared  to  take  his  aim  at  some 
one  of  the  inrfbcent  multitude  who  happened  to 
stand  directly  over  against  him,  and  he  did  fire, 
and  upon  his  so  firing,  the  said  Charles  Hus- 
band, at  least  one  or  other  of  the  persons  parti- 
cularly after-mentioned,  or  more  of  them,  did 
inimediately  drop  to  the  ground',  having  re- 
ceived  s  mortal  wound  orwoundd,  whereof  they 
soon  after  died.  And  by  his  said  example  an'd 
command,  severals  of  the  said  guard,  to  the 
number  of  twenty,  lessor  more,  did  at  the  sam^ 
time  with  him,  or  soon  after  him,  fire  upon  the 
innocent  multitude,  whereby  alt,  or  one  or  more 
of  thefoirowingpersOns  received  mortal  wounds, 
whereof  they  soon  after  died,  viz.  Archibald 
Ballaiit3'ne,  son  to  Jolm  Balhmtyhe,  younger; 
dyster  in  Dalkeith,  received  several  wounds^ 
with  buffets  or  large"  drops  of  lead,  which 
pierced  into  his  body,  at  least  a  mOrtal  wOund 
or  woundsivbis  head  or  body,  whei^eDf  lie  died 
a  few  days  thereafiter ;  and  John  Anrder^on,  sod 
to  George  Anderson  in  Craighead,  drover,  re- 
ceived a  wound  in  the  head -wuU  a  buHet  or  large 
drop  of  lead,  at  least-a  rooital  woifnd  or  woundii 
in  his  head 'or  body,  so  that  he  died  in  fe# 
hours  thereafter;  and  the  fbltowing  p^son^ 
were  grievously  maimed,  hurt,  and' wounded^ 
to  the  great  danger  of  their  liveS|  iris*.  Margaret 
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Arthur  alias-  Airth,  resideoter  in  the  Cannon* 
l^te,  near  the  Water-gate  thereof,  Jean  Peal, 
servant  to  James  IVl'Dovral,  nierchaut  in  £din- 
buri;h,  David  Wallace,  journeyman  wrigbt  in 
Bdinburti^h,  James  Phihp  late scnant  to  ■ 

Lauder,  esq.  residenter  in  the  CaonoD-gate, 
David  Kidd  taylor  in  Edinburgh,  Patrick  Spald- 
JDg  ajiprentice  to  David  Mitchel  jeweller  in 
Edinburgh,  James  Lyle,  and  Alexander  Wal- 
lace, both  servants  to  James  Wright  btay  maker 
in  Edinburgh,  John  Miller  tavlor  in  Edinburgh, 
David  Ogitvie  writer  m  Edinburgh,  and  James 
Nivan  late  servant  to  William  Sellars  v^riter  in 
Edinburgh,  residenter  in  the  Potter-rovr :  at 
least,  the  said  persons  were  so  killed,  wouuded 
and  mained,  by  the  firing  in  iiMinncr,  and  by 
the  direction,  as  aibrsaid,  and  by  the  second 
firing  aftermen tinned  ;  for  not  contented  with 
the  barbarities  thus  committed,  after  he  had 
with  the  said  company  or  detachment  of  the 
city  guard  marched  towards,  or  into  the  place 
or  street  called  the  West-bow,  he,  without  just 
cause  or  occasion,  again  ordered  the  men  under 
his  command,  to  face  about  and  fire  upon  the 
people,  and  at  or  about  the  same  time,  he  fired 
a  musket  or  firelock  that  was  in  his  own  hand, 
having  either  reloaded,  or  caused  to  be  reloaded 
his  own  niece,  or  taken  another  out  of  the  hand 
of  one  of  the  guard  i  and  severals  of  the  said 
guard  did,  upon  that  second  example  and. com- 
mand of  his,  fire  upon  the  multitude,  whereby 
Alexander  M*Neil  son  to  Edward  McNeil  in- 
dweller  in  M  rton-hall,  received  a  shot  in  the 
head  with  a  bullet  or  lead  drop,  which  pierced 
into  his  brain,  at  least  a  mortal  wound  or  wounds 
in  his  head  or  body,  so  that  he  died  thereof  in  a 
tew  days  thereafter;  and  Margaret  Gordon 
servant  to  William  Ogilvie  taylor,  in  Saint  Mary 
Wind  In  Edinbui^h,  received  a  wound  in  the 
Lead  above  the  left  eye,  with  a  bullet  or  large 
drop  of  lead,  which  pierced  iuta  her  brain,  at 
least  a  mortal  wound  or  wounds  in  her  head  or 
body,  so  that  she  died  thereof  in  a  short  space 
thereafter ;  and  Henry  Grahame  taylor  in  Can- 
nongate  received  a  wound  in  the  head,  with  a 
bullet  or  large  drop  of  lead,  which  pierced  into 
his  brain,  at  least  a  mortal  wound  or  wounds 
in  his  head  or  body,  of  which  he  died  in  a  few 
hours  thereafter :  at  least,  by  this,  and  the 
other  firings  by  him,  and  by  his  order  and 
example  a^ve- mentioned,  all  or  one  or  more  of 
the  persons  particularly  above  recited,  as  having 
been  killed,  received  mortal  wounds,  of  which 
they  soon  aHer  died,  and  all  or  one  or  more  of 
the  persons  above  recited,  to  have  been  wound- 
ed, were  grievously  maimed,  hurt  and  wounded, 
to  the  great.danger  of  their  lives :  at  least,  at 
thetioia  and  place  aforsaid  the  said  persons 
above-named  and  mentioned  to  have  been  re- 
spectively killed  and  wounded,  were  all,  or  one 
or  more  of  them,  wickedly  and  roaliciansly 
slaughtered,  murdered  and  wonnded,  by  wounds 
severally  ^iven  them  by  mortal  weapons :  and 
be  was  guilty,  art  and  part,  of  the  slaughter, 
murder  and  wounding  of  all,. or  one  or  more  of 
them:  all  which,  or  any  part  thereof  being 
found  proven  by  the  verdict  of  aa  asfizey  in 


presence  of  the  lords  justice  general,  justice 
clerk,  and  commissioners  of  justiciary,  he  ought 
to  be  most  exemplarly  planished  with  the  pains 
of  law,  to  tl^e  terror  of  others  to  commit  the  like 
in  time  coming.  Sic  SuhscribUur^ 

Ch.  Aresiune,  A.D. 

Pursuers, — Duncan  Forbes,'  esq.  his  majes* 
ty's  advocale ;  Mr.  Charles  Erskine,  hb  ma- 
jesty's solicitor ;  Mr.  Hugh  Forbes,  his  majes- 
ty's advocate  depute ;  Mr.  Patrick  Haldan  ; 
Mr.  Hugh  Murray,  Kiunynmont;  sir  Jaoie* 
Elphmstoun. 

Prolocutors  in  D^nce.— Mr.  James  Gra- 
hame, jun.  ;  Mr.  Henry  Home ;  Mr.  Alexander 
Lockhart;  Mr.  James  Lessley;  Mr.  Jaincs 
Uolburn ;  advocates. 

The  libel  being  openly  read,  and  debate  vivA 
voce,  in  presence  of  the  judges,  pannel  and  jury, 
the  lords  ordained  both  parties  to  give  in  tbor 
informations  to  the  clerk  of  court,  in  order  to  b« 
recorded,  and  the  pursuers  to  give  in  theirs 
against  Friday  next  at  six  o'clock  at  ntgbt,  and 
the  prolocutors  for  the  pannel  to  give  in  theirs 
against  Tuesday  thereafter,  and  continued  the^ 
cause  till  Friday  the  16th  instant,  and  ordered 
assizers  and  witnesses  then  to  attend,  sod  tbn 
pannel  to  be  carried  back  to  prison. 

July  13, 1736* 

Inforbution  for  his  Majesty's  Advocate  for  his 
Highness's  interest, 

AGAINST 

John  Porteous,  Ute  Captain  Lieutenant  of  the 
City  Guard  of  Edinburgh,  Pannel. 

The  pannel  is  charged  by  the  indictment, 
with  murdering,  slaughtering,  maiming  aoA 
wounding,  divers  of  his  majesty's  subjects,  by 
firing  with  his  own  hand,  and  causing  and  or- 
dering a  Imnd  of  armed  men  under  his  eou* 
naand,  to  fire  upon  a  rhultitudeof  innocent  peo- 
ple, assembled  to  see  an  execution  in  the  Grass* 
market  of  the  city  of  Edinburgh,  without  any 
just  cause  or  provocation,  contrary  not  only  m 
the  laws  of  God  and  nature,  aud  to  the  good 
and  laudable  laws  of  this  and  all  other  well- 
governed  realms,  but  aIso  contrary  to  the  ex- 
press duty  of  his  office,  who  was  one  of  the 
commanders  of  the  city  ^uard,  intended  to  pre- 
serve the  peace  of  the  city,  and  to  protect  the 
inhabitants  thereof  from  all  violence ;  and  who 
was  on  that  occasion  entrusted  with  the  cois- 
mand  of  a  large  detachment  of  the  said  guard 
to  preserve  peace  and  order,  to  secure  the  exi^ 
cntiou  of  a  sentence  of  the  high  Court  of  Josti* 
ciary,  and  to  prevent  all  riots  and  taroulls, 
whereby  the  execution  of  the  said  sentenee 
might  be  disappointed,  the  laws  might  be  via* 
lated,  and  the  people  assembled  might  be  bsrt 
or  destroyed. 

The  indictment  sets  forth,  particularly.  That 
at  the  time  and  place  libelled,  where  a  great 
multitude  of  innocent  persons  of  all  ages,  and 
of  different  sexes,  were  lawfully  assembled,  to 
see  the  execution  of  Andrew  Wilsou,  seotcnc«l 
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to  bebaogtd  bj  the  hi^h  Court  aforesaid ;  the 
fUiiii]  ha? io^  under  his  command  a  detach- 
n^ntof  seTCDtj  armed  men  of  the  city  eaard, 
fod  baviog  concei?ed  a  most  wicked  and  mall- 
cioQS  purpose  of  destroying,  maiming  and 
woondio^  numbers  of  bis  majesty's  sobjects, 
the  inhabitants  of  the  said  city,  and  others  as* 
sembled  at  said  execution,  without  any  just 
cause  or  necessary  occasion,  ordered  the  said 
detachment  under  his  command  to  fire  upon  the 
people  so  assembled ;  that  the  men  under  liis 
couunand,  having  probably,  in  his  apprehen- 
sion, fired  over  the  heads  of  the  people,  be,  with 
threats  and  imprecations,  reneated  his  com- 
maads  to  fire^  calling  out  to  them  to  level  their 
pieces,  and  be  damned  ;  that  at  or  about  the 
same  time  he  levelled  the  firelock  that  was  in 
bis  own  hand,  taking  aim  at  one  Charles  Hus- 
)nod,  and  fired  at  htm,  whereupon  he  imme- 
diately dropt  to  the  gprouod,  having  received 
wouous,  whereof  he  instantly  died  ;  at  least, 
that  be  levelled  bis  piece,  seeming  to  take  aim 
at  some  one  in  the  croud,  and  fired  it;  and  that 
upon  his  firing,  the  said  Charles  Husband,  or 
one  or  other  of  the  persons  in  the  indictment 
mentioned  dropt,  having  received  wounds  by 
bullets,  of  which  they  instantly  died ;  and  that 
hy  bis  coimnands  and  example,  several  of  tlie 
city  guard  under  his  command,  fired  upon  the 
innocent  multitude,  whereby  the  persons  jiarti- 
cularly  mentioned  in  the  indictment,  yrere 
killed,  maimed  and  wounded. 

The  indictoient  further  charges,  that  not 
contented  with  this  barbarity,  the  pannel,  after 
be  had  marched  off  his  detachment  towards,  or 
unto  the  place  or  street  called  the  West- bow, 
a^in  ordered  the  men  under  his  command,  to 
face  about  aad  fire  upon  the  people,  and  at  or 
about  the  same  time,  fired  a  musket  or  firelock 
that  was  in  his  own  hand,  having  either  re- 
loaded, or  caused  to  be  re-loaded  the  piece  for- 
inerly  fired  4>y.  him,  or  having  taken  another 
oat  of  the  baud  of  one  of  the  guard ;  and  that 
several  of  the  said  guard  did,  upon  that  second 
example  and  command,  fire  upon  the  multl- 
tode,  whereby  tlie  persons  described  in  the  iu  • 
dictmeot,  were  killed  or  mortally  wounded : 
and  the  indictment  concludes  in  common  form, 
that  the  pannel  is  guilty,  or  actor  art  and  part 
ef  the  crimes  aforesaid,  or  one  or  other  of 
them. 

The  charge  in  this  mdictment  is  so  heinous, 
that  one  should  have,  imagined  it  would  have 
been  decent  in  the  pannel,  to  have  made  no  ob- 
jeetk>o  to  the  relevancy,  and  to  have  founded 
uiion  no  defence  for  avoiding  the  effect  of  the 
libel,  if  true«  but  to  have  contented  himself  with 
t  flat  denial  thereof,  reposing  himself  upon  his 
innocence,  if  he  is  truly  not  guilty  of  the  iacts 
alleged,  without  any  other  desire,  hut  that  of 
havmg  a  fair  examination  of  unbiassed  wit- 
nesses, to  be  produced  by  him  as  well  as  the 
prosecutor,  in  order  to  discover  the  real  cir- 
cumstances of  the  transaction. 

But  his  procurators,  it  seems,  thought  it 
.their  duty  to  move  every  objection  against  the 
.idevancy  of  the  lyoel,  and  to  offer  erery  de* 
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fence  thatthenr  invention  could  taggost  from  n 
particular  relation  of  the  circumstances,  of  tha 
whole  transaction,  which  they  laid  before  tha 
Court  upon  the  pannel's  information,  and  which 
they  offered  to  prore  to  make  good  their  de- 
fence. 

The^  informed  the  Courts  therefore,  on  be^ 
half  of  the  pannel.  That  the  ipagistfates  appre- 
hending, that  some  violent  attempt  mignt  be 
made  for  rescuing  Wilson,  the  offender  sen- 
tenced to  be  hanged,  had  ordered  the  pannel 
to  attend  the  execution,  with  the  greatest  part 
of  the  city  ^uard,  to  support  and  protect  the 
executioner  m  the  discbarge  of  his  office,  with 
directions  to  repel  force  by  force ;  that  to  make 
tliose  directions  effectual,  powder  and  ball  were 
by  the  town-treasurer  delivered  out  of  the  town's 
magazine  to  the  city  ^uard,  the  morning  of  the 
execution,  with  directions  to  load  their  pieces : 
that  besides  this  precaution,  the  danger  of  the 
rescue  appeared  to  the  mafifistrates  so  great,  that 
they  desired  of  general  Moyle,  and  obtained  a 
detachmentof  the  regular  troops,  who  were  post* 
ed  near  to  the  place  of  execution,  in  order  to  sup- 
port the  city  guard  if  tliere  had  been  occasion ; 
and  whose  commanders  were  told  that  the  lord 
provost  would  give  them. authority  to  fire,  if  it 
should  prove  necessary ;  •  that  the  pannel  with 
the  town  guard*  attended  accordingly  the  exa* 
cution  ;  that  when  the  offender  was  hnog  np 
on  the  gibbet,  the  magistrates  retired  from  thQ 
scaffold,  and  repaired  to  a  house  over  against  it  in 
the  Grass-market ;  that  atler  the  offender  ha^ 
been  hung  up  for  some  time,  the  multitude  be- 
came unruly,  and  began  to  fling  stones  of  great 
size,  and  with  great  yioleuce,  that  some  of  the 
guard  were  thereby  hurt;  one  had  his  shoulder- 
blade,  broke,  others  were,  bruised,  and  the  tim- 
ber of  the  drum  was  beat  to  pieces ;   that  the 
insolence  of  the  mob  growing  still  greater,  and 
they  pressing  from  all,  sides  upon  the  gnard, 
the  pannel,  who  apprehended  they  might  have 
intend^  to  carry  off  the  criminal,  who  bv  this 
time  was  cut  dpwn,  in  order  to  attempt  the  re« 
qoveriog  him  to  life,  found  it  necessary  for  him 
to  keep  off  the  multitude  by  threats  and  me^ 
naces  ;  that  to  this  end  he  presented  his  pieKse^ 
fii-st  to  one  quartier,  and  then  to  another,  calling 
to  the  people  to  stand  off,  and  threatening  if 
they  did  not,  he  would  fire ;  that  nevertheless, 
he  neither  fired  hunselC;  nor  gave  any  orders  to 
fire,  but,  on  the  contrary,  when  some  of  th^ 
guard,  provoked  by  ! the  hurts  they. received, 
had  without   his  orders  or   authority,   pre- 
(  sumed  to  fire,  whose  example  was  followed  by 
several  others,  he  did  all  he  could  to  prevent 
that  mischief,  by  commanding  them  to  desist, 
and  actually  did  beat  down  the  muzzle  of  one  ' 
of  the  men's  pieces,  who  was  presenting  it  in 
order  to  fire  ;  that  finding  he  could  uot  be 
obeyed,  he  endeavoured  to  march  off  his  men, 
and  prevailed  with  several  of  them  to  follow 
him  some  small  way  up  the  West-bovy,  when 
again  some  of  those  men  who  followed  himi  pro- 
vuked  by  what  he  did  not  know,  faced  about  and 
fired  towards  the  Grass- market;  that  the  first 
notice  h(|.  had  of  this  firing  was  byhearicg  it^ 
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which  rilAitthM  tatt«Mtttiflcihiciit«*li^il; 
tbftt  at  thtt  hm  phKHi  b«  faMMr  Artd,  udr  ptft 
#rdei1i  to  lire;  ibM  be  miMAM  iH  fcntitijr  or  hi* 
ftien  a*  h^  eetld  gathfeir  M||«lh«r  beck  to  the 
rHy  gnelrd  rMni)  that  thol«  b«pi«t«iiM  ib^ 
0)60*8  cleaning  their  pieoei,  that  the  giliUjr 
whb  fired  mipt  he  dIbimgtttshiM  A^m  the  in* 
noceut  who  dni  iot  fiiti ;  that  hSl  own  p'Me  hAd 
nut  bt  that  tioio  been  at  all  HM ;  that  cdoaciotta 
of  bla  ndooeoeOi  and  that  h^  had  ob  tbiti  aft 
#011  ab  Ob  ^▼bfjrtortnbr  ooeabiob,  done  hisdatr 
iritb  patletice  And  Itebiper,  he  prefteot^  himMr 
Mb#e  the  odagfitfttateay  whereaa  bothioif  waft 
dftiter  for  hlikk  than  to  bbre  biade  hift  escape, 
And  that  iti  th#lr  proftebi^b  the  fitelock  Which 
te  had  ib  hf!i  hand^Hts  pfiaibiited,  abd  bppear^ 
AdtToha^  bete  atailfirbd;  abd  Ihattbere- 
Ihrb  it  Waa  ilbpoftaiblb  tb^  lybbl^  as  Ijrbelled, 
ooiild  bb  true. 

Ftoiti  thifti  which  waft  abid  to  be  the  btato  of 
tfio  cabb,  fbe  ptocibratbri  for  ib^  pbnnol  cobtMtd- 
dd  ilhi^  thbt  the  ly bel  waa  Iteoffieibot,  as  not 
db9crihlB|^  wtth  prMer  idabrbcy  th^  pavtiealar 
pbH  of  the  Mhtet  #hbt«  thb  penob  aopposed  to 
bo  ifabt  by  tbb  MiiMd  stbod,  abd  hia  sitaatioii 
irith  ii»peck  b  thb  pbimct  il  thb  time,  bebabfte 
th^l^y  the  paoM  Waft  db(>r{fod  of  the  Oppor- 
ItiBtty  bf  ittakinftr  Us  dbftnce,  by  Ibufadiog  it 
fbrticalirly  te  ^dmiiiibfttbbfib  #1ildb  he  Wiight 
btbtl  himftAf  of,  if  thepb^Uohand  iHimfidh  bad 
beeo  dfftiiodly  d«(bribed. 

To  tllH  il  «»lft  abd  ift  aba\f*Md,  Thbt  thf 
lybeR  ift  aft  pariicttlair  ab  the  Uw  rbqbir^,  de- 
•OribintK  the  Mitel  wh^rdthb  eibctfHob  Wftb  hftd, 
#bich  Ift  bH  lliat  thb  Iftbaio^t  scropdlo^ly  ^oiild 

^  Mpect  in  ftutoh  a  cbfte.  MMut^  clrcomfttairt^ft' 
cbbnot  be  IrabWn  to  the  phlsectilbr,  ^r  cortalnly 
dfltebTbreA  fat  hy  proof  op6n  the  iM:  ^Very 
ttircttlMtabcbof  the  oannH'b  owh  bfctib^  Iboftt 
00  nown  to  hiih  %  bnd  UbbvlbVe,  ff  iron)  thb 
ItoftitlOta  tft  biMbtiMi  in  #hfich  lib  Wift  bt  lh« 
tfbse  of  Ihb  firinf ,  hb  <6bb  tmm  thbt  it  ^o  im- 
MobiMb  hb  cottld  hb¥b  kilM  the  pbrabb  whom 
be  la  ch«t|pBd  to  hate  fthot,  dbsf^rtbrngf  bbd 
pi^Vibgr  thbbb  icirciimftmdeft,  bb  mby  hate 
atfHdftbfire  9hNib  Ibebi,  bat  cbiUttit  bfibct  to 
tbo  bfe^«icllf(»,  thbt  ho  dU  not  tbhititely  dc- 
fteribeii  ahobtioto  that  Wis  not  Iuowd  tb  hfm, 
bnd  which  deicribit^r*  perhabb  ertobebnaly, 
ttdgfht  minbtttir  bn  objitst  ^tecaaJbn  to  a  criteiaai 
C»  btfeftipo  JbaUeb:  wbaitRm  tbib^obfcction  b 
Ibb  IbihiiofthbiDiMiaibtAoblflfbt  tobet^pblM. 
'  Ml  fib  the  s^cbud  ^lacb,  t\ib  pncmltM 
f&r  the  pannel,  Ven^  Uhne^^ssarfly,  «ne  ftfaooU 
Qfiblty  tr  he  ift  ibisooebtof  ftrinir,  tnr^i^denn^to 
Ibre,  ihftd  in  iotee  ^e«preb  ineonaifttently  with 
ihftft  ^,  Idtegted,  that «<b  tteGtbrtogrottt  pbw- 

"HkittM  bailDoiliedty'ffuai^;  the  ofdeHn^ab 
bntal  a  d^lbdlMettl  &atteud ;  Ibb  calling  for 
the  regcAft^  troopa  to  f  opport  the  totf  ri  ^ard  \ 
tiie  inttmaliflin  to  ttte  commander  of  those 
trOOpa,  thit  they  aboold  have  orders  to  HVe,  hi 
taseofDO^fegftity;  and  the  dh'ection  to  the  pan- 
ttbl  to  si^pnort  the  «kOcotioA  of  the  sentence 
agaloftt  WilKm,  and  incase  of  a  Wolebt  tesrcoe 
ordeforcftflmfent,  to  rsjMelfbroe  byforob,  afbount- 
M  to  a  fittlwder  from  the  Ifiaghrtrbtii  16  firo, 
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#hbii  il  boebbte  beOelMiary :  abdlkatOM^iMent 
asaaalt  nlado  hy  thb  mob^  aaaibrasftid,  oilb 
stonesi  whibh  iivere  to  be  considered  is  lethil 
weapbbft,  ib  ordbr,  aft  the  Dftnpel  bdie? ed,  fti 
dtthry  bff  the  offender,  in  nopes  of  record^ 
him  to  life,  made  it  necessary  to  repel  f^ee  1^ 
force :  WheTelbre  these  drcnmstanoes  to  infer 
thb  order,  and  the  ? iolent  aMault  of  Ibemebii 
teentiOttbd,  onght  to  be  sostained  and  sdtaitlnl 
fb  proofs  as  a  total  defence  against  the  isdiet* 
ment,  bt  least  as  ctrcumstanoN  fit  to  nitiglli 
the  nnnishment,  and  restrafai  it  from  tfae  pm 
arimatia;  sioob  tho  pannel  being  versam  im 
/tcito,  and  engaged  in  the  discbarge  of  a  huM 
pieob  Of  duty,  if  any  excess  was  committed  )if 
him,  it  otigfat  not  to  be  btiended  with  eapihl 
podifthment,  but  odght  to  be  corteeled  txtratu^ 
dhtm^  accotiiidg  10  the  decree  of  the  texeoM. 
To  this  it  WbaansWOred,  That  though  it  i*«Kl 
true,  wbioh  is  tlol  at  bit  upob  the  paid  ef  tlM 
prosecutor  denied,  thbt  the'mbgisbillei,  opoft 

KapphshebftiObs  of  ifisoritors,  bed  an  sltem{A 
ft  mieot  resciw  bf  thb  terimittftl,  who  #tf 
ibmtboced  to dib,  had  ordmed  powder  asdhd 
to  be  distiibnted  m  the  ^td,  had  mcreslMd 
tlibir  numbeit,  had  eblutied  aftsistatoce  Ihm 
the  cmomander  bf  thb  iiegfolar  lroo|te,  widi  «• 
ftmrabce,  that  in  case  of  obcOsaily  they  tboBli 
be  bdthorised  to  fire,  had  dheeted  dre  {iftoad 
al  all  hasardb  to  soppott  the  ejrecatioo,  and 
brtfbnt  a  viblia&t  teftcdb,  And  had  e? ea  loM 
him,  that  in  caaeof  neoeaaity  he  wbs  tor^ial 
foii*e  hi  foMe,  it  Will  not  in  ihb  Iftast  iMK 
Ihftftthote  orA^bOold  iumiT  degree  JastS^ 
him.  exce|M  in  caso  of  necessity,  etc^tben 
hid  bobbin  bttbtasj^  towards  a  fioknt  reKO^ 
Whkd^  cottM  hot  QtfaeiWiae  have  been  pre? enied, 
ai^d  bxeept  all  the  proper  precaotSonft  fbr  dW- 
patfvg  otherwise  the  mbb,  and  fbr  legitioiilbg 
ih^  an  of  firing  npon  thbm,  had  been  jprenooiV 
tnftde  nse  of* 
l<Vr,  ib  the  first  plaeo,  bo  mdet'  fhua  isy 


civil  Vliagifttrate  whatever,  can  justify  a  buia- 
Hty  so  honid,  as  that  whidi  is  charm  «b  t)b 
panosi.  Usd  the  provost,  and  all  me  oiigb- 
trates  t>f  Bdinbnrgh  been  present  on  the  sjMt} 
and  hbd  th^  ordbred  biin  to  fire  upon  the  is>- 
nooentpeopfb,  when  Uibre  waa  no  itfttcaotelsr 
ao  doing,  tnose  ordesa  indeed  might  saljectlbl 
febagistmtciB,  as  weH  to  the  penaiconSBpiaM*! 
'  that  attend  murder,  bat  could  not  on  tbe  ksd 
•Oipiil  hibs.  Who  was uotat  aH  bound  to  ^ 
sbch  illegal  ordbra,  and  Wiko  therefore  acted  A 
Iris  peril. 

Iti  the  s^tod  place,  it  is  not  at  all  pretaadA 
nibt  tbe  pbonel  had  aby  ordera  expresffd  « 
implted  to  fite,  otcept  tite  violence  of  sail* 
tompt  to  rescue,  ma'dtbdirwiae  avoidable,  aii# 
ft  bkctjssary.  Hftd  that  been  truly  the  c^ 
Ihtng  posftiUy  mvht  hkre  hoen  mo  pimv 
duty  ,ite  reambg  the  prodamaliOn  oriSoobtedl)r 
would  have  made  it  justifiable;  andthlstbei^ 
gisbrates  knew,  Wlien  tbd^r  Ordered  aibmmijgg 
to  be  distributed,  and  inVlted  the  t«gular  bed)! 
fa  their  asftifttance :  hbt  ta!  il  hecftme  necyii^ 
When  there  Waa  no  hanhl  of  a  resOfS^Mib 
boy 'dis6rder  Was  isobght  to  be  fbeDedtgr^ 
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Ifgd  praootioii  of  r^iflff  tb?  pwMmtMHit 
irtiip|i  it  iotended  to  iDtinuq«te  nPte>P*  «l4  t^ 
pei)f«i^  tfM  IimooeBt  from  tfi^  g«Hy,  by  9^fr 
ia^  dM0  Dotior  to  gll  tboi9gk|t)m  pfO|49,  i^h^ 
witboat  toy  mmlevoleDce  are  mixt  w'uh  11^ 
mulli^dtf  to  «ep«irato  frwFn  tbo  iU  iv)f  «ouv>  '^ 
ff^  tHf  mfMt  crool,  M  w«l)  m  m^nstiAfible  i||^ 
fl^thmUiAy  tine  hoen  board  oft  to  vobow^ 
d^tbe  v^poQO  tb^t  worn  pMt  in  M)^  bfinbi  ^r 
ik^WIW^B  ^  <N  •ocnrity  of  ib^  ^pm^^  •ai  of 

6)  POi^^  t^  ueftroy  fo  mony  wooc^nlty  wbp 
d  |Mrt  in  fmy  ^moe  oQefidei 
par,  ttfi^ly,  tpoipgb  the  poooel  meotioofeid 
4)«  ^iW9g  of  otODOf.  oBd  the  syo  of  woq^ 
•f  tb^tim  Vitb  foi^o  bwrtf  recfeifod  t)ie|ry^. 
ir«oi»  yol  tba  lalrel  cb^^es,  aod  bf  f^4>pi^ 
l^t  Upo  cpimiofl  wof  cut  down  bieiloite  Ibi* 
Iri^ipff  piorooaliop  prewled  vpM|i  toy  ope 
49|b»;  bjff  flttty  tM, oo ibr «•  c^OcmrAed  t|ii(p 
^yeciitiop  of  tbo  8^iitei|oo«  wm  ovtr  i  be  allfiw 
00  dfuigeff  oor  cob  ho  in  tho«o  circffiniitaoctfii 
of  i  Micoey  noiiMroojon  F^tb  ftr^-^raiis,  or  otb^ 
fMrt^l  voepoofy  fit  to  defprao  or  doiltroy  a  do- 
jlacbm^iit  of  70  ditpi^iood  #ien,  w^  lof^dM^ 
ueom  0^4  Opreirod  baypnoU :  bow  tb«9  cffji 
tbrenepfioOtOrtboordoEadofeiHlWoi?  Afh^H 
act  h^bfop  f bwlutf ly  nooossary ,  aoipedotboofs 
|9%h|  Wo  bw  f«(uiiiM  09  that  oeoropi^y  ^qi#- 
f4  wUb  bif  orderp  :  but  wbfa  bio  alligolioBiy 
Itiovb  *f^y  ^ffo  truf ,  do  pot  poiot  ovt  fbis 
J«l#  OfiOiNNity ,  iiod  arp  in  xooli^  <#uodo4op 
Of^tiOflf  olfo  tbon  ^  c«stoij»ary  impertiooiicjo 
OP  ttipb  ocoofiiopp,  pf  flioffuiff  dirt  pod  a toofp 
pttbo  OROpptipDpr,  tbofi^b  M^  imoiirocptiop 
Iherebjr  given  might  perhapo  i^s^y  ^  oM^ 
JDMi,  un  dnfd^bioflr  opy  of  the  M/ofir^  fpjr  ^«r 
««otoi»»Ba9»  yet  tojb^  aoro,  it  cpiyU  ffpt  jfu^il^l^ 
ibe  dMightorwg  of  tbo  offeodor,  |pr  l«s  q^ui 
focb  in^porti^iopoe  io  a  fW  boyp,or  O^bor  idjlp 
BBC^lo,  OTBCHOO  Ao  ftviog  obprp  obot  upo9  pp 
nDocent  multitude,  vbpnby  niimb^  of  i^^ 
MGjily'o  Oi9|t900tp  Wttp  ((MW  ed :  an^  there- 
fifnii loppop  to  bo beyop#«U  pofibt,  fbo  ppouol 
m  fiod  no  oboller  friH9  ^oee  pr4m»  j^r  tbo 
fbOy  bo iow^^pei  )py  piMO  bi|n  to  fire;  pod 
ouiBt  tfaor^o  otpofi  or  $11,  upoo  bif  beip|r»  pr 


f»»* 


WboK  p  IMF  bpt  by  J*W  woapona  pu|  f* 
pt  liw  lifr  fhop  ^tlpcbpd,  bii)  IP  p«pp9n  of  tbf 


Jiot  being  guilty  of  the  fpdia  chanpid  opop  bun. 
Tbo  pnooraloio  for  tfaio  poopoi  podeai ooned 
4o  fio^ao  aijgomait  for  bi>%  in  a  late  c^fwlutiop 
4f  tbo  Court,  vbicb  ppeppinM  o  feutenco  of 
the  court  of  admiralty,  j^voy^Bodiog  uppo  an  io- 
In^aitortbotlooo^itoeqBOiipry  for  aoldioia, 
^bp  happeiiod'to  bill  io  tbp.ovoon^  of  their 
lUilly,  wbca  by  order  pt^pdjpg  cqivtom-banoe 
jOj^cm,  to jirove,  that  tbo  MiUiog  w:o8,oooeB«avy 
for  the  deienoo  of  tbeir  jirpf ,  toferiii^  from 
iMus  reoolution,  that  the  Court  di4  pot  thtub  it 
o^ooiopry  for  tbo  pannel  to  po»f  p,  tbpt  bp  w^ 
^  'dppgor  of  bia  Ujk :  pod  tbopgf)  all  tboi  their 
oloiqrf ptioD  nooet^T  HWbV  Werp  jgrpptod, 
•tb^  cooM  Jmto  op  peoefit  by  it,  bf^caopo  ip 
^is  ease  tbo  paoool  oeitbier  fki^  nor  <^  prer, 
tbffttbo^riogwhiob  bo  woe  poipopaUy  guiUy 
Ol',  opd  prdor^  wpa  oooopwy  for  tocuriqg 
tbo  onMiition  ta  that  tmot  that  was  ngiuiruttfii 
to  J4^  .qr  fyt  wcfpraipg  'tbo^^xj^bt^  9f  tfp 
frown,  Of  any  fiupect  • 


piocotiop  of  tbp  )apr^  4^  ua  i)pl^  of  tbf 

IW^Wrtf  of  *p  WWBi  «r  '»My  ^  *ny  Wbf 
Jpc^  bo  d9|iMpi§  my  1^  ^hofp  wpppona,  00^ 

Wily  ifb«»  Wf  owo  1Mb  n  p)t||  po  te  in  (iou^i 
iw  bf  fliw«^  »w»b?Wy  ?»fw  ir^iw* «««« 

IMP  pf  tbeo^,  bp^  |%>  woo  ihpro  ip  upminepit 

d^Hmr,  tbpf  bo  iM|  by  ?w^  w?f  b0  ifmm  % 


puoptp  bn  ya»f  >  ymr4  mmm  jft  ^ 

of  l^pfp  Ypipcotf :  b»t  «bW  fbo  life  of  tl|0 
QffiF^  If  WPW  *4>  po  4pflgpr,  prbfu  h)f  dffir 

4fiff  w*«PSF«»n|yc»U  !WW#^wrrt»f  »«r 

£ati90  ^  m  Iffi^h  !9r  frf  W  PWpif  allpp  pf 
t|>f  WWBjfty  of  thf^  omoB,  pr  dip  pwwrfft- 

Moo  of  %  iWfff^y  « liifrty  ff  w  wtect,  fp 

QMuke  iioe  of  nwrtfl  weaoono.  which  mav  Mr 
jW>y  PI  «W*BO|y'#  moplli  OfpepijiUy  ppi^r 

w  w  tbopj,  ipbft  »w|r  bf  fe  wf^ 

piMpi  from  rtf  ronoipiitip  pf  jibpppwir^  of  Jopti- 

Omr  hMBmdpt,4o  0KPP(9I|  tf»y  cppptOB^Ooe  ^ 

or  abpHpr  for  )b4»  uibwMn^  f^' 

M#  !H>V»PrfWfJ«vW  oe^r  aJliid  to  tbi^, 
thp  jmM  #  IWrtopoe,  thp$  jieiog  9€mn9  to 
^^  of^  iim^lfMl  pith  tbo  ef  ooi^fiop  of  tepi 
onfoia,  ppy  opcofs,  that  ^  Mf  of  dn^crotiop  bp 
m.y  hppp  boittt  goiJty  of,  o^OO^  be  pMW»hpjl 
f^  pr^mr^  P«W  ^  bf.  ijfpplW^ ;  for  *^>» 
ohiripo?,  tbo  Hfjoifi  rppo«od  io  \mj  pod  lb®  wif 

fiocMfl  |bw9  him,  ifPf  po  mpro  iboo  to  top 
I  OiMCpiipo  peif^pto^,  ip4  jtp  ref i«t  apy  ¥|p. 
H  o^tooi\vp  40  rofoop,  wbich  ibopM  disappoint 

^  pjQBoiMxop  o^'/yi«i  bMF-  NpF  jo^bon  tbo  otpir 
lesupe  of  ibp^<iwrt  pf  ^ogioiiry  wpi  o;K«(^fitofl> 
when  tbo  crimioal  WM  hapfped  pp4  out  down, 
before  ppy  jfpnm  w^t  4bo  Inip^  rw^  H> 
tbe  tmoooi,  po4  lb(B  4o|iy  expected  froofi  him 
oeosed ;  he  was  no  longp r  an  officpr  omployoj^ 

40  thof  09^  for  fi4k|h  ^  flio  prpio  ypre  lop^ 
ami  bif  pptipnf  oppie  lo  ho  piitiiifptpd/^f  ^y  ^ 
sppue  ruloO;  tbpt  o^oubi  bovo.mf  $|p  tbppi  (pwfof 
pr  uolpp^ol  upop  ofory  pi^^iopry  fWppfio»» 
where  ^m  ppr|icolpr  dow^  IhnOilned,  ppfl 
wthoro  np.ppcp^flpry  ow^nco  ipaa  m^  ^i«V- 

And  Miprpfprp,  as  p  ip<^  opfoo,  tbp  ppomI 
a|uo4  bo  cpovipqs^,  <tbp^  ootlMpg  pboct  of  boiofl^ 
CQOi^tiiloil  ip  iipaaodif  to.dppgpr  iff  d^b  ,wttbr 

opt  firipg,  mM  m/ffff  bifn  ff  hw|roM  u^ 

O^pg  pimMt  loaded  W^o  arops,  be  IPOft  ip  opn- 
.•Ogoeooe  o«hop^)pike,  i;^  ip  Aho  PMf  io  OMO** 
tiQii,  no  490gor  of  li^  wbiob  Jbe  mm  oflt 
J|po;ro  ppi^odT  ^i*^  j|b>«Ot^wipl  hifa  and  lMf 
guard,  no  was  absolutely  inexcusable  for  firing, 
ppd  thpo  tbensfpre  bio  pmipluevoi^  and  Mfoo- 
lariops  pot  OBiust  bp  pttc^ed  w^h  .tbo  Vgf^ 
poualty, 

Ap  pnnoa  BOO  Fbo  pp»obs,  pud  witfio^ 
jupt  cppsp  dop^f  opoAor  Bipo  thoogb  mam, 

u4  in  00  par^iflolar  tri|«t  or  cpo^dooop  wilfi 
hips,  tbelpor  pppvidorsAOddmBOOl^POOOMK- 
derpr;  bpt  pvlien  tbo  capMio  of  o  city  goonl, 
|vbo  hpp  opormed  forpp  comoMtM  tp  hia  oaie, 
Ipr  Ibo  good  aod  salotv  of  the  ppoMnooity, 
ibiobf  fit,  upon  ppy  Alight  ofieooo  or  pvooooa- 
tiop,|o  turn  thosp  «mp,  pa^  tbpf  tbroo  uptfi 
i>jR|QW  «f  ^^i9m  ^^¥f&^  §•  JOoV  OP  ioo»- 
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ebntly  assembled,  be  is,  in  additioii  to  the 
slaughter  and  destruction  Uifat  ensues,  s^uilty  of 
\be  most  notoriout  breach  of  trust,  and  for  an 
example  to  otbem,  whom  it  may  be  necessary 
for  the  p:ood  of  the  community  to  trust,  ou^ht 
to  be  punished  in  the  most  severe  manner, 
^len  so  trusted  are  under  double  tyes,  ffbr  besides 
the  p^eoerai  obli^tions  of  duty  aod  humanity,  a 
particHlar  confidence  11  reposed  in  them,  which 
Iti  the  peril  of  their  lives  they  oug^lit  tdknswer. 

The  procurators  for  the  pannel  complained, 
That  in  the  indictment  he  was  char^ra  wUh  a 
tricked  and  malicious  purpose  of  destroying, 
.mounding,  and  maiming  numbers  of  his  ma- 
jesty's subjects  ;  and  by  the  pannel's  sober  and 
modest  deportment  on  former  occasions,  and 
the  whole  circumstances  precedent  to  the  me- 
lancholy accident  now  in  question  j  endeavoured 
to  shew  that  he  had  no  premeditated  malicious 
design.  *  But  this  again  was  to  no  purpose :  the 
prosecutor  never  heard,  nor,  so  faras  be  knows, 
«did  ever  any  man  before  this  time,  complain  of 
the  wickedness  orinhumanity  of  the  pannel,  and 
he  has  received  no  information,  by  which  he 
can  be  induced  to  think,  that  for  auy  consider- 
able time  before  the  fact  complained  of,  the 
pannel  had  premeditated  the  destructive  action 
of  which  he  is  accused.  But  then  his  procu- 
rators very  well  know,  that  firing  and  ordering 
to  fire,  imply,  and  are  proof  of  a  wicked  and  ma- 
licious purpose  of  destroying  those  tliat  are 
fired  at  ?  •  malitia'  and '  propositum  pnecedunt 
ictum,'  in  the  construction  of  reason  as  well  as 
law,  and  whoever  wilfully  murders  and  destroys 
his  majesty's  subjects,  most  be  demeaned  as  a 
•murderer,  if  his  malicious  purpose  preceded  the 
drawing  of  the  tricker,  or  giving  the  orders,  one 
moment,  as  much  as  if  it  had  been  preconceived 
i  \^hoIeyear. 

These  shews  of  defence,  rather  than  defences 
being  removed  ;  the  next  thing  that  comes  to 
be  considered,  is  the  history  of  the  pannel's  be- 
haviour, during  the  melancholy  transaction, 
•ivhich  his  procurators  offered  to  prove,  and 
insisted,  would,  if  proved,  be  a  sufficient  de- 
fence against  the  facts  charged  in  the  lybel. 

But  in  this  the  prosecutor  can  by  no  means 
agree,  tor  he  takes  it  to  be  extremely  plain, 
that  every  single  circumstance  alleged  by  the 
pannel  may  be  true,  and  yet  it  mav  also  be 
true,  that  he  with  his  own  hand  nred,  and 
killed  one  or  more  of  the  innocent  people, 
and  that  he  ordered  the  men  under  hia  com- 
mand to  fire. 

It  may  for  example,  possibly  be  true,  that 
be,  at  some  period  or  another  of  the  action, 
called  outtoihe  multitude  to  standoff,  or  that 
■he  would  fire;  that  he  at  someone  pointer 
•  another  of  time  prohibited  the  men  to  nre,  and 
atrnck  down  the  pieces  of  such  as  were  pre- 
senting them  ;  and  ^et  it  may  also  be  true,  that 
he  at  some  other  point  of  time  gave  the  predse 
word  of  command  to  fire,  and  aetnally  fired' 
the  piece  that  was  in  his  hand :  before  be  lost 
his  temper  he  might  have  threatened  only,  be- 
fore he  took  the  resolution  of  annoying,  as  well 
w  after  he  laiv^tuiflohief  done,  he  might  have 
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endeavoured  to  prevent  a  patlicolar  act  of  m- 
humanity  ;  but  bis  doing  so  at  certain  periods, 
is  no  conclusive  evidence,  that  at  other  pointa  of 
time  bis  conduct  migUt  not  have  been  very 
different. 

Were  his  giving  orders,  or  actual  firing  da* 
bious,  the  circumstances  mentioued  for  the 
tiannel  miglit  create  a  strong  prestamptjon  for 
Dim:  but  if  it  shall  be  prov^,  as  it  is  charged 
In  the  lybel,  that  he  actually  fired  the  piece  in 
his  hand  oflener  than  once,  aod  'gave[poaitive 
orders  to  fire ;  what  can  it  avail  him,  thAt«  at 
some  other  periods  of  the  fray,  he  behaf ed 
himself  in  «  di£ferent' manner,  since  both  the 
one  allegation  and  the  other  may  be  true  ? 

But  the  procurators  for  the  pannel  Snatsteiiy 
'That  though  the  proposition  they  undertook  to 
prove  was  m  some  degriSe  a  negative,  yet  it  was 
so  circumstantiated  as  to  be  capable  of  a  [loaitive 
proof*  for  they  said  that  credible  witaesaea 
could  be  produced,'  who  would  iuform  the  Oomt 
and  jury,  that  during  the  whole  fray,  they  kept 
their  eyes  upon  tbe^  pannel,  and  were  attentive 
to  his  actions ;  ^ud  that  they  could  take  upon 
them  to  say,  that  thorow  out  the  scuffle  he  M 
not  ftre  his  piece,  nor  order  the  guard  to  fire,  hot 
that  he  threatened  to  fire,  whicn  might  by  per- 
sons at  a  distance  who  heard  the  w(^  fire  only 
pronounced;  be  mistaken  *  for  a  commimd,  and 
that-  he  presented  his pieeef  only^  in  a  menacing 
posture,  but  without  nriiig,  which  might  have 
misled  the  spectators  into  an  opinion'that  be 
did  fire,  though  he  really  did  not ;  if  any  one 
who  was  near  him  happened  to  dtschaige  ho 
shot  about  the  same  time. 

This  reasoning  hoWever  is  manifestly  Me> 
tive,  because  the  evidence  of  the  witnesses,  who 
shall  say,  they  did  not  see  or  hear,  bears  no 
proportion  in  point  of  weight,  to  the  testimony 
of  those,  who  shall  upon  oath  positively  aay, 
that  they  did  hear  or  see.  ' 
'  And  besides  the  obvious  reason  for  maiatain* 
ing  this  distinction  in  the  common*  case,  there 
is  a  particular  consideration  that  supports  it,  ia 
the  case  of  a  fray  or  tumult,  where  shots  are 
fired,  murder  ensues,  and  there  is  a  generd 
confusion  and  surprize.  No  one  couki  possi^ 
biy  be  so  interested  in  keeping  his  eyes  upon 
the  pannel,  when  it  could  not  be  farseen  there 
would  be  occasion  to  gi?e  eviilence  touching 
hrs  behaviour,  as  not  to  l>e  lyable  to  be  carrin 
off  from  that  object,  u|M>n  any  fresh  siuprize 
that  happened  in  the  tumult :  the  firing  of  a 
shot,  the  flinging  of  a  stone,  the  exlraordioaiy 
behaviour  of  any  one  of  the  multitude,  or  of 
the  guard,  might  imperceptibly  have  draws 
the  eyes  and  tittention  of  any  spectator  from 
the  pannel,  to  that  new  object,  and  prevented 
his  seeing  or  bearing  what  he  said  or  did  in  the 
mean  time  :  and  therefore  no  witness,  er  nam- 
ber  of  witnesses,  who  sboiild  fake  upon  him  or 
them  to] say  absolutely,  that  the  pannel  did  not 
at  any  period  of  the  fray  fire,  or  order  to  fire, 
would  at  all  be  credible ;  at  least  most  oertaialy 
they  could  not  be  credited  against  such  witnesses 
as  should  positively  say,  tbattbey  saw  ar  beard 
him  fire,  or  order  to  fire^" 
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'  If  witoeises  shall  «iy  against  the  ptnnel, 
that  they  saw  him  preseot  his  piece  and  fire, 
'and  for  X\it\T  causa  icUntuc  shall  a?er,  that  they 
obseryed  iire  and  smoke  issoing  out  of  the 
muzzle  of  bis  piece,  and  a  man'  drop  down 
dead  in  the  place  towards  which  be  pomted  it, 
will  that  etideuce  be  sufficiently  contradicts 
by  persons  who  may  say  they  observed  no 
3uch  thing,  or  that  others  of  the  g'uard  fired 
about  the  same  time,  and  at  the  same  place  ? 
It  is  humbly  thought  it  cannot,  because  this  is 
setting  up  a  negatire  evidence  only  against 
positive,  which  neither  law  or  reason  permits. 

And  if  credible  witnesses  shall  aver,  that  the 
captain  distinctly  ordered  the  guard  to  fire,  can 
it  avail  him  that  other  witnesses  heard  him 
threaten  the  erowd,  that  if  they  did  not  retire  he 
would  fire,  without  hearing  the  positive  orders 
lor  firing  given  P  In  a  tumult  every  individual 
cannot  pOssibTy  hear  every  thing  that  passes ; 
butthenit  is  no  evidence  that  particular  words 
were  not  uttered  in  a  fray,  tliat  sotne  persons 
present  at  a  fray,  did  not  hear  Or  attend  to  them. 
And  the  pannei  ii^  framing  his  defence  on 
this  article,  does  not  seem  io^tiave  attended  to 
what  is '^^r^ly  libelled  a^ikiuM^him,  that  In 
great  ang^^  he  said  to  the  tnen  under  liis  com- 
mand, u^off  their  firing  over  the  heads  of  the 
mnhitode;  Level  your  i^ieces,'  and  be  damned. 
Will  tfairdircumsunce;  shodid  it  be  proven,  be 
at  all  consistent  with  that  pa;t  of  the  defence, 
which  tends  to*  render  tlie  expression  fire  dubi- 
ous? If  the'  pannel's  passion  amoved  him* to 
utter  the  exfiressioii,  level  your  pieces,  and  be 
damned  ^  Is  it  at  all  doubtful  in  what  sense  the 
word  fire  was  prohodnced  f  These  things  are, 
it  is  tbousrhty  too  plain  to  be  further  insisted  on.* 
The  only  rcmaming  circumstanctej  on  which 
the  procurators  for  Uie  pannei  Seemed  to  lay 
stress,  was  the  condition  of  his  titfeTock,'when 
the  action  was  over,  and  his  voltintary  pre- 
'sentinl;'  himself  before  the  magistrates,  when 
he  could  have  made  hisevcape;  from  which 
-they  would  have  inferred,  an  impossibility  that 
lie  was  guilty  of  actual  firing,  his  firelock  ap- 
pearing not  to  have  been  discharged,  and  a 
atrong*  improbability  that  he  was  cooscloos  of 
having  given  any  criminal  orders,  since  with- 
out necessity  he  freely  presented  himself  to 
justice.  * 

Now  as  to  these  matters,  it  must  be  ob- 
served, first,  that  the  condition  in  which  the 
paunel's  firelock  appeared, can  yield  no  evidence 
for  him:  A  piece  that  has  been  fired  may  be 
re- loaded,  and  su  cleaned  and  brushed- up,  as 
|o  leave  no  vestige  or  mark  of  the  former  firing ; 
and  the  piece  which  the  pennd  made  use  of  in 
firio^,  might  have  been  changed,  and  another 
produced  to  the  magtstrateo  in  the  room  thereof. 
But  2dly,  the  indictment  no  where  avers, 
tbat  the  pannei  made  use  of  his  own  piece  when 
he  fir«u.  Where  he  is  first  charged  with 
firiug^,  no  nfore  is  said,  than  that  he  levelled 
the  firelock  that  was  in  his  hand,  and  fired  it  at 
Charles  Husband.  Now  the  fiivlock  that  was 
hi  his  band,  might  have  been  that  belonging  to 
another  man,  as  well  ^s  bis  own :  And  in  the 


other  part  of  the  iiidictnaent,  where  he  is 
charged  with  firing,  it  is  said  tbat  he  made  use 
of  a  musket  or  firetock  that  was  in  his  hand» 
having  eitiier  re- loaded,  or  caused  to  be  re- 
loaded his  own  piece,  or  having  taken  another 
nut  of  the  hand  of  one  of  the  guard :  So  that 
the  lybel  in  every  article  of  it  may  be  true,  and 
proved ;  and  yet  it  may  ^  also  true,  tiiat  the 
pannei  did  not  fire  his  own  piece. 

And  as  to  the  article,  that  the  pannei,  con« 
scions  of  no  guilt,  appeared  voluntary  before 
the  magistrates,  when  he  could  easily  hav^ 
made  his  escape:  It  can  possibly  inf^  no  pre* 
sumption  for  his  innocence,  if  the  facts  charged 
in  the  indictment  are  made  good.  Whoever 
shall  be  satisfied  by  the  proof,  that  the  pannei 
acted  in  manner  (ybelled,  most  be  convinced 
that  he  was  governed  in  his  actions  by  no  prin- 
ciple of  discretion,  and  must  therefore  lay  no 
weight  Upon  an  act  of  his,  which  can  yield  no 
inference  Unless  he  is  supposed  to  ha^e  been 
governed  by  discretion  and  prudence. 

Having  thus  run  over  the  several  circum*' 
stances  of  the  pannel's  narrative,  the  prosecutor 
apprehends,  he  may  safely  conclude,  that  they 
cannot  jointly  or  separately,  be  sustained  as 
a  defence,  against  the  charge  laid  in  the  indict^ 
men(;  Because,  though  every  circumstance 
alleged '*were  undeniably  proved,  the  unhappy 
pannei  might  nevertheless  he  guilty,  and  a  po- 
sitive proof  of  the  facts  charged  must  neces- 
sarily prevail  with  every  unbiassed  jury-man, 
tojom  in  a  verdict  against  him. 

The  prosecutor  is  nevertheless  far  from  wish- 
ing, that  the  unfortunate  pannei  should  be  de- 
prived of  an  opportunity  of  laying  every  cir- 
cumstance that  may  make  fur  bis  defence  be- 
fore the  jury  by  pr6of,  though  he  humbly  in- 
sists they  cannot  be  sustained  as  a  defence  re- 
levant to  assoilzie  from  the  indictment.  It 
IS  possible  the  fact  may  come  out  otherwise  in 
the  trial,  when  witnesses  are  upon  oath,  than  h 
did  when  the  examination  was  taken  in  the 

S recognition;  and  should  tlieproof  of  the  in- 
ictment  be  in  material  circumstances  defective, 
the  evidence  offered  for  the  pannei  may  have 
its  weight ;  wherefore,  so  far  as  the  forms  of 
the  Court  will  allow,  the  prosecutor  makes  no 
opposition  to  the  indulging  the  pannei  to  brings 
what  legal  evidence  he  can,  for  the  information 
t)fthejury. 

It  is  far  from  being  the  interest  of  the  crown, 
or  of  the  public,  that  an  innocent  man  should 
suffer ;  but  it  is  greatly  the  intcrestofbotbftbat  a 
fair  and  strict  inquiry  be  made,  where  the  guilt 
lye^,  when  a  massacre  so  cruel  and  so  danger- 
ous happens,  to  the  end,  that  if  the  officer,  who 
has  power  pot  in  his  hand,  for  the  preservation 
of  the  peace,  and  for  the  protectior  of  the 
people,  should,  from  any  unjust  motive  what- 
ever, make  .use  of  that  power  in  bread  of  the 
laws,  to  the  destruction  of  the  people  he  may 
be  made  an  example  to  restrain  oths's  in  the 
same  circumstances,  from  the  like  oonstruus 
and  dangerous  abuses  in  time  coming 

In  respect  wlierenf,  &c. 

Sic  Subscribiturj        Dt;N.FoRBES.  ' 
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Trial  of  Captain  Portions t 
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InroRMATiois  for  John  Torteput^  late  Gsptain 
Ueatepant  of  the  Chy  IJiiard  of  £«Kn- 
burgfa7  ag^st  hia  Majeety's  Advocat. 

The  Paonel  stands  indicted  at  the  instance 
of  bis  Majesty's  Advocat,  for  his  bigbness's 
interest,  for  the  cntDf,^  of  murder,  and  slaughter, 
maiming,  and  wouMing;  and  the  facts  char* 
ged  against  him,  from  whence  these  crimes 
are  pretended  to  be  inferred,  are  tliese  follow- 
ing ;  That  the  pannel  being:  one  of  the  cap* 
tain  lientenants  of  th(?  said  city  goard,  was  by 
the  magistrates  of  the  city  ordered  to  attend 
with  a  detachment  of  about  seventy  mop  of 
the  said  guard,  at  the  execution  of  Andrew 
Wilson,  seDteneed  to  be  banged  by  the  High 
Court  of  J  U8ii0iary ;  and  that  the  said  Andrew 
Wilson,  havipg  bung  upon  the  gallows,  erect- 
ed for  his  execution  in  the  street  called  the 
Grass- market,  until  be  was  dead,  at  least  for  ^ 
considerable  time,  and  so  loogt  that  there  was 
ground  to  conclude  he  w^s  dead,  be  the  said 
pannei,  conceiving  a  vi4ckcd  and  malicious 
purpose  of  destn)yins*,  wounding,  and  maim- 
ing the  persons,  mhaliitauts  of  the  said  city, 
and  others  aasemhled  at  the  said  executioot 
didf  without  any  Just  cause  or  necessary  oc- 
casion, order  tlia  said  detachment  undor  his 
command  to  fire  upon  the  people  so  assembled ; 
and  that  some  of  the  ombii  having  fired,  as  h 
would  seem  the  pauael  apprehended,  over  th^ 
lieads  of  the  multitude,  witn  lutentton  to  avoid 
doiqg  then  barm,  be  the  said  panne!  did  with 
threats  repeat  his*  commands  to  fire,  ealUii^ 
cut  to  the  men  to  level  their  pieces,  and  b^ 
daomed,  or  words  to  that  purpose ;  and  that  at 
the  same  time  he  levelled  the  firelock  that  was 
in  his  own  hand,  takinff  aim  at  one  Chariea 
Husband,  and  having  Bred  the  said  finslock, 
the  said  Charles  Husband  immediately  dropt 
40  the  ground ;  having  reoetlred  a  wound  ur 
wounds  by  buUetsor  brge  drops  of  lead^  wbera* 
of  be  died  in  a  short  space ;  and  that  by  the 
pannel  his  said  example  and  command,  save* 
tab  of  theeaid  guanls,  to  the  number  of  a(ipot 
twenty,  did  at  the  same  time,  or  soon  tbere- 
afbr,  fire  upon  the  JouQcent  multiindei  by 
whieb  fire  two  other  persons  were  killed,  and 
several  others  wounded,  maimed,  or  hurt; 
and  that  the  said  pannel  having  thereafter 
marebedofi*  the  sain  detachment  of  the  guard 
into  that  part  of  the  street  aforesaid  called 
the   IVest-bow,  he   did  again,  without  any 

1'ust  cause  or  occasion,  order  the  men  under 
lis  command  to  fiice  about  and  fire  upon  the 
people;  and  that  at  this  time,  the  said  pannel 
did  fiiB  a  musket  that  was  in  bis  own  band, 
having  either  reloaded,  or  caused  to  be  rdoad- 
ed,  bis  own  piece  or  firelock,  or  taken  another 
out  of  tke  hands  of  one  of  the  guard ;  and  that 
severalsof  the  said  guards  did  upon  that  second 
example  and  command  of  the  pannePs,  fire 
upon  the  multitude,  by  which  fire  three  other 
persons  vere  killed ;  at  least  that,  by  the  said 
firings  ofthe  pannel,  or  of  the  firings  of  the 
mher  menia  the  laid  detachment  of  ue  guard, 


proofing  from  the  pannel's  order  and  ex- 
ample, the  several  persons  meutiotted  iutbf 
indmtment  to  have  been  killed,  maimed,  or 
wounded,  wene  all  respectively  killed*  wonoded 
or  maimed :  Whereby  the4)aiittel  ia  guilty  sf 
the  killing,  wounding,  or  maiming  the  said 
persons;  at  le^stb  ait  and  part  thereof,  or  ac» 
cessary  thereto ;  from  whence  the  indianient 
concludes,  that  the  pannel  ought  tp  kr  poniabed 
with  the  pain^i  of  jaw,  i,  c.  ciq^itally. 

To  this  ipdictment  the  pannel  pleaded  not 
guilty  ;  lor  that  be  hiul  at  no  limCt  duriug  tk^ 
execution  of  Apdrew  Wilson  Murfwid,  gfrqi 
any  order,  or  sbewf d  any  fxumple  lo  the  paid 
detachment  of  the  guard  theu  tioder,  or  thai 
oaght  to  have  been  imdcr  his  cpmiDaod,  to  fiif 
upon  the  multitude  pis  i^ssembled ;  ^  tbiU  bf 
did  at  no  tia»e  fire  any  piece  or  firelock  lui»- 
self  upon  the  seid  croud  i  tkat  though  it  nugkit 
be  true,  tlvit  at,  or  ^bout  tbe  tiose  of  tbe  m 
execution^  aeveral  perspos  vrere  Icille4  m 
wpunded  by  tbe  firm^  of  that  dr»<cKiPfHl 
of  the  ruard,  irhicb  mdeed  ouf  bt  to  bar# 
been  UDoer  the  paouel's  cpmmand,  m^  which 
he  does,  with  great  grief  and  sorrpw,  nqgrcte; 
yet  that,  aa  sujcb  finu;  proceeded  wlioU|r  6ap 
the  men  in  the  ^id  o^ta^^bm^o/^  without  any 
order  or  e^naofle  from  the  p^ni»^  so  )ie  codi 
not  be  chargiid  tberewitb»  bAwever  fttal  sr 
tragical  the  csmev<f3>^^  of /Hidi  firing  usif 
have  proved. 

That  though  tt^nmnel,  as  cpnscioc^  of  Ui 
own  mnocence,  could  safely  nest  Us  tii^  i^ppn 
the  denial  Af  t^c  fiMU  aforsaid^  and  upeo  mA 
IMPoof,  as  be  cooid  bring,  by  the  er^deiMMi  if 
mnltltndes  of  perawu  of  undoubted  cnediln, 
who  happpufid  tn  be  present  ploae  by  Imn, 
during  this  nnbappjr  aoene^  tii$t  be  wae 
newMBs  instrumental  in  tl>e  kdling  nr  wound- 
ing the  seid  persons,  but  iUipt,  Dfon  Mie  cok- 
trary,  he  did  all  Ibet  was  in  m  (M^wcr  to  pm- 
vent  and  restrain.tbe  paid  Aring  «|MI0  thr  snni- 
titode;  yet»  that  he  was  adiisedhy  bis  conpud, 
that  they  could  not,  during  the  qondorfing  9f 
bis  trial, ceusistent  with  tfirir  duty, anwui 
the  pannel  to  omit  or  abandon  any  drfrirr 
thi|t  was  competent  to  Jiim  in  law ;  ^od  that 
therefone,  as  by  tbe  law  of  Scotland,  the  ply- 
ing to  an  indictment,  upon  auppooed  fsicia,  m 
no  legal  admission  of  such  fiucts,  the  paiMiri 
was  ait  libestyln  ]dnad  any  edssr  nxceptiMs  thin 
lay  against  the  |brm  nf  his  indictment,  nr  esen 
to  plead,  that  though  such  firing  had  prn- 
oeeded  iirom  his  order  or  example,  yet  cvun  in 
that  case,  such  firingi^  and  the  coneequenoes 
wherewith  it  was  atteuded,  was  not  smAjliis^ 
to  support  the  chaige  u^ainst  the  pannel,  erf 
the  criflses  of  either  ouirdcr,  alau^bter,  maim- 
ing, or  wounding,  nr  to  rc^ader  him  ohnoxioiss 
to  tbe  pains  libeliad. 

And  in  the  entry  of  the  debate,  the  praon- 
rators  for  the  pannel  nsk  liberty  lo  ofier  tp  thw 
Court,  a  full  recital  of  the  behayioor  of  tbp 
pannel,  during  the  execution  of  tbe  said  Ait*^ 
drew  Wiboii,  and  for  oome  abort  spi^je  pr^ 
.vioos  and  anboc^ent  thesein;  and  ab^  t* 
offer  a  jhprt  jpetotion  of  wbM  mm^  appnbM«l 
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itts  the  cftosey  tbtl  tte  deeatm  of  the  ttia 
Amlreiv  Wilioa  wm  adeaded  widi  sveb  as  no- 
itsaal  eooflueoee  of  people^  and  waa  OTiicrcd 
ID  be  guarded  and  etenecn  byaoeb  a  ou- 
jiierous  and  anaeeinlofned  anoed  fbree. 

Tfatf  taid  Aadreir  Wflson,  along  with  eoe 
Kobertaon,  and  otben,  had  been  senteoced  tn 
death  Bt  ywkv  lordships,  for  robbiog  one  of 
the  colwcton  of  hfai  mafcstj's  rerefiiie  of 
conaideraMe  Miiis  of  mooejr  of  the  public ; 
and  whife  they  lay  under  their  aentence,  they 
were  allowed,  as  naoal,  to  go  lo  the  church 
^jOinin^  to  the  priaoo,  lor  the  benefife  of 
divhie  serriee^  imder  the  eostody  of  a  small 
detachment  of  the  city  goard ;  and  while  tlie 
coovidi  were  thus  at  chttrch,  fiobartMo»  one 
of  Ihetn,  found  means  to  escape  from  bis 
keepers  of  the  gnerd*  by  aoddenly  jnmpihg 
•ver  a  pew,  and  getting  ont  at  the  door  of 
Ibe  ehnrdi ;  his  retreat  apparently  being  fii- 
toured  by  the  mob,  or  lowest  sort  of  the  peo- 

e,  he  easily  made  bis  escape,  without  hanog 
n  et er  smoe  orerlaken. 

Ffom  this  escape  Of  fMMson^a,  sofavonred 
by  the  mob,  and  from  strsng  swmiaes  and 
attgge^oBs,  Aat,  at  theeieeutlonof  Wifaon, 
a  reacne  was  intended  by  the  mob,  which  in- 
deed there  waa  a  ireaaonaMe  grooud  to  appre- 
hend ;  because  the  commons  have  fmlribed  a 
^iuictous  and  absurd  cobceit,  as  if  the  robbing 
ef  the  public  money,  was  a  crime  more  par- 
tieoable,  than  prirate  robbery :  therefore  it  was, 
«a  the  |Ainnel  apprehends,  that  the  magistrates 
Hf  the  city,  from  a  sense  of  their  doty  to  pre- 
teutlhe  etecutionof  the  lawa  being  any  fur* 
iher  defoated  by  the  rescue  of  Wibon,  took 
Hie  autmyeai  pkrecatitions  that  the  ekeeutioo  of 
htm  abouM  be  made  effectual. 

lu  ooosuquenoe  wheteof^  aa  would  aectai,  the 
jpHiTOsl  of  the  cnty  sent  for  the  panncfl,  in 
whom^  he  must  tsfce  the  liberty  to  say,  coufi- 
deace  was  generallv  put  upon  diose  difficult 
oeeaaioitt,  and  told  htm,  that  tliere  being 
yiett  appiehrtirtOits  of  a  mob  at  Andrew  Wil- 
•00*3  execution,  that  therefore  there  was  a  ne- 
cessity to  ht  wMl  pre|[Mired  to  prevent  their 
desigis ;  and  for  that  end,  that  he  would  have 
the  whole  tdhy  gwM  to  attend  at  the  etecotiou, 
Im  faanng  giien  Ordento  the  town  treasurerlo 
Bnush  the  m^  with  powder  and  shot,  and 
•wch  Other  mllftairy  amnmtiEtion  as  Might  be 
ttfeeesaary  forlhO  use  of  the  mite  in  maintaining 
Ibe  peM^  of  the  town,  and  auppotthig  the 
«9teeutiOo  ttf  the  lai^s.  And  this  confoi^ce 
with  the  provost  taipiMmed  utKMi.  the  mooil^ 
Jireeeding  tbeexecoHou  of  Wilson,  wlilch  fcf- 
fewed  ^n  the  Wednesday  tliareafter.  But  H 
aeema  tbo  thsgfslraies  of  the  tf^,  not  thfoktiig 
even  this  preeautfam  sufficient,  ufpon  the  Tues- 
day thereafter,  ttie  provost  sent  the  pauncA 
4rith  a  letter  to  i^eneM  Bloyle^s  residiug  near 
Ite  d^,  and  'i6hiOf  commander  of  tlie  Artes 
in'Soottahd,  telling  the  pannel,  that  the  hnport 
of  this  letter  «Hm,  d«nrfng  from  th^  general 
OB  order  f^  k  Jmrty  of  the  regiment  lying  in 
the  OitoflOu-<|r«te  lo  'enter  the  eity  fa  thing 
*9mj  iiaeonutoon,  exie^piin  the  eifO  df  tirgaot 
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neeesiity)  m  otAei  to  over-awe  the  man,  aud 
thereby  nsaintain  the  peace  during  the  said 


^  It  aeems  this  letter  to  the  general  induced 
him  to  Send  a  verbal  message  in  retnm  thereto^ 
by  a  person  of  known  hooour  and  veracihr» 
major  l>Hd,  of  that  regiment  now  himr  ia  ib« 
Caiiioon-gate,  who  md  tho  provost,  that  the 
ceDeral  wauled  to  know  of  him,  what  part  the 
kiog^  troops  were  to  aet,  and  witat  precau* 
tions  had  been  taken  for  preventing  any  inaull 
or  invasion  that  might  be  made  upon  the  troopa^ 
or  what  loigth  these  troops  might  go  in  the 
case  of  tttiMilt  or  disturhance.  To  which  the 
provoat  made  answer,  That  there  waa  no 
reason  to  appiehcnd  any  inooovcnienoy  would 
happen  to  the  king's  troops,  because  he  wonkl 
have  them  only  to  parade,  for  a  terror  to  the 
mob,  in  a  street  called  the  lAwe-nsarket,  re* 
moved  fVom  tlie  sight  of  the  cancetion,  but. 
at  a  small  distance  only,  where  neveitbeless 
they  would  be  ready  at  a  call  in  case  of  no* 
ceasity ;  but  that  he  had  ordered  the  whole 
hand  of  the  city  guard  to  attend  at  the  exec«« 
tton  itself,  with  proper  arms  and  ammunitiooy 
uamely,  alug  shot,  with  orders  to  repel  force 
by  force,  snd  even  to  discharge  their  arms 
among  the  mob  in  case  of  resistance. 

On  Wednesday  the  day  of  the  execution,  ia 
the  forenoon,  the  pannel  attended  the  provost^ 
and  tM  him,  that  in  obedience  to  his  com-* 
mauds,  the  men  were  all  ordered  to  be  in  rca* 
dineas,  their  arms  put  in  order,  and  loaded  ; 
whereof  the  provost  approved,  and  told  the 
pannel,  that  be  was  to  oe  readjr  betwixt  two 
end  three  in  the  afternoon,  vrith  ms  guard,  and 
to  draw  out  until  the  party  of  the  king's  troops 
fh>m  the  Cannon^gate paat  htm;  and  that  an 
aoon  as  the  king^s  trdops  were  drawn  up  in  the 
Lawn-market,  the  pannel,  with  the  city  guard, 
should  forthwith  march  to  the  prison,  and  oob* 
duct  the  prisoner  to  the  place  of  execution^ 
without  aUowing  him  first  to  go  to  die  town*a 
ooimdl-hooae,  aa  uaual,  atill  with  intention,  aa 
wouM  seem,  to  prevent  any  ouportonity  of 
rescue, or  distoihance  upon  that  need;  and  at 
tbn  time  in  the  forenoon  the  nanuel  humb^ 
proposed  to  the  n^agtstmtes  of  the  city,  tiial 
they  wouM  aeed  a  pioelaimtion  through  the 
town,  as  a  caution  to  anch  innocent  unwary 
people,  as  might  by  curiosity  be  drawn  to  the 
sight  of  the  execotioOt  warning  them  of  theit 
dniger,  iu  case  any  disturtwnce  shoidd  happen, 
or  attack  be  made  upon  the  guard.  And  ao* 
cordiflgly  George  ]indsejr,uDe  of  their  derki^ 
tnftde  a  acroH  of  the  said  predamation  to  be 
sent  tl^rough  the  towos^  but  for  what  reaaoe  It 
was  not  prodafattod,  the  paunel  ktMHra  not,  and 
et  the  same  time  the  patmel  imnembera  eome 
tme  or  ether  of  llie  common -counctlof  the  dtt^ 
proposed  fn  case  ef  distufbtmee,  ihe  reading  vi 
the  lliet  Ktit,  and  for  tiiat  purpose  eent  for  ^ 
dozen  of 'Copies  ef  the  act  to  a  boiAseller^ 
diop,  in  order  to  distribote  them  among  thi 
pTDper  officers  of  the  law,  aEttfhorized  to  reaA 
and  proclaim  such  act;  iMit  it  seems  at  «# 
time  either  of  ibote  groposajs  wero  f«t  in  oKOf 
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cution  ;  uor  at  the  time  of  the  said  evecntion, 
^hl  any  officer  of  the  law,  authorized  to  pro- 
claim such  act,  attend  with  the  panneU 

A  short  space  before  the  paDoei  marched 
wilb  his  meu  from  the  guard-iiouse,  towiirds 
the  place  of  execution,  he  was  iieard  sav,  that 
he  had  no  cartrages  in  his  box ;  on  which  a 
corporal  toht  him,  that  he  would  ^t  him 
aome;  and  accordingly  the  corporal  did,  in 
presence  of  several  of  (he  men,  open  the 
pamiel's  cartrage  box,  wherein  it  was  obsen'ed 
that  there  were  do  cartra&;es,  and  put  three 
cartrages  therein,  with  one  of  .which  the 
panoeT  loaded  his  piece,  and  immediately 
marched  away  with  the  men. 

1¥heo  the  criminal  was  conducted  to  the 
scafTold  erected  for  his  execntion,  tiie  detach- 
ment of  the  city  guard  were  posted  on  the 
street,  in  a  circle  surrounding  the  scaffold,  in 
order  to  keep  off  the  mob ;  but  because  of  a 
certain  building,  allied  the  Corn- market,  nigh 
adjoining  lo  the  scaffold,  part  of  the  meu  did 
also  incirc)e  that  building.  And  here  it  may 
not  be  improper  for  the  Court  to  cast  their  eye 
upon  a  plan  of  the  ground,  and  the  posture  of 
the  men,  in  order  to  have  a  clearer  view  of  the 
descriptions  to  be  hereafter  mentioned. 

So  soon  as  the  criminal  was  thrown  over  the 
ladder,  and  so  left  hanging  upon  the  gibbet, 
|he  city  baillies  immediutelv  withdrew  nigh  to, 
(lirectly  opposite,  and  in  view  of. the  scaffold, 
but  without  leaving  any  order  or  officer  of  the 
law  to  attend  with  the  pannci :  And  it  had  hap- 
pened, that  som^  short  space  before  the  act  of 
execution,  while  ilya  minister  was  assisting  the 
criminal  by  prayer,  the  panuel  had  gone  up  to 
join,  leaving  his  piece  with  the  serjeant;  and 
to  sooa  as  public  prayer  was  ended,  or  some 
short  time  after,  and  the  convict  left  to  his 
own  private  devotion,  the  pannci  took  back  his 
piece  in  his  hand,  and  afterwards  came  off  the 
scaffold,  and  posted  himself  at  the  west  end 
bf  the  detachment  of  the  guard. 

80  soon  as  the  convict  Iiad  been  hune  up  as 
aforesaid,  and  that  tbe  city  baillies  had  with* 
drawn  from  the  scaffold,  the  mob  became  to  be 
troublesome,  intending,  as  would  seem,  to  use 
ihis  last  shift,  inunediately  to  cut  down  the  cri- 
minal, and  endeavour  to  bring  him  to  life  by 
bleeding ;  an  expedient  which,  when  tiuieously 
applied,  has.  ob  many  other  occasions  been 
ItnowD  to  be  attended  with  success,  and  the 
mob  fell  a  murmuring,  that  they  would  have 
Jiim  instantly  cut  down,  and  if  it  were  not 
qoiokly  done,  they  would  do  it  themselves : 
And  at  this  time  they  pressed  hard  upon  the 

S]Mrd,  striking  at  th^m  with  sticks,  seizing  of 
sir  fire  arms  and  bayonets,  and  thirowing  ex- 
ceeding big  stones  at  the  guard ;  ■  one  whereof 
cut  a  drummer,  to  the  skull,  another  broke 
Cue  of  the  men's  shoulder  bones,  another  wound- 
ed one  of  the  men's  legs,  and  several  others  of 
the  men  were  woun<]ed»  whereby  they  are  yet 
.miableto  do  duty:  Tbe  truth  of  all  which  can 
be  attested  by  their  cqmmsn  surgeon,  who  is 
hy  the  city  ordered!  xo  attend  them  ,upoo  all 
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This  insqlence  in  the  mob  alarmed  the  pan- 
uel, and  still  observing  it  to  encrease,  be  was 
apprehensive  tliat  the  mob  n^igbt  obstruA  tbe 
perfecting  of  tbe  execution ;  for  no  criminal 
can  be  cut  down  from  the  gibbet,  but  upon  tlie 
order  of  a  city  baillie,  upon  a  judgment  that 
the  criminal  has  hung  up  until  he  is  compleatly 
dead,  agreeable  to  the  sentence,  which  always 
commands  sucii  convict  to  be  hanged  until  he 
be  dead ;  therefore  it  was  that  tbe  jpannel  sent 
a  message  to  the  baillies,  to  know  it  be  should 
suffer  the  criminal  to  be  cut  down  from  tbe 
gibbet ;  who  brought  back  an  answer,  that  tbe 
convict  was  to  hang  there  yet  for  a  quarter  of 
an  hour. 

At  this  time  the  mob  waxed  exceeding  bold, 
became  very  turbulent,  and  prest  hard  upon 
the  ^uard,  and  while  tbe  pannel  was  eodea- 
vounng  to  keep  off  the  crowd  from  pressing 
among  the  soldiers,  at  one  end  of  tbe  scaffold, 
some  of  the  convict's  friends,  assisted  by  the 
mob,  catched  an  opportunity  and  cut  him  down 
without  any  order :  And  though  the  convict  be- 
ing thus  cut  down,  was  in  the  possessioo  and 
keeping  of  tlie  mob,  who  were  endeavouring  to 
recover  him  to  life,  by.  causing  the  veins  of 
both  arms  to  be  opened :  Whether  it  was  that 
they  were  apprehensive,  tliat  the  guard  would 
recovar  him  out  of  their  bauds,  as  bavhig  been 
cut  down  without  order ;  or  that  tlie  officers  oi 
the  law  were  designed  to  see  his  interment, 
and  that  he  was  exeduted  to  death ;  or  that  tiM 
convict's  body  was  intended  to  be  given  to  be 
anatomized  by  the  surgeons,  as  is  sometirocs 
practised,  where  persons  of  low  degree  or  noto- 
rious offenders  are  sentenced  to  death;  ok 
from  whatever  motive  it  proceeded,  the  moli 
began  to  insult  and  attack  the  guard:  And 
upon  this  attack  it  was  that  the  man  aforesaid 
had  his  shoulder  blade  broken  ;  and  another  as 
bruised,  that  he  has  been  never  able  to  Jo  doty 
since;  and  tbe  timber  of  the  drum  was  broke 
by  the  force  of  an  exceeding  large  stobe  that 
was  thrown  I  and  several  others  of  the  mea 
were  hurt  and  wounded. 

This  violence  in  the  mob  so  alarmed  tbe 
pannel,  that  he  made  a  step  or  two  forwards  to 
the  westward  of  the  scaffold,  turning  about  his 
face  towards  the  west  port,  from  whence  tbe 
throwing  of  the  stones  mostly  proceeded  ;  and 
having  put  his  piece  to  his  shoulder,  be  le- 
velled it  at  the  mob,  and  pointing  it  around  to 
them,  threatened  with  an  audible  voice,  that  if 
they  would  not  be  at  peace,  and  leave  off  throw- 
ing stones,  and  attacking  the  men,  he  would 
fire  among  them ;  but  immediately  recovered 
his  piece  without  firing  it ;  the  threats  befB|^ 
only  intended  to  intimidate  the  mob, 

Cut  unfortunately  upon  this  ensued  the  whole 
tragical  scene ;  for  no  sooner  had  tbe  pamiel 
stept  forward,  threatening  to  fire  as  aforesaid, 
but  one  of  the  men  came  up  from  behind  hiflii 
and  running  by  him  upon  bis  right  hand,  in- 
stantly discharged  his  piece ;  upon  which  one 
of  the  crowd  droptdown,  supposed  to  be  Charles 
Husbapd,  and  which  Charles  Husband  wiQ 
u^KUi.proof  be  found  to  have  been  tbe  persoft 
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tWtdttrallalrfnlfy  stepl  in  &n9  eut  d6^ii  tliifr 
eriihitisl. 

ImtneAiatd^  (ipbtt  thiii  firM  fire,  too^ef  bf 
Ais  guard  came  i^  to  the  paoflfel,  Wh  hid 
^iece  pr^eoted  and  cocked,  atfd  i^kedjf  Jbe 
^am\A  Are)  to  which  ^e  pabtiel  tosv^ered 
#ilfa  some  rehetnence.  No,  hy  do  ttieanii,  and 
^rfffck  up  Hk  piece,  biddid^him  go  to  hik  riltift, 
an()  adjually  thnist  him  thereto. 

After  the  exanipte  of  Aiis  finrt  fire,  several 
Arore  dT  Ao  tned  were  heftrd  to  dlscha)rge  their 
pieces,  but  npon  what  proTocadoti  the  pauoel 
eanoot  tiell ;    the^  shots  hanng  been  act   a 
ebnsiderabte  (fistflcree  from   the  paone),  pfo- 
ctedtng,  as  is  suj^poired,  from  such  of  the  men 
St  were  sttoding  at  the  south  west  corner  of 
the  Com-markS  y   whereas,  as  has  been  no- 
tice, the  pannel  was  still  standing  at  his  ^tner 
Aafioo,  to  the  west  of  the  scatfbra  and  sfibbet. 
The  piannel  not  knowing  the  fatal  Conse- 
ipteces  of  those  shots,  but  sospeding  however 
Oat  mischief  wonfd  happen,  seeing  the  men 
had  been  so  rash  tM  to  fire  without  orders, 
fboQgfat  it  was  the  best  course  he  couM  take, 
to  1^  off  the  men  of  the  euard  as  soon  iA 
be  coDld ;   and  for  ihai  end  he  called  afbud. 
io  tbefai  to  follow  birn,  and  after  baring  given 
orflers  to  the  seijeants  to  gather  them  together 
(firr  if  was  impossibTe  to  oring  them  fnto  ranks 
vj  the  confusion  of  the  mob)  lie  marched  otf  as 
tbx^  of  them  as  he  could  find,  by  the  nor(h* 
iideof  thescafibld,  towards  the  foot  of  the  West 
fibw,  and  towards  a  parcel  of  the  men,  whom 
one  of  the  Serjeants  had  got  together  af  the 
ftotof  the  Bow  ;   but  as  be  was  going  to  join 
that  parcel  of  the  men,  he  heard  a  piece  nred 
tva  him,  with  which  he  was  a  gooq  deal  sur- 
Diized,  and  yet  more,  when  he  obserred  two  Oi^ 
three  people  fall  to  tbe^  ground,  and  which  ob- 
ierration  was    the    first  thing   that   greatly 
Alarmed  the  pannel,  as  knowing  from  thence, 
ftat  certainly  niischief  was  done :  but  it  is  cer-: 
tiin  that  this  fatal  shot  did  not  proceed  from  the 
paonel,  bnt  from  a  certain  man  in  tlie  guards 
that  can  be, well  proven ;.,  who,  after  having 
tiM  tfiis  aiiot,  immediately  retired  amongst 
W  ei-owd,  and  then  gote  himself  joined  to  the 
party :  and'stirely  the  magistrates  of  the  city 
will  mmember^  that  when  a  precognition  was 
tskiag  of  the  se!veral  facts  and  occurrences  npon 
Aft  tragfcsfl  day,  that  a  certain  person  told 
ifen^  that  if  tbey  would  be  pleased  to  sist  the 
^^lebami  of  the  guard  before  them,  he  would 
pt^tit'oui  the  m&n  who  made  this  last  fire,  but 
th^  magJtftSrates  pverTooked  this  offer. 

Kt  soon  flif  the  panhel  saw  there  Was  no  re- 
^fntUjf  the  men  fVom  irregularities,  he 
marched  off  so  many  of  them  as  he  bad  gdte  to- 
gether, without  takmjg  time  to  fortne  them  into 
ttij^  order  ;  giving  orc^  at  tb'e  Same  time  to  the 
Mrjean'ts,  to  beat  and  press  off  th^  rest  with  all 
nttnner  ()f  illspatch.  upon  which  he  observed 
tfiose  tirat  baa'straggled  cotii'e  off  partly  from 
about  like  scai!bld,  and  partly  from  east- end  ol' 
the  Corn-niarfief,  and  fklt  into  tlfe  rear ;  and 
wliif^  tire  pAihiel  war  thus  marching  up  the 
Bow,  npoD  the  front  of  the  fon$mosr  pirt  of 
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thfe  liien,  in9  \iiA  tsdkik  %i  fkt  as  t^e  turn  of  the 
AoV,  he  heard  tome  dropping  shots  firing  m 
the  rear^  and^ about  thitiy  or  A)Vty  paces  distant 
from  hini,  whieh  lie  ^p|(^oses  may  tiave  pro-, 
cieedea  from  those  men  who  w^re  straggling, 
ifpotithe  east  side  of  the  Corn  niercate,  nigh 
to  the  head  of  the  €ow-gate,  but  upt>ii  what 
octasi'on  the  pannel  knows  not:  but  being 
alarmed  Wid)  the  shots,  he  toofcea  back,  sua*^ 
posini  t|ie  men  ntjght  be  attacked  by  tjie  mob,.' 
and  ohserVlng  no  marks  of  any  such  atta6k.  bej 
tbought  the  nf^ost  prudent  ebo'rse  he  could  take', 
was  forthwith  to  mar<ih  ofi*  tiie  men. 

It  fklls  here  to  be  noticed,  that  all  this  {iriog» 
fit>m  first  to  liUt,  afld  whereby  so  much  mia« 
chief  has  been  dohe,  fasted  not  above,  iwo  or 
three  minutes ;  and.therefbre,  considering  the 
violence  of  the  6fiob,  and  the  straggling  situation^ 
of  the  eaen  of  the  guard,  and  supposing  the 
truth  of  the  aboi^e  f^italtre.  w^lc^  will,  be  at- 
tested  in  propet*  timp  by  tne  oaths  of  many; 
gentlemen  of  undoubted  veracity ;  «knd  who 
had.ihir  oppbr/unity  of  obiservation  at  ihe  tinie.' 
it  is  leUt  with  tbe  Court,  and  to  ev«^ry  impartiaL 
by-standW,  whelder  the  pannet  <^u1d  wel^ 
ba^e  done  more  for  f he  sa&ty  of  the  burgt) ; 
oonstdering  ttiat  it  shail  also  be  proved,  t(iat 
during  these  few  minutes  of  firing,  accbmpa-. 
nied  with  great  hurry  and  confusion,  the  pannet 
gave  several  repeated  orders  to  the  men  to  xe-. 
strain  from  firing ;  but  observiuig  those  orders 
prove  ineffectual,  he  endeavoured  t^  sweept 
them  off  tbe  field  with  all  manner  of  precipita- 
tion. 

.l^he  pannel  mardhed  oit  With  the  meq  to  the 
guard -lu>use,  and  ate  he  thinks  with  coolnesa 
and  deliberation,  passing  by  the  king's  troop$^ 
in  the;  ^Lawu- market  (i  thii^  generally 
esteemed'  somewhat  inconsistent  wiih.guil^ 
especially  such  horrible  guilt  as  he  is  charge^ 
with.)  Upon  his  arrival  at  the  guard -house,) 
he  drew  up  his  men  there,  sending  a  serjeao.t 
to  the  provost  for  orders,  which  were  brought^ 
that  they  should  wait  on  their  arms  till  the( 
king's  troops  past ;  and  some  of  the  men  \p, 
Waiting,  offering  and  attenipting  t(>  clean  theic 
guns,  hot  the  pannel  discharged  it,  and  wouH 
not  allow  it  to  be  done ;  meain  time  a.  certaini 
person  of  eredit  came  up  to  the  pannel,  anj 
asked  if  he  had  fired  ?  To  w^om  he  made 
answer,  he  had  not ;  but  the  person  not  being; 
satisfied  with  the  answer,  put  his  dnger  into 
(he  muizte  of  the  panners  piece,  and  anec 
having^  rubbed  it  about,  and  after  having  also 
viewed  the  lock,  said  tO  the  pan  pel,  I  see  yo%k 
have  not  fired,  and  I  am  glad  of  it. . 
.  The  king's  troops  having  passed  the  frnard. 
f  tie  pannel  filed  off  the  men  into  the  guard,  ana 
ordered  the  Serjeants  to  keep  them  close  .till 
further  orders,  and  by  all. means  not  to  suffer 
them  to  clean  their  pieces :  and  at  the  samd 
time  the  pannel  delivered  bis  carabine,  loadeq 
as  aforesaid,  at  the  guard  doory  to  one  of  th^ 
giiar^,  neither  entering  the  ^uard  hin^self,  nor 
any  other  house,  but  went  immediately  to  the 

{irovost;  thus  his  own  piece  was  brought  back 
oaded,  and  apjl4renUy  Without  having  been 
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fi.ed,  and  the  other  two.cardJEiget  which  lie 
llad  gote  at  the  guard  4vere  JToand  upoa  his 
i^turn  in  his  cartrage  box. 

When  the  pannel  went  up  to  the  provost, 
some  person  there  present  alleged  he  had  seen 
the  paonel  fire,  which  he  contradicted,  and 
begged  the  provost  to  send  for  bis  piece,  which 
he  told  he  had  delivered  at  the  guard  as  afore- 
said, and  that  it  would  appear  from  inspecting 
of  hey,  that  she  had  not  been  fired :  and  the 
]^tece  being  accordingly  sent  for,  and  brought 
up  to  the  council  chamber,'  and  afler  being 
sliiclW  inspected,  it  was  agreed  by  all  present 
that  she  liad  not  been  fired  ;  and  in  this  condi- 
tion she  still  lies  loaded,  in  the  custody.of  the 
magistrates,  along  with  the  cartrage  box,  con- 
taining the  two  cartrages,  as  aforesaid. 

Though  the  pannel  has  a  pretty  important 
tv'ize  at  stake,  yet  he  rests  in  full  securi(y,  that 
he  will  prove  to  the  conviction  of  the  Court 
every  aVticle  above  recited,  and  a  good  deal 
more  in  his  behalf  to  be  hereafter  mentioned : 
And  if  it  should  here  be  made  matter  of  wonder, 
how  such  different  accounts  as  art  given  of  this 
matter  can  consist  together,  seeing  numbers  of 
people  are  impressed  with  the  guilt  of  the 
pannel,  and  that  even  good,  well-meaning 
people,  who  were  present  upon  the  spot,  per- 
sist in  affirming  that  the  pannel  was  guilty,  by 
both  filing  himself,  and  giving  repeated  orders 
to  fire  : 

The  pannel  can  give  no  other  account  of  this 
matter  than  in  this  way.  A  miserable  slaughter 
was,  somehow  or  other,  committed  within  the 
town.  The  guilt  must  be  laid  to  some-body's 
«)oor;  and  whetlicr  any  artf' might  be  used  to 
lay  the  heavy  load  upon  the  pannel,  in  order 
to  draT  the  attention  of  Aie  multitude  from  ano* 
ther  point  in  view,  the  pannel  shall  not  say; 
but  intreats  upon  the  honourable  court,  and 
every  candid  reader,  who  may  happen  to  take 
-up  this  information,  to  look  into  the  Caledonian 
Hercuries  of  the  15th  and  19th  of  Aprilclast, 
papers  supposed  to  he  published  by  authority  ; 
ivhere  will  be  found  a  most  charitable  account 
6f  the  matter,  touching  this  misforturiate  pan- 
joel,  who  was  then  lying  in  close  confinement, 
tvithoutany  body  l>eing allowed  access  to  him ; 
And  of  consequence,  could  have  no  opportunity 
of  vindicating  himself,  until  once  the  prejudices 
vere  deep- rooted  and  ri vetted,  so  as  even  to 
catch  the  unwary,  though  well- meaning,  part 
of  the  people ;  and  tbese  beatit'ul  relations  of 
this  transaction,  are  adorned  with  some  witty 
sarcasms,  very  proper  to  this  melancholy  ce- 
ssion, and  pamted  out  with  ingenious  reflec- 
tions^ and  quaint  rhetorical  invectives,  very  suit- 
able to  the  authors  of  these  historical  relations. 
,.  And  indeed  the  authors  of  these  accounts  of 
the  matter^  whoever  they  are,  have  the  im- 
pudence to  affirm,  and  tne  wickedness  to  en*, 
deayour  to  fix  it  upon  the  pannel,  as  an  instance 
of  premeditation  and  felony  forethooght,  that 
the  pannel  had  ordered  the  detachment  of  the 
ipiard  to  load  with  ball  «nd  slug-shot,  befbre 
ihey  marched  from  the  guanl :  And  ^this 
worthy  anthor  Affirms^  that  such  doing  was  ud- 


preoedented,  and  such  as  the  panpel  would  not 
pretend  orders  for ;  notwithstanding  that  it  if 
now,  with  his  usual  candor,  admitted  by  his 
majesty's  advocat  in  bis  information  against 
the  pannel,  and  dare  not  be  denied,  but  that  the 
pannel  had  orders  to  see  the  whole  men's 
pieces  loaded  with  bullet  and  other  shott,  and 
even  to  fire  those  pieces  amongst  the  mob  ia 
case  of  exi^ncy. 

The  pr^udices  against  the  pannel  betog 
once  artfully  rooted,  it  was  an  easy  matter  Is 
catch  the  giddy  mob,  who  are  not  able  to  look 
back  and  decerntbe  true  springs  and  causes  of 
things :  For  such  is  the  nature  of  human  pas- 
sions, that  if  tliey  are  once  artfully  moved, 
they  will  be  apt  to  misguide  the  understand- 
ings, even  of  persons  of  observation  ;  and  thus 
the  speat  having  once  been  created  against  tba 
pannel,  it  grew  into  a  torrent,  and  flew  like  a 
train  of  fire,  every  one  addin^^  fewal  to  the 
flame,  and  sparks  originally  increase  into  a 
mighty  combustion :  And  so^  in  like  manaer, 
things  entirely  of  themselves  innocent  may  be 
multiplied  into  horrid  cruelties  and  savage  bar- 
barity. 

-  It  might  also  operate  to  the  prejudice  of  Iba 
pannel,  that  this  scene  was  acted  in  a  tery 
short  space,  attended  with  great  commotion  aiM 
confusion.  Words  and  actions  might  be  mis- 
construed (whereof  more  particular  notice  shaB 
be  taken  hereafter)  whereby  persons  even  of 
judgement  might  be  deceived,  and  thereby  ML 
into  the  vulgar  notions.  And  here  it  cannet 
be  deemed  an  useless  digression  in  the  pannei 
to  give  a  caution  to  all  gentlemen,  wbo  may 
happen  to  l)e  called  in  evideuce  upon  this  trial, 
(for  it  is  feared  the  mob  are  not  capable  of  this 
advice)  not  to  affirm  things  upon  oath,  except 
their  observations  have  been  accompanied  with 
all  that  certainty  which  those  sensations  where- 
with mankind,  is  endued,  can  admit  of ;  becaoae 
any  inconsiderate  rashness  to  the  prejodice  ti 
the  life  or  fame  of  the  pannel,  cannot  fail,  fyr 
hereafWr,  to  be  attended  with  very  pauiul 
stings  of  remorse. 

It  was  observed  for  the  pannel,  as  a  tbiag 
that  could  not  be  denied,  that  upon  many 
formejp  occasions,  he  had  been  singled  out  as 
the  fittest  person  to  maintain  the  peace  of  Ibc 
cityi  by  quelling  of  mobs  and  tumults;  and 
that  he  had  never  hithertofore,  during  all  tba 
nuiny  occasions  on. which  be  bad  been 
ployed,  ever  discovered  any  iinpradent 
or  cruel  temper  in  the  exercise  of  bis  coi 
but  bad  exposed  his  person  to  very  great 
danger,  rather  than  involve  the  city  in  bToad, 
or  proceed  to  such  extremities,  as  the  lawjeven 
would  have  eptirely  justified. 

It  was  also  observed  in  behalf  of  the  paiuiel, 
that  it  was  no  new  thing  for  the  private  men  ia 
the  city  guard,  who  though  they  are  tolemUy 
acquainted  with  discipline,  yet  are  not  subiecl 
to  the  military  law,  to  take  upon  them  to  lif« 
upon  the  multitude,  without  any  order  fro«Q 
tjieir  commander,  whereof  the  following'  in* 
stances  are  oflered,  and  which  canpot  hm  4m* 
nied;  to  witt; 
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TlAt  ftt  the  settlement  of  Mr.  Wotlierspoob, 
«i  a  minister  in  the  West  Churcb  parish,  a  party 
of  the  city  guard  under  the  pannel's  coniiiiand^ 
did,  ^e  or  more  of  them,  in  the  rear  ranks, 
witl)in  the  west-g^ate  of  Edinburgh,  while  the 
panoel  was  marcning  on  their  front,  face  about 
and  fire  upon  the  mob,  without  any  order,  and 
by   which    fii-e    severals    were     dangerously 
woooded ;  and  the  like  happened  in  a  few  years 
ago,  after  the  execution  of  one  Campbel,  when 
a  detachment  of  the  city  guard  were  conduct- 
lAg  the  corps  of  the  person  executed,  which 
was  delivered  over  to  the  surgeons  of  Edin- 
burgh, by  order  of  the  magistrates.    And  the 
nme  thing  happened  a  few  years  ago  at  a  race 
at  Leith,  where  the  party  of  the  guard  was 
eommanded  by  captain  Lmd,  whereby  several 
jKrsons  were  wounded.    And  another  instance 
wu  ^ven,  where  the  same  irregularity  hap- 
pened, withhi  these  few  rooneths,  at  the  execu- 
tion of  Brown  the  smith,  when  the  detachment 
of  the  city  guard  was  commanded  bj^  both  cap- 
tains, Lind  and  Ferguson.     And,  indeed,  in- 
numerable other  instances  might  be  given  of 
tbe  rashness  of  the  men  in  this  particular, 
which  it  is  needjess  to  condescend  upon,  be- 
cause they  are  nbtonrly  known  in  the  city. 
'  It  may  also  deserve  notice,  that  the  private 
laen  of  the  guard  might  be  prompted  to  fire 
without  orders,  partly  from  resentment,  that 
liobertson  before-mentioned  had  escaped  out  of 
tbeir  hands,  and.  partly  from  being  encouraged 
by  tbe  general  order  they  heard  was  given  by 
the  magistrates  to  fire,  in  case  of  resistance  : 
for  it  is  now  found,  that  severals  of  them  were 
beard  to  say,  before  they  went  out  to  tbe  exe- 
emion  of  Wilson,  that  now  they  had  gote  arms 
atid  ammunition  put  in  their  hands  and  there- 
fore would  not  rail  to  use  them,  in  c&se  they 
were  attacked,  or  any  resistance  made. 

These  observations  it  is  humbly  thought  can- 
not fail  to'  operate  in  favour  of  the  paunel,  in 
caae  the  proof  of  tbe  libel  shall  be  attended  with 
at)y uncertainty  or  dubiety:  and  although  the 
panael  is  not  so  weak  of  judgment,  as  to  ima- 
gine that  such  prt*sumptions  can  prevail  against 
positive  and  certain  proof;  yet  he  doubts  not, 
that  in  due  time,  when  the  proof  is  led,  such 
<>l>fcrvations  must  have  weight  with  the  candid 
jorv.    ' 

One  thfing  more  we  must  observe  in  general,' 
That  as  he  has  been  employed  for  these  many 
years  past,  as  the  scourge  of  the  mob,  though 
never  once  known  to  proceed  to  extremities ; 
yet  such  station  of  his  may  be  the  cause  of 
drawing  resentment  from  the  lower  sort  of  tbe 
people  airainst  him. 

The  paniiet  has  just  reason  to  ask  the  for- 
giveness of  tbe  honourable  Court  for  dwelling 
so  long  upon  generals ;  but  it  is  hoped,  from 
^faat  is  above  noticed,  and  that  this  is  the  first 
occasion  he  had  of  vindicating  himself  from  the 
aspersions  and  prejudice  of  his  adversaries,  be 
Biav  merit  tbe  pardon  of  tbe  Court. 
'  And  new  to  proceed  to  tbe  particulars  in  the 
inifictment :  »nd  whereas  it  sets  forth,  That  the 
H&ttel  conceiving  a  moit  wicked  aadmaUaioiw 


)  purpose  of  destroying,  wounding,  and  maiming 
numbers  of  his  maiesty's  sui^ects,  inhabitaots 
of  the  city  of  Edinburgh,  had  acted  the  several 
matters  and  things  charged  in  the  indictment: 
the  paunel  must  observe,  that  the  circumstances 
of  the  case  naturally  exclude  any  supposition '. 
of  premeditate  malice  and  resentment  in  the . 
pan n el,  l)ecause  it  is  impossible  to  conceive, 
that  the  pannel  should  have  retained  any  ma- 
lice against  a  multitude  of  persons,  of  wbum  he . 
neither  had,  nor  can  be  supposed  to  have  bad* ' 
any  acquaintance:  and  though  it  was  admitted, 
th^t  the  circumstances  of  tne  case  do  exclude 
any  supposed  long  premeditated  malice;  yet 
it  was  urged,  that  in  law  every  wicked  action 
does  presume  malice,  though  instantaneous  to 
such  wickedness  committed. 

To  which  it  was  answered  in  behalf  of  the 
pannel,  Tliat  the  circumstances  of  tbe  case,  as 
laid  in  the  indictment,  do  even  exclude  any 
presumption  of  malice  accompanying  the  acts 
charged  in  the  indictmeut ;  because  every  ac- 
tion must  be  construed  in  the  most  favourable 
sense;  and  therefore  the  actions  charp^ed 
against  tbe  pannel,  must  even  be  construed  to 
have  proceeded  from  a  principle  of  duty  in  the 
pannel,  in  maintaining  the  peace  of  the  place, 
and  in  supporting  the  authority  of  the  laws, 
and  the  guarding  of  that  execution  of  them, 
which  was  oommitted  to  him  by  lawful  autho- 
rity. 

In  the  next  place,  an  exception  was  taken  to 
tbe  indictment,  as  not  having  been  laid  with 
sufficient  certainty ;  the  indictment  no  where 
expressing  the  particular  places  of  that  large 
street  wherein  the  guilt  is  charged  to  have  been 
committed,  whereby  the  pannel  was  precluded 
from  making  his  defiAces  with  certainty  :  for 
had  it  been  laid  in  the  indictment  at  what  places 
in  the  street  the  particular  persons,  affirmed  to 
have  been  killed  and  twounded,  were  so  killed 
or  woonded ;  the  pannel  might  have  bad  an 
opportunity  of  proving,  from  the  circumstances 
of  bis  situation  at  the  several  periods,  that  it 
was  impossible  that  such  wounds  could  have 
been  received  from  his  bands.  And  though  it 
may  be  true,  that  such  part  of  the  indictment 
as  charges  the  pannePs  order  to  fire,  would  be 
of  universal  influence,  and  reached  over  the 
whole  circumstances  of  guilt  charged  in  the 
indictment,  yet  as  actual  execution  made  by 
the  pannel  was  chargetl  separate  from  his  or- 
der to  fire,  such  proof  of  innocence,  whereof 
the  pannel  pleaded  an  opportunity,  might  have 
afforded  him  a  defence  against  such  part  of  the 
indictment  as  charges  his  own  firing  and  kill- 
ing. 

To  this  it  was  answered  by  his  mnjesty^s  ad- 
▼ocat.  That  the  lybe!  was  as  particular  as  the 
law  required,  describing  the  street  where  the 
execution  was  committed,  which  is  all  that  the 
utmost  scrupnlosity  could  expect  in  tliis  case : 
because  minute  circumstances  cannot  be  known  ' 
to  the  prosecutor,  or  certainly  discovered,  but 
by  proof  upon  trial,  and  that  every  circum- 
stance of  the  pannel's  own  acting  must  lie 
known  to  bioa.    And  therefore,  if  from  the 


n 


J/51] 


10  GED^^  IL 


Trial  qfCajdain  PorieoMSj 


E§n 


j^ition  or  siiaation  in  which  he  W«l»  at  the 
tifne  of  the  firing',  the  panoel  can  shew  that  it 
was  hnpoMible  he  cbald  have  killed  the  person 
whom  he  is  charged  ta  have  shot ;  by  describ- 
ing' and  proving  these  circumstances,  he  may 
have  advantage  from  thena,  but  cannot  object 
to  the  prosecutor,  that  be  did  not  minutely  de- 
scribe iiis  situation,  which  was  not  known  to 
faim ;  and  that  bv  the  describing  of  which, 
perhaps  erroneously,  the  prosecutor  might  mi- 
nister an  unjust  occasion  to  a  criminal  to  escape 
jnstice. 
'  To  which  it  was  replied  for  the  pannel,  That 
thoop;h  it  is  true  that,  in  most  cases,  the  de- 
sjtribiAg  the  street  where  the  guilt  wa#  com- 
mitted, would  be  a  sufficient  description;  yet, 
that,  in  the  present  case,  where  it  was  laid  in 
the  indictment,  that  in  a  crowd  or  multitude, 
various  shots  were  fired  by  different  hands,  and 
thereby  wounds  given ;  'tis  even  necessary  to 
describe  the  particular  place  of  the  street  where 
siich  wounds  were  received,  in  order  to  form  a 
judgment  from  whose  hands  those  wounds  had 
proceeded.  The  pannel  might  have  fired  elu- 
sory, or  in  the  air,  and  the  wounds  received 
may  have  proceeded  from  the  shots  of  others : 
tfiat  tbougn  the  pannel  knows  his  own  position 
and  situation,  and  can  prove  them ;  yet  such 
proof  could  not  avail  him,  nor  be  received  by 
the  Court  in  the  point  of  relevancy  ;  because  it 
would  be  a  simple  negative,  which  could  not 
be  admitted  of,  nor  would  not  appl^,  unless  the 
particular  places  of  the  street,  in  which  the 
wounds  are  said  to  have  been  received,  had 
been  described  to  him :  a  situation  which  the 
pannel  cannot  be  supposed  to  kqow;  whereas 
t^e  prosecutor  must  be  supposed  to  have  known 
it]^.seeing  the  same  inforrq|ition  that  led  him  to 
know  of  tlie  wounds  received,  must  necessarify 
iipott^  inquiry  have  certiorated  him  at  what 
places  ofthe  street  such  wounds  were  received, 
seeing  the  matt^raand  things  laid  in  the  in- 
dictment, are  charged  to  have  been  committed 
at  high- day- light,  in  presence  of  mullitudea. 
And  though  the  pannel  is  fully  satisfied  ofthe 
goofi  disposition  of  the  honourable  prosecutor, 
to  lay  a  fair  and  certain  indictment  against 
every  pannel^  jet  it  must  be  admitted,  that  all 
indictments  ought  to  be  laid  with  all  that  ac- 
curacy and  full  description  that  the  nature  of 
the  thing  can  admit  of:  and,  as  to  suck  part  of 
the  answer  for  his  majesty's  advooat,  as  saith, 
that  such  particular  deacnption  of  place,  if  per- 
haps erroneously  described,  might  minister  an 
unjust  occasion  to  the  pannel  to  escape  justice ; 
its  answered,  That  such  erroneous  descriptioa 
of  place  could  in  no  sense  afiect  the  trial,  be- 
cause though  such  description  shouki  not  be 
proved,  it  would  pot  vary  the  case,  providing 
the  act  of  killing  were  proved  against  the  pan- 
nel, because  such  description  of  place  is  hut  a 
circumstance  immaterial  to  be  proven  by  the 
prosecutor ;  but  for  the  reasons  above  assigned, 
bighly  material  lor  the  pannel  to  know,  m  or- 
der to  lay  his  defence  before  the  Court. 

It  was  in  the  next  place  offered  as  a  defence 
for  the  paon^l,  That  the  resistance  of  the  mob 


was  so  great,  and  the  attack  of  thecitj  pmi 
so  violent  against  them,  fn  beating,  bmiHog,- 
'  and  wounding  the  men,  as  bas  bees  above  no- 
ticed, while  they  were  intbe  lawful  execotioa 
of  that  office,  committed  to  them  by  lawfal  to- 
thority,  that  such  resistance  and  attack  most 
have  justified  the  guard,  in  repelling  tbevio- 
lence  ef  the  mob ;    since  such  proceediDgs  in 
the  guard  were  acted  in  support  of  the  due  ex- 
ecution of  the   laws,  which  tbe  mob  were 
highly  criminal  in  disturbing*    Xbat  this  v* 
gument  as  pled  for  tbe  pannel,  was  not  onlv 
consonant  to  the  rules  of  reason|.bat  agreeabis 
to  sundry  judgements  and  precedents  of  i^ 
Court,  particularly  that  in  tue  year  ld99i  it 
appears  from  tbe  books  of  adjournal,  that  James 
Gordon  messenger  at  the  execution  of  a  op* 
tion,  did,  with  many  ethers  his  assistant!, armed 
with  guns,  swords,  and  other  hostile  weapons, 
shoot  several  shots,  whereby  one  Akiaoder 
Jack  was  killed  dead  upon  the  spot,  amidst  aou- 
merous  crowd,  which  the  alarm  of  noise  and  In* 
muft  had  drawn  together,  and  whereof  onlv 
part  can  be  supimsed  to  have  come  there  wiu 
intention  to  resist  tbe  messenger ;  and  tbe  wU 
Jiames  Gordon  and  tbe  others  his  assistants,bciiig 
indicted  for  munaer,  the  lorde  sostalned  tbis  de- 
fence to  him,  rele«  ant  to  elide  the  libel  simply» 
viz.  That  he,  in  the  execution  of  a  caption,, 
haven  his  blazen  cCsplayed*  was  hj  force  of 
arms  hindered  to  enter  the  bouse  ot  Loaamji 
by  the  persons  within  tliat  house,  and  tMt 
t(f'ey  did  threaten  and  menace  the  messenger 
and  his  assistants,  and  that  tjiey  tbreatail^ 
to  raise  the  country,  and  that  the  CDuo^iydid 
accordingly  rise,  and  beset  and  snrrouodi  tbe 
messenger,  eitlier  in  tbe  house,  *or  without  tbe 
house ;  the  said  country  people  beiiig  anDcd 
with  guns,  swonls,  and  other  invasive  weaaoni. 
Here  your  lordnbips  perceive,  that  tlie  CouH 
justified  the  messenger  in  shootkig  amoo^dM 
mob,  and  killing  >  because  the  persons  id  tbe 
kbuse  forcibly  hindered  him  from  entering,  sad 
threatened  and,  menaced   him,  being  anned 
with  invasive  weapons ;  and  the  present  caseii 
more  favourahle  in  behalf  of  tbe  pannel,  wba 
acted  by  lawful  authority » as  well  as  Gordon  in 
the  other  case  did,  and  who  was  sunporiiogtbe 
execution  ofthe  laws,  as  well  as  Qordoo  was; 
with  this  difference  upon  the  side  of  tbe  |MD* 
Del,  that  he  was  not  only  hindered,  asd  oit- 
naced  in  the  exiecutiot^  ofhin  duty,  but  be  sa4 
bis  guard  invaded  and  assauUed,  Ijeat,  bruited, 
'and  woundefl,  as  has  been  above-noticed,  and. 
whereof  t^  strong  proof  shall  be  brought ;  and 
that  the  mob  in  the  present,  case  were  notoo|v 
armed  with,  hut  in  their  attack  upon  tbe  gnard, 
made  useoi;  big  stones,  of  two  or  three  posnd 
weight,  which  must  be  allowed  to  be  very  ia* 
vasive  weapons ;  and  therefore  the  naopel^ 
sqmes,  that  the  defence  offered  fi)r  him  in  ^ 

E resent  case,  is  stronger,  and,Qi^bt  rather^ 
e  allowed  him,  than  that  wl^ich  was  satt|iani> 
to  Gordon.  Only  the  panoel  must  do  tbe  jns* 
tice  to  his  miyesty 'sAdvoea^asto  a<skiMpMlf» 
that  this  precedent  was  not  hithftrto  ofierad  ia 
tl^  debate^  but  when  tb<^c«soont  ia  mgm^^ 
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will  be  foond  to  gtand  io  ibe  fMcUeterii»s  as 
aiwve-mentiooed. 

There  was  io  the  former  dfbate^ja  pteceAent 
of  the  Court  offered,  as  agaips^  tbfs  pannel, 
wbich  the  panuel,  with  submission,  apprehends 
makes  for  oka,  namely  captain  Wallace's  case, 
wme  time  after  the  Revolution.  Captain  Wal- 
lace was  indicted  in  the  1692,  for  having  re- 
fated  in  the  1688,  to  deliver  up  himself,  in 
obedience  to  an  order  of  the  president  of  the 
ooancil,  and  several  privy  councellors,  whereof 
two  were  officers  of  state ;  and  the  baillQs  of 
Bdioburgh,  having  gone  down  to  the  Cannon« 
gate,  with  a  herauld  and  puraevant,  with  their 
coats  of  arms  displayed,  to  put  the  order  of 
pcivie  ooimcil  in  ezecntion;  notwithstanding 
wbicby  captain  Wallace  would  not  deliver  him- 
self up,  but  retired  with  the  men  under  hb 
eomroand  to  the  Abbay,  and  defended  himself^ 
and  fired  upon  the  bailiffs,  heraulds,  and  pur* 
Kvaots }  shot  several  persons  dead  upon  the 
spot,  and  Wounded  a  great  many  others. 

The  defence  pled  for  captain  Wallace  was, 
That  tbe  keeping  of  the  Abbay  was  committed, 
to  him  bv  order  of  the  privie  council,  which 
he  was  onliged  te  maintam  so  long  as  the  trust 
of  it  was  committed  to  him ;  that  as  te  the  or- 
der of  privj^  council,  to  deliver  op  bis  person,  it 
ifas  oontrair  to  ag  act  of  parliament  James  the 
tizth,  whereby  any  general  warrant,  for  putting 
tbe  person  ot  any,  man  io  ward,  ejrcept  where 
nich  warrant  was  signed  by  four  offioera'  of 
state,  whereof  the  chimceUar,  treasurer,  or  se- 
cretary of  state  to  be  one,  which  bad  not  been 
practised  in  Wallftce'a  case,  was  prohibited  and 
discharged. 

The  lonls,  after  a  very  lei^roed  debate,  did; 
sustain  these  defences  to  captain  Wallace,  vis. 
t!hat  on  the  sabbath  night,  or  shortly  before,  a 
rabble  did  meet  in  severaijplaces,  in  ffreat  num- 
bers, and  that  severals  or  them  diddeclare.to 
Jpha  PatersoB  their  resolution  to  trouble  the. 
pwtiel  on  bb  guard,  and.  to  pillage  the  Abbay, 
relevant  to  reeirict  to  an  arbilrarY  punishment. 
Hisre  your  lordhips  perceive,  wii  tbe  Court 
saslainea  a  previous  mtenUon  only  dedared^. 
that  tbpy  irould,  trouble  the  pannel  on   his 
gpard,  and  piUag)S  the  Abbay ,  sufficient  to  mo- 
devate  the  punishment;  so  tender  are  the  laws, 
towards  any  person,  committing  hostility  in  de« 
fimoe  of  baa  ij^aard,:  and  then  the  lords  sustained 
tbelbUowii^  defence  relevant  to  elide  the  libel, 
altogether*  to  wit*  That  the  rabble  did,  in  a  ta- 
nmlUioiia  manner,  come  down  the  Cannon- 
gSlto  with  swords  and  fire  arms,  and  did  beati 
ojNneofthe  panoel'scentinels.;  and  being  de* 
•oied  to^taioHl,  tbey  ndwitbatondiag  advanced* 
so  near,  that  the  pannel  could  speak  with  them  ;, 
tod  aftfr  be  luad  desired  them  to  remove,  or  be' 
at.  their  haiMir<l,they  notwithstaadiog  thereof 
MiU  perHSled  IP  advance. 

The  apptttoatioQ  in  the  present  case  is  easy : 
Tbe  pannel  rmiiy  times. exhorted  the  mob  to 
siMid  off  $  netvitostandiBg  of  which,  they  still' 
prsmed  imdo  btm;  he  many  times  advertised, 
tbem  of  tueir  •  haaard,;  threataed  to.  fite  upon, 
them  if  .Um^  .would JiotJseef. off i. his centiiielft; 


wena  wA  oaly  beat,  but  bruised  ttid  vaouaded  | 
all  which  is  offered  to  be  proved. 

Another  ca«e  was  mentioned  m  the  debate  to 
your  lordships,  which  liroagly  seppofted  the 
plea  of  the  pannel,  because  it  was  a  judgemeMi 
of  yoor  tordships  pronounced  but  very  lately^ 
after  the  most  solemn  declaration  of  the  Court  j 
and  wherein,  the  pannel  is  mformed,  the  Court 
was  Hoanimous  fi^nd  wbich  judgement  seemed 
to  be  of  that  Mportance,  as  to  induce  the 
Court  to  reverse  the  proceedings  of  the  high 
court  of  admiralky,  after  a  solemn  trial  by  jurj^ 
in  that  court:  a  verdict  returned,  finding  the 
lybel  proven,  and  tbe  defence  not  proven ;  and 
a  sentence  of  death  pronounced  by  the  judge  of 
the  high  court  of  admirality. 

The  ease  before  the  admirality  was  this;  A 
corporal  and  a  private  centinel  in  colonel 
Hamilton's  regiment  were  indicted  before  the 
admiral  for  murder ;  for  that  they  bad,  upon 
tbe  hip^h  seas,  killed  Hugh  Fraser  youhger,  eC 
Belnain,  by  atabbing  him  with  a  bayonet  in  the 
breast,  and  afterwards  throwing  him  into  the 
sea,  whereof  he  instantly  died. 

The  defence  pled  for  the  pannels,  was  tbisy 
that  the  pannels  were,  by  military  order,  ap- 
pointed to  attend  tbe  officers  of  the  costouM  im 
seizins  of  gooda  by  law  made  seizable ;  and 
that  the  panneb  being  in  a  boat,  upon  tbe  seas,., 
along  with  the  custom-house  officers,  in  quest 
of  such  goods,  the  person  killed  did  come  u|> 
with  tbem  in  another  boat,  with  others  in  eom'^ 
pany  with  him ;  and  that  Fraser  the  deceased 
jumped  into  the  boat,  where  the  pannels' and  tho 
custom-bonse  officers  were,  and  endeavoured  to 
lake  bold  of  their  arms ;  wbich  was  both  » 
resistance  and  an  attack  of  the  oustom-ltouso 
offioers  while  in  theeteentlon  of  their  dutyb 

Upon  the  othenhand,  it  was  pled  against  the 
panaels,  that  Vnser'a  jnmping  into  the  boat^ 
was  with  no  intention  to  make  resistanoe,  but 
mther  to  save,  hie  ow»  life  from  the  thrusts  of 
tfae.paonela,  their  pieocs*  having,  been  aimed  al 
him ;  that  those  in.  tbe  custom-house-  boaV 
ooiUd  ha?e  no.  nist  apprehension  of  bera^ 
mastered  fay  Mr.  Fieaer,  habaning  no  iovasivo 
weapon  ahont  him.  whatovevy  and  beings  the 
tmfy  person  whooffesed  tiaget  into  the  custom-^ 
house  bottt,  in. whieh^  then-  were  several <  per- 
sons well  armed* 

Thejudgeof  the  high  court  of  admirality  ad- 
mitted of  the  pannels'  plea,  in  this  meitnep 
only,  *'  sustains  the  defence  of  self-defence  pio- 
poned  by  the  pannels,  that  the  killing  of  the 
said  Huffh  Fraser,  by  them,  or  either  of  tbem, 
was  in  the  necessary  defence  of  their  livesf  and 
repelled  the  whole  other  defences  proponed -fop 
the  pannds." 

The  jury  returned  their  vei^iet,  finding  the 
pannels  both  guilty,  art  and  part,  of  killing  4ho 
said  Mr.  Fraser ;  and  tindiag  it  notproveoy  tbaf 
the  kilhog  of  Mr.  Fraser  was  in  the  necessary 
ddhnoe  of|the.panoela'  liveo:  .Upon  whieb^vep*- 
diet,  returned,  the  judge,  sentenced  both-  thv 
poanels  to  be  bang*ed. 

The  proceedings,  oft  the  oeiiii<of^adffiirality> 
Mretelmd  befose^your-  lovdshipo- fp»  a « lufkwy 
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vhtcfa,  H  it  believed,  is  ttie  single  iosUoce 
wherein  it  was  ever  contended,  tliat  tlie  pr«* 
msedingfs  of  the  high  court  of  admirality  in 
■natters  criminal  could  be  reviewed  by  any 
•iher  court. 

.  Notwithstanding  of  which)  your  lordbbips 
were  pleased  to  reverse  the  sentence  of  the 
jttdge  admiral ;  no  doubt,  upon  supposed  error 
in  his  proceeitings ;  because  the  verdict  of  a 
jury,  pronounced  upon  evidence,  cannot  be  re- 
versed ;  and  in  consequence  of  which  judg- 
■lent  of  your  lordships,  the  pannels  were  set  at 
liberty. 

Now  the  pannel  is  advised,  that  such  judg- 
ment in  your  lordships  could  stand  upon  no 
foundation  other  than  this,  viz.  That  your  lord* 
fliips  had  reversed  the  judgment  of  the  admiral 
as  erroneoos,  in  not  sustaining  this  defence  to 
the  pauoels :  That  they  were  resistett  by  Mr. 
Fras^r  tleceased,  while  they  the  pannels  were 
in  tite  execution  of  their  duty. 
.  And  as  the  de«^ree  of  resistance  offered  by 
Ur.  FrasecL  to  the  pannels,  was  by  the  pannels 
themselves  maintained  to  have  been  no  higher 
\han  what  has  been  set  forth  to  }rour  lordships ; 
tJie  forsaid  unanimous  judgment  of  your  lord- 
ships pronounced  alter  many  solemn  delibera- 
lions,  does  by  consequence  shew,  that  it  was 
your  lordships  unanimous  opinion,  that  a  very 
small  degree  of  resistance  of  persons  in  the  exe- 
cution of  their  duty,  will  justify  the  persons 
resisted  in  the  act  of  killing  the  resistor. 

And  if  that  was  the  solemn  and  unanimous 
•pinion  of  the  Court  in  a  case  so  recent ;  must 
■ot  such  judgment  afford  a  strong  argument  to 
|he  pannel,  that  he  and  his  guard  were  resisted, 
while  in  the  undoubted  execution  of  their  duty, 
in  being  beat,  wounded,  and  bruised  by  an 
■nruly  mob ;  who,  there  was.  good  reason  to 
apprehend,  intended  to  defeat  the  execution  of 
the  criminal?  .  . 

To  this  last  case,  the  irannel  met  with  no 
other  answer  from  bis  majesty's  advocat,  but 
this,  that  the  pannel  cannot  plcMul  tlie  benefit  of 
this  case:  because  he  neither  does,  nor  can 
aver  that  the  firing  proceeding,  from  him  or 
iiis  order,  was  necessary  for  securing  ef  theexe- 
cution  of  that  trust  that  was  committed  to  him  : 
bis  mfl^sty's  advocat  does  admit,  that  where  a 
person  has  by  fawful  authority  weapons  put 
into  his  hands,  to  be  employed  either  in  defence 
ef  his  lile,  when  attacked,  or  in  support  of  the 
execution  of  the  laws,  or  of  the  property  of  the 
crown,  or  property  of  the  subject;  such  person 
may  use  those  weapons,  not  only  when  his  own 
lile  is  so  far  in  danger  that  he  cannot  probably 
escape  without  mwng  use  of  them,  hot  also 
where  there  is  imminent  danger  that  he  may 
bV  violence  be  disabled  to  execote  bis  trust: 
Uat  witball.  seems  to  contend,  that  the  pannel 
was  under  none  of  those  circumstances  at  the 
time  he  committed  the  guilt  charged  upon  him 
in  the  indictment ;  for  that  the  execution  of  the 
criminal  was  over  before  the  scuffle  began,  or 
any  resistance  was  made  to  the  pannel,  and 
the  guard  under  his  command  ;  and  that  being 
tbe  oa#V|  the  pannel  can  plead  no  other  defence. 


than  such  as  might  arise  from  his  being  put' 
under  the  imminent  danger  of  his  life. 

But,  with  great  suhnaission^  these  pontioia 
of  his  majesty's  advocat  are  assumed  without 
any  authority,  and,  as  would  appear,  not  only 
in  plain  opposition  to  the  laws,  but  to  thrtiiiny 
precedents  already  offered  in  behalf  of  the 
panuel;  for  it  is  hoped  it  roust  be  ailmiUed, 
by  my  lord  advocat  nimself,  aod  is  in- 


even 


deed  so  admitted  by  him,  that  the  pannel  was 
once  in  the  lawful  execution  of  his  duty,  and 
was  obliged  at  all  haznrds  to  support  the  exe« 
cntion  of  that  criminal  who  was  eommitted 
to  his  guard  ;  surely  then,  the  execution  oftke 
pannei's  duty  cannever  be  said  to  have  been 
at  an  end,  until  once  the  criminal  was  fully 
executed  to  death,  and  as  such  ordered  to  be 
cut  down  by  lawfid  authority ;  unless  it  shall 
be   said  that  it  was  the   pannel's  duty,  the 
moment  the  convict  was  hung  up,  to  let  him 
instantaneously  be  cut  down,  rescued  by  the 
mob,  and  brought  to  life  again ;  which  seems 
to  have  been  their  plain  intention :  tor  it  seems 
to  be  confessed  upon  all  bands  that  there  wis 
danger  of  a  rescue,  which  seems  to  have  heen 
the  occasion  of  all  this  extraordinary  appi- 
ratus :  and  for  preventing  of  which  it  is  sd- 
mitted,  that  the  whole  guard  was  sent  out  with 
their  pieces  loaded,  and  even  with  orders  ti 
fire  at  a)^  ventures  in  case  of  such  rescue. 
Was  it  nbt  then  a  necessary  partof  thepspsel^ 
duty  to  protect  and  support  the  execution  of 
the  convict,  when  hanging  by  the  neck  in  the 
air,  until  such  time  as  he  was  cut  down  ^y 
lawful  authority,  as  supposed  fully  dead  f  AihI 
it  is  certain  that  in  answer  to  the  pannels 
message,  orders  were  brongfht  from  the  bailim 
that  he  should  yet  hang  a  quarter  of  an  boor, 
which  surety  it  wSs  the  pannel*s  doty  to  see 
obeyed,  and  which  orders  of  the  baiiifrj  the 
roob  nevertheless  did  resist,  and  cot  down  (he 
criminal  long  before  that  time  was  elapsed,  sod 
which  the  Mnael  was  in  doty  bound  tooppose;^ 
and  ijt>m  this  contrast,  it  i8offei*diobepiwed,* 
all  the  violence  in  the  mob  proceeded:  butcao 
it  be  with  any  justice  affirmed,  but  that  the 
pannel  was  in  the  execution  of  his  doty,  wule 
be  and  his  gtiard  were  standing  u|>on  the  qidt 
ander  arms  ?  Is  not  every  person  in  the  eifr 
cuUon  of  his  duty  while  he  is  either  goin|(  ^ 
or  coming  from  any  lawful  expediUoa  ?  Aa* 
thecefbre  it  seems  impossible  to  maintain,  bst 
that  the  pannel,  and  the  deUichment  under  as 
command,  were  in  the  lawful  execatioo  « 
their  doty,  until  they  bad  onoe  retunieil,  an* 
were  dispersed  and  dismissed  from  duty,  ■< 
which  time  only  they  were  reduced  under  a 
private  capacity. 

And  even  the  protection  of  the  bangiM*. 
who  had.  actually  received  several  wounde  awl 

contusions,  and  was  in  danger  of  being  W 
to  pieces  by  the  mob,  was  a  part  of  the  paBoa  • 
duty  :  for  though  he  is  a  minister  of  the  nv 
somewhat  odious  ;  yet  he  is  a  necessary  «•• 
for  the  society,  and  lies  under  a  ffwadw  n^ 
cessitj^  of  being  protected,  from  ^^^^^ 
obnozioua  to  tbe  re^eotmeBt  of  the  pff^  i  *^ 


m] 


for  Murder* 


A.  D.  1736. 


1999 


tt  least  in  humanity,  must  have  such  protec* 
tioa  afforded  bim,  as  to  defead  him  from 
bariog  bis  brains  loockt  out-. 

How  tlien  can  it  be  said,  in  any  aense,  that 
the  psonel  was  in  such  situation,  that  be  could 
obIj  plead  the  benefite  ot*  self-defence?  It  is  a 
koown  rule  in  seU-defence,  that  a  person  in* 
faded  must  retire  as  far  as  be  can  with  saiety : 
bot  if  that  is  the  case  of  a  city  guard  (raain- 
taioed  at  great  ezpeuce)  that  so  soon  as  they 
are  invaded,  the^r  must  immediately  betake 
theoAselTes  to  their  heels,  it  will  be  apparent, 
that  they  are  but  keept  up  for  rery  useless 
purposes. 

At  the  same  time  the  pannel  can  with  great 
candor  a? er,  that  he  is  far  from  being  of  that 
disposition  of  mind,  as  to  he  ready /to  take  the 
advantage,  which  the  law  might  afford,  against 
ao  unruly  gfiddy  mob ;  whereof  he  has  given 
proof  upon  many  former  occasions,  as  must  be 
allowed  him ;  and  whereof  even  the  present 
case  will  be  an  instance  in  his  favours,  if  he 
meets  with  j  ustice  from  the  evidence :  but  with- 
iall,  be  must  be  allowed  to  observe,  that  it 
would  be  a  dangerous  position,  that  a  guard 
keept  up  for  the  maintenance  of  the  peace  of 
|he  capital  city  of  this  part  of  the  nation, 
when  they  are  assembled  together  upon  duty, 
.  should  be  allowed  to  plead  no  higher  privi- 
lege, tiian  that  of  self-defence  in  the  strickest 
sense. 

,  And  whereas  my  lord  advocate  seems  only 
to  admit,  that  a  person  who  has  weapons  put 
in  his  hands  by  lawful  authority,  for  the  de^ 
fence  of  the  property  1of  the  crown,  or  liberty 
of  the  sul^ect,  may  only  use  these  weapons 
when  he  is  in  imminent  danger  of  having  the 
execution  of  hia  trust  defeated  by  violence :  if 
such  is  the  case,  the;  execution  of  duty  will 
become  a  very  ticklish  point ;  and  it  is  appre- 
hended, that  few  folk  ufill  be  fond  of  it,  if 
|iiey  ean  possibly  live  without  it;  and  ef  con- 
sequence, such  doctrine  roust  very  much  dis- 
poorage  any  persons  from  offering  their  ser- 
vice, either  to  the  crowp  or  commonwealth. 
.  And  aa  the  suprenoe  executive  power  is  by 
|be  constitution  vested  in  his  sacred  majesty, 
pur  sovereign;  therefore  my  lord  advocate, 
who,  by  his  office,  is  of  council  for  his  ma- 
jesty in  all  causes,  will,  no  doubt,  have  due 
consideration,  how  far   an   argument  is  to 
be  pressed  s^gainst   the  pannel;   which,  by 
plain  cooseouenoe,  must  tend  to  weaken,  if 
not  defeat,  the  execution  of  the  laws. 

One  VKOuld  rather  be  inclined  to  think,  that 
Where  a  person  has  the  trust  of  the  execution 
of  the  laws  committecl  to  him,  the  smallest 
resistance  to  this  trustee,  as  such,  is  a  ffuilty 
aggr^8i<>o,  and  that  every  opposition  oi  such 
aggressioD  is  lawful  defence,  because  no  man 
tnnat  be  above  the  laws ;  and  the  life  of  the 
.  Uws,  io  which  the  common  ^ood  is  employed, 
is  of  greater  value  than  tlje  lii^es  of  any  one  or 
Dumber  of  the  individuals,  and  so  ought  to  be 
defended  at  all  perils. 

His  majesty's  advocate  upon  this  head,  in 
hi*  infoVovHioa  against  the  panBel^  does  assume 


this  fact,  that  the  mob  or  maltitodeassembleil 
at  the  execution,  were  behaving  themselves 
peaceably ;  and  from  this  seems  to  draw  his 
mferences  against  the  pannel,  which  indeed 
will  run  high  enoogh.  The  pannel  very  welt 
knows,  that  no  order  whatever  will  justifie  the 
person  executing  that  order,  if  such  ordfr  ap* 
pears  evidently  to  be  unlawful;  and  yet  m 
cases  which  appear  doubtful,  an  order  from  ». 
soperiour  will  have  its  own  weight;  more 
especially  in  military  matters,  or  such  other 
thmgs  as  resemble  them. 

But,  with  submission,  this  reasoning  upoa 
the  mob's  being  supposed  quiet  and  peaceable 
and  innocent,  is  entirely  out  of  the  case ;  for^ 
as  we  are  now  upon  relevancy,  tl^e  facts  must 
be  supposed,  ana  then  the  argument  considered 
in  that  view :  and  as  the  pannel  does  aver,  that 
he  and  his  guard,  while  in  the  execution  of 
their  doty,  did  meet  with  strong  resistance 
from  the  mob,  in  so  much  that  many  of  the 
men  were  greatly  hurt  and  bruised :  and  if- 
that  was  the  case,  it  vivs  an  unlawful  inva- 
sion of  persons,  to  whom  the  execution  of  the 
laws  were  committed;  and  so  might  be  by 
them,  in  support  of  those  laws,  resented  to  a 
pretty  great  length  ;  except  it  shall  be  main« 
tained,  that  in  the  situation  of  the  pannel 
and  his  men  were  posted,  they  could  plead 
no  higher  privilege  than  that  of  self-defence  ; 
which,  with  great  respect,  cannot  be  main- 
tained,  but  rather  seems  to  be  a  contradiction  ; 
because  they  had  not  onlv^their  own  defence 
to  take  care  of,  but  also  the  defence  of  the 
peace  and  quiet  of  this  city,  and  of  the  ^ce- 
cution  of  tile  laws,  and  that  due  obedience 
was  given  to  them. 

In  a  word,  upon  this  head,  the  pannel's 
argument  is  not  only  supported  from  the  nature 
-of  the  thing,  because  a  man  who  fights  with 
the  laws  upon  his  side,  fights  with  great  ad- 
vantage against  those  who  are  fighting  against, 
the  laws ;  and  for  tbat  reason,  if  a^nan  were 
to  fight  a  duel,  the  laws  would  be  the  best 
second ;  but  also,  it  is  believed,  that  no  in- 
stance  can  be  ^ven  in  this  country,  or  in 
any  other  of  civilized  policy  and  government, 
where  a  person,  proceeduig  to  what  extremi- 
ties whatever  against  persons  who  had  assailed 
him,  while  in  the  due  execution  of  the  law, 
ever  suffered  the  pains  lybelled. 

My  lord  advocat  seems  to  insinuate,  as  if 
the  reading  of  the  Riot«Act  had  been  a  duty 
incumbent  upon  the  pannel,  whereby  the  in- 
nocent part  of  the  multitude  would  nave  had 
time  to  have  taken  care  of  their  own  safety : 
but  then  his  lordship  will  be  pleased  to  con- 
sider, that  no  person  is  by  law  authorized  to 
proclaim  that  act,  other  than  a  justice  of 
peace,  sheriff,  mayor,  bailiff,  or  other  head 
officer ;  and  no  person,  under  any  of  these 
characters,  was  left  with  the  unfortunate 
pannel ;  but  he  was  abandoned  and  ieli  to 
grapple  with  occurrences  in  the  best  manner, 
bis  own  discretion  could  suggest  to  him. 

But  then  the  reading  of  that  act  could  not 
answer  the  present  exigency ;  for  though  the. 
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tetSikg  tff  tbat  lb\V  ih&y  perhnps  soibeiimeSrf 
insfner  the  end  for  t^htdh  it  wm  intended, 
iiattidy,  the  preventini^  the  d^mofilkm  of  any 
boose  or  meeting -bouse  :  btat  if  the  nannei, 
in  the  present  case,  ahoafd  bfe  supiiosed  bbuod 
to  have  keep  bis  hands  across  for  the  spaee  of 
one  boor,  after  the  readini^  of  this  act ;  then 
it  is  certain  that  the  mob  mijfht  have  prerent^d 
the  execntion  of  the  law  m  far  less  space. 
And  it  is  certain,  that  by  the  act,  the  mob  itf 
not  put  in  contempt,  or  exposed  to  (he  pevial- 
tjes  of  it,  until  once  they  continue  together 
<kie  hoar  after  (he  reading  thereof. 

His  majpsty's  adrocat  is  also  pleased  to 
hint,  as  if  the  offerinfi^  of  this  [ilea  in  behalf  of 
the  pannef,  founded  upon  the  resistance  of 
Iftie  mob,  was  in  some  sort  inconsistent  with 
snotber  to  be  hereafler  mentioned  for  him,  viz. 
bis  innocence  of  the  facts:  bnt,  no  doubt,  my 
lord  vetr  well  knows,  that  by  the  laws  of 
ScoUadd,  there  is  no  ioconsi.^tnicy  in  such' 
Mferent  pleas.  And  thb  leads  to  the  cpnsi- 
deralion  of  th^  excdftpatioil  offered  for  the 
]Minne1,  arysing  from  his  innocence  of  the  guilt, 
either  of  the  action,  command,  or  order  charged 
Against  him  ib  the  indictment 

An^in  the  first  place,  as  to  such  part  of  the 

indictment  ts  charges  him  with  either  having 

ilred  bnnself,  or  having  giren  orders  to  €lte^ 

whereby  Charles  Husband  was  killed :  though 

it  is  indeed  true,  that  it  is  impossible,  from 

the  nature  of  the  thinf^,  for  the  pannel  to 

prove  an  absolute  negative;  because,  as  his 

majesty's  adrocat  very  justly  argues,  if  the 

charge  in  the  lybel  is  proven,  to  witt,  that 

the  pannel  either  did  fire,  or  gave  orders  to 

fire,  at  this  time  himself,  no  negative  evidence 

can  prevail  against  it ;  yet  as  to  this  point,  the 

spanner  ofi^ers  tu  prove,  what  the  lawiers  call  a 

circumstantiate  negative,    which  in   a  good 

measure  resolves  into  an  affirmative,  viz.  That 

tit  this  time,  when  Charles  Hu^and  fell,  And 

gote  the  wounds  charaied  in  the  indictmeot, 

n^hereofit's  supposed  nedled,  the  pannel,  st9 

has  beeta  above  reciteil,  was  in  the  following 

sftbadon ;  that  is  to  say,  he  was  pdntiog  his 

piNsewitfi   bis  face  towlirds  the  west  port, 

threat nihg'  the  mob,  that  }f  they  wonla  not 

keep  off,  be  would  fire ;  abd  that  immediately, 

upon  tins  ejtpresi^on,  a  prlVittecentineloftfte 

guard  came  up  from  behtnfd  him,  and   dis- 

cbargfed  his  niece,  by  wliicH  it  will  be  proven, 

Charles  0usb^d  received  liis  death  woutrds ; 

because  it  shall  be  proven,  by  persons  of  un- 

dbiAUM  verftcitv,  that  were  hard  by  thepamiel 

all  the  tiftie,  that  tliey  not  only  observed,  that 

Im  did  tmt^ftre  hi^  own  piccb,  and  gave  no  order 

ftr    fifing;  joioed  with  this  ottier  drcum- 

sltinee,  that  n<v  proof  will  appear,  during  the 

Wlkole  scoflle,  that  ever  the  pannel  made  use 

<^  any  fir^tock,  but  his  own  ;  and  tbat  his 

piece,  wheM  rettfrned  to  the  goard,  was  found 

IMtdett,'  and"  in'  such  condftioo,  that  it  was  eren 

c«fftfbssed  by  the  magistrates  tbetrisehes,  and 

many  oAers,  not  to  have  been  fired  ;  with  this 

mtbet  addlttontoeidudethat  further  paart  of 

the  charge  in  the  intfidlmeat,  of  thepamiel'i 
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hknng  matte  ale  at  aliy  time  of  aajf  olliei^ 
piece  tha<n  bis  oWn;  vre.  tl^t  hi  esrrifd  hi 
own  piece  in  his  llsitd  the  wlioliii  time,  »totf t 
during  the  ^ce  of  ptttyet  atMrve-meniiom^. 
when  he  guve  it  tt»  bhr  ^eijeant:  anditthili 
diso  be  proved,  that  th^re  was  bol  (ine  ih«| 
titeA  at  this  time,  Ot  wbrab  Cbsrtes  HoriwaJ 
is  supposed  td  have  received  his  death  woDods; 
Attd  as  to  the  other  drOppiOg  shht^  tbatftr^ 
<!ha^ged  in  the  indictment  to  hat^  Ibllowtd 
Dpon  this  first  shot,  if  from  the  evidence  H^ 
doced,  the  pannel's  proof  shall  appear  to  hi 
most  pregnant,  that  he  gave  no  orders  to  M 
at  this  time,  then  he  is  not  chargeable  with  the 
consequence  of  such  firings. 

And  this  farther  circumstance  must  strongly 
operate  16  favoui*  of  tllO  pannel ;  to  vitt,  tbatat 
the  time  of  this  soppo^  order  to  fire,  the  meo 
were  not  drawn  up  in  a  regufor  line  or  biii4; 
bnt  were  either  straggling,  mixt  with  the  moV, 
or  in  a  circular  form,  surrounding  the  sctfToM 
in  the  Grass  market,  which  excludes  all  p<Mft* 
bility  of  any  supposed  general  order  to  fire; 
imltts  it  be  supposed  that  the  pannel  wasaniad* 
m*n,  seeitig  any  compliance  with  such  erdit 
muet  have  led  the  men  to  fire  each  in  his  oppo- 
site nelghboof 's  breast,  and  a  great  many  ulo 
that  of  the  pannel. 

It  is  not  altogether  impossible  that  the  did- 
ners  exprHsion  of  the  word  *  fire,'  might  bafe 
erroneously  induced  this  fellow  that  camefroa 
behind  bis  back  (who  of  himself  perha]»  #m 
too  fi>rward  to  embrace  such  order,  had  it  been 

fiveo)  to  discharge  his  piece :  and  if  the  penoo 
ring  was  guilty  of  an  error,  or  of  a  miscoo'' 
structioti  of  dut^,  the  patioel  is  not  ehargeible 
therewith ;  seemg  that  every  peiioo  tbat  bii 
the  least  knowle(%e  of  the  exercise  of  anoii 
must  know,  that  be  is  not  to  receive  an  mkt 
to  fire  from  implication,  bat  from  some  knows 
certMu  rule  of  dUfciplihe. 

And  fbi'  th»  reason  it  is,  thatthe  pannd  M 
it  to  be  a  very  wise  pikrt  of  the  military  insdln- 
tioHi  to  avoid  nltsffodstractions,  tbat  no  mant^' 
ceives  orders  to  fire  respecially  when  beisreit* 
ing  or  shouldering  his  amis)  but  upon  a  pi^- 
dent  serfes  of  exercise  attended  wHbsome  ss* 
lemnity,  to  avoid  mistskes  ;  greater  or  leM  is* 
deed  according  to  th^  nattrreof  tbe^oecafloti. 

Sometimes  indeed,  as  wtt  dNtei^ted'io  ^^ 
debate  on  the  side  of  hi6  irii(jes^s  adnKHi 
persons  will,  very  juitfy,  firr  opotf  sd^  short «*• 
vertisement  as'tbetoclrof  a  dftim  ;  butit  iiii^ 
liered,  tba!t  isr  n^Vef  practiiie^;  but'  dorhi;  tM 
noise  or'  tUbmlt'of  battfe ;  wheu  it  is  su^oM 
thatthe  voice  oP  verbaPorder  cdnifof  rea«  m 
men ;  and  then'tliis  tuck  of  the  drum,  or  m 
other  signti  of  firing,  most  be  previooily  «* 
vertised  to  be  tfte  signal  of  such  action. 

Anotttei*  thing' falls  also  to  be  noticeif  hcic^ 
touching  tliis  first  charge  in  the  iodictiMB^ 
and  which  nr^y  be  even  taken  throogfa  IM* 
whole ;  that  when  two  or  more  persoas  aw 
nigb  togttbtet,  leydling  their  pieces  at  (be  ^ 
time,  it  is  not  easy  for  tlie^  sharpit  e^e,  «fe» 
cially  if  at  any  dvtaoce,  to  determme  nm 
j  vrbtttpietie  die  fir^procecdMy  enr    "^  ^ 
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military  miBt  best  aoqiunnted  with  the  enrciie 
of  fire  srnis,  can  give  the  beet  aoooant. 

And  bftly,  opob  this  head,  the  best  conjec- 
tare  the  paonel  can  laake,  is  this,  that  upon  this 
fint  fellow's  firing,  without  either  order  or 
example  from  the  pannel  his  comnuuider,;  the 
ether  dropping  shots  that  ensued,  proceeded 
from  other  rash  fellows  of  the  gu&rd ;  who  en- 
eooraged  by  this  first  example,  directed  aod 
discharged  their  pieces  against  such  part  of  the 
BM>b,  ss  they  respectirely  supposed  any  injury 
er  iDfssion  upon  them  had  proceeded  from. 

The  oeit  material  circumstance,  charged  in 
the  mdictment,  is  that,  touching  the  pannel's 
behariour  at  the  West-bow ;  where  it  is  charg- 
ed. That  he  commanded  the  men  to  fitce  about, 
sad  fire  upon  the  people ;  and  that  at  or  about 
the  same -time,  he  fired  a  musket  or  firelock 
.  tbst  wu  in  his  own  hand  ;  having  either  re- 
losded,er  caused  to  be  re-loaded,  his  own  piece, 
or  taken  another  out  of  the  hand  of  one  of  the 
guard ;  and  that  upon  this  second  example  and 
command  of  the  panneFs,  several  others  of  llie 
guard,  under  his  command,  did  fire ;  whereby 
the  pcMons  mentioned  in  the  indictment  were 
lolled  and  wounded. 

As  to  which  i«rt  of  the  charge,  the  paonel 
offisrs  the  following  proof:  and  first,  as  to  or- 
der, he  shall  prove  by  multitudes  of  persons 
nigh  him  at  the,  time,  and  who  were  narrowly 
OKer? iDg  him  (and  orders  are  generally  given 
with  an  audible  roice),  they  heard  no  sucn  or- 
der given,  nor  heard  no  expression  of  the  pan  • 
Del,  that,  by  the  most  remote  consequence, 
oouM  hare  l!cen  interpreted  an  order  to  fire : 
aod  here  the  pannePs  memory,  upon  the  most 
serious  reflection,  cannot  divine  what  could 
have  given  occasion  to  any  body's  conjecturing 
tbst  he  gave  an  order  to  j&e  at  this  time.  And 
here  also  the  former  observation  falb  to  he  no- 
ticed, touching  the  solemnity  of  an  order  for 
firing. 

9po.  As  to  the  action  of  firing  charged 
•jgabst  Ihe  pannri  himsdf,  for  firmg  at  this 
tJBie ;  the  pannel  ofiTers  to  prove  the  veiy  cen- 
tinel,  at  feast,  that  it  was  a  centipel  of  the  guard, 
who  gave  the  first' fire  at  this  time,  which  was 
the  snot  at  Robertson's  closs-head.  And  the 
psooel  b  informed,  as  has  been  above  noticed, 
mat  at  the  time  of  taking  the  precognition,  an 
offer  was  made  to  the  magistrates  to  single  out 
the  fellow,  if  they  would  sufier  the  guard  to  be 
drawn  out,  who  fired  that  shot  towards  Robert- 
ssq's  doss- head,  by  which  thetwo  or  three  peo- 
^  fell.  And  further,  the  pannel  ofiTers  to  prove, 
npon  this  head,  not  only  that  this  fellow  was 
the  first  person  that  fired,  without  any  order 
from  the  pannel  circumstantiated,  as  is  above 
noticed,  but  also  by  many  persons  of  undoubted 
eredite,  that  they  could  not  observe  the  pannel 
fire,  or  discharge  any  piece  himself,  during  the 
whole  time  that  this  firing  is  supposed  to  have 
ceotinned.  Aod  here  the  pannel  could  evi- 
^iW  cast  up  many  inconsistencies  to  your 
lordships,  that  must  necessarily  be  implied,  and 
Biany  preaomptiont  that  stronffly  exclude  any 
supposed  order  or  example  of  the  paonel  at  this 
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time ;  but  does  not  think  it  altogether  so  pru- 
dent to  mention  them  at  present. 

As  to  the  taking  a  piece  out  of  another  man's 
hand,  and  firing  of  it,  such  action*  was  a  re« 
markable  occurrence,  and  must  have  fallen  out 
under  observation ;  and  so  the  pannel  can  sav 
nothing  about  it,  but  letfve  it  to  evidence,  with 
this  only  observation,  that  as  it  was  a  notable 
event,  it  will  operate  almost  as  strong  in  the 
n^^tive  as  in  the  positive.  And  it  must  be  left 
to  the  jury  to  balance  the  evidence,  if  a  con- 
trariety shall  appear ;  aod  to  lean  to  that  side 
attended  With  tne  greatest  credibility,  taking 
the  known  rule  of  the  law  into  the  compass, 
namely,  favour  to  the  pannel  in  case  of  dubiety; 
Only  this  observation  fidb  to  be  made  to  your 
lordships,  that  the  circumstances  of  the  case  call 
aloud  for  the  pannel's  being  allowed*  a  proof 
upon  this  part  of  the  indictment.     ^ 

The  pannel  does  agree  with  his  majesty'* 
Advocate,  that  no  negative  evidence  can  take 
away  a  positive  Pfoof ;  but  the  pannel  humbly 
thinks  he  has  onered  a  pretty  circumstantiate 
one :  and  as  my  Lord  Advocate  seems  to  admit 
the  necessity  or  a  proof  on  both  sides,  so  the 
pannel  will  not  labour  that  point  with  youc 
lordships ;  not  doubting  but  you  will  allow  him 
in  general,  to  prtve  what  he  can,  to  exculpate 
him  from  the  guilt  laid  in  the  indictment ;  and 
that  your  lordships  by  your  interloquitur  will 
allow  him  as  nfhch  scope  in  that  particular,  as 
any  precedent  of  your  Idrdahips'  court  can  au- 
thorize. And  there  are  several  instances,  and 
one  very  particular  one,  wherein  great  latitude 
was  allowed,  both  as  to  the  circumstances  pre*, 
cedent,  concomitant,  and  even  subsequent  te 
the  act^  charged  in  the  indictment 

Some  general  useful  reflections  might  be 
made^  but  this  paper  is  already  drawn  out  inte 
too  great  length,  and  as  the  pannel  has  learned 
jud^,  and  a  discerning  ana  candid  jury,  the 
less  needs  be  said ;  because  it  is  suppiosed  they 
will  naturally  occur  to  these  interoted  in  the 
trial ;  and  no  doubt  such  will  lay  aside  all  pre^ 
judices  and  prepossessions ;  and  will  never  once 
think  of,  but  utterly  despise  the  censequenoci 
of  popular  rage  or  vulgar  clamour. 

If  the  pannel  is  guilty  of  the  charge  in  the 
precise  way  and  manner  it  is  laid  against  him 
m  the  indictment,  he  is  of  opinion  himself  he 
deserves  to  suflfer :  but  if  on  the  other  hand  ik 
shall  come  out,  that  he  is  entirely  innocent  of  the 
blood  of  those  men  wherewith  he  is  charged  ; 
he  thinks  his  case  deserves  smgular  commi- 
seration: because,  if. bonds  and  imprison- 
ment, loss  of  employment  and  bread,  obloquy, 
and  rf  preach  of  Uood-ffuilt  aii<LlPss«|creian^ 
of  consequence  loss  of  character  he  calamities 
in  human  life ;  then  has  he  had  as  great  a 
share  of  them  as  ever  attended  innocence. 

Sic  Subicrilfiturf    Ja.  Qbabaio,  Jnn. 

CvEU  JusncuRLB,  S.  D.  N.  Regis,  tenia  ia 
Prstorio  Buigi  de  Edinburgo,  Decimo 
sexto  Die  Mensis  JuKi,  Millesimo  septin* 
gentesimo  trigedBSO  sexto,  per  Hooorabilei 
Yiros,  AndNan  Fktcbtr  de  MilUNi,  JusU* 
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chfriirtft  Cl^cctm,  Dmhiaiim  Jacolmm 
Mackenzie  de  Royttouii,  Magfistrum  Da- 
^idetn  Erskine  de  Dun,  Dofninof  Guatte- 
futo  Priogle  de  Nei^hal^  et  bilbertoin 
Bitot  de  Minto,  Comimssionanos  Jnsti- 
tinhi  dieti  S.  D.  N.  Regit. 

Curia  legittim^  affirmata. 

Intraii* 

John  Pori€ou$j  lately  one  of  the  captain 
lieoteoanta  of  the  dty  guard  of  Ediohurgb, 
paouel. , 

.  lodicted  aod  aocosed  aa  in  the  fonner  Sede- 
runt 

The  Lordfl  Justice  Gterki;  And  Lords  Con* 
tiiksionefs  of  Jbsticiary,  baYing  considered  the 
indictnieilt  (^afsoed  at  the  instance  of  Diindan 
Forbes,  esquire,*  his  tnajMy's  Advocate,  against 
John  t^orteofos,  pannel,  trUh  tfafe  foregoing  de- 
bate tUereuflon,  Fand,  That  the  napnel  having 
itt  any  of  the  tidies  atrd  places  Hbelled,  fired  a 
gun  Htnong  tfac^  Mp\e  aM^tnbfdd  it  the  execu- 
tion libelled,  or  natin^  g2?eb  otdertto  the  sOt- 
difers  bdder  hid  <^iMband  to  fif^ :  and  there- 
upon thfey  tbe  ^bldi^rs;  oY  anjr  of  them,  baTing, 
icijordingly  fir^ ;  and  opott  tbe  6ritig,  either 
by  himselt  dr  thehi,  thfe  ^r^ns  mentioned  In 
the  indictment*  or  an^  of  th^ro,  were  killed  or 
irdbnded ;  cfr  ibfe  parihel'i  b^iti^  art  and  part  of 
Aht  bf  the  forsaid  crhbte;  ^nteparatim  rele- 
▼ttht  to  idf^r  the  baltis  uf  the  lilW :  but  allowisd 
the  pabuel  to  adduce  t^bat  evidence  be  Could 
9^iHi  i-esjieci  to  his  bfebaviodr  at  thb  time  thl! 
fbr^aiS  ct-ihie^  ire  libelled  tb  have  b^n  cotti- 
ifain^sd,  for  taking  dff  tiih  circumstances  which 
should  be  bt'Ottf^Kt  tbir.  IdfletTing  his  being 
guilty,  W  art  and  pfiH  df  the  ct-imes  fibell^  ; 
ahd  remitted  the  (lanti^l  aud  the  indicttaent  as 
Touild  relei^aUt  tb  the  knbwledge  of  an  assize. 

iSit  Su!bicHhitur,  Aimft.  FuBtcHER,  t.  P.  D.^ 

Thb  Lords  justice  Ol6rk,  and  Lords  Com- 
inisbibnebi  of  Justiclarj^,  cbbtidued  the  above 
Uiet  at  thb  instance  of  blis  majesty's  Advocate 
l||1linst  eaptkin  Jtihn  PorteoUi,  till  Mdbday 
next  at  seven  bf  the  cVdbk  In  the  mbming ;  and 
bi-dalbs  asAysers  and  ^itness^^  then  to  attend, 
tittder  the  pain  of  la^,  aud  the  pannelto  be 
'earned  back  to  j^risoh. 

CuiiJtA  jDfrrrciAiuiE,  B.  D.  iX.  tl^gts,  tenU  in 
^ovo  Siessionis  tlofbo  Burp  de  Bdin- 
bilrd;b,  Decimo  bono  l)ib  Mejisis  Julii, 
Miilesimo  septinge'rtt^ithb  trigeiimo  sex- 
to, per  tlonorabiles  Viros,  Andream  Fle!» 


Trial  6f  Captain  PorteouSf  (^ 

I'  ewer  fle  mihon,  JMtieiBfMM  uamiM, 
Dondintrai  Jacobotto  .l!l«ckMi)6  ds  IMiy. 
stoos,  Magist^urib  0atiddn  ftvliB«4s 
Don,  ^  Domhnrtn  Sflbertum  Elkit  d» 
Bfittto,  Cotnmtssioffarioa  JteddniB  ditt« 
8.  t).  N.  Regis. 

Curia  legittimb  affirmata. 

tntrai^' 

John  Porteouit  lately  one  of  the  aptiis 
lieutenants  of  tbe  city  guard  of  Edii^kf 
pannely 

Indicted  and  aceused  as  in  the  fcnMr  Ms- 
runts. 
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*  Con'cerbing  Interlbcutors  of  Relevancy, 
lee  in  this  CoTlectibh  the  Cases  of  James 
Stewart,  a.  b.  175!2,  ind  of  Naime  and  Ogilvy, 
A.  D.  1755. 

It  appears  (New  Pari.  Hist.  voU  10,  p.  2Q1,) 
that  in  thb  House  bf  Lords,  this  Interlocutor  in 
Torteous's  Case,  was  censured,  as  being  objec- 
tionable from  (ibt.  al.)  "  in  error  or  mistake 
with  regard  to  the  law  of  Scotland,  and  indeed 
i»f  et^  W^  r^ul&ted  M$^  ia4he  world.'' 


Thereiftet  the  Lords  procieeded  to  nM 
choice  of  th6  foltowing  plittons  td  |Nis&  iftfH 
the  Assize  of  tb«  said  John  Pbftedos : 

Aasttc 

Sir  Jdhti  fb^is  6f  Cratiiond. 
Alexander  Gibson  of  Pentland. 
Gebrge  Halyburton  of  Fordell. 
James  Dairtl  of  Chester- hiall. 
Jbhb  Bbgj^  bf  bkxsO/b. 
Thomai  Dundas  of  Lethnri. 
Alei.  tlrand  of  Brabdsfl^J. 
John  JoNie,  vintner  In  Sdinbdf'gb. 
Jamte  Hdntl^,  Wright  in  EAiMU!Ji%. 
tViillflbi  Wight,  baiLt^r  th«^e. 
John  6^11,  brewer  theire. 
James  DAvidson,  bbbkselYer  tberfe. 
David  Ingtis,  merchkbt  tbinre. 
Alexander  Sharp,  merchiitt  thef^. 
Patrick  Mabderstoun,  tnferl^blmt  tbfcr(^. 

The  above  Assize  being  all  lawM^  swtoi 
and  no  olgeetioii  bf  the  law  in  tbe  eoolra^* 

The  pandd,  John  PoKebds,  ludiclidly  din; 
fessed,  that  titne  and  place  libslied,  tbe  KiTtfU 
pe^sbns  mentiotied  In  the  indictib^  16  kitl 
been  killed  and  wounded,  viz.  Archibald  W- 
lantyne,  son  to  John  Ballintyhe,  tbe  yolibtftr, 
dysfeV  in  Dalkeith ;  Margaret  Arthur,  AfiH 
Airth,  residenter  in  thb  Cahbongiite,  ttfesr  A« ' 
Water-gate  thereof;  John  Addersoo,  Mo  t* 
George  Anderson  in  Craighead,  drover;  J<tt 
Peat,  servabt  tb  Jantes  M*Dbwal  memlM 
in  Edinburgh  ;  David  Wallace.  iourafey-iBtt 
Wright  in  Ed'uibnrgb  ;  Jame^  Plulp,  late  1^ 
vant  to  Lauder,  esq.  residenter  is  tol 

Capnon^te;  t>avid  SLidd,  taylor  io  fidUr 
burgh ;  Patrick  Spaldah,  apprenti^  to  DtvU 
Mitchell  jeweller  m  JBdinbui^  ;  JameSLA 
bud  Alexander  Wallace,  both  tervanls  to  Jvi0 
Wight  stay  maker  in  Edinburgh ;  Jdbn  Mi^flt 
taylor  in  Edinburgh ;  Dkvid  Ogilvie,  wHtcrU 
£dioburgb ;  and  James  Nevin,  late  seHsilt  ^ 
William  Sellers  writer  in  EdiiSbdrgb.  so* 
residenter  in  the  Potteraw;  Alexander  Jt*NMi 
son  to  Edward  .M*Niel,  indwetler  In  W' 
tounhalt;  Margaret  tiordoo  aer^abl  to  WD- 
ham  Ogilvie,  uylor.in  ^iAt  Msry/Wyod, 
in  Edinburgh ;  and  Henry  Grabame,  la^wr 
in  Cannongale;  and  Charte*  floshsad  s^ 
vant  to  Paul  Husband,  cbbfeetiooer  in  Us 
iU>bay  of  fi^Iy-rbod-Vbttte,  ¥era  so  kSW 


««} 


jint  Hufd^* 


A*  D.  1786. 
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or  ip^ttM  k^  firiog,  pioceedtDg  froqa  the 
p«|ijf  of  tne  city  ffaard  then  uaw  ius  com- 
gMttdy  M  mentioned  in  the  indictmenL 

Anoil  FtyrcHKR,  I.  P.  D. 

His  D^tuesty's  Adf  oc«te  for  profing  (ijt  ly  My 
idduieed  the  wjtneifws  f  fter  depjoning,  vis. 

Jamei  Dnfmrnoiuf,  merchant  and  resiilenter 
m  Edinbnrgb,  aged  thirty  yean,  or  tiiereby, 
married,  aolemnly  sworn,  parged  of  malite, 
partial  oonncil,  examiyed  and  interrogated, 
depeaed,  that  time  and  place  libelled,  and  after 
Andrew  Wilson  had  bung  some  time  npon  the 

Rllows,  aboot  a  qoarter  of  an  hour,  as  the 
ponent  thinks,  be  saw  the  execationer  going 
f  p  the  ladder,  as  the  deponent  apprehended,  to 
cat  him  dowa ;  npon  which  he  saw  some  smaH 
Hones  thrown  by  the  mob  at  the  execotioner ; 
some  whereof  the  deponent  believes  might 
hare  fkllen  upon  the  guard :  upon  which  he 
nw  the  pannei  adrance  from  the  guard  west- 
wird,  resting  his  firelock  upon  his  thigh,  as  if 
he  had  been  bending  it,  ana  thereafter  saw  him 
v^e  it  to  his  breast,  moving  it  from  one  point 
is  another:  and  soon  therMfter  the  deponent 
heard  a  shot  from  the  place  where  the  panfiel 
was  standing,  but  did  not  observe  whether  the 
shot  came  ifrom  captain  Porteoos's  firelock; 
sad  much  about  the  same  time  observed  one 
of  the  soldiers  gb  out  of  his  rank  westward,  and 
npon  the  north-side,  apd  saw  him  go  further 
wert  than  the  place  where  captain  Porteoub 
was ;  the  side  of  the  window,  Where  the  depo- 
nent was  stauding  in  Robertson's  house,  cover- 
ed .the  said  aoidier  from  the  view  of  the  depo-. 
Mnt,  by  the  time  the  first  shot  was  fired ;  ahd 
which  soldier  had  a  gun  and  a  screwed  bayonet 
in  bis  hand,  levelled  with  the  biitt  end  of  it  at 
hii  breast;  and  the  deponent  did  Apprehend  at 
the  time  that  caj>tain  Porteous  had  fired,  be- 
^Mse  he  saw  him  in  a  firing  posture,  and  im- 
mediately heard  a  shot,  and  saw  a  inan  in  a 
^  minutes  therealWr,  as  soon  as  the  niob 
^"p!Bned,  lying  upon  the  street,  upon  a  line 
whither  the  deponent  saw  captain  Porteons*s 
l^iece  directed ;  ahd  that  the  above- men- 
tioDed  soldier  came  from  the  body  of  the  suard 
vj|tteh  was 'behind  captain  Porteous.  Cauta 
MMlkP  pofel.  And  this  is  the  truth  as  he 
ihall  answer  to  God. 

,Sk  Subtcribiiur,  J.  Drummond. 

Andrew  Fletcher. 

fir  WiSiam  Fbrhm,  Advocat,  «ged  thirty 
BPmii,  «r4hevrby,  aunrried*  solemnly  aworn, 
pvfsd  #rnaattee,  partial  4ioandl,  examined 
and  imesraaatad,  Opened,  That  time  and  place 
fkallud,«an^jifier  iha  deceased  Andrew  Wilson 
wlhoag  aboot  twenty  -or  •  twenty^ve  minotes 
■poa  tbagidlows,}  the  depooe^t,  from  a  window 
«iOirthMtabler*«hoase,  opposite  but  a  tittle 
<fth^.weatwanl«f  the  gathMrs,  saw  the  exeou- 
y<Hier  go  op  some  steps  of  the  ladder,  as  the 
d^paumnlisves,.  to  cutdiMVA  the  saidileceoaed, 
^tawiihaaaapon  stones  thrown  at  the  execn- 
■rav ;   upoB  which  the  exes utkmer  immedi- 


ately  retired  to  the  guaidi  ^  the  m^  cQoti- 
nued  throwing  of  stones  ;  so  that  the  .deponent 
does  believe  sogme  of  the  atones  mjjuit  have 
touched  the  guard ;  and  about  this  ume^  the 
guai^  were  drawif^glogetlver  to  the  north  an^ 
w^st  of  the  galloivrs,  where  the  captain  wan 
^landiqgf  acid  di^  so«in  .thereafter  see  thepAnnel 
advancing  westward  fire  his  gun  amonff  the 
people  assembM  at  the  execution  ;  and  oh- 
serveid  the  (ire  and  smbt^  issuing  ovi  of  tne 
mujEzle  of  his  piece,  to  the  beat  at  Uie  depo- 
nent's observation ;  which  he  thought  at  the 
tune  very  distinct,  apd  that  the  st^d  shot  waf 
the  first  whiq^i  the  deponent  hef^d  ;  an^  the 
deponent  at  the  time  did  imagine,  that  th^, 
pannei  had  ficed  his  shot  high  ;  but  whether 
that  proceeded  from  the^aitoation  that  his  fire* 
lock  was  in,  or  firom  tl^e  appearance*  that  tl^a 
fire  and  smoak  made th|it  issued  outof  .his  piece^ 
the  deponent  cannot  now  p^cuUrly  coArge 
hii  memory.  That  thereafter  the  deponent 
beard  ^ev^^l  dropping  shots,  abont  Awei^ty^ 
but  cannot  be  positive  as  to  the  number ;  tba^ 
whf  n  the  afores^  facta  happened^  the  deponent 
was  i^non  iim  sooth-nde  of  the  street,  and  the 
pai\nel  to  the  north  of  t|^e  middle  of  the  street* 
almost  opposite  to  the  window  where  the  de- 
ponent was ;  apd  when  the  panne)  so  fired,  th^ 
deponent  did  not  observe  any  soldier  so  far  ad« 
vaoced  westvi'ardfrom  the  Mycf  the  guard  a« 
the  pannei  was^  Causa  seientia  patet.  And 
this  18  the  trnth  ps  he  shall  answer  to  €rod. 

Sk  Subieribitur^       William  Forbes. 

Andrew  Fletcher. 

Mr.  WiUum  Frater,  son  to  the  lord  Saltoun, 
aged  twenty- four  years,  or  thereby,  unmarried, 
solemnly  sworn,  purs^  of  malice,  partial 
council,  examined' and  interrogated,  deponed. 
That  he  was  in  a  window  in  6ne  Orr*s  nouse^ 
in  the  Grass-market,  the  south-side  of  the' 
street,  that  day  that  Andrew  Wilson  was  exe- 
cute; that  after  Wilson  had  hung  some  time 
on  the  gallows,  he  saw  the  executioner  go  up 
some  steps  of  the  ladder,  as  he  apprehended,  to 
cot  him  down ;  and  then  saw  the  mob  throw^ 
stones  and  dirt  at  him;  upon  which  the  hang-' 
man  came  down  and  went  in  amongst  the 
soldiers  that  were  standing  at  the  foot  pf  tho 
scafibid:  that  soon  after  the  hangmap  had 
come  down,  he  saw  the  pannei  present  and  levet 
hisgnn,  moving  the  muzzle  to  and  fro,  ^nd 
then  saw  hi^^  fire ;  and  to  the  best  pf  his  know- 
ledge er  apprehension,  saw  the  smoak  iasu9 
out^  of  the  mouth  of  the  piece ;  that  immedi- 
ately thereafter,  within  a  s^nd  or  two,  ha 
heard  several  dropping  shots  ficed.  by  tlm 
soldiers,  who  were  there  on  their  anps :  that 
he  thinks  the  dropping  shots  he  tlien  lieani 
came  from  n^or  the  plf^ce  wh?re  the  pannei  w.i# 
standing. 

And  deponed,  Tbatat.tjbe  time  forsaid  th€ 
pannei  fired  Uis  gun,  he  did  not  obsrrve  apy  <<f 
the  soldiers  a^v^ance  before  him  and  present 
their  guns.  Causa  scientue  patet.  And  this  is 
truth  as  heishall  answer  to  Ciod. 

8k  SnAKrUniur^  Willt%m  Fraser.   < 

'  ^A.'JLu»canm. 
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Hr.  WilUam  Vrquhart  of  Meldram,  aged 
thirty*eight  yeara,  or  thereby,  married,  so*- 
lemDij  sworo,  ported  of  malice,  partial  coao- 
eil,  examined  and  mterrogatjod*  deponed,  That 
he  was  present  at  Andrew  Wilson's  ezecntion 
the  time  libelled,  in  the  house  of  one  Orr,  on 
the  south-side  of  the  street,  in  company  with 
sir  William  Forbes  and  Mr.  Fraser,  the  pre  • 
eeding  witnesses ;  that  after  Wilson  had  hung 
some  time,  he  saw  the  executioner  go  up  some 
steps  of  the  ladder,  in  order  to  cut  htm  down, 
as  he  apprehended,  and  saw  the  mob  throw  se- 
Teral  stones  at  biln ;  upon  which  he  came 
down,  therefore  the  mob  continued  to  throw 
stones,  some  of  which  fell  among  the  guard ; 
whereupon  he  heard  se?eral  dropping  shots 
fired  by  the  soldiers  ;  that  he  saw  the  pannel 
present  his  piece,  immediately  beard  a  shot, 
which  he  apprehended  was  shot  by  the  pannel, 
1>ut  did  not  okoerre  it  so  narrowly,  as  to  see  the 
smoak  or  fire  issue  out  of  his  piece.  Cauta 
scientim  patet.  And  this  is  the  truth  as  be 
•hall  answer  to  Qod. 

Sie  Smbicribiturf         William  UftQUBiirr. 

Ja.  Macksnzib. 

James  Dewar  of  Vogrie,  aged  sixty-four 
years,  or  thereby,  married,  soieronly  sworn, 
purged  of  malice,  partial  council,  examined  and 
interrogated,  deponed.  That  time  and  place  li- 
{»elled,  at  Andrew  Wilson's  executioo,  he  was 
in  a  window  in  his  own  house  at  the  toot  of  the 
West- bow,  in  the  easl-side  d  the  way ;  that  he 
saw  the  hangman  go  up  some  steps  of  the  lad- 
der, after  Wilson  nad  hung  some  time ;  and 
saw  the  mob  throw  some  stones,  one  of  which 
hurt  the  executioner  on  the  face ;  upon  which 
he  came  down  the  ladder ;  whereupon  he  saw 
the  panoel  present  bis  piece  and  fire,  which 
Was  the  first  shot  he  heard  or  saw  ;  that  when 
he  saw  the  pantiel  fire,  his  side  was  to  the  de- 
ponent, and  that  the  pannel  was  then  standing 
on  the  east-side  of  the  gibbet ;  and  that  he 
^red  his  piece  to  the  west :  and  deponed,  he  saw 
the  fire  of  the  powder  from  the  pan,  and  heard 
the  report  of  the  shot.  Depones,  That  when 
the  pannel  fired,  as  aforesaid,  he  was  standing 
on  tne  south-east  side  of  the  scafibld.  Deponed, 
iThat  Wilson  was  cut  down  not  by  the  hang- 
man, but  by  some  that  were  standing  at  the  foot 
of  the  eallows,  and  that  Wilson  was  cut  down 
befiire  he  heard  any  shots :  Deponed,  That  he 
jrtood  at  his  own  window  before  Wilson  was 
thrown  OYer,  and  continued  looking  at  the  place 
of  execution  till  he  was  cut  down,  and  heard  the 
shots  as  befwe  mentioned.    And  beinginterro- 

fated  what  kind  of  cloaths  captain  JPorteoiis 
ad  then  on,  declares  he  cannot  be  positive, 
hot  believes  they  were  red  cloaths :  but  is  po- 
eitive  tha  the  knew  captain  Porteous'  face  when 
be  saw  htm  fire.  Cauta  tcien^Us  patet.  And 
this  is  the  truth  as  he  shall  answer  to  God. 
Sic  Suhicribitur^  James  Dewar. 

Ja.  Mackenzie. 

George  Drummoniy  esq.  one  of  the  commis- 
eaonets  of  the  customes,  aged  years,  or 
ih«ieby»  nanicd^  ■oknnlj  swon,  pniged  of 


Triai  of  Captain  Porteous, 
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malice,  partial  council,  mmined  aiid  interro- 
gated, deponed,  that  at  the  time  and  phoe  li- 
belled, the  deponent  was  in  the  hoofeoi  BdRit 
Halyburtonj  on  the  right  hand,  oo  thesertli 
side  of  the  comer  of  the  Strait-bow,  the  third- 
story,  at  the  time  of  the  execution  of  Aadtev 
Wilson,  and  from  a  window  of  theitt4  booie^ 
after  the  criminal  was  thrown  over,  and  bid 
hung  for  fifteen  or  sixteen  minutes,  the  enco- 
tiooer  was  about  going  up  the  Udder ;  sod  after 
he  went  up  two  or  three  steps,  be  obserrcd  le- 
Teral  stones  thrown  at  him ;  which  snd^  Urn 
return ;  and  while  he  was  on  the  ^nad,  In 
observed  his  nose  blooding:  and  at  tbiitiiM 
he  observed  one  or  two  persons  or  more  etind- 
ing  at  the  foot  of  the  ^Uows ;  one  of  wbon 
stretching  up  his  arm  with  a  knife,  be  obierfed 
cut  the  rope;  the  executioner  fautvinf;  mind 
with  the  soldiers,  he  did  observe  the  throwioff 
of  stones  to  continue,  and  some  of  then  ral 
among  the  soldiers.    DepoiMi.-^,  that  immedi- 
ately thereafter  he  observed  one  of  ihenldicii 
advance  a  little  before  Mr.  Porteoos  to  Iks 
westward,  with  a  gun  in  his  hand,  wbicb.  In 
presented ;    and   iminediatelv  tbereofMia  the 
deponent  heard  a  shot,  whwn  he  imagined  ti 
befitMU  that  soldier,  but  did  notobservsficev 
smoak;  though  at  the  time  he  condadedit 
was  finm  that  soldier's  gun,  and  is  poatirt 
that  that  was  the  first  shot  that  was  fired ;  and 
the  deponent  did  not  think  that  the  stnoathit 
were  thrown  did  give  an  v  just  came  for  tte 
firing.     Deponed,  that  about  the  time  wIns 
he  observed  the  soldier  present  his  jpn,  ainid 
is,  be  also  observed  the  pannel  holding  bis  gin 
in  bis  hand  in  a  level,  but  is  not  sure  of  bit 
putting  the  butt  of  it  to  bis. shoulder.    De- 
poned, that  after  the  said  first  shot,  wiihio  ft 
minute  he  heard  another,  and  so  it  coolinoed 
till  about  the  number  of  eighteen  or  tvoty; 
and  this  was  at  the  time  of  the  firing  observed 
by  the  deponent;   but  within  seme  misolM 
thereafter,  there  was  a  second  firing,  which  hi 
did  hear,  and  upon  hearing  came  to  the  wia- 
dow,  and  obsenred  some  Rme  falleo  fion  a 
opposite  house,  which  he  judged  to  bare  ben 
occasioned  by  the  bullets :    Aiul  as  Is  the  ei|{b- 
teen  or  twenty  droppmg  shots,  in  the  M 
firing,  they  were  from  the  tokliefB  immediitclf 
behind  the  pannel,  betwixt  whom  and  tbem,  m 
obserred  no  person  interposed ;  and  besbaencd 
the  time  of  the  first  shot  the  pannel's  fiwe  w« 
looking  westward,  as  was  all  the  soMian'  be* 
hind  him.     Deponed,  that  the  soldiers  at  tbet 
time,  who  fired,  were  to  the  deponent'^ be«  n- 
membrance  lo  the  northwacd  of  tbeseiJbld; 
and  the  pannel  was  then,  to  the  bert  of  hie  re- 
membrance,  Either  upon  a  line  to  the  gibbet,  er 
a  little  westward  ef  it.    Further  depsaerf,  tbet 
the  soklier  who  first  fired,  as  said  is,  adrsBeed, 
from  behind  the  pannel^  and  past  upsabie  ligw 
hand  to  the  northward  of  him.    Csais  fcMi# 
palet.   -And  thb  is  the  truth'  as  he  shall  saivct 
toGod. 
iSio  Subscrilntttrf  U36.      Ga.  QiinoieiiB- 

Da.- 
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WiUiarn  JoAiufouii,  (tragfest  io  Edinborgb, 
aged  forty  yean,  or  thereby,  imrried,  ao- 
lenaly  awom,  pnrged  of  malice,  partial  council, 
eiamined  and  intmogated,  deponed,  time  and 
ftece  libelled,  be  tbe  deponent  being  present  at 
the  execution  of  Andrew  Wilson,  be  did  observe 
the  pannei  take  a  gun  out  of  a  soldier's  hand,  at 
which  tine  be  was  standing  'twist  tbe  Corn- 
mcrcate  and  one  Tod's  shop,  which  is  under 
bsiUie  Halyborton's  bouse ;  thereupon  be  ob* 
serred  tbe  pannei  adfance  some  steps  westward, 
aod  did  see  bim  present  and  level  bis  gun,  that 
is  to  say,  bold  it  out  and  iire  amonest  tbe  mul* 
titude;  and  did  observe  the  smouc  come  out 
•f  tbe  gun:  And  deponed,  tbat  this  was  tbe 
first  shot  he  beard,  which  shot  immediately 
followed  after  tbe  criminal  was  out  down  by  a 
bind  standing  at  tbe  foot  of  tbe  gibbet;  and 
tbe  deponenttat  the  time  was  standing  in  a 
window  in  the  house  of  one  Gairdner,  horse- 
ferrier  by  tbe  Muse  Well ;  and  when  tbe  pannei 
was  takmg  tbe  gun  out  of  the  soldierfs  band,  be 
appeared  to  be  in  passion,  and  it  was  some 
Mort  time  before  he  was  master  of  the  gun. 
Deponed,  that  to  the  best  of  his  remembrance 
the  pannei  wascloatbed  in  red,  but  he  being 
well  acquainted  with  the  pannel's  face,  he  is 
positive,  tbat  he  was  tbe  person  that  took  tbe 
goo  and  Ared  as  aforsaid.    And  deponed,  that 
be  believes  there  was  about  thirty  yards  ilis* 
taoce  betwixt  tbe  window  where  the  deponent 
was,  aod  the  pannei,  at  the  first  firingi    Cauta 
maUm  patet.     And  this  is  tbe  truth  as  he 
•ball  answer  to  Glod. 

Sic  SuUcribiturf         Wm.  Jobi«stouii. 

Da.  Erskinb* 

Kark  Sproi^  skinner,  and  oneof  the  con- 
stables of  Edinburgh,  aged  S8  years,  or 
tberoby,  married,  sofemnly  sworn,  purgnl  of 
naUoe,-  partial  council,  examined  and  interro- 

Stsd,  deponed,  Tbat  time  and  place  libelled,  as 
stood  on  William  Orr  stabler's  window, 
Bsntb-side  of  the  Grass*  noercate,  he  saw  Wilson 
the  criminal  cat  down  from  tbe  gibbet:  upon 
which  occasion  he  did  not  obeerve  tbat  there 
was  any  greater  disturbance  than  usual  at  exe- 
cotioos:  that  a  very  little  while  after  tbe  cri- 
nioal  was  so  cut  down,iie  observed  the  pannei 
advance  before  tbe  soMiers,  and  upon  the  north* 
aids  of  the  scaffold  ever-against  the  gibbet,  be 
saw  him  fire  fats; piece  towards  the  west,  and 
the  smoak  issue  out  of  tbe  mouth  of  bis  gun ; 
this  he  says  was  the  first  shot  that  was  wed ; 
hot  immediately,  upon  tbe  back  of  that,  a  tall 
mail  with  bia  own  bair,  abontthe  third  behind 
the  pannei,  as  be  thinks,  fired  off  his  piece 
likewise  towards  the  west,  but  up  in  the  air 
over  tbe  heads  of ^ tbe  multitude:  that  very 
snon  after  several  other  dropping  shots  fol- 
lowed, after  which  when  tbe  people  fell  back 
and  opened,  he  4>bserved  a  yonng  man  lying 
•apoa  tbe  growid  as  dead,  directly  opposite  to 
the  place  where  the  pannei  fired.  Causa 
•eUntiapaiet.  And  this  ts  the  truth  as  he  shall 
inswertoGod. 

Sic  Smkcribiiurf  Mark  Sprott. 

Giw,  SUOT. 


Oeorge  Campbell^  wrighi  in  Edinburgh,  aged 
S8  years,  or  thereby^  married,  solemnly  sworn, 
purged  of  malice,  partial  coundl,  exammed  and 
interrogated,  deponed.  That  time  and  place  li- 
belled, the  deponent  stood  in  the  window  of  Bf  r. . 
Carmichael's  house,  in  the  south-side  t^the 
Grass-mereate,  directly  opposite  to  tbe  gibbet; 
tbat  a  very  bttle  after  Wilson  was  cut  down,  be 
observed  the  pannei  with  four  or  five  of  his  mea 
about  bim,  and  tbat  as  he  pointed  his  piece  to  and 
firo  towards  the  multitude,  he  observed  him  re- 
ceive a  stroak  by  a  stone  thrown  Ihrni  behind 
the  scaffold,  off  which  it  rebounded  and  struck 
bim;  upon  which  he  immediately  fired  bia 
piece  p'but  whether  this  was  tbe  first  shot  or 
not^  tbe  deponent  cannot  tell,  for  there  wac 
three  or  four  fired  much  about  the  same  time  ; 
but  that  tbe  pannei  fired,  he  is  sure,  for  be  saw 
fire  and  smoak  issue  "from  his  piece.    Tbat 
upon  these  shots  already  mentioned,  be  saw  a 
man  fall  down  upon  bn  back  on  the  street: 
tbat  after  this  be  saw  tbe  pannei  raise  his  mns- 
ket,  and  put  his  hand  to  his  cartra^-box,  as  if 
be  intended  to  load  again ;  but  does  not  know 
what  followed  upon  this,  because  be  imme- 
diately lost  sight  of  bim.     Deponed,  That 
when  the  pannei  fired  bis  piece  as  alMve,  be 
was  standing  towards  the  south-east  corner 
of  the  scaffwd,  and  pointed  hii  piece  towarda 
the  south-west:   that  tbe  pannel's  fire,  with 
.  the  shots  tbat  went  off  at  tbe  same  time,  were 
the  first  tbat  were  made  on  tbat  occasion. 
Cauta  scientie  patet.    And  this  is  the  truUi  as 
he  shall  answer  to  God. 

Sic  Sukcribitiir,        George  Campbell. 

GlLB.  EuoT. 

James  BaH  merchant  in  Edlnbuivb,  aged 
d2  years,  or  thereby,  widower,  solemnfy  sworn, 
purged  of  malice,  partial  council,  exammed 
and  interrogated,  deponed,  Tbat  time  and  place 
libelled,  the  deponent  stood  in  tbe  same  window 
with  the  immediate  preceding  witness,  or  at 
least  in  a  window  in  the  same  room :  tbat  a  lit* 
tie  after  Wilson  was  cut  down  from  tbe  gibbet, 
he  saw  the  pannei  advance  a  little  westward 
from  the  Corn-mercate,  towards  the  south-side 
of  the  gibbet,  and  fire  off  bis  piece  west- ward, 
toward  tbe  Muse  Well :  tbat  at  this  time  he 
saw  none  of  tbe  soldiers  pear  him,  nor  observed 
any  other  fire  but  his ;  and  before  there  was 
any  more  firing,  when  tbe  multitude  fell  back, 
he  saw  a  man  Ivin^  dead,  towards  tbe  place 
tbat  tbe  pannei  pointed  lib  piece;  that  be  ia 
sure  tbe  captain  nred,  since  be  saw  tbe  fire  and 
smoak  issue  from  bis  piece.  Caiua  scientiis 
patet.  And  tbis  is  tbe  truth  as  he  shall  aur 
swer  to  God. 

Sic  Subscribiturf  Jambs  Bald.  • 

GiLB.  EuOT. 

Andrtm  Daw,  servant  to  James  Montgo- 
mery, brewer  in  Pstreniw,  aged  8S  years,  or 
thereby,  fkiarried,  solemnly  sworn,  purged  of 
malice,  partial  council,  examined  and  interro- 
gated, deponed,  Tbat  time  and  place  libeUed, 
tbe  depohent  was  standing  at  tbe  foot  of  Ro- 
bertson tbe  stabler's  doss«  wbeo  Wilson  was 
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eal dowB ten  '0m  f ibM:  MMnadittely  After 
whiob  tlie  |«yiel,  «1m  wap  flteoding  ab  the 
■diddie^l'  tbe  street,  lwlw«tti  due  d^yoftppt'  and 
the  CorB-mercalCy  fife^  hit  ipiaee  lewanl  the 
plaee  wheie  the  depontBt  wm  9>ttMAwf; ;  vpcM 
which  a  bazt^r  in  the  Abbav,  caHad  Oharlea 
Hiuteid,  dt)D|it  just  hy  the  •depooaai ;  aad  hj# 
flie  d^aetit!ii  ooat  wasAam^  in  Iha  ahonider 
wiAh  tke  fla«e  shot ;  that  he  heard  the  refiOKt 
af  iha  fii^ptain'c  piece,  thwiffh  he  aeilhar  aajr 
the  fire  nor  the  smoak,  yet  ie  is  bw»  <lhe  pan- 
nal  -filed,  heoansa  be  saw  no  other  pieae  pra- 
snnted  at  the  same  itiine :  that  the  naonel  Jivhen 
he  fired  as  ahore,  was  as  near  to  ftbe  deponent, 
as  the  end -of  the  table  where  he  now  ai||iids  is 
to  thewest-and  of  this  room.  Deponed,  vJhat 
theahat  mentioned  to  he  made  by  the  pannel 
was  the  irst  Jbe  heard  that  day.  ilepaned, 
Thflt  daring  the  whale  time  flflheaiKQiitipn  he 
never  oame  neaverthe  soaflhld  than  BobertKMi's 
doss-rfiMkt  (by  Robertson's -ehMs-teot  is  meanad 
the  end  naasest  the  Grass  imereate).  ^nmis 
tcientm  jtatei.  And  .this  is  the  tanih  as  he 
ahonid  answer  toiGod,  ^aed  dedaiied  he  !can^ 
net  write. 

'  $ic  Suburibitur^  Gilb.  (E&iot. 

* 

Wdlter  Ske^rgold,  indweller  in  Edinborghy 
aged  28  years,  or  therdl>y,  married,  solemnly 
sworn,  pu^jred  of  malice,  partial  council,  exa- 
mined and  interrogated,  deponed,  That  he  was 
present  the  time  and  place  libelled ;.  and  after 
the  criminal  Wilson  was  cut  down,  he  saw 
'captain  Porteoos  fire  his  gun,  holdiog  the  same 
straight  out  at  the  maltitude ;  and  that  the  de- 
ponent was  then  within  three  yards  t>f  the 
captain,  when  he  saw  him  fire,  and  that  aflter 
>he  had  fired,  he  beard  him  cadi.  Fire;  then 
beard  soma  shots,  Imt  does  not  know  from 
»wbat  hands  they  came,  for  he  immediately 
retired  to  tke  Lawn-mercate.  Deponed,  That 
whan  the  pannel  tired,  his  left  hand  was  to- 
wards the  scaffold,  and  he  fired  towards  the 
weat-poit  Deponed,  That  the  seafiabl  was 
Baaeer  .to  the  west- pert  than  the  pannel  was 
<  when  he  fired,  that  is,  the;  pannel  was  nearer 
.tothe.Gom«mercata.  Deponed,  That  this  shot 
by  the.paanel,  was  Ijbe  first  that  he  heard  at 
•that  time,  and.that'he  was  pceseat  all  the  time 
.of  the'saBBGution;  that  he  was  ao  near  aatotsee 
.the  fice«ad  the  colfine  fiy  out  ef  the  pannel^s 
.gun.  CaumtciefUimp^.  And  this  is  the 
iBHth  as  .he  should  answer  to  God. 

Sic^SuUeribUurf       Waxtbr  SBBABOOLn.; 

Ji^n  Ritchie^  servant  to  Mr.  AncfaibaM  Mur- 
ray, advocate,  aged  17  years,  or  thereby,  un- 
married, solemnly  sworn,  purged  of  malice, 
partial  council,  examined  and  interrogated,  de- 
poned. That  the  time  and  place  libelled,  the 
.deponent  was  preseatat^the  axeeotian  ofvAn- 
•  drew  Wilson ;  and  after  the  criminal)  was  eat 
.dowa,.he  sawandiiesrd  about  three  shots  fired, 
.and  then  he  heard  <a  fourth  shot,  whieh  was  by 
Bfftain.Perteaua;  ami  that  hesawaioaoiall 
.da«rn»  but-  the  idepeaent  imai^ned  it  laaa  from 
vtha  paaauraiaf ;  ih^oiMd  4  Ihnt  thatewssTeiy 


Trial  qfCiqfbim^orteouSf 


short  time  betwii^  theahsU,  MttbitirHrb 
was  by  captain  Porleous  ,waa  the  Isit  in  ar* 
dcr.  That  after  the  cvimuial  was  eat  4ifm$ 
the  gavd  di»w  towards  the  aerth^«4i  sf  ihe 
snawdd;  |hat the deposwnt was stmdiig yitMs- 
two  or  three  yeacds  of  t|ie  loot  of  MnHwi'I 
oloss,  whanhesawandheaBdibefiasg.  D»> 
poaed,  he  heard  the  pannal  oseatioD  m  «ff4» 
Fire,  before  Oie  fir^^*  DepmH  Tbat  tb 
pannel  was,  to  thellest  af  the  depoaeat's  le- 
mawbiano^  standing  aa  far  wast  as  ihe  gd-^ 
lows;  <hat  h,e cannothe  very  paatiire ^  thc«<i 
and  orawd  was  aaob,  that  be  coald  noturj 
distinotly  discern.  Dapaoei,  11bat4heihfli» 
mantianed  by  Abe  deponent,  fiist  ^^hree,  u4 
than  a  loiiiiJbb,^aa  the  ficst  heiheavdilhat  ti»e. 
Coma  ^inmtitfiptM,  AmA  this  h  the  trotk  11 
he  should  answer  l»  God. 

Sic  Subtcribit^r,  John  RucsiE. 

WAursaPaiKcu. 

Thamas  Crookibank^  senrantto  Thoroafif rot* 
tor,  brewar  in  Ediuboigh,  aged  3C  yeftii,w 
thereby,  unmarried,  solemnly  swoni,  paiyei 
of  imaliee,  partial  council,  examined  and  iat»* 
nwated,  deponed.  That  the  time  and  plaee  It* 
belled,  the  deponent  being  apon.the  easiqrni 
the  south  side  of  the  scaSfold,  saw  the  paniif), 
who  was  then  standing  uponrtbe  north  tideif 
the  scafibld,  fire  the  gun  that  wss  hi  hisfasid 
Open  the  multitude,  the  point  of  the  piece  be> 
ing  directed  westward ;  and  ssw  the  fire  «b4 
SBsoke  issue  cot  of  the  muzssle  of  tbe  goo,  tkik 
was  in  tbe  nannel's  hand.  And  fortkrife* 
poned,  that  tliepannel  was  standing st  tbeoailb 
side  of  the  aoafiold,  and  at  tbat  end  of  it,  vbidi 
is  next  the  Bow.  Cau$a  tcientU  patet.  Aid 
this  is  .the  truth  as  be.shouldansirer  to  God. 
Sic  SubMcribitur,  Tbomas  GaooisHinu 

And  being  further  interrogate,  if  thesaidiM 
that  the  pannel  fired,  was  the  fieat  shot,  <h* 
poned.  That  it  was  the  first  shot ;  bat  tbat»' 
veral  other  abets  followed  immediately  tbo^ 
after.  And  this  is  likewise  tlietruUi  as  he diifl 
answer  t»God4 

Sic  Subioribitur,  Thomas  GaooKSHANK. 

Aiaut.  FusTCBBU 

Jama  NelUany  gaideaar  in  the  Bttll<?te«f 
Edinbuigfa,  aged  31  years,  or  thereby,  smt* 
lied,  .soleBMly .  sworn,  purged  af  mahoe,  paitid 
esnocil,  examined  and  intem^;atad,  depeaed) 
Time  and  place  libelled,  the  depoaeat  bmi 
standing  within  the  «bot  of  a  timipikeaeer  d» 
Mose  Well,  saw  the  pannel  who  wailbai 
Standing  upon  the  north  mde  of  the  scsfiild,  a 
littte  to.  the  eastward,  where  the  gaUem  aae; 
and  saw  tbe  pannel  advtoce  westwanly'toirafdi 
the  multilwle,  with  his  firelaek  in  bisbesd, 
moving  it  to^aad  agmn,  as  if  hehad  bscn  beel* 
ing  back  the  people ;  and  at  thathiidsHsarth 
asation,  saw  the  pannel  fire  the  piecetbatati 
Hi*hi8  htod  upon  the  mnlittnde,  peinHingr  it 
fWestsRBnt»>andsaw  theamoakissaaoetiat'ths 
mussle  of  the  said  piece.  Thattbb  Mas  tbs 
first  shot  which  thie  depoosniheaid,  whieb  va» 
soon  followed  by  others  ;  for  tbe  depMMatsb» 
served  the  pannel  after  be  iiadfisad  hiicpieo^i 
reticovsoaieyaods  to  the  soldiers,  and  nirfifo 
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6r^  ftf  thv^foldTen  sdrftoee  mA  fire  aptfo 
fte  thohtlude ;  and  fcton  tliereaftef  when  the 
■nifdtiide  w^tre  beM  <Mf  the  deponent  sdw  c  boy 
#ilh  blicl  hail*  lyioe  within  tcfn  yftnis  of  the 
titftt|rike  #here  the  mponent  was  ttandinf^,  and 
tKW  Ibur  other  per«ni«  \jmg  at  different  (daces 
apoD  the  ^trMt ;  and  saw  the  flrtt  mentbned 
hij  Uoodhiii'  at  the  ear.  Causa  identU  patet. 
Aii  tbk»  ia  the  troth  aa  he  shoold  answer  to 
God. 

Sk  Subicribiturf    James  Neilson. 

Andr::Fustcheb. 

WUUm  Qofdai^  boKter,  and  aemtotin  the 
istnttioii  bAkehoasa  m  HaSlics  Gloss  in  Sdin- 
btfiyh,a|^91  years,  or  thereby,  anoMrried^ 
islmnly  sw^rn,  fniiipodof  malioo.  |M«lkl  eonn- 
dH,  sxamiDed  and  iaHerragiated,  d(fan«d|  That 
IbiliflM  and  plaea  lyballed,  the  depoaaut  being 
Mibo  bead  of  the  tornptke  at  the  hack  of  the 
Moss  Wall,  ^d  fh>ili  theneis  ase  oaptida  Par- 
fetm^  panael,  who  was  then  n^n  th«  north* 
#ast  MHMror  the  gibbet,  w*fohisiMoek  to 
ted  again;  Mdthtt'eataraawfh^  said  firelock 
Irtribiinhibhand,  goofffomdfli/wtho  itm  and 
MMbgooatattbemtiMiieofH;  nndthiawas 
MM  first  shot  which  the  deponent  heard  thai 
day,  but  heard  several  shoii  thereafter  s  and 
fiitt  tba  shot  which  the  paooel  fired,  was  soon 
After  the  d«c«ased  Andrew  Wilson  was  out 
do#a.  Caum  §ekntus  patet.  And  this  is  tho 
Mh  as  he  shvrald  answer  to  God. 

Sit  Suhicri^tur^      Wiluam  Goasoti. 

Amdr.  Fletcher. 

I 

JbsKt  MuMiA,  aerrant  to  CoUn  Alison> 
wtighttn  Edinbolf^h,  aged  f^6  years,  or  therB* 
hjr,  married,  solemnly  sworn,  putged  of  maliee, 
psriial  oonOcil,  exaniined  and  interrogate,  de* 
poned,  That  tttne  and  place  libelled,  and  soon 
ifiar  the  deceased  Andrew  WilSoU  was  cat 
down  from  the  gibbet;  the  deponent  being 
npon  the  causey  of  the  north-east  end  of  the 
idiflbM,  beginning  to  uke  down  the  soaffokl ; 
tod  did  then  boar  ikt  ponnel,  who  was  towards 
th«  berth  end  of  IhO  scaffold,  say  sererai  times 
li  tfae  soldiera  andor  his  command.  Fire  and  be 
dtmaM !  aM  at  the  satoe  time  saw  the  pannel 
ritaocing  wesl^rard,  with  his  piece  preiented 
iahik  band;  and.immedtatety  aller  hebring 
tbi  fbrsiUd  wOrd^,  he  heard  several  shots  go  ofl^; 
M  when  the  fi»rtoid  words  were  spoken  by 
tti6  pannel,  hO  was  passing  by  the  deponent 
^MAWard,  kbout  a  yard  or  two  distant  from 
blA.  Caksa  sci&rktia  pa9et.  And  this  is  the 
b^adl  te  h«  ilbonid  answer  to  God. 

Sic  jSubttribii^^       Jambs  NASMrra. 

Andr.  Flttcher. 

.  2>ioidfiffviiii,anrvanltoColinAliaon,  Wright 
ia  Edinburgh,  aged  S8  years,  or  thereby,  un* 
MsM,  natomniy  «wom,  purged  of  malice, 
pviinlfMundl,  examined  and  interrogated,  de- 

Cd)  That  time  and  pUce  libelled,  and  after 
deceased  Amdrew  WHson  was  cot  down 
^dn  the  gibbet,  the  deponent  teing  Sending 
i\lhe«i8t  end  tif  the  scSiffbrd,  assisting  to  puR 
f^'^wn ;  and  Hiaii  sa'W  Ibe  ptnhel  going  ilong 


tbo  north  Me  of  the  scaflbld  westward,  and 
heard  hfm  give  ordenr  to  the  soldiers  nnder  his 
command  to  fire ;  bnt  does  not  remember  the 
particolar  expression ;  snd  Immediately  npon 
the  orders  bonggiren  as  aforesaid  he  heard 
se?eral  shots ;  and  when  the  deponent  heard 
the  pannel  give  the  fbrsaid  orders,  be  was  about 
the  distance  of  the  breadth  of  the  scaffold  from 
him.  CatMo  tderttue  patet  And  this  is  the 
troth  as  he  should  answer  to  God. 

8ie  Subtcribittp-^       Dattd  Broon. 

Andr.  Fletcher. 

Matthew  JTsd,  servant  to  Thomas  BfHIn, 
deacon  of  the  measons  in  Edinburgh,  aged  3$ 
years,  or  thereby,  married,  aofensnly  swom. 
pnr^  of  malice,  and  partfail  council,  examined 
and  interronated,  deponed.  Time  and  phice  li* 
belled,  ana  soon  after  the  deceased  Andrei 
Wikwrn  was  cot  down  from  the  gibbet,  the  de- 
ponent being  standing  upon  the  plain  atoneo 
near  capt.  Todd's  shope,  he  saw  the  pannel  go* 
ing  from  the  well  at  the  Bow-foot  westward, 
and  saw  him  fire  the  gun  that  was  in  his  hand, 
and  thereafter  give  orders  to  the  soldiers  under 
his  command  to  fire ;  thereafter  heard*  him  call 
to  the  said  soldiers  to  level  their  pieces ;  and 
saw  the  said  soldiers  fire ;  snd  that  the  shol 
fired  by  the  pannel  as  aforsaid,  was  either  the 
first  or  second  shot ;  which  shot  he  fired  stand* 
tng  to  the  north-east  of  the  scaffold,  half  way 
*twixt  that  and  the  Bow- foot  well ;  and  that 
when  the  pannel  ordered  the  soldiers  to  level 
thehr  pieces,  he  was  some  yeards  nearer  the 
fiN>t  ot  the  Bow.  Cottio  tcieniia  patet.  And 
this  is  the  truth  as  he  shoold  answer  to  God. 
Sie  SubicribitUTf       Matthew  Km. 

Anna.  Fletcher. 

James  Maxwell^  servant  to  Colin  Alison 
Wright  in  Edinbuigb,  aged  d!S  years,  or  there- 
by,  married,  solemnly  sworn,  purged  of  msKoe, 
purged  of  partial  council,  examined  and  inter* 
rogated,  deponed.  That  the  time  and  place  li- 
belled, after  Wilson  was  cut  down  and  put  in 
his  cofiine,  there  was  some  stones  thrown  by 
the  mob  amongst  the  guard ;  upon  which  he 
heard  the  pannel  to  oraer  the  soldiers  to  turn 
in ;  and  immediately  heard  him  give  the  sol- 
diers orders  to  fire,  and  be  damned ;  and  then 
saw  hiVn  advance  two  or  three  paoea^  and  saw 
his  gun  cocked,  and  his  thumb  upon  the  dog- 
head,  and  saw  him  fire  the  gnn ;  and  immedi- 
ately before  be  heard  any  other  shot,  he  saw  n 
boy  fall  near  a  coppersmith's  shop,  to  the  north- 
west of theplaoe from  which  the  pannel  fired 
his  gun.  There  were  six  or  seven  more  shoi 
after  the  orders  were  given ;  and  then  he  saw 
three  men  and  a  woman  fall,  one  of  which  had 
a  wound  in  his  fbrehead,  and  another  in  the  side 
of  his  head:  that  after  the  soldiers  fired  aa 
aforsaid  he  heard  the  pannel  say  to  one  of  the 
soldiers.  That  if  he  did  not  fire,  he  would  take 
his  piece  fit>m  him.  I>eponed,  That  lie  the  de- 
ponent Was  then  standing  ^n  the  soutli  side  cf 
the  scaffold,  helping  to  pull  it  down,  when  he 
heai^  and  aaw  what  is  above  deponed  upon  ; 
and  itnTdie  pnmel  wai  upon  the  north  side  of 
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the  scaffold,  dhoiat  ten  yards  from  it,  over^ 
acraiDst  the  middle  of  tbe  scaffold :  and  deponed. 
That  the  panoel's  shot  at  that  time  was  tne  first 
be  heard  then  shot.  Deponed,  That  he  was 
present  at  the  time  from  Wilson's  coming  down 
to  his  execution,  till  after  he  was  cut  down  and 
carried  away  ;  during  which  time  he  heard  no 
shot  fired,  until  that  fired  by  tbe  pannel.  Catua 
$eientuB  patet.  And  thia  is  the  truth  as  be 
abauld  answer  to  God. 

Sic  Subtcribitur^    Jaubs  Maxwell. 

Ja.  Mackenzie. 

William  DouglaSf  one  of  the  soldiers  in  the 
city  guard,  Edinbargh,  aged  47  years,  or  there- 
by, married,  solemnly  sworn,  purged  of  malice, 
partial  council,  examined  and  interrogated,  de- 
poned, That  the  time  and  place  libelled,  as  the 
exeeutiotter  was  going  np  the  ladder  to  cot 
down  Wilson,  there  were  several  stones  thrown 
at  him,  which  obliged  him  to  come  down  tbe 
ladder ;  at  tbe  same  time  there  waa  several 
stones  thrown  amongst  tbe  guard,  before  Wil- 
ton was  catt  down,  at  which  time  he  heard  tbe 
pannel  say  to  tbe  soldiers.  Be  damn'd  to  you, 
ioogars,  fire;  after  which  be  beard  several 
•hots  fired  hv  the  men,  bat  knows  nothing  of 
the  pannel's  naving  fired  ;  and  that  these  were 
the  first  shots  he  beard  fired  that  day,  to  tbe 
best  of  his  knowledge.  Deponed,  That  the 
pannel,  when  be  uttered  the  words  before-men- 
tioned, was  standing  at  tbe  south  side  of  the 
Sftllows.  Deponed,  That  the  first  shots  were 
red  before  Wilson  was  cut  down^  and  likewise 
aome  of  them  thereafter.  Cauta  tdentia  patet. 
And  this  is  the  truth  as  he  should  answer  to 
Ood  s  and  declares  be  cannot  write. 

Sic  SuhscriMur^       Ja.  Mackenzie. 

Archibald  TetU^  litster  in  tbe  abbay  ofHoly- 
food- house,  aged  48  years,  ortbereby,  married, 
solemnly  sworn,  punned  of  malice,  partial 
council,  examined  anif  ioterroffated,  deponed. 
That  tbe  time  and  place  libelled,  a  little  after 
Wilson  was  cott  down  from  tbe  gallows,  he 
saw  the  pannel  fire  his  piece  among  the  mul- 
titude ;  and  immediately  beard  him  say  to  his 
men,  Levell  your  pieces,  and  fire  and  be  damn'd ! 
Whereupon  there  were  a  great  many  shots 
fired  by  them,  and  saw  the  pannel  take  a  gun 
from  one  of  the  men,  which  he  the  pannel 
fired.  Deponed,  That  he  the  deponent  was 
within  six  yeards  of  tbe  pannel  when  he  fired, 
and  spoke  tbe  words  before-mentioned.  De- 
poned, That  at  the  time  when  the  pannel  took 
the  gun  from  the  soldier,  he  laid  his  own  upon 
the  scaffold,  and  that  there  were  some  persons, 
but  very  few,  then  standing  upon  the  scaffold. 
Deponed,  That  betwixt  the  time  that  tbe  pan- 
nell  fired  bis  own  piece,  and  bis^ taking  the  gun 
from  tbe  soldier,  as  aforesaid,  it  might  be  about 
eight  or  nine  minutes :  And  depoMd,  That  at 
tbe  time  he  fired  the  second  gun,  there  were 
several  other  guns  fired  at  tbe  same  time.  De- 
pones, That  there  was  no  shot  fired  before  the 
iirst  fired  bv  tbe  pannel ;  and  that  tbe  second 
shot  fired  by  tbe  pannel  was  near  the  same 
ptace  where  be  fired  tbe  first :  and  that  be  bad 
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not  nioved  above  six  or  seven  yeards 
the  first  firing  and  the  second ;  and  tbtl  mns 
of  tbe  soldiers  followed  tbe'pannel  in  thtt  ipiee, 
and  returned  with  him  agiin  to  tbe  phee 
where  he  fired  ^rst.  Csaia  scieniiafaUlt 
And  this  is  the  trulb  as  be  shall  answer  toQoi 
Sic  SubscrtbituVf  Abchibald  Ysm. 

jA..BfACKnZlE. 

• 

William  Murray^  barrowman  aod  iodmOar 
in  Edinbuigh,  aged  ST  years,  or  tbeiebj,  nv- 
Tied,  solemnly  sworn,  purged  of  malice,  piriiil 
council,  examined  and  interrogated,  deposed, 
Time  and  place  libelled,  the  depeneat  Waf 

5 resent  at  the  executiQn  of  Andrew  WUaos,  ae 
id  observe  two  of  the  soldiers  under  tbe  psi- 
nel'scooimand,  fire  their  guns;  but  tbegsM 
were  fired  apin  tbe  air ;  tCereafter  beoliaerrcd 
tbe  pannel  nre  bis  gun  amongst  tbe  maltiUide; 
wbmupoo.  be  observed  a  boy  drop  down,  tsd 
dkl  bear  the  pannel  call  out  to  tbeaaUiai^ 
Damn  them  tor  bougara,  why  did  the?  ait 
fire  even  forward,  and  dean  tbe  street  r  At 
which  time  tbe  deponent  was  standio|f  aboot 
tbe  soiitb  pillar  of  the  Com-mereale,  abas 
twenty  yards  distance  from  the  paBDd,ai1ifc 
apprebends:  Further  deponed,  diat  after  Ha 
said  first  firing,  be  observed  the  paaaeltakBi 
gon  out  of  a  soldier's  band,  and  fireagua; 
directing  it  towards  a  man  be  was  paraoJaf ; 
which  be  did  thirty  or  forty  y  esrds ;  aod  a^ 
firing,  he  observed  the  person  so  purraed,  61 
down:  And  being  interrogated  bc^wlonfpbi 
present  dulness  of  hearing  remained  with  hia; 
deponed,  he  has  been  as  doll  of  bearing  tbes 
seven  vears  past.  Deponed,  that  the  two  rfttt 
fix»m  the  two  sokliers  were  tbe  fint  firiiy  ^ 
beard  npon  that  occasion.  Catifs  irieiM 
patet.  And  this  is  the  troth  as  be  shatt  answer 
to  God. 

Sic  SuhtcribUur^        Wiluah  MmiT. 

Da.  Ebsusi. 

Jama  Niedlt  watch-maker  in  Cannoa-^ 
aged  S6  years,  or  thereby,  married,  aolesialy 
sworn,  pufged  of  malice,  partial  council,  en- 
mined  and  interrogated,  d^ioned,  Thai  be  wtf 
present,  time  and  place  libelled,  at  the  eno- 
tion  of  Andrew  Wilson ;  and  then  be  did  «^ 
serve  the  pannd  fire  his  gun,  hoWiagj^^ 
straight  before  hint,  amongst  the  mstetadt 
there  assembled ;  and  as  be  heard  tbe  lefart 
of  the  gun,  so  he  observed  the  smoakef  w 
powder  coming  from  tbe  gup;  *odtbifib>| 
was  the  first  be  heard  upon  that  oocasioa;  jw 
the  pannel  when  he  thus  fired,  was  ataadial 
betwixt  tbe  gibbet  and  one  Mr.  Cnnayahaffts 
shope  on  the  liorth  side  of  the  street  neartf 
north  east  end  of  tbe  scaffold.  Cmaa  idcsbe 
paiet:  And  this  is  tbe  tmtb  as  be  shall  aoiStf 
to  God. 

Sic  SubscribUur^       JaMbs  Niqou- 

Da.  fiittiiii* 

William  Jamcton^  merchant  in  BdiflbaifK 
aged  $4  years,  married,  aolemfily  >*?'^^ 
ged  of  inalice,  partial  council,  exaaioedaai 
wterrogated,  deponed,  '^•*  •*-  — ■  ■■■** 
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and  pkse  liMled,  «l  the  exseiitiMi  of 
Asifvw  WilMtts  amkabmil Ibe tuM wiiM  they 
^nve  cfltttDg  down  tbe  crioMiittl,  the  dep«ie»ft 
A€B  DlMri'wy  vriMn  dkree  or  Ibiiy  jCftrds  of 
thm  puNidt  did  Iwar  him  ffire  ordAra  to  the 
■ridJcfi  thM  wero  behind  hmt  to  firo,  and  ioi* 
mediately  thereafier  he  did  hear  the  paniael 
fire  tin  fsa  that  was  in  hia  owa  haod;  and 
npoa  hia  firing,  olser?ed  the  soioak  of  the 
powder  come  from  it ;  thereafter  he  obserred 
die  pannef  take  a  gnu  from  one  of  the  toldien, 
but  what  use  be  made  thereof,  he  knowe  not; 
and  it  was  yery  short  time  'twixt  the  panoel's 
Mrimty  and  bis  taking  the  gun  from  the  soldier, 
aa  ano,  a  very  short  distance  betwixt  the  place 
irhere  be  fired,  and  where  he  took  the  said 
^pon;  the  place  of  his  firing,  to  the  deponent's 
memory,  being  near  to  Robertson's  Clossbead ; 
ttKt  where  he  took  the  ^n,  was  a  very  tittle 
way  up  the  street  from  it :  And  the  shot  he 
Ikeard  from  the  paniiers  gnn,  was  the  first  he 
Aeard  that  day.  Caitsa  tcientue  patet.  And 
Hiifl  is  the  truib  as  he  shalt  answer  to  God. 

Sie  Subscribitur^  Wiixiam  Jameson, 

Da,  Erskine. 

JoSa  MojfiU^  baxter,  and  serraaft  in  the  com- 
■Mfthak^'hoaae  in  Haslics  cloas  in  £diabaigh, 
agad  96  years,  or  thereby,  married,  solemaly 
wwvnf,  pofgad  of  malice,  partial  conncil,  exa> 
d  interrogated,  depoaed,  Thait  at  the 
and  place  kbelled,  the  depoaent  was  stand* 
in  Mr.  OrHs  door,  oa  ihe  soolb  side  of  the 
sa^mercale ;  and  some  short  time  after 
Wilaaa  waa  cot  dawn,  he  saw  the  pannel  take 
•  gan  cat  of  one  of  the  soldier's'  band,  before 
Mr.  Todd's  siopa  doer,  which  he  immediately 
Ived  atf  towards  tke  noKb^-west ;.  a  little  befiira 
adncb  iba  depaoeat  saw  hime  fire  his  owa  ^an 
ftaas  Mia  saaia  place  ;  that  upon  the  captain's 
Magi,  the  dbpeoant  saw  sosne  of  the  soldiers, 
vho>  aload  beaiad  the  Con»-mercate,  fire  their 
gaaauuiiatbeair.  Causa  scjientitt  patet.  And 
liyaiaittiatnab  as  he  shall  answer  lo  God. 
Sk  SuhicribUurf  JauN  Movfat, 

Giia.  SuoT. 

Ja/lu  Stemart^  merchant  In  Edinburgh,  aged 
50  years,  or  thereby,  unmarried,  solemnly 
awora,  purged  of  malice,  partial  council,  exa- 
mined and  interrogated,  deponed,  That  at  the 
time  and  place  ly belled,  ihe  deponent  was 
ataadingin  a  window  of  Wine  Garden's  house, 
CIV  tha  sotttb-side  of  the  scaffold :  that  some 
ahort  time  beibre  Wilson  was  cut  down,  upon 
aaaie  stones  being  thrown  at  the  hangman,  he 
obserred  the  pannel  jump  down  from  ttie  south- 
aide  of  the  scaffold,  and  walk  up  briskly  to- 
wards the  place  where  the  disturbance  was, 
bai  nothing  in  his  hand  but  a  cane ;  imme- 
diafedy  after  this  Wilson  waa  eat  down;  upon 
adiieh  the  gtaird  that  attended 'Ibe  execution^ 
ba|^  ta  march  up  the  Bow  ;  and  thafr  at  the 
Barth-west  comer  of  the  gallows,  he  obserred 
tbapaaael'  taka  a  gun  one  of  a  aehUer'a  hand^ 
wilii  adricfa  ha  naahed  back  the  moldtade ; 
thai  aiieat  tha  pamial  eama tha lengdiof 
BasfK|kat,Miigrapo»tb»Vsar  q$  hhi  tpaoi 
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ha  saw  Uai  laeeite  a  atialBe  with  a  •kni ;  upait 
whiek  ha  aaddanly  tamed  aboal,  and  waveil 
his  piece  la  and  agam,  ta<rarda  the  maltitade^ 
bal  widieat  firiag ;  bat  a  rery  Kttle  after  that^ 
be  taffded  abaal  all  at  oace,  and  stepped  soma 
slepB  larward,  aad  firad  off  bis  piece  lowsrdtf 
Ibe  crowd  westward:  tbst  this  was  the  first 
shot  which  the  depoae&t  either  beard  or  saw 
made  that  day.  Caam  teieniim  patet.  And 
this  is  the  tratb  m  beriioald  aaawer  ta  6od« 
Sic  SabKrititury  Jaa.  ShrEWAsr. 

GiLB.  Eliot. 

John  OM,  caw*fiMdcr  m  Caaaoogalr,  aged 
44k  yearn,  or  tbereby,  married,  soteamiy  sworo^ 
parged  ol'  mafitaa^  partial  cooacU,  exammed  aad 
Hrten-^atad,  depaued,  that  time  aad  place  fi« 
belled,  he  waa  stendhig  at  Mr.  Robertsoa'a 
ekias«head^  in  the  Gram-market;  that  a  very 
little  after  the  faaagnmo  had  heca  an  tbe  ladder ^ 
M  be  thought,  to  cut  dowa  Wilsoa,  be  obserrea 
the  paaael  wi^  his  gaa  ia  his  hand,  adranca 
towards  tbe  crowd,  where  the  disturbance  wan^ 
and  presenf  hia  piece  three  times ;  the  Imt  of 
which  timsa,  tbe  depoaent  thooght  he  fired  hat 
off ;  for  he  saw  tna  priaiiae  burn  in  the  paoi 
but  could  aotseethe  fiery  smcak  at  tbe  mua<* 
sel,  becauw  of  the  crowd ;  aeitber  could  bd 
with  certainty  distingcrish  tbe  raport,  beeaaaa 
aevvral  other  pteces  were  firad  off  at  the  sama 
tiam :  tbat  open  these  pieces  bemg  so  fired,  ba 
saw  one  Mr.  Kiel  dM>p  down  at  the  Muaa 
WeK:  that  bafi>re  the  firing  aboaemeatioDed^ 
he  neitber  heard  nar  mw  a  shoe  made  tbat  day, 
Goam  $ckntitt  patet.  And'  thia  is  the  trutb  $4 
he  abaU  answer  to  God. 

Sic  Subseribitur,  JonN  GiBa; 

OlLB.  EtIOT. 

Followes  tbe  WitDessea  adduced  fiir  tha 
Pannel. 

George  Smeiton^  writer  in  Edioburffb,  aged 
SO  years,  or  thereby,  married,  solemn^  swora. 
purged  of  malice,  partial  council,  examined 
and  interrogated,  deponed,  tbat  time  and  place 
libelled,  he  was  present  at  the  execution  of 
Wilson :  that  whea  the  executioner  was  doing 
his  duty,  he  saw  captain  Porteouscome  off  tha 
scaffold,  because  tbe  mob  was  crowding  upon 
the  guard;  and  while  the  pannel  wm  endea- 
vouring to  keep  off  tbe  mob,,  be  mw  a  matt 
with  a  silk  napkine  about  his  neck,  press  upoa 
the  pannel,  and  seem  to  endearour  to  flp'esp  at ; 
but  that  a  young  gentleman  tbeia,  lu  greea 
cloaths,  keept  him  off;  and  then  the  pannel 
returned  to  the  scaffold;  but  about  the  time 
tbe  criminal  wm  cutting  down,  or  to  be  cut 
down,  the  pannel  went  off  the  scaffold  again; 
and  about  that  time  there  was  stones  thrown  by 
the  mob  at  the  hangman^  and>  the  guard  ;  and 
mma  of  them  Ml  amongst  tb«r  guard :  That  aa 
ftnr  aathe  deponent  could' obserte,  being  upoh 
abortiaine,  upon' the  sooth  sale  of  the  scaffold, 
fi^e  stoiy  higb,  tlie  stones  aerated  to  be  pretty 
larger  but  the  d^nent  cannot  tell  the  dnnen- 
tlona ;  and  then  he  sooli  observed  a  shot,  wfaich 
waa  the  fiseit  that  he  obmn-ed,  and  came  from 
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mte  ef  the  Midiers ;  tnd  this  iliot  was  after  the' 
oriminal  was  cut  down ;  and  after  this  shot,  id 
a  very  little  followed  three  or  four  other  shots  ; 
and  at  this  time  the  paonel  had  his  piece  pre- 
sented towards  the  multitude  ;  aad  that  he  saw 
the  flash  of  the  pan  of  the  soldier's  gun  that 
fired  the  first  shot.  Deponed,  that  the  pannel 
was  pretty  near  the  soldier  that  fired  the  first 
gun.  Cattsa  icientia  patet.  And  this  is  the 
truth  as  he  should  answer  to  God. 

Sic  ^b$cribiturf  Geo.  SHKrroN. 

Wa.  Pringle. 

T^omat  Harton^  doctor  in  the  regiment  of 
Welsh  fuzieleers,  in  the  Cannob-giite,  aged 
Z9  years,  or  thereby,  unmarried,  solemnly 
awom,  purged  of  malice,  partial  council,  exa- 
mined' and  interrogated,  deponetl,  time  and 
place  libelled,  be  was  present  at  the  execution 
of  Wilson,  when  he  saw  several  stones  thrown 
by  the  mob  at  the  guard,  of  such  bigness,  that 
was  sufficient  to  hare  killed  them,  in  case  they 
had  hitt  them  in  a  proper  place ;  which  cou- 
tinned  some  little  time.  Deponed,  that  while 
iIm  criminal  was  hanging  upon  the  gallows, 
the  4lepoftent  saw  a  man  press  towards  the  pan- 
nel; and  being  come  near  him,  he  held  up  his 
hand  to  hiin,  in  a  threatning  manner ;  but  the 
.deponent  did  not  Jiear  what  words  he  uttered. 
Deponed,  that  when  the  pannel  was  upon  the 
scaffiild,  he  had  no  gim  m  his  hand ;  but  when 
he  came  off  agaui,  he  took  a  gun  firotn  a  sol- 
dier. Deponed,  that  when  the  pannel  came  off 
the  scaffold,  he  went  about  to  the  west-side, 
and  turned  about  towards  the  north,  endear ou)*- 
iog  to  ffet  his  men  togrther,  which  he  could 
not  weel  do,  they  beinff  so  touch  interspersed 
with  the  oaob;  and  uey  continuing  still  to 
throw  the  stones,  the  pannel  turned  about  with 
his  face  towards  the  west;  and  having  his 
fozie  in  such  a  manner  in  his  hand,  as  if  he  had 
not  designed  to  fire,  bat  waving  it  from  side  to 
side,  rather  seeming  to  intimidatt  them ;  And 
at  this  time  there  was  a  soldier  came  upon  his 
right  hand,  and  fired  dose  bv  the  pannel ;  and 
this  was  the  first  shot  the  deponent  obserred: 
And  deponed,  that  he  had  hit  eyes  strictly  upon 
the  pannel  all  this  time.  Deponed,  he  did  not 
see  the  pannel  fire ;  and  he  is  vary  well  as- 
sured, that  he  did  not  fire  at  that  time.  De- 
poned, that  this  shot  was  immediately  after  the 
criminal  was  cut  down.  Deponed,  that  al\er 
this,  the  pannel  endeafoorad  to  cany  off  his 
men.  Deponed,  that  the  soldier  that  came  up 
by  the  pannel*s  right  nde,  tame  up  fitmi  be- 
hind bim.  Cauta  wientutfatet.  And  this  is 
^e  truth  as  he  should  answer  to  God. 

8U  SiikucribUur^  Tho.  Harton. 

Wa.  Pa»0Ls. 

David  Jiannk^  merchant  in  Edinburgh, 
aged  40  years,  or  thereby,  married,  solemnly 
sworn,  purg>edof  malice,  partial  council,  exa- 
mined and  Interrogated,  Deponed,  That  after 
the  first  firings  were  over,  the  deponent  from 
his  own  window  in  the  land  above  baillie 
Dewar's  at  the  foot  of  the  Bow,  saw  the  pannel 
draw  flff  blsmeni  aud  marching  upfto  Bow, 


halt  at  baillie  Grocket's  shop, 
deponent  heard  some  soldiers  fire,  which  the  de- 
ponent apprehended  was  in  the  rear ;  the  de^ 
ponent  looking  upwards,  and  they  thst  fired 
not  being  under  his  eye.  Cmaa  icientuB  p^M, 
And  this  is  the  truth  as  he  should  sourer  ts 
God. 

Sic  SubtcribUur^       David  Riiimi. 

Andr.  Futcbbl 

John  Clarkf  seijeant  in  the  regiiDest  ef 
Welsh  fuzieleers,  aged  33  years,  or  thereby, 
unmarried,  solemnly  sworn,  purged  of  imlia^ 
partial  conocif,  examined  and  interrogated,  De- 
poned, That  the  time  libdled,  the  dnoMSt 
was  sent  by  the  captain  who  commaaded  the 
detachmeat  of  the  idnz's  forces  in  the  Lava- 
iperca^  to  the  place  of  execution  to  get  ordoi 
iVoro  tlie  magistrates  or  the  {Eanoel ;  and  bar* 
ing  gone  up  lo  the  scaffold,  hnd  while  the  de- 
ponent was  conversing  with  the  pannd,  he 
saw  a  stone  thrown  at  the  executioner,  whidi 
cat  him  in  the  nose  so  that  he  bled ;  and  about 
the  same  time,  there  was  a  stone,  about  the 
bigness  of  the  deponent's  two  fists,  bit  thecdf 
of  the  deponent's  leg;  upon  which  tbedepe- 
nent  with  the  pannel  came  down  fieia  Ibe 
scaffold,  and  thereafter  saw  the  pannel  oMnar 
his  fuzie  in  order  to  keep  off  the  xrawd, 
who  had  by  that  time  pressed  upon  tbegoaii 
and  drove  them  about  tour  or  ^vt  yearda  fian 
the  place  where  they  were  posted  at  firat;  aad 
thereafter  the  deponent  saw  captain  Porteeai 
endeavouring  to  keep  off  the  mob  with  bil 
fuzie,  waving  it  to  and  again,  telling  then  to 
keep  off,  or  be  would  fire,  but  that  there  «ai 
no  tire  at  that  time :  and  the  deponent  thai 
walking  towards  the  West-bow,  saw  four  tf 
five  of  the  soldiers  presenting  tlieir  |neces,iBd 
saw  one  of  them  advance  to  the  right  wbcff 
the  deponent  was  standing,  and  fire  npes  tbe 
crowd;  which  was  the  first  shot  the  deposnl 
heard  ;  at  which  time  the  deponent  um  tbt 
pannel  upon  his  left-hand,  about  seven  ycar^ 
from  him ;  and  then  the  deponent  ttw  tso 
Other  of  the  soldiers  come  up  betwixt  Ae  f«* 
nel  and  the  deponent,  and  fine  in  the  sir ;  aod 
tbereatler  heard  four  or  five  more  shots,  which 
tlie  deponent  thinks  was  fired  betwixt  the  phoi 
where  the  deponent  was  standing  and  the  paB* 
nel ;  and  tbe  deponent  during  that  tiinebid 
his  eye  fixt  upon  those  who  fim,  and  did  aot 
observe  captain  Porteoos  fire,  or  give  ordento 
fire;  and  upon  the  first  shot  as  afonsid, tbe 
deponent  observed  a  man  drop  at  tbe  ^^"^^ 
Robinson's  doss.  Caum  tcientU  paXti*  aid 
this  is  the  truth  as  he  shall  answer  to  God. 
Sic  SuUcrilntur^        Jno.  Clabx. 

Andk.  FuTcav. 


Conn  Omq^heUi^r  Ardoonk^,  aged  44^ 
or  thereby,  mairied,  aolemnly  swsm,  PBT" 
of  malice,  partial  council,  examined  aaainlff* 
rogated.  Deponed,  That  at  the  time  and  pnei 

lilmled,  the  deponent  in  a  window  firom  »•• 
Carmichsell's  oppecita  to  the  scafibU,  obsaved 

tul  once  the  cxecntiopg  fg 
ddcr  to  cut  dowa  the  daoi^ 
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Witoop;  and  tliAi  saw  gome  •tonm  thrown  at 
the  aeeutioiier,  upon  which  ha  retired  i  and  aa 
ha  was  passing  the  Com-mereata,  the  deponeiit 
red  one  ef  ' 


tke  atonca  hit  him,  and  saw 
some  stones  thrown  at  the  guard,  who  were 
upon  the  north  side  of  the  scaffold ;  and  saw 
tlia  pannel  making  motion  with  hia  fuzie  to 
ksep  off  the  moh;  and  afikerwani«  tarned  io- 
wsras  the  foot  of  the  Bow  very  ciWIly ;  and 
then  saw.a  atone  hit  one  of  the  soldiers;  and 
whidi  aoklier  the  deponent  saw  present  his  6re- 
lock;  and  saw  anotner  stone  hit  the  same  soU 
dier;  and  thereupon  the  said  soldier  pointed  his 
firelock  westward,  and  fired  immediately; 
and  another  soldier  fired  immediately  after  him: 
which  firing^B  took  the  deponent's  eyes  from  off 
the  pannel;  and  which  two  firings,  the  depo- 
nent thinks,  were  the  first  that  were  fired  by 
the  said  two  soldiers  who  had  advanced  among 
the  crowd  from  their  party.  Cauiascientia 
paiel.  And  thin  is  the  truth  aa  he  should  an* 
•irertoGod. 

Sk  Suhcnhitur^        C.  Campbell. 

Andb.  Fletcbbr. 

•  WUUam  Meanie,  seijeant  in  the  city  guard 
af  Edinburgh,  aged  48  years,  or  thereby,  mar- 
ried, solemnly  sworn,  purged  of  malice,  par- 
tial council,  examined  and  interrogated,  De- 
poned,- The  time  and  place  libelled,  and  about 
the  time  the  deceased  Andrew  Wilson  was  cot 
down,  there  was  showers  of  stones  thrown  at 
the  ^oard,  particularly  one  big  stone  lighted 
betwixt  the  deponent  and  seijeant  Finlay; 
abore  three  pound  weight ;  and  that  the  drum- 
mer was  cut  in  the  head  with  a  stone,  and  the 
d^um  struck  with  a  stone ;  and  that  Alexander 
Moscheat,  oentinell,  one  of  the  guard,  had  his 
iboalder  blade  broke  with  a  stone ;  and  that 
before  these  strokes  were  given,  the  deponent, 
by  order  of  the  pannel,  was  drawing  off,  and 
forming  hia  men  in  the  foot  of  the  How ;  that 
file  pannel  ^re  the  deponent  his  fuzie,  which 
Was  the  fozie  the  pannel  ordinarily  carried,  to 
keep,  while  he  attended  the  execution,  and  the 
prajrers;  which  the  deponent  returned  to  the 
pannel  again,  upon  the  sign's  being  given  to 
cat  down  Wilson,  and  before  the  pannel  came 
doau  from  the  soafibld.  Causa  tcienti^patet. 
And  this  is  the  truth  as  he  shall  answer  to  God. 
&c  Suhscribitur^         WnxuM  Means, 

J  A.  Mackenzie. 

Alexander  Campbeli^  apprentice  to  George 
Young,  aurgeon  in  Edinburgh,  aged  18  years, 
ar  thereby^  unmarried,  solemnly  sworn,  purged 
of  malice,  partial  council,  examined  and  intar- 
mgated,  Deponed,  That  at  the  time  and  place 
liwUed,  he  aaw  several  stonea  thrown  among 
the  guaid  after  Wilson  waa  cut  down ;  and 
saw  two  of  theaoldiera  of  the  guard  step  aside 
from  among  the  rest  and  fire ;  and  these  were 
the  two  first  shots  that  he  heard.  Causa  tcien- 
ti^paUt.  And  this  is  the  truth  aa  he  ahall  an- 
swer to  God. 

SU  Sukeribiiurf        Alex.  Campbell. 

*Ja«  Macunsxb. 


Matthew  Hawertf  soldier  in  the  ci(y  guard 
of  Edinburgh,  aged  40  years,  or  tfamby, 
married,  aolemnly  awom,  puraed  of  maliee, 
par^l  council,  examined  and  interrogated, 
deponed.  That  he  waa  piesenl  at  Wilaon's  exa- 
cntion  at  the  time  libelled ;  and-  thai  before, 
and  afker  Wilson  was  cut  down,  thera  waa  a 
great  many  stonea,  both  great  and  amall, 
thrown  among  the  guard  by  the  aMb>  .that 
after  the  pannel  oame  down  from  the  scaMd* 
he  saw  him  wave  hia  piece  he  had  in  his  hand, 
but  did  not  offer  to  preaent  it ;  then  he  aaw  a 
soldier  step  out  from  the  rest,  and  fire  his  piece 
in  the  air;  as  likewise  two  or  three  saldiera 
that  fired  thereafter,  did  likewise  fire  their 

Sieoes  in  the  air ;  and  that  these,  who  fytd 
rst,  were  standing  doss  by  the  panail,  and 
the  deponent ;  and  these  were  the  first  shota 
be  beard  that  day ;  and  he  heard  the  aotdiera 
say,  one  to  another.  Fire,  or  we  ahall  all  be 
knocked  down ;  and  upon  more  stones  being 
thrown  among  them,  several  of  them  dkl  fire  ; 
but  before  that  time  be  heard  the  pannel  say  to 
the  soldiers  twice.  Do  not  fire.  After  these 
shots  were  fired,  the  captain  marched  up  to- 
wards the  Bow,  and  the  men  followed  him  ; 
that  at  the  time  that  the  shots  were  fired,  aa 
aforsaid,  the  pannel  was  standing;  at  the  fbot  of 
the  steps  of  the  scaffold,  with  hts  face  towarda 
the  castle:  and  deponed,  he  was  one  of  those 
that  followed  the  captain,  nor  did  he  see  the 
captain  fire,  as  be  waa  going  up  the  Bow  :  that 
when  the  captmn  was  marching  on  the  head  of 
the  men,  op  the  Bow,  he  heard  a  dropping  shot 
or  two  fired  from  the  rear ;  nor  did  be  see  the 
captain  return  again  towards  the  scaflbid,  but 
marched  atraight  on  up  to  the  town.  Causa 
scientUe  paiet.  And  this  is  the  truth  as  he 
shall  answer  to  God.  And  declared  he  cannot 
write. 

Sic  Suhicribitury  Ja.  Mackenzie, 

David  Afar/tne,  soldier  in  the  city  guard  of 
Edinburgh,  aged  40  years,  or  thereby,  mftrried, 
solemnly  sworn,  purged  of  malice,  partial 
council,  examined  and  interrogated,  deponed. 
That  he  the  deponent  waa  one  of  the  party  of 
the  city  gnard,  who  attended  the  execution  of 
Andrew  Wilson;  and  before  there  waa  any 
firing  he  did  bear  the  pannd  call  to  them,  not 
to  fire ;  and  before  that,  the  deponent  had  hia 
shankler  blade  di^ointed  with  a  atroke  he  re- 
ceived upon  it  with  a  atone*  Cotcaa  scUntim 
patei.  And  this  is  the  truth  as  he  should  an- 
awer  to  God.    And  declared  be  cannot  write. 

Sic  SubseMUur^  Da.  Ebskwb. 

< 

William  Byres,  soMter  in  the  city  gnard  of 
Edinburgh,  aged  51  years,  or  thereby,  married^ 
solemnly  sworn,  purged  of  malice,  partial 
council,  examined  and  interrogated,  deponed, 
That  he  waa  one  of  the  city  guard*  who  at- 
tended the  av$oiitt(^  of  Andrew  Wilaon ;  and 
that  he  did  not  hear  captain  Porteous  give  anY 
ordera  to  fire ;  but  when  the  firing  happened, 
be  waa  at  some  distonce  from  tlie  pannel ;  alter 
the  firing  of  several  ahota,  the  ^nel  called 
unto  the  aaldiaray  to  fail  into  ihsar  ranks,  and 
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IbUow  ham ;  vrhiGk  aewrdiogly  the  depolieDt 
and  the  real  did ;  falling  in  i^iuliyas  tbey 
irere  able;  and  followed  him  to  tlie  n^ard- 
boeee  tali  they  were  diemisied  ;  and  in  thehr 
march  up  the  Bow,  did  hear  eneshot  that  came 
from  the  rear,  but  by  whom  be  knows  not. 
Caumscieniut  pat'ei.  And  this  ia  the  truth  aa 
be  abmild  answer  to  God. 

8k  Sukscribitur^  Wiluam  Byrbs. 

Da.  Ebskjnb.. 

^  Jttme$  Armour^  writer  to  the  signet,  aged  60 
jear^  and  upwards,  married,  M»lemuly  sworn, 
purged  of  malice,  partial  council,  examined  and 
interrogated,  deponed,  That  be  was  looking 
o?er  a  window,  to  see  the  execution  of  Andrew 
Wilson ;  after  the  criminal  was  thrown  over, 
and  cut  down,  he  obsenred  the  croud  of  people 
throwing'  stones  of  considerable  bigness,  but 
gainst  whom  they 'were  directed,  he  knew  not, 
hut  they  fell  i^mong  the  soldiers ;  upon  which 
he  heard  two  or  three  shots,  but  from  whose 
bends  he  did  not  obserre :  thereapon  there  was 
^n  interioiseion  for  two  or  three  minutes ;  but 
thereafler,  when  the  pannel  with  his  party  were 
retiring,  which  they  did  in  great  confusion  and 
disorder,  the  croud  pursued  after  them,  renewed 
the  throwing  of  great  stones,  and  in  great 
number;  upon  which  some  of  the  soldiers 
turned  sibout^  and  marolied  back,  soma  eight  or 
ten  paces,  still  in  disorder ;  and  then  heard  a 
good  number  of  more  shots  filled ;  which  to  his 
grief  he  saw  did  great  execution.  Causa 
scientia  putet.  And  this  ia  the  truth  as  he 
should  answer  lo  God. 

Sic  Subscribiiur^  Jamss  Armour. 

DA.£a8K]ME. 

John  Robertson^  uMier  in  the  Grass-mercate 
of  Edinburgh,  aged  30  years,  ht  thereby,  mar- 
ried, solemnly  sworn,  purged  of  malice,  partial 
council,  examined  and  interrogated,  deponed, 
That  at  the  time  libelled,  as  he  stood  in  his  own 
window,  ia  the  Grass-mereate,  ke  saw  the 
pannel  with  hia  piece  in  bis  hand,  Bkofing  it  to 
Md  again,  keeptner  off  the  mob ;  and  heard  him 
aay,  Fue,  or  I  wiU  fire,  does  not  knoor  wkioh  of 
the  two  :  that  immediately  after,  this,  he  saw  a 
■iogle  man  step  out  three  or  fiwr  paces  before 
captain  Porteoue,  and  fire  hia  piece;  and  the 
ienonent  vsrily  beUeved,  that  the  people  who 
felt  near  his  closs,  gate  their  wooods  ny  that 
shot;  beeaose  they  were  lying  in  that  plaee 
towarda  which  the  man  seem  to  paint  De- 
poned, thi^  he  heanl  some  firing  towards  the 
foot  of  the  Bow,  before  the  last-menllooed  shot. 
Causa  scieniias  patet.  And  this  is  the  truth  as 
lie  should  answer  to  God. 

Sic  Subscr^UuTf         John  Robertson. 

GiLB.  EliIOT. 


Trial.  ^CttpiamPoHeouSf 
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to  and  agaw,  as  if  keepmg  off  thevob;  mi 
atthcsame  tkne  he  saw  eae  of  the  nidiaw,  s 
bfaiok-haired  aMn,  step  fiirward  before  tke 
pannel  and  fire  his  piece;  upon  whieli  dM 
pannel  turned  aboot  to  him  aad  wuhsd  bto 
mtohisrank:  deponed.  That  he  did  not  ksHis 
pannel  fire  at  that  time,  or  any  ether;  aaitWl 
the  mentioned  shot  was  the  hrst  he  hesri  m 
saw  that  day.  Cataa  saentim  patsi.  Andtbii 
is  the  troth  as  he  shall  aaawer  to  God. 
Sie  SubtcribitUTf  Giobqb  Virr. 

GhjuEuot. 

Alexander  Thomson^  town  ofiieer  in  Wh 
burgh,  aged  40  years,  or  thereby,  mamed, 
solemnly  sworn,  purged  of  malice,  partial  Geaa« 
cil,  examined  and  interrogated,  deponed,  Thm 
being  upon  thescafibid  on  the  14th  of  Apiilhit, 
when  Wilson  was  executed  ;  the  pannel  mh 
him  to  the  magistrates,  wbe  were  ia  WiUiaai 
Orr's  hoose,  to  know  of  them  how  kinff  the 
crinoiinal  sboald  yet  bang  upon  the  galloin; 
'  that  hereturned  to  the  panael  with  the  migii- 
tratee  direction ;  which  was,  that  he  diould  itiB 
hang  a  quarter  of  an  hour  ;  but  before  the  hilf 
of  that  lime  waa  expired,  Wilson  wueut  dsn. 
Causa  seietitim  patet.  And  this  is  the  tralk  M 
he  shoold  answer  to  God. 

Sk  SHkerUUurf  Auz.  TiioMMik 

Gum.  Buvr. 

Peter  CouUtoun^  merchant  in  Edinbnijb 
aged  £5  years,  or  thereby,  married,  atJemoll 
sworn,  purned  of  malice,  partial  conncit  ex- 
amined and  interrogated,  deponed.  That  tine 
and  place  libelled,  and  afW  the  first  firiog,  tiic 
,  deponent  being  standing  under  the  uortb-weil 
comer  of  the  Curn^mercate,  saw  tbe  fumA 
march  the  guard  under  bis  command  up  the 
West-  Bow ;  and  saw  several  of  tbe  rear  of  tkat 
guard  fire  upon  the  people  assembled  at  tbe 
execution;  and  at  the  same  time  obaerrei^ 
that  the  pannel  was  ivitbin  the  first  toro  of  the 
West  Bow,  and  so  out  of  the  deponent's  fiev. 
Causa  scientia  patet.  And  this  is  tbe  truth  ii 
he  should  answer  to  God. 

Sic  SuhscribUsur,  Pet.  Covlstooi. 

Andb.  Fuetcbsb. 


George  Vint,  coal  griereto  sir  WilKam  Baird 
of  Newby  th,  aged  46  years,  or  thereby,  mar- 
ried, solemnly  sworn,  purged  of  malice,  partial 
council,  examined  and  interrogated,  deponed^ 
That  at  the  time  libelled,  he  was  in  John 
Kobertson's  window  in  the  Grass-mercate; 
when  he  obeerred  tbe  paimd  moTing  his  piece 


John  Kennedy^  surgeon  m  Edfnbnrgb,  aged 
50  years,  or  thereby,  married,  soleninly  swors, 
purged  of  malice,  partial  council,  ezamioed 
and  interrogated,  deponed,  That  some  short 
time  alter  the  execution  of  Andrew  Wikoo,  is 
April  last,  tbe  deponent  attended  the  persoosof 
the  town  guard  aner-mentioned,  m.  AleMsder 
Niishet,  soldier,  the  spine  of  whose  aboolda^ 
bone  was  crusbcKl,  and  Alexander  Braid,  eoMMr, 
who  had  a  contusion  in  hia  right  Ibot;  Nh 
which  persons  informed  the  deponent,  that  Ih^ 
received  these  hurts  at  tbe  execution  of  tbe  tan 
Andrew  Wilson  ;  and  that  the  hut  meotioaed 
person  is  lame  to  this  day.  Causa  tdeatif 
patetf  the  deponent  was  emplojred  to  writ 
upon  the  saids  persona. '  And  this  is  thetndl 
as  he  should  answer  to  God* 

Ac  SttlscrAitur,  Jewi  Ibanabr. 

Akdb.  FifrcBtti 
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The  Lords  Jottio*  CMc  aad  OMnmif- 
■iiwicw  of  JnsticiMy,  oi^ined  the  mmb  to  !■• 
etoto  iwUntly  m  a  roooB  propored  fwr  tbom  io 
llie  fixcheqner,  tnd  rotoni  mtk  vevdict  fai  tbo 
Old  ComrtHoaielonMinowatlbaro^ockat 
■iglit;  awitliolMilliUtemtobetlieDpvMeiit} 
cack  Mraoo  ooder  the  poin  of  Urn  $  «ad  iho 
pund  Io  bo  carried  back  to  prioon. 

« 

CmuA  JvmauoM,  8»  O.  N.  Regflf,  toala  io 
Prtttorio  Bum  do  Sdiobwrgo,  YigiMiiiio 
dieM6iitbMii,MtileaiiM  MptniMrtotinio 
trigwimo  teito,  per  Itoiiorabdet  YirM 
AodrearD  Fletcher  de  Milton,  Jaotieiaiinni 
Clericoiiiy  Doomivni  Jaoobam  MackooBie 
da  RoyatmiDy  Ma^fiMrata  ]>avkleai  Bvch 
kiae  de  Don,  Dowinoi  Goallenm  Frlogle 
de  Neirfaall,  el  Qilbertaoi  Eiiol  de  Minto, 
CoamisnomirMo  Jooliciarii,  diet.  S.  D.  N. 
Regis. 

Curia  legittimi  affirmata. 
Intran^ 

John  Porteoust  lately  one  of  tKe  captain 
Seatenaots  of  the  city  gaard,  pannel,  indicted 
ttod  accused  as  in  the  former  Sederiints. 

The  persons  who  past  upon  the  assise  of 
tke  said  John  Porteons,  returned  their  verdict 
io  presence  of  the  saidi  lords:  whereof  the  tenor 
Ibllowes: 

The  aboye  assize  having  inclosed,  did  choice 
flir  John  laglis  of  Cramond  to  be  their  chan- 
cellor ;  and  James  Davidson,  bookseller  in 
Edinbnigk,  to  be  their  clerk :  and  having  oon- 
aideied  toe  indictment  at  the  instance  of  Dqih 
can  Forbes  of  CoUoddeu,  es^.  bis  mijesty's 
ikdvocat  for  his  higbaess  interest  against  Joim 
Forteoos,  late  one  of  the  captain  Uentenaats 
of  the  city  guard  of  Bdinborgb,  pannel,  with 
the  lord  justice  clerk,  a»d  lords  coaimistk>n«fa 
of  jostkiaiyy  their  ioterloqnilor  tbeveopon; 
and  depositions  of  the  witnesses  adduced  for 
povin^  thereof:  the  paooel's  own  jadidal 
eonfessionvand  depositions  of  the  witaesssa  ad- 
duced for  the  said  Jaho  Porteons,  paaaelt  bis 
ejcculpation :  they  all  ia  one  voiee  faad  it 
proven.  That  the  said  John  Porteons,  pannel, 
fytd  a  gun  among  the  people,  assemUed,  at 
the  place  of  execntiooy  and  time  likeUed,  As 
mho,  that  be  gave  ordera  to  the  soktiera  under 
bia  command  tu  fire  ;  aad  upon  bio  and  their 
ab  firing,  the  pensoos  mentioned  in  the  mdiet- 
aseot.weTe  killed  and  wonodsd.  And  fand  it 
proves,  thfit  the  pannel  and  his  guavd  were 
attacked  and  beat  by  severai  stones  of  »eensi* 
derable  bignem,  thrown  amongst  thena  by  the 
Bsultitada ;  whereby  several  of  the  soldiers 
were  braised  aad  wounded,  la  witness  wbere<- 
•f  our  said  chancellor  and  elerk,  iooar  naane, 
have  subscribed  their  prsseats^  di^  aad  place 
focsaid. 

Sie  SukKribUm;     Jo»  ]ii6lis»  Chone, 

Jajibs  DAvmsow^  Clerk 

The  Locd  JustiorClerk  m&hor^  CtnaaAh 


lipaen  of JoMioiary,  having  conoklOred  the  ver-» 
diet  of  assiae  returned  affainst  John  Porteooe 
paanel  of  this  date,  they  m  respect  theraof,  by 
She  motttb  of  John  Dalaleish,  dempsier  efeourt, 
deoerMdand  adjodnd  the  smd  John  PeneoM, 
to  be  taken  from  Uie  Tslbooth  of  Edinburgh, 
upon  Wednesday  the  8tb  day  of  Septemler 
next  to  come,  to  the  Grass  aseroateof  Bdi»- 
bwgh,  the  common  pkos  of  execution  of 
the  said  burcb,  betwixt  the  hours  of  two  anil 
fiior  of  the  oloek  of  the  aiUmeon  of  the  sakl 
dajr,  and  there  to  be  banged  by  the  neck  npeii 
a  ({ibbet,  by  the  henda  of  the  exeootioner,  uii« 
til  he  be  dead  ;  and  ordaiaed  all  his  moveable 
goods  and  gear  to  be  esdieat  and  iabrougbt  lo 
hie  majeaty's  use,  which  was  preaoanoed  for 
doom.    SUSnktcfiHiur,        Ano.  Fumttitt. 

Ja.  Mackbiwuu 

Da.  EniKmc. 

Wa.  PRmaLC. 

Oim.  Eucnr. 

The  prisoner  being  thus  ordered  for  exeeii<« 
tion,  presented  the  following  Petition  to  her' 

To  Her  Most  Excellent  Majesty, 

QUEEN  CAROLINE^ 

Gdaxdian  of  these  Realms: 

The  meet  liamUe  PxrrriON  of  Jem  PoM« 
t£00B,  hrte  oasSaio-Keoienaot  of  the^ 
City-guard  of  Ediobovgh  ;  now  eodtft 
sentence  of  death: 

Sheweth ; 

That  a  certain  person  named  Andrew  WiU 
son,  b«ng  convicted  in  the  High  Court  Of 
Justiciary  of  Scotland,  fir  a  robbc^  of  the 
public  money,  dbmmitted  on  the  high- way, 
was  sentenced  to  death  ftr  that  ti&ence ;  and  it 
being  apprehended,  the  popolace  would  HBsciie 
the  said  offender,  or  commit  some  outrage  it 
his  execution,  your  petitioner  was  appointed  by 
the  megfstrates  of  the  said  city,  to  attend  such 
execution  with  a  detachment  of  rtie  city- guard, 
with  orders  to  see  the  same  dniy  execotM,  and 
to  Sttppresa  any  fomnlfs  that  might  biippeii 
irpon  that  occasion  :  and,  for  that  end,'  the  said 
detachment  had  powder  and  belt  delivered  to 
them  oot  of  tlie  city  magazine'. 

That,  while  the  said  offender  was  bangiog 
upon  the  gibbet,  the  poptrhice  began  to  insist 
to  have  his  body  cut  down,  befbre  the  magis^ 
trates  had  given  orders  fur  tliat  purpose ;  and 
your  petitioner  having  no  authority  to  consent 
thereto,  wirboot  such  orders^  they  tbreatned  to 
cot  bim  down  by  force  ;  and,  in  order  so  to  do, 
crooded  in  (n'eat  nombers  upon  your  petitioner 
and  his  men,  and  did  actuaHy  assault  them 
with  lar^e  stones,  by  which  several  of  the 
detactiinent  U'ere  Itort  and  Kounded. 

Thar,  dtiriag  this  cumolt,  divers  of  the  said 
deeachmem,  without  order  from  your  pe;t- 
tioner;  nvlbrtuflatiply  0red  upon  the  multitude, 
whenetgr  several'  persons  were  killed,  and 
others  wounded. 

That  yoar  pedthnowr;  dicr  havhsg  usod  hie 
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vtmwl  cmtetfours  ta  reilnui  auofa  flrioflf  by 
his  men,  percdviog  theio  to  ran  into  confu8ioD> 
«Dd  to  act  without  orders,  drew  them  off  as  fast 
as  possible  to  the  gnard ;  and  committed  sacb 
.as  ne  suspected  to  ba?e  fired,  to  the  coatodr 
of  the  guard,  together  with  their  pieces,  which 
he  ordered  to  be  kept  for  inspection,  in  the 
name  condition  as  they  were  then  in. 
.  That  your  petitioner  bein^  accused  of  having 
himself  fired  upon  the  multitude  on  this  occa- 
sion,  and  also  of  having  ordered  the  detach- 
ment to  fire,  without  any  just  or  reasonable 
cause,  your  petitioner  was  put  upon  his  trial  in 
'the  High  Court  of  Justiciar^  aforesaid,  for  the 
•aid  supposed  offence,  and  the  jur^^  empan- 
uelled  to  try  your  petitioner,  by  their  ^nliot, 
found.  That  it  was  prored,  that  your  peti- 
tioner bad .  fired  a  gun,  and  also  had  giren 
orders  to  the  detachment  and  ^ard  under  his 
command,  to  fire  upon  the  multitude  so  assem- 
bled; from  which  firing,  either  of  your  peti- 
tioner, or  of  the  detachment  of  guard  under 
bis  command,  by  bis  order,  the  several  per- 
sons specified  iu  the  indictment  against  bim, 
were  respectively  killed  and  wounded.  And 
niso  found  it  proved^  that  the  mob  assembled  at 
the  execution  aforesaid,  did  invade  and  attack 
your  petitioner,  and  the  detachment  of  guard 
under  his  command,  with  stones,  of  a  coosi* 
derabie  bigness,  whereby  several  of  the  men  of 
S|i«  guarawere  bruised  and  wounded.* 
,  Upon  which  Terdict  returned  by  the  jui^, 
the  Court  decerned  and  adjudged  your  peti- 
tioner to  be  hanged  upon  a  g^bet,  upon  the 
dgbth  day  of  September  next  . 

That  though  your  petitioner  is  sensible  of 
that  deference  and  respect  that  is  due  to  the 
verdict  of  a  British  jury,  yet  he  humbly  begs 
leave  to  represent  to  jrour  nrost  excellent  ma- 
jesty, the  following  circumstances  as  they  ap- 
peared upon  his  trial ;  to  wit,  That  the  evi- 
dence against  your  petitioner,  as  to  his  having 
fired,  or  given  orders  to  fire,  was  very  contra- 
dictory and  inconustent ;  for  though  some  of 
the  witnesses  deposed,  that  your  petitioner 
fired  the  first  shot,  yet  they  differed  extremely 
as  CO  your  petitioners  situation,  at  the  time  he 
is  alledged  to  have  so  fired,  as  well  as  in  other 
circumstances ;  some  placing  him  at  one  comer, 
and  others  at  a  quite  opposite  comer  of  the 
scaffold :  some  alledging  that  none  of  the  sol- 
diers were  then  near  your  petitioner,  and  that 
BO  other  shots  were  fired  at  that  time ;  while 
others  describe  your  petitioner  as  encompassed 
with  soldiers,  and  say,  that  several  sjiots  were 
fired  instantly  upon  your  petitioner's  firing 
such  first  shot ;  and  some  agree,  that  the  first 
shot  was  not  ^gfd  by  your  petitioner,  but  by  a 
centinel  of  thi^  guard,  who  was  close  by  your 
petitioner. 

Whereas,  a  great  many  persons,  of  un- 
doubted credit  and  veracity,  produced  on  the 
part  of  your  petitioner,  expressly  swore,  that 
during  the  whole  time  of  the  firing,  (which 
continued  about  four  or  five  minutes)  they  took 
exact  notice  of  your  petitioner's  behaviour  and 
•onduct,  and  could  not  observe  that  he  fired  at 


ail ;  but  that,  upon  the  mob's  preisb|;  le- 
verely  upon  your  petitioner  and  his  meo,  aad 
pelting  them,  with  Urge  stones,  year  peti- 
tioner called  ahNid  to  keep  off^  ockenriie  hs 
would  fire ;  and  that  upon  y  our  petitioaer^i  poiit* 
ing  his  piece,  in  order  to  intimidate  the  im,a 
•entinel  of  the  guard,  (unknown  to  the  iHl- 
nesses)  advanced  from  behind  your  petitisBer, 
and  fired  the  first  shot,  upon  which  one  oftlM 
niultitttde  M  to  the  ground:  from  which  a- 
ample,  tb^y  supposed,  several  others  fired; 
by  means  whereof,  the  several  persons  io  the 
indictment  mentioned,  were  either  killed  or 
wounded. 

And  as  a  fartlier  circnmstance,  to  shew  tbil 
your  petitioner  did^  not  fire,  it  was  proved,  that 
o|Nm  his  return  from  the  execution,  your  pe- 
titioner went  directly  of  his  own  accord  to  the 
magistrates,,  who.  examined  his  pieoe,  aod 
found  the  same  loaded,  and  in  such  ooaditin, 
that  they  agreed  and  were  satisfied,  it  bad  aot 
been  fired  ^  and  the  seijeant  of  the  detidi* 
ment  attested,  that  vonr  petitioner  haviafdeii- 
vered  his  piece  to  toe  deponent  to  keep,  while 
your  petitioner  attended  the  devotions  at  the 
execution,  the  deponent  restored  the  ium 
again  to  your  petitioner,  just  before  yoor 
petitioner  descended  from  the  scaffold,  wudi 
IS  a  strong  circumstance  to  shew  that  jroiir 
petitioner  must  have  fired  his  own  pim,  if  he 
had  fired  at  all. 

Your  petitioner  also  begs  leave  hnmUv  to 
observe,  that  when  a  band  of  armed  okb 
are  together,  and  some  of  them  fire,  ititveiy 
diffivult,  especially  for  those  at  a  distaaee,  Io 
discriminate  the  persons  that  actuaflv  fired; 
and  your  petitioner  is  in  charity  lea  to  be- 
lieve, that  tne  circumstance  of  your  petitiooer^ 
levelling  his  piece,  and  threatning  to  fire,  at- 
tended with  that  of  the  centinel's  having  fired 
just  behind  your  petitioner,  may  have  iwloced 
some  unwary  persons,  in  the  heat  of  popolar 
fury  and  resentment,  to  be  too  positive  ia  the 
assertion  of  facts,  in  then:  nature  dobioos  aid 
uncertain. 

And  as  to  your  petitionee's  having  gim 
orders  to  the  men  to  fire,  though  two  or  tbiee 
persons  gave  evidence  against  your  petiltooff 
as  to  that  fact,  yet  n«ther  did  tbey  agree 
touching  the  place  where  your  petitioDer  wai 
standing,  nor  in  the  form  of  words  preinded 
to  be  used  by  your  petitioner  in  tiie  giviag 
thereof.  Whereas  it  was  deposed  by  a  gn^ 
number,  particularly  of  the  sohfiers,  who  wm 
close  by  your  petitioner  during  the  whole  tiiit 
of  the  firay,  that  they  couM  not  observe  that 
your  petitioner  gave  any  such  orders ;  hot  es 
theiDontrary,  that  be  called  aloud  to  tbe  dms, 
Don't  fire,  and  that  he^  poshed  back  tbe  mas 
that  fired  the  first  shot  into  bis  rank,  (which 
shews  that  your  petitioner  did  not  spprofe 
thereof;)  that  he  drew  off  tbe  men  as  itftoii 
he  could ;  and  that  being  pursaed  and  polled 
bv  the  populace,  divers  m  the  rear- toned 
about  and  fired,  when  your  pctitkmer  wao^ 
such  disUnoe,  that  hecoold  BOt  posflUj"* 
privy  or  consenting  tbdrelo. 
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It  wM  likewise  obeenred  et  the  trial,  and  not 
contradicted,  that  apoo  many  former  oocaiioDi 
of  tumults,  wbeo  yonr  petitioner  with  the 
f  aard  hath  been  ordered  to  quell  the  same, 
yoor  petitioner  had  bore  great  ineults  froipi  the 
popalace,  eves  to  tlie  danger  of  his  life,  with- 
OBl  firing,  or  ordering  bis  men  to  fire,  and  that 
in  cases  where  he  would  have  been  well  jus- 
tified bv  the  law  in  doing  either. 

So  that  upon  the  whole,  as  your  petitioner 
bath  the  inward  satisfaction  of  being  con- 
scious to  himself  of  his  innocence  of  the  facts 
cbaiged  against  him,  so  he  humbly  appre- 
beo£,  that  the  evidence  adduced  to  prove  the 
Mme,  when  compared  with  your  petitioner's 
4efence,  will  not  appear  to  be  certain  or  con- 
4;|usife. 

But  in  case  yonr  petitioner  had  been  guilty 
^^tber  of  firing,  or  orderio|^  his  men  to  fire, 
iipon  the  occasion  aforesaid»  your  petitioner 
jBMSt  humbly  iotreats  your  majesty  to  consider, 
Ibat  your  petitioner  was  in  the  exercise  of  a 
Vast  delegated  to  him  by  the  lawful  civil  au- 
tfierity ;  that  he  and  his  detachment  Were  first 
^alawfully  assaulted  and  invaded  by  the  po- 
pulace, and  divers  of  his  men  bruised  and  hurt ; 
and  if, .  in  the  case  of  snoh  an  insult  upon  the 
Jairs,  vour  petitioner  bad  proceeded  to  repel 
force  by  force,  your  petitioner  humbly  begs 
leave  to  observe,  that  though  he  should  look 
back  with  the  utmost  sorrow  upon  so  fatal  an 
ereot,  yet  be  humbly  hopes,  that  the  provoca- 
tion and  aggression  aforesaid,  would  be  con- 
sidered by  your  most  excellent  majesty, .in 
your  profound  wudom,  as  a  great  extenuation 
of  an  oflfence,  which  could  not  be  suoposed 
to  be  attended  with  any  prepense  malice  of 
your  petitioner,  against  persons  of  whom  he 
bad  no  knowledge ;  and  that  your  petitioner 
woald  be  deemed  a  proper  olgect  of  the  royal 
demency. 

Year  petitioner  therefore  most  humbly 
prays  your  most  excellent  majesty,  to  take  your 
petitioner's  unfortunate  case  into  your  royal 
ccmsiderattOD  ;'and  to  extend  that  mercy  and 
compassion  to  your  petitioner,  fay  which  your 
majesty,  adorned  with  all  excellent  and 
princely  qualities,  b  so  remarkably  distln- 
g[nistied ;  and  that  your  majesty  will  be  gra- 
ciously pleased  to  issue  your  roval  warrant 
for  yomr  petitioner's  pardon.  And  vour  neti- 
twner,  wlioseduty  hath  hitherto  rendfered  him, 
M  all  occasions,  most  SBealonsly  attached  to 
his  majesty,  and  our  happy  constitution,  will, 
foim  the  additional  b6nd  of  the  roost  powerful 
gratitude,  devote  that  life  to  the  service  of  his 
most  excellent  majesty,  and  his  illustrious 
bouse,  which  he  shall  enjoy  as  the  fruit  of 
yonr  majesty's  clemency  and  grace. 

Her  majesty  was  pleased  so  far  to  comply 
with  this  Petition,  as  to  grant  a  reprieve, 
which  was  signified  as  follows  i 

CoBU  Jdsticuria  8..D.  N.  Regis  tenta  in 

Novo  Sessionis  Domo  Burgi  de  Edin* 

.    bttxgo,  Tertio  Pie  Mensis  Septembris  Mil- 
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leirimo  septingentesimo  trigesimo  aexte^ 
per  Honorabila  Viros,  And  ream  Fletcher 
de  Milton,  Justiciarium  Clericum,  Ek>- 
minos  Jacobum  Mackenzie  de  Roystonn, 
Gualterum  Priogle  de  Newall,  Gommis- 
sk>narios  Justiciariee  dicti  Sk  D.  N.  Regis. 

Curia  Icgittim^  affirmata. 

The  said  day  the  Lord  Justice  Clerk  deli* 
vered  a  letter  from  his  grace  the  duke  of 
Newcastle,  one  of  his  majesty's  principal  se- 
cretaries of  state,  whereof  the  tenor  follows  : 

Whitehall,  Auguii  S6,  1736. 
My  lords,  application  having  been  made  to 
her  majesty  in  the  behalfe  of  John  Porteotrs, 
late  captain  lieutenant  .of  the  city  guard  of 
Edinburgh,  a  prisoner  under  sentence  of  death 
in  the  gaol  of  that  citv ;  I  am  commanded  to 
signify  to  your  lordships  her  majesty's  plea- 
sure, that  the  execution  of  the  sentence  pro* 
nounced  against  the  said  John  Porteous,  be 
respited  for  six  weeks  from  the  time  appointed 
fi>r  his  execution.  I  am, .  my  lords,  your 
lordships  most  obedient  humble  servant. 

Sic  Subtcribiiur^        Hollbs  Newcastle. 

Directed  on  the  back  thus:  *'  To  the  right 
hon.  the  Lord  Justice  General,  Justice  Clerk, 
and  other  Lords  ef  the  Justiciary  at  Edin- 
burgh.'* 

Thereafter,  the  said  lords  gave  their  war- 
rand  lo  the  magistrate  of  Edinburgh,  for  stop- 
{»mg  the  said  execution,  whereof  the  tenor  fol- 
OWB :  By  the  right  honourable  the  Lord  Jus- 
tice Clerk,  the  Lords  Commissioners  of  Jus- 
ticiary :  Whereas  her  majesty,  guardian  of  the 
kingdome,  has  been  graciously  pleased  by  a 
letter  signed  by  his  grace  the  duke  of  New* 
castle,  one  of  his  majesties  principal  secretaries 
of  state,  to  signififc  her  pleasure  to  us,  that  the 
sentence  of  death  pronounced  against  John  Por- 
teous, late  captain  lieutenant  or  the  CiW  Guard 
of  Edinburgh,  present  prisoner  in  the  Tolboolh 
of  Edinburgh,  which  was  to  have  been  execute 
upon  him,  upon  the  eighth  day  of  September 
instant,  be  respited  for  six  weelts  from  the  time 
appointed  for  nis  execution :  These  therefore, 
in  obedience  to  her  majestie's  commands,  dis- 
charge and  prohibite  the  magistrats  of  Edin* 
burgh,  and  all  other  officers  of  the  law,  from 
putting  the  forsaid  sentence  of  death  in  exiecu- 
tion,  upon  the  said  John  PorteouS,  till  the  20th 
of  October  next  to  come ;  on  which  dky  the 
said  magistrats  of  Edinbuivh  are  hereby  re- 
quired and  ordained  to  put  tne  former  sentence 
of  death  in  execution,  upon  the  said  John  Por- 
teous in  all  points,  as  they  will  be  answerable. 
Given  at  Edinburgh,  the  3d  day  of  September, 
irsavears. 

Sk  SulftcriMur^  Ann.  Fletchkr, 

Ja.  Mackenzik. 

Wa.  Pringle. 

[Extracted  furth  of  the  Books  of  Adjournal; 
upon  this  and  the  preceding  one  bundled  and 
twenty  fimr  pages.  By  me  John  Davidson, 
Clevkto  the  Ceutt  of  Justiciary. 

Jofig  D^TipeoM,  Cler|.] 
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Bol  the  pAfNiliiM  beiof?  greatl;r  diiphased 
wkh  tliif  favour  shiwn  to  eaptom  Porieous, 
agminst  wbom  they  were  migliliij  bceased, 
aodaciously  look  upon  them  to  execute  the 
AenteMe  lliemaeWes.  Aecordiogly  oa  Tueeday, 
September  the  7th,  about  10  o'clock  al  oight, 
(beiog  the  night  precediog  the  day,  which  had 
been  appoioted  by  the  Court  for  hia  execulioo,) 
aome  men  by  surprize  entered  the  city,  seizea 
alt  the  fire-arms,  battle-axes,  and  the  drutoa 
belonging  to  the  City  Guards.  The  mob  in  a 
few  minutes  locked  and  secured  all  the  city 
gates,  and  with  drums  beat  an  alarm,  then  at- 
tempted to  force  opes  with  hamoiers  and  ether 
instnimeiita  the  prison  doer;  but  these  failing, 
they  set  fire  to  it,  and  burnt  it.  When  they 
entered  the  prison,  they  called  upon  the  under*- 
keeper,  who  was  within^  and  made  him  open  the 
double  locks  of  the  apartment  where  captain 
Porteous  was  ;  it  had  also  a  boh  witbin,  but 
was  not  boHed,  BO  they  bad  ready  aoeen.  He 
begged  they  wouM  spare  him  till  next  afto- 
noon ;  but  they  refused  hie  request,  and  im- 
mediately hurried  htm  away,  which  was  about 
eleren  e'ctoek.  When  bioagbt  out  of  prison, 
he  waa  h^ard-  to  cry.  They  then  marched  out 
with  Kfihted  torcMS  before  them :  In  theiv 
way  t^  the  (jirasa- market,  passing  by  a  barber 'a 
aign-post,'some  called  out  to  hang  him  up 
there :  but  it  was  resoWed  to  hang  liim  where 
the  murder  was  com  milted ;  so  they  proceeded 
to  the  place  that  the  gallows  used  to  be  fixed  for 
execution,  where  he  was  about  a  quarter  of  an 
hour  till  they  opened  a  shop  and  brought  out  a 
rope,  one  end  or  which  they  threw  orer  a  sign- 
post, about  SIO  foot  high,  belonging  16  a  dyer  in 
the  High-ctreet,  near  the  ordinary  place  of  exe- 
cution. He  desired  some  lime  to  preoare  for 
death ;  but  they  answered,  They  would  allow 
him  no  more  than  those  who  were  shot.  They 
then  nulled  him  up  in  the  dress  in  which  they 
IbuoQ  him,  viz.  a  ni&;ht-gown  and  cap.  He  hav- 
ing his  bauds  loosed,  fixed  them  'twixt  bis  neck 
and  the  ro^  whereupon  one  with  a  battle-az 
•truck  towards  his  hands.  They  then  let  him 
down,  and  having  on  two  shirts,  thev  wrapped 
one  of  them  about  his  face,  and  tied  his  arms 
with  his  ni^ht-gown  i  tben  pulled  him  up 
again,  where  he  hung  next  morning  till  day- 
light. When  he  was  cut  down,  and  carried 
to.the  Grey-Friers  church,  upon  inspecting  bis 
body,  it  appeared  his  I^ft  shoulder  was  wound- 
ed, bis  bacK.  discoloured,  and  his  neck  broke. 

It  was  observed,  that  this  mob  was  under  a 
atricter  concert  and  better  conducted  than 
usual ;  for  as  marching  along  to  the  execution, 
porteous  observing  a  gentleman  of  his  a&- 
qnaintance,  he  gave  him  a  purse  of  23  guineas^ 
which  he  desired  might  be  delivered  to  hiabro- 
.  ther.  They  left  the  prison  doors  open,  and  li- 
berty to  the  prisoners  to  make  their  escape ; 
and  after  the  execution  was  over,  they  left  the 
a|iiia<  and  dmma  on  the  place  of  enacntiou, 
fihara  they  vsere  ionod  the-  newt  naonung. 
Dfiriag/  the.  tumult^  partiee.  ol>  anwd  vmu^ 
with  drums,  patroU4  in*  the  dtfiiw^ontstmietfl^tOf 
preresl  ftoy  aucpHM  froaa  the  king's  forces. 


Trial  qf.Capkun  Portcout^ 


[m 


^eartaied  intbesaboibi.  After  the  sOKeoiioa 
waa  over,  tUay  went  to  the  W4  provoet's  Imvk, 
and  toM  him  they  were  satisfied,  apd  so  di^ 
missed,  without otfering  any  oiber  vtoleacs. 

These  is  one  further  eireomaianes,  that  is 
order  to  supply  the  want  ef  dergyoita,  tbiy 
ordered  two  ot  the  gravest  of  their  naHibei  is 
exhoie  bimik  ^  be  went  to  the  plaee  of  en* 
cutioo. 


The  fotlowiBg  aecQont  of  the  fssoskion  if 
Wilson,  and  of  the  putting  to  deith  ef  mplM 
PorteoiM,  is  given  in  the  Histerical  CbtsMlt 
el  the  ChsattesMm's  Msgasiae  ef  April  asd  Sip* 
teiiiberl736: 

«<  Tkurtday^  April  15. 

'^  One  Wilson  was  httiged  at  Ednborfb  in 
sshhiny  collector  Stark.  Be  hesing  aiSb  is 
attempt  to  break  priass,  aoA  his  comnds  hsr* 
ing  aoteelHr  gel  efif^  the  mmiiSiBUB  bsd  Ito 
eiiy  gvaids,  and  tl^  WclSb  fiuiliffs  oate 
arms  during  cKecntieai  whiehwse  perlonM^ 
wttfaeiit  dieterbsoce;  bat  eA  the  basgsMs'i 
enttHig  de«»tke  csrpse  (the  oMgislrates  bcsf 
wafaArawn)!  the  beya  tbraiF^  ss  usual,  lOM 
dkrl  and  stonesi,  wbuJi  fallinff  smeng  the  d^ 
guard»  raptsin  Fefteees  ire3,  andordstedhi 
Bseatoiws;  whereopenaheve 90 persoss *«• 
weuDded,  6  or  7  killed^  one  shsf  thrsagk  lbs 
besdal  awiadewnptvapMref  stain.  Tke 
csytain.  aad  several  of  hisinien  ware  after  tm- 
BHtteil  to  prissD." 

'*  '^etdti^j,  September  7. 

"Betwixfc  nsne  and  ton  atnis^  aMyif 
mta  eeisred  the  wesS  port  ^  fidiebmihi 
ssiaed.  Ike  dram,  best  to  arsMV  eiid  eattngsslt 
Here!  All.  thsse  whe  dere  escege  isnosai 
blood  I  were  instantly  attended  by  a  nnsMSM 
crowd..  Thea  they>  seized  and  shut  up  ib« 
eity  gates,,  and  posted  guards  at  each,  to  pe 
vest  surprize  bj^  the.  kua'sforoes,whils  Ma- 
ther detachment  dis^med  the  city  guaiuh  tat 
advansedimmediately  to  the  Tolboom  or  pRsas, 
where  not  beixi£  able  to  break  the  door  wiA 
banupers^  &c.  uiey  set  it  on  fire,  but  at  lb 
sai^e  time  nror idea  water  to  keep  the  fluui 
within  due  hounds.  Before  the  ootsc  door  wtt 
near  burnt  down  several  rushed  throogb  th* 
flames  and  obliged  the  keeper  to  open  the  iosci 
door,  and  going  into  captoAU  Porteoos's  spaii> 
ment,  call^.  Where  is  the  bu^ggar  PortaiMif 
Who  said,  I'm  here»  what  ia  it  you  are  to  ^ 
with,  me  f  To  which  he  was  answered,  Wa 
are  to  carry  you  to  the  place  where  you  sbei''* 
much  innocent  blood,  and  bang  you*  Be  ut» 
some  resistance,  but  was  soon  overcome,  us 
while  some  set  the  whole  pitsooers  at  lil^^fJ^ 
others  cangbt  him  by  the  legs  snd  disggis 
him  down  stairs,  and<then.ledhim  to  tbsOisMf 
market,  where  they  agrsed  to  hang  him  wiibr 
out  further  ceremony  ;  accordingly,  t*^'*(  ^ 

esil.of  rope  fram  a  ahep,  Ihe^  putose  md^* 
aheuti  his  neck,  and  flung  the  other  snd  ever  a 

dpuis'a.ciSBSiiail  s»fsAk»i%  eiid4kvr  hiM  "P  • 
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but  lM¥iii^  gi9tbifl  handi  to  the  rope,  they  let  | 
liiBi  4ofrn  and  tied  tfaem,  aod  drawed  bim  up 
agftniy  bat  ofceerriifgf  what  an  mdecent  sight  he 
was  withoat  any  oof  ering  o?er  bis  face,  they 
Id  bim  down  a  second  time,  and  pulled  oft 
mtm  «f  the  two  shirts  be  bad  on  and  wrapped  it 
bbont  his  bead,  and  hanled  bim  up  a  third 
time  witb  food  hosza  and  a  ruff  of  toe  drum. 
After  be  bad  hong  till  eopposed  to  be  dead,  they 
miled  the  rope  to  the  fNist,  then  formally  saint- 
utg  one  aaotner,  grounded  their  arms,  and  on 
ib»  other  ruff  of  me  dram  retired  out  of  town. 
BietKieeof  this  kind  was  erer  so  boldly  at- 
teeqpled,  or  fo  soeoesrfully  executed,  all  in  the 
■peec  ef  two  home,  after  whieb  every  thing 
wee  ^eiet  The  magistrates  endearoured  to 
Mcfeot  their  design,  but  weie  attacked  and 
iriveoaway.  Next  morning  at  four  when  the 
eeptein  was  taken  down,  his  neck  was  broke, 
bie  arm  womided,  and  bis  haek  and   bead 


**  lo  what  we  menlioned  last  month,  with  re- 
lathm  «o  the  obtaining  this  unfortunate  man's 
lepriere,  there  was  a  somU  mistake ;  set eral 
persooe  of  qoalihr  and  dwtinction  did  apply  to 
lieriBa|est^,  in  nroor  of  the-  captain,  but  we 
eve  aasurea  the  roaglstrales  of  Edinburgh  did 
nt^  ie  the  least  interest  themselves  in  that  mat> 
ler ;  end  no  doubt  they  bad  their  reasons ; 
tbis  is  ttottbe  only  iestance  of  the  popu* 


lace  of  that  city,  potu'ng  into  action  the  brare 
but  unforgiring  principle  couched  under  the 
motto  of  tnetr  nation,  Memo  me  impune  laeemU 
To  mention  one :  hftthebecfinnini^orQ.  Anne't' 
reign,  when  the  eArl  Sedneld  was  chancellor, 
one  Green  [See  his  Case,  fol.  14,  p.  1199,  tnthis 
CollectiobT,  was  condemned  for  the  mnrder  of 
captain  Middleton,  and  the  council  in  Edin* 
burgh  ordered  bim  to  be  reprieved,  which  the 
mob  hearing,  when  the  earl  came  oiikt  of  the 
coumsH,  they  broke  and  overturned  his  coacht 
and  greatly  insnited  thenar!,  and  obliged  him 
to  go  back  to  the  council  and  get  the  reprieve 
changed  into  an  order  for  his  execution,  and  be 
was  executed  accordingly. 

**  About  14  persons  were  taken  into  euatodr 
the  next  day  on  acooont  of  this  riot,  but  noevt* 
dence  appeariog  against  them,  11  were  soott 
disobarged,  and  the  others  not  long  after.** 

*^  Stiturdayi  September  95. 

<*  A  proelanMtion  was  published,  eflbrhig  e 
reward  of  800/.  and  bis  migestj^'s  pardon,  te 
the  disoof  erers  of  any  person  concerned  in  th» 
OMnrder  of  captidn  Porteooe,  and  for  every  per« 
son  so  disoovered  and  coevieted  SOO/." 

Fram  the  vielence  committed  uponPorteons^ 
arose  tbe  following  Case. 


4^.  TheTrial*  of  William  Maclaughlan,  for  Mobbing,  Murder, 
and  other  Crimes :  10  Geoege  II.  a.  x>.  1737 ^  [Maclaurin's 
Argomento  and  Decisions.] 

placed  there  ibr  the  preservation  of  the  piiUie 
peace,  and  tbe  taking  away  their  arms ;  the 
liolentaod  maslerftU  seising  and  securing'  tbe  • 
gates  of  any  city  or  berough,  by  numbers  ef  ^ 
dissolute  and  dnorderly  persons  riotously  as*- 
semb1ed»  whereby  the  lives  and  properties  of 
tbe  inbabitanis  ere  put  under  the  power^  and 
exposed  to  tbe  rage  aad  eaprieoy  of  the  giddy 
and  pvoiigatepertof  the  people;  theinsultiiigg 
stomng'  and  resisting,  HMgistratee  in  the  due 
eameutioB  of  their  offices ;   the  raising  wilfiil 
fire,  and  fbreibly  breaking  open  the  doors  ef  • 
public  prisons,  and  by  force,  thrsets  or  terrors, 
extorting  the  keyefrem  the  bwful  keepers,  and 
selling  St  large  nrisoners  lawfully  confined  for 
capital  or  otte  heinous  crimes ;  and  the  com« 
mittieg  wilful  end  deliberate  murder,  under 
cloud  of  nigfat,  in  derision  of  public  justkse,  in 
open  defience  and  contempt  of  bis  majesty'e 
laws  and  authority,  and  attended  with  circnm'- 
stances  ef  brutal  cruelty,  are  most  enornaons' 
end  detestable  erimce,  destructive  of  tbe  pnblie ' 
peace,  danffcrous  to  the  lives,  liberties,  and 
property  of  tbe  suhfset,  Subversive  of  all  biws, 
government  and  soctcty,  odious  and  abominable 
in  tbe  sight  of  God  and  man,  and  most  severe* 
ly  punishable :  yet  true  it  is  and  of  verity,  That 
yon  have  presaned  to  coiemit,  aad  are  goMty 


TH£  Indictment  was  as  foltows:  «<That 
wlicjtas  by  tbe  law  of  God,  the  common  law, 
Siie  eoiuiianal  laws  and  practice  of  tbis  king- 
»,  end  the  laws  of  an  other  welt-girvemed 
privy  conspiracies,  to  raise,  procure  and 
end  tbe  raising,  procuring,  or  moving, 
ceaMiiotions  of  tbe  people  mobs  or  tu* 
in  Tiolation  of  tbe  laws  repose  and  tran- 

Slity  of  the  kingdom  or  any  part  thereof; 
coBvocating  tbe  lieges  by  beat  of  drum,  and 
tfaeir  aesembling  themselves  riotously  and  tu- 
nMsHaovsly  together,  aftned  with  guns,  locha- 
faef^exeSfOr  other  warlike  weapons  whatsoever, 
wmin  bofeugb,  without  the  special  licence  of 
tbe  eovereign,  or  tbe  magistrates  of  the  same ; 
the  eurmising,  invading,  or  eeizinf  ,  the  guard- 
voeoi  Of  any  borough  or  city  by  force  or  vio- 
lesoe,  disermmg  aiM  driving  out  tbe  soldiers 

*  See  the  preceding  Case. ' 

It  eppeeie  by  tbe  Gentleman's  Magaxine  fiur 
Ifiereh,  1737,  that  during  tbietrkl  it  was  snr- 
nieed  that  e  body  of  fbotmenhad  eonqiirsd  to 
cerry  off  tbe  pannel,  in  oonsequeuoe  of  whieb 
the  omgiatrales  ordered  tbe  city  guards  to  be 
luider  eroM,  and  took  other  preoaetkms;  and 
it  je  eteted  tbateedielmfbeMeeeGiiRed* 
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of  «ll  i»r  4>iie  or  oth«r  of  the  liNRfsaid  ^koinhwUe 
crimes,  aggravate^  as  aforesaid  I  in  b^  f^M^.  ^ 
upoo  the  7tb  day  pf  Se{)teaiber,  la  tb|s  yev  of 
opr  Lord,  1736,  or  one  or  otber  of  the  4aja  of 
th^  aaid  ibooUi,  certain- .sedilioqs  %od  blood - 
itinty  perspns,  abaking  off  all  fear  4>f  God,  re- 
gard and  reteieooe  to  liia  majesty's  M^9  and 
authority,  guided.  1^  tjisloval  and  diabolical 
piinciplea,  or  instigated  bj^  daMjeroaaiaDddea- 
ppn^te  iscendiaraes,  bafing  monioualy  coa- 
apir^  unlawfully  to  raise,  move  .aitd  procvve, 
n^plis  and  tumulu,  .i^wuilt  tbo  Uwa  aiad  public 
authority,  aad»  in  an  ouftvageooa  mwnuer,  to 
bfieak  fmd  disturb  the.  public  pe^oe  in  tJM  city 
of  Eilioborgb,  to  do  murder^  and  commit  the 
othcf :W»pk  ap^  odioua  cvimec  after  inantioiied, 
didv^sn^mble  thoneeWes  together,  wilbiu  fchfi 
a^  oityjond  popnty  of  Edinbuigl^  about]  the 
hour  of lOJue,  or  some  otber  bfur  that  night  S 
and  being  armed  with  clubs  and  other  offensive 
weapons,  seised  •  drum  io  the  posaesaion  of  the 
drummer  of  Portsborgh,  part  of  the  suburbs  of 
J^diobufgli,  land  .by  baatiog  the^  livHi,  ««fthin 
th#  said  bonnigb,  copiumtid  and  brot^flM;  to^ 
gi^tber.great  numbers  .of  disfOlute,  pf«fligaie« 
and.  disorderly  persope |.  wha  iproo&ukog  lo'  the 
Netherbow  port  ff  tb«.aaid  city,  oy  woe. and 
▼idence  seized  upon  the  keeper  and  keys 
thereof,  shut  and  loeked  .the^gate,  and  mur- 
ing to  the  guard-room,  who ro  the  city'*guaid^ 
constituted  by  act  of  parliamentyWaa  Jn  use  to- 
ll^ Ifftfti    Km  ttvmMA  nnti    iiinlanim  ^^•^"^  *l%^  ^«>». 

tinel  staudmg  at  the  door,  entered  the  same, 
and  disarmed  and  droycoot  the  soldiers  placed 
there,'  by  the  authority  of  fhe  magistrates,  for 
t||e  prawrvatioa  of  tl^e'  pu^c  peac^ ,  aiul  irni- 
ing  tbemselres  with  t'he  guns,  lialberts,  Io* 
chaber-axes,  and  other  weapons,  kept  in  the 
said  room  for  the  defence  of  the  city,  sent  par- 
tiaa  to  thonevaral  plhrta,  and  tookpowaniaK.of 
theeafboi  shutting  the  gtlea,  nailing  or  rolling 
atnnes  to  secure  the  said  gates:  And  having 
thus.  mi«le  AhenselTcs  ■aatars  of  the  cily^lo 
thngveal  ter,  termr,  and  tionUe,  of  hia  mat>. 
ji)aty 's  liege%  ta  the  immioeni  dangnr  of  ahod* 
ding  mucn  bkyod^  piUagingf  plimderaig,  iand 
buraing  Uie  hoiMoa.of  the  inhayiaats,  Ihty 
ajlvanMd  toivarfla  the  <publi6  priaon  of  the  said 
cdy^  and  pJanted  sogMLjof  their  aooomplioes, 
araaod/as  a  guard,  from  Ihe  north  aide  of  the 
said  prison^  oommonly  calWihe  Purses^  acroaa 
t|ie  nigh-atreet,.  to  atop  all  i^ho  did  not  uafaMr- 
folljr  4Maociate  Ihamaelvca  with,  theqn,  iram 
paasing  to  the  pMdn^gala,  and  with  Jane* 
hammeraheat  ou  the  door  of  th^  aaid  prison,  io 
order  Ho  break  it  open ;  aad  aaaong  the  tialera 
80  .planted  as  aguaed^aad  at*  the  pinsoA-door, 
and  iudivess  otlMr>plaoes,  duris^the  isad  im* 
mult  and  sedition,  you  the  gaid  William  MaC'^i 
linoUaOt  armed  with  a  loohaber-axe,.  or  otber 
offmaiire  weapon,  was  unlaavfuliy  and  tistonsly. 
aasembled  with  tbem ::  And  vidien  the  nuagiap 
t^atea  of  the  city,  an  in,  duty  boMKi,  went  in  a 
hpdy  toward  the  said  prisoe,  to  diapcne  the 
riotous  and  unlawful  asaeosblyyabowenLof  birge 
sloneB  .wese  by  you,,  at   ymat .  aeoompliofSt 


Ivere  bruised,  and  all  of  tham,  note  |f«t 
(error,  were  obliged  to  fly,  and  safe  UmwlKH 
from  the  fury  of  an  aroMid  mob;  And  feiilbeb 
you,  or  vour  aecomplioas*  by  boraii^  toidusi 
links,  whins,  or  otber  combustiMe  awdtflr,  vil- 
fully  and  malidoualy  aet  fire  to  the  S|i4  msi^ 
door,  to  the  gneat  danger  of  tiM  aqiMiBt 
jvrooden  hoiiees,  and  other  hoaaiMiHl  ilwp; 
and  having  burnt  and  beft  the. same  opnii 
seized  the  keepfr,|tfid  b^  jfonoe  and  teti- 
torted  the  keys  of  the  rooms  of  the  laid  pdNa 
from  him,  and  diwwved  William  Qnpsill,  j»* 
brisoned  there  for  murder, .  Jaanes  Rsidifi 
imprisoned  for  tbeft.  robbery,  aad  boa«>. 
breaking,  and  divers  other, parsons  tbeta,ibi 
jDpmmitied  by  lawful  warrants;  And  yao,  Ihs 
eaid  William  Maolauoblan^  banng  eonc^wdt 
jdeadly  batM  and  mi^lioe.  against  Ma  Foit^ 
oua,  commonly  oalled  Captain  Pcrteoot,  that 
alao  confined  under  aentence  of  deativ  tb 
fexecution  whereof,  by  the  amiable  power  aai 
prerogative  of  the  ^qrown  to.ahew  awnyiD 
auijects  coodomned,  bad  been  respited  hjkm 
•mired  mi\|esty  tktl  qnoeUi  then  guardiaa  sf  (l» 
kingdom,  yoo»  or  youa  laid  pocoaapbcsi,  bM 
violeot  banda  upon  binit  with  intent  la  amidff 
and  beceave  btaaof  bin  life  tao4.^Tiogdngsii 
bim  by  fbe  heela  down  the  aad  toUMh-Htiii 
crying  for.mevcy  £ir  .€briat*a  aake,  laagtlvi* 
ing  put  your  emity  tawnrda  bioi,  alMttdy 
led,'  dragged,  and  carried  him,  fiiiatiBi^  mm 
tailing  on  the  street,  to  the  Grus-atiiiif 
within  the  said  city  of  Edinburgh,  the  place  if 
CQdijiion  exBcutioQ,  in  dariuon  of  panic  jai* 
tioe  ;  and  ouiking  a  stand  at  the  gallows-iloap, 
vbero'  ib^  gibb^  \$  ysnaily  plaoad,  yoo  eu- 
sulted  together  in  what  manner  to  pot  bioi  ti 
death;  and ahoiit^the  hour  of  eleven,  or  mm 
other  hour  that  night,  having  bonied  bim  to  t 
dyster^a  tree  ne^r  the  said  placob  wbiki  in  iNd 
moving  manner  he  fvaa  supplicating  for  a  liili 
time  to  recollect  bimpelf,  aa  a  dying  naa,  mi 
to  beg  roerey  from  Gfdt  y^Q  or  ]{f<Hir  nkW 
accomplices,  renouncing  all  Christian  eoapl^ 
aion,  and  even  bninan  natnre,  foiog  a  wp 
dmut  hia  nook,  inatantly  drew  bin  up  apse  is 
said  tree ;  and  wlwn  he  endeavouPM  Id  mm 
hi#wlf,  by  catching  bold  of  the  rope  wilb  Ml 
bandsi  yoo^or  one  or'Otherof your  vtleasMoiiM 
barbarously  beat  them  down  with  a  paAH^  it 
otber  instrunient,  and  brntally  atrock  bittif* 
the  ^Mse  witb  a  locbaber-axot  or  other  aiaM 
s«m1  wanlnning  in  your  wioke^bcas,  ^onStt 
l^oae  the  rope  ibat  was  fixed  abanl  tbeni 
tier's  ti^na^  you  or  aon^o  of  your  aecaaifbM^ 
lei  bimdowo  taidie  ground^  and  pulled  bnaip 
agaiUi  wl^re  be  bung  by  tbo  nc^  liU  be  *•■ 
dead.  All  which  d&teatable  facts  and  criom 
were  impudently,  wiekedly  and  msUciMX 
done  and  committed,  by  the  aaid  dissolute  m 
diaoadarly.  persona^  vioioaaly  andluowdiai*!/, 
aaaembled^iDmattwarabnvedeaonbed^  laddn 
aatdiJobtt  Portaana  waa  cmeHy  ma^dsitd,* 
tbnidime  and  pifee  albmaid,  in  a  darinriw 
ootrageomt  ranaoer,  lo  the  diabonoae^l  W 
thetM>nlBnipi«f  his.aaajesty'iilaimaadaaifta* 


pvwed  upon. them ;  whereby  aoaw  of  them  I  rtty,  and  to  tbftk«in|rBnfiuny of  ibebartKtat 
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anAllMdyactaft;  ana  vini  were  sit  tfndimrtf 
ef  ill,  or  Mie  or  other,  of  tlie  foresud  erimeiy 
oprtwaM  at  aforesaid.  Whidi  Ikdi,  or  paH 
tho^,  or  your  beiaf^  art  and  part  id  all  or  any 
of  (be  foresaid  erhnes,  Mo^  fomdd  prcfirefi  by 
the  verdtct  of  a&  assize,  before  the  lords  justice 
IfeaeMd,  justice  der|c,  and  oomnHstioners  of 
/"''i^sairv,  you  ought  to  be  most  exemplarily 
f  oaistaed  iritb  the  pains  of  law,  t6  (he  terror  of 
ethers  to  eommlt  Ibe  like  ia  time- coming.'' 

The  0»nrt  assigned  the  prisoner  counsel. 
Be  pleaded,  Not  Gmlty ;  and  in  point  of  fadt 
at  was  set  forth  for  him,  «*  That  be  was  footfaian 
t»  my  lady  Wemysa  at  the  Ihne,  and  was  sent 
fey  her  ladyship  the  forenoefi  of  that  day,  the 
ytief  September,  to  Craigie-hall  and  Gogar 
ms  an  errand,  and  got  dmna  to  each  a  defl^ree, 
tkat  wben  be  returned  be  was  not  capable  to 
Mrcr  the  letter  he  had  receited,  bnt  which 
••fco^ed  to  be  done  by  another. 

"The/  pannel,  soon  after  his  return  from 
Cnigie-haH,  went  from  my  lady  Wemyss's 
house  to  John  LamVs,  an  alehoiise  in  the  same 
itair,  half  an  hour  after  nine.  When  he  enter- 
ed Lamb's  house  he  staggered  with  drunken- 
ttess,  and  was  detained  there  till  within  a  quarter 
tTeteTen,  and  then  went  out,  in  order  to  go  to 
Ma  own  house  in  the  Canongate.     That,  in 

ning,  he  called  at  Mr.  Cassie's,  ▼intner,  and 
k  a  chopin  of  ale  or  two  with  the  servant 
&ere ;  and  betwixt  LamVi  and  Cassie's  foil 
dace  or  twice. 

<*  That,  strolling  in  his  drunfcienneaB  through 
the  street,  he  met  with  two  bakers,  who  earned 
htm  away  with  them  to  the  mob ;  and  whether 
ifaej  put  a  lochaber-axe  in  his  hand,  or  not,  h^ 
doea  iiot  remember ;  but,  from  the  computing 
the  time,  the  mob  had  proceeded  so  far  that 
Mir.  iPnrteous  was  in  their  hands  on  the  street 
before  he  mingled  with  thie  rioters ;  that  he  had 
DO  active  part  in  what  remained,  nor  indeed 
was  capable,  being  overpowered  wiib  liquor. 

'*  Tbat  all  this  while  the  pannel  was  in  his 

ardEnaiT  livery-habit,  and  went  home  to  his 

lied,  and  did  not  attempt  to  fly  or  abscond  next 

day;  or  at  any  time  thereafter.^* 

'  Tdt  point  of  law  it  was  pleaded  for  him, .  That 

the  facts  libelled,  viz.  the  breaking  prison  by 

ma  armed  multitude,  setting  felons  at  liberty, 

tfnd  Ihe  putting  to  death  a  man  who  bad  been 

reprieved  by  the  sovereign,  amounted  to  high 

tremn,  and  could  only  be  tried  as  such,  ac- 

ebrdm^  to  the  mode  prescribed  by  7*  Ann. : 

Case  of  Peter  Messinger  * ;    Case  of  Daniel 

Zhuiiiiiarie.t 

'  Ads.  1.  The  same  gpeciesfacti  may  be  the 
ftnnd^tfion  of  diflbrent  actions ;  and  the  prose- 
eiitcnr  may  iasut  upon  what  statute  or  ground 
in  lavr  he  chuses.  If  a  traitor  in  rebeltion  kill 
one  of  bis  majesty's  subjects,  the  act  is  treason, 
and  may  be  prosecuted  as  such ;  but  at  the 
aaipe  time  it  ia  felony,  and  may  be  tried  ac- 
sofdiiigly.     Civilians  treat  of  tub  question : 


ima 


it  in  this  Collection,  vol.  6,  p.  879. 
f  S«#  iiii  Case^  vol.  li,  p.  i%9. 


*^  81  delictcmi  afiqtiod  reperiatur  punfitum  phirF- 
bu9  l^ibns,  an  debeat  teui  definqotens  ex  una, 
yel  ex  omnibus,  yel  ex  alkitla  accusari  et  COAM 
demnari  ?'' Gomez,  ft^l.  Jnf.Ctv.tom.  3,'e.  l^ 
h,  p9 ;  and  certain  i^iles'are  estabtisbed  for  de^ 
terrolning  when'  one  ttfal  does,  or  doet^  nb^  ex« 
dude  a  second  upon  a  dilforent  ground  in  law. 
Bnt  it  was  never  doubted,  that  the  prosecutor 
baa  it  in  bis  power  to  insist  againat  an  offender; 
for  any  crime  be  baa  committed,  though  the 
species  faeti  afforded  'a  ground  for  a  prosecution 
of  a  difforentnature. 

3.  The  Court  would  hsve  been  competent, 
though  the  prosecution  had  been  for  high  trea* 
son ;  because  though  by  7^  Aim.  her  majesty, 
her  heirs  and  successors,  are  empowered  to 
issue  commisaions  of  Oyer  and  Terminer  ia 
Scotland;  yet  it  is  provided^  <  <^^  That  the  justiee 
court,  and  other  courts  bavug  power  to  jodgif 
of  high  treason  and  misprision  of  treason  iti 
Scotland,  shall  ha^e  full  power  aind  authority, 
and  afe  tbereb^r  required,  to  enquire  of  all  tigh 
treasons  and  misprinon  of  high  treason ;  and 
thereupon  to  proceed,  hear  and  determine,  the 
said  offences,  #hereof  any  persons  shall  be  ln« 
dieted  before  them.''— Hence,  had  this  been  a 
trial  for  treason,  the  Court  would  have  beeir 
competent,  though  another  method  of  proceed- 
ing wonld  have  been  requisite. 

3.    The  indictment,  as  framed,  does  ncit 
amount  to  high  treason.    The  chief  aimof  the 
conspirators  and  their  ateodates  was  to  murder 
eaptain  Porteous.    For  this  purpose  they  arm- 
ed, broke  the  prison,  and  committed  the  other 
offences  set  forth '  in  the  minor  proposition  ; 
therefore  the  convocation  bein^  on  a  private 
and  particidar  design,  it  was  not  levying  tvat^ 
against  the  king.     In  the  Case  of  Aesaingeif 
and  others,  it  was  agreed  b^  all' the  judges,, 
that  if  their  intention  was  to  pull  dbwn  tw6  or 
three  particular  Inwdyr  houses,  ti  was  not  high 
treason ;  Hale,  Keyling.  In  Dnnmarie's  Casd, . 
the  chief  article  founo  to  be  treason  was,  the 
levyioe  war  to  pull  down  tdeeting-hooses  lit 
genend,  not  one  or  two'  particular  meeting- 
nouses. 

Replied*  By  the  laws  relative  to  high  trea- 
son, if  it  be  not  tried  within  a  certain  time  the 
guilt  is  abolished ;  but  according  to  the  prose- 
cutor's argument,  after  the  crime  has  been 
abolished  as  to  the  highest  effect,  it  may  be  stiH' 
prosecuted  under  another  denomination ;  and 
though  a  man  'has  been  absolved  upon  an  in« 
dictment  for  treason,  he  may  be  stul  tried  for 
a  lener  offence';  or  if  he  has  been  absolved  oil 
an  indictment  laid  for  a  lesser  offence,  he  tnay 
afterwards,  on  the  same  species  facti^  be  indicU 
ad  for  treason.  All  whicn  ia  absurd ;  apd  was 
not  allowable  in  this  country,  even  before  the 
English  laws  aa  to  high  treason  were  extended 
to  Scotland ;  e.  g.  theft  in  landed  men  before 
that  time  was  high  treason  in  this  countnr  s 
and  therefore  it  could  not  be  prosecuted  before 
an  inferior  court,  nor  could  the  prosecutor  re? 
atrict  bis  libel ;  Mack.  tit«  Theft,  sect.  93. 

Upon  supposition  the  trial  could  proceed'  on 
Ibis  indictment,  it  was  plead^for  ihepaimeTj 
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That  the  IHiel  does  out  cfaargvbtinwitfa  hxmg 
been  in  the  coospiraey  ;  a/oeording  to  it»  the 
riotera  had  not  only  formed  their  plot,  bat  in  a 
greet  meaeure  executed  it»  before  he  oune 
•mong  them ;  end  as  it  it  not  said  he  was  one 

A>f  die  oontrifersof  the  miochierons  desiffn,  he 
is  only  answerable  for  wbal  part  he  acted  him- 
self, not  for  the  deeds  of  others;  eonseqnently 
all  the  altematiTes  in  the  libel  must  go  lor  no* 
ihiDg.  AU  lawyers  areafpreed,  that  bare  pre- 
aenoe  in  a  mob  or  tumult  is  not  criminal.  Fee* 
pie  fery  often  mix  with  the  mob  from  cario- 
sity, or  an  intention  to  auell  the  distorbanoe ; 
^erafore  bare  accidental  presence  cannot  fix 
ffoilt  on  ft  man,  though  he  was.  armed,  onless 
be  was  aiding  and  assisting;  which  is  not  li- 
belled in  thb  case.  Clams,  lib.  5,  sect.  Ho- 
jonicidiom,  n.  37 ;  Menacb.  Pe  Arb.  Jnd.  Cas, 
369;  MatthKua,tit5,  c.d,  sectoH.;  Vac- 
kenaie,  tit.  Murder,  siAst.  IS. 

In  the  triab  for  the  mob  at  Edinhnrgh  in 
1700,  and  that  at  Glasgow  in  1725,  the  Court 
did  not  find  simple  fMresence,tlioiigh  with  arms, 
celevant,  but  only  aiding  and  abetti^r.  This 
is  likewise  the  doctrine  of  the  law  of  EngUod ; 
Case  of  Messioger  and  others;  and  this  holds 
^en  ii|>,  treason.  The  libel,  therefore,  affamst 
the  pannel  is  not  relerant ;  as  it  does  not  cbaige 
aiding  and  abettiDg,  but  only,  that  he  was  un- 
lawfully assembled  with  the  rioters. 

Ans.  The  rising  of  commons,  hmdertng  the 
common  law,  or  being  found  in  manrent,  or  in 
fear  of  weir  with  any  man,  but  with  the  king 
#r  his  officers,  within  borough,  are  discbargcH 
under  this  penalty,  that  the  liires  of  theofienders 
shall  be  in  the  king*s  will,  and  their  moTcables 
escheated  ;  act  77,  pari.  14,  Ja.  9 ;  act  83, 
same  parliament;  act  17,  pari.  18,  Ja.  6% 
These  statutes* are  not  in  desuetude:  many 
trials  hare  proceeded  upon  them;  Case  of 
Strachan,  S6th  November,  1664;  Chinsie, 
1663 ;  Mowbray,  8th  Februarv,  1686 ;  and 
Keith  in  the  same  mouth.  These  laws  are 
reasonable :  when  there  is  a  commotion  within 
borough  of  persons  unarmed,  many  are  led  to 
join  them  by  curiosity ;  and  it  would  be  hard, 

*thzi  nuda  (utiiteniia^  or  bare  presence,  should 
infer  a  se?ere  punishment:  but  when  a  com- 
motion of  the  people  within  borough,  where  a 

^  multitude  is  soon  and  easily  assembled,  pro- 
ceeds so  far  as  that  they  arim  themselres,  the 
commpnity  is  endangered,  and  such  rioters 
may  justly  be  punisbed  with  death.  So  stands 
the  law  in  other  countries,  1. 38,  ff.  De  Pcanis ; 
1. 1,  ff.  Ad  Leg. ;  Jul.  Mj^est. ;  Sande,  lib.  5, 
tit.  9,  def.  12,  takes  notice  of  a  commotioo  and 
outrupe  not  unlike  that  in  question,  whidi  hap- 
pened in  FHesland ;  and  he  says,  the  seditious 
persons  were  put  to  death.  In  the  Case  of 
Wor  in  1700,  the  fray  in  which  he  joined  was 
?aised  suddenly,  without  any  prefious  conspi- 
racy. In  the  caae  17S5,  it  was  not  libelled, 
that  they  were  in  arms.  In  this  case  there 
was  a  conspiracy,  the  aim  of  which  was  to 
murder  captam  Porteous ;  and  this  was  known 
from  the  beginninff  of  the  tumult.  The  assem- 
Mbig  riotously  ana  tamulluoasly  ia  arms  wiUun 
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boroi:^^^,  was  criminal,  and  contmy  ts  lav ; 
but  the  joining  such  assembly,  their  iutaulim 
being  known,  was  criminal  in  the  faigbcit  4s« 
gree.  Tbeivfore,  as  the  inteotioa  of  Uhb  nib 
w^  to  murder,  and  murder  was  actaallveom^ 
nutted  by  them,  there  is  no  reason  why  tba 
law  should  not  be  put  in  execution  sgainit  lbs 
persons  assembling  in  arms  within  bons^ 
withont  a  licence  from  the  Idnr  or  the  nii|»> 
trates.  The  reason  is  plain:  If  a  nniBber  of 
persons  make  a  liray  for  an  unlawful  end,  the 
deed  of  one  becomes  the  deed  of  the  wMc; 
because  they  are  **  Tenantes  in  rs  illidtoy* 
Hale,  c.  34,  p.  446. ;  case  of  lord  Daice,dw« 
staled.  And  in  bmglary,  standing  as  a  g«snl» 
though  at  a  distance,  ^wili  make  the  ftnm 
who  watches  .aiiling  and  assisting  to  the  bsr« 
glary.*  Since,  then,  the  Ubd  chaiges  Ibal  lbs 
pannel,  armed  with  a  lochaber-axe,  wsssstMf 
the  rioters,  and  stationed  as  a  gusrd  whm  m 
assodales  were  breaking  open  the  prisoa^dMr; 
and  as  they  did  actuidly  bum  and  bretk  it 
open,  and  murder  captain  Porleous;  thisisis^ 
levant  per  «e  t»  infer  the  pains  of  death. 

Replied,  The  old  statutes  are  only  lerM 
against  confederacies ;  as  is  plain  frosi  tbs 
title  of  the  first;  which  bears,  *<  tbst  as 
ieaguea  or  bands  be  made  within  boroogb, « 
manrent'*  In  arbitrary  timea  thej  bate  bm 
extended  to  common  tumults  within  bQroa|bf 
but  unjustly ;  and  they  have  been  kid  aali 
rince  the  Refolution.  Besides,  they  art  vir- 
tually repealed  by  1  Geo.  1,  c.  4,  conusoslj 
called  the  Mob-net ;  which  must  be  the  nleai 
to  all  riots,  whether  within  borough  or  dii* 
where.  It  does  not  distinguish  betwten  pn* 
sence  with  arms,  and  preaence  withont  Iboa} 
ahd  it  is  plain,  no  man  can  be  subjecttd  H  t 
capital  punishment,  unless  preciMly  witUa 
the  statute ;  which  ia  an  additional  reaioa  wbf 
one  present  with  a  mob  can  only  belisUs  fv 
his  own  actions. 

The  passage  from  Hale  n  misapplied.  Ii 
all  the  Engush  cases,  nothing  was  iuilM 
against  the  prisoners  but  acts  of  Tiolenoe  4m 
by  themselves.  When  a  mob  sssemUes  wilb 
design  to  commit  a  partieiilar  crime,  all  sguBik 
wh<MB  an  act  of  force  is  found  by  the  jury,  at 
liable  to  the  punishment  of  that  crime,  th«a|b 
they  did  not  themselves  perpetrate  it:  bat  ma 
a  mob  accidentally  gathera,  withont  a  pnritsi 
intention,  to  commit  a  particular  oflenos ;  tb« 
present,  though  they  fa«ve  been  active,  »v  fi* 
nished  only  according  to  the  degree  of  thdr 
criminal  activity.  But  in  both  cases,  aalM 
acts  of  force  are  fimnd  against  the  posooi  as- 
cnsed,  .they  can  only  Jie  punished  arbitrsifly  ^ 
being  in  an  unlawful  assembly.  Hale,  iolba 
place  <|uoted,  is  talking  of  the  case  in  wbiebtli 
conspired  to  do  an  uolawlul  act;  bat  ialba 
very  next  page  he  refera  to  the  case  of  S^ 
bury,  and  savs,  different  persons  may  be  fw- 
ty,  some  of  homicide,  some  of  mnrdcr.  It  ii 
plain  this  pannel  was  not  in  the.coospin^ 
for  if  he  had,  hie  would  have  demised  biom 

•  See  Vol.  ^p»613 ;  Colansl  T«»K^«i«* 
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tsd  not  gone  in  his  Itwy-eott ;  not  woold  be 
iMre  xetumed  homei  bat  ebeooiHM. 

ft  was  next  objected  for  the  pume!.  That 
tbe  libel  was  improperly  laid,  lieceoie  it  did 
not  nime  his  Mooaiplices  ;s  Mack.  tit.  Art  and 
fort 

Ads.  This  neither  is,  nor  can  be,reattired  bjr 
thelaw  of  this  or  any  other  country  in  tne  world, 
ill  that  Machen^e  says,  which  is  feonded  on 
act  76,  pari.  6,  Ja.  6,  is,  that  an  indictment  or 
rammons,  charging  accomplices  in  general  to 
appear,  cannot  be  tbe  fonndation  for  trying 
soy  person  not  named,  as  if  the  indictment  in 
this  case  liad  not  been  againsl  William  filne-*: 
laocblan,  but  against  the  accomplicei  in  the 
tiarder  of  captain  Porleousi 

Replied.  Mackenzie  would  not  pot  a  case 
Ibat  eoold  admit  of  no  doobt.  If  a  man  is  in- 
dicted, he  certahily  most  be  named.  Hia 
neaniDg  therefore  mnst  be,  that  when  a  per* 
iSB  is  bronght  to  trial  for  deedsdone  by  fytmrs, 
tbow  persons  must  be  named,  and  proof 
kroa|[bt,  that  they  were  his  accomplices,  by 
sntsnag  into  a  concert  with  him :  and  if  this  m 
1st  done,  the  nannel  cannot  bring  proof  to  ez« 
culpate  bimsdf. 

Id  case  the  libel  be  foond  relevant,  the  pan* 
id  sffsrad  two  defences ;  An^AUbL 

Aas.  By  the  law  of  Scodand,  and  that  of 
«tber  eoontriee,  (Bald,  in  1.  fin.  C.  de  Prob.) 
defences  contrary  to  the  libel  are  inadmisHble, 
it  being  a  maxim,  "Unandodelictnm  estrone 
probatum  per  testes  affirmantes,  non  estaomit- 
Inida  cootraria  probatio  per  testes  negantea." 
Howerer,  the  defence  of  aUH  is  so  favourable 
tbat  it  has  been  admitted;  but  then  it  must  be 
10  qualified,  as  to  render  it  impossible  tbat  the 
Moel  could  be  goilty  of  the  crime  KbelW; 
flaek.  tit.  Ezculp.  sect.  99.  In  this  case  it  is 
not,  and  cannot  be  pleaded,  t^  exculpate  from 
•cccarion  to  all  the  criminal  acts,  but  only 
Mne  of  the  first.  Besides,  it  is  hardly  psesi* 
ble  the  pannel  can  prove  aliln  sufficiently  in 
fiw  ease :  Lamb's  house  is  but  150  yards  from 
theprissn-door  and  the  Purses^  where  it  is  li- 
bdled  he  waaplaoed  as  a  guard. 

l^died.  Tbeimportofthedefenceis,That 
he  was  none  of  the  original  promoters  of  the 
|neb, nor  with  them  firom  the  beginning:  and 
it  is  a  rale,  that  even  in  a  rebellions  insurrec- 
tioQ,  these  who  are  not  found  to  have  been  with 
4tt  assembly  from  the  beginning,  hot  only  to 
have  suddenly  joined'  them,  are  guilty  of  no 
gteater  offence  than  a  riot,  if  they  have  don^ 
ne  acts  of  violence ;  Hawkins,  c.  17,  sset  96. 
The  notion,  that  no  defencr  b  admissible  which 
M  contrary  to  the  libel,  was  long  ago  exploded  ; 
ned  **  k  were  contrary  to  tbe  rules  of  law  and 
bttmanity,  to  give  the  prerogative  of  probatioa 
to  the  pursuer  against  a  poor  pannel  swimming 
ftr  his  life ;"  ihe  libel  does  not  specify  the 
prtoise  time  the  pannel  stood  at  the  Purses. 

Second  defence.  The  pannel  was  mortally 
draokatthetimeUbeUed. 

Ana.  lo  civil  questions,  as  to  contracts  and 
deeds,  drunkenness  may  be  taken  into  conside- 
<«iMa  I  not  in  oriacs.    Were  it  otherwise^full 
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wodkid  be  ffiven  to  commit  crimes  s  but, 
by  law,  those  wlio  presume  tooommtt  capilal 
Climes  when  dmnx,  must  submit  to  capital 

Sunishaaents  when  sober.  Some  lawyers  hold 
mnkennem  to  be  an  aggravation  i  "  Peocat 
di^tsr,"  €ail.  Obe.  lib.  9;  Obs.  110,  sect/ 
95.  And  all  agree,  that  "  Levis  et  moifica 
ebrielas  nee  excusat  nee  miauit  delictum.'* 
The  pannel  couM  not  have  acted  the  part  he  dij 
had  ne  been  ovorpowered  with  liqnor.  Hale, 
e.  4,  is  clear  against  this  defence.  Mackensin 
says,  he  never  fbnnd  it  sustained  $  and  that  ia 
a  case  of  murder  it  was  repelled ;  Spott  against 
Douglas,  1667. 

Rq>lied.  That  drunkenness  exempts  ivona 
tile  ordinary  punishment,  is  expremly  laid  down 
in  L.  11,  sect.  9,  ff.  De  Pmnv  }  L.  69  sect.  7, 
ff.  De  re  Milit.  Mackenzie  gives  it  as  hisopi- 
moD,  that  on  aoeonnt  of  it,  In  drcnaastantiai 
cases,  the  privy  council  should  mitigate  tli# 
punisliment..  And  as  we  have  no  privy  council 
now,  the  Court  ought  to  take  it  into  considera* 
lion;  though  while  the  privy  comictlsnbeisted, 
they  never  fustained  it,  even  to  the  eflect  jof 
mitigadng  the  punishment.  In  England  it  in 
allowed  to  be  proved,  and  goes  to  the  jury  with 
the  other  eurcumstances,  as  in  Dangniarie^  - 
Case,  who  pleaded,  too,  that  he  was  iccident* 
ally  praeent  when  he  ft^l  in  with  the  mob.* 

MarehlO,  1737.,  fhe  Court  found,  <<  Thai 
time  and  place  libelled,  a  number  of  peofdtf 
baring  nnlawfnllr,  riotously  and  tumnltuously 
assembled,  armed  with  duos,  and  other  war-, 
like  or  offensive  weapons,  to  which  uniasrful- 
convocation  the  pannel  Wilfiam  Maclauchlaui 
armed  with  a  lochaher-axe,  or  other  offensive 
weapon,  jfmed  himself;  or  that  the  said  pan- 
nel was  aidiifg  or  assisting  in  all  or  any  or  tha 
facts  libelled ;  or  his  being  art  and  part  therein, 
relevant  to  inter  the  pains  of  law ;  but  allowed 
the  pannel  to  adduce  what  evidence  he  ooul4 
with  respect  to  his  behaviour  at  the  time  the 
fiKttaid  crimes  were  libelled  to  have  been  com- 
mitted, for  taking  off  the  circumstancea  which 
should  be  brought  for  inferring  his  being  guilty,' 
or  art  and  oart,  of  the  crimes  libelled :  ud  re^ . 
polled  the  naill  other  defences,"  &c. 

*  As  to  this,  see  vol.  i5,  p.  604,  (Danma- 
ree's  Case),  and  pp.  797,  798,  of  the  present 
volume ;  m  the  former  of  which  places  1  have, 
agreeably  to  tbe  mention  in  Fielding's  book,, 
referred  to  JEscbines  a  sentiment  upon  which 
I  inserted  Fielding's  comment;   but  haviiMP 
searched  for  such  a  passage  in  Machines,  until 
I  found  myself  m  the  eircurostance  which 
Fielding  predicates  of  a  reader  who  shoiM. 
search  m  Milton  for  ja  quotation  of  IMbrs.  W^s^; 
tern's  concerning  patience,  I  suspect  that  for 
iBschines  we  should  read  iEsohyina,  end:  thai 
the  passage  intended  is 

*'  JCtfuf «f^  Y<Vr  ;caXii«r  Ir  Sfm  H  w.'* 

.  For  other  old  authors  in  which  the  same  ean- ' 
timent  occurs,  see  Schweighsnser's  edition  of 
Alhcsiev,  «ote  to  hooklOi  ch."7,  a;  91. 
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The  Jnry  f^S$sd  bim  Not  Gaihy  |  vpon  In  1738,  ThomaB  LioDing  tlio  wif  trial  for 

tiicb  he  wat  dismiMed  from  the  bar.  the  nme  eflenoey  and  foaod  NotGuhfl^ 
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5Q0.  The  Trials  of  Samuel  Goooere,  esq.  Matthew  JVIahont, 
and  Charles  White,  for  the  Murder  of  Sir  John  Dineley 
Goodere,  bt.  (Brother  to  the  said  Samuel  Gooderc)  on  Board 
his  Majesty's  Ship  the  Ruby :  At  the  Sessions  of  Peace,  Oyer 
and  Terminer,  and  Gener^  Gaol-Delivery,  hdd  in  and  for 
the  City  of  Brisitol,  and  County  of  the  same  City,  in  the 
Guildhall  of  the  said  Cityj  before  the  Right  Worshipful 
Henry  Combe,  esq.  Mayor  of  the  said  City,  Michael  Foster, 
esq*  Serjeant  at  Law,  Recorder;  and  others  his  Majesty's 
Justices  of  Gaol-Delivery.    Begun  on  Tuesday  the  17th  of 

/  March  1741,  and  continued  by  Adjournment  to  Thursday, 
the  26th  of  the  same  Month.  Published  with  the  Approba- 
tion of  Mr..  Recorder :  14  Georoe  IL  A.  D.  1741. 


On  Wcdkiesdaj,  «he  IStb  of  March,  1741,  t 
bill  of  indietinent  uratffband  by  the  grand  in- 
vest (hr  the  city  .of  Bristol,  and  county  of  the 
BMoe;  city,  againtt  Matthew  Mahony  and 
Samuel  Goodere,  for  the  murder  of  sir  John 
Ptneley  Goodere;  when  Dr.  Middleton  (Mr. 
G^odere's  fdijfsfcian)  acquainted  the  Court, 
That,  in  his  opinion,  Mr.  Goodere  was,  through 
bodily  indisposition,  unable  to  undergo  the 
ihtigue  of  his  trial.  Bnt  being  asked  by  Mr. 
t^emott  (of  coonsd  for  ibe  kipg)  whether  the 
prisoner's  health  would  not  permit  him  to  be 
Drought  into  court  'and  plead  to  his  indictment ; 
and  the  doctor  declaring  his  opinion,  tb#t  he 
might  be  brought  up,  Mr.  Recordier  was 
pleased  to  order,  that  he  should  be  brought  up 
the  next  day,  in  order  to  plead  to  his  mdict- 
ment.  Accordingly,  OnThursday  the  19tb,  Mr.' 


the  fear  of  €tod  before  your  eyes,  but  hmf 
rooFod  and  seduced  by  the  instigation  of  tM 
de?il,  on  the  19th  day  of  January,  inlbel4lh 
year  of  the  feign  of  our  aorereign  lord  Geoi|e 
the  9d,  by  the  grace  of  God,  of  Great-Briltin, 
France,  and  Ireland,  kingydeftnderoftbe&itli, 
and  so  ibrth  ;  with  force  and  arms,  at  the 
parish  aforesaid,  in  the  city  aforessid,  iwl 
county  of  the  some  cit^,  in  and  upon  one  sir 
John  Oineley  Goodere,  in  the  peace  of  God, 
and  of  our  said  sovereign  lord  the  king,  te 
and  thiere  being,  feloniously,  Toluntaivf ,  asd 
of  your  malice  afore  rthought,  did  make  n 
assault;  and  that  you,  the  aforesaid  Mat- 
thew Mahony,  a  certain  cord,  of  the  ^raloe  «f 
one  penny,  about  the  neok  of  the  said  « 
John  Dineley  Goodere,  then  and  there  IHooi- 
ously,  voluntarily,  and  of  thy  malice  aftre* 


Goodere  and  Matthew  Mahony  were  brought  'thought,  did  put  and  ftsten;    and  that  joa 


to  the  bar ;  when  the  Court  proceeded  thus : 
•  CI.  cf  Arraigns.  Matthew  Mahony,  hold 
up  thy  hand ;  Samuel  Goodere,  hold  up  thy' 
band  (Which  they  severalJv  did).  You  stana' 
indicted  by  the  names  or  Matthew  Mahony, 
la«e  of  the  parish  of  St  Stephen  in  the  city  of 
BHstol,  and  county  of  the  same  city,  labourer; 
ailiid  SUmuel  Goodere,  late  of  the  same  parish, 
dty  and  county,  esq.*  fbr  that  you,  not  having 

:  *lbahoiiM  ■ea«4hat  upon  the  death  of  sir 
John  Goodere  the  prisoner  became  a  baronet, 
and  if  h^  could  have  proved  that,  he  might  have 
successfully  pleaded  in  abatementto  this  indict- 
naBt..  Sbe  Gom.  Dig.  Afaatsmeot,  F.  19,  F. 
«i,45.    IndiotDMt,  G.  1,  Hawkins  PI.  Or. 


the  aforesaid  Matthew  Mahony,  with  the  con 
aforesaid,  (by  yon  the  aforesaid  Matthew  Ma* 
bony,  80  about  the  neck  of  the  aforesaid  dr 
John  Dineley  Goodere  put  and  fbstened)  tbes 
and  there  him  the  aforesaid  sir  John  Dioel^ 
Goodere  feloniously,  voluntarily,  and  <ff  joor 
malice  afore-thought,  did  choak  and  strangle; 
of  which  said  choaking  and  strangling  of  bin 
the  aforesaid  sir  John  Dinetey  Goodere,  by  JM 
the  aforesaid  Matthew  Mabony  hi  manner 
and  form  aforesaid  done  and  perpetrated,  bt 
the  aforesaid  sir  John  Dineley  Goodere  then 
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iii4  thflie  ioitentiy  died:  And  that  yoa,  the 
%SmtmaA  •Stmnet  Oooi|ere«  then  ami  there 
AiNikwsly,  Toluntarily,  and  of  thy  malice 
ifbre-tboughty  -waa  praaeot,  aidio|f,  ahettin^, 
eonrfortioe,  and ;  maiiitaiiiiDj^  the  aforesaid 
Naabevr  liabooy  in  manner  and  form  afbre- 
fiid,  fehNuonely,  ToHitttarily,  and  of  his  malice 
aibtethaofhi  the  albreaaid  shr  John  JMneley 
Gaodeita  to  kill  and  nmrder;  and  ao  yon  the 
aud  Mtttbew  Mabony*  Mid  Samuel  Goodere, 
Vk  Manaer  and  form  aroreiaid,  the  ttforeaaid  fir 
John  Dineley  Ooodere  then  and  there  l^loni- 
omly,  Tolmitarily,  and  of  yonr  malice  afore- 
tbodght  did  kill  and  murder,  asninat  the  peace 
of  ouraaid  abvereign  lord  tbeking,  his  crown 
and  dignity.- 

C/.  €fAnr,'  How  aayeat  thou,  fef atthew  Kfa- 
hony,  art  tbon  gui^y  of  the  felony  and 
aarder  whereof  thoa  atandeat  indidted,  or  not 
goil^  f^Makany.  •  Not  guilty. 

€/.  ^Arr,  Culprit,  bow  wilt  thou  be  tried  ? 

Mahony.    By  God  and  my  Country^ 

CL  qfArr,  Ciod  aend  thee  a  good  delirerance. 

€L  ef  AtTm  ^bow  aayeat  tbou,  Samuel 
Goodene,  art  thou  guilty  of  the  felony  and 
mord^  whereef  thou  atandeat  indicted,  or  not 
QoHty? 

Smuei  Goodere.  Not  Guilty. 

CL  efArr.  Culprit,  how  wih  thou  be  tried? 

Somuel  Ooodere.   By  God  and  my  country. 

CL  ^Arr.  God  send  thee  a  good  delirerance. 

Mr.  Vernon.  Mr.  Recorder,  I  attend  aa 
counsel  for  tbe^  king  pn  this  melancholy  oeca- 
aisD,  and  it  is  with  no  small  regret  and  ooncara 
I  at  any  timi|  act  in  this  station  against  my 
follow- creatures,  wjien  under  cireumstanoea 
like  thoae  of  the  prisoners  at  the  bar ;  «nd 
the  rather,  aa  knowing  it  almost  impoiaible  ao 
to  act,  in  a  business  of  this  nature,  as  not  to 
be  thought  on  the  one  side  to  have  done  too 
macb,  and  on  the  other  too  little ;  however, 
Sir,  I  abaVI,  in  the  course  of  this  jprosecution, 
ndeavour  to  observe  that  mediocrity  which  is 
ever  insepamble  from  humane  minas ;  and  if 
i  can  be  80  fortunate  as  to  conduct  myself 
td  the  aatiafaction  of  yoti,  Mr.  Recorder,  and 
tlie  Court,  1  nhat)  readily  give  op  the  rest,  and 
content  m;|f8elf  with  the  thoughts  of  having 
aimed  at  ajuM  discbam  of  my  duty. 

Sir,  the  priaoners,  Mr.  Goodere  and  Mahony 
have  thought  proper  to  plead  in  chief  to.  their 
iodiotment,  and  put  themselves  upon  their 
trial  in  the  ordinal^  course  of  law  ;  and  as  for 
as  may  be  judged  Irom  outward  appearance, 
Mr.  Goodere  aeems  able  enough  at  present  to 
tike  hia  trial  on  the  merits  or  demerits  of  his 
ease:  and  if  so,  we  for  the  king  are  iradv, 
on  our  parta»  to  enter  M^n  our  dnty.  C5n 
tbeotber  tMtnd,  if,  in  the  opnion  of  foat  learned 
g^Heinan  (Dr.- Middleton),  Mr..  Goodere  is 
not  in  ■  llt-cottdilion  (through  bodily  weiJinesB 
or  ImKapositeB)  to  be  brought  upon  hia  trial, 
God  foifiid  we. should  be  ibr  pressing  it  on 
withr  aocsh  celerity,  as  to  (irejudice  him  in 
mdtln^  of  bia  defence.  But  then,  as  we  would 
PK)t  be  ^r  accelerating  hift  trial,  so  neither 


would  we  be  for  giving  into  any  affected  delay, 
I  therefore  hope,  Sir,  audi  a  Jay  will  be  fixed 
for  the  ooming-on  of  thu  buainess,  aa  that  the 
sea-faring  part  of  our  wttbeases,  whom  at 
present  pumic  juaticie  calls  for  abroad  aa  well 
aa  at  home,  may  be  dispatched  at  due  time' 
for  the  other  neceaaary  servioe  of  their  king' 
and  country. 

Mr.  Recorifer.  I  thmk  we  ought  to  proceed 
to  the  trial  hnmediatdy,  unlesf  cause  be  shewn 
to  the  contrary. 

Mr.  "Jtrtdtnck^  counael  for  Mr.  Goodere. 
71   appeal,  Sir,  to  the  doctor,    whether  Mr. 
'Goodere'a  case  and  drcumatanoea  will  at  pre* 
sent  admit  of  itf 
i    Mr.  Recorder.  Let  Dr.  Middleton  be  sworn. 

Dr.  Middleion  sworn. 

Mr.  Vernon.  Dr.  Middleton,  I  think.  Sir, 
:you  bare  attended  Mr.  Cfoodere  (the  prisoner* 
at  the  bar)  during  the  conrae  of  his  illness ;  will 
yon  please  therefore  to  give  the  Court  an  ^e- 
'connt  of  his  present  state  of  health  ? 

Dr.  Middietan*  Mr.  Goodere  has  been  my 
pNitient  for  some  time  in  a  mslii^ant  fever, 
which  left  him  last  Sunday  evening,  an^  since 
that  time  he  has  been  growing  better,  and  oa. 
the  mending  band;  in  his  fever  his  head  wa% 
very  much  disordered  (as  at  present  happens 
to  be  the  case  of  many  that  are  seized  witk 
this  epidemical  fever,  tlie  head  being  generally 
mnch  afiected  in  most  of  themj:  I  think'he 
will  not  be  able  to  bear  the  fatigue  of  hia 
trial  at  present.  If  he  is  put  upon  his  trials 
it  will  be  an  hardship. 

Mr.  Recorder.  It  the  case  be  so,  Ihat  hia 
head  is  disordered,  whereby  he  ia  rendered 
less  capable  of  making  his  defence,  1  think  it 
would  be  a  piece  of  inhomanity  not  to  put.  off 
his  trial,  nhat  if  we  adjourn  it  to  this  day 
aeven-nigbt? 

Mr.  Ytmon.  I  am  heartily  glad  to  find  that, 
Mr.  Goodere  is  on  the  mendmg  hand,  and  hope 
he  will  continue  to  mend ;  bis  counsel  seems 
to  think  he  may  now  dome  upon  his  trial ; 
yet,  for  the  honour  of  Dr.  Middleton,  I  would' 
not  press  it  on  at  this  juncture. 

Mr.  Recorder.  Whatdolh  Mr.  Goodere  him-* 
aelfsaytoit? 

Samuel  Goodere.  I  hope  in  eight  or  nine  days 
to  be  better,  or  dead. 

Mr.  Recorder.  I  have  proposed  this  day 
seven -nifffat. 

Samuel  Goodere,  Whatever  you  please  I 
submit  to.'^i 

Mr.  Vernon.  Dr.  Middleton,  Sir,  as  you 
are  known  to  be  a  gentleman  of  great  honour 
and  abilities,  we  may  safely  depend  upon  your 
account;  therefore  I  should  be  glacf to  know 
how  soon  rhumanly  speaking)  Mr.  Goodere's 
bodily  health  may  admit  of  hia  .taking  his 
trial.  I  know,  Sir,  you  are  a  gentleman  thait 
has  a  great  regard  and  care  for  your  patients. 

Dr.  Middleton.  I  should  rather  choose  to  ez« 
ceed  In  care  than  fall  abort  of  it 

Mr,  Vernon.  But  it  is  powblo  to  have  an 
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ever  care :  Therefore,  Sir,  1  would  ask  you, 
whether,  upon  your  oalh,  you  do  oot  think  he 
will  be  able,  in  point  of.  health,  to  take  his  trial 
in  three  or  four  dajs? 

Dr.  Middkton,  The  captain  may  put  him- 
■elf  on  his  trial  jiow,  if  he  pleases ;  but  I  don*t 
think  he  is  fit  for  it,  upon  my  oath.  If  it  was 
leA  to  me,  I  should  desire  the  whole  time  the 
Recorder  has  mentioned.^ 

Mr.  Fredericks  That  is,  lo  this  day  scTcn- 
night )  we  shall  not  be  able  to  attend  the  Court 
sooner.    We  hope  the  trial  will  be  put  off  till 

this  day  seven-night? 
Mr.  Recorder^  Let  it  be  so. 

CI.  of  Arr,  Matthew  Mahony,  you  stand 
charged  likewise  upon  the  coroner's  inqoint 
for  the  same  ff  lony  and  murder ;    art  thou 
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or  not  guilty  ? 
Mc' 
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Crw^.  OytB ;  you  good  men  Uwt  iiftiB% 
nanneued  to  try  between  our  aoveraga  M  lbs 
king  and  the  prisoners  at  the  bar,  aoiMr  Is 
your  names^and  save  your  finei. 

Mr.  Recorder.  Prisoneri,  you  baf«CMliflf 
you  the  liberty  of  ohallengiog  twenty  sftht 
jurorflL  without  shewing  cause:  Botvosmml 
now  deehire,  whether  you  will  cbaMsga  «• 
Terally  or  not ;  fbr  if  you  do  not  join  ia  jm 
challenges,  we  must  try  you  se? erally. 

Mahai^»  I  leave  it  to  the  captain  ts  ey« 
lenge. 

CLofArr^  Christopher  Bmmadge. 

Cryer,  tile  appears. 
.  CLqfArr.  Mr.  Bromadfe,ti»tfaebook. 

Cryer.  Christopher  Bromadge,  ksk  aiiii 
the  prisoners ;  you  urisoners,  look  upon  iIk 
juror:  You  shall  well  and  tnily  tiy,  aadlm 
deliverance  make,  between  our  sovcroigB  \id 
the  king  and  the  prisoners  al  the  bar,  whw 
yon  shall  have  in  charge,  and  a  true  Vflriel 

Sve,accocdingtoyourefMleace:  ^obdpjw 
od. 

Apd  the  same  oath  was7adBiinistered  Is  Ik 
rest,  (which  were  sworn)  and  their  dsbci  m 
as  follow :  Chrblopher  BnMBad|e,  IsaaeM- 
ribb,  John  Merewctbeft  Chns^ber  liHjfi 
James  Wimble,  Joseph  Gregory,  Jobo.  fioitt, 
Isaac  Bannister,  swore,  Wilbam  Eiybnlr 
(challenged)  Francis  Billow,  (chaUcoced),  Wil- 
liam  Jones,  Samuel  Page»  John  Pais,  WilOn 
Dyer,  sworn* 

*CL  of  Arr,  Cry  er,  count  these. 

Christ  Bromadge,  John  3cott, 

Isaao  Brodribb,  Isaac  Bannisto-, 

John  Merewetber,  William  Jonei, 

Christopher  lilly,  Samuel  F^e, 

Jameb  Wimble,  John  Perks, 
Joseph  Gregory, 


latthew  Mahony.  Not  Guilty.  ^ 

d.  rf  Arr.    Samuel  Goodere,  you  likewise 

fftand  chaived  upon  the  coroner's  inquest  for 

the  same  iSlony  and  jnurder  i  art  tliou  guiky, 

•r  not  guilty  ? — Samuel  Goodere.  Not  Guilty. 

Mr.  Kecerder.  The  prisoners  may  withdraw. 

On  Thursday  the  26tb  of  March,  the  Court 
lliet  according  to  acljournment;  and,  being 
opened,  the  prisoners  Matthew  Mahony  and 
Samuel  Goodere  were  brought  again  to. the 
bar ;  and  the  Court  proceeded  as  follows  : 

Mr.  Shephardf  counsel  for  the  prisoner 
Coodere.  Mr.  Recorder,  the  prisoner  Goodere 
Ihas  in  a  great  degree  lost  his  hearing,  therefore 
desires  that  he  amy  be  brought  nearer  the 
witnesses,  that  he  may  be  able  to  hear  what 
tlieysav. 

Mr.  Kecorder.  Let  him  come  neai'er.  Ma- 
kony,  are  you  willing  to  come  forward  to  the 
bar? 

Mahony.  Yes,  my  lord,  I  am  hard  of  lieanng. 

Mr.  Shephard.  I}e  desires  the  same  indiu- 
gence. 

Mr.  Recorder,  If  he  desires  it,  let  him  fome 
forward  too. 

Mr.  Vernon*  Mr.  Recorder,  by  this  indul- 
gence being  moved  fpi  on  the  behalf  of  Ma- 
Eooy  as  wen  as  Mr,  wodere,  I  presume  these 
gentlemen  attend  as  Counsel  for  them  both,  if 
matter  of  law  should  arise. 

Mr.  Frederick.  No,  Sir,  I  do  not. 

BIr.  Shephard.  No,  Sir,  I  do  not. 

CI  of  Arr.  Cryer,  make  a  proclamation  for 
silence. 

Crper.  Oyez,  Oyez,  Oyez ;  the  king's  ma- 
jesty %  justices  strictly  charge  and  command  all 
manner  of  persons  to  keep  silence,  upop  pain  of 
imprisonment. 

tl.  cf  Arr.  You  Matthew  Mahony'  and 
Samuel  Goodere,  now  prisoners  at  the  bar, 
these  men  which  you  shall  hear  called,  and 
will  personally  appear,  are  to  pass  between  our 
sovereign  lord  the  king  and  you,  upon  trial  of 
your  several  lives  and  deatlis  ;  if  you,  or  either 
of  you,  will  chalhwge  them,  or  any  of  them, 
you  must  speak  unto  them  as  they  come  to  the 
book  to  be  sworn,  before  they  be  sworn.  Cryer, 
make  an  Oyez,  and  call  the  petty  jury. 


William  Dyer. 

Cryer.  Twelve  good  men  and  true.  Get- 
demen,  are  ye  all  sworn. 

CL  if  Arr.  Cryer,  make  prodamatioo. 

Cryer.  Oyez,  Oyes,  Oyez;  if  any  one  cm 
inform  the  km^'s  mijesty 'a  justices,  tbslaog'iv 
Serjeants,  the  king's  attorney  or  advocate  W^. 
fore  this  inc|ucst  ht  taken  hetwcen  our  ssTcnig* 
lord  the  king  and  the  prisoqcrs  at  ,the  htfi « 
any  treason,  murder,  fekmy  or  otiisr  nish* 
meanour,  committed  or  done  by  Ihe  pniMOt 
at  the  bar,  or  either  of  tliem,  come  forth,  a» 
you  shall  be  heard,  for  the  prisoner!  ilasd  ^ 
the  bar,  upon  their  deliverance ;  and  all  pff- 
sons  bound  by  recogniaumce  to  prosecute  dM 
or  either  of  them,  come  forth,  and  pisKcntij 
or  you  will  forfeit  your  recognizances. 

CL  of  Arr.  Matthew  Mahony,  bold  op  ^ 
hand ;  Samuel  Goodiere,  hold  up  thy  vd> 
Gentlemen  of  the  jury,  look  upon  the  prisaB«% 
and  hearken  to  their  charge  f  tbcjr  staad  JB* 
dieted  by  the  names  of  Matthew  iraboB7,li|>B 
of  the  parish  of  St.  Stephen  in  the  citf  « 
Bristol,  and  county  of  the  same  city,  labow; 
aud  Samuel  Goodere^  late  of  the  same  psriib, 
city  and  county,  esq.  for  that  they  not  bsrni 
(as  in  the  Indictment  Mire  set  forth).  Upon  wi 
indictoieQt  they  have  been  lately  anrsigti<4  *^ 
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IbcreopoD  have  sererall  j  pletded  not  guilty ; 
lod  for  their  trials  have  pot  themsdres  opon 
Qoi  tnd  the  oottolry,  which  country  you  are : 
Your  ehargfe  is,  to  enquire  whether  they,  or 
cither  of  them,  be  gnnty  of  the  felony  and 
■order  in  manner  and  form  as  they  stand  in- 
dieted,  or  not  guilty.     If  you  find  them,  or 
cither  of  them,  guilty,  you  shaU  enquire  what 
goods  or  chattels,  lands  or  tenements  they,  or 
cither  of  them,  had  st  the  time  of  the  felony 
eooimitted,  or  at  any  time  since :   if  you  find 
jthem,  or  either  of  them,  not  guilty,  you  shall  en* 
qoire  whether  they,  or  either  of  them,  fled  for  the 
stow :  Jf  yon  find  that  they,  or  either  of  th'^m 
did  fly  for  tho  same,  yoa  shaJl  enquire  of  their, 
.or  either  of  their  goods,  and  chattels,  as  if  you 
Jiid  loond  them  or  either  of  them  guilty :    If 
yoa  find  them,  or  either  of  them  not  guilty,  and 
that  Ihey  or  either  of  them  did  not  fly  for  the 
sune,  say  so,  and  no  more ;  and  hear  your  evi* 
rdenee. 

Mr.  Fernan*    May  it  please  yoa,  Mr.  Re- 
OQider,  and  you  gentlemen  that  are  swoni  on 
this  jory,  I  am  counsel  for  the  king  against 
the  prisoners  at  the  bar,  who  stand  indicted  for 
tbemurdor  of  sir  John  Dindey  Goodere ;  they 
itsod  also  charged  on  the  coroner's  inquest  with 
the  same  muraer :  and  though  it  is  impossible 
fi>r  human  nature  not  to  feel  some  emotions  of 
tsadcniess  at  so  aflecting  a  sight  as  now  pre- 
'scots  itself  at  the  bar ;  yet,  gentlemen,  should 
the  guilt  of  this  block  and  frightful  murder  be 
fixed  upon  the  prisoners  (as  from  my  instruc- 
tions 1  fear  it  will)  pity  must  then  give  way  to 
horror  and  astonishment  at  the  baseness  and 
barbarity  of  the  fact  and  circumstances ;  and 
our  sorrow  ought  to  be,jthat  through  the  lenity 
of  the  laws,  the  unnatural  author  and  contriver 
of  so  shocking  a  piece  of  cruelty,  and  this  his 
brutal  accomphce  m  the  ruffianly  execution  of 
ki  should  be  to  share  the  common  fate  of  ordi- 
nary malefactors.    Gentlemen,  you  perceive 
.it  is  hiid  in  the  indictment  that  the  prisoner 
Mahony  strangled  the  deceased,  and  that  the 
fuisoner  Goodere  was  present,  aiding  and  abet- 
:ting  him  in  that  barbarous  action,  and  so  in- 
.▼olved  in  the  same  guilt;  and  equally  a  princi- 
pal in  the  murder :  but,  gentlemen,  Mr.  Re- 
corder, J  believe,  will  tell  you,  that  the  only 
natter  for  your  enquiry  will  be,  whether  the 
prisoners  were  concurring  in  the  murder  of  the 
deceased,  and  present  at  the  strangling  of  him ; 
for  if  ao,   whether  Mahony,  Mr.  Ooo«tere,  or 
aiuHher  in  fact  strsngled  him,  it  will  in  consi- 
deration of  law  be  the  same  thing,  and  the  act 
of  strangling  will  be.as  much  imputable  to  each 
of  tbenn,  as  if  they  had  both  assisted  in  putting 
the  cord  about  the  neck  of  the  deceaseil,  and 
been  his  actual  executioners;   nor  will  it  be 
material,  whether  they  strangled  him  with  a 
rope,  a  haDdkerchief,  or  their  hands,  so  the  kind 
ofdeatb  be  proved.    And,  gentlemen,  as  to  the 
crime  set  forth  in  the  indictment,  I  have  mat- 
ter,  in    my    brief,  for  a  very   heavy   charge 
against    both  the  prisoners,  nut  distinguished 
against. the  prisoner  Mr.  Goodere  with  this 
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black  characteristic,  that  he  was  brother  of  the 
deceased,  and,  as  such,  bound  by  the  ties  of 
blood  and  nature  to  have  preserved  his  person 
from  violence ;  and  yet,  gentlemen,  I  am  afraid 
it  will  appear,  that  bis  brother  died  by  his  pro- 
curement, and  in  his  presence,  which  is  the 
same,  in  eflect,  as  if  he  had  perished  by  his 
hand.  Byt  as  it  would  ill  become  me  to 
agfgravate  in  a  case  of  this  nature,  I  shall 
only  state  to  you  the  most  material  passages 
relating  to  the  murtler  of  that  uofortiinate  gen« 
tleman,  and  leave  the  rest  to  come  from  the 
mouths  of  the  witnesses  themselves.  And, 
gentlemen,  (as  I  am  instructed)  there  had  b^en 
a  lung  And  very  unhappy  difference  between  the 
deceased  sir  John  and  his  brother  the  prisoner, 
owing  to  various  occasions ;  and  amongst  others, 
to  sir  John's  having  cut  off'tlie  entail  of  a  large 
estate  in  Worcestershire,  to  which  Mr.  Goodere 
(as  the  next  remainder- roan)  would  have  other- 
wise stood  intituled,  in  default  of  ivsue  of  sir 
John.  Gentlemen,  this  misunderstanding  by 
degrees  grew  to  an  inveterate  grudge  and  ha- 
tr«^  on  the  part  of  Mr.  Goodere ;  which  was 
so  rooted  in  his  heart,  that  it  at  len^h  worked 
him  into  a  formed  design  of  destroying  his  bro- 
ther, and  making  away  with  him  at  all  hazards 
and  events.  The  great  difficulty  was,  how  to 
get  sir  John  into  his  power,  for  he  generally 
travelled  armed  ;  nor  was  it  easy  to  get  toge- 
ther a  set  of  fellows  so  base  and  desperate,  as 
tojoinjvith  him  in  the  carrying  off  his  brother. 
But,  unfortunately  for  the  deceased,  the  pri- 
soner,. Mr.  Goodere,  having  been  lately  ho- 
noured by  his  roaiesty  with  the  command  of 
the  Ruby  man  ot  war,  happened,  in  January 
last,  to  lie  stationed  in  King-road  (as  mucn 
within  the  county  of  Bristol,  as  the  Guild-hall 
where'  this  oourt  is  sitting.)  Sir  John  (who 
wa9  advanced  in  years,  and  very  ailing[)  had,  it 
seems,  been  advised  to  come  to  Bath  for  the 
recovery  of  his  health :  and  having  occasion  to 
transact  affairs  of  consequence  at  Bristol  with 
Mr.  Jarrit  Smith,  Mr.  Goodere  took  this  oppor- 
tunity Qf  laying  a  snare  for  his  brother's  life,  as 
you  will  find  by  the  event.  He  applies  to  Mr. 
Smith,  and  taking  notice  to  him  of  the  mison- 
yderstantling  between  himself  and  his  brother, 
pretends  a  sincere  desire  of  reconciliation,  and 
desires  Mr.  Smith,  if  possible,  to  make  up  the 
breach  between  them ;  and  Mr.  Smith  promised 
to  do  his  utmost  towanls  effecting  a  reconcilia- 
tion, and  was  as  good  as  his  wonl ;  for,  by  bis 
interest  and  persuasions,  be  at  length  prevailed 
upon  sir  John  to  see  and  be  reconciled  to  his 
brother,  and  sir  John  having  appointed  Toesday 
the  13tb  of  January  last  in  the  morning  tor 
caWng  on  Mr.  Smith  at  bis  house  in  College- 
Green,  Mr.  Smith  soon  made  his  brother,  Mr. 
Goodere,  acquainted  therewith ;  and  no  sooner 
was  he  informed  of  it,  but  be  begun  to  take  his 
measures  for  the  executing  his  wicked  scheme 
against  his  brother's  life.  For  on  Mundff^'  (the 
day  before  sir  John  was  to  be  at  Mr.  Smith's) 
Mr.  Goodere,  with  the  other  prisoner  Mahony, 
(his  inseparable  agent  and  companion  in  every 
stage  of  this  fatal  business)  went  together  to 
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the  White  Hart,  an  ale-house  near  the  foot  of 
the  College- Green,  in  the  view  of,  and  almoat 
oppoeiie  to  Mr.  Smith'a,  in  order  to  see  if  it  was 
a  fit  phice  for  their  desperate  purpose :  and 
finilinff  it  to  be  so,  Mr.  Goodere  commended 
the  pieasantiiew  of  the  closet  over  the  porch, 
and  said  he  would  come  and  breakfast  there 
the  next  day.  And  accordingly  the  next  room- 
ing (which  was  Tuesday  the  ISth)  Mr.  Goodere, 
with  bis  friend  Mahony,  and  a  gang  of  fellows 
belonging  to  the  privateer  called  the  Vernon, 
whom  thev  had  hired  to  assist  them  in  the  way- 
Ihying  and  seizing  of  sir  John,  (but  whom,  one 
would  have  thought,  the  name  of  that  gaUant 
admiral  should  have  insf^red  with  nobler  sen- 
timents) came  to  the  White  Hart,  where  hav- 
ing ordered  they  should  have  what  they  vrould 
call  for,  be  went  himself  to  breakfhst  in  the 
closet  over  the  porch,  from  whence  he  had  a  - 
fult  view  of  Mr.  Smith's  house,  whilst  the 
others  posted  themselves  below  on  tbe  look-out 
for  sir  John ;  and  it  was  not  long  before  he 
came  on  horseback  to  Mr.  Smith's  :  but  his 
stay  was  very  short,  being  obliged  to  go  to 
Bath ;  however,  he  promised  Mr.  Smith  to  be 
in  Bristol  again  by  the  Sunday  following.  He 
was  seen  from  the  White  Hait  by  Mr.  Goodere 
and  his  spies  upon  the  watch ;  but  having  a 
servant,  and  riding  with  pistols,  they  did  not 
think  proper  to  attempt  the  seizing  of  him  then ; 
but,  as  he  rode  down  the  hill  by  St.  Augustine's 
hack,  Mr.  Goodere  called  out  to  Mahony  in 
these  words,  '*  Look  at  him  well,  Mahony, 
and  watch  him,  but  don't  touch  him  now." 
And  in  fact,  ffentlemen,  the  prisoners  and  their 
ooropanions  roUowed  and  watched  sir  John  a 
considerable  way.  Afterwards  Mr.  Smith  ac- 
quainted the  prisoner  Mr.  Goodere.  that  his 
brother  was  to  be  with  him  on  the  Sunday  fol- 
lowing ;  and  little  thinking  that  an  interview 
between  brothers  could  be  of  a  fatal  tendencv, 
advised  him  to  be  in  the  way,  that  he  might 
bring  them  together  <  which  advice  the  pri- 
soner observed  with  but  too  great  punctuality, 
taking  care,  in  the  interim,  to  lav  such  a  train, 
as  that  it  should  be  hardly  possible  for  his  bro- 
ther to  escape  foiling  into  his  hands.  He  or- 
dered the  man  of  wi^s  barge  to  be  sent  up  for 
him  on  the  Sunday  ;  accordingly  it  came  op 
about  3  or  S  that  afternoon;  ol  which  Mr. 
Goodere  being  informed  by  one  Williams  a 
midshipman,  whom  he  had  ordered  up  in  it,  he 
enquired  of  Williams,  if  he  knew  the  river,  and 
the  Brick-kilns  fi^oing  down  it  ?  And  Williams 
telling  him  he  did,  Mr.  Goodere  ordered  him  to 
get  all  the  boat's  crew  together,  and  be  sure  to 

{)lace  the  barge  at  the  Brick-kilns,  and  leave 
Hit  two  or  three  hands  to  look  after  the  bwge, 
and  bring  all  the  rest  of  the  men  to  the  White 
Hart  ale-house,  and  wait  for  him  there,  for  he 
had  a  certain  person  coming  on  board.  Accord- 
>08rly»  gentlemen,  Williams  and  roost  of  the 
barge- men  cama  to  tbe  place  of  rendezvous  at 
the  White  Hart,  where  Mahony,  with  several  of 
the  privateer's  men  (I  believe  all,  or  most  of  the 
samejrang  that  had  been  there  on  the  watch 
the  Tiicaday  before)  were  also  met  by  Mr. 


Goodere's  orders  to  way*lay  and  aaise  sir  JohB, 
and  stood  at  tbe  window  on  the  look-oat,  in 
order  to  watch  his  coming  out  of  Mr.  Saulk'i. 
Thus  the  ambuscade  bemg  laid,  tbe  nrisa—r 
Mr.  Goodere  goes  to  Mr.  Smith's  about  thica 
in  tbe  afternboo  (the  hour  at  which  sir  John 
had  anpointed  to  be  there ;)  he  went  diveedy 
towards  his  brother  sir  John,  and  kissed  him 
(what  kmd  of  kiss  it  was,  will  best  appear  by 
the  sequel,)  and  observed  to  him  with  an  out- 
ward shew  of  satisfacftioo,  that  he  looked  m 
better  health  than  be  had  formertv  done.  Mr. 
Smith  waste  good  to  drink  friemlship  and  ic- 
conciliation  between  the  two  hrofhets:  Mr. 
Goodere  pledged  it  in  a  glass  of  wine,  which  ha 
drank  to  his  brother  sir  John ;  and  sir  John 
(being  nndto  a  re^pmen)  offered  to  pledge  him 
in  water,  little  thinking  his  brother  designed  Is 
end  their  diffinrences,  by  putting  an  end  to  his 
lifOk  But  that,  gentlemen,  you'll  soon  nee  wna 
the  sole  end  he  had  in  view ;  for  air  John  in 
about  half  an  hour  taking  his  leave,  Mr. 
Goodere  was  following  him :  Mr.  Sosith  slept 
Mr.  Goodere,  saying,  **  I  think  I  have  doiia 
great  things  for  you."  Says  Mr.  G«odere» 
«« By  God,  this  won't  do ;"  and  immedialdly 
followed  his  brother :  apd  meeting  some  of  the 
sailors  whom  he  had  posted  st  the  White  Hsrt, 
says  to  them,  **  Is  he  ready  ?"  and  being  an- 
swered, "  Yes,"  he  bid  them  make  hasle, 
Mabonv,  and  the  other  fellows  who  were  on 
the  look-out  at  the  White  Hart,  seeing  air  Jelm 
go  down  St.  Augustine's  Bank,  immedtatelj 
rushed  out,  and  (as  they  had  been  ordered  hy 
Mr.  Goodere)  seized  sir  John  as  their  priaoBcr, 
Just  then  Mr.  Goodere  himself  was  conse  npi, 
and  had  joined  his  companions,  and  aheweJ 
himself  their  ringleader:  for  (according  to  my 
instructions)  he  gave  theW  positive  ctJus  lo 
carry  sir  John  on  board  the  barge,  and  thcw 
but  too  exactly  observed  the  word  of  cootiOBaiid. 
They  hurried  on  sir  John  with  the  utmont  vio- 
lence and  precipitation,  forcing  him  alon^,  and 
even  striking  him  in  the  presence  of  Ins  fars- 
ther,  and  fas  the  Romans  used  to  do  their  asa- 
lef actors)  uragged  him  through  the  pnbfic  way. 
The  poor  unfortunate  creature  maoe  rrpcaird 
outcries  of  murder,  that  he  was  ruined  and  un- 
done, for  his  brother  was  going  to  take  away 
his  life.  He  made  what  resistance  be  luuM, 
and  called  aloud  for  help,  hot  all  was  to  aa 
purpose.  Several  persons  indeed  followed 
them,  and  aaked  what  was  tbe  matter?  Bat 
they  were  answered  by  Mr.  Goodere  and  his 
associates,  that  the  person  they  were  hanliair 
along  was  a  murderer,  had  kifled  a  man,  sm 
was  ^ing  to  be  tried  for  bis  lifo.  Hie  mmX 
of  this  ruffianly  crew  beinsr  armed  On  seenM) 
with  bludgeons  and  truncmeons,  obliged  ihn 
people  who  came  about  to  keep  off,  holding  up 
their  sticks  at  them,  and  threatning  to  kascx 
them  d«wn.  Gentlemen,  when  titer  had  thus 
forced  sir  Johp  towarda  the  end  of  the 
walk,  Mr.  Goodere  (who  all  along  bore 
company,  and  animated  them  as  th^ 
along)  bid  them  make  more  dispatch,  and' 
their  pace.     Aooordfaigly  they  took  op 
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JobB,«iid  carried  lihn  b^  main  force  a  cooei- 
«ienble  wav,  then  set  him  down  agaio,  and 
|N»hed  and  hauled  him  along^,  till  they  had 
ffot  biro  to  the  slip  (opposite  to  the  King's 
bead).  Sir  John  cried  out,  **  Save  me,  save  me, 
for  they  are  going  to  murder  me."  There  the 
bam  came  op,  and  the  prisoner  Mr.  Goodere 
bad  his  brother  forced  on  board,  and  with 
Mabony  and  the  rest  went  also  into  the  barge. 
8ir  John  then  called  out,  **  For  God^s  sake  run 
to  Mr.  Smith,  and  tell  him  I  am  going  to  be 
muniefed,  or  1  am  an-  undone  man."  And 
trying  out  that  his  name  was  Dineley,  Mr. 
Goodere  stopt  his  mouth  with  his  hand,  to 
prerent  his  telling  his  other  name :  And  though 
sir  John  was  in  an  ill  state  of  health,  yet  his 
hard-hearted  brother  forcibly  took  his  cloak 
fmrn  off  his  back,  and  pot  it  upon  himself : 
And  baring  thus  got  him  into  bis  power,  be 
erderad  the  men  to  raw  off,  telling  his  brother, 
that  now  be  had  got  him  into  his  custody,  he 
would  take  care  of  him,  and  prerent  his  making 
away  with  \M  estate.  Bat,  gentlemen,  in  fact, 
80  little  did  be  think  himself  ooncemed  in  what 
sir  John  did  with  the  estate,  that  he  was  of 
epimon,  no  act  uf  air  John's  could  affect  it 
kmpfsr  than  his  life  ;  and  that  it  must  neoes- 
Mnly  devolve  to  him  (as  the  next  in  remainder) 
OB  his  brother's  dying  without  issue.    And  this, 

Sntlemen,  be  declared  to  Mr.  Smith  but  a  few 
ys  before.  And  indeed  his  brother  at  once 
saw  what  kind  of  prereotion  it  was  he  meant ; 
^  I  know,  says  he  to  Mr.  Goodere,  (soon  after 
his  bang  f'ofced  into  the  barge)  you  intend  to 
nnrder  me  ibis  night,  and  tbereibre  you  may 
n  well  do  it  DOW,  as  carry  me  down."  Poor 
gentleman,  bis  heart  misgaye  him,  that  the  de- 
sign of  this  base  and  daring  outrage  was  to 
make  the  ahip  his  prison,  one  of  his  cabbins  his 
shuigkter-lioMe,  and  the  sea  his  grave,  and 
therefore  be  made  it  bis  choice  to  be  thrown 
everboard  in  the  river  (where  his  body  knight  be 
foand)  ralber  than  buried  in  the  ocean.  The 
prisoner  Goodere  denied,  indeed,  he  had  any 
such  deaigii,  but  yet  could  not  refrain  from  the 
nsnal  eznortatioa  to  dying  persons,  that  he 
wottM  hare  him  make  his  peace  with  God.  At 
the  RedcliffI  the  privateer's  men  were  set  on 
ibore ;  and  I  think  about  seven  in  the  evening 
the  bivge  reached  the  Ruby  man  of  war,  then 
Id  King-road.  Mr.  Goodere  had  in  their  pa»- 
lage  talked  of  bleeding  and  purging  his  brother 
to  bring  hini  to  hie  senses,  pretending  be  was 
t  madman ;  for  he  knew  very  well  that  very 
few  of  bb  own  men  would  hare  assisted  him 
n  such  an  enterprise,  h»A  tbey  not  been  under 
^beheftbat  bis  brother  was  really  mad.  And 
to  keep  up  socb  a  notioD,  as  soon  as  be  bad  got 
him  on  board  the  Ruby,  he  harried  him  down 
what)  I  think,  they  caU  the  ganeway,  into  the 
porter's  eabbtn,  making  an  apotogy,  that  he 
md  hrengbt  a  mad  fellow  there ;  ttien  ordered 
two  brits  to  bo  clapl  on  the  eabbin-deor,  for 
the  maldng  bis  prison  mora  secure,  which  was 
aooonlingly  done.  And  now  having  made  bis 
bmchttr  a  prisoner,  bis  oekt  stqi  waste  destroy 
btm.    Hetook  Mabony  with  Aim  into" 
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cabbin,  Und  there  the  cruel  means  of  morder- 
ing  bis  brother  was  concerted  between  tbem. 
The^  agreed  to  strangle  him ;  and  engaged  one 
White  (who  is  hereafter  to  stand  to  the  joatice 
of  his  country)  to  assist  them  in  the  butchery. 
I  should  have  told  you,  gentlemen,  that  it  ie 
usual  in  ships  of  war  to  place  a  centinel  over 
persons  under  arrest ;  and  acoordingiy  one  was 
phiced  by  Mr.  Goodere's  orders,  with  a  drawn 
cutlas  in  his  hand  at  the  door  of  the  cabhia 
where  sir  John  was  confined.  This  centinel, 
about  twelve  at  night,  was  relieved  by  one 
Buchannan.  It  was  impossible  for  the  pri- 
soners to  pat  their  wicked  design  in  execution, 
whilst  this  Bilcfaannau  remained  at  the  cabbin 
door  ;  so,  to  remove  that  obstacle,  Mr.  Goodere 

after  having  been  in  close  conference  with 
abony  end  VYhile)  comes  down  to  the 
puraer's  cabbin,  takes  the  cutlas  from  Bucban- 
nan,  and  orders  bim  on  deck,  posting  himself  at 
the  door  of  the  puraer's  cabbin,  with  the  drawn 
cutlas  in  hb  band.  I  shall  open  none  of  the 
circomslaacea  disctosed  bj^  Mahony  in  hb  con- 
fession, as  being  no  evidence  against  Mr. 
Geodefe,  hot  it  will  be  made  appear  to  you  in 
proof,  that  Mahony  and  White  came  to  the 
purser's  cabbin  whibt  Mr.  Goodere  stood  posted 
at  the  door  of  it ;  that  they  were  let  inlo  the 
purser's  cabbin  by  Mr.  Goodere  himself.  Ma- 
hony in  particular  was  seen  by  one  Macguioess 
(who  kept  watch  in  the  gun-room)  to  go  into 
the  purser's  oabbin,  Mr.  Goodere  at  the  same 
time  standing  centinel  at  the  door  of  it,  and 
waving  his  cutlas  at  Macguiness,  to  make  him 
keep  back.  He  did  so  ;  but  Mr.  Goodere  wavetl 
the  cutlas  at  him  a  second  time,  and  bid  him 
keep  back.  Then,  gentlemen,  it  was  that  Mr. 
Goodere  and  his  two  accomplices  effected  the 
cruel  murder  of  hb  unfortunate  brother.  Ma- 
hony was  heard  to  bid  him  not  stir  for  his  lil'e; 
and  then  in  conjunction  with  White,  whilst  Mr. 
Goodere  stood  watch  for  them  at  the  cabbin 
door  (which  Mr.  Recorder  will  tell  you  was  the 
same  as  being  actually  within  it)  fell  on  thb 
unhappy  gentleman  as  he  lay  in  the  cabbin: 
And  one  of  them  baring  half  throttled  him 
With  hb  bands,  they  put  a  rope  about  hb  neck, 
and  at  length  strangled  him.  Great  were  his 
agonies,  and  long  and  painful  the  oonfltct  be- 
tween lifo  abd  death.  He  strbggled  riolently, 
and  kicked  against  the  cabbin,  crying  out 


veral  times  very  loud,  <<  Murder !  must  I  die ! 
Help,  for  God^s  sake  \  save  my  life,  here  are 
twenty  garoea^,  take  it :"  For  he  well  knew 
they  were  strangling  bim  bv  bb  brother's 
orders,  and  tberefore  ofiered  them  a  bribe  to 
spare  his  lifo ;  but  the  ruffians  were  relentiett 
and  inexorable.  The  ship's  cooper  (one  Jones) 
and  his  wife,  lying  in  the  adjoininf^  cahbin» 
beard  bb  dying  out-cries,  and  the  noise  ooca^ 
aioned  by  bis  looking ;  hb  cries  too  were  heard 
by  othen  for  beyond  the  cabbin  door.  Natura 
at  length  gtve  way,  and  he  expired  under  these 
cmel£n.  Then  Mahony  called  for  a  light, 
that  tbey  might  have  idl  the  eridence  of  tbebr 
eye-eignt  thai  sir  John  was  actually  dead ;  ami 
(which  b  n  ahec^Dg  ciraamtlA&oe  m  the  case) 
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Mr.  Goodere  himself  handed  them  in  the  candle 
on  that  occasion.    Bncbaonan  perceivingr  the 
Ir^bt  disappear,  was  comings  to  nim  wtlh  an- 
other; but  Mr.  Goodere  waved  his  outlas  at 
him  tu  stand  off     8uch,  gentlemen,  was  the 
fatal  t^nclusion  of  this  tragical  busini'ss.  What 
M'as  seen  by  the  cooper  and  his  wife  ai\er  the 
candle's    being   handed   in,  with  regard    to 
riAing  the  deceased,  1  choose  shall  come  from 
their  own  mouths.    The  murder  being  thus  ef- 
fected, Mr*  Goodere  locked  the  door,  and  with- 
drew to  his  own  cabbin  ;  Mahonv  and  White 
were,  by  his  order,  put  aboard  the  yaw),  and 
sent  to  Bristol.    They  did  not  fly  the  city, 
geutlemen,  depending  that  their  fellow  >mnr- 
derer  would  some -how  smother  this  deed  of 
darkness,  and  take  care  of  their  security  tbr  the 
sake  of  his  own  :  But  DiTine  Providienoe  or- 
dered otherwise.    The  honest  cooper,  thoogli 
he  durst  not  ^ve  the  alarm  whilst  the  murder 
was  committing,  for  fear  of  sharing  the  same 
.  Ate  with  sir  John,  yet  as  soon  as  he  coold  with 
nfetv,  made  a  discovery  of  the  whole  that  he 
had  neard  and  seen.     It  was  concluded  Mr. 
Goodere  had   made  away  with  his  brother, 
which  too  eridently  appeared  on  the  cooper's 
forcing  open  the  purser's  cabbin  door  where  sir 
John  lay  murdered,  and  thereapon  the  cooper 
had  the  resolution  to  seize  the  morderer,  who 
remained  on  board  (though  his  captain).    He 
pretended  innocence ;  and  when  brought  by 
warrant  before  Mr.  Mayor,  and  other  of  the 
city  magistrates,  publicly  decbred,  he  did  not 
then  know  that  his  brother  was  murdered,  and 
went  so  far  as  to  6tny  his  having  had  any 
hand  in  either  the  seizing,  detaining,  or  mur- 
dering him.    But,  gentlemen,  if  my  instnic- 
iions  don't  mislead  me,  we  shall  fix  the  thing  at 
least  as  strongly  upon  Mr.  Gloodereas  Mahony, 
and  more  strongly  upon  them  both  than  I  am 
willing  to  open  it.      We  shall  therefore  call  our 
uritnesses,  and,  upon  the  whole  of  the  evidence 
on  both  sides,  appeal  to  vour  judgments,  and 
to  your  consciences,  whether  both  the  prisoners, 
by  the  parts  they  bore  in  thb  horrid  action, 
hare  out  forfeited  their  lives  to  the  justice  of 
their  country  as  accomplices  in  guilt,  and  prin* 
cipals  in  the  murder  of  the  imlbrtunate  sir  John 
Dineley  Goodere. 

Mr.  Sh^hard.  Mr,  Recorder,  1  beg  leave, 
before  the  witnesses  are  examined,  to  say,  that 
there  are  a  great  many  circamstances  in  the 
case  laid  before  this  court,  and  I  don't  know 
how  material  it  may  hefor.the  witnesses  to  with- 
draw, and  not  be  w  the  hearing  of  each  other 
during  the  time  of  examination ;  1  submit  it  to 
yon,  as  is  nsnally  done  in  cases  of  this  natuie, 
whether  it  ought  not  to  be  done  in  this  case, 
where  it  appears  from  the  gentleman's  own 
opening,  there  are  variety  of  circumstances.  1 
doubt  not,  Sir,  but  that  you  will  see  equal  jus* 
tice  done  between  the  king  and  the  prisoner. 

Mr.  Recorder.  It  oannot  be  insisted  on  as  a 
matter  of  ri^ht,  that  the  witnesses  be  examined 
apart ;  but  it  is  generally  so  ordered,  if  it  is  de- 
jnted,  I  hope,-  Sir,  you  will  observe  too,  that 
the  prisaner  hatb  no  right  to  beheacd  by  coun* 


sel,  unless  in  matters  of  law.    If  any  such 
matter  arise,  I  shall  be  ready  to  hear  you. 

Air.  Vernon,  If  Mr.  Shepherd  mores  this  as 
a  matter  of  right,  I  wouM  just  remind  him  of 
what  lord  chief  justice  Treby  says  in  Peter 
Cook's  trial,*  that  it  is  not  of  necessKy  that  the 
witnesses  should  be  examined  apart  at  the  in- 
stance of  the  prisoner,  though  an  indulgeiiee 
generally  granted.  Sir,  the  crown,  periwns, 
has  a  right  to  such  examination,  bat  not  me 
prisoner.  We  have  a  great  number  of  wit- 
nesses, all  of  whom  attend  here  on  the  paUie 
service  (and  some  of  them  persons  of  figore;) 
and  it  woold,  1  doubt,  be  casting  a  soK  of 
blemish  on  their  credit  to  examine  tbem  apart 
Could  that  gentleman  shew  the  least  glimmer- 
ing of  suspicion  as  to  the  fairness  of  oar  wit- 
nesses, they  ought  in  justice  to  witbdimw ;  bat 
as  they  are  free  Irom  the  least  impotalioa  im 
that  respect,  I  see  not  wliy  they  sboold  he 
incommoded,  and  hope  he  will  not  contead 
for  it. 

Mr.  Shefkord.  I  own  it  Is  not  of  neocsaty 
that  the  witnesses  be  exanrined  apart  m  fiivoor 
of  the  prisoners,  nor  do  I  intend  to  throw  mny 
impotation  on  the  witnesses ;  but  by  Mr.  Ycr- 
non's  opening,  some  of  them  appear  to  be  wit* 
nessestwho  were  concerned  in  taking  away  tlm 
deceased  gentleman  to  the  ship,  and  all  tLese, 
I  suppose,  ace  intended  to  be  called  as  wit- 
nesses. I  own  it  is  a  matter  of  iodulgeaop, 
and  I  dare  say,  Sir,  that  yon  will  iadolge  a 
prisoner,  in  these  unfortunate  circumstances, 
the  benefit  of  making  the  best  defence  he  can. 

Mr.  Recorder.  Let  the  wimcsses  withdraw. 
Officer^,  clear  the  way. 

Mr.  Vernon,  We  hope.  Sir,  it  is  not  intruded 
that  all  oar  witnesses  in  general  ahoaU  with- 
draw withoat  distinction. 

Mr.  JarriiSndth.  (Solicitor  for  the  prsoeca- 
tion.)  We  desire  there  may  be  a  roeoa  for  oar 
witnesses,  whe|^  thejr  shall  be  together,  or  I 
may  lose  half  my  witnesses.  I  am  nyadf  a 
witness,  Mr.  Rsoorder,  most  I  withdraw  f 

Mr^  Recorder.  No,  you  shall  not  go  out.— 
Who  do  vou  call  first,  Mr.  Vernon  ? 

Mr.  Vernon.  Cryer,  call  Thomas  Chamber* 
layn,  esq.  [Mr.  Chamberlayn  sworn.]  I  tbaok^ 
Sir,  you  have  been  for  some  time  aoqaaiaied 
with  Mr.  Goodere,  the  unhappy  gentleman  it 
the  bar. 

Chamberlayn.  A  late  acquaintanee. 

Mr.  Vernon.  Pray,' Sir,  will  you  givaan  ae* 
coimt  to  Mr.  Recorder  and  the  jory,  whether 
Mr.  Goodere,  at  anjr  time,  and  wlicn,  disiwd 
vonr  interposition  with  Mr.  Jarrit  Snihb  is 
bring  about  a  reconciliation  between  him  aal 
his  brother  sir  John  Dineley  Goodere  f 

CJUtmberlatm.  Yes,  Sir,  he  did.  The  cap* 
tain  applied  to  me  to  go  to  Mr.  Smith  to  inter* 
pose  for  him  with  sir  John ;  and  I  did  apply  • 

Mr.  Fernoa.  Pny,  Sir,  haw  long  was  it  be* 
fore  this  unhappy  aftur  happened? 

Ckamberiayn.  Aboat  three  weeks,  I  believe. 

*  See  vol.  15,  p.  d4S.  See  tea  Vaagfaaa'J 
Case,  vol.  id,  p.  494. 
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Mr.  Vernon.  And  did  Mr.  Smith  undertake 
that  good '  oatured  office  ? 

ChamherUtyn,  Mr«  Smith  said,  he  should  be 
ready  to  do  it,  and  promised  me  to  do  all  he 
could  in  ibe  affair. 

Mr.  Vernon.  When  you  applied  to  Mr. 
'  SmiUi,  were  you  alone,  or  was  Mr.  Goodere 
with -you  ? 

Ckamberlayn.  I  went  first  alone ;  afterwards 
captain  Goodere  went  with  me  to  Mr.  Smith's 
boase. 

Mr.  Vernon,  What  was  the  occasion  of  your 
going  to  Mr.  Smith's  ? 

Ckamberlayn.  To  intreat  him  to  use  bis 
good  offices^  to  get  a  reconcaliation  between  sir 
jobo  and  the  captain. 

Mr.  Vernon.  Be  pleased,  Sir,  to  tell  us  what 
passed  on  that  occasion,  and  whether  Mr. 
Goodere  acquainted  Mr.  Smith  with  the  nature 
of  the  misnnderstanding  between  him  and  his 
brother  ? 

Ckamberlayn.  Yes,  Sir  ;  that  they  had  both 
been  at  law  a  great  while,  and  spent  a  great 
d«al  ormoney,^and  therefore  Mr.  Goodere  was 
willing  to  have  Mr.  Jarrit  Smith  to  reconcile 
the  matter  between  them,  to  pre? ept  the  ruin 
of  the  family,  and  many  mom  such  expres- 
SMios  as  these. 

Mr.  Jarrit-nSmith  sworn. 

•  Mr.  Vernon.  Mr.  Smith,  will  you  gi?ean 
account  of  what  you  know  of  this  fatid  busi- 
neas? 

Smith.  Some  few  weeks  before  this  mur- 
der happened,  Mr.  Chamberlayn  applied  to 
me,  and  told  me,  that  Mr.  Goodere  (the  pri- 
soner at  the  bar)  desired  that  I  would  use 
my  utmost  endeavour  with  sir  John  Dineley 
Goodere  to  be  friends  and  reconciled  with  Mr. 
Goodere,  and  that  I  would  suffer  him  to  bring 
Mr.  Goodere  to  my  house.  I  told  him,  I  often 
heard  sir  John  say,  that  there  had  been  warm 
diaputes  between  them,  but  would  make  use  of 
all  my  endeaTours  to  reconcile  them,  and  that 
it  was  pity  they  should  live  in  hatred,  as  they 
were  the  ohly  two  brothersr  Some  time  after, 
Mr.  Chafaib^layii  brought  Mr.  Goodere  to  my 
house,  where  they  staid  about  a  quarter  of  an 
hear,  when  Mr.  uoodere  gave  me  thanks  for 
ibe  promise  I  had  OMuletoMr.  Chamberlayn, 
and  he  thea  desired  I  would  do  all  1  could  to 

Siote  a  recoBcitiation.  I  told  him,  I  abould. 
ad  to  he  a  happy  instrument  of  that  sort ; 
that  the  first  time  1  saw  sir  John  I  would 
Jpeak  to  him  on  the  afiair,  and  endeavour  to 
fievail  on  him  to  meet  Mr.  Goodere.  The 
captain  said,  If  any  man  in  England  could  do 
it,  J  could.  I  to)i  him,  1  hoped  to  succeed. 
Mr.  Chamberlayn  and  Mr.  Goodere  went 
away.  Souse  little  time  after,  they  were  gone, 
I  saw  sir  John,  and  told  him,  that  Mr.  Goodere 
bad  applied  to  me  to  do  all  1  could  to  reconcile 
them.  Sir  John  seemed  to  speak  much  against 
it  at  first,  and  thought  it  would  be  lo  no  pur- 
pose ;  for  that  he  had  been  a  real  friend  to  the 
captain,  who  had  used  him  very  ill ;  but  at 
last  he  was  pleaacd  to  pass  a  compliment  on 
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ine,  and  said,  I  cannot  refuse  yon  ^ny  thing 
you  ask  of  me..  He  then  mentioned  several 
things  the  captain  had  said ;  and  in  particular 
told  me,  that  at  the  death  of  sir  Edward 
Goodere  his  father,  Mr.  Goodere  the  prisoner 
had  placed  several  persons  in  the  house  where 
sir  Edward  lav  dead,  in  onler  to  do  bim  some 
mischief,  and  he  apprehended  to  take  away  bis 
life. 

Mr.  Shephard.  I  must  submit  it  to  tha 
Court,  that  ivbat  sir  John  said  at  that  time  is 
not  matter  of  evidence. 

Mr.  Recorder.  It  is  not  eridence,  but  per- 
haps it  is  introductory  to  something  Mr.  Smith 
has  further  to  say :  if  it  be  not,  it  should  not 
have  been  meniiooed. 

Smith.  And  that  he  had  endeavoured  to 
set  aside  a  common  recovery,  and  made  strong 
application  to  the  Court  of  Common  Pleas  for 
that  purpose. 

Mr.  Shephard.  Whether  this  be  evidence,  I 
insist  upon  it  in  point  of  law  that  it  is  not,  and 
it  may  nave  an  effect  on  tbe  jury. 

Mr.  Recorder.  I  will  take  notice  to  tbe  jury 
what  is  not  evidence.    Go  on,  Mr.  Smith, 

Smith.  After  sir  John  bad  repeated  sevaral 
stories  of  this  sort,  he  concluded  at  last  (as  I 
told  you  before)  and  why,  Mr.  Smith,  if  yoo 
ask  it  of  me,  I  can't  refuse,  I  saw  Mr.  Good« 
ere  soon  after,  and  told  him,  I  had  seen  sir- 
John,  snd  talked  with  him,  and  he  was  pleased 
to  tell  me,  that  he  would  see  him,  and  bid  Bia 
contrive  a  'convenient  place  to  bring  them  to* 
gether.  1  told  Mr.  Goodero  about  the  attempt 
to  set  aside  .the  recovery.  I  wonder,  said  Mr. 
Goodere,  he  should  mention  any  thing  of  that, 
for  I  can  set  it  aside  when  1  plesse.  I  told 
him,  I  thought  he  could  not ;  for,  safii  1,  i 
have  had  a  good  opinion  on  it,  and  am  to  lend  a 
large  sum  of  money  upon  the  Worcestershire 
estate.  He  said,  1  wonder  that  any  body  will 
lend  him  money  upon  that  estate ;  I  am  next 
in  remainder,  and  they  will  run  a  risk  of  losing 
their  money,  I  do  assure  you  ;  and  be  cannot 
borrow  a  shilling  on  it  without  my  consent : 
but  if  my  brotlier  was  reconciled,  then,  if  we 
wanted  money,  we  might  do  it  together,  for  he 
cannot  secure  it  alone.  He  told  me,  that  he 
should  take  it  as  a  great  favour,  if  I  could  fix  a 
time  as  soon  as  I  could  to  bring  them  together*- 
Soon  after  I  saw  sir  John,  and  he  told  me  he 
WBs  very  deaf,  and  was  advised  to  go  to  Batb« 
and  then  appointed  to  be  with  me  on  Tuesday 
the  J3th  of  January  last  in  themoraln|r,  when 
he  would  talk  with  me  about  the  busmess  o£ 
advancing  the  money  on  his  estate.  After  this 
i  saw  Mr.  Goodere,  and  told  him  that  I  had 
seen  his  brother ;  that  h^  was  to  be  with  me  oa 
Tuesdav  the  Idtb  of  January  last,  and  desired 
him  to  be  in  the  way,  for  sir  John  was  alwaya 
very  punctual  to  his  appointment ;  .  and  if  wi* 
siness  or  any  thing  happened  to  prevent  him^ 
be  alwaya  sent  me  a  .letter;  Mr;  Goodere. 
thanked  me,  and  told  m^rko  would  be  in  the, 
way ;  and  on  tbe  Toeaaay  niorning  sir  John, 
came  to  meon  horseback,  justalighteo,and  came 
into  my  office,    I  ask«d  bim  to  ait  Uowo,  whicia 
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capUiD  €ioodere  came  io,  Went  4iredj  wd 
knnd  him  as  heartily  as  ever  I  had  mci  lay 
two  peraoos  who  bail  real  affeetiM  ok  ftr 
the  other,  i  desired  them  to  sit  dowo.  Sir 
John  sate  on  one  side  of  the  fire,  tod  ci|h 
tain  Ooodere  on  the  other,  and  I  satebeiweoi 
them.  1  called  for  a  taUe  and  t  boctle  «f 
wine,  and  filling^  a  full  fflass,  I  said,  lir  Joba, 
give  me' leave  to  driu  iofe  and  fciesdikip. 
Ay,  with  all  my  heart,  says  sir  Jobs;  I 
don't  drink  wine,  nothing  bat  water;  sot^ 
withstanding,  I  wish  love  and  friesdibi^ 
Captain  Go^dere  filled  a  bumper,  and  pMgd 
it,  spoke  to  his  brother,  and  drsnk  lors  isl 
frfeadship,  with  hia  brother's  hetltk.  Wi 
sate  some  time,  all  seemed  well,  and  I  tlioaflit 
I  could  hare  reconciled  them.  The  corklyif 
out  of  the  bottle,  captain  Goodert  tsto  if 
the  cork  in  his  hand,  put  it  into  the  mootbii 
the  bottle,  and  struck  it  in  rery  hsrd.  I  tlm 
said,  though  sir  John  will  not  drink  wise,  yoi 
and  I  will.  No,  says  captain  Goodsre,  I  wil 
drink  water  too,  if  1  drink  any  more:  tndthat 
was  no  more  drank.  After  tney  hid  tslkd  k- 
feral  things  (particularly  captain  Goodcre  d 
the  pleasantness  of  the  situatMn  of  the  atiHii 
Herelbrdshire,  aad  coodness  of  the  IssA  is 
a  very  pleasant  ana  friendly  way,  ar  Mi 
rose  up,  and  said,  Mr.  Smith,  what  tine  vooM 
vou  ha?e  me  be  with  you  to  morrow  morsiii^f 
1  appointed  nine  o'clock.  He  ssid,  BridKr, 
1  wish  you  well ;  then  said  to  me,  I  will  he 
with  you  half  an  hour  before.  Sir  Jobs  virt 
down  the  steps ;  the  captain  was  follo#iiig;  i 
stopt  him,  and  said.  Pray  don't  go,  csptais^kt 
you  and  I  drink  a  ||flaaa  of  wine.  No  wm 
now,  I  thank  you,  Sir,  said  he.  I  tbiak.ia' 
1, 1  ha? e  done  great  things  for  you.  He  pasH^ 
a  little;  and  said,  By  God,  it  will  not  do;  ui 
in  a  very  short  time  the  captain  west  wty 
nimbly  down  the  steps.  1  followed  bin  to  (^ 
door,  and  observed  him  to  go  after  or  Mi 
down  the  hill;  and  beftwe  be  turned  the  chsRh- 
yard  wall,  to  be  out  of  ay  sight,  1  ^kmnd 
some  sailors  come  out  of  the  Whils-haltd^ 
hoine,  within  new  of  my  door^  and  tbejr  m 
op  to  captain  Goodere.  I  keaid  hun  nyi  k 
he  ready  ?  (I  thought  be  meant  the  basl)lbcf 
said.  Yes.  He  bid  them  make  hmls.  Tb* 
they  ran  wery  fast  towards  the  lowsr-fN0i 
one  of  them  bsTlnga  bottle  in  Us  ksad;  nf 
tain  Goodere  went  rery  finldo«nilbsbill«i« 
had  it  not  been  by  meienomdent  I  absuMbsvi 
ibilowed  him,  (but  soAie  people  Ihkd^  k  «• 


he  refused,  nving  his  head  was  bjd ;  that  he 
must  go  for  Bath,  baring  been  ad? ised  to  go 
there  tor  some  time,  and  then  he  did  not  doubt 
but  he  should  be  better,    f  told  air  John,  that 
his  brother  knew  he  was  to  be  in  town,  therefore 
hoped  he  would  sit  down  a  little,  for  that  I  bad 
promised  him  to  bring  them  together.  He  said, 
I  can't  now ;  but  you  shall  see  me  again  soon, 
and  then  I  may  do  it.    I  asked  him,  When 
sAiall  I  see  you  again,  to  finish  the  business  you 
and  1  are  upon,  the  writings  are  mdy,  nsme 
your  own  time,  the  money  will  be  paid  ?    He 
appointed  to  be  with  me  on  Monday  morning  to 
settle  that  business  ;  aad  said,  I  snail  come  to 
town  the  Saturday  or  Sunday  before,  and  when 
1  come  I  will  let  you  know  it :  he  then  mounted 
his  horse  and  rid  off.    Shortly  after  (as  I  viras 
going  to  tboTolsey)  at,  or  under  Blind-gate,  I 
met  Mr.  Goodere,  and  told  him  I  was  glad  to 
see  him,  and  that  his  brother  had  been  in  town. 
He  said,  he  had  seen  him,  and  thouffbt  he 
looked  better  than  he  used  to  do.    I  tmd  Mr. 
Goodere,  that  bis  brother  bad  appointed  to  be 
with  me  Monday  morning  next  on  business, 
and  I  expected  him  to  be  in  town  either  the 
Saturday  or  Sunday  before.    I  then  had  many 
domptiments  from  Mr.  Goodere,  and  he  said, 
how  good  it  would  be  to  make  up  the  matter 
between  him  and  bis  brother.    I  heard  nothing 
^sir  John  beinjf  in  town  till  Sunday  the  18tb 
ef  January  last  m  the  momiofr,  when  be  sent 
me  a  letter  lo  let  me  know  that  he  came  to 
t»wn  the  night  before,  and  wouhl  be  glad  to 
^1  u^n  me  at  any  time  I  would  appomt.-   I 
sent  him  for  answer,  that  I  was  to  dine  from 
home,  but  would  return,  and  be  at  home  at  tiiree 
o'cto^  that  afternoon.    And  as  I  was  paming 
by,  I  stopt  the  coach  at  captain  Goodere's  lodg- 
ings in  Prinoes-street.    I  asked  if  he  was  at 
homeP    Found  him  alone,  and  then  shewed 
him  sir  John's  letter.    He.  read  it,  and  asked 
the  time  I  appointed.    I  told  him  three  o'cfeck 
that  afternoon.    Said  he,  I  think  my  brother 
writes  better  than  he  used  to  do.    I  said,  Mr. 
Goodere,  I  think  it  wouM  be  best  for  you  to  be 
accidentally  oa  purpose  at  that  time  at  my 
house.     No,  says  he,  I  don't  think  that  will 
he  so  well,  I  think  it  would  be  better  for  you  to 
eend  for  me.    I  returned' to  my  house,  and  my 
aerranttold  me  that  sir  John  bad  called,  and 
Aat  he  wooM  be  here  again  preaeatly .    Whilst 
my  serrant  was  tellmg  this,  sir  John  came  in  ; 
I  took  him  by  the  band,  and  asked  him  bow 
he  dM  ?    I  thank  God,  says  be,  I  am  some- 
Ihuig  better ;  and  after  I  hare  settled  tbisaiair 
with  yon,  I  will  go  to  Ba^  for  some  time,  and 
then,  I  hope,  I  shall  be  better.     1  said,  captain 
Goodere  is  waiting,  I  beg  you  will  give  me 
leare  to  iend  ftirbim ;  you  know  you  said  yea 
would  sea  him.    With  all  my  heart,  si^  sir 
John,  1  know  I  gave  yea  kAvc.    I  thea  isat 
down  a  sertant  to  ospiain  Goodere's  hidgiogs, 
te  let  him  know  that  sir  John  was  with  me,  aad 
desired  him  to  come'oif.     The  servaat  ntnrn- 
dd,  and  said,  H^re  is  captsin  Goodere  t  aa 
Which  1  said,  sir  John,  please  to  give  me  leare 
tibitrodoee  year  brother.    Htgafoawleafa: 


well  I  dki  not)  for  I  prsnued  anr  wifo  ts  iM 
to  ^  boose  where  we  dined  ui  Qaeea' 


where  I  weat  soon  after. 

Mr.  Recorder.  Mr.  Smith,  did  thsy  il  |* 
toward  tbe  fower  greenf 

Smiih.  No,  Sir ;  but  aoose  towards  tbe  biil> 
on  St.  Aogustia's  back.  Sh-  John  wmk  ^ 
way,  aad  eaptaia  Goodere  fottswed  hio;J» 
the  Biea  who  emue  outef  tbealaboaK*v 
towards  the  tower  gVBtaaoase  of  theei.  Abin 
5 o'doek  la  the  ereaiog,  as  I  was  ii<Nrf{ 
the  bill  towards  the  CoHcgMrssB,  I  ik«^ 
a  soldier  kwkfld  hard  at  mc  ilia  the  iiA  •> 


i 
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if  be  bad  tonMtbiog  to  mt,  »d  teemed  to  be 
in  a  ooDfoaioD.  1  walked  into  the  coort,  tbe 
foldier  witb  me,  and  then  he  said,  I  am  in- 
fonnad,  8ir,  your  naane  is  Mr.  Jariit  Smith. 
Yes,  lava  1,  it  ia.  (What  I  mm  now  (foing  to 
lay,  Mr.  Recorder,  ia  what  the  aoldier  told 
we.)  He  told  me,  that  as  he  waa  drinking 
whh  a  firieod  at  the  King's  Head  ale^honae  at 
Iha  Ltme-kilna,  be  heard  a  noise,  and  ran  oat 
to  see  what  was  the  matter,  when  he  aaw  a 
penon  dressed  (as  he  described)  like  sir  John's 


Mr.  Vernon,   Pray,  l%r,  how  was  sir  John 

Bsiedr 

Smith.  Sir  John  waa  dreased  in  blnck  clothes, 
he  had  a  rutted  abirt  on,  a  acarlet  doak,  a 
black  f  elf et  eap  (for  the  aake  of  keening  his 
ean  warm)  and  a  broad*brtmmed  hat  flapping. 
He  deseribed  this  exactly,  and  told  me  like- 
ifiae,  that  the  captain  of  the  man  of  war  and 
bis  crew  had  got  the  person  into  custody,  and 
by  force  had  put  him  on  board  tbe  man  of 
war's  barre  or  boat  lying  near  tbe  SKp,  by  the 
King's  Head  ;  that  the  gentlevfian  cried  out, 
For  God's  sake,  if  yon  have  any  pity  or  com- 
pasnon  npod  an  unfortunate  man,  go  to  Mr. 
JfanitSmHh,  and  tell  him  how  I  am  used :  and 
that  tbe  captain  hearing  him  cry  out,  stopt  bis 
BMNith  with  his  hand. 

Mr.  Recorder,  What  did  the  soldier  desire 
•fvou? 

Smiik.  The  soldier  desired  me  to  enquire  into 
it,  for  that  he  did  not  know  the  intention  of 
taking  off  a  gentleman  in  that  way. 

Mr.  Recorder,  Did  you  do  any  thing  on  that 
reqoeflt  of  the  soldier? 

Smith.  Yes,  Sir;  it  immediately  occurred 
to  me,  that  sir  John,  when  he  left  my  bouse, 
told  me  that  be  was  going  to  his  lodgings.  I 
went  to  his  lodgings,  (which  was  at  one  Mr. 
Berrow's  near  the  mint)  I  there  asked  for  bim, 
sad  related  the  story  I  had  beard ;  they  told 
me  they  had  not  seen  bim  since  be  went  to  my 


Mr.  Vernon.  Mr.  Smith,  Sir,  will  you  in* 
ferai  US  by  what  name  the  unfortunate  gentJe- 
nao  (yon  are  apeaking  of)  was  commonly 
called. 

Smith.  Sir  John  Dineley  Goodere ;  his  mo- 
ther was  a  Dineley,  and  there  came  a  great 
citate  from  her  side  to  him,  which  occasioned 
bii  beinff  called  by  tbe  name  of  Dineley. 

Mr.  VerHon.  When  air  John  went  from  your 
bouse  on  Tuesday,  was  he  alone,  or  had  he 
any  attendants  with  him  ? 

Smith,  Sir  John  was  well  goarded ;  he  had 
pistols,  and  I  think  his  senrant  had  pistols  also. 

Mr.  Vernon,  I  think  yon  tohi  us  but  now, 
that  sir  John  was  to  be  with  you  on  the  Sun- 
day; pray,  when  did  you  let  Mr.  Goodere 
kaow  it.  Sir? 

Smith.  1  met  captain  Goodere  that  rery  day 
at  Blind-gate,  and  told  him  of  it ;  and  he  said, 
be  had  met  his  brother  himself. 

Mr.  Vernon.  Pray,  Sir,  did  Mr.  Goodere  tell 
yon,  to  whom  tbt  estate  would  go 
lohn'a  death  ? 


on  sir 


amUh,  Y«i,  he  haia  often  said  be  waa  the 
next  remainder  man,  and  that  the  estate  would 
eome  to  himself  on  his  brotber'a  death. 

Mr.  Recorder.  Well,  Mr.  Goodere^  ytm 
have  beard  what  Mr.  Smith  hath  said,  ba?e 
you  any  questions  to  aakliim? 

Mr.  ihephard,  Mr.  Recorder,  what  1  hayeto 
aak  of  you,  with  submission,  in  behalf  of  Mr. 
Goodere,  is,  that  you  will  indulge  counsel  to 
pot  his  questions  for  him  to  the  Court,  and 
that  the  Court  will  then  be  pleaaed  to  pot  them 
for  him  to  the  witnesses.    It  is  erery  day's 

Kietiee  at  the  courts  of  Westminster,  Old 
itey,  and  in  the  circuit. 

Mr.  Vernon.  This,  1  apprehend,  is  a  matter 
purely  in  the  discretion  of  the  Courts  and  what 
can  neither  in  this  or  any  other  court  of  cri«> 
miMsl  jnstiee  be  demanded  aa  a  right.  The 
judgea,  1  apprehend,  act  aa  they  see  fit  on 
these  occasions,  and  few  of  them  (aa  far  aa  I 
have  observed)  walk  by  one  and  tbe  same  rule 
in  thia  particular :  some  have  gone  so  lar,  aa 
to  give  leave  tor  counsel  to  examine  and  ci^^sa* 
examine  witnesses ;  others  have  bid  the  oounael 
propoae  their  questbns  to  the  Court;  and 
others  again  have  directed  that  the  priaoner 
should  put  his  own  questions :  the  method  of 
practice  in  this  point,  is  very  variable  and  un* 
certain ;  but  thia  we  certainly  know,  that  by 
the  aettied  rule  of  law  tbe  prisoner  is  allowed 
no  other  counsel  but  tbe  Court  in  matters  of 
fact,  and  ought  either  to  ask  his  own  qnestioDa 
of  the  witnesses,  or  else  propose  them  himself 
to  the  Court.  I  have  one  more  question  te 
aak  of  Mr.  Smith  before  we  part  with  him. 

Sir,  I  think  you  were  prsoent  when  Mr, 
Goodere  was  brought  to  Bristol,  after  hia  bro* 
ther's  being  killed ;  I'd  be  glad  to  know  who* 
ther  yon  then  heard  him  aay  any  thing,  and 
what,  concemmg  this  foul  business  ? 

Smith.  I  was  present  when  Mr.  (Soodere  was 
brought  to  Bristol  after  this  murder  happened, 
when  he  waa  aaked  (before  tbe  Justices)  about 
the  seizing,  detaining  and  murroring  sir  John 
Qineley ;  and  he  then  directly  answered,  that 
he  did  not  know  that  hia  brother  waa  mur<» 
der^ordead.  He  was  then  asked  in  rela- 
tion to  the  manner  of  aeiKing  him,  and  carry- 
ing bim  away ;  he  said  he  knew  nothing  ot  it 
till  he  came  to  the  boat,  and  when  he  came 
there  he  saw  his  brother  in  the  boat ;  but  he 
did  not  know  tliat  his  brother  had  been  used  at 
that  rate. 

Mr.  Shepherd,  Mr.  Smith,  Sir,  you  era 
speaking  about  sir  John ;  by  what  name  did 
you  commonly  call  him  ? 

Smith.  Sir  John  Dineley  Goodere. 

Mr.  Recorder.  Mr.  Goodere,  have  you  any 
questions  to  ask  Mr.  Smith  ? 

Samuel  Goodere,  Yes,  Sir.  Mr.  Smith,  I 
ask  you  what  sir  John  Dineley 's  business  was 
with  you,  and  how  much  money  were  yon  te 
advance  ? 

Smith,  Five  thousand  pounds,  Sir ;  and  I  told 
him  that  1  was  satisfied  that  it  was  a  gboil  title. 

Samuel  Goodere,  I  ask  you,  if  you  knew 
him  to  be  a  knight  and  baronet  ? 
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there  ^  tome  lime,  mad  then  be  did  uol  douM 
bal  be  ihtiuld  be  belter.  I  told  air  John,  that 
hie  brother  knew  be  was  to  be  io  titno,  tbereftre 
hoped  he  would  sit  down  « little,  for  tbit  I  had 

Kmtwdfaim  to  bring  them  together.  He  Mid, 
m't  now ;  but  you  flb«ll  eee  me  again  •oon, 
and  tlieo  I  may  do  it.  I  asked  him,  When 
AaJlI  see  you  again,  lofiiiish  the  buaiDeMyon 
and  1  are  npoa,  (he  wriiiags  are  ready,  name 
your  owD  time,  tbe  roooey  will  be  paid  F  He 
appointed  tobe  With  me  on  Monday  momiag  to 
MitJe  that  buaincM  ;  and  sud,  I  iliail  come  to 


ktiMd  him  a*  heartily  a*  ew-/  S  mxK- 
two  peraoM  who  bad  ief»  f  Wtoi 
tfaeetber.  lAtWLni*ffgJ  -littta*- 
Jobo  sate  on  one  vii^^ff  *"  .*^-  <b 
lain  GtootJere  od  tbr/>///  f  *i  liwn  •!• 
Ibem.  I  called  ^f/g^if  f  **»  ibe  io- 
wine,  and  W\m'/ii'f,  f  *e  iiWi* 
me- lea;/// 7//'        «1  ibe  p 


givB  mo- lea;'///   i*f  «  »«  p«n«i 

Ay,   with  J/.lf'i^  *««■  »  >»" 

don't  drf-/ ' //-/  /,' i"  ffltaUy  trw.  iki 

withitr'//.7V///  '  *fl»«t  of  titk  > 


Goodere,  that  bia  brother  had  appe'-.y/  tf' 
with  me  Honday  nerving  atti./f/  ' 
and  I  McpecUd  tim  la  be  in  ^,'  ^V  •« 

Satarday or  Sunday  brfbre.  l/f  ^  per- 
oompUBMott  from  Hr.  Oor/'/  .  <ue  perMtu 
kow  pMd  it  wouM  be  to  '/  .  (M  deceased  le 
betweeahimandb>Bbr«>^  ^lirJaiiti  Dmeley 
•reirjohabeaaginti'-'    .^7<k>"''^' ''^  P'^"*! 

nai  ^ibeC'^^"'  9an>ei 

tawi  ^uiMHt,  then  he  is  im- 

«all  I  dJ   <beii    the  priwineft 

■ent  a  this  indiclniwt,   Tbe 

bom<  Sir,  is,    whether    this 

a'sjii  [le  asked  the  witoeas  7 

^^  ]  I  presume  him  to, bare 

jui  1  admit  of  parole  eri- 

\j^ff,  reorder,  I  beg  leare  to 

1^/  liis  nbserralion  of  Mr, 

tl  pprebend  to  be  one  of 

r  heard  from  a 


leit(ifi« 
'       the 


^■J^iearoed  gentleman  who  ra 
^^La\   "  much  mistaken  io  it. 


j^cinne 


'  bath  advanced  concemiDg  it. 
[Tj^' great  d<.-fereDce  to  your  judgment.  Sir, 
I  lutMK  it,  bis  otjcctiou  [if  I  apprelicnd  it 
in.'l"'^)  "'  *'***  ^^'  person  mentioned  in  the 
jpjjclnient  to  have  been  nmrJcred,  is  there 
je«cril)ed  by  the  asme  of  sir  John  Dineley 
Qooileic  only,  and  .that  by  tbe  evidence  it  ap- 
nears  tbe  periioa  murdered  wa*  sir  Jobn 
binele^  Goodere  Liaronel ;  and  be  would  from 
ihence  infer,  that  tliere  is  a  mistake  in  the  de- 
soiptiun  of  the  person  mnrdered,  and  a  va- 
riance between  tbe  iiidlclment  and  tbe  eri- 
(leoce.  Our  baronets,  it  is  well  known,  are  but 
of  modern  institution,  and  their  creation  by 
jiBleot  t'rom~tbe  kin^r,  as  the  fountain  of  bu- 
i   anil  wboecer  reads  lord  Cuke's  19lh 


II  find  il 


solved,  I 


learned  conference  in  llie  time  of  James  lli 
first,  that  the  king  could  erect  such  a  dignity 
l>;f  patent  descendable  to  the  heira  male  of  lb« 


All  the  law  require*,  as  to  ibi 

eson  on  whom  the  offence  is  laid  to  but 
D  committed,  ii  a  cooveoient  certsistjn 
the  description  of  bim ;  and  surely  a  daoip- 
tioD  by  the  right  Christian  and  sununw  ■ 
such,  and  sufficient  to  ascetlain  the  pem 
murdered,  especially  where  it  does  not  intx 
there  was  any  other  of  the  saine  namf.  le 
(he  indictment  against  Coke  and  Waodbam 
on  tbe  Corentr^  act,*  for  disSgnriEf;  Ur. 
Coke's  broth  er-m- law  Mr.  Crispe,  and  wtii 
was  settled  with  neat  advice,  Uk  perasaiiii- 
figured  is  described  as  here,  one  Edtml 
Crispe  only  ;  and  all  the  mud^n  pretxdtau 
of  iodictmeou  at  the  Old  Dailey  are  silnl,  m 
to  the  addition  of  tbe  penon  on  wboai  ibi 
offence  is  said  to  be  committed ;  tad il'atti- 
tainl^  best  and  sal'est  to  omit  it.  Lord  Cakt 
in  his  first  Institute  lays  it  down,  (hat  a  powi 
may  have  divers  SDruBoiet,  and  thala  fOK^m 
by  either  of  them  is  suffiuienl,  and  yet  bsl 
one  of  them  is  big  true  uaote ;  which  iben 
tbe  law  is  not  to  over-curions  in  tite  uMaa 
of  describing  persons:  aud,  if  [  nustsks  s4 
it  has  been  held  that  even  the  indictee  hinicK 
can  take  no  advantage  of  a  mittske  of  hi 
surname,  if  bis  Christian  name  be  rigbt,ii>' 
he  be  otherwise  described  with  conreDieil 
certainty.  Besides,  I^ir,  this  is  b^inc  ibc 
question  ;  for  it  does  not  appear  in  piW  llia> 
tne  deceased  was  a  baronet,  be  mlgbt  if 
aught  appears  Judicially  to  the  Court  hv* 
been  baptixed  by  the  name  of  Sir  Jobn.  Bi- 
ronetage  as  a  patent,  dignity  we  know  ii 
matter  of  record,  which  is  a  thing  proiaUi 
only  by  itself;  thcretbre  if  they  wouM  bwi 
taken  any  advantage  of  it,  they  sboold  but 
had  the  letters  patent  of  creftuoo,  «r  ssn- 
emplilicatiDn  of  them,  at  least  n  ^o^ot  {H 
tbe  law.terms  il)  ready  to  produce  it  conit: 
and  for  an  authority  in  point,  tjir,  Ihrgln'i 
justto  mention  the  case  ofsirUicbsniGnhiMt 

*  See  their  Caw,  vol.  IG,  p.  34. 
f  See  bi»  Cue,  ?ol.  13,p.  Ot^. 
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(litubnr  lord  PrestAii) ;  he  was  indicted  as  a 
oommoDer,  and  objected  that  be  was  a  lord, 
aod  as  sach  triable  by  bis  peers.    But  lord 
chief  Justice    Holt,  and  others  then  present, 
acquainted  him  they  could  take  no  judicial 
notice  of  his  hemg  a  lord  (thoug^h  they  them- 
selves  called  him  so  out  of  courtesy  when  they 
spoke  to  him)  unless  he  produced  the  patent 
of  creation,  or  a  copy  of  its  inrollment,  be- 
cause matter  of  record  ;  so-  his  objection  va- 
nishedy  and  so  I  hope  will  this  gentleman's. 
Had  we  called  the  deceased  in  the  indictment 
flir  John  Dineley  Goodere  baronet,  then,  Sir, 
we  should  probably  have  been  told,  that  we 
had  failed  in  proof  of  the  identity  of  the  person, 
lor  that  the  baronettage  was  in  its  creation 
MiBezed  to,  and  made  a  concomitant  on  the 
patentee's  surname  of  Goodere,    and  waited 
only  on  that  name;  and  that  the  deceased, 
considered  as  a  baronet,  was  not  of  the  mater- 
nal name  of  Dineley,  and  so  upon  the  matter 
no  soch  person  as  sir  John  Dineley  Goodere 
liaronet  erer  in  rerum  natura, 

Mr.  Shepkard,  Mr.  Recorder,  Mr.  Vernon 
•ays  it  does  not  appear  that  sir  John  Dineley 
was  a  baronet,  and  that  we  ought  to  produce 
the  letters  patent  to  shew  him  such  ;    I  think 
it  a  pretty  bard  objection,  considering  that  by 
law  a  prisoner  cannot  look  into  his  indictment, 
nor  haye  a  copy  of  it,  in  order  to  be  advised 
thereon.    Here  it  comes  out  only  on  hearing 
the  indictment  read,  and  the  person  killed  is 
therein  described    by  the  name  of  sir  John 
Dineley  Goodere  only,  without  adding  the  title 
liaronet ;'  so  that  it  was  impossible  for  us  to  be 
prepared  with  the  letters  patent,  or  with  any 
eTiaence  of  his   being  a  naronet;    therefore 
lianDbly  hope  we  are  proper  in  asking  this  ques- 
tion of  the  witness  Mr.  Smith,  who  was  so 
conversant  with  the  deceased  gentleman,  had 
ihe  perusal  of  his  writings,  all  his  title  deeds 
Jay  before  him,  so  that  he  cannot  but  know 
the  certainty  of  his  title  and  degree. 

Mr.  Recorder.  It  is  a  great  mistake  to  say, 
that  it  is  necessary  to  set  forth  in  the  indict- 
ment the  addition  of  the  person  on  whom  the 
ofience  is  supposed  to  be  committed;  the  law 
requires  no  such  thing,  and  the  prisoners  sufler 
XBO  manner  of  inconvenience  by  leaving  out  the 
mddition ;  because  on  this  indictment  if  they 
shoold  happen  to  be  acquitted,  or  should  be 
«sonvicted  of  homicide  under  the  degree  of 
anorder,  they  may  plead  that  acquittal  or  con- 
viction in  bar  of  a  second  prosecution  for  the 
sanae  fact,  with  an  averment  that  the  party 
jmentioned  in  both  indictments,  though  under 
different  descriptions,  was  one  and  the  same 
person :  it  is  sufficient  that  thelieceased  is  de- 
BM!ribed[  by  his  Christian  name,  and  the  surname 
by  which  he  was  commonly  called.*  The 
aaestion  proposed  to  the  witness  is  improper; 
mr  it  is  not  at  all  material  in  the  present  case, 
swhetber  sir  John  {was  a  baronet,  or  no.  1 
pvoald   not  deny  the  prisoners  any  advantage 

*  See   Leach's   Hawkins's  Pleas  of  the 
^rown,  book  S,  c.  25,  s.  7d, 
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they  are  by  law  intitled  to,  but  I  cannot  admit 
of  evidence  which  can  serve  only  to  amuse. 
Mr.  Goodere,  have  you  any  more  questions  to 
ask  this  witness?  Mahony,  have  you  any  ques- 
tions to  ask  ?    [Both  silent.] 

Morris  Hobb$  sworn. 

Mr.  Vernon,  Mr.Hobbs,!  think  you  are  the 
landlord  of  the  White- Hart  alehouse. 

Hobbt.  Yes,  Sir. 

Mr.  Vernon,  Pray,  whereabout  is  the  house  f 

Hobbs,  Over-against  St.  Augustine'schurch. 

Mr.  Vernon,  Can  you  see  Mr.  Jarrit  Smith's 
house  from  the  window  of  your's  P 

Hobbi,   Yes,  Sir,  very  plain. 

Mr.  Vernon,  I  presume  you  are  not  unac* 
quainted  with  the  prisoners'  faces  P 

Hobbs,  I  have  seen  the  prisoners  several 
times. 

Mr.  Vernon,  I  would  not  lead  you  in  your 
evidence,  but  would  be  glad  vou'd  give  an  ac* 
count  to  Mr.  Recorder,  and  the  jury,  whether 
Mr.  Goodere  (the  gentleman  at  the  bar)  applied 
to  you  about  coming  to  your  house ;  if  so, 
pray  tell  us  when  it  was,  and  upon  what  occa- 
sion P 

Hobbs.  The  12(h  of  January  (which  was  on 
Monday)  captain  Goodere  and  Maliony  came  to 
my  house  ;  captain  Goodere  asked  roy  wile, 
Have  you  good  ale  here  P  She  said,  Yes;  he 
also  asked.  What  place  have  you  over-head  P 
I  answered,  A  closet,  a  place  where  gentlemen 
usually  sit  to  look  out.  Will  you  please  to  let 
me  see  it,  says  heP  Yes,  Sir,  said  I.  1  went 
up  to  shew  it,  he  and  Mahony  went  up ;  tho 
captain  said  it  was  a  very  fine  prospect  of  the 
town ;  he  asked  for  a  pmt  of  ale,  I  drawed  it, 
and  be  gave  it  to  Mahony,  he  drank  it :  and 
then  the  captain  asked  my  wife,  whether  he 
might  have  a  dish  of  coffee  made  to-morrow 
morning  P  Sir,  said  she,  it  is  a  thing  1  don't 
make  use  of  in  my  way  ;  but,  if  you  please,  I 
will  get  it  for  you.  Then  he  told  her,  he  would 
be  there  to-morrow  morning  by  about  nine 
o'clock.    Mahony  was  by  then. 

Mr.  Vernon.  Did  you  hear  this  discourse 
pass  between  your  wife  and  Mr.  Goodere  i'j 

Hobbs.  Yes,  I  did,  and  then  the  captain  paid 
for  his  pint  of  alcf,  and  went  away  ;  and  the  ' 
next  morning  (being  Tuesday  the  I3tli  of  Ja- 
nuary) he  came  a^ain  to  my  house  before  my 
wife  was  up,  and  I  was  making  the  fire  (for  f 
keep  no  servant).    1  did  not  know  him  again,  I ' 
thought  he  was  another  man  ;  says  he,  Land- 
lord, can't  you  open  them  windows  in  the  par- 
lour ?   1  told  him,  I  would,  and  so  1  did;,   he 
looked  out,  and  I  thought  that  he  had  been 
looking  for  somebody  coming  from  College 
prayers.     He    asked  where  roy   wife   was?  " 
Says  I,  she  is  a-bed :  because,  said  be,  1  talked 
with  her  about  having  some  coffee  for  breakfast.  . 
1  told  him,  she  should  come  down  presently, 
but  I  had  much  rather  he  would  go  down  to 
the  coffee-house,  where  he  would  have  it  in 
order.  No,8ayshe,I  wili^haveithere.  My  wife 
came  down,  he  asked  if  he  might  go  up  stairs 
where  he  was  before ;  be  went  up,  and  by -and* 
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Smiilu  I  eaoH  tell ;  I  never  mv  the  letters 
patent. 

Samuel  Goodere,  Can't  yon  tell  hew  yoa 
•tyled  him  in  tbe  ivritings  ? 

Mr.  Vernon.  I  am  very  loth  to  interrapt 
Mr.  Goodere,  hot  mutt  submit  it,  Sir,  that  this 
question  is  extremely  improper,  because  per- 
ioifal  knowledge  is  by  no  means  legal  evi- 
dence of  his  brother's  having  been  a  taronet ; 
for  baronetage  must  be  derived  from  letters 
patent :  neither  can  I  see,  Sir,  (with  great 
aohmission)  how  it  would  be  at  sll  material  in 
this  case,  whether  the  deceased  was  a  baronet, 
or  not.  By  the  indictment  tbe  prisoners  stand 
charged  with  tbe  murder  of  one  sir  John 
Dineley  Goodere,  and  tbe  witness  Mr.  Smith 

E roves  that  tbe  party  whom  we  shall  shew  to 
ave  been  murdered,  commonly  went  by  that 
name. 

Mr.  ShephartL  With  great  submission,  Mr. 
fiecorder,  I  think  it  a  veiy  material  question 
in  point  of  law :  upon  the  ftoe  of  the  indict- 
ment it  appears,  that  he  is  descril)ed  by  the 
name  of  sir  John  Dineley  Goodere ;  in  a  de- 
tlaration.for  tbe  king,  the  party  ought  to  be 
set  tbrtb  with  his  additions  and  titles,  the  per- 
sons committing  the  fact,  as  well  as  the  person 
on  wboro  it  was  committed  :  the  deceased  is 
described  by  tbe  name  of  sir  John  Dineley 
Goodere,  and  if  he  was  a  baronet  by  patent, 
it  is  not  his  title,  and  it  amounts  to  the  same 
as  if  they  had  mistaken  the  Christian  name ; 
if  the  deceased  was  a  baronet,  then  he  is  im- 
properly described,  and  tben  the  prisoners 
can't  be  found  guilty  on  this  indictment.  Tbe 
question  before  you.  Sir,  is,  whether  this 
question  was  proper  to  be  asked  the  witness? 

'Mr.  Recorder.  Can  I  presume  him  to.have 
been  a  baronet,  or  can  1  admit  of  parole  evi- 
dence to  prove  him  so  ? 

Mr.  Vernon.  Mr.  Recorder,  I  b^g  leare  to 
be  heard  in  answer  to  this  observation  of  Mr. 
Sbephard's,  wbich  I  apprehend  to  be  one  of 
the  most  extraordinary  I  ever  heard  from  a 
gentleman  of  the  long  robe,  and  am  bold  to 
say,  tbe  learned  gentleman  who  made  it  (if  in 
earnest),  is  much  mistaken  in  it,  and  in  tbe 
floctrine  he  bath  advanced  concerning  it. 
With  great  deference  to  your  judgment,  Sir, 
1  speak  it,  his  o))jection  (if  1  apprehend  it 
i'is;htly)  is,  that  tbe  person  mentioned  in  the 
indictment  to  have  been  murdered,  is  there 
descrilNid  by  the  name  of  sir  John  Dineley 
Goodere  only,  and  that  by  the  evidence  it  ap- 
pears the  person  murdered  was  sir  John 
Dineley  Goodere  baronet ;  and  be  would  from 
thence  infer,  that  there  is  a  mistake  in  the  de- 
scription of  the  person  mnrdered,  and  a  va- 
riance between  the  indictment  and  tbe  evi- 
dence. Our  baronets,  it  is  well  known,  are  but 
of  iiiodern  institution,  and  their  creation  by 
patent  from4}ie  king,  as  the  fountain  of  ho- 
nour; and  whoever  reads  lord  Coke's  13th 
report,  will  find  it  to  have  been  resolved,  at  a 
learned  conference  in  the  time  of  James  the 
first,  that  the  king  could  erect  such  a  dignity 
hy  patent  descendable  to  tbe  heirs  male  of  the 


bodj,  as  a  fee  conditional  aod'fsrfeilable  (bt 
fekmy.— But  that  where  s  baronet  b  nor- 
dered,  it  is  necessary  to  set  forth  bit  saaie  (« 
more  properly  title  of  dignity)  in  the  inAct' 
ment,  1  most  take  the  hberty  to  dmy :  Ihi 
difference,  which  I  apprehend  bai  been  al- 
ways taken  and  allowed,  is  between. tbe  ia- 
dictee,  or  person  charged  by  the  ittdistmiBt 
with  committing  the  offence,  and  the  pcnoa 
on  whom  the  offitnce  is  laid  tbereia  to  hsft 
been  committed.    *Tis  indisputably  tnie,  ibt 
the   indictee's  addition  (whether  of  tit||e  « 
otiierwise)  must  be  set  forth  m  the  indicUDSBt; 
but  what  is  the  reason  ?  Why,  becaote  it  ii 
expressly  so  required  by  the  statute  of  tbe  Ut 
of  Henry  the  5th,  which  dirscU,  that  iodid- 
ments  and  writs  where  process  of  outlawry  ii 
awardable,  the  estate,  degree  or  mystery  tf 
tbe  defendant  shall  be  sopmdded  to  bis  wot, 
to  prevent  tronblii^  one  person  for  anoihv. 
But,  Sir,  with  great  submission,  that  stalsli 
was  never  taken  to  extend  to  any  other  bat  ik 
defendant.    All  the  law  requires,  as  to  the 
person  on  whom  the  offence  is  laid  to  hife 
been  committed,  is  a  convenient  certaiety  k 
the  description  of  him  ;  and  surely  a  detail^ 
tion  by  the  right  Christian  and  sunane  ii 
such,  and  sufficient  to  asoeilain  tbe  pema 
murdered,  especially  where  it  does  not  affcir 
there  was  any  other  of  the  same  name.  1b 
the  indictment  against  Coke  and  Woodbom 
on  the  Coventry  act,*   for  disfignriog  Mr. 
Coke's  brother-in-law  Mr.  Crispe,  andirbieli 
was  settled  with  great  advice,  the  person  (b- 
figured  is   descrined   as    here,  one  £dssnl 
Crispe  only ;  and  all  the  modem  prcoedestt 
of  indictments  at  the  Old  Bailey  are  sileot,  tf 
to  tbe  addition  of  the  person ,  on  vhoa  tbe 
offence  is  said  to  be  committed ;  and  it  is  cn^ 
tainly  best  and  satest  to  omit  it.    Lord  Cebe 
in  his  first  Institute  lays  it  down,  that  a  pema 
may  have  divers  surnames,  and  that  a  poichMi 
by  either  of  them  is  sufficient,  and  yet  bel 
one  of  them  is  bis  true  name ;  wbich  sbevi 
the  law  is  not  so  over-curious  in  the  mssatf 
of  describing  persons :  and,  if  I  mistake  eel, 
it  has  been  held  that  even  the  indictee  bifflMs 
can  talce  no  advantage  of  a  mistake  of  Us 
surname,  if  his  ChrisUan  name  be  right,  sim 
he  be-  otherwise   described  with  confeDiest 
certainty.    Besides,  Sir,  this  is  beggioff  tbe 
question  ;  for  it  does  not  appear  in  proof  tJMt 
tile  diec^tsed   was  a   l^ironet,   he  migbt  w 
aught  appears  judicially  to  the  Coart  bsie 
been  baptized  by  the  name  of  Sir  Jobo.  fif' 
ronetage   as    a   patent- dignity  we  know  a 
matter  of  record,  which  is  a  thing  prOfcsUe 
only  by  itself;  therefore  if  they  would  but 
taken  anv  advantage  of  it,  tbey  should  bait 
bad  the  letters  patent  of  creation,  or  asei- 
emplification  of  them,  at  least  en  poig^  i** 
the  law-terms  it)  ready  to  produce  in  coort: 
and  for  an  authority  in  point.  Sir,  I  bq;  1^'^ 
just  to  mention  tbe  case  of  sir  Richard  Grabsiet 

*  See  their  Case,  vol.  16,  p.  54. 
f  See  his  Case,  vol.  l^,p.  Oi^ 
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(titular  lord  Prefltod) ;  he  was  indicted  as  a 
coflDmooer,  and  objected  that  be  was  a  lord, 
and  as  such  triable  by  bis  peers.  3at  lord 
chief  justice  Holt,  and  others  then  present, 
acquainted  him  they  could  take  no  judicial 
notice  of  bis  beingr  a  lord  (though  they  them- 
selres  called  him  so  out  of  courtesy  when  they 
^ke  to  him)  unless  he  produced  the  patent 
of  creation,  or  a  copy  of  its  inrollroent,  he- 
caose  matter  of  record ;  so-  his  objection  va- 
jiiibed,  and  so  I  hope  will  this  gentleman's. 
Hid  we  called  ihe  deceased  in  the  indictment 
sir  John  Dineley  Goodere  baronet,  tiien,  Sir, 
we  should  probably  hare  been  told,  that  we 
had  failed  in  proof  of  the  identity  of  the  person, 
fn  that  the  baronettage  was  in  its  creation 
annexed  to,  and  made  a  concomitant  on  the 
patentee's  surname  of  Goodere,  and  waited ' 
only  on  that  name;  and  that  the  deceased, 
considered  as  a  baronet,  was  not  of  the  mater- 
nal name  of  Dineley,  and  so  upon  the  matter 
m  such  person  as  sir  John  Dineley  Goodere 
baronet  erer  in  rerum  natura, 

Mr,  Shephard.  Mr.  Recorder,  Mr.  Vernon 
says  it  does  not  appear  that  sir  John  Dineley 
was  a  baronet,  and  that  we  ought  to  produce 
the  letters  patent  to  shew  him  such  ;  1  think 
it  a  pretty  bard  objection,  considering  that  by 
law  a  prisoner  cannot  look  into  his  indictment, 
Mr  haye  a  copy  of  it,  in  order  to  be  advised 
thereon.  Here  it  comes  out  only  on  hearing 
the  indictment  read,  and  the  person  killed  is 
therein  described  by  the  name  of  sir  John 
Dineley  Goodere  only,  without  adding  the  title 
baronet ;  so  that  it  was  impossible  for  us  to  be 
prepared  with  the  letters  patent,  or  with  any 
evidence  of  his  being  a  oaronet ;  therefore 
hombly  hope  we  are  proper  in  asking  this  ques- 
tion of  the  witness  Mr.  Smith,  wno  was  so 
conversant  with  the  deceased  gentlemau,  had 
ihe  perusal  of  his  wiitings,  all  his  title  deeds 
lay  before  him,  so  that  he  cannot  but  know 
the  certainty  of  bis  title  and  degree. 

Mr.  Recorder.  It  is  a  great  mistake  to  say, 
^  it  is  necessary  to  set  forth  in  the  indict- 
UKnt  the  addition  of  the  person  on  whom  the 
oflenceis  supposed  to  be  committed;  the  law 
leqoires  no  such  thing,  and  the  prisoners  suffer 
m  manner  of  inconvenience  by  leaving  out  the 
additioii ;  because  on  this  indictment  if  they 
thoold  happen  to  be  acquitted,  or  should  be 
oonvicted  of  homicide  under  the  degree  of 
iBorder,  they  may  plead  that  acquittal  or  con- 
viction in  bar  of  a  second  prosecution  for  the 
iime  fact,  with  an  averment  that  the  party 
mentioned  in  both  indictments,  though  under 
<lifierent  descriptions,  was  one  and  the  same 
pcnon :  it  is  sufficient  that  thelleceaBed  is  de- 
aerihed  by  his  Christian  name,  and  the  surname 
by  which  he  was  commonly  called.*  The 
question  propoited  to  the  witness  is  improper ; 
for  it  is  not  at  all  material  in  the  present  case, 
whether  sir  John]  was  a  baronet,  or  no.  1 
would  not  deny  the  prisoners  any  advantage 

*  See  Leach's   Hawkins's  Pleas  of  the 
Crown,  book  2,  c.  85,  s.  73* 
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they  are  by  law  intitled  to,  but  I  cannot  admit 
of  evidence  which  can  serve  only  to  am\ise. 
Mr.  Goodere,  have  you  any  more  questions  to 
ask  this  witness?  Mahony,  have  you  any  qncs- 
tions  to  ask  ?    [Both  silent.] 

Morris  Hobh  sworn. 

Mr.  Vernon.  Mr.Hobbs,  I  think  you  are  the 
landlord  of  the  White- Hart  alehouse. 

Hobbt.  Yes,  Sir. 

Mr.  Vernon.  Pray,  whereabout  is  the  house  f 

Hobbs.  Over- against  St.  Augustine'schurch. 

Mr.  Vernon,  Can  you  see  Mr.  Jarrit  Smith's 
house  from  the  window  of  your's  P 

Hobbi,    Yes,  Sir,  very  plain. 

Mr.  Vernon,  I  presume  you  are  not  unac* 
quainted  with  the  prisoners'  faces  ? 

Hobbt,  I  hare  seen  the  prisoners  several 
times. 

Mr.  Vernon,  1  would  not  lead  you  in  your 
evidence,  but  woul.d  be  glad  you'd  give  an  ac- 
count to  Mr.  Recorder,  and  the  jury,  whether 
Mr.  Goodere  (the  gentleman  at  the  bar)  applied 
to  you  about  coming  to  your  house ;  if  so, 
pray  tell  ns  when  it  was,  and  upon  what  occa* 
sion? 

Hobbs,  The  12th  of  January  (which  was  on 
Monday)  captain  Goodere  and  Mahony  came  to 
my  house  ;  captain  Goodere  asked  my  wife. 
Have  you  good  ale  here  ?  She  said,  Yes;  he 
also  asked,  What  pface  have  you  over-head  ? 
I  answered,  A  closet,  a  place  where  gentlemen 
usually  sit  to  look  out.  Will  you  please  to  let 
me  see  it,  says  he?  Yes,  Sir,  said  I.  1  went 
up  to  shew  it,  he  and  Mahony  went  up ;  tho 
captain  said  it  was  a  very  fine  prospect  of  the 
town ;  he  asked  for  a  pint  of  ale,  1  drawed  it, 
and  he  gave  it  to  Mahony,  he  drank  it :  and 
then  the  captain  asked  my  wife,  whether  he 
might  have  a  dish  of  coffee  made  to-morrow 
morning?  Sir,  said  she,  it  is  a  thing  I  don't 
make  use  of  in  my  way  ;  but,  if  you  please,  I 
will  get  it  for  you.  Then  he  told  her,  he  would 
be  there  to-morrow  morning  by  about  nine 
o'clock.    Mahony  was  by  then. 

Mr.  Vernon,  Did  you  hear  this  discourse 
pass  between  your  wife  and  Mr.  Goodere  i'j 

Hobbt,  Yes,  I  did,  and  then  the  captain  paid 
for  his  pint  of  ale;  and  went  away  ;  and  the 
next  morning  (being  Tuesday  the  IStii  of  Ja- 
nuary) he  came  affain  to  my  house  before  my 
wife  was  up,  and  I  was  making  the  fire  (for  f 
keep  no  servant).  1  did  not  know  htm  again,  I 
thought  he  was  another  man  ;  says  he,  Land- 
lord, can't  you  open  them  windows  in  the  par- 
lour ?  1  told  him,  1  would,  and  so  1  did ;  he 
looked  out,  and  I  thought  that  he  had  been 
looking  for  somebody  coming  from  College 
prayers.  He  asked  where  my  wife  was? 
Says  I,  she  is  a-bed :  because,  said  be,  1  talked 
with  her  about  having  some  coffee  for  breakfast. 
I  told  him,  she  should  come  down  presently, 
but  I  had  much  rather  he  would  go  down  to 
the  coffee-house,  where  he  would  have  it  in 
order.  No,sayshe,I  will^haveithere.  My  wife 
came  down,  he  asked  if  he  might  go  up  stairs 
where  he  was  before ;  be  went  up,  and  by  -and* 

3U 
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bj  Mahony  aod  three  men  more  eame  b ;  I  did 
pot  know  Mabony's  name;  when  tbeycame 
in,  the  captain  was  above  stairs;  be  directed 
ne  to  make  bis  men  eat  and  ,drink  whatever 
tbey  would,  and  he  would  pay  for  it ;  I  brought 
them  bread  and  cheese,  tbey  eat  what  tbey 
pleased ;  Mabony  went  backwards  and  for- 
wards, up  stairs  and  down  sereral  times ;  he 
went  out,  but  where,  or  what  fory  I  did  not 
know. 

JVIr.  Vernon.  Did  Mabony,  when  he  went  up 
stairs,  go  in  to  Mr.  Goodere  f 

Hobbs,  Yes,  several  times ;  Mabony  pnt 
the  coffee,  and  some  bread  and  butter,  and 
made  the  toast,  and  did  every  thing  for  the 
captain,  I  thought  he  bad  been  bia  footman. 
When  the  captain  had  breakfasted,  and  had 
.made  the  men  weksome,  he  shifted  himself 

Some  porter  brought  fresh  clothes  to  bim). 
y-and-by  a  man  rid  along,  who,  I  believe, 
was  sir  John  Goodere's  man,  with  pistols  be- 
fore him ;  1  heard  somebody  say  that  it  was 
his  man :  and  soon  afler  the  captain  had  shifted 
himself,  Mabony  went  ont  abont  a  quarter 
of  an  boor,  and  came  back  sweating,  and  went 
up  to  the  cantain ;  and  1  lookmg  out  of  the 
window  saw  tne  man  on  horseback,  and  leading 
another  horse  (which  I  took  to  be  his  master's) ; 
and  by-and-by  sir  John  mounted,  and  rid  down 
between  my  bouse  and  the  church  ;  and  I  had 
some  glimpse  of  bim,  and  heard  the  captain 
•ay,  L^k  well  at  him,  but  don't  touch  him. 

Mr.  Recorder.  This  you  heard  the  gentleman 
above  stairs  say  to  the  four  men  below  f 

Hobbs.  Yes,  Sir,  be  spoke  those  wor^s  to  the 
four  who  came  in. 

Mr.  Vemons^DiH  air  John  and  his  man  ap- 
pear to  have  anv  arms? 

Jlobbs.  Yes,  &r,  tbey  had  both  pistols  before 
them. 

Mr.  Vernon.  Those  men  that  were  along 
with  Mabony,  do  yon  know  what  ship  tbey 
belonged  to? 

Hobi^.  There  was  a  young  man,  I  believe 
something  of  an  officer,  came  to  my  wife,  and 
asked  her.  Is  the  captain  of  the  man  of  war 
he^  ?  She  answered  that  she  di<l  not  know ; 
but  there  was  a  gentleman  above,  and  there 
were  six  other  men  besides  in  the  other  room  in 
another  company,  which  I  did  not  know  be- 
longed to  the  captain,  until  he  ordered  six  pints 
of  ale  for  them.  The  captam  ordered  enter- 
iainment  for  ten  men. 

Mr.  Vernon.  Where  were  those  six  men  ? 

Hobbs.  In  the  kitchen  ;  tbey  did  not  belong 
to  the  man  of  war,  nur  were  not  in  company 
with  the  other  four. 

Mr.  Vernon.  New,  will  you  proceed  to  give 
an  account  what  followed  upon  Mr.  Goodere's 
sayiDg,  Look  well  at  him,  bat  doa't  to.uch  him. 

Hobbs.  As  soon  as  sir  John  went  down  the 
hili,  this  Mabony  stept  up  to  the  captain  and 
came  down  again,  and  he  and  the  other  three  in 
his  company  went  down  the  hill,  and  the  cap- 
tain foUovi  ed  them ;  the  do|hes  which  the 
capuin  pulled  off  were  left  in  tbe  room ;  when 
tho.  captain  was  going  out  at  the  door  with  his 


sword  and  doak,  I  thought  1  was  pictky  «fii 
of  my  reckoning,  beca  use  of  bis  clotbeilMiBg 
left.  The  captain  said  at  tbe  doer,  LuHUady, 
I  will  come  back  and  pay  you  presently. 

Mr.  Vernon.  How  k>oj^  was  it  beten  Ur* 
Goodere  returned  to  your  house  ? 

HMs,  Hecameagaininaboutaqmcteroftt 
I  hour:  When  became  again,  hewentnpitaii^ 
changed  a  guinea,  he  asked  wba(  was  to  piy  ^ 
I  told  bim  four  shillings  and  ope  peony  U^ 
penny,  and  then  went  away.  About  sn  boor  loA 
a  half  afler  Uahony  and  the  other  came  agaii^ 
sweating,  and  said  tliev  had  beenanileertwft 
out  in  tbe  country.  Mabony  asked  credit  for  a 
tankard  of  ale,  and  said  his  masteijVDakleoBa 
up  on  Saturday  following,  and  then  bemsU 
pay  for  it :  Well,  said  I,  p'  he  is  to  eeois  ay  as 
Saturday,  1  will  not  stand  for  a  tankard  of  ale; 
but  if  he  don't  come,  bow  shall  I  bafs  mj 
reckoning  ?  Says  Mahonv,  I  live  at  the  Mch 
arms  in  Marsh-street.  Well,  said  I,  I  villoot 
deny  drawing  you  a  tankard  of  ale,  if  yoa 
never  pay  me.  Said  he.  You  bad  bestgettlM 
room  ready  against  Saturday,  and  make  a  fire, 
and  just  dust  iL 

Mr.  Vernon.  Pray,  when  Mr.  Gooden  vast 
away  from  your  house,  was  he  in  tbe  laoM 
dress  as  when  he  came  first  there  that  dav  ? 

Jfobbs.  No,  Sir.  When  he  came  there  be  M 
a  light-coloured  coat,  and  he  looked  like  a 
country  farmer  at  his  first  coming  in;  bit 
when  he  was  out,  he  had  a  scarlet  doak  m, 
wore  a  sword,  and  had  a  cane  m  bis  band;  a 
porter  brought  him  the  U^ings. 

Mr.  Vernon,  Do  you  Imow  aay  thiof  if 
what  happened  on  the  Sunday  foHowin^  ? 

Hobbs.  Yes, Sir;  tbeSinnday  monua^Mi- 
bony  came  to  my  boose,  having  troosenasda 
short  jacket  and  leather  cap  on,  aabsd  fee* 
quart  of  ale,  this  was  Sunday :  My  wiieai^ 
DonH  draw  any  more,  qpou  tick.  Mahaaf 
gave  a  six -pence  and  paid  for  it,  and  said,  8it 
that  the  room  be  clear,  tbe  captain  will  be  ap 
in  tbe  afternoon,  and  then  he  #ilfbe  )KUt} 
And  as  he  was  going  out  of  the  hooae,  bettii 
to  me.  If  you  fortune  to  nee  that  gentlenaaia 
up  with  the  black  cap  before  tbal^tioie,  ds  yt^ 
send  a  porter  to  me  to  the  Scotch  arms.  I|*jd 
bim  I  bad  no  porter,  nod  oonki  not  acsi 
About  S  o'clock  in  the  afWmooo*  when  becsiie 
again  with  a  person  who  had  a  scalM^^** 
one  or  two  more,  a  man  who  lodged  in  »^ 
bouse  came  and  told  me,  that,  they  wspladl^ 
fo  upstairs ;  but  I  would  not  let  tbem,  hecM* 
It  was  in  service-time :  They  all  weotiatojjj 
parlour,  and  had  a  quart  of  ale,  and  wfaea  net 
was  drank,  Mahony  called  for  <^n<tber  j  aw 
then  eight  or  nine  men  more  came  and  caM 
for  ale,  and  went  into  the  partour,  butsttllM 
looking  out ;  and  one  of  them  being  a  httlafc|* 
low,  1  don't  know  his  name,  keptslamnwayw^. 
door  together,  ready  to  break  the  bouae  dowa. 
Says  1,  Don't  break  my  house  devnaboot  of 
ears,  don't  think  youare  inMarsb-strest;  tka 
the  little  fellow  eame  op  as  if  be  ''■■/''"^ 
strike  me,  as  1  was  coming  op  out  of  lbecd« 
lar  with  a  dobbin  of  ale  ia  nay  hand^  far  ago* 
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flettftn  goiflSf  to  the4M>!Iege:  1  saw  this  gen-  | 
tlenum  (poiDting  to  the  prisoner  Samuel  Good- 
,  ere)  and  the  deceased  walk  down  the  hill,  I 
looked  after  them,  and  so  did  Mahony ;  and 
then  all  those  men  rushed  out,  and  followed 
them.  Mahony  paid  the  reckoning,  and  went 
Awajr :  t  ran  in  to  see  after  my  tankard,  for  I 
WIS  tfaore  Airafd  Of  losing  that  than  the  reckon- 
iog.  And  that  ib  ill  1  do  know  from  the  be- 
Ifiooing  to  the  end. 

Mr.  Vernon^  How  long  did  he  continue  at 
yoilr  house  on  the  Sunday  f 

Mobhi.  I  believe,  Sir.  an  hour  and  an  half ; 
and  there  was  some  or  oiner  of  them  still  look- 
ingoat,  and  waiting  at  the  door. 

Mr.  Recorder,  You  say  that  Mahony  desired 
^dtoi,  that  if  you  saw  the  gentleman  in  the  black 
cap  go  by,  to  send  a  porter ;  who  did  you  ap- 
prehend thfit  gentleman  to  be  ? 

Eobbt,  The  gentleman  that  rode  down  the 
Tuesday. 

One  of  the  Jury.  1\)  ^hat  placb  were  yoa  to 
teod  the  porter  ?   . 

BMt,  To  the  Scotch  arms  in  Mftrsh- street, 
where  Mahony  lodged,  if  the  gentleman  in  the 
Rtekcap  did  go  up  to  Mr.  Smith's. 

ilr.  Yemen,  Itnink,  you  say,  yod  saw  Mr. 
Goodere  on  the  Sunday  go  down  the  hill,  after 
tlii!|entl^man  in  the  black  cap f 

HiMi.  1  did,  Sir;  but  nobody  at  all^as 
with  him. 

B,  Goodti:e.  Did  you  see  me  at  all  that  day  ? 

Bdbbi.  Ves,  Sir,  I  saw  you  go  into  Mr. 
Jirrit  Smith's;  and  when  you  came  down 
the  hill,  after  the  getktli^man  m  the  black  cap, 
yoil  called  oat  to  Mahony  and  his  compttny, 
M  Md  them  to  look  sharp. 

S.  Goodere.  Did  you  see  any  body  with  me 
that  day  ?  I  was  not  at  your  hduse  tnat  day. 

Ifo^f .  I  did  not  say  you  were ;  but  as  yoo 
wu  goinff  to  Mr.  Jarrit  Smith's,  I  heard  one 
efyouT  men  say,  There  goes  our  captain,  or 
^I  bad  not  looked  oiit. 

mahdny.  I  beg  leave,  my  lord,  to  ask  him, 
^ho  it  was  that  the  captain  bid  Mahony  to  look 
ifaarpto? 

Bobh.  The  gentleman  with  the  black  c^p. 

Mr.  Recorder,  Was  the  gentleman  in  th^ 
Uack  cap,  at.  whose  going  by  they  all  rushed 
«at,  the  same  gentleman  whom  you  had  seen 
Mohs  f^  to  1/h.  Jarrit  Smith's  ? 

BMi.  Yet,  Sir;  but  Mahony  gave  half-a- 
tttmu  for  my  reckoning,  and  as  they  rushed 
otat  so  hastily,  I  vras  afraid  they  had  taken  away 
BTtankarfi ;  for  which  reason  1  went  to  look 
mr  it,  and  saw  no  more. 

Thomai  WilUttmt  sworn. 

iff,  Ternan,  Mr.  Williams,  I  think  you  be- 
l&tqiedf  to  the  Ruby  at  the  tim^  when  this  me- 
limoly  affair  happened  P 

WimMs,  Yes,  Sir. 

*Hf .  Vernon.  W  hat  station  were  you  in  ? 

Wmiam.  I  was  ordered  to  walk  the  qnarter- 

*BCk. 

Mr.  Temon,   Witt  you  give  an  account  of 
What  yon  know  in  relatiotf  tc  the  ill  titetnl^nt 


6f  sir  John  Dineley  Goodere  ?  Tell  all  yoa 
know  about.it. 

Williamt,  I  came  up  on  Sunday  the  18th 
day  of  January  last  for  my  commander,  went 
to  his  lodgings,  he  was  not  at  home ;  I  was 
told  there,  that  he  dined  that  day  at  Dr.  Mid- 
dleton's,  and  he  wa6  just  gone  there.  I  went 
to  Dr.  Middleton's  after  him,  and  he  was  just 
gone  from  thence ;  I  then  returned  to  his 
lodgings,  and  found  him  there ;  1  told  him 
the  barge  was  waiting  for  his  honour.  He 
asked  me  if  I  knew  the*  river,  and  if  I  knew 
the 'brick-yard  at  the  lime-kilns?  I  told  him 
that  1  knew  the  lime-kilns,  and  at  last  I  re- 
collected that  I  did  remember  the  brick -yard 
|ie  meant.  That  is  well  enough,  says,  be.' 
While  I  was  there,  Mahony  caiAe  op  to  him« 
and  the  captain  desired  of  me  to  go  down  stairs, 
for  he  wanted  to  speak  to  Mahony  in  private* 
1  went  down  stairs,  by-and-hy  Mahony  came 
down  and  went  away ;  then  I  went  op  to  cap- 
tain Goodere  again,  when  he  directed  me  to  get 
all  the  hands  together,  and  go  down  inio  the 
barge,  and,  says  he,  let  it  be  landed  at  the  brick 
yard.  He  asked  me,  if  I  knew  the  Whitfe 
Hart  in  the  College  Green  ?  I  told  him,  I  did, 
and  he  directed  nie  to  take  eight  men  up  with 
me  to  the  White  ]Flart,  and  jet  two  remain  in 
the  boat,  for  1  have  a  gentleman  coming  on 
board  with  me.  I  did  as  I  was  ordered ;  and 
when  I  came  to  the  White  Hart,  I  saw  Ma- 
bony  an^  some  of  the  privateer's  men  with 
him  there  in  a  room :  I  did  not  like  their  com- 

{>any ;  I  vvent  into  the  kitchen  ;  I  asked  the 
andlord  to  niake  me  a  pint  of  toddy ;  he  asked 
me,  whether  I  would  have  it  hot  or  cold  ;  I 
told  him  a  little  warm ;  he  was  going  about  it, 
but  before  it  was  made,  Mahony  and  the  pri- 
vateer's  men  rushed  out  of  the  house :  I  seeing 
that,  followed  them ;  they  had  the  gentleman 
in  possession  before  I  came  to  them,  and  were 
dragging  him  along.  I  asked  them  what  they 
were  at  r  One  of  the  privateer's  men  told  me^ 
if  I  did  not  hold  my  tongue,  he  would  throw 
me  over  the  key  into  the  river,  and  imme- 
diately captain  Goodere  came  there  himself : 
The  privateer's  men  asked  what  they  should 
do  with  him,  and  he  directed  them  to  take  himi 
on  board  the  barge,  I  followed  them  down  the 
butts,  tbegentleman  cried  out  Murder,  murder ! 
Mr.  Stephen  Perry  the  anchor-smith  came  out 
of  hfs  house,  and  asked  me  what  was  the  matter  ; 
I  told  him  I  did  not  know :  Mahony  said  he 
was  a  murderer,  he  had  kilfed  a  noan  on  board 
the  man  of  war,  and  that  he  had  run  away ; 
they  had  carried  him  before  a  magistrate,  and 
he  was  ordered  back  io  the  man  of  war  to  be 
tried  by  a  court  martial. 

Mr.  Recorder.  Was  the  captain  within  bear- 
ing at  the  time  Mahony  said  that  f 

Wiiliamt.   He  was  just  behind. 

Mr.  Recorder.  Was  he  within  bearing? 

Williams.  He  was;  and  when  they  had* 
brought  him  into  the  barge,  captain  Goodere 
desired  to  have  the  doak  put  over  sir  John  to 
keep  him  from  the  cold,  but  sir  John  said  he 
did  not  want  A  eloak|  neither  would  behave  it. 
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Mr.  Vernon,  Where  was  captain  Goodere 
then? 

WilliajM,  He  was  just  behind  him. 

Mr.  Vernon.   How  near  was  he  to  him  ? 

Williamt.  SoE&etimes  be  was  as  near  to  bin 
as  1  am  to  you. 

Mr.  Recorder.  How  many  were  there  ia 
the  company,  do  you  think,  in  the  rope-walk, 
when  they  were  carryings  sir  John  alon^? 

Williams.  There  were  live  ofthepnfateer^f 
men,  nnd  Mahony  made  six,  and  there  woe 
nine  belonffinff  to  the  baree;  about  nxteeaia 
ail. 

Mr.  Recorder,   At  what  distance  were  you? 

Williams,  At  a  pretty  great  distance;  1 
walked  just  before  them :  I  saw  them  take 
him  along  in  the  manner  I  have  said ;  1  beaid 
sir  John  cry  out  murder  several  times  as  he 
went,  as  they  took  him  along  the  rope-walk. 

Mr.  Recorder.  Mr.  Goodere,  Will  you  aik 
Williams  any  questions  ? 

iS.  Goodere*  What  side  of  the  gun  -room  did 
you  lie  in  ? 

Williams,  The  star-board  side  of  the  gin« 
room. 

<S.  Goodere,  Why  then  it  was  impossUe  fir 
you,  as  you  lay  in  your  hammock,  to  seeanj 
body  go  down  to  the  cock- pit. 

Williams.  Not  ct  all.  Sir ;  the  gunner's  edih 
bin  comes  out  further  than  ever  was  Imoiniflf 
that  sort. 

S,  Goodere,.  Are  there  any  other  cabbiai  be- 
sides tlie  purser's  in  the  cock- pit?  Did  yea 
ever  examine  them  how  strong  they  are^  aad 
what  partitions  are  there  between  them  f 

Williams,  I  don't  know  any  other  cabbin  kt 
the  purser's  in  the  cock- pit;  the  cooper  lies  ia 
the  slop- room. 

S.  Goodere,  Were  you  nerer  in  the  dodsr^i 
cabbin? 

Williams,    No,  never  in  my  life. 

S.  Goodere,  Do  you  know  whereabout  Ike 
Ruby  lay,  when  you  brought  that  genlleBaD 
on  board;  where  did  you  apprehend  the  dup 
was? 

Williams.  I  did  not  know  the  sitoalioB  of 
the  ship,  I  had  no  business  to  know  that;  I 
was  but  a  foremast- man.  • 

Samud  TViveit  swwn. 

Mr.  remon.  Will  yon  give  an  accoMtts 
Mr.  Recorder  and  the  jary  of  what  yen  katv 
relating  to  this  business. 

Trroett.  On  Sunday  the  18th  of  Jmmj 
last,  I  was  at  a  public  nouae  ia  the  rope-«ilk| 
1  heard  a  noise  of  people  cried,  Daaa  ft, 
stand  off,  or  dse  we  will  knock  yonrbiaai 
out ;  I  stepped  np,  and  asked  what  right  th^ 
had  to  carry  a  man  along  after  thai  waafrM 
followed  them ;  their  answer  was,  it  was  amid* 
shipman  who  had  conamitted  mordcr,  aad  Ihey 
were  taking  him  down  to  the  skip  to  ds  b«B 
justice:  other  people  likewise  fbUowed,  ~^ 
ioff  what  was  the  matter:  the  sen' 
behind,  and  ordered  them  to  make  i 

Mr.  Firraon.  Look  upon  the 
bar,  Mr.  Goodere;  is  thai  the  ^ 
ordered  them  to  make  aore  haslr? 


The  privateer's  men  wanted  me  to  put  them  on 
the  other  side  the  water,  but  I  said  I  would  not 
without  the  captain's  orders.  They  asked  the 
captain,  and  he  directed  me  to  do  it,  and  I  put 
them  ashore  at  the  glass-house,  and  just  as  we 
came  over  against  the  Hot-wells,  there  was  a 
gentlemau  standing  whom  sir  John  knew,  to 
whom  Sir  John  cried  out,  Sir,  do  you  know 
Mr.  Jarrit  Smith  ?  But  before  he  could  speak 
any  more,  the  cloak  was  thrown  oyer  him  to 
prevent  his  crying  out,  and  the  captain  told  me 
to  steer  the  barge  on  the  other  side,  nntil  we 
got  clear  of  the  noise  of  the  people ;  and  when 
we  were  got  clear,  he  directed  me  to  steer  the 
boat  in  the  middle,  as  I  ought 'to  do.  I  obeyed 
his  orders. 

Mr.  Recorder,  Who  threw  the  cloak  over 
him? 

Williams.  The  captain.  And  the  captain 
being  as  near  to  sir  John  as  I  am  to  your  lord- 
ship, sir  John  asked  the  captain  what  he  was 
going  to  do  with  him  ?  Says  the  captain,  I  am 
going  to  carry  you  on  board,  to  save  you  from 
ruin,  and  from  lying  rotting  in  a  gaol. 

Mr.  Vernon.  And  what  reply  did  su*  John 
make  to  that? 

Williams,  He  said,  1  know  better  things,  I 
believe  you  are  going  to  murder  me ;  you  may 
as  well  throw  me  overboard,  and  murder  me 
here  right,  as  carry  me  on  board  ship  and 
murder  me.  No,  says  the  captain,  I  am  not 
going  to  do  any  such  thing,  but  I  would  have 
you  make  your  peace  with  God.  As  I  steered 
the  boat,  1  heard  all  tbat  passeid.  We  brought 
sir  John  on  board  between  7  and  8  o'clock,  he 
could  hardly  go  up  into  the  ship,  he  being  so 
henumbed  with  cold  ;  he  did  go  up  of  his  own 
accord,  with  the  men's  assistance. 

Mr.  Vernon.  How  was  he  treated  on  board 
the  man  of  war? 

Williams,  Sir,  I  don't  know  how  they  treated 
him  after  he  went  on  board  the  ship.  I  was 
excused  from  watching  that  night,  so  1  went 
to  m)[  hammock ;  but  af\er  I  was  got  out  of 
my  iii-st  sleep,  I  heard  some  people  talking 
^and  walking  aibout  backwards  and  forwards :  I 
was  surprised ;  at  Jast  I  peeped  out  of  my 
liammocK,  and  asked  the  centinel  what  was 
o'clock?  He  said.  Between  two  and  three. 
And  then  I  saw  captain  Goodere  going  down 
the  ladder  from  the  deck  towards  the  purser's 
cabbin,  but  for  what  intention  I  know  not  I 
believe  he  came  from  his  own  cabbin. 

Mr.  Recorder,  Whereabont  u  the  purser's 
eabbin  ? 

Williams.  The  purser's  cabbin  is  in  a  place 
called  the  Cock- pit,  the  lower  steps  or  the 
ladder  is  just  by  the  door  of  the  purser's  cAbbin. 

Mr.  Recorder.  And  it  was  that  ladder  you 
aaw  the  captain  go  down,  was  it  ? 

Williams,  Yes,  Sir,  it  was. 

Air.  Vernon.  Mr.  Williams,  you  have  not 
told  us  all  the  particulars  of  sir  John's  treat- 
roent  between  the  seizing  and  carrying  hun  to 
the  harge. 

Williams.  One  of  the  men  had  hold  of  one 
arm,  auti  another  the  other,  and  a  third  penon 
was  behind  shoving  him  along. 
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Trivett,  I  believe  that  is  the  mao,  my 
lord.  On  the  geDtleroan's  ordering  them  to 
make  more  baste,  fire  or  six  of  them  caogbt 
bim  up  in  their  arms,  and  carried  him  along ; 
aud  as  they  were  gpt  down  about  the  corner  of 
^Ir.  Brown's  wall,  be  insisted  upon  their  making 
more  dispatch,  and  then  tbey  hurried  him  as 
far  as  captain  Osbom's  dock.  By  that  time 
bii  clothes  were  ruffled  and  shofed  up  to  his 
arm-pits  ;  tbey  put  him  down,  and  settled  bis 
clothes,  and  then  I  saw  his  face,  and  knew  bim 
to  be  sir  John  Dineley  :  he  cried  oat  murder 
seYeral  times,  and  said,  tbev  were  taking  him 
on  board  to  kill  him,  he  believed.  As  they 
were  going  with  bim  alonff,  he  cried  out  to 
Mrs.  Darby,  For  God's  sake  assist  me,  they 
are  gou^  to  murder  roe.  I  told  Mrs.  Darby, 
it  was  str  John  Dinelev :  she  said  she  knew 
bim ;  the  doak  was  then  over  his  face.  As 
they  got  him  further,  he  called  out  to  a  little 
girl,  to  get  somebody  to  assist  him,  for  they 
were  going  to  murder  bim .  Tbey  pushed  bim 
along  to  Mrs.  New's  house,  and  made  a  little 
stop  there,  and  then  they  brought  bim  to  the 
water-side,  where  was  a  boat ;  they  pat  out  a 
plank  with  ledges  nailed  across :  he  was  ordered 
to  soon  board  the  boat ;  they  got  him  on  board, 
and  put  him  to  sit  down  ia  the  stern-sheet: 
then  lie  cried  out.  For  God's  sake,  gentlemen,  if 
asy  of  you  know  Mr.  Jarrit  Smith  in  the  Col* 
k^e-men,  tell  bim  my  name  is  sir  John 
Diaeiey.  One  of  the  men  put  his  cloak  and 
covered  him,  and  before  he  could  say  any  more, 
4>at  gentlenian  (pointing  to  the  prisoner 
Goodere)  took  his  hand  and  put  it  on  bis  mouth, 
and  would  not  let  him  speak  any  further,  and 
ordered  the  boat  to  be  pushed  off,  which  was 
done ;  and  the  tide  makmg  up' strong,  the  boat 
got  almost  to  the  other  side.  I  heard  that  gen- 
tleman (pointing  as  before)  say.  Have  you  not 
given  the  rogues  of  lawyers  money  enough  al- 
ready ?  Do  you  want  to  give  them  more  ?  I 
will  take  care  that  they  shall  never  have  any 
more  ofrou ;  now  I'll  take  care  of  you. 

Mr.  Kecarder,  Prisoners,  will  either  of  you 
aak  this  witness  any  questions  f 

S.Uoodere,  No;  Ineverfiawthemaii;before 
10  my  life. 

Thomoi  Chamdmry  sworn. 

Charmlmry,  On  Sunday  the  18th  of  Ja- 
nuary last,  between  the  hours  of  four  and  five 
in  the  afternoon,  I  was  on  board  the  ship  .called 
Uke  Levant,  lying  in  Mr.  Thompson's  dock ;  1 
bsard  a  noise  coming  over  th^  bridge  of  the 
dock,  and  I  saw  a  man  in  a  scarlet  cloak,  and.  a 
parcel  of  people,  some  before  and  some  behind, 
guarding  of  nim,  and  he  made  a  noise.  I  went 
towards  them,  to  see  what  waa  the  matter,  and 
at  Mr.  Stephen  Perry's  counting-house  Obey 
Med)  1  asked,  what  was  the  matter  ?  They 
laid,  be  had  killed  a  man  on  board  a  man  of 
war ;  that  he  bad  run  away  ;  and  they  had 
bad  him  before  a  magistrate,  and  he  was  or* 
dered  on  (board  the  king's  ship  to  be  carried* 
round  to  London  to  take  bis  trial.  Mr.  Perry 
(ta  hearing  the  noise)  came  out  and  saw  him ; 


says  Mr.  Perry,  GeDtlemen»  do  you  know  what 
you  are  about?  I  would  not  be  in  ydnr  ooata 
ibr  a  thousand  pounds,  for  it  is  'squire  Goodere. 
They  threatened  to  knock  down  any  that 
should  come  near ;  a  fellow,  I  take  bim  to  be 
Mabouy,  came  up  to  me,  and  threatened  t» 
knock  me  down  several  times.  I'b^  took  and 
carried  him  as  far  as  captain  James  Day's  lofts 
and  warehouse,  where  he  keeps  bis  hemp ; 
and  there  they  rested  bim  again,  and  threatened 
to  knock  down  any  that  should  come  near 
them.  Then  said  Mahony,  Damn  ye,  here 
comes  the  captain.  Immediately  l  turned 
about,  and  saw  a  gentleman  with  his  cane 
poised  in  one  hand,  and  bis  sword  in  the  other  ; 
he  had  a  dark  shag  coat  and  yellow  buttons, 
whom  1  take  to  be  that  gentleman  the  prisoner 
at  the  bar.  They  took  up  the  man  in  ihm 
scarlet  cloak  again,  and  carried  bim  so  far  tm' 
coming  out  from  the  lower  College-green  into 
the  rope*  walk :  the  prisoner  Goodere  came  up 
to  them  and  ordered  them  to  mend  their  pace;, 
tbey  look  him  op  again,  and  carried  him  as  fiur 
as  Brown's  garden,  at  the  lower  end  .of  the  rope- 
walk,  as  fast  as  they  could  well  carry  him, 
where  they  settled  his  clothes,  and  in  the  roeaa 
while  the  prisoner  Goodere  came  up  to  them 
again,  and  ordered  them  to  mend  tneir  pace. 
With  much  difficulty  thay  got  him  between  the 
gate  and  stile,  and  carried  ,bim  as  far  as  the 
warehouse  at  the  comer  of  the  glass- bouse, 
there  tbey  rested  aqd  settled  bis  clothes  affain  t 
then  tbey  took  him  up,  and  carried  him  down 
to  the  Lime- kilns,  as  lar  as  the  lower  part  of  the 
wall  bekiw  madam  New's  ;  and  tben^  brought 
him  down  to  a  place  oppojsite  to  the'  King's- 
head,  and  then  they  put  bim  on  board  a  boat  (I 
take  it  the  man  of  war's  barge)  having  tea 
oars,  and  tbey  handed  him  in.  Afier,  the  pri- 
soner Goodere  went  into  the  boat  idler  bim, 
and  set  sir  John  on  the  starboard- side,  and  the 

Srisoner  Goodere  on  the  larboard-side ;  then  sir 
ohn  cried  out.  Murder !  vou  gentlemen  that 
are  on  shore,  pray  tell  Mr.  Jarrit  Smith,  that 
my  name  is  Dineley,  and  before  he  could  say 
Goodercj  the  gentleman  took  up  the  flap  of  the 
cloak,  threw  it  over  the  ftuse  of  sir  John,  and 
stopped  his  mouth ;  and  says  be,  I  will  takecare 
of  you,  that  you  shall  not  spend  your  estate  ; 
and  ordered  the  barge  to  be  put  on :  and  then 
he  took  the  gentleman's  cloak  from  his  shoul- 
ders, and  put  it  on  his  own. 

Mr.  Recorder.  Who  was  it  that  stopped  bis 
mouth  with  his  cloak  P 

Charmbury.  That  gentleman  the  prisoner  at 
the  bar.  The  boat  was  so  full,  bad  so  many 
people  in  it,  that  tbey  were  obliged  to  row  but 
with  eight  oars:  and  when  they  proceeded 
down  the  river,  it  being  about  three  quartera 
flood,  and  the  gentleman  continually  crying 
out,  they  went  out  of  sight,  and  I  saw  no  more 
of  them. 

Mrs.  Dar£;y  sworn. 

Mr.  Vernon.   Mrs.  Darby,  I  think  yoa  live 
at  the  Liroe*kilns. 
Mrs.  J^arly.  Yes,  Sir,  I  do. 
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Mr.  Vemm.  What  do  yoa  know  of  this  tni- 
fioftl  ailiit  ? 

Ml*.  Darby,  I  saw  sir  John  Dineloy  forced 
tlonff  between  two  men,  be  crying  oat  Marder, 
morder,  for  the  Lord's  sske  8S?e  me,  8sv«  tnoi 
fbr  they  sre  gomg  to  kill  me ! 

Mr.  Vemm.  Pniy  whot  were  they  doingp  to 
him  at  that  time  f 

Mrs.  Darby*  Forcing  bim  along,  Sir;  one 
bid  him  nndet  one  arm,  And  another  ander  the 
other. 

Mr.  Vtm^n,  Did  yon  then  know  him  to  be 
aur  John  Dineley  Ooodere  ? 

Mrs.  Dafby,  Yes,  Sir;  last  suinmer  we 
mended  his  cnair  for  him,  I  knew  bim  very 
well. 

Mr.  Vernon.  You  say  yon  knew  sir  John ; 
fnew  did  yOA  know  this  gentleman  ?  (pointing 
IN>  Mr.  Goodere.) 

Mrs.  Datby.  There  was  a  great  many  other 
persons  thore ;  they  told  me  that  the  captain  of 
the  man  of  war  was  behind  them,  which  1  be- 
lieve to  be  the  gentleman  at  the  bar :  he  was 
dressed  in  a  dark  drab^coloured  coat,  and  his 
waistcoat  trimmed  with  gold; 

Mr.  Femim.  What  fnrtber  did  yon  see 
pnssf 

Mrs.  Darby,  T  Saw  them  hurrying  him  on 
board  the  boM,  but  I  did  not  go  any  further 
than  orer  Sgafnsi  my  own  d<Mr;  hot  when 
they  were  tttrnlttg  the  bosi,  I  heard  him  cry 
out,  but  what  he  Aid  I  know  not. 

Xnttiam  Dupree  sworn. 

Mr.  Va^nm.  Giretti«c<5onntdf  what  you 
know  of  this  M&fltt'. 

Dupree,  Ob  Snndsythe  iM  of  January 
lifSt  I  wss  at  the  rfgn  of  the  fL\ttf§  Head,  upon 
the  right-hmld  side  of  the  Htd  Lioft  is  you  go 
down  to  the  Hot  Well,  with  tkf^i^i  Of  mine,  a 
man  th«l  works-  with  me,  drinking  a  pint  of 
tffte ;  theitaf  was  a  youngwom&tt,  she  Was  r«ad- 
iifg  at  the  Wtnddw.  Sfat  said,  she  hesrd  a 
grant  outttry ,  we  heitrt  the  same.  We  WeAft  oiit, 
siw  a  comptfny  of  m^  forcing  k  gonlSemao 
niong ;  I  !few  caiptain  Groodere  the  prisoner  at 
the  brtr  oomfHg  behind  tfaem :  when  tbey  came 
down  to  Sorfgginr'ff  Sfip,  thej^  gsv^  out  a  re- 
]lort,  that  the  gentlitman  had  murdered  a  man 
on  bonrd  a  Main  of  Warr;  and  they  Were  taking 
faim  on  boaM  fbr  jdstice.  Tbey  put  biiri  on 
board  the  yawl,  and  ca|itaitt  Gdodere  stood  by 
whilst  tbey  did  it.  The  gentleman  Cried  out, 
For  God's  sake  go  and  acqtnrint  Mr.  Jarrtt 
9milh,  fbr  I  am  undone,  they  ^ilf  murd^t^  ofe. 
}wenthito  the  house  igshr;  the  peopte  ad- 
iPised  me  to  go^  to  Mr.  Jarrit  Smith,  and  inform 
him  of  if :  as- 1  came  hoiiie  f  cHlled  at  Mr. 
flNirtrtif'k,  M((  fotd  him  whAt  I  had  seen  and 
llsard^  add  h«  told  me  he  would  se«  about  it. 

M¥.  Femon.  Fd  be  glad  tb  kDO#  wfaahcfT 
ii|M)n  the  gentleman's  crying  out  you  saw  any 
thing,  and  what,  done  So  bim  ? 

Dupree,  I  saw  the  captain,  the  prisoner  at 
tfie  barM>ut  bis  band  and  stop  birmouth. 

Mr.  Ftrmm.  Are  you  positife  you  saw  that  ^ 

Dupree.    Yes,  1  km. 


I 


Theodore  X^urt^  Master  of  the  Ship,  sworn« 

Mr.  Vernon.  Will  you  tell  Mr.  Recorder 
and  the  jury  what  you  know  concerning  the 
death  of  sir  John  Dineley  Gkwdere? 

7.  Court.  On  the  Igth  of  January  Htft,  be- 
ing Sunday,  theharge  weht  up  to  fetch  captain 
Gtoodere  from  Bristol,  and  al)out  seren  df  the 
dock  in  the  ereninff  he  came  on  bonrd,  and 
when  he  came  into  the  gangway,  says  he.  How 
do  you  all  do,  gentlemen  r  Ezcnse  me,  gen- 
llemen,  from  going  the  right  way  tonught,  for 
T  hare  brought  an  old  mad  feltow  on  board,  and 
1  must  take  care  of  him.  I  saw  a  gentleman' 
with  a  blad^  cap  coming  up  the  snip's  side, 
and  his  groans  shocked  me,  so  that  1  could  not 
help  him ;  he  looked  moch  surprized,  as  a  per-^ 
son  used  ill :  as  soon  as  he  was  on  hoard,  he 
was  taken  into  custody,  and  carried  by  the  cap- 
tain's orders  down  to  the  cock- pit,  and  pat  into 
the  purser's  cabbin,  and  a  centinel  ordenhl  npoii 
bim ;  and  I  saw  him  no  more  at  that  time. 
Next  morning  I  was  told  that  the  captain's  bro- 
ther was  murdered,  and  that  the  captain  had 
giren  Charles  White  and  Mahooy  ware  to  go 
on  shore* 

Mr.  Recorder,  By  whose  direction  was  li^ 
put  into  the  purser's  cabbib  t 

T,  Court,  The  captain  himseff  Went  down, 
and  see  them  put  him*1n. 

f/if,  Vernon,  Wh^reabbut  in  the  Miip  is  the 
purser's  cabbin  ? 

T,  Court,    In  the  cock- pit. 

Mr.  Vernon.  Was  it  a  placis  WlH^  gentle^ 
men  who  came  on  board  commonly  by  r 

T,  Court.  No,  nobody  bad  Uid  in  it  fbr  i 
considerable  time.  Tb%  next  momine  tfaik' 
ooOper  met  me,  and  said,  Here  is  fine  Mng# 
to-night,  Mr.  Court !  Why,  what  is  the  sMter, 
stfd  I  ?  Why,  saM.h«,  about  three  o'dock  this 
momingtbey  W^t  dbWn  and  ranrdeM  tir 
John.  Th^  sMp  ^atr  hi  an  oprom* ;  fhe  eoojaer 
said,  if  fttr:;P^y  (tlid  H^timanf)  tlld  notk- 
cure  th^  Ca'ptKin,  be'  would  writ^if  to  th^  bbard: 
we  had  tfererkl  cofasnitaffions  in  the  sfif^  aAoot 
it.  The  captain  Mnt  fbr  ihe  to  breakfast  with 
him ;  I  accepted  of  hii  tt^titation :  f  can't  say 
but  he  behared  with  a  very  good  name  to  afi 
the  people  cm  board.  About  ten  o'doek  Mr. 
Perry,  myself,  and  the  other  officers^  with  the 
cooper,  Odnsulled  ahoui  during  tb^'  ea^taia. 
Mr.  Perrt  diution^a  ds  not  to  be  too  hot ;  fbr. 
said  be,  if  wersiteuye  tfa«  captaih  beA^Te  we  know 
sir  John  is  d^ead,  I  ^hall  be  bTpk^,  andf  ytw  tk^ 
We  sebt  fbr  the  dirn^er,  and  dikired  bite  fs^ 
^  down  and  op^o  tne  cabbin*  door,  the  centind 
Who  stood  there  hating  sdd  it  was  lock'd ;  tifk 
caro^nter  Went  down,  opened  fhn  cabbili-doort 
anu  came  up,  and  said  sir  John  wsts  murdettt; 
and  that  belay  on  his  lefi-sidte,  With  his  leg  v^ 
crooked.  I  told  theiA,  gefatiemenv  there  ia(  dk^ 
thing  to  be  done  b«fuff  Ae  coroo^  comes ;  aHf 
therefore  WS  tiiv^t  dot  touch  bim :  whkrenpdtf 
the  door  was  ordered  to  be  fhstened  op:  Wi 
tUen  consulted  boW  to  take  the  captain,  aad  r 
method  was  agreed  ok  fbr'  that  pnrnosiu  AaA' 
assoon  as  the  cirptaitt  was  taken,  hededkiei 
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be  wu  imiooeot  of  it,  thai  lie  knew  not  tiMt 
hie  Mother  was  mardered.  Wbeo  the  coroner 
caoie,  I  lew  the  deceased,  and  my  heart  aohed 
ibr  huB. 

Mr.  Recorder.  Who  was  it  put  the  centinel 
upon  sir  John  ? 

T,  Court.  The  captain  ordered  it  to  be  done. 

Iflr.  Venum,  Is  it  usual  to  place  a  centinel 
al  the  purser's  eabbin-door? 

T,  Court.  No,  it  is  not ;  unlaw  these  be 
flomebodv  there  under  confinement 

Mr.  Vernon,  Is  there  any  other  cabbin  neai 
the  purser's  f 

I.  Court,  Yes,  there  is  the  slop^ioom  josft 
by ;  there  the  cooper  and  his  wifh  lay  that 
niffht:  there  is  just  a  little  partition  of  about 
huf«'inch  deal,  parting  the  slop -room  from  the 
place  where  sir  John  lay  confined. 

Mr.  Vernon.    FrtLj^  will  you  tell  us  whether 

any,  and  what  discourse  passed  between  Mr. 

Goodere  and  you,  about  niling ;  and  when  it 
p 


thrown  the  wateh  into  the  faalt  Upon  which, 
by  the  order  of  Mr.  Alderbian  Day,  I,  with  a 
mason,  opened  the  Tault;  where,  on  search,  I 
found  the  watch,  and  took  it  out.  Here  is  the 
watch ;  but  whose  it  b,  1  know  not. 

Mr.  Vernon,    Now  f  desire  that  watch  mar 
be  diewn  to  Mr.  Court. 


T,  Court,  Sir,  in  the  morning  he  asked  mp, 
Will  the  wind  serre  to  sail  ?  He  said,,  he  bad 
another  pressing:  letter  from  the  lords  of  the 
admiralty  to  sail  as  soon  as  possible.  I  told 
him  that  the  wind  was  west-south-west,  and 
that  we  could  not  go  out  to  sea ;  for  no  pilot 
woold  take  charge  of  the  ship,  I  believed.  And 
as  this  is  a  harbour  where  a  pilot  is  allowed,  I 
don't  pass  for  this  place ;  otherwise  I  mu«t  hfve 
obsenred  his  orders. 

Mr.  Vernon,  Did  he  acquaint  you  how  lar, 
fig  to  what  part,  he  would  have  von  sail  f 

T,  Court,  Yes,  he  said,  if  he  got  no  fur* 
ther  than  theHolmes«  he  did  not  care;  and 
-asked  me,  if  it  was  safe  riding  there.  1  told 
bim,  itwaanot ;  for  it  was  foul  ground  for  such 
a  ship  as  ours. 

Mr.  Recorder,  Mr.  €kKidere)  wiU  you  ask 
this  witness  any  questions  P 

'  S,  Goodere.   What  cabbins  are  there  in  the 
eock-pitf 

J*.  Court,  I  knew  no  cabbins  there  but  the 
purser's  cabbin  and  tbe  slop- room,  &c. 

Mr.  Vernon,    Call  Mr.  Williams. 

Willwm  Williams  sworn. 

Mr.  Vernon,  Mr.  Willieais,  have  you  a 
watch  in  your  pogseisioa  beloQgiog  to  Mr. 
Goodere? 

Williana,  I  have  a  watch  inmy  posMssion. 

Mr.  Vernon,  Please  to  produce  it,  and  let 
i»  know  how  you  came  by. it? 

WUliamtM  I^haii  itfirom  a  vault  in  Back* 
street. 

Mr.  Vernon,  How  came  it  to  be  searched 
for  there  P 

WUUami,  The  night  this  thing  was-  under 
examination,  I  was  at  the  Council^house,  and 
Caliiford  who  keeps  the  Brockware-^boaton  the 
Beck,  was  there  under  examination:  he  then 
reported  that  there  was  a  watch  and  some  o^ 
scy  left  in  his  bouse :  upon  which  a  jMrson  wa8« 
sent  down,  and  Culliford's  wife  at  first  denied 
the  watch,  but  not  the  money ;  but  at  last,  after 
dead  ezaminatiouy  she  confessed  thatahe'faad' 


[The  watch  is  delivered  to  Mr.  Court.] 

Mr.  Vernon,    Now  you  have  kioked  upon 
I  the  watch,  tell  us  if  you  can,  whose  it  wasf 

T,  Court,    I  can't  swear  positively  to  it ; 
;  but  I  believe  it  was  the  captain'a  watch ;  he 
had  such  a  one. 

Mr.  Vernon,  Did  Mr.  Goodere  use  to  carry 
a  gold  watoh  about  him  f 

T,  Court,  The  captain  did  not  usually  wear 
a  |poId  watch :  but  I  have  seen  such  a  watch  an 
thsa  is,  hanging  up  in  the  captain's  cabbin.  I 
believe  it  to  be  the  same. 

Ms.  Recorder,  Mr.  Court,  you  were  asked 
by  Mr.  Goodere,  how  many  cabbina-thape  are 
in.  the  cock- pit  P    * 

T.  Court,  There  is  the  steward's  room,  the 
puraer's  cabbin,  and  the  slop-room. 

&  Goodere,    Where  is  the  steward's  room  ? 

T.  Court,  That  ia  the  place  where  the  eon- 
\  tinel  stands ;  and  there  is  a  place  on  the  other 
side  where  the  aurgeon  lies. 

S,  Goodere,  What  persons  were  in  tbat^ 
place  that  night,  dCfyou  Icnow  P 

T.  Court,    The  surgeon,  I  suppose. 

8,  Goodere,  What  other  penons  were  in 
anyother  of  the  cabbins  that  ni^ht  P 

T.  Court,    The  cooper  and  hia  wife*. 

S,  Goodere,    Has  tbe  cooper  a- wife  P 

T,  Court,    1  believe  so. 

8,  Goodere,  How  long  before  the  Idth  of 
Januarv  did  you  new-moor  the  ship  P 

T.  Court,    Thursday  the  15th  ot  January. 

S.  Goodere,    How  were  the  bearings  then  P 

T,  Court,  (Looking  on  his  journal.)  Posset- 
point  west  by  south,  Denny- island  north-west 
and  by  west,  distant  by  computation  about  four 
miles :  and  the  point  to  tbe  westwardof  the 
Hole's  mouth  south  south-east. 

Mr.  Recorder.  Were  those  tbe  bearings  on 
the  18th  too  P 

T.  Court,  I  know  no  difference;  it  is  said 
here,  ditto  18th  i-if  there  had  beenaoyvaria*' 
tion,  I  should  hare  taken  notioeofit* 

Mr.  Vernon,  In  what  part  of  the  river  did 
the  ship  lie  when  sir  John  was  murdered  P 

T,  Court,  She  lay  in  King  Road. 

S,  Goodere,  De  you  know  the  Denny  P 

7,  Court,  Yes,  I  do. 

8,  Goodere,  Suppose  there  wee's  strait  line* 
drawn  from  the  south  comer>  of  that  ishiml  to 
the  north  part  of  the  witerof  Aven^  would  ith*' 
ship  Ruby  have  been  on  the  east  or  west  part" 
of  that  line  P 

T,  Court,  As  to  that  I  am  'not  a*  judge,  niH 
leas<  I  saw  a  strait  line  drawm 

}At.  Recorder,  Mr^  Courts  heiFlon|^did'the- 
ship  contintte  in  this  moerisff  P  -  ^ 

jf. Court,    I  new-moored  the shipths fiNm 
day  following. 
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S.  Goodere.  Did  the  wikid  then  blow  euterly 
•r  westerly  P 

T,  Court,  The  wind  blew  hard  westerly  the 
Sanday. 

S.  Goodere.  As  to  the  distance  from  the 
Deooy,  I  believe,  you  >are  rig^ht  enough  ;  but  1 
have  a  gentleman  here  who  hath  taken  a  sur- 
Tey  of  the  river :  and  the  situation  of  the  ship, 
as  it  lay  Sunday  the  18th  of  January,  was  in 
llhe  river  Severn,  very  far  eastward  of  the  water 
of  Avon. 

Mr.  Vernon,  Mr.  Reoorder,by  Mr.Goodere's 
present  enquiries,  he  seems  to  be  pottiag  his 
and  his  lellow- prisoner's  defence  on  the  points 
of  the  compass;  I  hope  be  has  some  better 
point  to  go  on :  for  if  not,  these  I  doubt  will 
stand  him  in  very  little  stead.  It  appears  in 
proof,  that  the  ship  was  stationed  in  King- road, 
when  this  murder  was  committed :  now  KJog- 
road,  we  all  know,  has  been  all  alon^  reputed 
and  allowed  to  be  within  the  local  limits  of  the 
city  and  county  of  Bristol ;  and  the  city  pro* 
cess  runs  thither,  which  shews  it  to  be  within 
the  franchise  of  the  citv ;  and  the  sheriffii  of 
Bristol  do  there  constantly  execute  writs  and 
other  process  from  above,  which  shews  it  to  be 
within  their  bailiwick  as  a  couoty,  whose  bounds 
and  circuit  are  best  ascertained  and  pointed  out 
by  reputation  and  com^entaueous  usage,  which 
ftand  as  perpetual  monuments  of  their  limits, 
after  other  marks  are  effaced  or  obscured  by 
time. 

Mr.  Shepkard.  I  don't  at  all  question  but  this 
city  has  great  powers,  and.  its  limits  are  un- 
doubtedly set  forth  by  charter. 

Mr.  Vernon.  1  should  be  very  sorry  to  find 
the  juriidiction  of  a  city  (whose  rights  are  dear 
to  me  as  my  own)  shaken  by  a  side-wind, 
and  hope  an  attempt  of  this  nature  will  not  be 
auffered. 

Duncan  Buchanan  sworn. 

Mr.  Vernon.  J  think  yon  were  one  of  the 
company  that  was  at  the  White  Hart  upon 
Tuesday  the  12th  of  January  last  ? 

Buchanah.  Yes,  Sir. 

Mr.  Vernon.  Will  you  give  account  by 
whose  directions  you  came  up  there  ? 

Buchanan.  On  Tuesday  the  ISth  day  of 
January  last  the  boat  and  batge  were  onleied 
up  to  Bristol ;  but  upon  what  account,  I  knew 
not  I  was  ordered  to  go  to  the  White  Hart  to 
attend  the  captain,  and  there  was  Mahony  and 
the  privateer's  men  drinking  hot  flip.  Iknew 
nothing  of  what  they  were  upon.  I  saw  a 
l^tleman  come  out  of  Mr.  Smith's,  I  suppose 
It  was  sir  John  Dineley  Goodere ;  he  mounted 
his  horse,  and  had  pistols  before  him,  and  his 
servant  followed  him  with  pistols  also.  Then 
some  of  the  men  ran  out ;  and  captain  Goodere 
went  out  aiW  them,  and  ordered  them  to  follow 
the  gentleman.  1  staid  there  till  the  capUin 
came  back  again ;  and  f  know  nothing  more 
of  what  was  said  Or  done  then. 

Mr.  Vernon.  Will  you  give  an  account  what 
liappened  on  the  Sunday  following  ? 

Buehanan*  On  Sanday  the  1^  dny  of  Ja* 


nnary  about  seven  o'clock  in  the  evening  the 
barge  came  along-side  the  ship  with  the  gen- 
tleman in  it,  1  stood  in  the  gang- way  to  receive 
him  ;  when  he  came  up,  I  heard  him  to  make 
a  moan,  and  the  captain  said,  1  have  brought  a 
madman  on  board,  bring  him  along,  I  will  bring 
him  to  his  senses  by- and -by.  1  saw  them 
take  him  along  the  gan^-way.  You  must  not 
mind  what  he  says,  said  the  captain ;  and  be 
was  ordered  down  to  the  purser^s  caJrfnn;  I 
was  ordered  centinel  there.  About  twelve 
o'clock  the  captain  sent  for  me  to  oome  up  to 
him,  and  1  laid  down  my  sword  and  went  op* 
and  Mahony  was  there  with  htm;  and  there 
was  a  bottle  of  rum  and  a  glass  before  them : 
the  captain  asked  me  to  drink  a  dram,  I  thank- 
ed him  and  drank.  He  asked  me  how  his  bro- 
ther was?  I  told  him  he  groaned  a  little  ;  says 
the  captain,  I  know  the  reason  of  that,  he  ts 
wet,  and  1  am  coming  down  by-and-by  to  shift 
him  with  .dry  stockings :  so  I  left  the  captain 
and  Mahony  together.  Some  time  after  the 
captain  came  down  to  me,  as  1  was  at  my  post 
at  the  purser's  cabbin  ;  he  asked  if  has 
brother  made  a  noise  ?  I  told  bin)  no :  upon 
which  the  captain  listened  a  little  time  at 
the  door,  and  then  said,  Give  me  the  sword, 
and  do  you  walk  upon  deck ;  for  I  want  to 
speak  to  my  brother  in  private.  Soon  after  thiSg 
Mahony  went  down,  and  very  soon  after  Ma* 
bony  was  down,  I  heard  a  great  struggling  in 
the  cabbin,  and  the  gentleman  cry  out  MoiSer ! 
I  then  thought  the  gentleman  bad  been  in  one 
of  his  mad  fits ;  but  now  1  suppose,  they  were 
then  strangling  him.  As  I  was  wallung  to -and- 
fro  in  the  gun-room,  I  looked  down,  and  saw 
the  captain  take  the  candle  out  of  the  laotbom, 
which  was  hanging  up  there,  and  he  gave  the 
candle  into  the  cabbin. 

Mr.  Recorder.  Where  was  Mr.  Goodere 
when  yon  heard  the  cry  of  mnrder  ? 

Buchanan.  In  the  cock -pit  by  the  purser's 
cabbin-door,  with  the  sword  in  his  hand. 

Mr.  Recorder,  What  time  of  the  night  was 
this? 

Buchanan.  Between  two  and  three  o'clock  ; 
I  lighted  a  candle  at  the  lanthorn  in  the  gun- 
room, and  was  going  down  to  the  captain  with 
it,  as  supposing  him  to  be  without  light ;  and 
as  I  was  going  down  with  it,  the  captain  held 
up  his  sword,  waved  it,  and  said,  Go  back,  and 
stajr  where  you  are. 

Mr.  Recorder.*  Yon  said,  that  sir  John  Dine- 
ley cried  out  Murder !  Was  that  before  yon 
OTOTcd  the  candle  to  the  ci^itain  ? 

Buchanan,  Yes,  Sir ;  it  was  before. 

Mr.  Recorder,  How  long? 

Buchanan.  About  a  quarter  oFan  hour. 

Mr.  Recorder.  How  long  did  the  cry  of 
mnrder  continue  ? 

Buchanan.  About  three  or  four  minutes: 
soon  after  the  captain  had  ordereti  me  to  keep 
back,  he  called  for  a  candle,  and  I  carried  one 
down,  and  he  gave  me  the  sword,  and  bid  me 
stand  upon  my  post ;  and  said  he,  if  my  bro- 
ther makes  any  more  noise,  let  him  alone  and 
aead  forme;  and  he  locked  the  purser's 
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door,  and  took  the  lc«jiiway  wiib  him :  and  in 
the  moroiDgf  tlie  doctor's  mate,  the  cooper  and 
I  gooavked  together  about  it ;  and  1  was  wU- 
lioff  to  know,  it'  sir  John  was  dead,  or  not: 
and  when  we  peeped  into  the  cahbin,  we  saw 
bim  iyin^  in  a  very  odd  sort  of  a  postare,  with 
bia  hat  ofer  his  face,  and  one  of  his  legs  lay 
crooked:  upon  fvhich  we  concluded  he  was 
dead. 

Mr.  Recorder,  How  long  were  you  off  your 
post  from  first  to  last? 

Buchanan.  1  can't  tell  exactly. 

Jllr.  Recorder,  Recollect  as  well  as  you  can. 

Buchanan.  About  three  quarters  of  ao  hour. 

Mr.  Recorder.  And  could  you  see  who  was 
at  the  purser's  cabbio-door  all  that  time  ? 

Buchanan,  Yes,  Sir;  I  saw  the  captain 
Bland  at  the  foot  of  the  ladder  at  the  door, 
with  a  drawn  sword,  from  the  time  I  went  up 
to  the  time  I  came  down  again  ;  he  locked  the 
door,  and  carried  the  key  away  with  him. 

Mr.  Vernon,  Pray,  were  there  any  bolts  on 
the  ptirser's  cabbin-door  ? 

Buchanan,  Yes,  there  were  bolts  on  the 
door ;  they  were  pot  on  soon  after  sir  John 
came  on  board :  sir  John  was  in  that  cabbin 
when  they  were  nut  on. 

Mr.  Vernon,  You  say  yon  heard  a  noise  and 
Milcry  of  murder,  how  lar  were  you  from  the 
cabbtn-door  when  you  heard  that  cry  of 
SDurderP 

Buchanan,  I  was  walking  to- and -fro  the 
pm-room. 

Mr.  Vernon.  How  far  is  that  firom  the  purser's 
eabbin-door  ? 

Buchanan,  As  far  as  I  am  from  you. 

Mr.  Vtrnon,  liVhom  did  you  see  go  into  the 
purser's  cabbin  to  sir  John  ? 

Buchanan.  I  saw  Mahony  go  in  there. 

Mr.  Vernon,  Did  you  see  any  other  person 
go  in  besides  Mahony? 

Buchanan,  No,  laid  not;  I  saw  Mahony  go 
^1  just  before  the  cry  of  murder,  but  no  other 
peison. 

Mr.  Vernon,  Do  you  know  any  thing  about 
aecoring  the  captain  ? 

Buchanan,  Yes,  I  will  tell  yon  what  hap- 
pened then.  We  went  and  secured  him.  As 
soon  as  he  was  laid  hold  of,  he  cried  out.  Hey  \ 
bey!  whatha?eI^one?  We  told  himhisbro- 
ther  was  murdered,  and  that  he  had  some  eon- 
€9eni  in  it.  He  said.  What  if  the  Tillains  have 
mnrdered  my  brother,  can  I  help  it  ?  I  know 
nothing  of  it. 

S.  Goodere,  Did  you  see  me  in  the  cabbin 
at  all? 

Buchanan,  No,  Sir,  I  don't  say  you  were  in 
the  cabbin. 

Mr.  Recorder,  Mr.  Goodere,  the  witness 
does  not  say  he  saw  you  in  the  cabbin,  but  at 
the  door,  and  with  a  sword  in  vour  hand,  and 
that  you  handed  in  a  light  aner  the  cry  of 
ranxder  was  o?er. 

S,  Goodere,  1  conid  not  have  been  in  the 
eabbin  without  Buchanan's  seeing  me  go  in, 
because  he  stood  at  the  bulk-head  of  the  gun- 
loom. 

VOL.  XVII. 


.  Mr.  Reeardern   Mabooy,  will  you  ask  (hia 
witness  any  qrfestions  ? 

Mahony,  Are  yon  certain  that  I  was  in  the 
eabbin  when  you  heard  the  groans  ? 

Buchanan,  I  am  positive  you  were  there  in 
the  purser's  cabbin,  when  1  hoard  the  murder 
cried  out, 

Daniel  Welter  sworn. 

Mr.  Vermm,  1  think  yoaare  tlie  carpenter 
belonging  to  the  Ruby  man  of  war  ? 

Weipfr,  Yes,  Sir,  I  am. 

Mr.  Vernon.  Give  an  acooimt  0  Mr.  Re< 
corder  and  the  jury  of  what  you  know  rehit- 
ing  to  this  business. 

WeUer.  The  18tb  of  January  las^  about 
seven  o'clock  in  the  evening,  the  captain  came 
on  board  in  the  barge ;  as  I  attended  him,  I 
observed  he  seemed  in  a  pleasant  humour,  he 
came  upon  the  deck  at  once,  and  said  he  had 
brought  a  poor  crazy  man  on  board,  who  had 
been  the  ruin  of  himself  and  family,  and  that 
he  had  now  brought  him  on  board  to  take  care 
of  him :  he  took  him  down  to  the  cock-pit, 
and  having  been  there  a  little  while,  on£of 
mv  people  came  and  asked  for  some  bolts ;  I 
asked,  VVhatfor?  He  told  me,  it  was  to  put 
on  the  outside  of  the  purser's  cabbio-door,  to 
bolt  the  crazy  gentleman  in.  I  gave  him  a 
boH;  afler  he  had  nailed  it  on,  he  came  and 
wanted  another :  I  had  another,  gave  it  to,  him, 
and  went  down  to  see  the  bolts  put  on.  Sir 
John  cried  out.  What  are  you  doiug,'DaiIing 
the  door  up?  I  .answered,  No.  I  ordered  the 
door  to  be  opened,  to  turn  the  points  of  the 
nails.  The  door  being  opened,  sir  John  asked 
whether  the  carpenter  was  there  ?'  I  told  him 
1  was  the  man.  The  centinel  told  me  no- body 
must  go  in  there ;  however,  I  went  in,  white 
they  turned  the  points  of  the  nails.  Sir  John 
bid  me  sit  down,  and  asked  me,  What  does 
my  brother  mean  by  bringing  ine  on  board  in 
this  manner,  to  murder  me?  No,  Sir,  says  1, 1 
hope  not,  but  to  take  care  of  you.  He  asked 
me,  if  his  brother  told  me  that  he  was  mad  ? 
1  saw  no  more  of  him  till  next  morning. 

Mr.  Vernon.  And  what  did  you  see  then  ? 

Weller.  Next  morning  the  lieutenant  sent 
me  down  to  see  if  sir  John  was  dead.  I  yvent 
down,  and  asked  the  centioel  for  the  key ;  he 
told  me  the  captain  had  been  there  in  the 
night,  and  had  taken'  away  the  key  in  his 
pocket.  I  broke  open  the  cabbin  -door,  and  sir 
John  was  lying  on  one  side  dead,  with  bis  right 
leg  half  up  bent,  his  hat  was  over  his  face„ 
with  blood  bespattered  about  bis  mouth  and 
nose.  I  went  directly  up,  and  told  the  lieup 
tenant  of  it. 

Mr.  Recorder,  By  whose  orden  did  you  put 
the  bolts  on  the  door  ? 

Weller,  One  of  my  people  came  to  me  for 
bolts,  and  told  me  he  was  ordered  hj  the  cap- 
tain to  put  the  bohs  on  \  and  none  of  them  eve^ 
came  for  any  thing  to  be  done,  without  an 
order  of  an  officer. 
X  Edward  Jones  sworn. 

Mr,  Vimon,  Mr.  Jones,  I  think  you  are  the 
cooper  of  the  ship  Ruby  ?'^Jonc$,  xes,  Sir. 
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Mr.  F^f%im,  Were  y^ti  on  botrA  apen  Son- 
day  the  18th  of  January  last  ? 
'  joneg.  Yes,  Sir,  I  was. 

Mr.  Vernon.  In  what  cabhin  did  yon  He  thai 
night  f 

Jonet.  I  had  no  tabbin,  botl  made  bM'to 
lie  in  the  slop-room  thai  nighty  hating  my 
wife  on  board. 

Mr.  Vernon.  Pray  what  ia  that  yon  eaH  the 
^loD-room  ?— .Kmkt.  ft  isHkeaeabbia. 

Mr.  Vernon.  How  iwar  ia  tha  dop-room  to 
the  pifrtei's  cabUn? 

.  Jonet.  Kotfajni^  hot  a  thin  deal-partitiott  parts 
it  from  the  purser's  cabbin; 

Mr.  Vemau.  WiH  Ton  relate  to  Mr.  Re- 
^ordtfr  and  tlie  jaiy,  what  yon  know  about  the 
ttinrder  of  Mr.  Goodere^  brother}  teil  the 
irholeyon  know  conoeming  it. 

yone$.  About Wedneaday  or  Thnradaybefbre 
ibis  happened,  the  captain  said  to  me,  Cooper, 
g«t  this  purser's  cabbin  cleaned  out,  for  be 
mid  be  erpected  a  gentleman  shortly  to  come 
•n  tioat'd.  1  cteao^  it  out;  and  on  Sunday 
etettiq^  the  gentleman  came  on  bonrd,  when 
the  people  on  deck  cried,  Cooper,  shew  a 
Kgkt.  1  brought  a  light,  saw  the  captain 
^in^  down  the  cbck-pit  ladder,  the  gentleman 
^as  nauled  down :  he  complained  of  a  pain 
in  his  thi^h  by  their  hauling  him  on  hoard. 
The  captain  aisked  him,  if  he  wduhl  hate  a 
•^  dMm  ?  He  said  no ;  ibr  he  had  drank  noAilnff 
but  water  for  two  y  eara.  The  captain  ordered 
Mahofft  a  dram ;  lie  drank  it;  lie  also  ordered 
ene  Jack  Lee  to  put  two  bolts  on  the  purser's 
eabbin-door.  The  ^^entleman  walked  to-aud- 
llro  the  purser's  cabbin  while  they  were  naiKng 
tte  bolts  on.  He  wanted  to  speak  with  one  of 
fhe  officers.  The  cardenter  toM  him  he  was 
the  carpenter.  Says  the  geDtleman,  Do  yon 
Understand  what  my  brotlSr  Sam.  is  going  to 
do  with  meP  Ana  said,  His  brother  bad 
brought  hhn  on  board  to  murder  him  that 
night.  The  carpenter  said,  He  hoped  not,  but 
what  was  done  was  for  his  good.  The  captain 
said.  They  must  not  mhid  what  his  brother  said, 
for  he  had  been  mad  for  a  twdte-month  past. 
And  the  captain  went  up  again,  and  went  into 
the  doctor's  room.  I  went  m  bed  about  eight 
dVlock.  Some  time  about  eleten  o'clock  at 
night  1  beard  the  gentleman  knock,  and  said, 
He  wanted  to  ease  himself;  to  which  t|ie  eon- 
fine!  gate  too  mamier  of  heed.  Is  it  not  a 
shame,  said  he,  to  keep  a  gentfeman  in,  after 
tfin  manner?  At  tot,  aome  other  person  spcdce 
to  the  centinel,  «nd  saj^s.  Why  dont  you  go 
op  and  acquaint  tbeeaptaln  of  it,  that  the  gen- 
^eman  may  ease  himself  P  Soon  after  Mahony 
^mes  down  irith  a  bucket,  for  (he  gentleman 
to  ease  himselt  Mahooy  suit  down  in  the 
Cabbhi,  and  he  and  the  gentieiiian  had  a  gneat 
deal  of  discourse  together :  the  gentleman  said 
«he  had  been  at  the  East-Indiet,  and  tokl  tphat 
he  had  got  for  hismMt;  and  Mahonyimid, 
•ome  by  good  friends.  I  heard  the  gentleman, 
after  Mahony  was  gone,  pray  to  God  to  be  his 
comforter  under  bis  afflictions.  He  iaid  to 
lumiel^  he  knew  that  he  was^ng  to  be  mur- 


dered, and  prayed  that  it  might  oome  la  Hgln 
by  one  means  or  i^nother.  I  took  im  MMiceor 
it,  beeaose  I  thought  him  a  cney  ■■».  I 
tlept  a  Utile,  and  tfbout  tipo  or  three  e^chidc 
my  wife  waked  me.  She  said,  Doii%  you 
bear  the  noise  that  is  made  by  the  gentlemaar 
1  beliete  they  are  killing  him.  I  thed  beard 
him  kick,  and  cry  out.  Here  are  twenty  gui- 
neas, take  it;  don't  murder  me;  Mostldiel 
must  I  die!  Omylifo!  and  gate  seteral kecks 
with  his  throat,  and  then  he  was  atiH.  I  get 
up  in  mj  bed  upon  iny  knees;  1  suir  a  light 
glimmering  in  at  the  crack,  and  saw  that  same 
oMn,  Mahony,  irith  a  candle  in  hvi  hand. 
The  gentleman  was  lying  on  one  side.  Cbaiks 
White  was  there,  and  be  put  ont  his  tiand  la 
pull  the  gentleman  upright.  I  heard  Mahony 
cry  ont,  Damn  ye,  let  us  get  his  watch  est; 
but  White  said  he  conld  not  get  at  it.  I  could 
not  see  his  pockets.    White  laid  boM  of  '  ~ 


went  to  tomnling  him  up  to  get  out  his  money, 

watoh; 


unbuttoned  his  breeches  to  get  out 
I  saw  him  lay  hold  of  the  chain ;  While  gate 
MabooT  the  watch,  who  put  it  in  bts  pockety 
and  White  put  his  hand  into  oneof  the  gentle- 
man's  pockets,  and  cursed  that  there  was  ae- 
thing  but  silter:  but  be  put  his  hand  in  the 
other  podcet,  and  there  he  found  geld.  White 
was  going  to  gite  Mahony  the  gold :  damn  ye, 
says  Mahony,  keep  it  till  by-and^by. 

Mr.  Recorder.  lu  what  posture  didair  Jota 
lie  at  that  time? 

Jones.  He  lay  in  a  tery  uneasy  mamier,  widi 
one  leg  up ;  and  when  they  meted  bia,  he 
still  remained  so ;  which  gate  me  a  anspicieB 
that  be  was  dead.  White  pot  his  hand  ia  ano* 
ther  pocket,  took  out  nothing  but  a  pieee  of 

Kaper,  was  going  to  read  it.  I>anMi  ye,  sm4 
lahony,  don't  atand  to  read  it  1  saw  a  per- 
son's hand  oa  the  throat  of  this  gentle! 
and  heard  the  pei'son  say,  Tis  done, 
well  done. 

Mr.  Recorder.    Was  that  a  tiiird 
hand,  or  the  hand  of  Mahony  or  White? 

Jonei.  I  cannot  say  whether  it  waa  a  third 
person's  band  or  not.  I  saw  but  two  pcrsoas  ia 
the  cabbin,  1  did  not  see  tlie  peraon,  for  it  waa 
done  in  a  moment.  1  can^  swear  1  saw  any 
more  than  fwo  persons  in  the  cabbin. 

Mr.  Recorder.  Did  you  take  aotiee  of  te 
hand  that  was  laid  on  sir  John'i  thuMtf 

Jofiet.  I  did. 

Mr.  Recorder  J  Did  it  appear  to  yoa  Ifta  Ibe 
hand  of  a  common  sailor  f  * 

Jonef.  No ;  it  seemed  whiter. 

Mr.  Vervon.  Ypu  hate  seen  two  handh  bcM 
up  at  the  bar.  I  would  a&k  yoa  to  which  of 
them  it  was  mosUike  in  colour? 

Jonei,  I  hate  often  seen  MUoay'e  and 
White's  handti,  and  I  tbought  the  head  was 
whiter  than  either  of  tbeinr;  and  I  think  it  ms 
neither  of  their  hands  by  the  colour  ef  it. 

Mr,  Recorder.  Was  sir  ioha  on  the  Aeor,  m 
on  the  bed? 

Jonee.  On  the  bed;  but  there  was  no  diesis: 
ft  was  a  flock4ied|  and  nobedj  had  l»lii  Ibot  • 
great  while. 


1045]  /or  ih$  Murder  ^Sir  John  G^oUr^  A-  P.  1741* 


ivm 


Mr.  Virwm,  How  long  did  tht  cries  and 
iMttte  wkkb  yoQ  li«ard  coolioiM  P 

Jona.  Not  a  great  while :  be  cried  lUce  a 
person  gwog  oat  of  the  world,  very  low.  At 
nay  hearing  it»  I  would  have  got  out  ja  the 
mean  time^  bat  my  Wife  desired  me  not  to  go, 
for  ahe  was  afraid  there  was  somebody  at  the 
door  that  woaid  kill  me. 

Mr.  V$rmom.  What  more  do  yoo  know  con- 
firming this  matter,  or  of  Mahooy  and  White's 
being  afterwards  put  on  shore  ? 

Ji^asi;  I  heardjsome  talking  that  the  vaal 
was  to  gf  to  shore  abont  four  of  the  clock  in 
the  morning,  and  some  of  ns  were  called  nm 
and  1  importuned  my  wife  to  let  me  go  out.  1 
eailed,  and  asked  who  ia  centinel?  Dusoan 
Buchanan  answered.  It  is  1.  Ob,  says  I,  is  it 
ysNif  I  then  thought  myself  safe.  I  jiim|il 
•ut  m  my  shirt,  went  to  him ;  sa^^s  I,  There 
Jiave  beei^  a  devilish  noise  to-night  in  the 
cabbin,  Duncan,  do  you  know  any  tnipg  of  the 
matter  ?  They  baveceitainly  killed  the  gentle* 
man,  what  shall  as  do  ?  1  went  to  the  cabbin 
4oor  where  the  doctor's  mate  lodged,  asked  him 
if  be  had  beard  any  thing  to-nightF  I  heard  a 
mat  noise,  said  he.  I  believe,  said  T,  they 
have  killed  that  gentleman.  He  said,  he  be- 
lieved so  too.  I  drawed  aside  the  scuttle  that 
looked  into  the  parser's  cabbm  from  the 
meward's  room,  and  cried.  Sir,  if  yon  are  alive, 
•peak.  He  did  not  speak.  I  took  a  long 
aiidi,  and  endeavoured  to  move  him,  but  found 
bn  was  dead.  I  told  the  doctor's  mate,  that  I 
thought  he  was  the  proper  person  to  relate  the 
matter  to  the  officer,  but  he  did  not  care  to  do  it 
tiMo.  If  yon  will  not,  I  will,  said  I.  I  went 
np  to  the  ueotenant  and  desired  him  to  come 
out  of  his  cabbin  to  me.  What  is  the  matter, 
•aid  he  P  I  told  him  1  believed  there  had  been 
SDovder  committed  in  the  cock- pit,  upon  the 
gentleman  who  was  brpugbt  on  board  ktst 
sight.  Ob !  don't  say  so,  says  the  lieutenant 
In  that  interim,  whilst  we  were  talking  about 
H,  Mr.  Marsh  the  midshipman  came,  and  said, 
that  there  was  an  order  to  carry  White  and 
Mahony  on  shore.  1  then  swore  they  should 
net  go  on  shore,  for  there  was  murder  com- 
mitted.  The  lieutenant  said,  Pray  be  easy,  it 
can't  be  so ;  1  don't  believe  die  captain  would 
do  ^nv  sock  thing.  .  That  gentleman  there, 
Mr.  Marsh,  went  to  ask  the  captain,  if  Mahooy 
•ad  Wkite  must  be  put  on  snore?  And  Mr. 
Maish  returned  again,  and  said,  that  the  cap- 
tain said  they  should.  1  then  said,  it  is  ear* 
tainly  tme  that  the  gentleman  is  murdered  be- 
tween them.  1  did  not  see  Mahony  and  White 
that  morning,  becanse  they  were  put  on  shore. 
1  toid  the  lientenaot,  that  if  he  would  not  take 
cnra  ef  the  matter,^!  wouki  write  up  to  the  Ad- 
mimlty,  and  to  the  mayor  ef  Bristol.  The 
iicatenani  wanted  the  captain  Ut  drink  a  glass 
•f  wine ;  the  captain  wonkl  not  come  not  of 
Ihii  cabbin :  then  the  lieutenant  went  io  fimt ;  1 
MBeiwcd  him.  I  told  the  enpiaio,  that  my 
chesl  had  been  brdce  ^P^f  tad  I  dsaired 
jaMMO  might  be  done.  Theft  1  seisml  him, 
•Mi  iwf  nrai  aihem  namn  to  my  mnfimf^ 


Mr.  Recorder.  Mr.  Qoodere,  do  yon  aak  Mn 
Jones  any  questions  ? 

S.  Goodere,  Do  you  know  whetber  the  mid* 
shipman  was  sent  away  on  the  king's  .basioess» 
or  else  only  to  put  those  two  men  on  shore  ? 

Joneu  1  ki|ow  not ;  yon  were  the  captain  of 
the  abip. 

Mr.  Keronicr.  Hsbonys  will  yon  ask  ibtt 
witoem  any  ousstionsP 

Mahomf.  0id  yon  see  me  lay  bands  on  tbn 
gentleman? 

Jone$.  Yes,  I  did,  as  I  \kWo  akeady  relate4« 

Margaret  Jonu  sworn. 

Mr.  reraoii.   Mrs.  Jonas,  pray  acquaint  Mr 
Recorder  and  the  juvv,  what  yon  know  aban 
the  murder  of  air  John  Dinaley  Qoo4sr?  (thn 
gentleman  ordered  by  Mr«  Goodere  into  tbn 
purser's  cabbin). 

Mrs.  Jone$,  About  sevon  o'clock  in  the  tt^- 
iog,  the  18th  of  last  jfanuary,  the  qapttbt 
(having  been  on  shoro)  came  on  board,  and 
came  down  into  the  oock^pit,  and  mked  if  thn 
cabbin  was  clean  ?  Mjr  husband  answered,  Ym. 
On  which  the  captam  gave  ordem  to  bring 
down  the  gentleman ;  and  the  captain  said  19 
the  docUw,  Doctor,  I  have  ^ot  an  old  mad 
fellow  here,  yott  must  doctor  him  up  as  well  ss 
yon  can,  Tliey  hrougkt  the  gentleman  iot# 
*  the  cabbin ;  the  captain  asked  him  how  he  did 
now?  The gjentleman  complained  that  he  had 
a  great  pain  in  ais  thigh,  he  was  hurted  by  tb# 
men's  hauling  him  as  they  had  done.  Tbn. 
captain  asked  him  if  he  would  drink  a  dram  of 
rum  ?  He  answered,  No ;  for  be  umA  he  had 
drank  nothing  bat  waler  for  two  years  past. 
The  captain  gave  a  dram  to  aeveral  psmon* 
there ;  and  he  gave  orders  for  some  sheets  to  h$ 
brought  -,  and  he  said  to  Mahony,  As  bis  cloth w 
are  wet,  do  you  pull  them  off.  And  tbe  geor 
tieman  said  to  Mahony,  Don't  strip  me,  fenow, 
until  I  am  dead.  The  gentlenian  said,  firo^her 
Sam.  what  do  jou  intend  to  do  with  me? 
Tbe  capUin  tola  him,  that  he  brought  him 
there  to  mve  him  from  rotting  in  a  gaol.  Akout 
ten  o'clock  Mahony  was  left  there ;  tbe  gsf^ 
tieman  desired  him. togs';  but  Mahony  mid, 
I  have  orders  to  sbitis  here,  to  take  care  of  you. 
The  gentleman  said  to  Mahon/t  I  Q^P  «>hI# 
by  myself.  Before  the  capUm  went  away* 
ha  bid  Mahony  to  see  If  bis  brother  had 
any  knife  about  him.  The  gentleman  gavf 
up  his  knife  to  Mahony,  <lesired  him  10 
take  care  of  it»  for  it  wm  hit  son's  knifi^ 
The  gentleman  asked  about  the  knife  mf^ 
ral  timm  in  the  mgbt.  About  twelve  o'cknik 
I  went  to  sleep;  iibent  two  o'oktck  f  awaked 
^pain;  I  heanl  the  gentleman  talk  to  Mahoiij, 
hut  Mahony  advised  tbe  gentlaman  |o  go  is 
eleep.  He  said,  I  cannDt  sleep.  Tkey  talknd 
logetker  a  great  while.  Mahony  mid,  I  am  .10 
go  on  share  in  the  momingi  and  if  yon  h/tmo 
any  letberi  to  send  to  jBristo),  1  will  carry  them 
In*  you.  I  hmrd  somebody  my  to  the  genUsK 
flMtty  Yoa  must  tie  still,  and  not  spmk  a  wer4 
lor  yam  lilo.  Some  mimnes  aAof  I  hoard  • 
great  ftvaggHnt ;  vk^il  ^ni%Jil«ii'^totii^ 


» 
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The  ^ntleman  cried  out,  Murder!  help  for 
God's  take!   and  made  sereral  kecks  in  bis 
throat,  as  though  somebody  was  stifling  him. 
I  shook  my  husband,  told  him  that  somebody 
was  stiflingf- the  gentleman.    I  beard  two  peo- 
ple in  the  cabbtn  whispering ;    1  don't  know 
who  thfy  were.     The  gentleman  cried  out 
munler  again,  Help  for  God's  sake »    He  said, 
I  have  twenty  guiueas  in  my  pocket,  here  take 
it ;    mast  I  die !   Oh  my  life !  And  just  about 
that  time,  before  he  was  dead,  somebody  from 
the  outside  offered  to  come  into  thecabmn :  but 
I  heard  one  of  the  persons  on  the  inside  say. 
Keep  out,  you  negro ;   and  then  a  great  noise 
was  made ;    1  thought  the  cabbin  would  have 
been  beat  down.    I&me  tew  minutes  afler  the 
gentleman  bad  done  struggling,  a  caudle  was 
Drought ;   I  §oon  got  up,  and  looked  through 
the  crevice :    I  saw  a  man,  wb6  I  believe  to  be 
White,  take  the  gentleman  by  the  coat,  and 
pulled  him  uprigiit.     I  saw  fflahooy  with  a 
candle  in  his  hand  ;  I  observed  the  other  to  put 
his  hauTl  in  the  gentleman's  pocket.    One  of 
them    said,    Damn    ye,  puU  out  his  watch; 
Then  1  saw  the  pierson  itake  hold  of  the  watch - 
string  and  pull  it  out,  aiid  he  said  to  the  other, 
Here  'tis,  take  it,  aud  put  it  into  thy  pocket. 
Then  one  of  them  put  his  band  in  another 
poCkH,  and  took  it  oat,  said,  Here's  nothing 
but  silver;    and   then   he  searched  another 
pocket,  and  said.  Here  it  is ;   and  pulled  out  a 
green  purse :  soon  after  that,  the  door  was  un- 
bolted, 1  beard  a  person  say.  Where  shall  I 
run  ?  who  1  believe  waa  Mahony ;  and  the 
other,  Charles  White,  said,  Follow  me,  boy. 
And  they  went  to  go  upon  deck  through  the 
batch- hole,  which  is  an  uooommon  wav  ;  and 
that  is  all  I  know.  ^ 

Mh  Recorder.    Mr.  Goodere  and  Nahony, 
do  either  of  you  ask  this  witneis  any  questions? 
S.  Goodere,  No. 
Mahony,  No. 


Jamet  Dudgeon  sworn. 

Mr.  Venum,  Mr.  Dudgeon,  1  think  yon  are 
the  surgeon's  mate  belonging  to  the  Ruby  ? 

Budc^.  Yes,  Sir. 

Mr.  Verwrn.  Give  Mr.  Recorder  and  the 
Jury  an  account  what  you  know  relating  to  this 
matter. 

Dudgeon.  I  am  very  sorry  that  I  shook! 
come  on  this  occasion  against  captain  Goodere, 
because  he  ever  behaved  toivards  me  in  a  gen- 
^1  manner,  the  week  before  this  happened, 
T  was  told  by  one  of  the  officers,  that  the  cap- 
tain  was  going  to  bring  bis  brother  on  board  ; 
and  on  Sunday  the  18th  of  January,  abont  the 
dusk  of  the  evening  the  barge  came  down  to  the 
ship.  I  was  at  that  time  walking  the  qoarter- 
deck;  some  of  o'ur  people  seeing  the  barge 
aiming,  they  said,  Our  captain  is  coming  on 
board  with  his  brother  sure  enough;  bat  in- 
Btead  of  coming  up  the  qoarter-deck,  (he  cap- 
tarn  went  down  upon  the  main-deck)  and  I  still 
kept  walking  on  the  quarternleck,  expecting  lo 
aee  the  gentleman  when  he  went  into  the  great 
WMiin  5  bat  I  aRerwarda  fbond  th«lba» waaor* 


dered  down  to  the  cock- pit.  Soon  after,  I 
went  down  there  myself;  and  the  ctptiin  be*' 
ing  there)  said,  Doctor,  I  have  brought  tmai- 
man  to  you,  I  don't  know  what  we  ibill  do 
with  him,  but  we  must  make  the  bol  of  him 
that  we  can ;  and  Mahony  came  dotrn  like- 
wise :  the  captain  sent  his  steward  for  a  bocde 
of  rum,  Alahony  had  a  dram  of  it  Thecip- 
tain  asked  sir  John,  if  he  would  have  one f  8ir 
John  replied,  No ;  for,  said  be,  I  have  Mt 
drank  any  thing  of  that  nature  for  two  jcuf 
past:  he  groaned  several  times.  There  mi 
then  one  Cole  at  the  foot  of  the  kdder,  t# 
whom  also  the  captain  gave  a  dram;  Ihca 
there  was  a  centiuel  put  upon  the  cabbia-door; 
but  Cole  asked  the  captain  if  he  migfat  go  is, 
and  the  captain  said  he  might  The  old  gci- 
tleman  made  a  noise  as  the  captain  weot  «p 
the  ladder ;  the  captain  told  bim.  We  ksie 
now  brought  you  on  board,  and  will  take  cm 
you  ahall  want  for  nothing.  After  the  eaptui 
was  gone,  Cole  wanted  to  ^  in,  but  the  ceati- 
nel  would  not  let  him ;  telling  htm  that  hii  or- 
ders were  to  let  none  in  but  Mahony :  bowevar 
Cole  went  up,  and  got  leave  of  the  capttio  to 
go  in,  and  hfi  did  go  in.  Sooo  afier  tbii  Ike 
captain  came  down  again  to  the  cock-pit,  arf 
came  into  my  place,  and  sat  down ;  and  ifttf 
talking  of  things  promiscaoQsly,  be  lai^  he 
believed  it  would  be  proper  for  me  to  go  arf 
feel  bis  brother's  pulse ;  or  else,  Doctor,  he 
said,  do  you  chase  to  leave  it  alone  till  to- 
morrow morning  P  I  made  answer,  that  to- 
morrow morning  might  be  the  best  time ;  be« 
cause  the  gentleman  may  be  mach  oonfbset^ 
by  being  brought  down  on  the  water.  Come, 
said  he,  let  us  go  in  now ;  for  I  believe,  it  viH 
be  as  well.  If  you  please.  Sir,  said  1, 1  will ; 
so  the  centinel  opened  the  door,  and  wo  holb 
went  in.  Immediately  at)er,  tlie  captain  wot 
out  again,  and  forthwith  the  door  was  fkA 
upon  me ;  which  very  mach  aurprieed  oie,  to 
think  that  the  captain  should  Inve  me  with  • 
madman,  and  I  observed  tbe  captain  to  pvcp 
through  :  I  then  asked  the  gentleman  what  he 
mostly  complained  of  ?  and  felt  bis  pnlse.  fit 
then  made  some  groans,  and  told  me,  that  he 
had  got  a  great  cold  last  week  at  Bath,  and  thet 
he  felt  a  severe  pain  in  his  head.  1  was  goii^ 
to  ask  him  some  more  questioos,  but  the  eop- 
tain  called  me,  and  said,  DooU  ask  hisfi  laj 
more  questions,  but  only  feel  bis  pulse.  IVi 
the  centinel  opened  the  floor*  and  I  caibe  ost, 
and  the  captain  and  1  went  into  my  plaoe  sffiia> 
Well,  doctor,  said  he,  bow  do  you  fitM  Ul 
palse  ?  Why,  Sir,  said  I,  bis  pnlse  are  veiy  it^ 
guhr.  Why,  said  he,  I  believe  lie  was  prcttf 
much  harried  upon  the  wafer.  Then  theeep 
tarn  went  up  the  ladder,  and  a  little  wbit^  efter 
he  came  down  again ;  there  were  two  mU* 
shipmen  with  ma  in  my  place,  and  wbco  Um 
cajMtain  came  in^  they  went  to  go  out,  bot  he 
deaired  one  of  them  to  stay,  for  bo  kai 
aomothing  to  eay  to  him,  beoaose  bo  was  logo 
up  for  letters  in  tbe  morning:  so  we  sat  dfv^ 
and  talked  of  various  thtnga ;  bat  I  iofixiNd 
theoaptaio,  ibal  theoM  getrtkran haw  W 
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hard  lodffing  to-night.  Wbj,  nid  be,  1  wonld 
piit  another  bed  in  there,  and  have  given  bnn 
elean  sheets,  but  be  vroold  not  hear  any  tbinff 
ef  this  kind.  Then  said  be  to  me.  Doctor,  1 
believe  it  will  not  be  smiss  to  take  an  iDventorv 
•f  every  thing  he  has  about  him,  for  fear  it 
ahoold  be  reported  that  he  is  robbed.  I  replied, 
Sir,  it  my  not  be  amiss.  By-and-bye,  Cole 
came  tumbling  down-  tbe  ladder,  the  midship- 
man opened  tbe  curtain  to  see  who  it  was ; 
Captain,  said  he,  that  b  Cole ;  and  1  then  told 
thai  Cole  had  been  drunk  a  great  part  of  that 
day.  Soon  after  that  the  captain  opens  the 
cnrtain,  and  sees  Mahony  stand  by  the  oentry. 
Mahony,  said  he,  I  thought  you  had  been  about 
the  thing  which  I  sent  you  to  do ;  which  1 
take  to  be  getting  the  money  out  of  the  gentle- 
man's pocket.  No,  Sir,  said  he,  I  cbuse  to  do 
it  after  he  is  asleep.  Very  well,  said  the  cap* 
taio.  Tlien  the  captain  spoke  to  the  midsbip- 
Bian,  and  said,  Mr.  Marsh,  yon  are  to  go  up 
lor  letters  to-morrow,  and  if  any  one  takes  no- 
tice of  what  was  ik>ne  to<day,  yon  may  tell  tbe 
people  that  it  is  my  brother,  and  he  is  very 
BBooh  disordered  in  bis  braios,  and  I  have  p^oK 
Um  on  board  in  hopes  of  getting  relief  for  him. 
Sometioies,  doctor,  says  he,  he  can  talk  as  well 
as  yoo  or  I ;  bnt  at  other  times,  he  is  very 
much  out  of  order.  About  eight  o'clock  I  was 
lor  j^ing  to  bed,  but  did  not  till  an  hour  and  a 
hair  after ;  and  about  tliat  time  sir  John  was 
making  a  great  noise,  and  asking  who  is 
without  the  door,  what  most  I  do  my  affairs  in 
the  cabbin  ?  What  a  shame  is  it  P  Will  not  you 
let  one  have  any  thing  to  do  it  in  ?  But  nobody 
made  any  reply.  Upon  which  I  said  to  the 
ceatioel.  Why  don't  you  answer  the  gentle- 
man P  are  not  you  ashamed  of  it  P  Upon  which, 
I  suppose,  oue  went  up  to  the  captain,  and  he 
eaaae  down,  and  ssid,  he  was  sorry  that  the 
gentleman  should  make  such  a  disturbance ; 
Sut  he  hoped,  that  the  first  ni^ht  would  be  the 
worst :  upon  which  the  captain  went  up,  and 
Vahooy  went  in ;  and  I  heard  the  gentleman 
aod  htm  talking  together,  and  he  asked  Ma- 
hony, what  his  brother  was  going  to  do  with 
lum'P  What^  says  he,  does  he  say  I  am  mad  ? 
Formerly  I  used  to  be  so,  but  now  1  have  not 
tasted  any  tbin£[  stronger  than  water  titese  two 
years.  But,  said  he,  to  be  sure  these  fellows 
are  not  sailors,  who 'attacked  me  this  day ; 
they  are  not  sailors,  for,  if  so,  they  are  sadly 
degenerated  from  what  sailors  were  formerly  ; 
for  I  myself  have  been  at  sea,  and  might  hare 
been  a  commander.  About  half  an  hour  afler 
ten,  1  fell  asleep,  but  was  very  uneasy.  Almut 
twelve  tlie  ceotmel  was  sent  for  to  go  up  to  the 
captain,  bnt  soon  came  down  again ;  and  about 
baJf  an  hour  after  two  I  awaked,  hearing  some 
stir  in  the  cock-pit ;  and  I  heard  Mahony 's 
voice  in  the  cabbin,  saying.  Lie  still  and  sleep. 
Sir.  In  a  short  time  i^ter  that  I  beard  a 
stroggle,  and  sir  Jolin  cried  out.  Here  is  SO 
guineas  tor  you,  take  it ;  must  I  die  ?  And  it 
aeemed  to  me  by  bis  speaking,  that  they  were 
stifling  his  mouth.  Upon  which  the  person 
tvha  stood  ceatry  on  tbe  cabbin  turned  tMkey, 


whereupon  Mahony  cried  out  in  a  terrible 
pncker.  Damn  ye,  Keep  the  door  fast.  Upon 
which  I  spake,  andMd,  What  is  the  matter? 
what  a  noise  is  that?  And  the  person  wh<» 
stood  centinel  made  answer,  Notnittg  at  all^* 
nothing  at  all ;  so  I  lay  still  a  while,  and  all  waa 
pretty  quiet.  A  little  time  after  that,  Mahony 
called  for  a  light,  and  the  cabbin-door  way 
opened,  and  a  Tight  handed  in ;  the  cock- pit 
was  then  in  darkness,  so  all  was  quiet  again  foi' 
some  time.  Soon  after  that  the  cabbin-door  waa 
opened  again,  and  I  beard  as  if  two  or  three 
people  were' coming  out  of  the  cabbin,  an<l 
neard  Mahony  say,  which  way  shall  1  go^ 
And  somebody  made  answer.  Yon  may  g» 
through  the  hatch*  hole.  He  repeated  the 
question.  Which  way  shall  I  go  ?  Ami  the  other 
answered.  By  the  ship-side.  1  then  thought 
somebody  had  leen  murdering  sir  John  sura 
enough,  and  they  are  carrying  off  his  body  that 
way ;  at  the  same  time  a  person  stept  up  the 
COCK- pit  ladder,  and  I  heard  the  captain's  votoe, 
and  he  said,  Cenlry,  if  he  makes  any  more 
noise,  let  me  know  it ;  but  1  thought  within 
myself,  that  be  was  past  that.  Aft^  this  waa 
past,  all  was  pretty  quiet,  and  the  centinel  kept 
walking  without  my  room :  I  was  cautions  of 
speaking  to  him,  not  knowing  who  he  was; 
bnt  soon  after,  one  of  the  captain's  servants 
came  down  to  the  store-room  for  lienor,  and  he 
asked  the  centry,  whether  he  had  made  any 
noise  lately  P  To  which  he  replied.  Yon  may 
tell  the  captain  that  the  gentleman  bath  been  at 
tlie  kick.  About  half  an  hour  after,  the  persoa 
who  was  upon  the  watch  came  to  me,  and  aak^ 
ed,  if  I  had  any  commands  On  shore,  for  the 
boat  was  going  up  P  f  told  him.  No ;  but  per- 
ceiving, by  his  voice  who  it  was,  I  called  hint 
to  come  to  rne  in  the  dark,  and  1  whispered, 
and  said  to  him,  Mr.  Heathome,  here  hath 
been  a  hellish  cabal  to  night,  I  believe  they 
have  murdered  the  gentleman  ;  doth  Mahony 
go  on  shore  P  He  answered,  that  he  did ;  then^ 
said  1,  the  thing  is  done.  I  then  asked  who 
was  the  centry  without  my  door  P  and  be  told 
me ;  whereupon  1  called  the  centry  to  me,  and 
asked  him,  what  noise  aud  cabal  is  this  that 
hath  been  here  to* night  P  He  said.  He  did  not 
know;  but^be  capUin,  said  he,  hath  beea 
down  several  times  to-night,  and  that  he  had 
taken  the  sword  from  him.  Just  after  this,  in 
came  Edward  Janes,  the  -cooper,  and  his  wife, 
shaking  and  trembling ;  and  said.  White  and 
Mahony  had  murdered  the  gentleman  sur^ 
enough.  '  I  told  tbem,  I  did  believe  they  were 
both  going  on  shore ;  and  1  would,  said  1,  have 
you  tell  the  lieuteoaut  what  you  saw  of  the 
matter,  and  let  him  know,  that  1  am  of  the 
same  opinion  with  you :  but  do  you  first  go 
into  the  steward's  room,  and  draw  the  scuttle, 
and  then  you'll  see  whether  he  is  dead,  or  no. 
Upon  which  they  went  and  drawed  the  scuttle, 
and  a  cat  fled  in  theinace,  and  lliey  found  the 
gentleman  lay  in  the  same  posture  as  White 
and  Mahony  left  him.  1  Mien  hid  them  go  and 
tell  the  lieutenant  the  matter,  that  those  fellows 
might  be  prevented  ftom  going  ashore ;  hot 
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yety  said  I,  we  can't  stop  them  neiiber,  iceuig 
tbey  have  ttie  captain's  orders*  Then  went 
>Jooes  up  forthwiin,  and,  I  believe,  told  the  lieu- 
tenant ;  and  I  also  stept  up  to  him  just  alter, 
and  told  him, .  that  I  believed  sir  John  was  ac- 
tually murdered  ;  for,  said  I » there  have  been  a 
terrible  noise  in  the  cock- pit  to  night,  and  the 
captain  himsdf  iras  there  this  morning  when 
'twas  almost  three  o'clock,  and  the  men  that 
were  with  him  are  g;oing  on  shore.  The  lieu- 
tenant answered,  that  he  could  not  stop  these 
men  from  going  ashore,  because  the  captain 
liath  giYen  them  leave ;  so,  said  he,  we  must 
let  it  Sione  till  morning,  to  see  whether  the  gen- 
tleman is  dead,  or  no.  About  eight  o'docK  in 
the  morning  I  went  to  him  again ;  but  be  told 
me  ii  was  best  to  defer  it  till  we  did  see  whe- 
ther the  captain  sends  down  to  him,  or  not  It 
is,  said  he,  no  way  proper  for.  us  to  think  of 
neiaing  the  captain,  till  we  see  that  the  gentle- 
man is  actually  dead,  and  have  reason  to  think 
be  is  murdered.  W  hen  the  captain's  breakfast 
was  ready,  he  sent  for  the  lieutenant  and  me  to 
come  and  breakfast  witli  him :  accordingly  we 
did ;  and  soon  afler  there  was  a  shore- boat 
came  towards  us,  and  then  BIr.  Chamberlayne 
eameon  board,  and  went  to  the  lieutenant's 
eabbin ;  and  the  lieutenant  told  that  gentleman, 
that  they  were  then  going  ta  seize  the  captain, 
for  it  was  believed  that  m  had  been  accessary 
to  the  murder  olT  his  brother.  Immediately  a 
message  was  brought  by  one  of  the  men,  that 
sir  Jonn  was  dead :  upon  which  the  captain 
was  forthwith  seized  by  eight  or  ten  men. 

Mr.  Vernon^  Hew  far  was  your  eabbin  from 
the  purser's  P 

Dudgeon,  I  can't  say  certainly,  but  believe 
about  tliree  yards. 

Mr.  VtrnoA,  Did  you  view  the  body  of  the 
dfcaased  whilst  be  lay  dead  in  the  purser's 
eabbin?— -J>ttd|^eoii.  I  did, 

Mr.  Vernon,  And  did  yon  find  any  visible 
maiks  of  violence  upon  him  P 

Dudgeon,  Sir,  I  saw  no  rope,  but  be  had  a 
peck  cloth  about  his  nedc,  ana  there  were  some 
marks  in  bis  neck,  which  looked  like  ^he 
flcntebing  of  nails ;  and  I  believe  that  he  was 
stranffied,  the  Ueod  came  out  of  his  nose  and 
month. 

William  Macguinit  sworn. 

Mr.  Vernon,  Were  yon  on  board  the  Ruby 
man  of  war,  at  the  time  when  this  matter  hap- 
pened? 

Mttcguinis.  Yes,  Sir,  I  was. 

Mr.  Vemon.  Then  give  an  aoooont  of  what 
yiw  knew  coneeming  it. 

Macguims,  The  night  in  which  the  gen- 
tleman came  on  board,  I  was  appointed  to  be 
the  eentinel  at  twelve  o'clock ;  but  when  the 
gentleman  came  on  board,  i  was  in  my  ham- 
mock. 1  was  called  up  to  stand  centry  in  the 
gun-room ;  and  (please  yon,  mv  lord)  I  had 
not  been  long  on  roy  post  before  I  saw  the  cap- 
tain  come  down  f  and  soon  after  1  saw  Mahony, 
that  man  there  (pointing  at  the  prisoner  Ma* 
Imny)  alee  cone  dawn.     1  stopi  him,  and 


asked  him  whefe  he  was  going  f  Daoui  yoor 
blood,  you  son  of  a  bitch,  what  is  that  is  >oo  ^ 
How  busy  you  make  yourself.  Aad  wbeo  be 
came  to  the  bottom  of  the  cock-pit  ladder,  I 
heard  him  say  to  another  man,  Come  here,  this 
is  the  way.  But  who  it  was  he  spske  to,  I 
know  no|.  This  was  a  little  after  two  e'clock. 
The  captain  espied  me,  he  made  towards  me, 
and  waved  his  naked  cutlas,  and  said,  SluA 
back  1   stand  back  I 

Mr.  Vernon,  Where  was  Mr.  6oodere,wlia 
he  advanced  towards  you,  and  bid  you  sund 
back? 

Macgumii.  The  osptain  was  down  in  lbs 
oock«pit  then. 

Mr.  Vemom,  Had  he  any  thing  in  his  hsodP 

iHsc^uiaas.  Yes;  he  had  a  cutlas.  Duooia 
Buchanan  had  been  standing  cenliael  is  (In 
cock- pit,  hut  was  releaetd  by  tbecapisis. 

Mr.  Vernon,  What  more  did  you  see? 

Macguinii,  I  saw  Mahony  go  into  the  ^Oh 
ser'fi  eabbin,  and  afterwards,  1  saw  the  csptiii 
and  Mahony  come  up  again  from  the  cock-piu 

Mr.  Vernon,  About  what  time? 

Macguinie*  I  believe  it  was  then  about  durn 
o'clock. 

Mr.  Recorder,  BIr.  Goodere  pod  Msbnij, 
do  ettber  of  you  ask  this  witness  any  fieitiou^ 

iS.  Ooodere,  No. 

Mahony,  No, 


Mr.  Walker  sworn. 


i 


9/ir,  Vernon,  Ithiakyoaarethedly 

Walker,  I  am. 

Mr.  Vernon,  Look  upon  that  watch,  and  girt 
an  account  how  you  came  by  it. 

Walker.  I  found  it  in  the  neocssary-besK, 
at  the  Brockware-boat,  a  public- house  so  Ihs 
Back. 

Mr.  Vernon.  Who  kept  that  public-boose  it 
the  lime  you  found  the  watch  ? 

Walker.  One  Gulliford. 

.Mr«  Vernon.  Was  it  accidentally,  or  spoa 
search  that  you  found  the  watch  P 

Walker,  1  searched  for  it  in  the  neoesssiy 
house,  by  the  justice's  orders;  wbeo  I  fooN 
it,  the  case  was  in  one  place,  and  the  iratcb  is 
another,  about  a  yard  apart. 

Sarah  Culled  sworn. 

Mr.  Vernon.  Look  upon  that  «aich,  BIj* 
CulUford ;  you  live  at  the  sign  of  the  Brock* 
ware-boat  on  the  Back,  do  you  not  P  i 

S.  CuUiford,  Yes,  Sir.  ^   ^ 

Mr.  Vernon,  Do  ymi  take  that  to  be  « 
same  watch  that  was  fonnd  by  Mr.  Walker,  At 
dty  mason,  in  yoor  necessary-house?      , 

S.  CuU^ord,   Yes,  Sir;   1  believe  U»*« 

same.  ^ 

Mr.  Vemdn,  From  whom  dkl  yon  recette* 

before  it  was  thrown  into  the  newsssnr-heasrr 
5.  CuUiford,   I  received  it  from  Mahoojf;i 

hands,  that  man  there ;  (pointing  to  the  pn- 

soner  Mahony).  ^^ 

Mr.  Vernon.  How  tang  befoie  he  was  sff«- 

bended  P  ^.^ 

S.CuU^9rd.  Ifcaditiii»y.po«tt«»«*^ 
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two  honrt  before,  mid  two  houre  after  he  was 
taken  up. 

Mr.  wemon»  And  wlial  became  of  it  afler- 
wards? 

S.  Cuiljford.  This  jooDg  man  (meaning  the 
nrisoner  Mabony)  was  drinking  in  my  bouse, 
■0  palled  out  the  watch,  delifered  it  to  me,  and 
desired  me  to  keep  it  for  him  nntii  he  did  call 
for  it :  some  time  after  I  had  hosiuess  to  ^  out) 
I  went  into  town,  and  bad  the  watch  m  my 
pocket;  when  I  came  back,  my  children  told 
roe  that  the  constable  had  lieen  there  to  search 
the  house  for  it,  which  moch  aurprized  me ;  1 
went  and  threw  the  watch  into  the  neccssYy- 
^ase,  for  fear  1  should  come  in  trooble. 

Jonas  FvMuU  sworn. 
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-  Mr.  Vernon.  Mr.  FusseH,  look  on  that  band^ 
kerebief,  and  give  an  account  from  whom  you 
liad  it,  and  when  ? 

JFVmss//.  1  had  this  handkerchief  from  Ma- 
^onj  on  the  19th  of  January  last,  the  night 
when  we  took  him,  I  found  it  npon  his  neck; 
when  he  was  seized,  he  took  it  off;  1  took  it 
oat  of  his  hand,  it  was  bloody  then  as  it  is  now, 
I  pnt  it  into  my  pocket. 

Mr.  John  MUchtl^  chief  clerk  to  the  town- 
clerk,  sworn. 

ft 

Ur.  Vernon,  Mr.  Mitchel,  what  ptper  is  ^at 
in  your  hand  ? 

Mitchel  The  Exambation  of  Matthew  Ma- 
bony, the  prisoner  at  the  bar,  taken  before 
Benry  Couibe,  esq.  mayor. 

Mr.  Vernon.  Did  you  see  the  prisooer.Mar 
kony  sign  it  in  bis  presence  ? 

iiitchtl.  Yes,  Sir. 

Mr.  Vernon.  Did  he  do  it  foIuntarUy  f 
.  Milchel.  Be  did. 

Mr.  Vernon.  Did  you  see  Mr.  Mayor  sign 
tlut  examination? 

liUchel.  Yes,  I  did. 

Mr.  Vernoiu  Then  I  desire  it  may  be  read. 

31t.  Recorder.  Bead  the  Examination. 

Ckrk  reada  the  Examinatkm  in  these  words  : 

City  and  county  of  Bristol,  to  wit.  Tbf 
f  olmicary  ExaoMnationaod  Confession  of  Mat- 
thew Mahony,  a  native  of  Ireland,  aged  about 
tfl  years.  This  axaminaot  <ion£ess<th  and 
aaitby  That  about  sixteen  or  seffcnteendavs  agO| 
mod  aeveral  times  siace,  he  was  desired  by  Mr. 
Goodere,  captain  of  tiie  Ruby  man  of  war,,  now 
Iving  at  Kin|[-road,  in  the  connty  of  tbe  city  of 
JUrisliol.  to  seize  hi&  the  captaia*8v  brutber j^  sir 
John  Dineley  Goodere,  bart.  and  bring  him  on 
board  the  said  man  of  war  ;  and  thai  on  Tues- 
day but,  this  examioant,  and  the  crew  behmg- 
ing  to  the  man  of  war's  barga,  and  Edward 
luc-Daniei,  John  Mac4jlraiee,  and  William 
UaaBnon,  privateer's  men,  were  placed  by  the 
•aid  cimtain  at  the  Whiio-Hart  alehouse,  op* 
poaite  at.  Augustine's  church,  in  order  to  oeize 
sir  John  Dineley  Goodere  that  day ;  but  it  so 
happened  the  captain  forbid  them  to  do  it  then. 
dknd  that  on  Sunday  last,  this  enminant,  the 
mud  baige'screw,  or  the  greatest  part  of  them, 


ri054 

and  George  Best,  ceckslera  of  tbe  barge,  tfaa 
said  Edward  Mac-Daniel,  John  Mac-Graiee, 
William  Hammon,  and  one  Charles  Bryer, 
privateer's  men  as  aforesaid,  were  again  placed 
at  the  White- Hart  aforeeaid,  to  seize  tbe  said 
sir  John  Dineley  Goodere,  and  waited  therefor 
some  time ;   and  he  coming  ont  af  Mr.  Jarrit 
8mith*s  boose,  and  coming  under  St.  Angus* 
tme's  chnrch*yard  vrall,  to  is  examinant  and 
his  comrades  pursued  him,  and  near  the  pomp 
tliere  they  came  op  with  him,  and  told  him 
tliere  was  a  gentleman  vranted  to  speak  with 
him ;    and  he  asking  where  the  gentleman 
was,  was  answered  a  little  wayo^,  and  he 
went  ^nietly  a  little  way ;  but  no  one  appearing, 
he  misted  and  refused  to  go ;  wheieopoa  this 
examinant  and  comrades  oometimes  forcibly- 
hauled  and  pushed,  and  at  other  times  carried 
him  over  St.  Augustine's  bntts,  captain  Day'a 
rope-walk,  and  along  the  road  to  the  flot-well« 
(captain  Goodere  bai^g  aometunes  a  little  be- 
hind, and  sometimes  amongst  the  crowd  all 
the  way)  till  they  came  to  the  slip  where  the 
barge  lay.    But  sir  John  was  very  nnwilKng 
to  go,  made  the  utmost  resiatanoe,  and  cryed 
ont  murder  a  flrreat  many  times ;  and  when  be 
was  pnt  into  the  barge,  called  out  and  desired 
somebody  would  go  to  Kir.  Jarrit  Smith,  and 
tell  him  of  his  ill  usage,  and  that  hta  name  waa 
sir  John  Dineley ;    whereupon  the  captain 
clapt  his  band  on  sir  John's  mpath  to  stop 
his  speaking,  and  told  him  not  to  make  socn 
a  noise,  he  bad  got  him  out  of  the  lion'a 
month   (meaning    the  lawyers   hands)   and 
would  take  care  he  shoold  not  spend  hia 
estate ;    and  bid  the  |wrge-men  row  away, 
which  they  did ;  and  in  their  passage  to  the  man 
<^war,  the  two  brothers  bickered  all  the  way  ; 
But  when  they  came  to  the  noan  of  war,  ahr 
John  went  on  board  as  well  as  he  coald,  and 
the  captain  took  him  down  into  the  pucser'a 
cabbin,  and  staid  a  little  time  with  bim,  and 
treated  him  with  a  dram  of  rum,  and  then  tefi 
him  for  a  considerable  time ;  and  in  the  imerim 
sent  for  this  examinant  into  his,  the  captain'a 
cabbin,  and  there  told  this  examinant  he  most 
innrder  his  brother,  for  that  he  was  mad,  and 
shoold  not  lite  till  four  o'clock  in  the  mommg. 
And  this  examinant  reasoning  with  him,  and 
teHrag  hhn  he  would  not  be  concerned,  aifd  that 
he  tliongbt  he  had  brought  htm  there  with  in- 
tend only  to  bring  him  to  reason,  and  take  care 
that  he  should  not  spend  his  estate  in  law, 
and  to  have  a  perfect  reoonciliation  :  but  the 
captain  still  iroistiug,  that  as  this  examinant 
had  taken  him,  he  aboold  do  it ;    and  this  exa- 
minant then  aaying,  he  waa  not  able  to  do  it  of 
himself,  the  captain  reidied,  if  this  examinant 
could  get  nobody  else,  he  and  this  examinant 
must  do  it  themselres.    And  then  ordered  him 
to  call  one  Elisha  Cole ;  and  he  being  feob  dmnk 
to  undertake  such  an  aiFair,  bid  this  examinant 
caH  one  Charles  White,  a  very  stout  lusty  M- 
low,  and  the  captain  gave  him  a  dram,.and  bid 
him  sit  down,  and  soon  gave  other  drams,  and 
asked  him  if  he  oonM^dit,  and  toldhim,  Hera 
is  a  anuhnan,  ha  must  aa  nmrdared,  and  tkos 
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■halt  baFe  a  haniboine  reward.  And  this  exa- 
iDinant,  the  said  Ctiarles  W  bite,  and  tbe  cap- 
tain, beioc:  all  ai^reed  to  murder  the  said  sir 
John  Dioeley  Guodere,  the  captain  then  pro- 
jiosed  the  metliod,  and  produced  a  piec6  of  balf- 
mch  rope  about  nine  foot  long,  and  Charles 
White  having  made  a  noose  in  tbe  rope,  the 
captain  said,  applying  himself  to  this  exami- 
nant  and  the  said  Charles  White,  You  must 
strangle  him  with  this  rope,  and  at  the  same 
time  gave  the  handkerchief  now  produced,  that 
in  case  he  made  a  noise,  to  stop  bis  mouth ; 
and  said,  I  will  stand  centinel  over  the  door 
whilst  you  do  it;  and  accordingly  instantly 
went  out  of  bis  own  cabbin,  and  turned  tbe 
centinel  from  the  purser's  cabbin  door,  and  let 
this  examinant  and  White  into  tbe  purser's 
cabbin,  where  sir  John  Dineley  Goodere  was 
lyiujg  in  his  clotbei  on  a  bed:  The  captain 
hariqg  pulled  to  the  door,  and  standing  cen- 
tinel himself,  the  said  White  first  strangled  sir 
John  with  his  bands,  and  then  put  the  rope 
about  sir  John's  neck,  and  hauled  it  tight,  and 
sir  John  struggled,  and  endeavoured  to  cry  out, 
but  could  not.  And  this  examinant  confesses, 
that  whilst  White  was  strangling  sir  John,  this 
examinant  took  care  to  keep  him  on  .the  bed, 
and  when  one  end  of  the  rope  was.  loose,  this 
examinant  drew  and  held  it  tight ;   and  thus 

Sapb  bore  a  part  till  sir  John  was  dead ;  and 
lev  having  rifled  the  deceased  of  his  watch 
and  money,  knocked  at  the  door  to  be  let  out ; 
and  the  captain  called  out,  Have  you  done  ? 
tbey  replied.  Yes.  He  opened  the  door,  and 
asked  again,  Is  he  dead  P  A(id  being  answered  in 
the  affirmative,  and  having  a  light,  swore,  by 
God,  he  would  be  sure  he  was  dead ;  and  then 
went  in  himself,  and  returning,  locked  the  door, 
and  put  the  key  in  bis  pocket,  and  they  all 
went  together  to  the  captain^s  cabbin  again, 
and  there  this  examinant  gave  the  captain  sir 
John's  watch,  and  the  captain  c^ave  this  exa- 
minant  bis  own  watch  in  lieu  of  it;  and  then 
the  captain  gave  them  both  seme  money,  and 
White  afterwards  gave  this  examinant  eight 
ffuineas  as  part  of  the  money  he  took  out  of  the 
deceased's  pocket,  and  then  the  captain  order- 
ed them  to  be  put  on  shore  in  his  own  boat. 
And  further  this  examinant  confesses  and  saith, 
That  before  and  afWr  the  murder  was  com- 
mitted, the  captain,  Charles  White,  and  this 
examinant,  consulted  what  to  do  with  the 
corpse ;  and  the  captain  proposed  to  keep  it  two 
or  three  days  in  the  ship,  and,  as  he  expected 
to  go  to  sea,  would  sew  it  up  in  a  hammock, 
or  something  else,  and  there  throw  it  over-board: 
And  that  before  this  examinant  and  hi^  com- 
rades were  sent  to  seize  sir  John,  as  is  before 
act  forth,  they  were  ordered  by  captaui  Goodere, 
that,  if  thev  met  with  any  resistance,  they 
should  repel  force  b^  force,  and  were  prepared 
with  short  heavy  sticks  or  bludgeons  lor  that 
purpose.  ,    teATTHKw  Mahont. 

Mr.  Recorder,  (Speaking  to  the  jury.)  Gen- 
tlemen, ^ou  are  to  take  notice,  that  this  cou- 
^KssioQ  js  evidence  against  the  prisoner  Ma- 


bony  alone,  and  so  far  only  oeght  yoo  to  Tt« 

Sard  it.     It  is  no  evidence,  nor  ouglit  ^oo  to 
ly  any  stress  upon  it,  as  against  the  priaoaer 
Goodere. 

Mr.  Vernon.  Mr.  Recorder,  we  have  gaoe 
through  with  our  evidence  of  tlie  fact,  sad  nerc 
we  should  have  rested  it,  were  it  not  that  Mr. 
Goodere,  by  his  strict  enquiry  into  the  spot 
where  tbe  ship  lay,  seems  to  question  wbetbcr 
it  was  within  this  county  or  not :  A  question, 
which,  I  confess,  1  no  more  expected  to  bear 
of,  than  whether  we  ourselves  are  now  within 
it.  However,  to  obviate  all  pretence  of  that 
kind,  and  give  the  gentlemen  of  this  jury  as  full 
satisfaction  in  the  point,  as  undoubtedly  tbs 
grand  inquest  for  the  body  of  this  county  bad 
before  they  foand  the  bill,  we  shall  bi^  leave 
to  call  a  witness  or  two,  just  to  shew  that  Kio^ - 
Road  has  been  constantly  taken  to  lie  witbia 
tbe  city  and  county  of  Bristol,  and  tbat  ac- 
cordingly tbe  sheriffs'  officers  of  Bristol,  from 
time  to  time,  have  used  to  execute  both  the 
city  and  county  process  in  King-Road ;  which, 
1  apprehend,  will  of  itself  be  satisfiactovy  evi- 
dence, without  entering  into  any  other  disquoi- 
tion  of  the  county  limits.    Call  Mr.  Wiot. 

,  John  Wint  sworn. 

Mr.  Vernor^  Mr.  Wint,  what  offioer  are  joe 
in  Bristol  ? 

Wint.  I  atn  an  officer  to  tbe  aberiib  cf 
Bristol,  and  have  been  so  for  these  thirty  yeaif 
and  upwards. 

Mr.  Vernon.  Have  you  been  used,  as  an  of- 
ficer to  tbe  sheriffs  of  Bristol,  to  serve  prooev 
in  Ring-Road  ? 

Wint.  I  l^ave  served  process  in  King'-Boad 
fortv  or  fifty  times. 

Mr.-  Vernon.  How  Hv  down  the  river? 

Wint.  Very  often  down  as  ftur  as  Pftmi- 
Point. 

Mr.  Recorder.  What  kind  of  process  hart 
you  served  there  ? 

-  Wint.   Town  actions  out  of  the  mayor  and 
sheriffs  court,  and  not  of  the  Piepowder  eont. 

Mr.  Recorder,  Have  you  ever  executad  pro- 
cess there  which  was  directed  to  the  sherini  of 
Bristol  P 

Winh  Yes,  Sir,  I  hare  served  sherifEs  war- 
rants, or  writs,  issued  from  above,  oat  of  ihe 
court  of  King's-bench  and  Common-Plees  te 
tbe  sheriffs  of  Bristol. 

Mr.  Recorder,  Mr.  Goodefe,  will  you  aifc 
this  witness  any  questions  ? 

S.  Goodere.  Ye^,  Sir:  Is  aH  thatis  caHed 
King-road  within  the  liber^  of  tbe  cifty  of 
Bristol  ?-^Wint.  Yes,  it  is. 

S.  Goodere.  Are  you  sure  of  it  f 

Wint.  I  know  where  the  ship  Ruby  lay  was 
within  tbe  city  of  Bristol. 

S.  Goodere.  How  do  you  know  that  ? 

Wint.  Because  I  have  been  down  with  tbe 
mayor  to  the  Holmes. 

Mr.  Vernon,  Call  Mr.  Lowden. 

Mr.  Lowden  sworn. 
Mr.  Vernon.    What  officer  are  yooa  Mb* 
I^owdeo  ? 


Mr. 
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.  Ijwden.  I  bare  been  an  officer  in  tbia  cHj . 
ttbout  oiDeteen  years ;  I  have  serred  town  ac- 
tioos,  town  warrants,  and  warrants  made  out 
upon  writs  from  tbe  oomts  of*  Westminster* 
hall,  and  tbe  AdmiraltT,  uk  Kipg-road:  and 
any  part  of  King-road  on  tbe  southward  of 
tbe  DenneVt  we  always  take  it  to  be  in  the  li- 
berties of  Bristol. 
J   Mr.  Vermm,  Mr.  ]ftecorder,  we  have  done. 

Mr.  Recorder,  Mr.  Goodere,  and  Matthew 
HaboDY,  tbe  counsel  for  tbe  king  ba^  gone 
tbroogn  with  bis  eridence,  and  now  is  your 
]time  to  enter  upon  your  defence. 

i9.  Goodere.  May  it  please  your  lordship,  1 
shall  endeavour  to  give  you  and  the  jury  as 
little  trouble  as  possible.  I  shall  call  evidence 
to  prove  that  the  gentleman  was  a  lunatic,  and 
disordered  in  his  senses,  and  1  was  doing  my 
best  to  take  care  of  Jiim. 

'  Call  Mrs.  Gethint, 

Mr.  Recorder,  What  do  you  call  her  to 
prove  ? 

S,  Goodere,  I  call  her  to  prove,  that  before 
my  brother  was  taken  on  board,  1  was  to  take 
an  upper^room  of  her  to  put  him  in,  where  he 
mu^bt  be  taken  care  of  to  cure  his  madness. 

..Mr.  "Recorder,  What,  Mr.  Goodere,  do  you 
admit  tben  that  you  did  take  your  brother  on 
board  ?         ' 

&  Goodere,  I  do  admit  that  I  carrieil  my 
brother  on  board*  I  weht  in  the  boat  along 
with  him. 

Mrs.  GetMint  swOrn. 

5.  Goodere,  Mrs.  Gethins,  did  I  not/ipeak  to 

yon  a  fortoiebt  or  three  weeks  before  my  bro- 

.  ther  was  taken  on  board  tbe  yhip,  to  nave  a 

garret  of  yoa  to  put  bim  in,  and. that  Mabouy 

was  to  have  5/.  a  month  to  take  care  of  him  ? 

Mrs.  Gethint,  The  prisoner,  captain  Goodere, 
did  ask  me  if  I  b^d  not  a  garret  to  let  him.  ke^p 
fais  brother  in,  for  that  he  was  a  madman  :  and 
captain  Goodere  never  made  it  a  secret  that  he 
'  to  take  and  keep  his  brother  as  a  mad- 


S.  Goodere.  Whetber  I  did  not  tell  you  that 
Mahony  was  to  take  care  of  ^y  brother  a  fort- 
night or  three  weeks  before  be  was  Hiken  on 
board  ?  Speak  to  the  time  as  near  as  you  can 
reccrilect ;  and  whether  you  knew  that  Mahony 
was  to  have  -61,  a  montn,  and  that  I  made  no 
jnanner  pfsecretofit,  and  that  I  endeavonred 
.to  take  care  of  him  as  a  lunatic. 

Mrs.  Gethins,  Sir,  I  have  already  said  that 
you  apoke  to  me  about  a  room  to  put  your  bro- 
ther in,  but  what  you  mention  about  Mahony,  I 
IcDOW  nothing  of  that. 

Mr.  Vernon*  Pray,  is  Ring-road  in  the  road 
to  your  boose  ? — ^Mrs.  Gethins,  No,  Sir. 

Mr.  Vernon,  Was  your  garret  a  proper  place 
of  accommodation  for  a  gentleman,  and  one 
who  was  esteemed  an  English  baroojet,  think 
you  ?  Pray,  do  you  keep  a  madhouse,  madam  ? 

Mrs.  Gethins,  No. 

Mr,  Vernon,  Don't  you  think  such  a  con- 
tihiement  would  have  been  .the  way  to  have 
Blade  bim  mad? 

VOL,  XV  J  I. 
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Eeeorder, '  Was  any  person  as  you  know 
to  have  takan  care  of  him  in  your  garret? 

Mrs«  Gethins.  1  have  heard  tbe  captain  talk 
with  bis  own  -doctor  about  it. 

S*  Goodere.  I  shall  give  you  and  tbe  jury  as 
little  trouble  as  may  be.  I  have  an  evidence  in 
relation  to  Mahony  and.  White's  going  avray 
at  four  o'clock  in  the  morning,  because  it  is 
chiu-ged  that  1  sent  tbem  away.  The  boat 
went  away  in  tbe  king's  service  to  bring  letters. 

•    Mr.  Marsh  sworn. 

S,  Goodere,  Did  you  go  ashore  in  tbe  morn- 
ing about  the  king's  business,  or  what  business 
did  you  go  about  ?. 

Mr.  Marsh,  1  had  an  order  about  eight 
o'cktck  the  night  sir  John  was  brought  on 
board,  to  go  up  m  the  morning  to  Bristol  for  the 
letters  from  the  Admiralty,  and  about  four  of 
tbe  dock  in  tbe  morning  1  was  called  up.  to  go ; 
but  tbe  lieutenant  seem^  much  disordered,  and 
bid  me  come  to  him  before  I  sat  out.  1  waited 
on  the  lieutenant,  and  told  him ^  that  White  and 
Mahony  said  they  had  liberty  to. go  on  shore, 
that  tbe  captain  had  given  them  liberty  to  go  ; 
the  lieutenant  said,  he  knew  nothing  of  it.  But 
as  it  is  always  my  way,  before  1  carry  any 
body  off,  1  said,  I  would  go  to  the  captam  and 
ask  leave.  I-^aiC  to  the  captain,  and  asked 
him,  if  White  and  Mabony  bad  liberty  from 
him  to  go  on  shore  ?  And  he  said^  x  es,  lei 
them  go. 

S;  Goodere,  Mr.  Marab,  did  you  go  upon 
the  king's  business,  or  on  purpose  to  take  up 
these,  men  P 

Marsh,  I  went  about  the  king's  business. 

Mr.  Vernon,  But  it  was  after  sir  John  was 
brought  on  board,  that  Mr.  Goodere  ordered 
you  to  go  up  ? — Marsh,   Yes,  Sir,  it  was. 

Mr.  Vernon,  Did  any  body  else  go  up  with 
you,  besides  Mahony  and  White? 

Marsh,  No,  there  did  not. 

Mr.  Vernon,  Did  Mr.  Goodere  give  you 
orders  to  put  them  on  shore  in  any  particular 
place  ? 

Marsh,  I  will  do  justice  between  man  and 
man  ;  tbe  captain  did  not  give  me  orders  to  put 
tbem  on  shore  in  any  particular  place. 

Mr.  Vernon,  Were  they  landed  publicly  or 
privately?  . 

Marsh,  I  put  tbem  on  shore  at  t^e  Gibb, 
about  six  of  the  clock  in  the  morning. 
'  S,  Goodere,  Now,  may  it  please  you,  Sir,  1 
shall  shew  that  Mahony  had  business  at  Bristol 
that  day  by  appointment,  to  receive  some  wages 
that  was  due  to  bim ;  for  which  purpose  I  aball 
call  Mr]  Dagg. 

Abel  Daggf  Keeper  of  NeHrgate,  sworn. 

S,  Goodere,  Do  you  know  any  thing  of  oaj^ 
tain  Mervin,  and  of  Mahony 's  coming  to  Bris- 
tol on  the  Monday  to  settle  an  affair  with  him  ? 

Dagg,  There  was  one  captain  James  Mer- 
vin who  sailed  into  this  port,  and  on  his  coming 
was  charged  as  a  debtor  in  my  bouse,  at  the 
suit  of  some  gentleman  in  London,  in  an  actioa 
of  fl  or  409/.    Mahony  was  one  of  his  sailors 

SY 
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until  he  wag  prett,  and  lie  cbttrfed  the  said 
Menrin  with  an  aetiim  4br  his  wages.  Gaptain 
Merfin  had  a  desire  to  mdra  op  the  matter 
with  Mahouy.  I  weat  to  the  eaptaki  of  the 
nan  of  war  die  Tuesday  or  Wednesday  before 
this  aflair  happened,  which  was  the  first  tkne  I 
drorsawhtm,  to  the  best  of  my  knoiHodge: 
the  captain  said  he  would  meet  me  the'tfon-, 
day  fidlowing,  m  order  to  aooommodsle  the 
dimrtnce. 

Mr.  Vernon.  Was  Mahony  appointed  to 
meet  yon  that  day  or  not  ? 

Mr.  Ree&rder.  *fllind  the  oHestioD|  Was  Ma- 
Imv  to  come  thai  Monday  f 

]Jagg,  The  captain  ma^e  an  appointment, 
my  lord,  to  meet  on  the  Monday  ;  and  I  told 
Mr.  nPaylor  the  Mtomey,  that  ilafaony  was  to 
oome  on  shore  thit  day,^tomnke  op  themaMer 
between  Imi  andHerrm. 

Mr.  Femofi.  I  wonUtUk  yon  another  ques- 
tion; Had  While  too  any  aiUr  to  make  up 
at  Bristol? 

I>agg»    No,  Iliaow  noHiinfref  thai. 

S.6ooder4.    Now  I  call  Briikfot  Kin|r. 

Mr.  Recorder,    What  do  you  caiMierfcr  f 

5.  Goodere.  Tooddog  tlieiimacy  of  rir 
John  Dineley. 


iKi^swoni. 

»9.  Goodere.  Mrs.  fLmg^  will  yon  me  tfie 
Court  an  account  of  what  you  know  of  the  lu- 
nacy of  m^  bn^er.sir  John  Dindey  P 

Mrs.  Kmg.  Please  you,  my  lofd,  I  think  he 
was  mad ;  for  he  would  get  up  at  two  or  three 
of  the  dock  in  the  morning,  and  call  his  ser- 
vants up,  and  ihll  n  sin^ng;  and  then  he 
would  go  to  bed  agahi,  and  swear  ft  was  but 
iwelTe  o'dock  at  night,  and  lie  a- bed  all  day. 
He  would  send  his  boy  out  all  o?er  his  grounds 
to  pick  upstonte,  and  hare  the  wheel-barrow 
rattling  about  the  streets  on  a  Sondi^y :  he  hath 
rioflfed  the  bell  to  call  his  serfsnts  iqi  to  his 
bed-side,  and  when  they  were  oome  up,  he 
would  ask  them  what  they  dM  there,  add  swear 
they  were  come  to  shoot  him  ?  He  bimsdf  hath 
gone  over  all  his  grounds  on  alSunday  to  pick 
Sticks,  and  hath  sent  liis  servants  to  market 
when  there  was  none;  and  he  would  be  busy 
In  every  thing,  and  hang  on  the  not  himself; 
and  he  hath  been  ^uite  raring  mad. 

Mr.  VcrAoH*  Did  you  live  as  a  servant  to  sir 
John  P 

Mrs.  Xtftf .  I  lived  as  a  servant  with  him  in 
London,  and  he  came  down  lor  the  anr  to  Tock- 
Ington  ;  he  brought  medown  to  go  to  Bath. 

Mr.  Vernon.  How  long  did  you  continue 
with  him  P 

Mrs.  King,  A  twelvemonth,  Sir. 

Mr.  Vernon.  And  how  durst  you  Venture  to 
live  so  long  with  a  roadman  P  He  did  not  go 
mad  lor  love  of  you,  I  hope  P  Have  yon  lived 
any  time  in  Bristol  P^Mrs.  King,  No. 

Mr.  Vernon,  Then  I  suppose  you  came  but 
BOW  from  London  P— Mrs.  King.  Yes,  I  did. 

S.  Goodere.  Do  you  beliere  he  was  a  mad- 
«nanP 

'    Mrs.  King.    In  the  actions  that  I  have  seen 


by  him,  I  have  reason  tothink  he  wai  •  and* 


Mrs.  Mary  Stafford  vnon^ 

S.  Goodere.  Mm.  SuffM,  wHI  yon  tell  Irii 
lordship  and  the  jury  what  yoo  know  tf  ar 
John^  aeing  a-lunatioP 

Mrs.  St^ord.  Sur  John  hired  aie  fcr  • 
house-keeper  in  London,  and  told  me  be  Ms 

Eeat  many  servants,  and  he  wanted  a  bson* 
eper.  When  he  brought  me  down,  hew* 
dered  me  to  his  seat  at  Tockingtoo ;  where,  In 
said,  be  had  a  great  deal  of  company  frqoeit- 
ly.  When  1  came  there,  1  found  there  en 
nothing  hi  what  he  had  tcrfd  me;  fbr,imleidtf 
a  great  many  servants,  he  had  Imt  eae :  a  pMr 
old  shattered  house,  ready  to  tnnUe  dewa 
about  one's  ean,  and  the  Boushold  foodi  il 
to  pieces :  he  was  a  madman :  for  if  1  bid  Al- 
lowed his  directions  in  any  thing  I  should  birc 
done  mischief.  He  hath  sent  me  sod  tbe  red 
of  bis  servanto  to  Thorhbury  maiket,  whcs 
there  was  none;  he  hath  ringed  the  bell  tool 
his  servants  to  come  to  his  bed-side  to  bia,iii 
when  we  have  come  op  to  him,  he  hith  aiked 
us,  what  we  did  there  P  Sir,  add  I,  yoo  ctDed 
me  up :  he  hath  said  he  did  not :  simI  sftw  m 
had  been  there  a  quarter  of  an  hour,  heuMU 
take  a  knife,  fork,  glass-boille,  or  aay  thiii 
that  came  in  his  wmy,  to  tlurow  at  ns,  smiif  « 
us,  What,  did  we  come  to  rob  him  P  Asd  1  en 
aiVaid  6f  my  rife»  to  live  with  him.  I  do  Re- 
lieve he  was  a  madman,  or  dsebe  wodld  scm 
have  acted  as  he  did ':  he  would  go  into  Ibi 
kitchen,  and  take  the  pot,  and  hang  it  m  Ibi 
fire.    IstylehimamadaMnhThtsafltiosi. 

Mr.  Vernon.  And  UMmt  he  tbeicAre  k 
hanged  himself  Mke  a  nwd  dsg,  thhdc  yos  f 

Blrs.  Stmfibrd.    I  know  mAmg  erihsl,ar. 

Mr.  Vernon*  How  long  did  you  life  wilb 
sir  John  P 

Mrs.  Siegkfrd.    Three  moDths,  Sir. 

S.  Goodere.    Call  Mr.  Robeit  Cock. 

Mr.  Recorder.  What  do  you  eaH  hte  H 
prove  P 

S.  Goodere.  My  lord,  in  order  to  ptere  m 
John  Dineley  a  lunatic.  Mr.  Cock,  wil  J^ 
giveaiHiooonnttomy  lord  uid  tfaejutyvMi 
you  know  of  the  limacy  of  afar  John  iNiMkf  f 

Robert  Cock  sworn. 

Cock.    My  lord,  I  have  knorwn  Mr.  Dtehf 
at  Chariton  mr  some  yesrs ;  1  havebsm  etf** 
ral  timea  in  his  company ;  1  have  ssenhiMdi 
several  acte  of  lunacy,  as  a  madman. 
Mrr  Vemen.    Whore  do  yoo  live  P 
Cock.    1  live  in  Cumbeiiand,  when  I  ea  i^ 
home. 
Mr.  Vernon.    Are  yon  of  any  bnsiosH  P 
Cock.   1  am  an  officer  belongingto  hiiai' 

Mr.  Venwn.    What  kind  of  officer  P 
Cock.    A  salt  officer.  ,,. 

5.  Goodere.  1  will  not  give  jem  luiihhf 
and  the  Jury  nmcb  more  trooble.  I  a*  ca- 
tirely  rnnoceut ;  they  have  not  proved  thit  1 
was  preaent  at  tho  death  of  sir  Jobn  IM9* 
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Mr.  JUconfer.  DmU  dee€t?e  yonrgelf; 
tiMiifb  thejr  have  not  proved  tbel  yoa  was  ec* 
teall  V  10  the  cablMn»  when  sir  Jobs  was  osiur- 
dered,  ^rel  tbejr  have  giveo  evideaee  of  that, 
wkicb  (if  the  j«ry  give  oisedH  to)  will  amount 
!•  MseDce  io  the  eye  of  the  law. 

S.  Gootkre,  f  shall  now  call  some  witasases 
!•  esy  oharacter,  aad  lihewise  to  shew  how  im- 
piObaUe  il  i»»  that  I  should  be  ((wAij  of  the 
Mwdcir  of  my  bralher.    Call  Mr.  Pcitohard. 

Mr.  Pritchard  sworn, 
Pritchard,    I  have  known  Mr.  Goodere,  the 

Ciner  at  the  bar,  many  years :  he  always 
the  character  of  a  good  husband,  a  good 
aeiffhhonr  and  a  kind  iHend. 

3.  Goodere.  1  shall  call  a  person  who  saw 
ttie  will  of  sir  John  Dineley ;  and  then  any 
body  woold  think  that  I  should  be  the  maddest 
man  in  the  world  to  commit  a  murder  that  I 
knew  would  be  40,000/.  damage  to  me.  It 
was  my  business,  considering  the  circumstonoe 
of  the  will,  and  that  1  was  sir  John's  heir  at 
law,  at  all  events  to  preserve  him.  Call  Mr. 
Watkios. 

Ri^erend  Mr.  WatJuM  sworn* 

&  Ooodere.  Mr.  Watkins,  did  not  yoa  see 
or  hear  the  contents  of  sir  John  Dineley  *s  will, 
and  did  not  yoiUell  me  presently  after  the  will 
ww4  made  tlttroont^ts  of  it,  and  how  king  was 
that  bcftra^  death? 

Wakim,  it  was  above  three  nontha,  or  half 
a  year  before  hia  death,  to  the  best  of  my  know- 
leoya.  It  was  ao  long  ago,  ae  yoa  dined  with 
■MaeGroBtbome. 

iS.  OmfJen,  Did  ypu  not  inlbrm  me,  that 
that  will  did  cut  me  off  of  every  thing,  and 
ipve  the  estate  to  the  Foots ;  and  that  sir  John 
Oald  yon  so? 

WmMfu.  «r  John  toM  me  that  he  had  made 
his  will,  and  bad  cnt  bis  brother  off  from  every 
-^^-^  and  that  he  had  ffiven  the  estate  to  the 
of  whwh  1  told  Mr.  Goodere  soon 


&  Gooflere.  HowhrngagoF 

Wmiian§.  I  ean^t  leH  exactly ;  aboot  half  a 
year  or  three  qnarters  of  a  year,  it  might  be. 

Mr.  Fernofi.  Thej  have  been  givinAsir  John 
tile  character  of  bemg  a  lunatic ;  |  think,  Sir, 
yion  an  mioiiter  of  Cropthome,  and  mnirt,  I 
wnctome,  have  been  pretty  conversant  with  sir 
Join,  and  a  frequent  witness  of  his  behaviour 
in  that  neighbonrhood ;  be  pleased  therefore  to 
apeak  what  you  know,  as  to  his  sanity  or  in- 
MDA^ofmind. 

WMikm$.  Sir  John's  character  in  my  opinion 
Iwth  been  very  mncb  misrepresented  to  the 
world.  During  my  acquaintance  with  him,  I 
iiave  tend  him  to  be  a  good  neigbboar,  and  a 
indinsnd:  he  waa  a  man  of  strong  passions; 
if  any  one  atfvonted  him,  he  would  let  the  party 
InsMr  that  he  did  resent  it.  All  hie  tenants  of 
•nr  oomtry,  and  tboee  1  have  conversed  with 
Mwe,  that  he  was  one  of  the  best  of  landlords. 

Jfr,  Kemaii.  I  don't  ask  yen,  Sir,  oonceming 
liinnoni  ebafaeter  i  but  whether  he  was  ia  bis 
ornolf 
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Watkim.  Li  his  aoMes!  I  saw  him  laat 
CbrBimas,  ho  was  making  up  his  accounls 
with  several  of  his  teoanto  $  Be  was  then  in 
very  good  understanding. 

Mr.  V^noH'  Pray,  did  you  ever  know  him 
visited  with  lunacy  ? 

^  Wuikim*  I  never  did  ;  but  on  the  contrary^ 
I  take  him  to  have  been  a  man  that  alwaya 
bad  hie  senses  in  a  regular  exercise. 

My.  Femon.  Do  you  know.  Sir,  whether 
tfiere  was  any  nttmnderstaoding  between  the 
twobrothera? 

Wiitkim,  There  bee  been  a  leng  miaander- 
standioK  between  them. 

Mr.  Vernon.  What  have  you  heard  the  pri- 
soner Mr.  Goodere  aay,  in  relation  to  sir  Jona's 
tna^Myg  his  will  ? 

Waikini,  I  believe  he  toM  nm,  thai  sir 
John  had  not  power  to  make  a  will :  1  .tokl 
him  it  was  my  opinion,  if  they  would  be  re- 
conciled together,  sir  John's  wifl  vronid  not 
stand. 

Mr.  T%omai  iwom. 

S.  Goodere.  Mr.  Thomas,  how  long  bafa 
yon  known  me,  and  what  waa  my  diaracterP 

Tkomoi.  I  l^ave  known  the  prisoner,  Mr. 
Samnel  Goodere,  a  great  many  years,  havto 
very  often  been  in  his  company :  1  never  found 
but  that  he  ever  behaved  with  all  the  goodk- 
nature  that  poasibiy  conhl  be.  I  alwaya  took 
him  to  be  a  good-natured  weD-behaved  man» 
and  he  is  a  man  well-betoved  inhia  oonntry. 

Mr.  Asf^ield  Mwom^ 

Mfield,  I  have  known  Mr.  Goodere  a  great 
many  years,  I  never  heard  any  ill  of  him  tfll 
this  amdr ;  he  ia  reputed  in  tne  oonntry  of  a 
general  good  charaotsr.  I  bare  been  oonoemed 
for  him  m  several  8Qii%  I  never  knew  any  ill 
of  him. 

Mr.  Vernon.  Ptay*  Sir,  whathare  yon  heard 
Mr.  Goodere  say,  conoernuig  his  brother!a 
cutting  off  thejenteil  of  his  estetef 

A$kfiM.  I  hare  heard  Mr.  Goodere  aajt 
that  his  brother  bad  no  power  to  cot  off  the 
entail,  and  that  he  would  aet  the  recovery 
aside;  I  have  heard  him  aay  that  forty  tames. 

Mr.  Vernon,  What  ia  yout  opinion  aa  to  tha 
sanity  or  msanit^  of  sir  John  ? 

Askfield.  I  never  thought  him  a  madman ;  I 
always  thonsht  him  one  of  the  best  nnderstand* 
ing  itt  the  whole  fhmily«  # 

Reverend  Mr.  Rogen  a  worn. 

Regen.  I  bat e  been  aoquamled  with  the 

Eriaoner  Goodere  several  ycani ;  I  know  he 
ath  behaved  verr  well^  dene  good  offices  to 
all  mankind  ;  and  i  never  heard  any  other  of 
him; 

Mr,  George  ForcevU  sworn. 

larteoil.  The  prisoner  Goodere  hath  been 
my  neigbboor  for  fourteen  or  fifteen  yeah :  be 
hath  always  behaved  well  m  hia  neighbourbeod, 
andhaaaveeygeodcharaelsr;  he  eenstantly 
attendfd  hia  chnreli  twien  n^daj  Swndajti  end 
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would  be  there  at  prayers  almost  every  daj  ; 
he  was  always  a  sober  man,  and  a  good- ha- 
mottred  gentleman.  1  thought  him  to  he  a 
good  man. 

S,  Goodert,  Mr.  Recorder,  I  woald  not 
give  you  and  the  jury  any  more  trouble  in  re- 
Ia!ti6n  to  my  character ;  all  I  have  to  say  fur- 
ther is,  my  beteg  deprived  of  evidence  m  my 
hehalf,  by  reason  of  my  disorder  and  the  sick- 
ness in  the  gaol,  which  hath  prevented  my 
friends  from  coming  to  me  to  advise  me  aboot 
making  mv  defence ;  and  also  of  having  several 
witnesses  from  on  board  the  ship,  which  might 
have  been  of  great  service  to  me.  I  had  an 
order  from  the  lords  of  the  Admiralty  to  re- 
cjuire  them  to  stay  on  shore,  if  I  had  occasion 
tor  them ;  but,  as  the  ship  was  gone  before  the 
letter  came  to  my  hands,  I  have  no  occasion 
now  to  tell  the  names  of  the  persons. 

[Mr.  Goodere  held  up  the  letter  in  his  hand, 
hut  the  Court  did  not  receive  it.] 

Mr.  Frederick,  Mr.  Recorder,  there  have 
been  several  aspersions  published  in  the  news- 
papers, to  the  prejudice  of  Mr.  Goodere;  there 
lias  been  a  pamphlet  also  published,  which  ] 
have  here  m'  my  hand,  entitled,  The  Bristol 
Fratricide ;  but  I  hope  the  gentlemen  of  the 
jury  will  take  no  notice  of,  nor  be  influenced  by 
them  against  the  prisoner. 

Mr.  Vernon,  I  dare  say  they  vrill  have  no  re- 
gard to  any  book,  but  that  on  which  they  have 
been  sworn  :  those  who  know  them  and  their 
characters  must  certainly  think  so. 

[The  Jury  declared  they  had  never  eeen 
any  such  paqophlet,  or  papers,] 

Mr.  Vernon,  Mr.  Recorder,  we  must  bei^ 
leave  to  ask  Mr.  Jarrit  Smith's  opinion,  as  to 
sir  John's  being  a  lunatic,  or  not? 

Smith.  Mr.  Recorder,  I  am  surprised  to  hear 
it  said  by  some  of  Mr.  Goodere's  witnesses, 
that  sir  John  Dineley  Goodere  was  mad ;  I 
knew  him  fourteen  or  fifteen  years,  and  con>- 
versed  with  him  both  in  person  and  by  letter ; 
but  never  discovered  that  he  was  in  the  least 
disordered  in  his  senses,  I  always  took  him  to 
be  a  man  of  sound  understanding.  On  the 
Sunday,  the  day  before  his  death,  he  expressed 
himself  with  a  ^^reaX  deal  of  good-nature  and 
affection  at  the  sight  of  bis  brother. 

Mr.  Shephard.  Mr.  Recorder,  withhamble 
^ubooission,  I  am  instructed  to  offisr  it  in  evi- 
dence, tha)  the  place  where  the  ship  lay  is  not 
within  this  city  and  county  of  Bristol. 

Mr.  Vernon.  We  have  already  proved  it  to 
he  within  the  county  of  Bristol ;  nor  is  there 
the  least  reason  to  apprehoid,  that  Mr.  Re- 
corder will  extend  the  rule  of  <  Boni  Jodicis 
'  est  ampUare  Jurisdictionem'  to  the  extending 
of  the  county  an  inch  beyond  its  ancient  and 
known  liinits :  he  is  too'just  to  attempt  it.  On 
the' other  hand,  we  may  depend  he  will  not 
suflVr  the  county-limits  to  be  abridged,  but 
*  servarejusiilwsam;'  and  (as  he  hath  hitherto 
done)  discountenance  «li  eneroachmeiita  on  the 
lightoaod  fmaebiflca  of  Bristol. 
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Mr.  Vernon.  Mr.  Recorder,  1  apprebcsl 
we  are  in  a  case  exce^ing  dear  agaipst  M 
the  prisoners  at  the  bar  ^  and,  coBtmenag  tfcit 
death  and  life  are  in  the  po«'er  of  the  lNf<^ 
I  am  unwilling  to  reply 9  where  life  isatslsfce; 
hot,  as  Mr.  Goodere  seeraa  to  lay.MiaexM 
on  the  circumstance  of  his  not  being  sdaslf 
in  the  cahbin,  at  the  time  bis  brother  wasB0^ 
dered  there,  I  beg^  Sir,  you  will  indol^  0Ma 
observation  or  two  as  lo  that  siaffle  peiat  Nn 
thai  1  imagine  the  least  donbt  in  law  can  «■•■ 
with  Mr.  Reeorder»  bat  being  in  the  omti^ 
capital  prosecution,  I  woul4  leave  no 


Mr.  Recorder.  -  It  has  been  nrovcd,  sal  ia- 
deed  it  can't  be  denied,  that  at  the  time  thefaet 
in  question  was  committed,  the  ship  Uv  is 
King- road;  and  I  think  the  evidence  whiek 
has  been  given  of  the  exercise  of  junsdidioa  ^ 
by  the  magistrates  of  the  city  and  eoontyof 
the  city  in  King- road,  and  of  the  sherifTg  offi- 
cers executing  process  of  all  kind^  tbeic^ 
amounts  to  a  full  proof  that  King-road  is  widi* 
in  the  body  of  the  county  of  the  dty  ofBriilol. 
It  is  the  same  sortof  proof  by  which  the  bonsdi 
of  every  county  in  the  kingdom  most  be  at* 
certained,  the  doing  acts  in  the  place  in  quci* 
tion  by  the  officers  of  the  county,  wbieh  mut 
be  done  in  that  county,  and  no  other. 

S.  Goodere.  All  King- road  is  not  in  BrittoL 
Will  your  lordship  please  to  admit  me  to  cill 
Mr.  Hill  ?  He  is  a  gentleman  that  hss  vmtfd 
the  situation  of  the  place  where  the  ship  iajTi 
and  will  describe  it. 

Mr.  Vernon.  I  am  sorry  to  find  Mr.  Goodere 
driven  to  this  subterfuge  in  his  defeooe,  I 
could  wish  he  had  one  to  make  on  the  meriti ; 
if  bet  stands  upon  hb  innocence,  what  needtf 
all  this  stir  about  the  station  of  the  ship,  or 
where  on  earth  can  he  hope  to  be  tried  beJws 
a  fairer,  or  more  impartial  judicatorethin the 
present  f 

S.  Goodere.  Call  Mr.  Hill. 

Mr.  Recorder.  Mr.  Goodere,  if  you  esashev 
tliat  any  part  of  King- road  is,  or  ever  aii 
esteemed  to  be  in  any  other  county  thao  the 
county-of  the  city  of  Bristol,  I  will  beer  yosi 
otherwise  it  will  be  to  no  .purpose  ta'demt 
the  situation  of  the  ship,  smce  it  is  adorittcd 
that  she  lay  in  King>-roaa. — ^Mahony,  have  yon 
any  thing  to  say? 

MaUoay.  I  hope  your  hirdahip  will  eoaeider 
that  1  was  a  poor,  presa'd  servant,  and  1  m 
drunk  when  I  made  the  confeaioo,  and  i  w» 
frightened  out  of  my  wits. 

Mr.  Recorder. .  You  say  yon' weiednnh 
when  you  made  the  confession  ;  it  is  posabK 
that  night  when  you  were  first  taken  asd 
brought  before  the  magistrates,  70U  weft  la 
Honor,  but  it  seems  your  confessioa  wasaet 
taxen  until  the  next  day; 

JfttAosy.  My  lord,  1  was  tn  Bridewel;  I 
did  not  sleep  a  wink  the  whole  night. 

Mr.  Recorder,  Have  yoa  any  wiftaewi  li 
call? 

Mahony,  No,  please  your  lordships,  I  ut^t 
stranger  here,  I  have  no  witnesses  to  cslL 
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voantirered  that  has  the  Ifast  dependance  on, 
the  lanr;  and  I  agpree,  Sir»  that  in  order  to 
fariDgf  Mr.  Goodere  within  the  compan  of  the 
indiotfnenty  he  roost  appear  to  have  been  pre- 
aeut,  as  an  abettor,  at  the  perpetration  of  the 
mnrder.  The  law  ia  eztremelj  clear  in  thia 
particular ;  hot  then  it  ia  aa  clear,  that  if  se- 
veral persons  are  engaged  in  a  desigpi  of  mur- 
dering another,  and  one  of  the  piurty  stands 
upon  the  watch,  at  the  room  or  house-door, 
whilst  the  rest  actually  commit  the  murder,  he 
is,  in  the  judgment  of  the  law,  present  at  the 
murder,  and  as  much  a  principal  in  it  as  the 
rest:  and  the  law  is  the  same,  though  he 
stood  at  a  considerable  distance  from  the  place 
where  the  murder  was  committed,  as  at  the 

Ete  or  the  lane's  end ;  for  it  is  not  necessary 
should  be  tn  anupectu^  if  near  enough  at 
band  to  embolden  his  accomplices  in  the  mnr- 
dcTy  through  the  hopes  of  present  assistance, 
or  security  from  the  person  upon  the  watch. 
And  so  it  IS  expressly  laid  down,  in  lord  chief- 
justice  Hale'allistory  of  the  Pleas  of  the  Grown, 
in  the  chapter  of  Petit-treason ;  where  he  says, 
that  if  a  wife  or  servant  conspires  with  a 
stranger  to  kill  the  husband  or  master,  and  be 
in  the  same  house  with  the  stranger  whilst  he 
commits  the  murder,  the  wife  or  servant  is 
guilty  of  petit-treason,  though  not  in  the  same 
room  where  the  murder  was  committed.  The 
same  doctrine  is  laid,  down  in  second  Hawkins's 
Fl.  Cr.  319,  (whom  as  a  living  author  I  cite, 
only  for  the  sake  of  the  authorities  he  has  been 
at  sreat  pains  in  collectinp^.)  And  the  case  of 
lord  Dacre  is  full  in  point:  My  lord -Daere, 
with  Mansel  and  several  others,  went  by  night 
into  another's  park,  unlawfully  to  kill. deer* 
my  lord  waited  about  the  park- gate  upon  the 
watch,  whilst  the  rest  went  a  quarter  of  a  mile 
into  the  park,  where  they  met  and  killed  the 
keeper;  lord  Dacre,  though  at  so  great  dis- 
tance when  the  keeper  was  killed,  was  adjudged 
•principal  in  the  murder,  and  aecordioffiy  died 
|pr  it.  And  agreeable  to  this,  was  likewise 
the  case  of  Berry,  (the  porter  of  Sooierset- 
house)  who  was  concerned  with  Green,  Hill 
and  others,  in  the  murder  of  sir  £.  Godfrey ; 
•ome  of  them  wa^r-laid  that  worthy  magis- 
trate, and  having  inticed  him  into  the  yard 
leading  to  Somerset- boose,  Green,  Hill  and 
othen  strangled  him.  Berry  was  one  of  their 
gang,  and  whilst  the  others  were  committing 
the .  murder,  stood  at  a  great  distance  from 
tbem  on  the  watch,  upon  the  stairs  leading  to 
Ibe  upper  court  of  Somersets  house:  he  was 
MMlicted  with  Green  and  Hill,  as  being  present 
aad  abetting  the  murder,  and  upon  this  evi- 
dence wasoonvicted  and  executed.  Gentlemen 
of  tbe  jury,  in  the  case,  now  before  you,  it  is 
fully  made  out  in  proof,  that  the  deceased  was 
imder  one  continuing  armed  force,  from  the 
anatant  of  bis  being  seised  to  that  of  his  death ; 
and  that  his  Inrother  (ihe  prisoner  Mr  ,Goodere) 
pot  and  kept  .him  under  that  force.  Then, 
geotlemen,  Mr.  Goodere'a  displacing  Bucha- 
aan  from  tbecabhin-door,  and  placing  himself 
tbaif  la  bis  steadt  with  the  dvawa  sword  m  bis 


band ;  Mahony's  entering  into,  and  bebr  let 
out  of  the  caMiin,  whilst  Mr.  Goodere  kept 
guard  at  the  door  of  it ;  Mr.  Goodere  waving 
bis  sword  at  Maogninis,  and  handing  an  the 
candle ;  the  dyinff  outcries  of  his  brother 
(which  could  not  but  reach  his  ears,  though 
not  his  heart),  and  other  Mack  in^^ients  ia 
this  dreadful  case,  are  an  undeniable  proof 
that  Mr.  Goodere  was  concerned  with  MabouT 
and  White  as  their  accomplice  in  bis  brother's 
murder,  and  took  his  stand  at  the  cabbin-dooTi 
with  no  other  intent  than  to  embolden  and 
assist  them  in  the  perpetration  of  that  cruel 
act,  and  keep  off  otnen  from  coming  to  bis 
brother^s  relief,  or  from  disturbing  them  in  the 
Imtal  business  the^jr  were  about.  Under  whieb 
circumstance  be  is  guilty  in  the  same  degrea 
as  Mahony ;  and  in  the  eve  of  the  law  looked 
upon  to  have  been  as  mucb  present  at  bia  bro- 
ther's death  (as  an  abettor  of  the  murder),  aa 
if  he  had  stood  by  the  bed-side  and  held  the 
sword  over  bis  head,  whilst  Mahony  was 
strangling  him.  So  that,  gentlemen,  1  appre* 
bend  we  have  made  gMd  the  indictment 
ajfainst  both  the  prisoners,  by  clear  and  oon- 
vmcing  evidence ;  and  therefore  doubt  not  but 
their  guilt  will  stand  recorded  to  futnnagn  by 
the  justice  of  your  verdict 

Mr.  Shephard.  Mr.  Recorder,  will  you 
please  to  indulge  me  a  word  as  to  the  point  of 
law  ?  Mr.  Vernon  mentions,  in  the  case  of  the 

£ark  that  be  hath  taken  notice  of,  the  lord 
^acre  and  his  party  came  by  night  unlawfully 
to  kill  deer,  and  therefore  the  Taw  presumed 
they  all  came  with  an  intent  to  oppose  all  that 
should  hinder  them  in  that  design;  and  so 
when  one  killed  the  keeper,  it  must  be  pre* 
sumed  the  act  of  all,  because  purauant  to  that 
intent.  But  'whether  the  present  case  is  cir- 
cumstanced aa  that  case,  oos^ht  to  be  consi- 
dered. I  do  admit  that  Mr.  Goodere  was 
down  in  the  cock-pit  at  the  time  this  fact  was 
done,  and  he  was  certainly  obliged  (as  hath 
been  observed)  by  the  Uw  of  nature  to  take 
care  of  his  brother.  But  if  be  had  no  other 
intention  of  carrying  him  on  board  the  ship, 
than  to  secure  and  tuce  care  of  him  aa  a  peraoa 
whom  he  looked  upon  aa  disordered  in  bia 
senses,  and  with  a  view  of  reducing  him  to 
reason;  then  snrdy  Mr.  Goodere's  case  is 
very  diffbrent  from  the  h>rd  Dacre's.  And 
that  Mr.  Goodere  did  look  upon  his  brother  to« 

Mr.  Recorder.  Mr.  Shepbard,  you  are  going 
off  from  the  point  of  Uw  to  matter  of  fiMtTi 
shall  charge  the  jury,  that  if  they  believe  Mr. 
Goodere  stood  at  the  cabbm-door  ia  order  to 
prevent  any  persons  coming,  who  might  have 
prevented  ibe  murder,  or  to  encourage  those 
within  the  cabbin  in  the  business  they  were 
about,  they  must  find  him  guilty  on  tnia  in- 
dictment; otherwise  they  must  acquit  him. 

Mr.  Shephard,  If  he  was  not  there  with  thai 
intention,  be  cannot  be  guilty;  and  in  this  case 
no  such  intention  appears. 

Mr.  B^e^order.    His  mtenthm  ia  natter  of 
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ftet»  irWch  must  be  left  to  the  jilry  on  the 
whole  eridevoe. 

Gentlemen  of  ibe  Jury ;  tbe  piriiraera  at 
tiie  her,  Mattfaew  Ma  bony  «n48enMKl  Ooedure, 
•tend  indicted  for  the  murder  of  gir  Mm 
Hineley  Goodere.  And  the  indictnkeni  chai^ei 
that  luhony  strangled  bim,  end  tbal  the  pri* 
fooer  Goodere  was  preient,  atdhitf  and  abettmif 
htm  in  the  ftet.  They  are  bm  eharged  ai 
ptiaeipda  in  the  morder.  For,  gmtleiiven,  in 
the  eye  of  the  law,  the  pcmen  who  is  presniti 
aiding  and  abetting^  it  as  mueli  a  principal  in 
the  murder^  as  the  person  who  actaaHy  eenK 
mils  the  fteK  Whether  tbe  prisoners,  or  either 
of  theoB,  be  giiHty  in  manner  eharged>b  the 
indiotmenitt  yon  are  to  determine  upnn  the 
evidence  you  bare  heard. 

The  erklenco  faasr  been-  very  laog ;  bnt  i 
wiU  endearenr  lo  lay  the  nateriai  pSktn  of  il 
before  you  in  soch  a  Nght,  M  may  best  asMst 
yon  in  ydur  nreaent  enqniry. 

Tie  onl  or  all  donbt,  tfant  sir  John  Dhidey 
Goodere  was  stmngieden  hoard'tfia  Bnbyinan 
ef  var  in  Kitt|f-tead,  in  the  niglit  between 
the  I81I1  and  14th  of  terairy  test  And 
therefore  whai  past  at  that  time,  wbieh  may 
afcet  the  prisonem^  or  eitbsr  of  them,  aa  they 
stand  char^  on  tbinhidicimentf  wittdeaerve 
your  principal  attention.  But  as  the  prose- 
cutors have'  (very  properly  1  think)  gone  pretty 
Ikr  back  in  their  evidence,  in  order  to  shew  by 
what  means  sir  John  was  ffot  on  board,  it  will 
be  necetslry  for  yim  to  take  that  part  of  the 
evidence  likevrlse  into  consideration. 

Tbe  flnst  witness  is  Mr.  Cbamberlayne,  who 
leDs  you,  that  about  three  weeks  before  tbe 
murder  happened,  Mr.  Goodere  dedred  him 
to  use  his  ^9od  offices  with  Mr.  Jarrit  Smith, 
a  friend  of  sir  John's,  in  order  to  bring  about 
a  reconciliation  between  sir  John  aad  him. 

Mr.  Sknith  tells  you,  that  Mr.  Chamber- 
lavne  did  apply  to  bim  for  that  purpose ;  and 
afterarards  brought  Mr.  Goodere  to  his  house 
on  the  same  errand :  and  that  Mr^G^xxIere 
then  repeated  tbe  same  reqjiiest  Mr.  Cnamber- 
lay  ne  had  before  made  in  bis  behalf.  He  says, 
he  proposed  the  matter  to  sir  John,  who  with 
tome  difficult V  consented  to  give  Mr.  Goodere  a 
meeting ;  which  was  ixed  for  Tuesday  the 
Idth  of  January,  at  Mr.  Smith's  house  in  the 
College- Green,  of  which  Mr.  Goodere  had 
timely  notice.  That  on  Tuesday  the  ISth,  sir 
John  rode  up  to  bis  door,  and  having  just 
alighted  and  aequainted  him  that  beoould  not 
at  that  time  stay  ;  but  that  tlie  next  time  he 
came  to  town,  which  would  be  the  Saturday  or 
Sunday  following,  he  would  meet  his  brother ; 
he  mounted  his  horse,  and  went  off,  attended 
by  his  serrant,  both  armed  with  pistols.  He 
says,  that  on  the  same  day  be  met  with  Mr. 
Goodere,  and  acquainted  him,  that  sir  John 
would  be  again  at  his  houac:]^n  Saturday  or 
Sunday  ;  and  it  was  then  agreed  that  Mr. 
Goodere  should  have  notice  when  sir  John 
came.  He  says,  that  on  Sunday  morning  the 
18th  of  January,  sir  John  sent  nim  word,  that 
he  wfMli  be  m  hia  house  thai  dayv  •*  •oj 


boor  be  shonld  appotat;  aad  ttstHMy 
three  in  the  afternoon  was  apptinted.  Ht 
says,  that  the  seme  meramg  he  gate  Mr. 
Goodere  notice  of  the  appejatmiat.   ThM  it 
the  aftcmosn  shr  John  and  Mr.  Gosdsie  ml 
at  his  heom,  where  mntoal  civilitiiit  fmtd 
between  them :   that  sir  John  sion  Mi  Mi 
leave,  the  withesaand  Mri  Goeders  waitinff  at 
bim  ta  the  door.    Heaayfl^thatbesnawdllr. 
Oeedflw  to  sisy  hmger ;  aad  slid  t»  bin,  I 
hope  I  have  doncyeat'thi^fs.    To  wbkh  Mr, 
Goodere  replied  with  seaaa  emoddn,  Ej  M 
tfan  will  not  do;  and  knmedialely  Mlooels 
John  down  tbe  hill.    He  ssys,  that  stao^ 
at  his  door  he  observed  a  eenspaajr  of  siflm 
fathering  about  sir  Je4in,  and  aend  Mr, 
Ooedsfo  say  lo  themi  la  he  mady,  or  it  il 
ready  P  (he  is  not,  i  believe^  peihlvi,  whit 
wenathe  words) :  to  whioh  seme  ofthenitas 
anawwtrodt  Yeai  Sir«    Whertapon  tbe  wMi 
oampany  wmrt  haitily  off,  ssam  tawarii  tb 
Batts^  athewiswmidt  tfea  Lower  Ortea;  sri 
Mr.  GeediniaMtowed  Mmmhy  tfasBotta  Hr, 
South  had  aa  aospieam  aa  that  time,  tbtttbi 
saihita were  oiering neienea  to  shr  JolD.sri 
so  made  mo  fiarthor  enoairy  inia  the  aaNtr; 
tiH  a  soldier,  wlmis  lihawisa  prodasal  aii 
«rttMm,tald  hW»whathapfNnedattbeknfi. 
The  ant  wituem  Hmy  ptadaetd  it  Mtmei 
H<d>bs,who^  it  aesam,  Itespathe  WhUt-Hat 
atehottseat  theibalof  the  CoMega'frem:  mi, 
ffmtlemen,  you  will  oboerve,  that  Aosi  Ifci 
ftant  whidows  of  that  bonae,  one  imy  bmi 
ViewofMi^;Smith'S6.    And  he  telle  yon  ibaiai 
Bfooday  tha  iMk  of  January  Imt^  the  piiamd 
aithebareametohiafaauaa;  thakMr.Qooim 
desh«d  Mr  see  an  upper  rooa^  arsr  the  pittr, 
filling  tha  strset;  aad  hmaif  seen  it,  mi^ 
he  waind  eoose  the  aaxt  monnag  aad  dMk 
oaffoe  in  that  rsaok    Aooocdmg^,  ths  sal 
BUHnmg  he  dune  (eariy  Ibr  Mut  timetf  d* 
year)  bmn  the  winnows  weraopsMd^srlm 
HglMed;   hiadrem  so  dilfeient .fiioiirwlitl hi 
wwre  the  day  before,  that  the  wMnem  did  sMd 
ftratMOolfedihim.    Hot,  it  seams,  he^ebsnfd 
his dodiet '  Siiir r  he  came  thitbsr.    He  SHmi 
wiHaig  to  drink  his  ooflbe  in  the  paflnr;  Id 
being  desired  to  walk  tm  stairs,  he  west  ad 
the  roam  he  had  pitohao  npan  the  &^  bidi« 
Soon  afterwards  the  pnaoaer  tfaboay,  nii 
three  ether  persons,  oame  in  $  «id  sAsrda^ 
five  or  six  more.    These  people,  gsadoMi^ 
were  not  altogether  in  one  room ;  bat  tbf 
were  aM  entertained  aO  Mr.  Qoodeia^  eipM* 
The  whnem  tells  yaw,  that  Mr.  Oeod*e«d» 
eddiey  shonld  be  lammdned ;  aadat^ 
away  paid  tbe  whole  reekomacr.    Be  1^ 
that  while  tbe  esmaaity  waa  at  hw  boose,  m 
Goodere  above  stana,  and  ethers  bolow,  ar 
John  Dnieley  Goodere  rode  by  tnm  Mr. 
Smith's  attended  by  his  sevtmiC;  sad  dMI« 
they  passed  by,  Bfr.  Goodere  eaHcd  oat  lode 
people  behMT,  Leek  weftat  hlm,botdoiinrMaib 
him.    He  nys  farther,  that  on  Mandiy  dt 
Idth  of  January,  Mabooy  eadie  to  his  bosnii 
the  memmg,  and  desired  htm  thai  if  be  flV 
drngendaman  in  the  Usek  aap  (bywMohdH 
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leriptitD  it  apf>€ari  tir  Jobn  vnm  meaot)  go  to- 
wAtfte  ibe  Greeo,  he  wouJd  send  a  ^lier  to 
Imi  •(  a  piiblic*liofMe  io  Manih-  strict :  that  in 
the  tfternooD  MahoDy  oarae  agaio^  with*  met 
iiiaiiy  other  people,  nl  appealing  by  their  3r«ae 
lobtMiiora.  Aad that oe the deceaeed walked 
hy  Ibe  hoooe,  they  ell  mahed  out  eed  went  off. 
He foea,  I  think,  no  ftnhcr  in  hie  orideoee; 
ftr  be  wtma  to  he  too  eanch  eoneemed  for  hie 
RckoDiBg  nnd  hit  tanlcard,  Io  nuod  any  thing 
that  paaaed  afterwnida. 

IVe  next  e«idenee  ieTliomaa  WtUiama,  wlw 
haloDga  to  the  Rnl^.  He  enye,  that  eo  8nn- 
day  the  18th  ho  hiooght  vp  tlM  bnrge  from 
&n^-raad ;  and  wee  ordered  1^  9At.  Goodere 
to  leave  two  hande  aboard  the  baige,  and  take 
eight  of  the  crew  to  the  White^Bart  alehooee 
en  tlie  CoHese-green,  and  there  wait  for  him : 
ftr,  mid  he,  I  hare  a  gentleoMn  to  go  on  board 
me«  He  aeoordingiy  went  to  the  fVhite-Hart 
with  lyf  men,  and  tiiere  fonnd  Maheny  and 
leorer  6ve  iriBOple  belonging  to  thoYemon 
prifaleer.  fieiaje,  h7ha7  not  been  long 
there^  belere  the  company  mahed  ont  of  doors: 
«aon  which  be  Ibilowed,  and  found  they  had 
hid  violent  hande  on  the  deeeaeed,  and  were 
canybg  him  on  board  the  barge ;  giving  out, 
that  he  had  mmrdered  a  peraen  on  beard  the 
•ypy  end  that  they  were  canning  hhn  thither 
inenler,  ae  they  pvetended,  to  bring  him  to 

C^ioe.    He  telle  yoo,  that  the  priioner  Bfa- 
ywae  very  active  in  thiaootvage;  and  that 
the  priaoner  Goodere  waa  preaen^  aeeing  and 
bearing  all  that  pamed.    He  Iftewiae  giree  you 
•tt  account  of  the  tenveraation  that  paaaed  be- 
tween air  John  and  the  priaoner  Goodere,  after 
they  ware  in  the  barge ;  and,  aeoong  other 
thinge  leHa  yoo,  that  open  the  deceaaed'a  aey- 
ing,  Yon  ere  carrying  me  on  board  to  munier 
oie,  the  priaoner  GooMveanewered,  No,  I  don't 
intend  to  do  so,  but  I  would  have  you  make 
wear  peace  with  God.    Tbia  witneaa  apeaka 
fittle  to  what  paaaed  after  they  came  on  Wrd 
theebip ;   for,  aaya  he,  I  bad  been  employed 
aU  day,  and  'went  to  bed  early.    But  he  teHe 
yoo,  that  in  the  night  be  heard  a  very  nn- 
QSiiai  noiae  on  beard ;  and  that  about  two  m  the 
■aominff,  he  aaw  the  prisoner  Goodere  go  down 
the  Indmr  leading  to  the  pnrser^s  cabbin.— You 
Itfirn  heard,  gentlemen,  from  the  witnesses, 
irbom  I  shall  mention  presently,  that  the  nmr- 
w  committed  m  this  very  cabbin. 
Theproaeonters  then  called  several  witneeaes, 
uei   Trivet,   Thomas  Charmbury,  Mra. 
I>nrby,  and  William  Dopree ;  who  all  speak 
to  the  OMhner  of  carrying  air  John  from  the 
OoUcge-green  to  the  place  where  the  baige 
kiy. 

Tbeoe  witneaaes  agree  in  general,  that  he 
<was  ^rented  with  great  rudeness  by  the  com- 
pnny  in  whose  hands  he  was.  Bat,  as  the  pri* 
monet  Goodere  admits,  that  he  did  tAe  his  bro- 
tber  on  board ;  and,  as  Mahony  endeavours  to 
mmeaae  the  part  he  had  in  it,  by  allegring  that  be 
wan  UDder  command ;  I  need  not  be  very  partt- 
ealar  is  repeating  the  circamstanoes  attending 
Ubis  part  of  the  aAir.   Only,  geothnneD,  it 


may  be  proper  for  yon  loobacrve,  that  the  pre- 
tence given  out  toUind  the  people  who  enquired 
into  the  meaning  of  this  outrage,  waa,  that  the 
gentieman  had  oommitted  a  murder  on  board 
the  Ruby.  And  that  wtien  air  John  was  on 
beaad  the  baige,  and  eallbff  out  for  help  to  the 

Cple  on  shore,  toNing  them  his  name,  and 
ging  them  to  lethis  friend  Mr.  Jarrit  Smith 
know  wbat  bad  happened  to  him  ;  the  prisofeier 
Goodere  at  that  instant  stopt  his  mouth .  This 
oircuBBStance  is  pvoved  by  three  of  these  wit* 
nesses. 

The  next  set  of  witnesses  who  have  been 
called,  are  penons  belonging  to  the  Ruby. 
And  fnuk  them  yoo  have  an  account  of  what 
passed  from  the  time  sir  John  waa  brought  oa 
board  Io  the  time  of  the  murder. 

The  first  is  Theodore  Coart,  the  master  of 
the  Ruby ;  and  he  tells  you,  that  about  seven 
in  the  evening  sir  John  was  brought  on  board, 
and  immediately  by  Mr.  Goodere's  order  car* 
ried  down  into  that  part  of  the  shin  which  is 
called  the  cockpit,  and  eecnred  in  tne  nurser'a 
cabbin,  and  a  centinel  set  on  him.  >  He  telle 
you  fiirther,  that  Mr.  Goodere,  aa  aoon  as  he 
came  on  board,  aaid  to  him  and  the  ether  com- 
pany preaent,  I  baTo  brought  a  madman  on 
board.  And,  gentiemen,  you  vrill  observe,  that 
the  sbip'ecrew  were  made  to  entertain  an  opi- 
nion, that  sir  John  was  mad  ;.says  Mr.  Goodere, 
Don't  mud  what  he  says,  he  is  mad.  This,  aH 
the  witnesses  agree  in.  And  yoo  may  remem- 
ber too,  that  when  the  poor  gentleman  was 
dragged  and  hurried  along  towards  the  ba^ge, 
then  he  bad  mnrdered  a  man  on  board  the 
Ruby.  Now  he  is  brought  aboard,  wher6  that 
pretence  cannot  aerve,  be  is  a  madman,  and 
roust  be  confined.  This  witness  was  present 
the  next  morning  when  the  purser's  cabnin  waa 
broke  open,  and  sir  John  was  found  there  mnr- 
dered :  upon  which,  be  says,  Mr.  Goodere  was 
made  a  prisoner.  But  be  tells  you,  that  be- 
fore this,  Mr.  Goodere  expressed  a  great  incli- 
nation to  sail  that  very  morning;  and  upon  hia 
representing  to  him  the  danger  of  attempting 
the  Bristol  channel  without  a  pilot,  he  answer- 
ed, If  I  can  but  get  as  low  as  the  Holmes  I 
don't  care. 

This  witnem  was  asked  a  question  hy  Mr. 
Goodere,  touching  the  place  where  the  Ruby 
waa  moored,  at  the  time  the  fact  in  question 
was  committed;  and  he  says,  that  she  then 
lay  in  King  Road,  and  has  described  her  se- 
veral hearings  to  Pert's-bead  p<nnt,  the  Denny, 
and  the  Hole's  mouth.  But,  gentlemen,  it  wdl 
not  be  material  in  the  present  case,  in  what  part 
of  Kmg  Road  the  ship  then  lay,  if  yoo  are  sa- 
tisfied from  the  evidence  you  have  heard,  thst 
King  Road  is  in  the  county  of  this  city,  be- 
cause it  is  admitted  by  the  prisoner,  and  indeed 
it  is  too  plain  to  be  denied,  that  the  ship  was 
then  in  King  Resd. 

The  next  witness  is  Duncan  Buchanan,  who 
was  one  of  the  company  at  the  White  Hart 
ale-hoose,  on  Tuesday  the  ISth ;  and  be  con- 
firms wfattt  Hobbs  told  you,  that  when  sjr  John 
and  bis  servant  rode  by,  the  ..prisoner  Goodete 
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called  to  Mahony  and  the  company  at  the  White 
Hart,  and  bid  tbem  miod  him  well,  but  not  to 
touch  him.  He  says  too,  that  Mr.  Goodere  at 
the  same  time  ordered  some  of  the  company  to 
follow  air  John .  He  speaks  much  to  the  Mme 
purpose  as  the  last  witness,  toochinff  the  bring- 
ing fijhr  John  aboard,  and  carrying  him  into  the 
parser's  cabbin ;  and  adds,  that  two  bolls  were 
put  on  the  outside  of  the  cabbin  door  by  Mr. 
Goodere's  orders.  He  tells  too,  that  he  was 
tiie  oentioel  placed  at  the  cabbin  door  by  Mr. 
Goodere,  who,  you  are  to  take  notice,  had  then 
the  command  of  the  ship ;  and  says,  that  about 
twelve  at  night  he  was  sent  for  mto  the  cap- 
tain's cabbin,  where  he  found  both  the  prisoners 
at  the  bar  together.  That  Mr.  Goodere  en- 
quired of  him,  whether  his  brother  made  any 
noise  f  and  said,  1  believe  he  is  wet  in  his  feet, 
I'll  carry  him  a  pair  of  clean  stockings.  That 
between  one  and  two  the  prisoner  Goodere 
came  down  to  the  cock- pit,  and  listened  some 
time  at  the  cabbin  door,  where  sir  John  was; 
and  soon  afterwards  took  the  sword  from  him, 
and  order^  him  up  to  the  deck ;  and  stood 
himself  as  centinel  at  the  door.  He  sayi*  that 
being  on  deck,  he  saw  the  prisoner  Mahony  go 
down  the  ladder  towards  the  purser's  cabbin, 
and  is  positive  he  went  into  the  cabbin ;  the 
prisoner  Goodere  standing  at  the  same  time 
csentinel  at  the  door.  He  tells  you  that  a  short 
time  after  this  he  heard  a  great  noise  and  strug- 
Idling  in  the  cabbin,  a  person  crying  Murder, 
Jike  one  going  into  a  fit :  that,  I  think,  was  his 
expression..  This  noise,  be  jud^pei,  continued 
four  or  five  minutes ;  and  is  positive  that  the 
prisoner  Goodere  stood  at  the  door  all  that  time, 
with  the  sword  in  his  band.  He  says,  that 
after  the  noise  in  the  cabbin  ceased,  he  saw  the 

ertsoner  Goodere  hand  a  candle  into  the  cab- 
in ;  and  that  be,  seeing  Mr.  Goodere  had  no 
light  with  him,  lighted  a  candle  at  the  lanthom 
upon  deck,  and  was  going  to  carry  it  down; 
.upon  which  he  says  Mr.  Goodere  waved  the 
sword  towards  him,  saying,  Keep  back,  stay 
where  you  are.  He  says,  that  soon  afterwards 
the  prisoner  Goodere  called  for  a  light,  deliver- 
ed rack  the  sword  to  him,  locked  the  cabbin 
door,  and  put  the  key  in  his  pocket ;  and  said. 
If  my  broaier  makes  any  more  noise,  let  me 
know  of  it. 

The  next  witness  is  Daniel  Weller,  the  car- 
penter of  the  Ruby :  he  agrees  in  the  main 
with  the  two  former  witnesses,  touching  the 
bringing  sir  John  aboard,  the  carrying  him 
into  the  purser's  cabbin,  and  putting  the  bolto 
on  the  door ;  and  gives  an  account  of  the  con- 
▼ersation  he  had  with  sir  John  in  the  cabbin 
while  the  bolts  were  fastening  on :  from  which 
it  9eems  natural  to  conjecture,  that  sir  John 
expected  he  should  have  foul  play  for  his  life. 
He  did  not  stay  lon^  with  him ;  for  it  seems 
nobody  was  to  visit  the  poor  gentleman  but 
Mahony.  He  says,  he  broke  open  the  cabbin 
door  next  morning,  and  found  sir  John  dead, 
and  observed  some  blood  about  hia  mouth  and 
nose ;  which,  gentlemen,  is  what  may  be  ex- 
pected in  case  a  person  is  strangled, 
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The   next   witness. is  Edward  Jooes,  the 
cooper  of  the  Ruby;  and  he  tells  you,  tbit  on 
(he  ThurMlay  before  the  fact  in  qocstimwai 
committed,  Mr.  Goodere  ordered  the  poner^i 
cabbin  to  be  cleared  out ;  for,  said  he,  I  dMH 
bring  a  gentleman  aboard.    He  ssys,  thst  umb 
after  sir  John  was  brought  aboard,  Mr.  Gooine 
came  down  to  the  purser's  cabbie,  and  cftral 
him  a  dram  of  rum,  and  also  perrasded  biai  to 
make  use  of  some  to  chafe  his  leg,  which  it 
seems  had  received  some  hurt  that  dsjr.  He 
says,  that  Mr.  Goodere,  speaking  of  ur  J«ha 
to  the  people  present,  raid,  Don't  miod  whit 
he  says,  he'll  be  well  enough  again.    He  tdb 
you,  that  about  eight  o'clock  he  went  to  bcdii 
the  slop-room,  which  it  seems,  is  parted  ftaa 
the  purser's  cabbin  by  a  thin  deal  pirlitiei. 
That  before  he  went  to  sleep,  he  beard  vbit 
passed  in  the  cabbin,  particularly  the  diseooni 
between  sir  John  and  the  prisoner  Mahaaj, 
which  I  need  not  repeat  to  yon.    Aad  nji 
likewise,  that  he  heard  sir  John  pnjis^  ti 
God  to  deliver  him  out  of  his  present  diitrea, 
and  express  himself  as  a  man  sensible  of  hh 
present  danger.    He  telle  you,  that  bcteses 
two  and  three  in  the  morning,  his  wife,  wh« 
happened  tlien  to  be  aboard  and  in  bsil  widi 
him,  waked  him,  and  that  he  then  heardagmt 
struggle  in  the  cabbin,  sir  John  crying  oat,  tf 
a  person  in  great  confusioa  and  distress,  HsR'i 
twenty  guineas,  take  it,  take  it,  most  I  die? 
He  rays,  that  in  a  little  time  idl  wu  ^«ti 
from  which  he  concluded  the  gentlcnMB  tu 
dispatched ;  and  then  a.  light  was  hroaght  iol* 
the  cabbin ;  upon  this  he  says,  he  got  op  sp« 
his  knees,  ana  peeped  through  a  crevice  is  thi 
partition,  and  saw  the  prisoner  Mabosj  as^ 
one  Charles  White  rifling  the  pocksti  af  « 
John,  who  was  Uid  upon  the  bed,  in  the  poiiaR 
be  has  described  to  you,  and  motionleM.  ^ 
rays,  at  this  time  he  raw  a  hand  atsiriohii|i 
throat,  and  heard  a  person  say.  It  is  doae,  us 
well  done;  he  cannot  ray  who  the  peissa  fu 
whose  hand  was  at  sir  John's  tbrrat,  hot  be- 
lieves it  was  not  the  hand  of  White,  or  Mshosy, 
for  it  was  a  white  hand,  and  not  like  either  ii 
theirs.    He  rays  that  he  lay  in  fear  of  hie  era 
life  (as  indeed  1  think  he  bad  grrat  ressos)  ti 
about  four  in  the  morning,  and  then  the  net 
belonging  to  the  yawl  being  called  up,  he  fet 
up  too,  and  acquainted   the  lieutensat  with 
wnat  passed,  ancl  consulted  with  him  andothoi 
of  the  officers  about  apprehending  Mr.  Goodcre> 
which  was  afterwards  done  in  the  msnnar  yes 
have  hrard. 

The  next  witnera  is  Mar^ret  Jones,  wile  ef 
the  last  witness.  And  she  ^ves  much  tlie  eine 
account  of  the  bringing  sir  John  ahoaid,  isd 
Mr.  Goodere's  offbring  him  rum,  ra  her  bai* 
band  does.  And  rays  farther,  that  Mr.  ^^Jf^ 
talked  of  ordering  sheets  for  sir  John  s  M 
But,  gentlemen,  it  does  not  appear  to  ne  that 
any  sheets  were  ordered,  or  indeed  any  '^'^ 
refreshment  provided  for  himj  except  aaiiipa 
dram  of  rum,  which  he  refused,  having  fbrheca 
the  use  of  strong  liquors  of  all  sorts  for  s  ow- 
siderable  time.    This  witness  likewise  givci  m 
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aocouDt  of  the  ooiiTefMUiofi  between  MaboDy  \ 
«ii'd  sir  Joho,  and  tellayou,  that  wben  Mahony • 
offered  to  poll  off  sir  «K»bB'8  atockings,  be  said 
to  faiin,  Pray  don't  atrip  me  tiU  I  am  dead* 
She'  aaya,  that  aboat  two  in  the  mormng  abe 
beard  Brlabony  desire  sir  John  to  compose  him- 
■elf  to  sleep;  and  soon  afterwards  the  light 
was  pot  oat,  and  she  heard  Mahony  say,  You 
must  lie  sUll,  and  not  atir  for  your  life ;  and 
immediately  she  says  there  was  great  strug- 
gling in  tho  eabbin,  two  persons  rf\m^enu^^ 
aod  sir  John  crying  Murder,  and  kecicing  m 
his  throat  (as  she  expresses  it,^  so  that  she  con- 
cluded they  were  strangling  him.  At  this  time, 
abe  says,  somebody  on  the  outside  of  the  door 
ofihred  to  come  in ;  upon  whicb^  those  in  the 
cahbin  said,  Damme,  you  negro,  keep  out. 
6be  says,  the  noise  and  strugglings  continued 
for  a  short  time  afterwards,  and  then  all  was 
qaieti  and  a  light  was  brought  into  the  oabbin. 
Khe  then  saw  the  prisoner  Mahony,  and  Charles 
White,  the  person  her  husband  spoke  of,  rifling 
air  John's  pockets.  The  particular  circum- 
staacesshe  mentions  in  this  part  of  her  evi- 
dence I  need  not  repeat.  She  says,  that  after 
this  was  OTcr,  they  went  out  of  the  eabbin,  and 
the  door  was  locked  and  bolted ;  and  she  heard 
4Micof  the  persons  say,  Which  way  shall  1  go, 
where  shall  I  run  ?  To  which  the  other  an- 
■wered.  Follow  me,  my  boy. 

The  next  witness  is  James  Du^eon,  who,  it 
seems,  is  the  surgeon's  mate.     And  be  tells 

20I1,  that  when  sir  John  was  brought  aboard, 
e  was  carried  directly  to  the.  purser's  eabbin, 
and  a  eentinel  placed  over  him.  Says  Mr. 
Goodere  to  this  witness.  Doctor,  1  have  brought 
%  madman  on  board,  you  roust  do  the  best  jou 
can  with  him ;  pray  go  and  feel  his  pulse  now; 
or  you  may  let  itr  alone  till  to-morrow,  the  first 
tiiffht  will  be  the  worst  with  him.  The  doctor 
did  go,  but  was  told  by  the  eentinel,  that  he 
had  orders  to  let  nobody  in  but  Mahony  ;  how. 
ever,  he  went  in  and  felt  sir  John's  pulse,  and 
fbiud  no  disorder  there  but  what  might  be  oc- 
casioned by  the  fatigue  he  had  undergone  that 
afternoon.  This  witness,  who,  it  seems,  lodged 
ID  a  part  of  the  cock -pit  near  the  purser's  cab- 
bio,  says,  that  about  two  in  the  morning  he 
beard  an  unusual  stir  in  the  cock-pit,  and  over- 
beard  Mahony,  who  was  in  the  purser's  eabbin, 
say,  You  muat  lie  still,  don't  stir ;  and  imme- 
diately there  was  a  great  bustle  in  the  eabbin, 
sir  John  crying.  Murder,  and  saying.  Here's 
twsaty  gruiDeas,  take  it,  take  it.  He  says,  that 
by  the  noise  he  heard,  and  from  other  circum- 
stances he  has  mentioned,  be  then  apprehended 
that  somebody  was  strangling  the  gentleman. 
Before  the  nobe  was  quite  over,  he  sayji  he 
beard  the  lock  of  the  eabbin  go ;  apon  which 
somebody  within  cried,  Damn  ye,  keep  the 
door  fast.  The  witness  hearing  this,  called  out 
and  enquired  what  was  the  cause  of  the  noise; 
and  he  says  that  the  person  who  then  stood  at 
tbe  door  answered,  It  is  nothing  at  all.  He 
does  not  say  who  the  person  was,  but  says  he 
is  aure  that  the  prisoner  Goodere  was  in  the 
cock- pit  while  the  outcry  was  in  tbe  eabbin. 

vou  xvu. 


Soon  afttfr  the  nobe  was  orer,  he  imys,  a  light' 
was  called  for,  and  carried  into  the  eabbin ;  and> 
in  a  little  time  he  heard  the  tread  of  people 
running  out  of  the  eabbin,  and  is  sore  be  heard 
the  prisoner  Mahony  say,  Which  way  shall  1 
go  ?  To  which  answer  was  made,  You  may  go 
by  tbe  ship-side.  He  says,  about  this  time  a 
person  stept  up  the  ladder  from  the  cock- pit, 
towards  the  deck,  and  he  then  heard  the  pri-. 
soner  Gtfodere  say.  If  my  brother  makes  any 
more  noise,  let  me  hear  of  it.  These  words, 
gentlemen,  if  yon  bdieve  Duncan  Buchanan, 
were  spoken  to  him  at  the  top  of  the  ladder, 
it  seems  indeed  probable,  that  Mr.  Goodere  was 
solicitous  to  know  whether  sir  John  made  any 
noise  or  no,  after  this  time;  for  this  witness 
tells  yoo«  that  Mr.  Goodere's  servant,  soma 
time  afUrwards,  came  to  him  to  en<}uu«  whe-* 
ther  be  had  lately  beard  any  noise  in  the  oab.- 
bin  ?  Yes,  says  the  witness,  I  heard  something 
at  the  lock.  This  noise  the  witness  supposes 
was  occasioned  by  a  est  which  had  been  locked 
in  the  room.  This  witness  inspected  tbe  body 
the  next  morning,  and  tells  you,  that  he  found 
great  impressions  about  the  neck,  and  the  marks 
of  nails  and  fingers  on  it ;  and  upon  the  whole, 
is  of  opinion  that  sir  John  died  by  straneling. 
And,  gentlemen,  whether  a  rope  was  made  use 
of  in  the  business,  or  whether  it  was  done  by 
thrusting  their  fingers  between  the, neck  and 
cravat,  and  so  straining  the  cravat  close  about 
the  neck,  will  not  be  material ;  for  though  the 
indictment  charges  that  it  was  done  with  a  rope, 
jet  if  it  appears  on  the  evidence,  that  the  de- 
ceased waa  strangled  by  any  means  whatever, 
such  evidence  will  be  sufficient  to  maintain  the 
indictment. 

The  next  witness,  and  the  last  that  has  been 
examined,  touching  what  was  done  on  board 
the  ship,  is  William  Macguinis,  the  eentinel  a| 
the  ^n-rooro.  And  he  tells  you,  that  after 
two  in  the  morning,  the  prisoner  Goodere  went 
down  into  the  cock- pit ;  that  soon  afterwards 
the  prisoner  Mahony  pnsh'd  by  him ;  he  says 
he  would  have  kept  him  back,  but  Mahony 
gave  him  ill  language,  and  passed  on,  aod 
called  to  another  person  to  follow  him.  Ha 
says  tliat  Duncan  fiochaaan  was  ordered,  up 
to  deck,  and  that  be  saw  Mr*  Goodere  standing 
at  the  purser's  cabbin-door  with  a  sword  drawo 
in  bis  hand;  and  remembers, ,  that  when  ha 
oJBTered  to  come  near  the  eabbin,.  Mr.  .Goodeiy 
ordered  him  to  keep  back ;  this  was  at  thetima 
the  noise  aod  outcry  was  in  the  eabbin.  Ha 
says  further,  he  saw  Mahony  go  ipto  tbe  cabbia 
before  tbe  noise  was  heard  there;  and  tha^ 
about  three  in  the  morning,  he  aaw  both  the 
prisoners  at  the  bar  go  op  the  ladd^  from  th^ 
cock-  pit  to  the  deck  together. 

The  proaecutors  then  examined  two  wi^ 
nesses  touching  the  gold  watch  which  has  been 
produced.  One  of  them,  Sarah  Culliford,  says, 
that  the  prisoner  Mahony,  the  day  he  was  ap- 
prehended, delivered  the  watch  to  tier,  desiring 
ahe  would  put  it  by  for  him ;.  that  abe,  opon 
hearing  that  Mahony  was  taken  up  for  the 
qiunWr,  n^  a  suvprisse,  thr<e>r  it  i<At(K  the.  vault. 
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The  other  witocss  t»Hf  yo«,  tbtt  he,  by  ovder 
of  the  magiitraleii,  opened  the  Taalt,  and  found 
the  ivatchr  there.  This  watob  the  ^roaeoutom 
would  ftx  upon  the  prisoner  Ctoodere^  and  to 
tliat  end,  it  was  shewn  to  Theodore  Court,  who 
was  examined  before  to  other  points.  And  be 
aays,  he  cannot  be  positive,  but  beliefcs  it  to 
be  Mr.  Ooodere's  watch,  btivin|p  often  seen  it, 
or  such  a  one,  hanging  up  in  bis  eabbin.  The 
proseeutorff  then  produced  a  handkerchief, 
vbich  was  taken  out  of  Mahony's  poettel  the 
night  be  was  apprehended ;  it  apwats  to  be  a 
littie  bloody,  but  1  donH  see  what  nae  they 
nake  of  that  circumstnnoe. 

The  next  piece  of  efidence  the  proseoiitors 
went  to,  was  Mahony^s  examination  and  con* 
fessiooi  which  has  been  read  to  you.  Thie, 
gentlemen,  is  very  proper  evidence,  and  ought 
to  have  ita  weigifht  with  you,  as  far  as  ii  con- 
cerns Mahony  himself;  but  with  regard  to  the 
Other  prisoner  Ooodere,  you  are  to  lay  no  man- 
ner of  stress  upon  it,  it  is  no  evidence  against 
him. 

The  prosecutors  then  proceeded  Co  shew, 
that  King- road,  where  the  Ruby  lay  at  the 
time  the  fact  was  committed,  is  within  the 
county  of  Bristol.  1  think  indeed  that  some 
eTidence  of  that  kind  was  proper  to  be  given 
ibr  your  satisfaction,  and  to  that  end  they  have 
ea)led  Mr.  Wint  and  Mr.  Lowden,  two  ancient 
officers  weH  known  to  you  all.  And  they  say, 
In  general,  'that  King- road  has  always  been 
esteemed  to  be  within  the  county  of  Bristol. 
And  they  go  farther  and  say,  that  they  have 
constantly,  as  occasion  required,  executed  pro- 
eess'Of  all  kinds  in  King-road;  warrants  from 
the  mayor  and  aldermen,  process  (rom  the 
tnayor's  and  sheriffs'  court,  and  warrants 
grounded  on  writs  from  abofe,  directed  to  the 
•heriffs  of  Bristol,  And,  gentlemen,  I  must 
nay,  that  though  another  sort  of  evidence  might 
have  been  given,  touching  the  bounds  of  this 
loouoty  by  water,  I  know  no  evidence  so  proper 
to  prove  the  bounds  of  any  eounty,  as  the'con- 
atant  exercise  of  jurisdiction  in  the  place  in 
kpiestion,  where  that  sort  of  evidenoe  can  be 
iad. 

•.  I  think,  1  have  repealed  to  you  the  material 
yatts  of  the  evidence  which  has  been  given 
igainsi  the  prisoneikv  at  the  bar;  and  yon  will 
«ow  consider  what  they  hareoffo^d  by  way 
«f  defence  to  this  charge. 
'  As  forMahooT,  I  do  not  bear  him  say  any 
thing  by  way  of  proper  defence^  nor  has  he 
caUod  a  singfo  witnees<  He  hopes,  indeed,  that 
if  win  be  taken  hj  way  of  exoose,  that  he  waa 
«  poor  presoed  servant,  and  aetbd  by  command. 
JBut,  gentlniien,  if  you  believe'  the  evidence 
which  baa  been  giv«n  against  him,  no  com- 
-maibd  of  any  auperier  whatsoever  (eupposioff 
(that  to  have  been  an  ingredient  in  bis  case)  wtfi 
•axoose  him. 

Mv.  Goodere  says,  that  Jiis  brother  was  a 
Ittnatie,  and  he  being  his  onl5r  brother,  thongfet 
4t  bis  duty  to  take  eare  of  him  in  that  condi- 
tion ;  that  in*  order  thereto  he  had  endeavoured 
lo  get  a  lodging  in  ihia  city»  whereliewas  to 


It 


be  confined  under  the  eare  of  the  prigoaa  Ih^ 
bony,  who  was  to  bafe  5/.  a  moath  for  bit  tu 
tendaaco  on  film.  That  not  bein^  aUe  lo  get 
a  lodging  for  the  purpose  in  the  aty,  he  took 
him  do  Mard  the  Ruby,  in  order  to  have  hia 
taken  proper  care  of  there.  He  deiiiei  that  he 
ever  consented  to  the  murder,  or  had  any  know- 
ledge of  it ;  and  insists  on  the  great  iiaproha- 
bility  there  is  that  he  shonkl  be  codcom  ia 
the  murder,  since,  he  says,  he  knew  that  ar 
John  had  cut  off  the  entail  of  the  fiuailv* 
estate^  and  had  actually  n»ade  bis  Will,  ij 
which  he  had  devised  the  estate  to  aosths 
branch  of  the  family.  So  that,  says  be,  nr 
John  dying  while  this  Will  stands,  i  bave  at 
chance  for  the  eatate :  whereas,  as  kmg  as  ho 
Uved,  my  chance  as  heir  at  law  eootiaiKd  $  (« 
he  might  have  change  hts  mind,  aodalttnl 
or  destroyed  bis  Will. 

The  first  witness  he  called  wasHfs.  Odhiai, 
who,  I  suppose,  lets  lodgings  in  the  city ;  lod 
she  says,  tnat  Mr.  Goodere  never  made  a  k* 
cret  of  his  design,  of  coning  his  brother  ai  • 
lunatic ;  and  that  about  three  weeks  beibre  ^ 
matter  happened,  he  spoke  to  her  for  a  gvt^ 
in  her  house  for  that  purpose ;  but  she  remfm- 
bers  no  discourse  the  prisoner  had  with  her 
about  Mahony. 

Mr.  Goodere  then  called  two  wiioessef  i> 
relation  to  something  which  was  opened  agintf 
hini,  (but  not  directly  proved  by  aoy  of  (ho  wit- 
nesses called  by  th^  prosecutors)  touebiag  ha 
sending  Mahony  and  Whitv  away  in  tbe/tfi 
the  morning  the  fact  was  committed. 

They  were  Mr.  Marob  and  Mr.  Dag;. 

Mr.  Marsh  ^ays,  that  on  the  Sunday  is  Iht 
afiemooo,  after  sir  John  was  bnanght  ahoiii 
he  was  ordered  by  Mr.  Goodere  to  go  ap  is  thi 
yawl  eariy  the  next  inorning,to  fetch  lelteiiftoia 
the  poet-office ;  and  be  tells  you  that  aobewti 
setting  out  on  Monday  morning,  he  was  iafcfV- 
ed  by^ome  of  the  ship's  Company ,  tbatMaboof 
and  White  were  to  go  with  Mill.  Upon  which 
he  went  to  the  captain  to  htTe  his  orden;  fefi 
said  he,  I  never  take  any  body  ashore  withort 
leave.  And  be  tells  you,  that  Mr.  GooderoM 
order  him  to  take  White  and  Mahony  op  n  tht 
yaw).  He  says,  that  he  haci  no  aiders  lo  liflo 
them  at  any  particular  place ;  and  that  ih^ 
were  put  ashore  at  the  Gibb,  tbe'asual  |daoe« 
landing,  aboiit  nx  in  die  morning. 

Mr.  Dagg^telts  yon,  tJbat  Mahony  hv 
charged  one  Mervin  In  hhi  custody  in  aa  adifli 
for  wages ;  that  the  Wednesday  or  Tboradir 
before  this  matter  happened,  be  WMtcd  oa  Ifc 
Goodere  from  Motrin,  in  order  to  accoemj" 
date  matters  wMi  Mahony :  And  tbit  IV' 
Goodere  appointed  to  meet  Mervin  oo  thst  ■- 
fair  the  Monday  foHowing.  He  cannotm 
that- Mahony  was  to  meet  on  that  day  (theep 
indeed-he  says  he  did  tell  a  gentleman  lo),  im 
knows  not  of  any  bnainess  White  had  fm 
day  in  Bristol. 

Mr. Goodere  next  caHed  three  witnerttftt 
the  point  of  sir  John's  lot»cy.  Hie  two  frt 
have  lived  with  bim  as  servants,  and  tbey  p^ 
you  dtrera  iottaBCesof  fo  extravagtat 
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aiHiBtaUe  bdMrionr  in  bin ;  froiD  wbieb  they 
conelnde  Ibat  he  must  ba?e  beeo  «  madawn. 
Tbe  atber  wilneis  saya,  tbat  ha  ktMm  sir  Jobs 
far  tooM  jrean;  aad  io  general  ae^,  tbat 
hwxk  bia  actiona  he  took  hina  to  be  nad. 

He  then  oallod  aereral  witneasea,  gentlemen 
of  worth,  who  ba?e  known  him  many  years  $ 
and  they  all  agree  in  gi? in^  bim  a  very  good 
ebaraoter,  aa  to  bia  former  lite  and  OMsvefaa- 
tion :  and  partiealarly  say^  that  they  always 
took  bias  to  be  a  good*oatuved,  well  behawM 
maot  and  one  that  aMrited  the  love  and  esteem 
of  his  ndghbottrs.  One  of  these  witnasscsy 
Mr.  Foreavil,  says,  that  he  was  constant  at 
churob  OB  Snodaja  twice  a  day,  g«nerall|r  at* 
tended  the  cbnrcn-aerTice,  and  aSdom  missed 
attending  at  tbe  sacrament 

Aaotlwr  of  these  witnesses,  Mr  Aahfield, 
baTing  given  tbe  prisoner  a  good  character, 
was  asked  tooohing  sir  John,  particularly  wttb 
regard  to  his  sanity ;  and  he  seeoM  aorprtsed 
to  hear  sir  John  represented  as  a  mad- man; 
and  tells  yon,  tbat  be  always  took  him  to  be  a 
man  of  jfood  onderstanding:  and  goea  so  far  aa 
to  aay»  that  he  took  him  to  be  tiM.man  of  the 
best  aenae  in  the  family.  He  waa  asked^ 
teaching  the  prisoner's  having  been  informed 
of  the  contents  of  his  brother's  will ;  and  he 
tella  yott,  tbat  tbe  prisoner  waa  informed  of  tbe 
purport  of  the  will ;  bot  adda,  that  tbe  prisoner 
declared  that  be  did  not  value  the  will:  And 
aaya,  that  tliere  bad  been  a  long  miaunder- 
atanding  between  the  brothers. 

Mr.  Goodere  called  a  witness  (Mr.  Watktns) 
to  prove  that  he  was  informed  of  the  contents  of 
air  John's  will.  And  be  tells  you,  tbat  abaot 
half  a  year  or  three  quartan  ot  a  year  ago,  be 
did  inform  Mr.  Goodere,  tbat  air  John  bad 
made  bis  will,  and  had  given  bia  estate  to  tbe 
Foots ;  who,  it  seems,  are  nephewa  to  air  John 
and  tbe  priaoner.  But  be  telb  you,  tbat  the 
priaoner  then  said,  be  thought  sir  John  had  no 
power  10  make  a  will.  He  says,  that  in  dia- 
Boarse  about  tbe  will,  be  spoke  it  to  the  prisoner 
as  bis  opinion,  tbat  if  matters  could  be  recon- 
died  between  air  John  and  him,  tbst  will  would 
ttot  stand  long :  For,  gentlemen,  be  likewise 
aays,  that  there  baa  been  a  long  miaunderatand- 
ing  between  tbe  brothers.  This  witness  was 
fikewise  asked,  touching  sir  John's  Innacy,  and 
he  seems  surprised  to  hear  that  bis  sanity  is 
called  in  question  ;  and  givea  him  an  advanta- 
tageons  character  in  other  respects  too. 

This,  gentlemen,  is  the  subaCanoe  of  the  evi- 
dence that  has  been  given  on  ^  one  side  and 
the  other.  And  though  tbe  evidence  has  been 
▼ery  long,  and,  as  you  observe,  chiefly  pohited 
•t  the  prisoner  Goodere ;  ^yet  with  regard  to 

2 oar  present  enquiry,  the  matter  after  all  will 
e  in  a  narrow  compass.  You  observe,  gen- 
tlemen, the  indictment  chaises  that  be  waa 
present,  aiding  and  abetting  the  murder ;  and 
therefore  however  instrumental  you  may  snp- 
poae  him  to  have  been  in  procuring  the  death 
•f  air  John,  by  carrying  bim  on  board,  and 
treating  bim  there  in  the  manner  you  have 
»  y«t»if  yen  hftie not avidmiceila iiidima 


yon  to  bfllitf  e  ihut  he  waa  present,  tiding  and 
^bettin^  at  the  murder,  he  will  not  be  guilty 
00.  this  -  indiotmsBl.  But,  gentlemen,  yoa 
AMMt  not  be  deesired  by  tbe  onere  sound  of 
wards.  J  t  is  net  nseeasary,  in  order  $a  render 
a  pemon  guilty  aa  a  principal  in  murder  or 
other  felony,  that  bs  sbmdd  be  itt  tbe  sama 
room,  or  iin  tbe.  very  apot  where  the  fact  is 
committed,  or  even  in  signt  or  bearing  of  it :  If 
he  be  engaged  in  the  desip^,  and  posts  himself 
al  tbe  lims  af  aBeovtian  m  a  proper  statk>B  to 
give  assistanoa,  if  naad  bei  or  to  prevent  a  jorp^ 
prise,  whereby  tbe  poraSBs  aclnal^  commStling 
the  fact  are  encouraged  in  the  perpetiatioB  of 
it,  be  ia  in  the  ey^^  tbe  law,  |>reaant«  aiding 
and  abetting,  and  equally-  a  principal  in  tbe 
ibct  ^ilh  Ukmw  wba  actBaUy  commit  it  An 
instance  or  two  may  malm  tbia  role  better  nn- 
daraleod.  If  aaveral  peraoBS  agree  to  commit 
B  murder  «■  the  bigh.way,  ar  in  ibe  open  field*, 
and  one  par^  <#  them  undenakea  to  see  tha 
foot  ooauBittad  ;  the  others  diapersa  tbemselvea 
to  their  aaseral  statioBS,  and  stand  npoo  tbe 
walcb  to  pret ent  a  aurprise  : .  tfaey  are  all 
eqwaMy  guilrjr,  and  in  the  eye  of  the  law  pre- 
aent  at  tbe  iaat.  So,  if  a  namber  of  people 
agree  to  commit  a  murder,  and  to  tbat  cod 
break  into  a  bouse,  and  then  disperse  tbem- 
selvea into  aaveral  rooms ;  or,  if  aBy  of  4be 
company  stand'  without,  and  keep  the  door 
while  the  murder  is  committed  within,  they  ark 
all  equally  ffuilty,  and  in  the  eye  of  the  lavr 
present,  ^lay,  though  the  original  intention 
might  be  barely  to  commit  a  robbery ,  yet,  if  in 
prosecution  of  that  design  a  murder  is  con^- 
mitted,  the  whole  company,  thoae  who  atood 
upon  the  watch,  aa  well  as  those  whooomasitted 
the  fact,  are  all  equally  guilty,  and  principals 
in  tbe  murder.  And  therefore,  genuemen,  if 
upon  the  evidence  which  baa  been  |^en,  yoa 
believe  tbat  tbe  prisoner  Goodere  did  stand  at 
the  door  of  the  purser's  cabbin  while  themordOr 
was  committed,  in  order  to  enooorage  those 
within  in  tbe  perpetration  of  the  fact,  or  to  pre* 
vent  any  assistance  which  might  have  eosM, 
you  must  find  him  guilty.  And,  gentleaien,  I 
must  observe  to  you,  tbat  it  is  proved  by  four 
witnesses,  tbat  be  was  in  the  oock-pit  while  tbe 
cry  of  murder  was  beard  in  tbtf  cabbin.  Two 
of  these  witnesses  are  poaitive  tbat  he  stood  at 
the  cabbin-door  at  tbat  time  with  a  drawn  award 
in  bis  hand;  and  that  wbile  be  waa  there 
posted,  he  ordered  them  to  keep  back.  And  one 
of  the  same  witnesses  is  likewise  positive,  tbat 
soon  after  the  cry  of  murder  ceased,  Mr, 
Goodere  banded  a  candle  into  the  cabbin. 

Mr.  Goodere  indeed  baa  called  aeveral  wit- 
Beases,  who  have  given  bim  an  advantageous 
character ;  but,  gentlemen,  I  think  it  my  duty 
to  tell  you,  that  though  character  ought  to 
have  its  weight  when  matters  are  in  themselves 
doubtful,  or  where  the  charge  ia  anpported  ky 
witnesses  of  doubtful  credit ;  yet  in  dear  cases, 
and  when  the  credit  of  the  wimesses  is  not  ins- 
peached,  1  think  character  alone  omrlBt  to 
weigh  very  little  with  vob«  And  upon  the 
wh&i  a  yott  bd&iiB  tha  witBSSsss  far  tfaBJong » 
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you  must  find  him  gnWty ;  if  not,  you  must  ae- 
quit  him. 

■•  As  to  Mahony ,  I  think  you  can  have  no  dif- 
ficulty if  you  beiioTe  the  evidence  of  Jones  and 
his  wife ;  and  lay  any  stress-on  his  own  con- 
ftsston;  and  indeed  be  now  rather  endeavours 
to  excuse  than  denies  the  fact. 

Then  the  Jnry  withdrew,  to  consider  of  their 
verdict ;  and  after  a  short  space,  returned  again. 

<  CI.  qf  Arr.  Gentlemen,  answer  to  your 
•names.    Christopher  Bromadge. 

Chriitopher  Brenutdge,  Here.  [And  so  of 
the  rest.] 

CI.  of  Arr.  Gentlemen,  are  you  all  agreed  of 
your  verdict? — 3wry.  Yes. 
>     CL  cf  Arr,  Who  shall  say  for  yon  F 

Jury,  The  foreman. 

Ckf^Arr.  MatthewMabony,  hold  npthy 
hand.  Yon  of  the  jury,  look  upon  the  pn- 
•oner:  how  say  yon,  is  Matthew  Mahony 
Guilty  of  the  felony  and  murder,  whereof  he 
stands  indicted,  or  mt  Guilty  P— Jury.  Guilty. 

CL  rf  Arr.  What  eoods  or  chattels,  lands  or 
tenements  bad  he  at  the  time  of  the  said  felony 
and  murder  committed,  or  at  any  time  since, 
|o  your  knowledge  ? — Jury.  None. 


CI.  rf  Arr.  Samuel  Goodere,  bold  op  thy 
band.  You  of  the  jury,  look  upoa  tbe  pri- 
soner: how  say  you,  is  Samuel  Gooders 
Guilty  of  the  telonv  and  murder,  wbereof  be 
stands  indicted,  or  Not  Guilty  ? — Jury,  Guilty. 

CL  of  Arr.  What  goods  or  Chattels,  &c.  (•• 
before.) — Jury,  None. 

CL  of  Arr.  Hearken  to  your  verdict,  u  tbe 
Court  hath  recorded  it.  Yoii  say  that  Mattbeir 
Mahony  is  Guilty  of  the  felony  and  nsfder, 
whereof  he  stands  indicted :  you  aay  that  Sa- 
muel Goodere  is  Guilty  of  the  felony  and  msr- 
der,  whereof  he  stands  indicted  ;  and  tbst  they 
nor  either  of  tbem  had  any  goods  or  ehatteb, 
lands  or  tenements,  at  the  time  of  tbe  nid  fe- 
lony and  murder  committed,  or  at  any  tiae 
since,  to  your  knowledge ;  andsoyoosaviD. 

CL  of  Arr.  Keeper,  take  Matthew  MiImbj 
and  Samuel  Goodere  tbe  prisonen,  from  tlie 
bar,  and  look  to  them  i  they  stand  convictedef 
wilful  murder. 

Then  the  Court  adjourned  to  the  same  pUee 
the  next  morning  eight  o'clock. 

With  respect  to  Mr.   Recorder's  obsem-. 
tions  (pp.  1055,  1056)  upon  Mahony's  Cua- 
fessioo,  see  vol.  16,  p.  70« 


501.  The  Trial  of  ChaIiles  Whjte,  for  the  Murder  of  Sir  John 
Dincley  Goodere :  14  George  II.  a.d.  1741. 

On  Friday,  tbe  27th  of  March,  1741,  Charles 
.  White  was  brought  to  tbe  bar  of  the  Court,  to 

be  arraigned  for  the  murder  of  sir  John  Dineley 
-Goodere,  upon  an  indictment  found  by  the 
•grand  jury  for  the  city  and  county  of  Bristol  on 
:the  day  preceding ;  and  the  Court  proceeded 

thus: 

»     Clerk  of  Arraigtu.  Charles  White,  hold  up 

your  hand.    (Which  he  did.)    You  stand  in- 
dicted by  the  name  of  Charles  White,  late  of 

the  parish  of  St.  Stephen,  in  the  city  of  Bristol 

and  county  of  the  same  d^,  labourer,  for  that 

you  and  one  Matthew  Mahony,  late  of  the 

same  parish^   city  and  county,  labourer,  not 

having  tlie  fear  of  God,  Ice.  on  the  19th  day  of 

January,  in  the  14tb  year,  &c.  in  and  upon  one 
•  iiir  John  Dineley  Goodere,  in  the  peace  of  God, 
'&c.  then.and  there  beinff,  feloniously,  volun- 
tarily, and  of  your  malice  aforethought,  did 

make  an  assault ;   and  that  tbe  said  Matthew 

Mahony,  a  certain  cord  of  tbe  value,  &c.  about 
•the  neck  of  the  said  sir  John  then  and  there  fe-* 

loniously,  voluntarily,  and  of  his  malice  afore- 
'  thouff  ht,  did  put  and  fasten :  and  that  the  said 
« Matthew  Mahony  with  the  cord  aforesaid,  by 
'him  so  about  the  neck  of  the  said  sir  John  pot 

and  fastened,  then  and  there,  him  the  said  sir 
.John  feloniously,  &c.  did  choke  and  strangle ; 

of  which  said  choking  and  strangling  ofnim 
«the  said  sir  John  by  the  said  Matthew  Mahony, 

in  manner  and  form  aforesaid  done  and  perpe- 
.tratedi  he  the  said  sir  John  tfaeo  aed  th«K  in- 


stantly died.  And  that  you  the  said  Chiriei 
White,  then  and  there  feloniously,  /cc  wai 
present,  aiding,  abetting,  comforting  and  maio- 
taining  the  said  Matthew  Mahooy  in  uMDoer 
and  form  aforesaid,  feloniously,  &c.  tbe  said  sir 
John  to  kill  and  murder ;  and  so  that  yon  tbe 
said  Charles  White,  in  mauner  and  form  afore- 
said, tbe  said  sir  John  then  and  ibere  feie- 
nioosly,  &c.  did  kill  and  murder,  against  ike 
peace,  ^c. 

How  say'st  thou,  Charles  White,  art  tbos 
Guilty  of  the  felony  and  murder,  whereof  thoa 
standest  indicted,  or  Not  Guilty  ? 

White.  Not  Guilty. 

CL  of  Arr.  Culprit,  how  wilt  thou  be  Iriei? 

White.  By  God  and  my  country. 

a.  cf  Arr.  God  send  thee  a  good  delIrc^ 
ance. 

The  Court  proceeded  in  like  manner  as  «|i*b 
the  indictment  against  Mr.  Goodere  aod  lla- 
hony ;  and  the  names  of  the  jury  swoni,  were 
as  follows : 

John  Nash,  Wm.  WUIiams, 

Joseph  Wilson,  Wm.  Arnold, 

Samuel  Cave,  John  Willis, 

Wm.  Abraham,  Comelios  Sandlbrd» 

Wm.  Jones,  John  Taylor, 

Robert  Moody,  Thomas  Seed. 

Then  proclamation  for  informatioa  «** 
made^  and  the  jury  charged  with  tbejprJMM'- 
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Mr.  Vernon,  May  it  pleaie  tou,  Mr.  Re- 
eorder,  and  yoa  ^fentlmnen  of  the  jury,  I  am 
eooDsel  for  the  king  againat  the  prisoner  at  the 
bari  who  itands  indicted  for  the  murder  of  air 
John  Dineley  Goodere;  and  the  indictment 
charges  that  one  Matthew  Mabonv  (who  has 
niready  undergone  the  justice  of  bis  country) 
strangled  the  deooised,  and  that  the  prisoner  at 
Ibelinr  was  present,  aiding  and  abetting  him  in 
the  perpetration  of  that  horrid  £u4 ;  and  which 
(if  true)  will  be  the  same  in  oonaideration  of 
law,  as  if  the  prisoner  bad  with  bia  own  bands 
strangled  the  deceased,  and  actoally  drawn  the 
filial  cord  which  put  a  period  to  bis  life.  Gen- 
tlemen, it  is  with  an  aching  heart  I  discharge 
this  melancholy  taak  against  the  prisoner,  Irat 
criminal  justice  must  be  administered  as  well 
as  ciTil,  and  the  great  saiety  of  the  innocent  is 
in  the  punbhment  of  the  guil^ :  and  of  this 
the  prisoner  may  be  assured,  that  as  he  now 
stands  at  the  bar  for  his  life  and  death,  and  un- 
assisted by  counsel  in  matter  of  fact,  I  shall 
carefully  conflne  myself  to  the  letter  of  my  in- 
structions, without  any  aggraration  of  facts  or 
circumstances,  and  endearour  so  to  discharge 
my  duty  on  this  melancholy  occasion,  as  that 
be  may  have  nothing  to  fear  but  from  guilt,  or 
to  hope  but  from  innocence.  And,  gentlemen, 
as  I  am  instructed,  captain  Samnel  Goodere, 
late  commander  of  the  Ruby  man  of  war,  and 
brother  of  .the  late  unfortunate  sir  John  Dineley 
Goodere,  bavingon  Sunday  the  18th  of  Jakiuary 
last,  with  the  assistance  of  Mahoov  and  other 
ruffians,  forcibly  seized  upon  sir  John,  and  hur- 
ried bim  on  board  the  Ruby  (which  then  lay 
stationed  in  King-road,^  within  the  body  of 

Jour  county,)  with  a  design  of  muidering  sir 
^  obn ;  the  priaoner  (a  private  mariner  belong- 
ing^ to  the  Ruby)  was  pitched  upon  by  the  cap- 
tam  as  a  peraon  fit  to  be  concerned  with  Ma- 
hony  in  the  execution  of  that  base  and  bhr- 
barous  design.  And  accordin^y,  on  Monday 
the  19th  about  one  in  the  morning,  the  prisoner 
was  called  op  by  Mahony  to  attend  the  captain 
in  bis  cabbin,  which  be  did ;  and  the  captain 
after  plying  the  prisoner  pretty  plentifully  with 
rum,  proposed  to  him  the  murdering  of  bis 
brother,  in  conjunction  with  Mahony ;  and  no 
sooner  said  but  done,  gentlemen :  for  this  in- 
iatuated  wretch  the  prisoner,  influenced  by  the 
strouf^  delusion  of  wickedness,  and  temptation 
of  mistaken  gain ;  and  not  content  with  his 
Lonest  wages,  nor  considering  that  the  wages 
of  sin  are  death,  grave  at  once  into  the  monstrous 
proposal  for  the  sak^  of  plunder.  In  a  word, 
gentlemen,  he  readily  folk>wed  Mahony  into 
the  purser's  cabbiu,  where  sir  John  lay  con- 
fined; and  as  that  unhappy  j;entleman  had 
firom  the  time  of  first  seizmg  him  been  treated 
as  a  malefactor,  fM>  tbey  esecoted  bim  as  such ; 
for  Mahonv  seizied  bim  by  the  throat,  and  then 
fastening  about  his  neck  a  rope,  which  tbey 
had  brought  with  them  for  the  purpose, 
strangled  bim  m  the  presence  and  with  tfae  as- 
sistance of 'the  prisoner ;  and  indeed  without 
his  assistance,  sir  John  being  strong  and  of  an 
undaanted  i|«rity  would  probably  baTa  baen 


able  to  have  defended  himself  against  the  at- 
tack of  Mahony.  Gentlemen,  no  sooner  had 
tbey  robbed  sir  John  of  his  life,  but  they  fell  to 
rifling  him  of  his  watch  and  money  ;  they  di* 
vided  the  spoil  between  them,  and  then  betimea 
in  the  morning  the  prisoner  with  his  accom- 
plice Mahony  made  off  from  the  ship,  and  took 
refuge  in  this  city ;  a  very  unfit  sanctuary  for 
ruffians  and  murderers,  considering  the  good 
order  and  government  of  the  place,  and  the 
constant  care  of  its  worthy  magistrates  in  the 
due  execution  of  the  laws.  Bnt  justice  pur- 
sued, and  will,  I  doubt  not,  overtake  bim.  He 
was  apprehended,  and  made  an  early  confession 
of  bis  guilt,  and  comes  now  to  answer  for  bis 
delinquency.  Gentlemen,  we  shall  call  the 
ship's  cooper  and  his  wife,  who  heard  the 
gRMms  and  outcries  of  the  deceased,  and  were 
spectators  of  what  passed  in  the  purser's  cab- 
bin  immediately  after  this  tragedy,  and  saw  the 
prisoner  in  the  very  act  of  rifling  the  deceased, 
almost  at  the  instant  of  bis  death.  We  shall 
also  lay  before  yon  the  prisoner's  own  contes- 
sion,  on  his  examination  before  the  justices ; 
and  then,  gentlemen,  we  doubt  not,  but  you 
will  be  of  opinion,  that  by  the  laws  of  his  coun- 
try he  oognt  to  die  for  his  transgression,  as 
some  atonement  for  his  own  guilt,  and  an  exam- 
ple of  justice  to  others. 

Edaard  JoMi  sworn. 

Mr.  Vernon,  Edward  Jones,  tell  Mr.  Re- 
corder and  the  jury  what  you  know  concerning 
the  death  of  sir  John  Dineley  Goodere. 

J<me$,  On  the  18th  of  January  last,  at 
night,  I  was  in  bed  viith  my  wife  in  the  slop- 
room,  next  the  purser's  cabbin  down  in  the 
cockpit  in  the  Ruby  man  of  war,  then  lying  at 
King- road,  and  sir  John  Dineley  was  then 
confined  in  the  purser's  cabbio.  I  heard  bim 
pray  to  God  to  be  his  comforter  under  bis 
afflictions ;  he  said,  that  be  knew  he  was  to  be 
murdered  there ;  and  he  prayed  that  it  might 
come  to  light  by  one  meaos'or  another.  But 
I  took  no  notice  of  him,  because  I  thought 
bim  a  crazy  man,  as  I  beard  the  captain  say 
be  was.  After  that,  I  fell  asleep  ;  and,  I  be- 
lieve about  two  or  three  of  the  clock  my  wife 
waked  me,  and  said  to  me.  Don't  you  hear 
the  noise  that  is  made  by  the  gentleman  ?  I 
believe  they  are  killing  him.  I  then  heard  sir 
John  kick,  and  cry  out.  Here  is  20  guineas* 
take  it,  take  it ;  don't  murder  me ;  must  I 
die!  must  I  die!  Oh  my  life!  and  gave  several 
kecks  with  bis  throat  like  a  dying  man,  and 
then  he  was  still*  I  would  have  got  out  of 
bed,  but  my  wife  persuaded  me  not,  for  fear  I 
should  be  killed  too.  It  was  dark ;  but  a  light 
was  handed  in  to  the  purser's  cabbin,  and  then 
I  got  up  upon  my  knees,  and  I  could  see  a 
light  glimmering  through  the  crack  of  the 
boards ;  I  saw  Mahony  with  a  candle  in  his 
hand,  sir  John  was  lying  on  his  side.  The 
prisoner  Charles  While  was  there,  and  he 
pulled  sir  John  to  turn  him  about,  and  White 
said  he  cpiikl  not  get  the  watch  ^out  of  his 
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pocket;  and  he  tiinbled  bkn  up  to  come al 
tlie  money,  ftod  uobottoned  his  breeches.  I 
eew  him  get  hold  of  the  wMcb-obaiD  (  «Dd 
White  ffave  MahoDjr  the  watch ;  aod  White 
put  hii  band  in  one  of  the  gentieiiiao'fl  pocketa, 
and  cursed  that  there  was  nothing  but  silver ; 
he  put  his  hand  in  another  pocket,  and  there 
he  found  the  gold ;  he  offered  it  to  Mabonjr, 
but  Mahony  cbmned  him,  and  bid  him  keep  it 
till  by-and-by.  White  pulled  out  a  piece  of 
paper  from  one  of  sir  John's  pockets,  and  was 
gomgto  read  it;  but  Mabony  said,  Damn  ye, 
don't  stay  to  read  it  now. 

Mr.  Vernon,  Was  air  John  Goodere  dead 
in  appearance  when  yon  saw  thei6  rifling  his 
pockets  P 

/onef.  As  they  were  turning  him  abou^  one 
of  his  legs  was  crooked,  which  made  me  think 
he  was  dead,  and  that  they  had  killed  biro  in 
the  dark.  The  next  morning  1  saw  sir  John 
dead,  lying  in  the  purser's  oabbin,  and  I  be- 
lieve he  was  strangled. 

Mr.  Recorder.  Prisoner,  will  you  ask  this 
witness  any  questions? 

White,  Please  you,  my  lord,  I  desire  you 
will  98k  Mr.  Jones,  whether  sir  John  was 
living  or  dead  when  he  saw  me  in  the  cabbin 
first  f 

Mr.  Recorder,  Mr.  Jones,  the  prisoner  asks 
you  whether  sir  John  was  living  or  dead  when 
you  first  saw  him  in  the  cabbio  f 

Jones.  Sir  John  was  dead  when  White  turned 
him  about,  for  they,  killed  him  in  the  dark.  I 
heard  two  voices. 

Wliite,  Whether  Edward  Jones  saw  any 
body  strangling  sir  John  besides  Mabony  P 

Mr.  Recorder,  The  witness  does  not  say  that' 
•be  saw  any  body  strangling  sir  John,  that  be 
«ays  was  done  m  the  dark :  but,  he  says,  he. 
beard  two  voices  in  the  cabbin,  and  as  soon  ae 
the  light  was  brought  in,  he  aaw  you  rifling 
mt  John's  pockets. 

Mr.  Vernon,  Call  Margaret  Jones. 

Margaret  Jonee  sworn. 

Mr.  Vernon,  Mrs.  Jones,  will  yon  give  Mr. 
Recorder  and  the  jury  an  account  of  what  you 
know  in  relation  to  the  death  of  sir  John 
Dineley  Goodere  P 

Mre^  Jonei.  Yes,  Sir.  On  the  181b  of  January 
last,  at  night,  J  lay  on  board  the  Uuby  maa  of 
war  with  my  husband,  and  in  the  purser's  cab- 
bin, next  to  where  we  were  [ti  bed, sir  Jolm  was 
under  confinement;  the  captain  said  he  was  a 
madman,  and  that  he  brought  him  there  to 
aave  him  from  a  gaol.  About  ten  o'clock  Ma- 
faooy  was  left  there  with  sir  John  ;  sir  John 
desired  him  to  go,  but  Mabony  said  he  had 
orders  to  stay  there  to  take  care  of  him.  Abmit 
IS  o'clock  in  the  night  I  wentto  sleep  ;  abont 
two  o'clock  I  awaked,  and  beard  the  gentle- 
man talk  to  Mabony,  and  Mabony  persuaded 
the  gentlemau  to  go  to  sleep ;  the  gentleman 
said  he  could  not:  they  talked  together  a  good 
while,  i  heard  someb'idy  say  to  the  gentle- 
man, You  must  Unatilly  and  not  apeak  a  nam 


for  your  hfh ;  uodibso  I  bstrd  a  great  strag* 
gling}  who  it  was,  I  doa'4  know.  Tbsgea- 
demao  cried  out.  Murder  I  Help,  for  GoA*9 
aake }  and  made  aeveral  kecks  in  his  tbratt,  as 
though  somebody  was  stifling  biro.  1  shook 
my  husband,  aiul  waked  him.  I  beacd  two 
people  in  the  cabbin  whispering;  the  gmnk" 
man  cried  out  Murder  ag^un.  Help  fiw  God's 
sake!  He  said,  Here's  20  guiaoas  'nmf 
pockets,  take  it,  take  it ;  Must  I  die !  Ob  Bf 
life !  And  somebody  iu  the  out-side  offered  is 
go  into  the  oabbin ;  hot  one  of  tbam  intUa 
aaid.  Keep  out,  you  negro;  and  then  a  gmt 
noise  was  made,  as  though  the  cabfaia  ««M 
have  been  beat  down;  and  thea'acamUsaw 
brought  in.  i  got  op  and  looked  tbroef h  t 
crevice :  I  saw  a  aaan,  I  believe  it  was  Whikf 
pulled  the  gentleman  upright.  Maboay  hU 
the  candle  \tk  his  hand.  I  observed  the  oibcr 
put  bis  hand  in  the  genUemau's  pockets;  lae 
ol' them  said.  Damn  ye,  poll  out  bis  waldb:  I 
saw  the  person  take  hold  of  the  watch  striof, 
and  polled  it  out,  and  said  to  the  other,  HcR| 
thee  take  it;  and  then  searched  another  podulj 
and  aaid,  Here's  nothing  but  silver :  bat  thcs 
be  searched  another  pocket,  and  said,  Here  it 
is,  dndpuUecl  out  a  purse.  And  soon  sAcr 
that -4  heard  the  door  unbolted,  and  Ihes  I 
heard  Mabony  say,  Where  abaU  1  run  ?  ^ad 
another  said.  Follow  me,  l>ov.  Aad  they  went 
upon  deck  through  the  hatch- hold. 

Mr.  Fernoii.  Did  you  know  the  voiee  nf 
either  of  the  two  persoao  whom  yoo  hsvd 
apeaking  to  one  another  P 

Mrs.  Jottei.  Yes,  I  knew  Charles  WUlete 
be  one  of  the  men  by  bis  voice.  I  knew  Isi 
voice  when  he  said  to  Mabony,  Fdlov  ae, 
boy.  I  am  certain  the  prisoner  at  the  bar  an 
in  the  cabbio;  I  observed  his  bulk,  botsooU 
not  look  earnestly  at  him,  beiog  very  aiaek 
ahocked  and  surpriaed  ;  but  my  busbsod  Idd 
me  it  was  Charles  White* 

Mr.Record€r,  White,  will  you  mktbii  wit* 
ness  any  ^aestions  P 

White,  Please  yon,  my  lord^  to  ssk  k«r, 
whetbeir  she  can  say  that  she  ever  besnl  aiy 
voice  in  the  cabbin  P 

Mr.  Recorder,  Mra.  Jones,  the  prisosemb 
you,  if  you  heard  his  voice  in  the  cabbin? 

Mrs.'Jbacf.  J  could  not  know  his  votseis 
the  cabbio,  for  he  spoke  low ;  and  wbes  s 
person  whispers,  the  voice  is  not  so  diitii' 
gttisbable :  but  as  soon  as  he  spoke  absd,  i 
knew  it  to  be  his  voice. 

Mr.  Recorder,  Did  you  see  bha  ia  the 
cabbin,  Mra»  Jones? 

Mrs.Jbttef.  Mylord,  I  did  net  aae  bis  face, 
but  by  his  voice  when  ho  went  out,  1  bsev 
him  to  be  Che  same  man. 

While.  Please  yoo,  my  lord,  to  ask  bar, 
whether. she  overheard  me  say,  FsUssr  as, 
boy,  before P 

Mr.  Rec&rder,  Mra.  Jooes,  yon  fasar  lae 
question,  give  an  anawcrtoit 

Mrs.  Jones.  1  never  heard  him  aayssbsMS*; 
but  I  knew  bis  voiee  perfectly  well,  bsTfl| 
bataMi|muyMid  WfHk  biafff  tvoywb 


MIS] 


far  th»  Murder  ^Sir  JtihnGoodtre. 


A.D.  1741. 


[lOM 


Mr.  Vernon,  We  roust  now  desire  that  tbe 
prisoner's  Examination  may  be  read.  Cryer, 
sarear  Mr.  James  Britteo,  (eecood  clerk  to  the 
towo-cierk). 

Mr.  Britten  sworn. 

Mr.  FfTKOfi.  Mr.  Britten,  What  paiier  is 
OntP 

Britten.  The  Examination  of  tbe  prisoner  at 
tbe  bar,  taken  before  Mr.  Mayor. 

Mr.  Vernon,  Did  you  see  the  pn^oner  sign 
il  in  Mr.  Mayer's  presence? 

Btitten.  Yes,  I  did. 

Mr.  Vernon,  Did  yon  see  Mr.  Mayer  sign 
kP-- BrtYlen.  Yes. 

Mr.  Vernon.  Is  that  his  hand  ? 

Britten,  Yes. 

Mr.  Frederick,  counsel  for  tbe  prisoner.  It 
isopened  by  Mr.  Vernon,  that  this  Examination 
eontiins  the  prisoner's  eonfessibn  of  the  fact. 
I  would  ask  Mr.  Bntten,  Was  tbe  Gonfessioo 
f  ohiBtariiy  made  or  not  P  For  if  it  was  not  ? o- 
lentarUy,  it  ougflit  not  to  be  read. 

Mr.  HMcordir,  That  isan  improper  question, 
nnlese  the  prisoner  bad  insisted,  and  made  it 
part  of  his  case,  that  his  confession  was  ex« 
torted  by  threats,  or  drawn  from  him  by  pro- 
mises ;  itt  that  case,  mdeed,  it  would  have  been 
proper  for  us  to  enquire  by  what  means  tbe 
confession  was  procured :  but  as  tbe  prisoner 
alleges  nothingof  that  kind,  I  will  not  suffer  a 
^■cation  to  be  aaked  Ibe^rk,  whieii  carries 
in  it  a  reflectioa  en  tbe  magistrate  before  #hom 
the  Eiaroioation  was  taken.    Let  it  be  read. 

CI.  ef  Arr.  Beads. 

January  SO,  1741. 

City  and  county  of)   ^'^. 
the  city  of  Bristol,  J   "**> 

The    EXABflNAtlON    of    CRARtES    WoTTC,    ft 

sailor  belonging  to  tbe  Ruby  man  of 
war,  now  lying  in  this  port,  born  in 
Drogbeda  io  Ireland^  aged  about  tblrty- 
sir  years. 

The  examinant  volmitarily  eonfesseth,  ond 
taitb.  That  be  hath  been  a  sailor  on  board  tbe 
Mud  ahip  for  about  seventeen  months  last  past : 
That  about  one  of  the  olock  in  the  night  of 
4BkiiMlay  last,  tbe  18th  instant,  he  was  asleep  in 
fate  baoamock  on  board  theeaid  ship,  and  was 
called  out  by  one  Matthew  Mahony,  another 
eaitor  on  board  the  said  ship  (and  now  in  cn^^ 
tody),  who  told  him,  that  the  captain  (meanhig 
eaptain  Ssfmiel  Goodere,  commander  of  the 
Md  ship)  wanted  to  speak  with  him  in  his  Qab> 
bin  ;  and  acoerdingly  lie  went  to  him ;  and 
When  he  came  to  him,  tbe  captain  asked  him 
%(k  sit  down,  and  then  gave,  him  a  wine  glass  of 
runa,  and  after  that  four  or  fire  aaore,  and  then 
•akMi  him  if  he  cotild  kill  a  Spaniard  ?  And  tbis 
examinant  answered  %tm,  That  he  never  did. 
Upoo  which  tbe  captain  told  him,  be  bad  ^ot 
a  job  for  him  to  do,  if  he  would  undertake  it : 
Md  this  exanuntttt  asked  biin  what  job  it  was ; 


And  tbe  eaptain  told  Inn,  it  was  to  naike  awar 
with  his  brother,  whose  name  (as  tbis  exami- 
nant ia  informed)  waasir  John  Dinelej  Goodere, 
bart.  who  was  in  the  purser's  cabbm  on  board 
tbe  said  ship :  And  tbe  said  Matthew  Mahony 
told  this  examinant,  that  be  must  go  with  him 
to  help  6o  it.    Whereupon  the  said  captain - 
went  out  of  the  cabbin  first,  Mahony  followed 
him,  and  this  examinant  went  next ;  and  when 
he  came  to  the  purser's  cabbin  door,  wbei'e  sir 
John  Dineley  was,  tbe  captain  was  standing 
centinel  himself  at  dfe  door,  with  a  cutlaa  in 
his  haiid,  and  Mahony  had  entered  the  cabbin, 
and  this  exarotnant  entered  likewise,  whera 
Mahony  waa  talking  with  the  said  sir  John, 
and  had  a  piece  of  rope,  called  three-quarter  of 
an  inch  rope,  in  his  hand,  about  aix  foot  ia 
length,  anasir  John  was  lying  en  the  bed ;  and 
particularly  Mahony  aslnd  air  John  how  hia 
bead  was,  and  what  he  had  got  about  it  P  And 
at  last  told  blm,  it  did  not  signify  talking  about 
it  any  longer,  and  then  fell  on  him  on  the  bed, 
took  hold  of  his  throat  with  his  band  f  hia  stock 
being  on)  and  so  strangled  him  with  his  stocky 
and  afterwards  put  the  said  rO|)e  about  bis  neck, 
(which  was  prepared  Ibr  the  purpose,  with  a 
noose  in  it,  before  it  was  brought  out  of  the  cap* 
tain's  cabbin),  and  then  Mahony  hauled  tbe  rope 
tight  about  bis  neck ;  and  upon  this  examinant'* 
asking  him  what  be  did  that  for  P  He  said.  For 
fear  he  should  dot  be  dead  enough.    And  this 
examinant  took  a  knife  ont  of  hn  pocket,  and 
cut  it  off  his  neck,  and  threw  it  OTer- board. 
During  all  which  time  the  captain  stood  cen- 
tinel at  the  door  as  aforesaid ;   and  as  soon  as 
this  examinant  had  so  cut  the  rope  off,  the  cap- 
lain  handed  a  candle  In  Mahony,  who  gave  it 
to  him,  and  Mahony  took  the  watch  and  mo* 
ney  out  of  sir  John's  pocket ;  and  then  tfaa  eap- 
tain asked  them,  have  ye  dose  P  Meaning  (aa 
this  examinant  apprehended)  murdered  the  said 
sir  John.    And  then  cane  m  himself,  and  this 
examinant  went  through  the  hold,  and  came 
upon  deck,  where  he  walked  for  about  the 
space  of  half  a  quarter  of  an  hour,  and  the  cap- 
tain and  Mahony  went  into  the  captain's  oal^ 
bin  together,  and  then  this  exammant  went 
Into  tMSlaeridge,  and  Mahony  called  this  exa- 
minant into  the  cabbin,  where  the  captain  had 
undressed  himself  in  order  to  go  to  bed ;   and 
there  the  captain  ffare  him  fiVe  guineas,  and 
this  examinant  bao  reeeifed  of  the  said  captaia 
a  six-and- thirty  ebilling  pieee  ef  gold  before 
the  said  sir  Jolia  was  naurdered.    And  further 
this  examinant  saith,  That  Mahony  shewed 
the  captain  tlie  watch  he  had  taken  out  of  sir 
John's  pocket,  and  the  captain  gave  Mahony 
his  own  watch;  and  kept  sir  John's  himself ; 
and  Mahony  likewise  shewed  the  eaptain  th| 
money  he  had  taken  out  of  irir  Xohn's  pocket; 
who  bid  him  keep  it;  and  Mahony  gare  Ittp 
this  examinant,  who  pot  H  in  his  pocket,  and 
he  and  Mahony  shared  the  money  on  the  fore- 
castle, and  this  examinant  had  two  pieces  to 
one,  in  considenitlon  that  Mahony  had  the 
watch;     and  this   examinant   believes  they 
shared  abo«it  thirty   pounds  hetwrea  them, 
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And  finiher  this  examinabt  saith,  Tbat  the 
•aid  captain  told  him  and  Mabony,  tbat  they 
might  go  any  where  for  three  weeks,  and  be 
would  send  them  tbeir  tickets.  Aud  lastly, 
this  examinant  saitb,  That  between  foar  aud 
five  of  the  clock  the  same  oioming,  the  maq  of 
war's  yawl  was  going  to  this  city,  and  be  and 
Mahooy  landed  at  the  Gibb  here. 

Charles  Whitb. 

Mr.  Recorder.  Well,  prisoner,  what  have 
you  to  ofier  in  your  defence  P 

White,  Please  you,  my  lord,  I  was  in  my 
hammock  between  the  boars  of  twelve  and 
one,  and  this  Mabony  came  to  me  and  said, 
Charles  White,  Charles  White !  I  said,  What 
do  you  want  P  He  said,  Turn  cat.  I  asked 
kim  what  he  wanted  of  me  now  P  He  said 
again,  Turn  out,  turn  out.  And  with  that  I 
turned  out,  and  went  npon  deck  to  make  water, 
and  while  I  was  doing  it,  be  told  me  that  he 
wanted  roe  to  ge  with  bim.  I  asked  him  where 
he  was  goinpf  to  brinff  me  P  But  be  led  me 
into  the  cabbin  where  tiie  captain  was.  When 
1  came  in,  the  captain  bid  me  sit  down.  I  beg- 
ged him  to  excuse  me  from  taking  so  great  a 
freedom  as  that  in  bis  company.  But  at  last  1 
sat  down,  and  I  drank  a  glass  of  rum.  Then 
the  captain  asked  me,  whether  I  had  ever  kill- 
ed a  Spaniard  P  I  told  bim,  No,  I  never  was 
engaged  with  one  to  kill  htm.  Drink  about, 
Mahony,  said  the  captain.  With  that  we  drank 
about,  and  finished  a  bottle  and  a  half  in  raw 
drams.  With  tbat  be  said.  Come  along  with  me. 
I  asked  him  where  he  was  going  P  I  went  with 
him,  the  captain  first,  and  Slabony  after  him ; 
and  they  went  below,  and  to  what  mtent  1  knew 
not,  bemg  quite  in  liquor  with  drinking  so 
much  rum.  Said  the  captain  to  roe,  when  we 
came  down,  Tarry  here  till  1  call  you.  Soon 
mi\et  Mabony  came  to  roe,  and  told  roe  the 
captain  wants  you.  Then  I  went  into  the  cab- 
bin,  and  sat  down  in  it,  and  Mahony  and  the 
captain  were  talking  together  ;  but  what  they 
did  I  know  aot,  for  I  never  laid  a  hand  near  the 
gentleman. 

Mr.  Recorder,  You  say  you  were  in  the 
parser's  eabbin,  and  do  you  not  know  what 
happened  there  P 

White,  1  cannot  tell,  Sir,  what  past. 

Mr.  Recorder,  If  this  defence  be  true,  how 
came  you  to  be  so  unjust  to  yourself  to  make 
the  confession  which  has  been  read  P 

White,  Please  you,  my  lord,  I  was  in  liquor, 
and  did  not  know  what  passed  between  tbem, 
for  I  had  not  my  senses  about  me. 

Mr.  Recorder,  Why,  it  is  charged  upon  you 
by  the  cooper,  that  you  examined  sir  John's 
pockets,  and  took  oat  his  watch  and  money, 
and  a  piece  of  paper  which  Mabony  persuaded 
you  to  throw  away,  as  of  no  oonseqaence,  or 
else  to  put  it  into  your  pocket,  and  rc«d  it  at 
another  time. 

White,  Please  yoa,  my  lord,  I  know  nothing 
of  it ;  i  have  several  witnesses  to  my  cha- 
racter. 

Hr.  Recorder,  Call  y  oar  witnesses* 
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Alichael  Smith  sworfi. 


Mr.  Recorder,  How  long  have  yon  kiNm 
the  prisoner  P 

Smith,  From  a  child,  Sir ;  we  went  to  icbool 
together  ibr  eight  years. 

Mr.  Recorder,  What  do  you  know  of  bim  f 
.  Smith.  Sir,  I  never  heard  to  the  oootnuy  M 
tbat  he  was  an  honest  man,  and  bore  a  good 
character. 

I%eodore  Court  twom. 

T,  Court,  I  never  knew  any  harm  of  ik 
prisoner  till  thb  unhappy  affair ;  bat  1  km 
been  informed,  tbat  ainoe  he  hath  been  tmki 
confinement,  be  hath  told  several  people  whi 
have  gone  to  see  him,  that  if  he  can  g^  dflU 
of  this,  he  will  kill  my  mate. 

< 

Edward  Jone$  sworn. 

.  Jon^f.  1  have  known  the  prisoner  fsr  llirrt 
years,  bat  never  knew  any  nann  by  biai ;  1 
was  with  bim  in  the  West  Indies,  in  the  Kisg- 
sale  man  of  war,  but  till  this  misfortooe  bip- 
pened,  I  never  knew  any  barm  bvbim. 

Mr.  Recorder,  Are  you  anre  tneo,  that  jm 
saw  bim  in  the  cabbin  rifling  the  decemft 
pockets  P 

Jbaet.  Yes,  my  lord,  I  am  sure  of  tbit 

William  Macguinii  sworn. 

Macguiniu  Please  yoa,  my  lord,  1  fcocwtbe 
prisoner  at  the  bar  ever  aiaoebe  wasaa  isftH; 
I  went  to  school  with  him,  and  never  b^^^ 
harm  that  he  did  before;  f  have  eAw  M 
eat  and  drank  with  him,  and  when  be  is  mIv, 
he  is  as  good  and  civil  a  man  as  need  be. 

Daniel  Wellar^  carpenter  of  the  skip,  nm. 

WdUr,  I  have  been  aboot  sixteen  or  leici- 
teen  months  with  him,  and  he  always  bebaicd 
himself  well  on  board,  and  I  never  kaev  uj 
barm  of  bim  before  ;  bat  his  voice  if  kao" 
from  all  the  men  in  the  ship. 

Mr.  Recorder,  To  what  parnoee,do70V*/i 
tbat  his  voice  is  known  from  all  the  men  io  w 
ship? 

Wdlar,  Because  they  talk  aboatbis  f«0i 
oftentimes.  ^ 

Mr.  Vernon,  If  I  apprehend  biai  rigbt^ 
he  speaks  this  in  oonnrmation  of  Mr^Jo"^ 
evidence,  who  swore  she  knew  the  piiHOB/ 
voice.  Gentlemen,  I  was  in  hopes  thep* 
soner  would  have  stood  to  his  former  ooaftieo^ 
instead  of  endeavonring  to  retract  it,  sod  ta(< 
given  glory  to  God  by  a  public  penitesiieM* 
sorrow  for  the  heinousnese  of  bis  crime,  isieid 
of  pattmg  on  a  shew  of  innocence  agaiostpiw 
so  apparent  of  his  guilt — Defence,  I  gf*: 
bend,  he  has  made  none ;  he  has  called  wdsj 
some  witnesses  to  speak  to  bis  charsGier ;  tf* 
character,  it  must  be  admitted,  isof  weigbM^ 
way  of  balancing  the  proofs,  wliere  the  net  f 
doubtful  and  uncertain;  hot  when  the  ^ 
dence  is  strong  and  pregnant,  and  i^'^^l^f^ 
the  prisoner  in  the  Ikoe,  character  weifW  d« 
a  single  grain  in  the  acale  of  justice.   B«vw 


1080] 


fir  ike  Murder  qf&r  J<Jin  Goodere* 


A.  D.  mu 


[1090 


the  nrisiiicr'f  ebaiacter  and  early  confessioB  of 
tbe  fact,  with  some  iugrediento  in  his  cage,  nfaj 
he  of  tenrice  to  him  in  another  place,  is  not  the 
present  consideration ;  be  stands  now  at  the 
bar  for  your  justice,  not  your  pity  ;  and  it  fully 
appears  in  proof,  that  he  was  an  accomplice 
with  Mahony  io  this  barbarous  murder,  as  laid 
in  the  indictment :  so  that  life  ought  to  go  for 
life  by  the  laws  of  God  and  man,  and  I  douht 
not  in  the  leasts  bl^  that  you  will  conscientiously 
dischai||;e  the  duty  yon  owe  to  God  and  your 
ccHutry,  by  ffotn|^  accordinfi:  to  your  evidence, 
and  finding  me  prisoner  guuty* 

Mr.  Recorder.  Gentlemen  of  the  jury,  4he 
prisoner  at  the  bar  stands  indicted  for  the  mur- 
der of  sir  John  Dineley  Goodere.  The  indict- 
ment charges,  that  the  deceased  was  strangldl 
by  one  Matthew  Mahony,  and  that  the  prisoner 
was  present,  aiding  and  abetting  him  in  the 
fact. 

To  support  this  charge,  the  prosecutors  hare 
called  two  witnesses,  Edward  Jones,  and  Mar- 
garet his  wife.  Edward  Jones  savs,tiiat  he 
fcdced  in  the  night  between  the  18th  and  19th 
eif  January  last,  m  the  Ruby  man  of  war,  in  the 
slop^Toom,  which  adjoins  to  the  pilrseHs  cabbin ; 
where,  he  says,  the  deceased  Was  confined. .  He 
teOs  yoo,  that  about  two  in  the  morning  he  was 
waked' by  his  wife,  and  heard  sir  John  crying 
out.  Here's  twenty  guineas,  take  it,  take  it; 
don't  murder  me;  must  I  dieP  He  says,  sir 
John  gave  sereral  kecks  with  his  throat  like  a 
man  expiring,  and  quicklv  after  was  still.  He 
tells  you,  that  then  a  light  being  brought  into 
the  cabbin>he  got  up  and  looked  through  a 
crevice  in  the  partition,  and  saw  the  prisoner  at 
the  bar  engaged  in  rifling  sir  John's  pockets, 
Mahony  standing  by  with  a  candle  in  bis  band. 
Be  says,  that  sir  John  was  dead,  as  he  believes, 
when  the  prisoner  was  nS^og  his  pockets ;  and 
firom  what  he  observed  the  next  morning,  that 
lie  was  strangled. 

Bfargaret  Jones  is  something  fuller  in  her 
^evidence,  as  to  some  drcumstaaces  prevk>us  to 
the  murder ;  but  in  the  main,  agrees  with  her 
iioaband  touching  the  rifling  of  sir  John's 
.w^dkets  after  he  was  dead.  She  is  sure  Ma- 
Lony  held  the  candle,  and  that  another  person, 
whom  she  taktt  to  be  the  prisoner  at  the  bar, 
was  rifling  his  pockets.  She  says,  she  had  not 
a  perfect  view  of  him :  but  by  bis  bulk,  and 
from  what  her  husband  then  told  her,  she  con- 
cluded at  the  time,  that  it  was  the  prisoner  at 
the  bar.  She  says  further,  that  when  Mahony 
.imd  that  other  person  went  out  of  the  cabl^n, 
•be  heard  Mahony  say.  Whither  shall  1  run  P 
The  other  anawered,  Follow  me,  my  boy.  And 
then  she  saysi  she  knew  it  was  the  prisoner 
jDoade  that  answer  by  his  voice.  She  says,  she 
luiews  ttie  prisoner's  voice  perfectly  well,  hav- 
ingbeen  acquainted  vritb  bun  two  years. 

The  prosecutors  thep  read  the  prisoner's  Ex- 
amination, which  contuns  a  full  confession  of 
the  fact,  as  laid  in  the  indictment. 

Yoo  have  heard,  gentlemen,  what  the  pri- 
j^eper  has  sakl  to  this  chaige ;  he  admito  tb$t 
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be  went  into  the  purser's  cabbin,  but  says,  that 
being  much  io  liquor,  he  knows  nothing  of 
what  passed  there ;  and  denies  that  he  had  any 
concern  in  the  murder.  He  called  some  wit- 
nesses to  his  character ;  and  t  must  observe  to 
you,  that  one  of  his  witoesses,  Daniel  Wellar, 
says,  that  the  prisoner's  voice  is  distinguishable 
from  the  voices  of  all  the  men  in  the  ship. 
This  will  give  some  weight  to  Margaret  Jones'a 
evidence,  that  she  knew  bim  by  his  voice. 

And,  gentlemen,  upon  the  whole,  if  you  be« 
lieve  the  evidence  for  the  king,  and  give  credit 
to  the  prisoner's  confession,  you  most  find  bin 
guilty, 

Then  the  jury  vrithdrew,  to  consider  of 
their  verdict ;  and  after  a  short  space  returned 
again. 

CL  of  Arr»  Gentlemen,  answer  -to  your 
names :  John  Nash. 

John  Niuh,  Here.    [And  so  of  the  rest] 

CL  ofArr,  €lentlemen,  are  you  all  agreed  of 
your  verdict?-^ttry.  Yes. 

CL  oJArr.  Who  shall  say  for  you  \ 

Jury,  The  Foreman. 

CL  of  Arr.^  Charles  White,  hold  op  th^ 
hand.  Yon  of  the  jury  look  upon  the  pri- 
soner ;  How  say  youP  Is  Charles  White  Guilty 
of  the  fehmy  and  murder  whereof  he  stands  in- 
dicted, or  (fot  Guilty  P—Jttry.  Guilty. 

CLqfArr.  Wbatgoodsor  chattels,  lands  or 
tenements,  had  he  at  the  time  of  the  said  felony 
and  murder  committed,  or  at  any  time  since, 
to  your  knowledge  ?— Jury.  None. 

CL  ofArr,  Hearken  to  your  verdict,  as  the 
Court  bath  recorded  it :  You  say,  that  Charles 
White  is  Guilty  of  the  felony  and  murder 
whereof  he  stends  indicted*  and  that  he  had  no 
goods  or  chattels,  lands  or  tenemento  at  the 
time  of  the  said  felony  and  murder  committed, 
or  at  any  time  since,  to  your  knowledge ;  and  so 
you  say  all. 

CL  of  Arr,  Keeper^  take  Charles  White  the 
prisoner  from  the  bar,  and  look  to  him ;  he 
stands  convicted  of  wilful  murder. 

On  Saturday  the  98th  of  March  the  prisoners 
were  brought  again  to  the  bar,  in  order  to  re- 
ceive their  sentence ;  and  the  Court  proceeded 
thus: 

CL  of  Arr.  Cryer,  open  the  Court 

Cryer,  Oyex,  Oyez,  Oyez :  all  manner  of 
persons  that  have  any  more  to  do  before  the 
king'e  majesty'sjustices  of  Oyer  and  Terminer, 
anu  general  gaol-delivery  for  this  city  and 
county,  and  were  adjourned  over  to  this  time 
and  ntace,  draw  near,  and  give  your  attendance. 

C«.  of  Arr.  Mr.  Recorder,  will  you  please 
that  the  prisoners  shall  becalled  uptojudgmentP 

Mr.  Aeeorder,    Yes. 

CL  qfArr,  Keeper,  set  Matthew  Mahony, 
Samuel  Goodere,  and  Charles  White  to  the  bar ; 
which  was  done. 

Mr.  Recorder.  Ask  them  what  they  can  say 
to  hinder  judgment 

CI.  if  Arr.  Matthew  Mahony,  hold  up  thy 
band.    Thou  hast  b^^en  indicted  of  felony  ana 
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murder,  thoa  hast  been  tbereupon  arrai^ed, 
thoa  hast  pleaded  tbereonto  not  goiltji  and  for 
tby  tftat,  thoa  baat  pat  tbytelf  upon  God  and 
tb]^  conntrj,  which  country  bath  foand  thee 
gmhy  ;  what  hast  thoa  to  say  for  thyself,  why 
3ie  Court  should  not  proceed  to  give  judgment 
of  death  upon  thee,  and  award  ezecutioa  ac- 
cording to  the  law  f 

[He  otfered  nothing,  but  begged  for  time  to 
prepare  himself.} 

CLqfArr.  Samuel  Goodere,  hold  up  thy 
baud.  Thou  hast  been  indicted  of  felony  and 
murder,  &c.  what  hast  thou  to  say  ?  &c. 

[He  offered  nothing,  but  begged  also  for  time 
to  prepare  himself.] 

CL  of  Arr.  Charles  White,  hold  up  thy 
band.  Tliou  hast  been  indicted  of  felony  and 
murder,  &o.  what  hast  thou  to  say  ?  &c. 

[He  offered  nothing,  but  declared  he  was 
drawn  into  it,  and  begged  for  transportatioD  for 
life.] 

CL  <f  Art,  Cryer,  make  proclamation  for 
silence. 

Cryer,  Oyeas;  The  king's  majesty's  justices 
9traltly  charge  and  command  all  manner  of 
persons  to  keep  silence  whilst  judgment  is 
giving,  upon  pain  of  imprisonment.     ^ 

Then  Mr.  Recorder  spoke  to  the  prisoners 
thus: 

Mr.  Recorder,  Samuel  Goodere,  Matthew 
Mahony,  Charles  White,  and  Jane  Williams,* 
you  have  been  all  convicted,  upon  very  full 
evidence,  of  one  of  the  greatest  crimes  human 
nature  is  capable  pf ;  deliberate  and  wilful 
murder.  A  crime,  which  in  all  ages,  and 
through  all  nations,  hath  been  had  in  the 
highest  detestation.  For  however  manldnd 
have  differed  in  other  matters,  they  have  been 
in  one  sentiment  concerning  this  crime  and  the 
demerits  of  it;  as  if  the^  had  been  all  wit- 
nesses to  the  promulgatiou  oj  the  precept, 
^y  Whoever  sheddeth  man's  nlood,  by  man 
shall  his  blood  be  shed." 

But  this  crime,  great  as  it  is,  is  capable  of  se- 
veral aggravations,  rising  Irom  the  circiui- 
stances  which  attend  it. 

To  lay  violent  hands  upon  a  person  who 
never  gave  his  murderer  the  Iwt  offence, 
whom  perhaps  he  never  saw  till  the  moment  he 
was  marked  out  for  execution ;  and  to  do  this 
for  hire,  shews  a  mind  lost,  I  fear,  to  all  the 
impressions  of  humanity. 

But  what  then  is  the  case  of  one,  who  can 
procure  all  this  mischief,  and  involve  others  in 
this  guilt;  especially  if  the  person  to  whom 
the  violence  is  offered,  is  near  to  him  by  the  ties 
of  blood  or  friendship  ? 

It  is  true,  murders  of  this  kind  are  not  very 
iVequent ;  and  less  so  in  this  nation  than  in  any 
other.    But  in  ^he  case  in  which  three  of  you 

are  concerned,  they  all  concur. 

"'  •■  i^^— ^^— ^■^■— ^— ^^""— ■^■^•.■••■■— --^ 

*  Convicted  at  the  tame  sessions,  for  the 
pparder  of  her  bastard  child.    Former  EditWH. 


A  gentleman  of  disttncdoo  is  murdered  \f 

tersons.  who,  in  a  manner,  were  stfiaeim  ts 
is  foce,  and  Ms  only  brother  aiding  aad  abet- 
ting the  murder.  1  may  say  tbns  mnch,  be« 
cause  your  country  hath  upon  full  evideace 
found  it  so. 

I  will  carry  these  refleetionfl'  do  ftrtfacr:  I 
choose  to  leave  that  part  to  your  own  seriooi 
consideration. 

I  hope  I  need  not  persuade  you  to  enpby 
the  time  you  have  to  live,  in  making  your 
peace  with  God :  I  hope.  I  say,  that  a  leneof 
your  own  condition  hath  already  put  you  mm 
that  work.  And  pray  don't- suffer  yourtnni 
to  be  diverted  from  it  by  the  hope  or  expeclitini 
of  mercy  from  the  crown.  His  majesty's dn* 
position  to  mercy  is  great;  but  bis  love  of 
justice,  and  his  love  to  his  people  is  still  greitcr. 
And  because  I  would  not  mislead  yon,  nor  have 
you  deceive  yoorselves,  in  a  case  of  thai  iB' 
portance,  1  think  it  my  duly  to  deal  fiedy  with 
yoa.. 

1  do  not  see  what  room  any  of  you  have  to 
expect  mercy. 

You  who  have  been  tbe  immediate  aelon 
in  this  affan-,  what  have  you  pleaded  in  nitip- 
tion  of  your  crime?  One  says,  he  is  a  peer 
pressed  servant;  and  the  other,  that  be  vv 
drunk  when  the  foot  was  committed.  Neither 
of  those  excuses  can  avail  yoiL  You  both  aa- 
dertook  the  murder  for  hire,  rifled  the  geade- 
man'9  pockets,  and  shared  the  plodder  bencea 
you. 

You  had,  perhaps,  no  design  upon  the  ^ 
tlemau's  life,  till  near  the  time  m  execolioa. 
This  is  no  excuse.  It  shews  von  were  rea^ 
to  shed  innocent  blood  at  the  nrst  call :  Thv 
you  yielded  to  the  first  temptation.  And  if 
drunkenness  could  be  admitted  as  an  exent 
for  crimes  of  this  nature,  this  wooM  he  ao 
world  then  of  vhrtoe  and  sobriety. 

You,  Sir,  who  have  beco  tbe  principal  adorn 
this  affair  (''what  have  yoa  ofPend  for  yousdf  ? 

You  admit,  that  you  employed  a  nooiberif 
people  to  seize  your  brother,  here  in  tbe  heart 
of  the  city,  and  m  the  face  of  the  son,  ssd  to 
oirry  him  on  board  the  ship  of  which  yoa  hii 
then  the  command.  This  is  too  evidoit  to  k 
denied,  and  for  that  reason  only,  1  fearitiaa^ 
mitted. 

To  give  some  colour  to  this  aoparalieW 
outrage,  you  say,  that  your  brother  wsa  dif- 
tractM,  and  that  you  took  him  on  board  af 
der  to  put  him  under  confinement  AdtaSKOi 
that  your  brother  was  distracted,  was  the  ptooo 
you  <»rried  him  to,  or  the  hands  into  whkh 
you  committed  him,  or  tbe  treatment  which  ha 
met  with  from  them  before  be  was  got  ahaaii 
the  barge,  at  all  proper  for  his  ease,  or  fit  (or  ft 
brother  to  think  of  P 

You  called  Mrs.  Gethros  to  prove,  thatw 
bony  was  to  have  had  5/.  a  aiontfa  for  loohMg 
after  blip  at  her  boose.  Sberememhersoothiar 
of  Mahony.  But,  had  that  been  proved,  oov^ 
it  at  all  avail  yoa  to  say,  that  for  tbreewcds 
before  the  murder  was  committed,  you  iotes^ 
to  have  ponfincd  him  mider  the  care  cf  W 
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very  man  who  now  appetra  to  bave  murdered 

lodeed,  yon  have  denied  all  concern  in  the 
murder,  or  ihe  least  knowledge  of  it.  But  it 
bslh  been  proved  by  three  witnesses,  that  you 
were  in  the  cock-pit  while  the  murder  was 
comsDitting,  and  nii^ht  have  beard  the  noise 
aaU  struggle  in  the  cahbio,  the  cry  of  murder, 
and  your  brother's  dying  groans,  as  well  as 
tbav  did. 

Nay^lwo  of  them  are  positive,  that  you  stood 
centinel  at  the  door,  with  a  drawn  cutlas  in 

2 our  band,  while  the  fact  was  committing. 
^  ^ne  of  them  says  that  you  delivered  a  candle 
into  the  cabbiu,  aAer  the  cry  of  murder  ceased ; 
and  that  you,  soon  after,  locked  the  door,  and 
took  the  key  with  von.  And  it  is  agreed  on  all 
bands,  that  when  the  door  was  opened  the  next 
morning,  -your  brother  was  found  there  mur- 
dered. 

Those  facts^  with' other  circumstances,  are 
strong  and  pregnant  proofs  of  your  concern  in 
the  marder ;  unless  the  credit  of  the  witnesses 
could  be  imueached,  which  you  have  not  at- 
tempted to  do. 

It  was  chawed  as  a  circnmstance  against 
yon,  that  aiVer  tne  fact  was  committed,  Mahony 
and  White  were  sent  ashore  by  you.  This  like- 
wise you  deoietl.  But  it  came  out  of  the  mouth 
of  a  witness  called  by  yourself,  that  they  went 
up  in  the  yawl  by  leave  from  vou. 

1  have  nothing  more  to  do,  before  1  proceed 
to  that  which  the  duty  of  my  place  tibliges  me 


to,  than  to  exhort  yon  all  to  make  your  peace 
witl/God  by  a  serious  and  hearty  repentaoce. 
His  mercy  is  infinite,  and  to  that  we  must  leave 
you.    For  the  judgment  of  this  Court  is, 

*  That  yon,  Samoel  Goodere,  Matthew  Bf  a- 
<  heny,  Charles  White,  and  Jane  WiiHams,  go 

*  Irom  hence,  to  the  prison  from  whence  you 

*  came ;  and  from  thence  you  shall  be  led  to 

*  the  place  of  execntion,  where  you  shall  se- 

*  verally  be  hanged  by  the  neck  till  you  shall 

*  he  dead.    And  the  Lord  have  mercy  on  your 

*  souls.' 

Then  the  keeper  carried  away  the  Jirisoners 
to  the  gaol,  to  be  reserved  till  their  execution. 

On  Wednesday  the  15th  of  April  following, 
the  prisoners  Matthew  Mahony,  Samuel  G^ood- 
ere,  and  Charles  White,  were  executed  at 
Bristol,  according  to  the  sentence  pronounced 
against  them.  They  all  confessed  the  ftct. 
The  body  of  Mahony  is  hong  in  chains  near 
the  place  where  the  horrid  ftict  was  committed. 

At  the  same  Court  Charles  Bryan,  Edward 
M^Daniel,  and  William  Hattimon,  were  in* 
dieted,  tried  and  convicted,  for  a  misdemeanor, 
in  forci)>ty  assisting  and  seizing  sir  John  in  the 
parish  of  St.  Augustine,  iu  the  said  city  ami 
county,  and  carrying  him  on  board  the  barge 
belonging  to  the  Ruby  man  of  war ;  and  were 
fined  4Ds.  each,  to  be  imprisoned  for  one  year^ 
and  then  each  to  give  security  for  his  good  be- 
haviour for  one  year  more. 


502*  The  Trial  of  James  Annesley*  and  Joseph  Redding,  at  the 
Sessions-House,  in  the  Old-Bailey,  before  the  Right  Hon. 
George  Heathcote,  esq.  Lord  Mayor  of  the  City  of  London, 
the  Hon.  Mr.  Justice  Parker,  the  Hon,  Mn  Justice  Wright, 
Sir  John  Stradge,  knt  Recorder,  Mr.  Serjeant  Urlin,  and 
'  others  of  his  Majesty's  Justices  of  Oyer  and  Terminer  for  the 
City  of  London,  and  Justices  of  Gaol-Delivery  of  Newgate, 
holden  for  the  said  City,  and  County  of  Middlesex,  on  Thurs- 
day,  the  15th  of  July,  for  the  Murder  of  Thomas  Egglestone : 
15  Geoboe  IL  a.  d.  1742. 


On  Friday,  the  4th  day  of  June,  174S,  Mr. 
Aenesley  Jbeing  brought  up  by  the  keeper  of 
New  PriooD},  and  Joseph  Redding  (having 
aonrendered  nimself  to  take  his  trial,  pursuant 
to  notice  given  to  the  prosecutor's  soh'citor) 
were,  upon  application  to  the  Court,  in  re- 

*  This  is  the  person  that  claimed  the  title 
and  estate  of  the  earl  of  Anglesea ;  and  bad  the 
Trial  in  Ireland,  relating  to  part  of  the  latter, 
in  November,  1743,  and  recovered  it.  Former 
Edition, 


spect  of  the  quality  daimed  by  Mr.  Annesley, 
set  within  the  bar. 

Phtclamation  being  made  for  ailence. 

Ckrk  cf  ihe  Arraigns-  James  Annesley. 
hold  np  yonr  hand.  (Which  he  did.)  Joseph 
Redding,  hold  up  your  hand.    (Which  he  did.) 

You  stand  indicted  in  the  county  of  Middle- 
sex, by  the  names  of  James  Annesley,  late  of 
Staines,  in  the  county  of  Middlesex,  labourer, 
and  Joseph  Redding,  late  of  the  same,  labourer  r 
for  that  you,  not  having  God  before  your  eyes, 
but  being  moved  and  seduced  by  the  mstigation 
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of  the  devil,  on  the  lit  day  of  May,  in  A'e  lith 
year  of  his  present  majesty's  rei^o,  with  force 
and  arms  at  the*  parish  aforesaid,  in  the  county 
aforesaid,  in  and  upon  one  Thomas  Efffflestono^ 
in  the  peace  of  God,  and  oar  said  lord  Uie  kin|p, 
then  and  there  bein|^,  ftUmiooalyy  willbUy, 
fokd  of  your  malice  atorethooght,  cud  make  an 
assanlt ;  and  that  yon  the  said  Jam«»  Anncaley , 
with  a  certain  gun  of  the~Talae  of  5f.  then  and 
there,  being  charged  with  ppwdtr  and  leaden 
shot,  which  gon  you  the  said  James  then  and 
there  had,  and  held  in  both  your  bands  to 
and  against  the  said  Thomas  Egglestone,  then 
and  there,  feloDiously,  wilfully,  and  of  your 
malice  aforethought,  did  discharge  and  snoot 
off;  you  the  said  James  Annesley,  then  and 
there,  well  knowing  the  said  gon  to  have  been 
charged  as  aforesaid  ;  and  you  the  said  James 
Annesley,  with  the  leaden  shot  aibfesaid,  then 
and  there  discharged  aod  shot  out  of  the  said 

fuD,  by  force  of  the  gun-powder  as  aforesaid, 
im  the  said  Thomas  figglestone,  in  and  upon 
the  left  side  of  the  belly  of  the  said  Thomas, 
then  and  there,  feloniously,  wilfully,  and  of 
your  malice  albrethought,  did  strike  and  pe- 
netrate, giving  to  him  the  said  Thomas  Eggle- 
stone then  anaihere,  with  the  said  leaden  shot 
so  asafoi-esaid  discharged  and  shot,  in  and  upon 
the  \eh  side  of  the  belly  of  the  said  Thomas 
Egglestone  one  mortal  wound,  of  the  breadth 
of^one  inch,  and  of  the  depth  of  four  inches,  of 
which  said  mortal  wound  ttie  aforesaid  Thomas 
Etl^glestone  then  and  there  instantly  died;  and 
that  you  the  said  Joseph  Redding,  at  the  time 
of  committing  of  the  felony  and  murder  afore- 
said, feloniously,  wilfully,  and  of  your  malice 
aforethought,  was  present,  aiding,  abetting, 
assisting,  oomfbrtiugi  and  maintainmg  the  said 
James  Annesley  to  kill  and  murder  3ie  afore- 
said Thomas  Egglestone  in  form  aforesaid; 
and  so  you  the  said  James  Annesley  and  Jo- 
seph Bedding,  him  the  aforesaid  Thomas 
Egglestone  in  manner  and  form  aforesaid,  fe- 
loniously, wilfully,  and  of  your  malice  afbro- 
thought,  did  kill  and  murder,  against  the  peace 
of  our  lord  the  king,  liis  crown  and  dignity. 

How  sav  you,  James  Annesley,  are  you 
Guiltj^  of  this  felony  and  murder  whereof  you 
stand  indicted,  or  Not  Guilty  ? 

Anneiley.  My  lord,  1  obiierve  that  I  am  in- 
dicted bv  the  name  of  James  Annesley,  la* 
bourer,  the  lowest  addition  my  enemies  could 
possibly  make  use  of;  but  though  1  claim  to  be 
earl  of^Auglesea,  and  a  peer  of  this  realm,  I 
submit  to  plead  Not  Guilty  to  this  indictment, 
and  put  myself  immediately  upon  my  country, 
conscious  of  my  own  innooeuce,  and  im  patient 
to  be  acquitted  even  of  the  imputation  of  a 
crime  so  unbecoming  the  dignity  I  claim. 

Clerk.  How  say  you,  Joseph  Itedding,  are 
you  Guilty  of  this  felony  and  murder  whereof 
you  stand  indicted,  or  Not  Guilty  ? 

Redding,    Not  Guilty. 

Clerk*    Culprit,  how  will  yon  be  tried  ? 

"Redding,  By  God  and  niy  country. 

Clerk  James  Annesley,  Hold  up  your  hand 
Joseph  Redding,  hold   up  your  hand ;  you 


•tand  likewise  barged,  unoo  tkecoronsr'i  ia- 
qaisition,by  the  names  of  James  Annesley,  kfe 
of  the  parish  6f  Staines,  in  the  count?  of  Mid- 
dlesex, gent  and  Joseph  Redding,  ofibe  paridi 
and  county  aforesaid,  yeoman ;  for  that  ^od  sa 
the  1st  day  of  May,  in  the  year  aforeaud,  God 
not  having  before  your  eyes,  but  being  morcd 
and  sedu<^  by  the  instigation  of  the  d^,  with 
Ibroe  and  arms,  at  the  oartsh  aforesaid,  la  tbs 
county  afoitsaid,  in  and  upon  Thomas  Bttle* 
stone,  in  the  peace  of  Gikl,  and  our  ssidM 
the  king,  then  and  there  being,  fekNiioai|y, 
wilfully,  and  of  your  malice  aforetboogfat,  od 
make  an  assault ;  and  that  you  the  nod  Jsnei 
Annesley,  a  certain  gun,  of  the  value  of  U. 
then  and  there  charged  with  gunpowder  nd 
small  leaden  shot,  at  and  against  tne  afbresiid 
Thomas  Bgpflestone,  felonionsl^,  wilfally,  sod 
of  your  muice  aforethought,  diddischaneaad 
shoot  off,  and  him  the  said  Thomas  EggmtODe 
with  the  said  small  leaden  shot  out  of  the  aid 
gun,  by  force  of  the  laid  gunpowder  dischsigcd 
as  aforesaid,  in  and  upon  Uie  left  side  of  the  bdlj 
of  him  the  said  Thomas  Egglestone,  near  the 
hip-bone,  then  and  there  feloniously,  wilfnlty, 
and  of  your  malice  aforethought  did  strike,  giv- 
ing unto  him  the  said  Thomas  Egglestone^  tlies 
and  there,  with  the  small  shot  aftresaid,  lo  at 
aforesaid  discharged,  in  and  upon  the  nid  left 
side  of  the  belly  of  him  the  add  Thomas  £gsle- 
stone,  near  the  hip-bone,  one  mortal  woand  ef 
the  breadth  of  two  inches,  and  the  depth  of  tai 
inches,  of  which  said  mortal  wound  hetheittl 
Thomas  Egglestone  then  and  there  imturik 
died;  and  for  that  jrou  the aaid  Joseph  Red- 
ding, at .  the  time  of  the  felony  and  msnler 
aibresaifl,  in  form  aforesaid  done  and  coonptt* 
ted,  felooionsly,  wilfully,  and  of  yonrmsliet 
af^thonght,  was  present,  aiding,  abettiag,  as- 
sisting, comforting,  and  maintaining  the  taid 
James  Annesley,  him  the  said  Thomas  Bgffk- 
stone,  in  form  aforesaid,  to  kiH  uid  muracr; 
and  so  yon  the  said  James  Annesley  and  Jo- 
seph Redding,  the  said  Thomas  Egglestoaeyia 
manner  and  form  aforesaid,  feloniously,  wil- 
fully,  ami  of  your  malice  aforethought,  didfciH 
and  murder,  against  the  peace  of  our  ssid  lord 
the  king,  his  crown  and  dignity. 

How  say  you,  James  Annesley,  are  tm 
Guilty  of  this  felony  and  murder,  or  m 
Guilty  ?^^Annesl€y,  Not  Guilty. 

CUrk.    Culprit,  how  will  you  be  tried  f 

Annesley.    By  God  and  my  cooatrv. 

Clerk,  How  say  you,  Joseph  Reddiog,  tra 
you  Guilty  of  the  said  felony  and  morder,  ft 
Not  Guilty  T-^Redding.  Not  Guilty. 

Clerk,    Culprit,  how  will  you  be  tried  f 

Redding,  By  God  and  my  country. 

Clerk.  James  Annesley,  hold  up  yoorbtnd. 
You  stand  also  indicted  in  the  county  of  Mid- 
dlesex, by  the  name  of  James  Annesley,  bteof 
the  parish  of  Staines,  in  the  couoty  ot  Hi<l<Ue- 
sex,  labourer ;  for  that  you,  not  regardiog  the 
laws  and  statutes  of  this  realm,  nor  the  p^sa 
ami  penalties  therein  contained,  after  the  M 
day  of  June,  1723,  to  wit,  the  first  day  of  Ms/» 
in  the  15th  year  of  the  reign  of  our  forere^ 
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lord  Ctoorgv  tbe  flcocmd,  now  king  of  Omt  Bri- 
taiD,  &C.  with  force  and  armt  at  the  parish 
aforesaid,  in  the  ooanty  aforesaid,  with  a  oer- 
tam  gun  loaded  with  gonpowder  and  leaden 
shot,  wiiiGh  you  in  both  yoar  hands,  then  and 
there  bad  and  held,  wilfaliy,  maUcionsW  and 
fekmiooaiy,  did  shoot  at  one  Thomas  Eggle« 
stone,  against  the  fbrm  of  the  statute  in  soch 
case  niMle  and  prorided,  and  against  the  peace 
of  oar  lord  the  king,  his  crown  and  dignity. 

How  aav  you,  James  Annesley,  are  you 
Guilty  of  this  felony  whereof  you  stand  indict- 
ed, or  Not  Guilty  f — Annesley,  Not  Guilty. 

Clerk,  Culprit,  how  will  you  be  tried? 

Annetley,  By  God  and  my  country. 

Clerk,    God  send  you  a  good  deli?erance. 

The  defendants  being  thus  arraigned,  the 
Court  thought  the  day  too  &r  spent  to  proceed 
lo  a  trial  of  so  much  expectation,  and  therefore 
ordered  it  to  come  on  the  next  momiog ;  but 
Iheconnkel  for  the  prtMeentor  alleging  they 
oooid  not  attend  the  next  day,  and  desiring  to 
put  off  the  trial  to  this  present  sessions,  the 
Court  were  pleased  to  indulge  them,  upon  their 
consenting  tnat  the  defendants  should  be  ad- 
jDitted  to  bail. 

Whereupon  Mr.  Annesley  was  ordered  to 
^we  four  sureties  in  S50i.  each,  and  Joseph 
Redding  four  in  50/.  each ;  and  this  being  done 
in  Court,  they  were  both  immedialely  set  at 
liberty. 

On  Wednesday,  the  14th  day  of  July,  1749, 
the  prosecutor's  counsel  moved,  that  the  trial 
migkt  come  on  the  next  day,  which,  by  con- 
sent of  the  defendant's  sohcitor,  was  ordered 
accordingly  ;  notwithstanding  which,  the  next 
day,  when  the  two  defendants  had  surrendered 
tbeinselfes,  and  were  ready  with  their  wit- 
Deeaes,  the  proeecutor  mored  to  put  the  trial  off 
for  another  day ;  but  not  alleging  any  suffi- 
cient reason  for  the  delay,  we  Court  were 
pleased  to  direct  the  trial  to  go  on. 

Accordinffly  the  defendants  were  a|fain  ar- 
raig'ued,  and  pleaded  as  at  the  last  sessions,  and 
there  being  no  challenges  to  the  jury, 

The  following  genttemen  were  impannelled 
^nd  sworn : 

JORT. 


Waller  Lee, 
John  Deschamps, 
John  Reynolds, 
Wm.  Liewis, 
Francie  Rawlins, 
John  Sandwich, 


Robert  Harrop, 
Wm.  Duck, 
Wm.  Boucher, 
Edmund  Stowell, 
Tho.  Whitehead, 
Francis  Tredgold. 


Crier,    If  any  one  can  inform  my  lords  the 
king's  justices,  Sec. 
,    Clerk,  James  Annesley,  hold  up  your  hand. 

Joseph  Redding,  bold  up  your  hand. 

You  of  the  jury,  look  upon  the  prisoners, 
snd  hearken  to  their  charge. 

They  stand  indicted  by  the  names  of  James 
AnnesKf,  late  of  Staines,  in  the  county  of  Mid- 
dlesex, labourer,  and  Joseph  Redding  of  the 
•ame,  labourer ;  for  that  tbe}^,  6cc.  (as  in  the 
ijidictments),  and  upon  these  indictments  they 


haVc  been  amigned,  and  thereunto  pleaded 
Not  Guilty,  and  for  their  trial  hare  pot  Aent' 
selres  upon  their  oonntry,  which  country  yon 
are :  your  charge  is  to  enquire^  &c. 

Mr.  Mrowru  My  lord,  and  yon  gantlemen 
of  the  jury,  this  is  an  indictment- for  murden. 
The  indictment  setofortb  tha;t  James  Annesley' 
and  Joseph  Redding  did  make  an  assault  wiln 
a  gun  on  the  body  of  one  Thomas  Egelestonai 
and  that  the  prisoner  Annesley  did  auohane 
the  said  gun  against  the  leA  side  of  the  sakl 
Thomas  Egurleston^,  and  did  make  a  wound 
on  the  left  nde  of  the  belly  of  the  said  Thoman 
Egglestone,  of  which  he  instantly  died ;  and 
that  the  said  Joseph  Redding  was-  aiding  and 
assisting  the  said  James  Annesley  to  mwder 
the saidThomas  Egglestone.  Gentlemen,  If 
we  prore  our  charge,  I  hope  you  will  find  th0 
prisoners  Guilty. 

Seij.  Gapper,  Gentlemen,  the  prisonera 
stand  indicted  for  the  murder  of  Thomas  Eg- 
glestone ;  James  Annesley  was  the  person  who 
killed  the  sud  Thomas  Egglestone,  and  Joseph 
Redding  he  was  skiing,  abetting  and  assisting 
in  the  murder,  and  so  they  are  both  guilty  tt 
felony  and  mnider.  And,  gentlemen,  there  is 
an  act  of  parliament  made  in  the  9th  year  of 
his  late  majesty  king  George  1,  that  if  any 
person  does  wilfully  shoot  at  another,  it  is  fe- 
lony without  benefit  of  clergy«  Gentlemen, 
the  case  is  thus :  On  Saturday  the  first  of  May, 
Thomas  Egglestone,  the  deceased,  and  his  son 
were  going  to  fish,  at  a  place  called  the  Mbor. 
near  Staines;  they  had  a  casting- net,  and 
there  was  a  string  which  belongs  to  the  net, 
and  this  string  was  about  the  deceased's  right 
arm :  they  were  fishing  in  a  meadow  belong- 
ing to  one  Sylvester ;  and  as  they  were  fishing 
towards  the  north  of  the  enelosore,  the  de- 
ceased, seeing  the  prisoners,  stopped,  and  went 
back  again;  and  as  they  were  going  back 
again,  instantly  came  up  the  prisoner,  Joseph 
Redding,  and  setxed  the  deceased  by  the 
shoulder,  and  demanded  the  net ;  but  the  de- 
ceased cast  the  net  into  the  river,  which  was 
on  his  right  hand ;  then  came '  up  the  other 
prisoner,  Annesley,  with  a  gun  in  his  hand, 
and  swore  at  the  deceased,  and  said.  Damn 
you,  ^surrender,  or  you  are  a  dead  man :  he 
pointed  the  gun  immediately  towards  his  side, 
before  a  word  of  reply,  and  shot  him;  the 
force  of  the  powder  drove  the  shot  and  some  of 
the  deceaseu's  coat  into  hisbodv;  he  clapped 
his  hand  to  his  s^e,  and  said.  You  rpffue, 
what  have  you  done  ?  dropped  down,  and  died 
immediately :  then  John  Egglestone,  Che  son, 
took  a  knife  out  of  his  pocket  to  cut  the  string 
of  the  net ;  upon  whicn  the  prisoner  Annesley 
turned  the  butt  end  of  the  gun,  and  said  to  him. 
You  rogue,  I  will  knock  your  bead  off ;  to 
avoid  which  young  Egglestone  jumped  into 
the  water,  breast- high,  and  cot  the  string  of 
the  net,  and  dragged  it  to  the  other  side  of  the 
water,  and  cried  out  his  father  was  murdered. 
There  were  three  persons,  Fisher,  Bettesworth 
and  Bowles,  who  could  see  *  what  was  done ; 
1 
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tiiey  were  on  the  other  side  of  Ibe  rirer^  aboot 
160  yards  from  the  place  where  the  accident 
happened;  they  heard  a  gan  fired,  and  the 
young  OMn  cry  ont  that  his  father  was  killed ; 
and  when  they  came  to  the  rifer-side,  he  had 
dragged  the  net  oat  of  the  river ;  opon  this 
thev  crossed  orer,  and  foond  the  man  dead,  or 
■o  bad  that  he  conid  not  live,  and  thereupon 
directed  the  son  to  go  and  fetch  Mr.  Cole,  a 
surgeon  at  Staines :  he  went  accordingly  to 
Mr.  Cole,  and  desired  him  to  come  along  with 
htm,  for  bis  father  was  shot,  and  be  bdieved 


Sen.  GtKpper.  When  they  came  vp,  vhn 
was  the  first  thing  thev  didf 

J.  Egglatane,  Redding  took  ray  fsther  by 
the  collar,  and  denumded  me  net,  sad  he  re- 
fused to  deliver  the  net. 

Court.  Did  yon  see  him  takebimbytkc 
collar  P — J.  EggUtione,  Yes,  my  lord. 

Serj.  G^ipper,  What  became  of  the  act  lAo- 
wards? 

J.  Egglettone.  My  father  threw  it  into  Ae 
river. 


Betj,  Gapper.    How  lar  were  yea  fna  tkc 
he  was  dead.    Why,  says  Mr.  Cole,  if  he  is  I  river  then  ? 
dead,  it  does  not  signify  my  coming ;  1  can  do''       J*  Egglesl 


him  no  good :  so  then  the  young  roan  went  to 
Mr.  Russei,  a  constable  at  Staines.     But  1 
should  tell  you,  gentlemen,  that  as  soon  as  the 
prisoners   saw  these  three  persons,   Fisher, 
Betteswortb  and  Bowles,  coming  towards  the 
river,  they  ran  away.    Aflerwards  Russei,  the 
constable,  and  some  other  persons  coming  up, 
they  thought  proper  to  pursue  the  murderers : 
according^  they  went  to  a  farm-bouse,  where 
Annesley  and    Redding  used   sometimes  to 
lodge,  and  there  thev  found  Annesley,  and  ap- 
prehended him,  and  sent  him  to  the  round- 
house  at  Staines:    Redding  could   never  be 
found ;  but  he  has  surrendered  himself  since, 
in  order  to  take  his  trial.    The  prisoner  Annes- 
ley was  carried  before  a  jusflbe  of  the  peace^  I 
tbmk  sir  Thomas  Reynell ;    he  was  carried  to 
Hounslow,  and  from  thence  to  Laleham ;  what 
that  examination  was,  I  cannot  tell.     They 
made  application  to  this  young  naau  to  be  fii- 
vourable,  and  not  to  carry  on  the  prosecution : 
says  he,  Gentlemen,  1  will  not  sell  my  father's 
blood.    This,  gentlemen,  is  the  nature  of  the 
case ;   and  if  we  prove  our  charge,  that  they 
have  been  guilty  of  murder,  gentlemen,  you 
will  find  them  Guilty. 

John  E^glatone  sworn. 

Seij.  Gapper.  Give  an  account  of  what  you 
know  of  this  matter,  and  speak  the  truth. 

J.  EggUitone.  An't  please  you,  my  lord,  on 
Saturday  the  first  of  May 

Sen.  Gapper,  Sneak  slow  and  deliberately, 
that  the  Court  and  tne  jury  may  hear  you. 

J.  EggUtione,  An't  please  you,  my  lord,  on 
Saturday  the  first  of  May  last,  I  and  my  lather 
were  gomg  up  Staines  river,  to  catch  a  dish  of 
fish  in  Staines  moor,  in  the  parish  of  Staines, 
with  a  casting-net ;  we  fished  all  the  way  up, 
till  we  came  to  this  ground. 

Serj.  Gapper,  In  whose  possession  was  the 
ground? 

/.  Egglettone,  It  was  one  Mr.  Samuel  Syl- 
vester's meadow ;  we  were  turning  back 
agam^an't  please  you,  my  lord,  in  order  to  go 
home  ;  my  father,  he  carried  the  net  upon  bis 
arm,  and  toe  string  was  fastened  to  his  arm. 

Seri.  Gavper,  Well,  as  you  were  coming 
back  from  nshing,  what  happened  then  ? 

J,  Eggiestone,    By  that  time  we  had  got 
half-way  in  the  meaifow,  we  saw  Joseiib  Red- 
dinflr  and  Mr.  Annesley  running,  and  Joseph 
Beading  out-run  Mr.  Annesleyi  and  came  up' 
t»  my  father  ficit. 


one»  I  was  about  two  yards  iisB 
the  river.  After  the  net  was  thrown  ulo  tbe 
river,  Annesley  came  un  with  his  gsa,  aad 
swore,  God  damn  your  blood,  deliver  your  net, 
'or  you  are  a  dead  man  ;  and  he  fired  off  befoe 
Jie  received  any^auswer  from  my  fttber. 

Seij.  Gapper,  In  what  manner  did  Aaaed^ 
hold  his  gun  ? 

J.  EggieUone,  '  In  this  manner.  [PoisliBf 
the  gtin  straight  forward,  homing  it  aUal 
breast-high,  stooping  a  litUe.] 

Serj.  Gapper,  Uow  near  was  the  goa  li 
your  lather  when  he  fired  UP 

J,  EggUtione,  It  was  dose  to  my  AlM 
side ;  he  put  the  gun  between  Reddin|[^aadBy 
lather,  and  ahot  directly  into  his  left  aide,  Imr^ 
(holding  his  hand  to  bia  hip)  be  bed  a  phte 
button  there,  which  was  braised  to  pieca; 
then  my  father  said.  You  rogue,  what  hait 
you  done?  I  am  a  dead  num;  and  drsppcd 
immediately. 

Serj.  Gapper,  What  did  Annesley  njk- 
fore  be  fired  ? 

J.  EggUtione,  He  swore,  if  be  did  act  de- 
liver the  net,  be  was  a  dead  man;  aodtkca 
fired  immediately. 

Serj.  Gapper,  What  did  you  do  afler  jia 
heard  your  lather  say  he  was  a  dead  maa  ? 

J.  EggUtione,  I  took  a  knife  out  af  sj 
pocket  to  cut  the  string  of  the  net :  sod  Aaaes- 
ley  said.  You  rogue,  1  will  knock  out  yoar 
brains  too ;  and  held  up  the  butt  end  or  ha 
gun ;  upon  that  I  jumped  into  the  stream,  tad 
cut  the  string,  and  drew  the  net  over  la  the 
other  aide  of  the  river :  then  says  Aoaeriev, 
The  roffue  has  got  the  net»  let  ns  go  oa  na 
other  side  after  him. 

Serj.  Gapper,  Who  did  you  see  wbea  jia 
came  on  the  other  side  of  the  river  f 

J.  Eggletione.  I  aaw  John  Betteavarth, 
John  FSber,  and  John  Bowles ;  and  wiica  Aa- 
nealey  and  Redding  aaw  tbcaa  three  men,  tkej 
ran  away  directly. 

Serj.  Crapper,  How  near  were  Betteawortk, 
Fisher  and  Bowles  to  you,  before  Aonealej  aad 
Redding  ran  away. 

J.  EggUtione,  As  soon  aa  1  got  on  tbe  oiacr 
aide  of  tbe  river,  they  saw  tbeae  three  saa 
coming,  and  then  they  ran  away ;  and  Betttf- 
worth,  Fisher,  and  Bowles,  came  throogb  tba 
river  to  the  side  where  my  father  by  dead; 
they  came  from  one  side  to  the  other. 
Serj.  Gapper.  What  did  yon  do  tbeaf 
J.EggUitim,  TheybidmegetaaoiraB; 
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■0  I  went  to  one  Cbarles  Cole,  a  surgeon  at 
Staines. 

Seij.  Gapper,  When  you  came  to  Staines, 
did  yon  meet  with  Cole  ? 

J.  Egglestone,  Yes ;  and  I  told  him  roy 
lather  was  shot,  and  1  beliered  be  was  dead,  or 
dying;  but  he  never  came  near  my  father; 
then  1  went  to  Russel  the  constable,  and  he 
took  some  townsmen  with  him,  and  went  to  old 
Mr.  Bedding's  boose  at  Yeoreney  farm,  to 
search  for  the  man  that  killed  roy  father ;  we 
beset  the  bouse  all  ronnd,  and  (band  James  An- 
uesley  bid  np  in  a  comer.  »  , 

S^.  Gttpptr.  How  long  wera  you  there 
before  he  was  found? 

J.  Egglestone.  1  was  there  about  a  quarter  of 
an  boor,  or  a  little  more. 

SerL  Gapper,   Were  you  present  then? 

J,  igglesione*  Yes,  I  was  there  all  the  time : 
then,  anH  please  you,  tny  lord,  they  pulled  him 
down. 

Sen.  Gapper.  Where  was  ha  bid  ? 

J.  Egglestone,  He  was  hid  in  a  place  which 
is  fife  or  six  foot  from  the  ground,  where  they 
vut  old  iron,^nd  any  sort  of  lumber:  it  is  a 
ooarded  place  or  room  over  the  wash-house ; 
a  place  where  tiie  woman  makes  medicines  for 
sore  eyes. 

Court,   Was  there  a  chimney  in  it  P 

J.  Egglestone,  I  do  not  know. 

Seij.  Gapper,  Was  he  standing  op  or  Iving 
down ;  or  now  was  he,  when  he  was  found  ? 

J.  Egglestone,  1  do  not  know ;  for  1  did  not 
see  him  till  he  was  pulled  down :  he  was  car- 
ried in  a  cbair  into  the  yard,  and  sat  there 
about  a  quarter  of  an  hour,  and  then  was  put 
into  the  cart  that  brought  up  my  father,  and 
waaearruBd  te  the  round-house  at  Staines. 

6erj.Crap/)tfr.  This  b  all  you  know;  is  it 
not?  V 

J.  Egglestone,  An't  please  you,  my  lord,  I 
can  tell  you  a  great  deal  more. 

Serj.  Gapper,  Who  pulled  him  down  P 

J,  Egglestone.  I  do  not  know. 

SetjrGapper.  Was  this  wound  the  occasion 
of  your  father's  death  ? 

J.  Egglestone*    Yes,  it  was. 

Seri.  Gapper,  Go  on ;  yon  say  yoo  have 
other  things  to  say. 

J.  EggGstone,  He  lay  in  the  round-house  all 
flight ;  the  next  day  Annesley,  the  prisoner, 
and  I  went  in  a  q^rt  to  a  justice  at  Hounslow ; 
md  there  was  ode  Mac  Kercher  there,  who 
to  roe— ^^ 


Court.  What  Mac  Kercher  said  is  no  evi- 
dence against  the  prisoners. 

8eij.  Gapper.    We  will  let  this  alone  a  little. 

Court.  Can  yon  prove  he  was  any  ways 
eniplo^ed  as  an  agent  by  the  prisoner? 

8er|.  Gapper.    I  believe  we  can.         ^ 

JPoreman  of  the  Jury,  My  lord,  please  to  adc 
fciBd,  whether  there  was  no  quarrel,  hustle,  or 
struggling,  between  Annedey,  Redding,  and 
EgvMone,  before  the  gun  went  off! 

jl  Egglestone.  There  was  no  quarrel  or  jost- 
ling ;  roy  father  never  gave  him  an  ill  word. 

Court,  Did  your  father  make  DO  rcMtence  ? 


J.  Egglestone,  No,  no  resistance  at  all. 

Q.  Was  there  no  jostling,  nor  any  thing  else 
passed? 

J.  Egglestone.  Yes :  Redding  took  my  fa^ 
ther  by  tbe  collar,  and  Annesley  cable  up  in 
the  mean  time. 

Court.  What  happened  between  your  father 
and  Redding  before  Annesley  came  up  ? 

J.  Egglestone.  He  demanded  his  net 

Court.  I  thought  you  said  there  was  some 
jostling  ? 

J.  Egglestone.  No  other  jostling  than  laying 
bis  band  upon  my  father's  colhir ;  but  my  fa- 
ther never  laid  his  hand  upon  him. 

Mr.  Brown.  How  near  were  you  when 
Hedduig  laid  his  hand  upon  your  father? 

J.  Egglestone.  About  a  yard  and  an  half  off. 

Mr.  Bron^n.  You  say  he  shtyt  off  the  gun ;  I 
ask  you  what  you  mean  by  shooting  off  the  gun? 

J.  Egglestone.  Why  he  fired  tbe  gua  to 
shoot  my  fother.  ^ 

Mr.  Brown.  What  do  you  mean  by  shooting 
offthegrnn? 

J.  E^lestone,  He  came  op  directly,  as  if  ha 
was  going  to  shoot  a  dog. 

Mr.  Brown.  Did  you  see  him  draw  the  trig- 
ger of  the  gun  ? 

J.  Egglutone.    No,  f  did  not. 

Mr.  Brown.  Was  the  gun  oodced  befbre  he 
came  up  ?— J.  Egglestone.    I  do  no^  know. 

Q.    bid  not  you  say  that  it  was  ? 

J.  Egglestone.    I  do  not  know  that  I  did. 

Mr.  irown.  Pray,  was  any  body  present  at 
the  time  ? 

J.  Egglestone.  There  was  nobody  near  but 
Bettesworth,  Fisher,  and  Bowles ;  nor  nobody 
came  up. 

Mr.  Brown,  Did  the  prisoner  offer  you  any 
money? 

J.  igglestone.  Yes,  he  offered  to  settle  50/. 
a- year  on  me. 

Mr.  Brown.    Where  was  this  ? 

J.  Egglutone.  When  I  was  at  Lalebaro, 
the  next  day  after  my  father's  death. 

Serj.  Gapper.    How  came  you  there  ? 

J.  EggUstene.  We  went  to  a  justice's  at 
Brentford ;  but  he  not  being  at  home,  we  put 
up  at  tbe  Red  lion  there  ;  and  while  we  were 
there,  sir  Thomas  Reynell  came  in,  and  order- 
ed us  to  go  to  Lalebam ;  accordingly  we  went 
to  one  Mr.  Lee's,  into  a  little  room,  and  there 
was  Jack  Lane,  Mrs.  Chester,  and  the  prisoner: 
young  John  Lane  offered  me  100/.  a-year ;  but 
the  prisoner  said  he  could  not  settle  100/.  a-year 
upon  me,  for  he  had  more  to  do  for ;  but  he  said 
he  would  settle  50/.  a- vear  on  me.  This  waa 
said  in  tbe  presence  of  the  prisoner. 

Mr.  Brei^H.  Did  he  mention  what  he  would 
give  you  50/.  a-year  for? 

J.  Egglestone.  Because  I  should  not  come 
in  as  an  evidence  against  biro. 

Seij.  Gapper,  What  is  the  reason  you  did 
not  comply  with  this  offer  ? 

J.  Egglestone.  1  toM  them,  I  would  not  sell 
my  father's  blood  at  any  rate.  [The  counssi 
fbr  the  prosecutor  having  done  with  this  wit- 
ness, he  was  cross-examined  as  follows.} 
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Q.  Prajy  io  what  roaDoer  did  Mr.  Aniifsley, 
Redding,  aod  your  fatlier  stand,  when  tiiis  ac- 
cident happened  ? 

J.  EggUttone,  Reddinff  stood  between  An- 
nesley  and  my  father,  andiiad  him  bold  by  the 
collar. 

Q.  Do  you  know  William  Diifie),  and  bad 
not  you  some  talk  with  him  about  the  manner 
of  your  father's  death  ? 

J.  Egglestone.  No,  I  neTer  saw  him,  nor 
bAd  any  talk  with  him. 

Q.  Had  vou  any  conremlioD  with  one  John 
Dalton  at  Iialeham*  where  you  say  you  were 
oflbred  that  money  f 

J.  Egglettane.  I  came  out  of  the  room  to 
ask  him,  whether  f  should  take  the  money  or 
not ;  for  he  said  I  had  better  take  the  money, 
MuA  not  hMug  the  man. 

Q.  Then  ^ou  said  nothing  at  that  time  about 
the  manner  m  which  your  father  was  killed  ? 

X  ^gleitone.  No,  Sir.  ^ 

Q.  nron  say  you  stood  by,  and  saw  Mr. 
Annesley  point  the  gun  to  your  lather :  did  you 
see  him  cock  the  gun?.  . 

J,'  Eggleitone.  I  did  not  see  him  cock  it ; 
the  gun  was  cocked  whea  he  came  up  to  my 
fiitber. 

Q,  DoTouknowoneGiffardP 

J.  EgftUitone,  Yes. 

Q.  Vrhen  did  you  come  to  be  first  acquainted 
with  him  ;  before  or  since  your  ftther's  death  P 

J.  Rgfletiane.  Afler  mjf  father  was  killed. 

(Q.  fiid  not  yon  meet  with  him  at  Staines? 

J.  ^latane.  Yes,  I  believe  I  did. 

Q,  iBd  you  e? er  see  him  there  before  ? 

J.  Egglatone.  No,  never. 

Q.  Did  you  give  him  any  orders  or  anthoritv 
to  prosecute  upon  the  account  of  your  father^i 
death  ?— J.  Eegkiione.  No. 

Q.  Do  vou  know  one  Williams  ? 

J.  Egglettcne.  Yes. 

Q.  Where  does  he  live  ? 

J.  EgMkttone.  He  keeps  the  White  flerse 
fin  Piccadilly. 

Q.  How  did  you  come  acquainted  with  him  P 

J.  EggUzionc.  He  came  to  Staines,  and  sent 
for  me. 

Q.  What  did  he  want  with  you,  when  he 
sent  for  you  P 

J.  EggUtioTte.  I  don't  know ;  I  went  to  Iitc 
^ith  him  as  a  servant. 

Q,  What  business  were  jou  of,  when  your 
father  died? 

J.  Egglettone,  I  worked  with  my  father  as  a 
carpenter. 

Q.  If  you  were  brought  up  a  carpenter,  how 
came  Williams  to  find  you  out  fur  a  servant? 

J.  EggUstone,  I  canH  tell. 

Q,'  How  long  have  you  lived  wkh  him  P 

J.E^UHone,  Ever  since  my  fiither's  death, 
and  1  live  with  him  now. 

Q.  Have  you  not  seen  my  lord  Anglesea  at 
Williams's  P 

[Here  the  Court  interposed,  and  said  the 
(question  was  iniproper.] 
.    Q.   You  say  you  are  Williams's  servant ; 
have  you  not  dined  with  him  at  his  tahle>  P 


X  E^kstone,  'Y^* 

Q.  Do  vou  dine  >U  his  table  now? 

J.  EggUstone,  No,  I  am  bis  servant 

<3.  Do  you  know  the  reason  why  yon  iren 
sent  from  dining  at  his  table  to  draw  liecr? 

J.  Eggleitane,  No,  Sir. 

Q.  Do  YOU  know  one  Paul  Keating? 

J.  Egglatane.  Yes. 

Q,  Do  you  know  any  thing  of  a  note  bi 
drew  for  you  at  the  Oxford  arms  ? 

J.  Egglestane.  He  did  draw  soraetbioi  af  i 
note,  but  I  tore  it 

Q.  What  made  you  tear  the  note  ? 

J.  Egjglestone.  ^because  I  did  not.  like  his 
proceediogs. 

Q.  What  were  the  proceedinge  tbatyosdi' 
not  like  P 

J.  Egglettone.  I  do  not  know ;  I  did  sol 
understand  them. 

Q.  Why,  did  not  you  read  the  nots  bdbie 
you  tore  it  P — /.  Eggmtme.  No,  I  dkl  not 

Q.  How  came  the  note  to  be  wrsle?  Did 
he  say  nothing  to  you  about  writing  of  a  sole 
before  be  wrote  it  r 

J.Eggkstone.  Nothmg  at  all;  but  he  de- 
sired me  to  copy  it 

Q.  What  did  he  say  to  yoo  when  he  Amei 
you  to  copy  the  note  r 

J-  Egglatime.  Nothing;  it  lay  apoa  tk 
table,  and  1  tore  it 

Q*  What  did  yon  tear  it  for,  if  yoo  hid  sit 
read  it? 

J.  Eggletiime,  Because  it  was  aboat  Ihiagi 
that  I  did  not  know  what  they  were. 

Q.  Did  not  he  desire  yoa  to  copy  the  sole? 

J.Eggialone  Yes. 

d  What  did  he  say  then  ? 

J.  Egglettone.  I  canqot  tell  what  heml 

Q,  Were  you  ever  at  New- prison  toaeeHr. 
Annesley  ?— J.  Egglestane.  Yes. 

Q.  Whatdidyougofiir? 

J,  Egglestone.  J  cannot  tell. 

Q,  1  ask  you  what  you  went  for  P 

J.  EggUstone.  I  went  for  my  own  fsaey. 
-  Q.   Did  you  not  send  up  word  to  bisi,yii 
were  sure  he  would  be  glad  to  see  yon  ? 

J.  Egglestone.  1  believe  I  might. 

Q.  What  was  the  reason  for  which  jn 
thought  Mr.  Annesley  would  he  gladtostevM*' 

J.  Eggkitcne.  1  cannot  tell;  Iwasviliig 
to  see  him. 

Q.  Did  you  never,  in  spealdng  ef  f^* 
father's  death,  say  that  it  was  done  acddci' 
tally? 

J.  J^leitone.  J  d»  not  ienow  that  Idid. 

Q,  Did  you  never  say  to  Keating,  ^Pf 
were  to  have  SOO/.  or  bad  a  promise,  or  vM 
you  were  to  have  security » and  from  vhottf 

J.  EggUstone,  No,  Sir,  I  never  did. 

Q.   Did  you  give  the  same  aceonni,  with  ft- 

apect  to  the  holding  of  the  gim,  aa  von  do  soi^ 
before  the  coroner's  inquest,  and  li^^.? 
justice P— J.  EggUitone.  Yea,  1  am  soral  M. 
Q.  Did  not  you  give  two  aooooots  beton^ 
coroner's  inquest ;  part  at  one  time,  and  vc^ 
out,  and  the  remamder  when  you  t$t^  ^ 
again?— X  Egglatone*  No. 
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Q.  Did  yoa  DeTor  iay  that  the  batt  end  of 
the  gun  was  op  to  histhoulderi  aud-the  mazzle 
jMMiited  downward  P 
.  /.  Eggle$t4me,  No,  I  did  not.     . 

Q.  Did  yoa  nerer  say  any  thingf  to  any  body 
of  the  manner  of  Mr.  Annesley's  drawing  one 
of  his  feet  back  f — J.  Egglestone.  No,  nerer. 

Q.  Can  you  tell  which  of  his  ten  he  drew 
bickr 

J.  Eggletione.  No,  I  cannot  tell  which  he 
drew  back. 

Q.  Did  yon  nef eraay  which  r 

J»  EggUitone.  No. 

Q.  To  nobody  ? 

J.  Egglatime,  No,  ne?er. 

8eij.  Oapptr*  You  said  you  went  to  the 
Oxlbni  Arms  with  Keating,  and  there  was 
fooMtbing  talked  of  relating  to  a  note ;  was 
there  MayaUti  made  to  you  there  ? 

J,  Eggleitane.  No,  Sir. 

Serj.  UQpper.  You  talked  of  a  paper  that  was 
tore ;  do  you  know  the  contents  of  it  ? 

/.  EggtuUme,  No,  Sir,  I  do  not. 

J<ihn  Bettesworth  sworn. 

Serj.  Capper,  Tell  us  what  vou  know  of  this 
matter,  and  where  you  were  when  you  heard  a 
goo  fired  on  the  1st  of  May  ? 

Bett€$wortk.  Thomas  Egglestone  and  his 
son  were  a-fishinff ;  I  was  169  yards  some 
oM  incbea  from  the  riYer,  as  near  as  I  cookl 
nessure. 

Q,  What  ground  was  it  in  P 

Betteswortk.  They  were  iu  the  ground  called 
Mr.  SylveaterV  rents. 

Sei).  Oapper.  Are  there  many  hedges  on 
the  side  of  the  rirer  where  the  deceased  was  f 

Beltesworth,  There  were  a  pretty  many  wil- 
lows, hot  any  body  might  see  through  them. 

S<v}.  Gapp^>  What  did  you  see  r 

Bettesworth,  1  saw  Joseph  Redding  and  Mr. 
Anneslc^comeoYer  the  hcnge. 

Hei}.Gapper,  What  hedge.' 

Bettaworth,  The  hedge  that  parted  Mr. 
Sylreater'a  ground  from  Mr.  Redding's  ground ; 
1  do  not  know  whether  one  of  them  did  not 
come  orer  the  stile ;  then  they  both  ran  after 
Sgdestooe  and  his  son ;  young  Redding  came 
up  first. 

Sen.  Gapptr,  Did  he  lay  hold  of  £gg1e> 
Btoner 

BeiUtwcrth.  Whether  he  laid  his  hand  upon 
bis  collar,  or  what,  I  cannot  toll ;  but  the  boy 
•lanaway. 

Q.  Who  was  it  laid  hold  of  the  shoulder  er 
collar  of  the  deceased  f 

Beiiemarth.  Reddmg;  I  saw  his  hand  upon 
the  flhonlder  or  collar  of  the  deceased,  but  I 
cannot  eav  positively  whether  he  had  him  by 
the  shoulder  or  collar. 

Sen.  Oapper.  How  long  wat  itafter  that,  t 
thai  Aimcflley  came  upP 

BeiteMworiJL  The  boy  was  gone  but  a  little 
way  from  his  fttber,  and  when  Mr.  Annesley 
iCametip  to  bia  fiither,  he  came  back  again. 
.  Seig.  Capper.  How  near  was  ho  to  hS  father 
when  this  aeddent  happened  P 
vol*  XVIK     ^'^ 


Bettesworih.  I  cannot  say  how  near  he  was 
to  his  fiaher,  1  beliere  two  or  three  yards  off. 
Annedev  and  Reddmg  came  up  almost  to- 
gether, but  Annesley  came  up  after  him,  the 
gun  went  off  after  he  came  up:  1  saw  the 
smoke  and  heard  the  fire. 

Serj.  Copper .  As  you  were  109  yards  ofi^ 
how  came  you  to  come  up  P 

Bettesworth.  The  boy  called  to  us,  and  said 
his  father  was  killed. 

Serj.  Capper.  Who  came  along  with  you  P 

Bettesworth.  John  Bowles,  andJohn  Fisher. 
We  came  to  the  river  just  against  the  place 
where  Mr.  EggleKtone  lay,  and  we  could  not 

S^etover  there  without  beinff  up  thus  high; 
putting  his  hand  to  his  noddle}  but  we  went 
over  in  a  shallower  place  a  little  farther. 

Serj.  Gapper.  Were. Annesley  and  Reddiflg 
there  when  you  came  overP 

Bettesworih,  No,  they  ran  away  before  that. 

Serj.  Gapper.  Was  Egglestone  deadjAr  alive 
when  you  came  up  P 

Beitmsoorih.  He  was  not  dead,  but  be  eould 
not  speak.  I  desired  the  hoy  to  go  for  a  sur- 
geon,  and  he  went  away  directly. 

Serj.  Capper,  Who  came  first  to  the  river  P 

Bttt€sm6rth.  1  do  not  know. 

Serj.  Capper.  Did  yoo  all  three  come  away 
together  P 

Bettesworth.  Yes,  I  was  coming  rather  be* 
fore  the  boy  cried  out,  for  I  saw  the  man  drop, 
I  could  not  see  the  boy  for  a  good  while,  for 
he  was  in  the  river,  and  he  cot  ths  net  firom 
his  father's  arm,  as  he  says,  1  did  not  see  that ; 
but  I  saw  the  boy  come  cross  the  river,  and 
when  1  came  up,  I  saw  that  the  net  was 
brought  cross  the  river. 

Serj.  Capper.  How  did  Egglestone  lie  ?       ^ 

Bettestoorth.  He  lay  upon  his  face;  I  lifted 
up  his  head,  he  groaned  pretty  much,  but  be 
could  not  speak':  I  sent  the  boy  for  a  surgeoUf 
but  no  surgeon  came. 

Seij.  Capper*  Were  jrou  at  the  apprehending 
of  the  prisoner  P—Be<<esvor<A.  Yes,  I  was. 

Serj.  Capper.  What  place  was  it  that  the 
prisoner  was  in  when  he  was  taken  P 

Bettessoorth.  It  was  a  sort  of  a  wash-house,  a 
back-house:  he  was  in  a  place  where  they 
throw  up  hoops  and  iron,  and  any  sort  of  old 
lumber ;  I  saw  him  lie  upon  his  face.   . 

Serj.  Capper.  Who  took  him  down  P 

Bettessoorth,  I  do  not  know* 

Sen.  Capper.  What  did  they  do  with  him 
then?  * 

Bettesworth.  They  carried  him  to  the  Round- 
house at  Stames. 

Court.  When  you  came  to  the  place  where 
yon  sav  he  had  hid  himself,  did  he  come 
down  or  his  own  aoeord  P 

Bettesworth.  Yes,  my  lord. 

Mr.  Broom.  When  you  heard  the  gun  ge 
off,  whose  hand  was  it  in  P 

Bettessoorth,  Mr.  Annesley 's. 

Mr.  Brown,  Do  you  know  the  pOBition  of 
the  gun  when  it  went  off? 

Attesworth.  No,  I  do  not. 

Mr.  BrQwnt  Did  you  obserfe  any  struggle 
4B 
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Itetweea   Annesley,   Redding,   and   the   de- 
ceased? 

Bettesworth.  No  other  thau  their  striving  to 
take  the  net  away. 

Q.  Do  you  reinember  any  thing  that  passed 
IB  the  Roand- house?  Did  the  prisoner  say 
any  thing  there? 

'Bettesworth,  Yes,  the  prisoner  said  he  de- 
sired 10  be  killed  out  of  the  way^  for  b^ng  ac- 
cessary to  such  an  innocent  man's  death. 

Mr.  Brown,  What  did  he  tell  you  besides  ? 

Bettetworth,  He  said  he  would  hare  gone 
home  for  more  men,  but  Joseph  Reikling 
would  not  let  him. 

Mr.  Broom,   What  did  he  want  more  men 
for  ? — Bettesworth,  To  take  away  the  net 
.    Q.  What  answer  did  he  say  Redding  made 
him  to  that  ? 

B^ttetworth,  f  beliere  it  was,  that  he  said 
we  can  do  it  well  enough. 

The  prosecutor's  counsel  harmg  done  with 
this  witness,  he  was  cross«ezammed  as  fol- 
lows. 

Q,  Did  yon  see  Mr.  Annsaley  and  Redding 
before  they  came  up  to  the  deceased  ? 

Bettesworth,  Yes,  1  did. 

Q,  Did  you  observe  Mr.  Annesley  making 
any  use  of  his  gun  before  he  came  up  ? 

Bettesworth,  I  saw  him  offer  to  shoot  at  a 
crow. 

^  Court,  How  long  was  that  before  this  ac- 
«dent  happened  ? 

Bettesworth,  I  believe  about  half  an  hour. 

Q,  Was  the  crow  flying  or  sitting  ? 

Bettesworth,  Flying. 

X2.  Did  you  observe  whether  be  did  shoot  st 
the  crow  ?—  Bettesworth.  Not  then,  he  did  4iot 

Q.  Row  far  were  you  off  then  t 

Bettesworth,  About  as  far,  I  think,  as  when 
I  saw  the  man  killed. 

Q,  What  was  the  position  of  the  gun  when 
jou  saw  him  come  up  running  ? 

Bettesworth.  It  was  in  this  manner,  [holds 
it  as  If  the  ^un  was  with  the  muszle  hanging 
a  little  slanting  towards  the  ground.] 

Mr.  Brown,  You  say  you  saw  Annesley  and 
Bedding  in  the  other  mond  before  they  came 
into  that  ground  whidi  belongs  to  Sylvester— 
what  were  they  doing  there ;  were  they  stand- 
ing, sitting,  or  what  ? 

Bettesworth,  They  were  sitting  or  lying 
voder  the  hedge,  I  cannot  tell  which. 

Q.  For  what  purpose  do  you  imagine  they 
were  sitting  or  lying  there  ? 

Bettesworth.  I  cann6t  say  that,  1  may  ima- 
gine they  came  to  take  the  net  away,  I  cannot 
imagine  any  thing  else. 

Q,  Did  you  see  the  boy  go  into  the  river? 

Bettesworth.  Yes,  audit  was  just  After  his 
father  was  shot. 

John  Fisher  sworn. 

Mr.  Brown.  Do  you  know  the  prisoners  at 
the  bar  ?—l^Aer.  Iknow  Mr.  Redding. 

Q,  Do  you  believe  this  to  be  the  person  who 
was  4i90g  with  Mr.  Redding  at  the  time  that 


Mr.  Egglestone  was  killed?— Look  it  Mr, 
Annesley^s  face,  and  see  whether  that  ii  lbs 
man. 

Fisher,  I  see  Mr.  Annesley,  hot  I  easliot 
say  that  be  is  the  man ;  I  saw  two  meo  lit 
under  the  hedge  a  considerable  time,  tad  nw 
a  piece  in  one  of  their  hands. 

bIt,  Brown,  In  which  ground  were  thcjf 

Fisher,  I  believe  in  Mr.  Redding*!  gioosd. 

Mr.  Brown,  In  what  ground  was  Eggl^ 
stone? 

Fisher,  He  was  in  Sylvester's  gronod.  Bet* 
tesworth  called  to  me,  and  said.  There  'n  Red- 
ding running  after  Egglestone,  and  Redditf 
laid  hold  of  Egglestone,  the  deceaaed,  aad 
then  came  up  the  other  with  apiece;  Icaioct 
say  whether  ne  touched  him  or  no. 

Court.  In  what  manner  did  Reddiog  hj 
hold  of  him  ? 

Fisher.  I  c|pnot  say,  1  wu  atinchaii- 
tance;  but  I  thought  he  laid  hold  efhii 
shoulder. 

Mr.  Brown.    Did  Egglestone  make  vhj 

from  him? 

Fisher,  Yes ;  for  he  knew  he  was  ootoftk 
bounds  that  he  ought  to  have  been  fiahiog  ia; 
and  there  was  a  sort  of  a  struggle  to  takeaviy 
the  net;  and  I  thouebt  that  Redding  andlM 
other  person  did  both  snatch  at  the  net,  aad 
then  the  gun  went  off. 

Mr.  Brown.  In  whose  hand  was  the  gonf 

ruher.  Not  in  Redding's  habd,  hot  ia  Iki 
hand  of  the  other  person. 

Mr.  Brown.  Were  not  you  attentive  at  tint 
time,  lo  see  in  what  manner  he  caciied  the 
gun? 

Fisher,  It  may  be  this  way,  ortbis  way,  I 
cannot  say  whether  he  had  the  gun  against  hii 
ahmilder  or  no. 

Mr.  Brown.  How  near  was  he  to  tke  de« 
ceosed? 

Fisher.  Very  nigh,  1  believe  not  abo?e  the 
leiufth  of  a  gun. 

Serj.  Gapper,  Did  you  see  John  l^gglcitMt 

by,  when  you  first  cama  up  ? 

Fisher,  He  was  near  the  river. 

Mr.  Brown,  Did  you  hear  the  boy  or  m^^ 

Fisher,  Yea,  he  said  his  ftther  wu  killcdj 
he  saw  me,,  and  called  me  by  my  name,  aad 
said,  My  fkther  is  kitted,  and  I  came  diractly 
cross  the  river. 

Mr.  firoam.  What  then  became  ofAaaadey 
and  the  other? 

Fisher.  They  ran  away :  we  haUooed  sm 
them,  but  I  did  not  think  the  man  was  ako^ 
though  I  .aaw  the  smoke  and  fire  of  the  goa* 

Q,  Who  went  over  the  river  fint  ? 

Fisher,  We  were  all  three  together  aM* 
I  cannot  tell  who  was  over  first,  hot  I  beiaft 
I  was. 

0.  What  was  said  to  the  boy  then  ? 

Filter.  Nothing ;  only  to  go  and  get  a  atf^ 
geon. 

Q,  Who  bid  him  go? 

Fisher.  Somebody  dkl,  I  did  not  Ibcli^ 
it  WM  Bettesworth,  and  the  boy  loi  twa;  %• 
rectly. 
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Q.  Was  there  any  anrgeon  bnnigfal  there  ?   , 

iisker.  No. 

Q.  Who  came  there  afterwards  ? 

lUher,  Mr.  Sylvester ;  he  sair  the  deceased 
Ijmg  upoo  the  groaod,  but  he  was  not  there 
wheo  the  murder  was  coinmitted. 

Q,  Were  yoa  ia  the  house  when  be  was 

Q.  Were  yoa  with  him  before  the  justice  of 
peace? 

Fi$ker,  I  was  examined,  but  I  was  not  pre- 
sent when  the  other  witnesses  w  ere  examined. 

Mr.  JBrswn.  What  distance  was  there  be- 
tween you  and  tlie  deceased  when  the  gun 
went  oiT? 

Fisher.  One  hundred  and  sixty- nine  yards. 

Q»  Do  yon  include  the  breadth  of  the  hrer  P 

Fisher,  Yes,  I  do. 

Cross-examined. 

Q.  Yon  say  you  think  that  both  Redding 
iod  Annesley  snatched  at  the  net  ? 

Fither.  I  think  they  did. 

Q.  Do  you  think  it  was  possible  for  you  to 
hear  wliat  passed  between  them  ? 

Fither,  I  could  not  hear  one  word. 

Q.  1  would  ask  you,  whether  voung  Eggle- 
stone,  before  he  was  examined  by  sir  Thomas 
Keynell,  did  not  say  to  you  he  believed  the  gun 
did  ffo  off  by  accident  P 

Fisher.  He  said  be  believed  it  was  not  done 
wilfully.  I  was  4»l1ed  into  a  room  with 
Chester  and  Laner  he  bad  money  offered  him, 
in  my  hearing,  by  John  Lane ;  he  offereil  him 
lOO/Tayear. — Inr.  Annesley  said.  He  could 
not  give  him  100/.  but  he  would  gi?e  him  60/. 
fsr  he  had  others  to  do  for :  then,  said  the  boy, 
I  do  not  care  to  sell  my  father's  blood ;  but  I 
will  do  as  my  friends  direct  me  $  I  believe  he 
was  in  liquor. 

Q.  What  did  2^on  say  to  him  ? 

Ihher.  I  said  your  father  is  dead ;  the 
money  will  do  jrou  .ffood ;  do  not  swear  any 
tbiotf  against  him,  if  you  think  it  was  done 
accidentally ;  he  said.  The  money  will  do  me 
good  if  1  bad  it;  and  then  said,  I  believe  the 
gentleman  did  not  do  it  wilfully. 

Q.  Had  yoo  not  some  conversation  together 
after  his  eximmation  before  the  justice  ? 

Fisher.  1  asked  him,  atler  he  was  examined, 
what  he  had  done;  and  bow  he  could  swear 
against  him,  when  he  bad  said  so  and  so  to  me ; 
said  he,  1  did  not  know  what  I  said. 

Q.  That  he  did  not  know  what  he  sud,  to 
whom? 

Fisher.  I  asked  him,  how  he  could  swear 
against  him  when  he  knew  what  he  said  to  me; 
said  he,  I  do  not  know  any  thing  of  the  mat- 
ter; be  did  not  remember  what  he  bad  said  to 
me. 

Q.  Do  you  know  Mr.  Williams  the  clergy- 
man?— Fisher,  Yes. 

Q.  Did  not  you  make  a  declaration  of  this 
to  him? 

'  Fisher.  Yes ;  and  I  UAi  him  what  I  now 
say,  t  mean  what  passeii  between  us  at  the 
tkae  he  went  before  the  justice :  I  said  to  Mt. 


Williams,  that  Egglestone  told  me  be  really 
believed  that  the  gentleman  did  not  do  it  wiU 
fully. 

Q.  Repeat  all  that  yon  said  to  Mr.  Williams. 

Fisher.  That  the  boy  said  to  me,  Mr. 
Annesley  had  offered  him  50/.  a-year,  that^he 
money  would  do  him  goud  if  he  had  it,  and 
that  he  believed  the  gentleman  did  not  do  it 
wilfully. 

,Mr.  J3row9.  Did  not  be  say  it* was  wilfully 
done,  as  you  were  going  along  to  the  justice's  ? 

Fisher.  All  the  way  be  went*  he  said  he  be- 
lieved be  did  it  wilfully,  but  after  the  prisoner 
had  been  talking  with  him,  be  said  he  oelieved 
it  was  not  done  wilfully. 

Sermul  Syhetter  swoni; 

8er|»  Gapper.  Did  you  sea  the  deceased 
afW  he  was  dead  ? 

Sylvester,  He  lay  dead  oa  the  ground  that  I 
rent  near  the  riverside,  I  think  about  the  middle 
of  the  ground. 

Serj.  Gapper.  Do  you  know  bow  he  came 
by  his  death  ?    - 

Sylvester,  I  was  going  up  to  look  after  my 
ground,  to  see  if  there  was  any  cattle  in  it,  or 
any  thing  amiss. — V  caHed  at  the  Cock,  and 
drank  two  pints  of  beer,  and  when  I  cama 
within  two  hundred  yards,  or  thereabouts,  oC 
my  eround,  1  met  three  men,  who  told  me  old 
£fi;g^oatone  was  killed  ;  I  did  not  believe  it ; 
they  then  pointed  to  my  ground,  and  sard* 
There  he  lies;  1  saw  several  people  there,  upon 
which  I  thought  there  was  something  more 
than  common,  and  so  I  ^ent  up,  and  saw  Tom 
Egglestone  lie  dead  in  my  ground. 

oerj.  Gapper.  Do  you  know  where  the  pri« 
soner  Annesley  was  taken  ? 

Sylvester.  He  was  taken  in  a  back  building 
belonging  to  Mr.  Redding's  bouse;  1  wtf 
searching  the  rooms  myself,  and  heard  the 
people  say.  Here  he  is  ;  and  I  saw  Mr.  An- 
nesley, who  is  the  gentleman  there,  come 
down  out  of  the  place. 

Mr.  Brown*  What  sort  of  a  place  was  it  ha 
was  found  in? 

Sylvester.  It  was  a  place  to  put  odd  things 
in :  it  was  not  boarded  np  to  the  top. 

Q.  Did  he  come  down  voluntarily,  or  was 
he  pulled  down  ? 

Syhester.  I  do  not  know  whether  they  pulled 
him  down,  or  hdped  him  down. 

Mr.  Brown.  Did  you  hear  him  say  any 
thing  at  that  time  ? 

Sylvester.  1  did  not  hear  bim  say  any  thing ; 
I  believe  he  was  in  a  fit,  for  he  trembled  and 
fell  down  behind  the  door. 

Mr.  Brown.  Did  you  see  him  at  the  Round- 
house? 

Sylvester.  No,  I  did  not,  for  I  was  gone  to 
search  after  the  other  prisoner.  Redding. 

Serj.  Gapper.  Were  you  at  Lalebam  before 
the  justice  f —-Sylvester.  Yes,  I  was. 

Serj.  Gapper.  Had  not  the  boy  been  drink - 
ingi  and  did  be  not  sleep  before  he  went  in  to 
the  justice  ? 

Sylvester.  I  believe  he  did,  for  about  three 
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iiuarters  of  an  boar ;  1  do  Miere  be  bad  been 
io  liqaor,  bat  be  waBrefresbed  aftenrardf. 

Upon  tbe  croas-examination* 

0.  Hare  ;f  ou  not  receiTed  mon^  to  pay  the 
vitneaset  for  attending  bere  on  tbia  cause  tbe 
left  Bewions,  and  from  wbom  ? 

Sylvester.  Yes,  Ipaid  some  of  tbem,  I  tbink 
it  was  by  Mr.  Giflard's  direction,  who  sob- 
poenaed  me  np;  I  asked  him  who  was  to  pay 
me ;  be  said,  i  should  be  paid  half  a  crown  a 
day  for  my  time,  which  was  as  much  as  he 
tboofifbt  1  could  earn  at  my  business. 

Q.  What  business  is  this  Gif!krd«  of? 

tlvester.  He  is  a  stranger  to  me; 
Do  yon  know  whom  he  add  he  wu  em- 
ploved  by  f 

S^lvetter,  He  said  he  was  condemed  for  tbe 
Wnjr. 

Q.  Did  yon  send  notice  of  this  accident  to 
any  body  as  soon  as  the  man  was  killed  ? 
theiter.  No. 
Do  yon  know  Mr.  Williams  ? 

Silvester,  Yes,  1  know  him,  but  I  never  w^ 
in  hia  company  upon  this  occasion. 

Q.  What  business  does  young  Egglestoh^ 
follow? 

Syheiter,  I  cannot  say  what  business  he 
follows,  1  belicfe  he  draws  beer  now. 

Q.  How  long  have  yon  known  him? 

l^lveUer.  I  hiaTe  known  him  fife  or  six  years. 

Q.  Whatbosineaswashebredto? 

Syleeiter,  Sometimes  he  would  be  out  at 
aerrice,  and  sometimes  he  would  be  with  his 
lather  in  tbe  business  of  a  carpenter. 

Q»  Where  does  be  draw  beer  now  ? 

Syhegter,  1  tbmk  it  is  at  Mr.  Williams's,  at 
the  White-Horse,  in  Piccadilly.  But  this  is 
not  tbe  Williams  I  was  speaking  of  before. 

Q.  Have  you  never  been  in  company  with 
Ihis  gentleman,  and  bad  some  conversation 
with  him  about  this  affair  ? 

Syheiter.  I  have  been  at  the  gentleman's 
house  in  Piccadilly  since  this  business  has  been 
in  band,  but  never  before ;  and  I  have  been  in 
company  with  tbe  ^tleman  there,  but  never 
had  any  talk  with  biro  about  this  tnal. 

Q«  Was  not  this  Williams  down  before  the 
justice  ?'^Sjflvetter.   I  do  not  know. 

Q.  Did  you  ever  see  him  at  Staines  ? 

Sylvester,  I  saw  him  in  tbe  town  of  Staines, 
I  believe,  about  a  week  afler  the  accident  hap- 
pened. 

Q.  Have  you  seen  the  boy,  Egglestone, 
there  since? 

Sylvester,  I  never  saw  him  at  Staines  after- 
wards. 

Q.  What,  he  has  lived  with  WUliams  ever 
aiace? — Sylvester,  I  cannot  teU. 

Q.  I  ask  you  whether  you  have  not  seen 
htm  at  Williams's  bouse  every  time  you  have 
been  thera? — Syltetter.  Yes,  1  believe  I  did. 

Sery.  Gapper  then  Mid»  they  would  rest  it 
bere;  andhaviog  observed  upon  tbe  evidence, 

*  He  makes  a  considerable  figure  in  the 
Bezt  trial  bat  ooct    Fom€rtdU. 


concluded  with  saying,  he  hoped  it  bsd  faR/ 
made  out  the  change  against  tbe  priioiMns 
that  tbe  ground  where  the  man  wis  killed 
being  the  property  of  Sylvester,  the  piimwn 
were  trespassers  by  coming  mto  it,  aod  tbcre- 
fore  answerable  for  the  conse<{uenoM.  Tbttas 
to  Mr.  Annesley,  there  was  not  only  inpli«l, 
but  express  malice  proved  upon  him,  for  tint* 
afler  be  had  killed  the  father,  be  wasfor  betliBff 
out  tbe  son's  brains,  only  because  tbcy  woaM. 
not  let  bim  and  the  other  prisoner  roamy 
with  their  net. 

Court,  Mr.  Annesley,  you  are  ladieted  is  t 
very  unhappy  case,  what  have  you  tony ftr 
yonrself? 

Annesley,  My  lord,  I  am  very  unsUe  Is 
make  a  proper  defence,  having  by  tbe  crsdty 
of  those,  whose  duty  it  was  to  proieetme,  bea 
deprived  of  tbe  advantages  of  an  edneslioB  1 
was  entitled  to  bf  my  birth. 

All  I  know  of  the  melancholy  aoodort  is 
question  is,  that  on  the  unfortunate  day  iMa* 
tinned  in  tbe  indictment,  1  went  oat  with  mj 
gun,  in  company  with  my  idnocent  Mnhfn^ 
soner,  to  sbooi  sparrows,  as  I  usually  did.  Ai 
we  were  going  alongy  Mr.  Redding,  wbt  \s 
game- keeper  to  the  lord  of  tbe  manor,  iiw 
some  people  a-poaching  within  tbe  nytlTf, 
upon  which  he  proposed  to  go  and  seize  thor 
neto.  I  followed  him,  tbe  deceased  threw  the 
net  mto  the  river^  and  tbe  boy  jumped  ia  to 

{lull  it  across,  to  prevent  which  I  stooped  to 
ay  hold  of  one  of  the  ropes  that  trailed  upoelbc 
ground,  and  at  tbe  same  instant,  the  ml  io- 
strument )  had  in  my  other  hand,  banging  bj 
my  side,  went  off  without  my  knowlewe,  iw 
to  my  great  g^ef  as  well  as  surprize.  Hj  ^ 
haviour,  immediately  alter  the  accident,  wai,  1 
hope,  inconsistent  with  a  temper  that  ooald 
murder  a  man  I  had  never  seen  before,  witbost 
one  word  of  provocation. 

Whatever  may  be  the  determinatioo  of  yosr 
lordship  and  the  jury,  great  as  the  mislbrtoDa 
of  my  life  have  been,  1  aiball  always  consider 
Ibis  unfortunate  accident  as  the  gieateit  of 
tbem  all. 
Court,  Mr.  Redding,  what  have  yob  to  ffj 

for  yourself? 

Redding.  My  lord,  I  am  game-keeper  to  ar 
John  Dolben,  lord  of  the  manor  of  Yeovene^. 
On  the  first  of  Nay  last,  m  the  afternoon,  Mr. 
Annesley  and  I  went  out  a- walking;  wesavi 
crow,  and  Mr.  Annesley  made  an  mkt  to  sM 
at  her,  but  1  called  to  bim  not  to  fire,  fortM 
she  was  too  far  off:  Soon  at\er  I  saw  Eggle- 
stone  and  his  son  fishing  with  a  feastiiy-o^ 
upon  which  I  said  to  Mr.  Annesley,  I  wooM 
go  and  endeavour  to  take  their  net  away,  u  it 
was  my  duty  to  do ;  accordingly  I  went  ep  to 
the  decease^  and  demanded  tbe  net,  wbieh  lie 
refitsed  to  ddiver  to  me,  and  threw  itiotoths 
river,  one  end  of  the  string  being  about  hisarn ; 
I  then  laid  hold  of  thestnng,and  pulled,  wliil^ 
the  boy  endeavoured  to  draw  it  cross  the  rirer, 
and  presently  1  heard  the  gun  go  off  (any  beck 
being  towards  Mr.  Annesl^),  luid  saw  tbe  awa 
falldowB.^1  said  to  Mr,  Attwiley,  I  hoped  be 
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had  Dot  shot  the  man ;  he  aiid  Na,  bat  taniio|^ 
up  the  flap  of  hia  coat,  we  aaw  he  waa  ahot ; 
upoo  whioD  Mr.  Annealey  cried  out.  What  shall 
1  do !  and  ezpreaaed  m  macb  concern,  that  I 
am  tore  it  waa  quite  an  accidental  thtng^. 

Mr.  Hume  CampbeU,  of  counae]  for  the  pri- 
fooeriy  aaid,  that  although  he  knew  hy  the 
eomrae  of  the  court  at  the  Old-Bailey,  be  was 
not  at  liberty  to  obaerre  upon  the  proaecntor'a 
eridence,  yet  he  apprdiended,  that  for  theeaae 
of  the  Court,  he  might  just  open  the  nature  of 
the  defence,  without  making  any  obaer? ations 
upon  it 

That  the  defence  which  the  prisonera  m* 
ibted  unoQ  waa,  that  the  gun  went  off  merely 
by  accident;  that  Reddinff  waa  game-keeper 
to  air  John  Dolben,  lora  of  the  manor  of 
Yeof aney,  and  had  a  proper  and  legal  deputa- 
tion Ibr  aaismg  of  nets  and  other  enginea,  for 
doteoylng  of  game.  That  tfa^  deceaaed  and 
hk  aan  .were  poaching  whh  a  casting-net 
within  the  manour ;  that  Mr.  Annealey  went  in 
aid  of  the  game-keeper;  and  therefore  the 
prisoncm  being  about  a  lawful  act,  were  not  ao 
much  as  treapasacis,  and  the  death  that  waa 
the  accidental  consequence  of  that  act,  would, 
ia  point  of  law,  make  Mr.  Annealey  guilty  (miy 
af  chanc^medley . 

Mr.  Thomoi  St^UiMwom, 

Q.  Do  you  know  the  manor  of  Yeovenay? 

Staplet,  Yea:  I  am  deputy  to  my  father, 
who  IS  steward  to  sir  John  Dolben^  as  lord  of 
the  manor  under  the  dean  and  chapter  of 
Wertminater. 

Seij.  Gapper.  Bow  do  yon  know  this  to  be 
a  manor. 

Staples.  I  baTo  the  grant  of  the  manor 
from  the  dean  and  chapter  in  my  pocket* 

Seij.  Gapper,  Are  there  any  copy-holders? 

JSfaples.  Yes,  I  have  admitted  some  copy- 
hohlers;  I  know  it  to  be  a  manor,  because  I 
hare  held  one  court  there  for  my  father,  and 
bafe  aeen  him  iiold  ae?  oral. 

8eg.  Gapper.  Is  there  any  mansion-house 
bekingiog  to  this  manor? 

Staplu.  There  is  a  manaion-houae  belonging 
to  it,  which  I  think  is  the  houae  thatur. 
fiaddingliTca  ia.~ 

8eQ.  Gapper.  What  court  waa  it  you  held 
(bcre? — Staples,  A  court  baron. 

Mr.  Thomas  Burlingsen  sworn. 

Q.  Hr.  Burlingson,  look  upon  this  depnta- 
lioo.  Are  yon  a  aubacribing  witnesa  to  it?  If 
you  are,  did  you  aee  tbia  executed,  and  by 
whom? 

BurUn^son.  Yea,  Sir,  that  is  my  name ;  I 
aaw  air  John  Dolben  execute  it;  thia  ia  his 
hand  and  aeal. 

Ccurt.  Was  it  executed  at  the  time  it  bears 
date? 

Burlingson.  Yes ;  I  belieTe  on  the  rery  day. 

Mr.  James  Edmonds  aworn. 

Q.  Mr.  Edmonds,  look  upon  that  endorse- 
ment,  do  you  know  whose  hand  that  is? 
Mmndt.  Hy  tord,  I  went  to  the  derk  of 


the  peace  Ibr  the  county  of  Middlesex,  and 
heard  him  acknowledge  thia  to  be  his  baikd, 
and  that  it  waa  entered  according  to  the  act  of 
parliament. 
Sery.  Gapper.  Did  you  aee  any  entry  of  it  f 
Ednonds.  He  aaid  it  waa  enteral,  and  ac- 
knowledged thia  to  be  hia  hand,  and  told  ttim 
that  waa  sufficient. 

Q.  My  k>rd,  we  pray  the  deputation  may  be 
read ;  we  will  aend  for  the  derk  of  the  peace 
to  bring  the  book  itsdf  where  it  is  entered. 

Clerk  reads.] 

"  Know  all  men  hj  tbeae  preaenta,  that  I  air 
John  Dolben,  of  Thmgdon  al.  Findon  in  the 
county  of  Northampton,  baronet  and  doctor  of 
diTinity, .  lord  of  the  manor  of  Yeoreney,  in 
the  pariah  of  Staines,  in  the  county  of  Middle- 
aex,  by  virtue  of  the  aereral  acta  of  pariiament 
lately  made,  for  the  preaenration  of  the  game, 
hare  made,  nominatra,  authorized,  constituted, 
and  appdated,  and  by  tbeae  preaents  do  make,' 
nominate,  authorize,  constitute,  and  appoint, 
Joseph  Redding,  the  younger,  of  Yeoveney 
aforesaid,  in  the  said  parish  of  Staines  and 
county  of  Middlesex,  husbandman,  to  be  my 

?ime-keeper  of  and  within  my  manor  of 
eoTeney  aforesaid,  of  all  and  afl  manner  of 
game,  of  what  kind  or  nature  aoe? er,  which 
nowia,  or  hereafler  ahall  be,  upon  or  within 
the  bounds,  limits,  or  predods  of  the  same, 
with  full  power  and  authority,  according  to 
the  directiona  of  the  atatute  in  that  caae  made 
and  provided,  to  kill  any  hares,  partridges, 
pheasants,  fish,  or  other  game  vrhatsoever, 
upon,  or  withm  my  said  manor,  and  the  bounds, 
limits,  and  predncts  of  the  same:  And  also  to 
take  and  sdze  all  such  guns,  grey-hounds, 
settmg-dogs,  and  other  dogs,  hare- pipes,  snares, 
k>w-Mll8,  ferrets,  traroels,  havs,  tunnels,  or 
other  nets  or  engines,  for  the  taking,  kOling,  or 
destroying  of  bares,  partridges,  pheaaants,  fish, 
or  other  game,  within  my  said  manor,  and 
the  predncta  thereof,  that  shall  be  kept  or  used 
by  any  person  or  persons,  npt  legally  qualified 
to  do  the  aame :  And  further  to  act  and  do  all 
and  every  thing  and  thinga  which  belongs  to 
the  office  of  a  .game- keeper,  pursuant  to  the 
directions  of  the  said  act  of  pariiament  And 
lastly,  I  Mo  direct  that  the  name  of  the  said 
Joaepb  Redding  be  entered  as  such  game- 
keeper of  ray  aaid  manor,  with  the  clerk  of 
the  peace  for  the  aaid  county  of  Middlesex, 

f  pursuant  or  according  to  the  act  or  acts  of  parr 
lament  in  that  case  made  and  provided.  In 
witnesa  whereof,  1  have  hereunto  aet  my  hand 
and  seal,  the  aecond  day  of  July,  in  the  year  of 
our  Lord  1741.  J.  Dolben.** 

**  Sealed  and  delivered,  bdng  firat  duly 
stamped,  in  the  preaence  of  James  Affliok, 
Thomas  Burlingson." 

"  Middlesex.  These  are  to  certify,  that  the 
name  of  the  within  mentioned  Joaepb  Redding 
is  this  day  entered  in  my  office,  pursuant  to  the 
atattite  in  such  case  made  and  provided .  Dated 
this  %9ih  day  of  January,  1741.  P.  Walter, 
Clerk  of  the  Peace,  Middleaex." 
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Jouph  Redding^  the  elder,  svroro. 

Q.  Do  you  know  the  place  where  this  ud- 
faappy  case  happened? — Redding.  Yes, 

Q,  Give  an  account  of  what  you  know. 

Redding.  I  was  in  the  next  field,  called 
Chantry  Mead.  This,  where  the  accident  hap- 
pened, is  called  the  Hare  Mead. 

Q.  What  manor  is  it  in  P 

Redding.  It  is  in  Yeoreney  manor,  which 
belongs  to  sir  John  Dolben. 

Q.  Where  were  you  when  this  happened? 

Redding.  I  was  in  Chantrv  Mead. 

Q.  How  far  were  you  off  then  ? 

Redding,  As  near  as  I  can  guess,  it  is  about 
fbrtv  pole. 

Q.  What  did  you  observe  there  ? 

Redding.  1  saw  my  son  and  Mr.  Annesley 
coming  up. — I  did  not  know  who  they  were 
till  they  came  up. 

Q.  Did  you  see  them  immediately  afler  the 
accident  happened  ? — Redding.  Yes,  presently. 

Q.  How  clid  they  behave  upon  this  occasion  f 

Redding.  They  were  so  troubled  they  could 
hard  I V  wag  or  speak :  My  son  said  he  was 
afraid  the  man  was  killed  ;  and  he  said  to  Mr. 
Annesley,  How  did  you  do  it  ?  Mr.  Annesley 
aaid,  I  did  not  think  of  the  gun's  going  off. 

Q.  You  say  you  saw  them  coming  up ;  did 
you  observe  them  when  the  accident  happened  f 

Redding.  Yes,  I  looked  at  them  all  the 
while. 

Q.  How  was  the  gun  carried  when  it  went 
off? 

Redding.  Just  as  1  may  hold  this  sword. 
(Holding  it  in  his  right  l^and,  hanging  down 
near  the  pocket  a  few  inches  from  his  body, 
almost  upon  a  level.)  He  had  it  in  one  hand, 
as  1  have  the  sword  now. 

Q.  Did  he  express  himself  concerned  ? 

Redding.  He  was  so  concerned,  that  he  did 
not  run  ten  pole  befpre  he  fell  down,  and  beat 
himself  thus  upon  the  belly,  and  said,  What 
have  I  done  ? 

Q.  Did  you  ever  hear  of  any  quarrel  between 
him  and  this  man  ?^-Redding.  Never./ 

Serj.  Capper.  (On  the  cross-examination.) 
Where  did  you  stand  when  the  accident  hap- 
pened ? — Redding.  In  Chantry  Mead. 

Q.  Is  there  not  a  hedge  between  Chantry 
Mead  and  Hare  Mead  ? 

Redding.  Yes,  I  believe  there  is. 

Q.  How  could  you  see  through  the  hedge? 

Redding.  It  is  a  new  hedge  not  above  a 
yard  high,  and  I  could  see  any  thing  that  was 
doing  tliere  as  clear  as  I  can  see  you. 

Q.  Was  Annesley  with  his  face  or  his  hack 
towards  yon  ? 

Redding.  He  was  side- ways  to  me. 

Seij.  Gapper,  Why  Chantry  Mead  is  north 
of  Hare  Mead  ;  then  his  face  oouid  not  be  to- 
wards yon?  I 

Redding,  No,  I  sayVbis  side  was  towards  me. 

Herj.  Gapper.  You  were  speaking  as  to  this 
being  a  manor ;  how  do  you  know  it  to  be  a 
manor? 

Redding,  Because  there  have  been  courts 
kept  there. 
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Serj.  Gapper.  By  whom  ? 

Redding.  By  sir  John  Dolben. 

Q.  What  is  Sylvester? 

Redding.  He  occupies  this  ground :  I  lett 
the  farm  to  Sanders,  and  Sanders  teits  it  to  bin. 

Q.  On  which  side  of  Hare  Mead  4ses  tbt 
river  lie?  Is  it  east,  west,  north,  or  statb? 

Redding.  It  is  about  south. 

Q.  Does  not  this  river  belong  to  aoothcrpcF> 
soir. — Redding.  No. 

Q.  Has  out  sir  John  granted  the  fisberj  Is 
any  body  ? 

KediUng.  I  rent  the  fishery  ;  the  fisberj  be- 
longs to  me. 

Q.  Do  yott  depute  your  ton  to  krak  afler 
this? 

Redding.  No,  sir  John  Dolben  depotes  bin. 

Q.  How  came  sir  John  Dolben  to  tffMH 
your  son  to  be  game-keeper? 

Redding.  B^use  they  robbed  me  daily. 

Q.  Have  you  assigned  that  fishery  to  laj 
|M>dy  ? — Redding.  No,  I  have  not. 

Q,  Who  owns  the  land  on  the  other  side? 

Redding.  I  believe  my  lord  Dunoiore  is  ths 
landlord. 

Q.  Were  ^ou  standing  ap  when  tbe  gM 
went  off,  or  sitting  ^ 

Redding.  I  was  standing  up. 

WiUiam  puffeU  swam. 

Q.  Do  you  know  John  Egglestone,  thean 
of  Thomas  Egglestone  f—DuffiUl.  Yes. 

Q.  Have  yon  ever  had  any  oonvemliM 
with  him  abont  this  matter  P 

Duffell.  Yes ;  on  this  occafton  be  was  it 
my  house ;  I  desired  him  io»  telitbe tmtb :  Be 
said  be  would  ;  and  then  told  me,  that  ai  be 
and  his  father  were  fishing,  tli«r  saw  tbe  pi- 
aoner.  Redding,  coming  op  ;  that  he  deeuvl 
bis  father  to  give  him  the  net,  and  be  weoU 
mn  away  with  it,  but  his  father  would  net  kt 
him  ;  that  then  Reddiuff  came  ua  aad  de- 
manded the  net  f  that  Thoaaas  Knlceleae 
aaid  he  should  not  have  it,  and  then  Uirevths 
nrt  into  the  river ;  and  in  the  mesa  time  tbe 
other  gentleman  came  np,  and  shot  hun ;  tbet 
John  Egglestone  jompwl  into  the  river,  and  cot 
the  luae  of  the  net,  to  pull  it  out  en  tbe  eibtf 
side :  and  that  when  the  gun  went  off,  sod  bii 
father  dropped  down,  Mr.  Redding  said  talbe 
other  gentleman.  Lord,  sir,  what  have  vetf 
don^!  and  then  they  both  run  hooe.  Mr. 
Abraham  Egglestone,  who  was  present,  uM 
him,  if  be  saw  Mr.  Annealey  pull  tbe  trigger 
of  the  gon ;  and  John  Egglestone  aoswend, 
that  he  couM  not  tell.  1  asked  him,  if  tbeit 
waa  an  V  quarrel  or  words  that  had  passed  h^ 
tweentnem,  and  be  said.  No.  T  said  itwn 
very  surprising  to  me,  that  this  geottaaa 
should  come  and  shoot  his  father,  and  ootbiif 
more  pass  between  them :  I  then  asked  hiia,^ 
what  manner  he  held  the  |^ ;  he  bad  a  itict 
in  his  hand,  and  shewed  m  what  maaotftbe 
gun  was  held  in  his  hand,  thus  (in  bis  rigbt- 
band,  the  arm  hanging  down  near  tbe  pocki^ 


nand,  tne  arm  nanging  down  near  lue  pw»^ 
some  inches  from  his  body,  and  near oposa 
level  \  which  was  th«  same  maflaer  tbst  e* 
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Redding  said  tbe  ^ un  was  held.)  I  asked,  if 
he  thought  he  did  it  wilfully  ;  he  said  he  could 
not  telf. 

Q.  Hofv  long  was  this  discourse  after  this 
accident  happened? 

DuffelL  About  foar  hours. 

a.  Did  jou  ever  see  this  John  Egglestone 
before,  for  he  sajs  he  knows  nothing*  of  you  ? 

IhiffelL  I  hare  knbwn  him  these  eight  years, 
tnd  he  has  been  frequently  at  my  house. 

Q,  What  character  has  he  ? 

Duffell.  1  cannot  say  much  in  his  behalf; 
bh  father  could  not  manage  him  at  all. 

Q.  What  business  did  he  follow  ? 

DuffislL  His  father  was  a  carpenter,  and  h« 
worked  with  him. 

Q.  When  did  he  leave  SUiaesf 

DuffelL   Soon  after  this  accident  happened. 

Q    nhere  has  he  been  ever  since  ? 

Duffell,  I  have  seen  him  at  tbe  White  Horse 
io  fIcoMliily ;  and  1  heard  at  Staines  that  he 
waa  sent  for  to  London. 

Q.  Did  the  man  at  the  White  Horse  come 
down  fur  him  to  Staines  ? 

DuffelL  I  did  not  see  him  him  there. 

Ser).  Capper.  You  say  he  was  at  your 
house ;  who  gave  you  directionB  about  advising 
bun  to  8|)eak  the  truth  f 

DuffelL  Nobody :  Mr.  Abraham  Egglestone 
advised  him  the  same  thing. 

Q.  Who  was  there  P 

DuffelL  Nobody  but  Mr.  Abraham  Eggle- 
stone and  myself;  1  was  desired  to  go  and  see 
baw  tbe  man  came  to  be  killed,  and  John 
Bgglestode  came  to  me  about  eight  o'clock. 

Serj.  Gapper.  You  say  he  could  not  say  it 
ivas  wilfully  done ;  so  he  did  not  say  it  was  ac- 
cidentally done. 

DuffelL  No,  he  did  not  say  it  was. 

Mr.  Brown.  Do  you  apprehend  he  had  hold 
ff  tbe  cran  by  thebanel,  near  the  lock? 

DuffelL  1  anderstood  by  Egglestooe's  man- 
ner of  holding  the  stick,  that  he  meant  that 
Mr.  Annesley  had  hold  of  the  gun  about  the 
XPfiddk  of  the  barrel. 

JoAit  DaUon  sworn. 

(2«  What  disooursa  had  yoa  with  young 
Buleatone  ? 

j}aUon.  On  the  Sunday,  when  the  prisoner 
•t  the  bar  was  carried  to  jLaleham  to  be  exa- 
mined, 1  went  there;  the  company  dined  at 
the  Grey  Hound  at  Laleham;  1  staid  and 
drank  half  a  pint  of  wine  there,  and  imme- 
diately afterwards  John  Egglestone  came  to 
tbe  door,  and  called  me  out  of  the  room,  and 
said  he  wanted  to  speak  with  me.  When  f 
carae  9ut,  he  said  he  wanted  to  ask  my  advioe 
concerning  this  accident:  I  said,  1  wonder  you 
should  ask  my  advice,  when  you  have  rda* 
tions  to  advise  with ;  he  said,  J  thought  fit  to 
mIe  you,  as  yon  are  my  master.  While  we 
were  talking,  Samuel  Sylvester  came  out,  and 
said  I  was  persuading  the  boy  to  sell  bis  ik- 
ihsr^i  blood :  the  boy  said,  What  do  you  mean, 
J4N1  fool  vouP  My  master  is  persuading  me  to 
no  sncb  thiog,    Ithen  asked  hiiD;  whether  he 


thought  it  was  accidentally  done  or  not ;  be 
said,  he  believed,  it  was  accidental,  rather  than 
any  other  thing.  1  said  to  him.  Well,  if  you 
think  so,  you  will j)e  examined  when  yon  come 
before  sir  Thomas  Reyneli  I  desire  you  would 
not  forswear  yourself,  but  be  very  careful  what 
you  say. 

Q,  What  character  has  tbe  boy  ? 

Dalton.  He  w^  very  irregular,  and  used  im^ 
lie  out. 

Q.  How  do  you  know  that? 

Da//on.^He  was  my  servant. 

Q.  What  trade  are  you? 

Dalton.   1  am  a  butcher. 

Seij.  Gapper.  You  say  he  has  a  bad  cha- 
racter^ do  you  think  he  would  forswear  him- 
self? 

Dalton.  I  can  say  nothin||^  to  that. 

Serj.  Gapper,  When  was  it  you  had  this  dis- 
course with  him? 

Dalton.  On  the  Sunday,  sit  the  Grey  Hound 
at  Laleham. 

Seij.  Gapper.  Was  there  any  talk  of  money 
then  ? 

Dalton.  Yes,  the  boy  said  he  had  been  of- 
fered money. 

Q.  But  you  say,  he  said  he  would  not  sell 
hb  father's  blood  ? 

DaUon.  No;  I  said  Samuel  Sylvester  came 
and  said  I  was  persuading  him  to  sell  his  fa- 
ther's blood ;  and  the  boy  said.  My  tnaster  did 
not  persuade  me  to  any  such  thing. 

Serj.  Gapper.  Are  you  sure,  that  this  is 
true? 

Dalton.  Yes,  I  am ;  I  think  I  am  in  my 
senses. 

Serj.  Gapper*  What  did  you  say  to  him 
afterwards? 

Dalton.  I  told  him  he  had  lost  his  father, 
and  had  no  friend  to  take  care  of  him,  and  be 
knew  best  what  he  had  to  do. 

Q.  Did  not  yon  say  it  was  better  to  take 
money,  than  bans  the  man  ? 

Dalton.  No ;  I  said,  I  thought,  by  whst  he 
told  me,  that  the  man  was  m  no  danger  of 
beipg  hanged;  and  therefore  he  hadl>etter 
take  money  than  endeavour  to  hang  a  man, 
that  he  thought  did  not  do  it  designedly. 

[Mr.  Higgs,  belonging  to  tbe  Clerk  of  the 
Peace,  being  sworn,  produced  the  book  wherein 
all  the  game-keepers  of  all  tbe  manors  in  the 
county  of  Middlesex  are  entered ;  (Reads)  Sir 
John  Dolben  of  Northamptonshire,  baronet,  to 
Joseph  Redding  the  younger,  dated  July  S, 
1741.    Entered  January  29, 1741.] 

Mr.  Richard  Chester  sworn. 

Q.  Give  us  an  account  of  what  you  know  of 
thiamatter. 

Ckeiter.  I  drove  the  chaise  from  my  own 
house  to  tbe  Red  Lion  at  Brentford,  and  then 
to  the  Grey  Hound  at  Lialebam;  I  went  up  to 
young  Eggl^tone,  ^d  asked  him,  how  this 
unfortunate  thing  happened ;  whether  it  was 
done  designedly,  or  happened  by  accident? 

Q.  Where  was  this? 

Cheiter.  This  was  at  Laleham-:  he  said  he 
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beliertd  it  was  aceideutal  j  for  be  did  not  be- 
lieve an^  gi>ntleinaDin  cool  blood  would  do  any 
such  thing  wilfully. 

Q.  Do  you  know  any  thiog  with  respect  to 
the  net  ? 

Chester.  I  tbink  he  said  Mr.  Annesley  was 
•looping  to  tbe  net,  in  order  to  take  it,  and  the 
gun  went  off. 

.  Q,  Did  he  say  any  thing  bow  Mr.  Anneal^ 
held  tbe  gunP 

Chetter,  I  bad  tbe  chaise- whip  in  my  band, 
and  desired  him  to  shew  me  bow  Mr.  Annesley 
held  the  ^n ;  be  took  tbe  whip  in  bis  band, 
and  held  it  so,  (which  was  much  tbe  same  po- 
sition as  Reddmg  and  Dnffell  said  he  held  it  in) 
I  think  it  was  rather  nearer  the  handle' than 
tbe  middle  of  tbe  whip  that  he  held  it. 

Mr.  Brown.  Did  you  see  the  wound?  Where 
was  tbe  wound  ? 

Chester,  1  ttnderstood  it.  was  somewhere* 
about  th^  hip. 

Mr.  Brown.  I  ask  you,  whether  you  think 
he  could  have  shot  him  in  tbe  hip,  if  be  bad 
held  the  gun  that  way  ? 

Chester,  I  tbink  be  coald  not  have  shot  him 
there,  if  he  bad  behl  it  any  other  way  ? 

Mr.  Brown.  Pray  do  you  know  of  any  money 
being  offered  by  any  person  in  your  presence 
to  young  £gglestone?—CAeftfr.  No. 

Mr.  Brown.  Nor  anj  reward  of  any  sort? 

Chester.  No. — ^My  ford,  1  had  forgot  to  men- 
tion one  thing.  After  this,  Egglestooe  spoke 
to  Mr.  Anneslev  the  prisoner,  aiKl  shook  hands 
with  him ;  ana  Egglestone  said,  he  was  very 
sorry  for  what  had  happened ;  but  said,  be  did 
not  think  he  did  it  designedly ;  and  then  drank 
a  glass  of  wine  lo  hip. 

Court.  Did  they  shake  hands,  or  drink  tbe 
wine  first? 

Chester,  Both  at  the  same  time,  as  near  al 
eould  be. 

Serj.  Gapper,   Did  you  see  this? 

Chester.  I  did  see  it 

Ml.  Brown.  1  ask  you,  Whether  the  pii- 
coner  at  tbe  bar  is  not  married  to  your  daughter- 
in-law  ? 

Chester;  My  lord,  if  your  lordship  thinks  i 
ought  to  answer  this  question,  I  will. 

Court.  Tbe  relatkin  is  very  small ;  but  if 
they  insist  on  their  question,  you  must  answer 
it 

Chester.  Tbe  prisoner  is  married  lo  my 
^ughter- in-law. 

Q.  They  ask  this  question  in  hopes  of  its 
being  of  service  to  them  in  another  afiiur,  for 
it  cannot  be  of  any  in  this ;  tbou^  I  hope  he 
has  got  a  very  good  wife. 

John  Faterion  sworn. 

Q.  Mr.  Patenon,  I  think  you  did  attend  the 
coroner's  inquest  upon  this  occasion ;  please  to 
irive  an  account  how  Egglestone  ndiaved 
wen,  and  what  be  said. 

Taterson.  My  lord,  I  will;  but  first  beg 
leave  to  make  an  apology  fi>r  appearing  as  a 
witness  on  behalf  of  the  unhappy  genUeman, 
tor  whom  I  am  concerned  as  9^  attorney  ;  I 
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do  it  because  in  an  afiair  of  so  great  cows* 
qnence  to  him,  I  tbink  be  has  a  right  to  my 
evidence;  and  I  do  it  with  less  icniple,  ul 
am  bis  attorney  without  fee  or  rewsrd.  My 
lord,  on  the  4th  of  May  I  went  to  Suioci,  ts 
attend  tbe  coroner's  jury ;  thoogb,  u  1  bid 
not  time  to  enquire  into  tlie  lact,  and  prepira 
for  Mr.  AnnesKy 's  defence,  I  could  do  aim  but 
little  service  more  than  by  cross •enmining  lbs 
witnesses  for  tbe  crown,  and  maldng  obietfs- 
tions  oi)  their  evidence ;  one  of  tbe  witoeiKi 
was  John  E^^Iestone,  who  has  been  cnmuMd 
here. 

Court,  As  to  any  thing  in  bis  bdiSTiMir, 
yon  may  give  evidence ;  but  not  of  any  dunf 
that  was  reduced  into  writing. ' 

Paterttm.  1  can  only  speak  as  to  wbit 
he  said  before  the  coroner ;  sbd  I  adnit  Ibc 
depositions,  taken  at  that  time,  were  redsoed 
into  writing  by  the  coroner  or  his  clerk. 

Mr.  li^tng,  the  coroner,  sworn,  wbojpndsoed 
bis  Minutes  of  the  Depoattions  made  befan 
him. 

Serj.  Gainer*  Were  these  drawn  op  wbcs 
Egglestone  was  examined,  or  aflerwsrdi  ? 

King,  They  were  not  drawn  np  iflcr* 
wards ;  they  were  drawn  up  at  tbe  same  timei 

Q.  Read  them  as  for  as  they  relateto  Jdm 
Egglestone. 

&rj.  Gapper.  Did  Epfglestone  sign  hii  d^ 
position  ?^-King,    He  did  not. 

Sen.  Gapper.  As  this  gentleman  is  ooroscr, 
what  be  has  taken  down  ought  to  be  apni 
by  tbe  deponent ;  and  if  it  is  not,  I  boDU/ 
apprehend  it  cannot  be  read. 

Counul  for  the  Prisoner.  Tbe  geadeisai 
may  chuse  whether  they, will  have  the  MisBin 
read,  or  whether  we  shall  give  parole  e? ideiee^ 
to  prove  what  Egglestone  said  at  that  tisie. 

[Tbe  Counsel  for  tbe  prosecutor  pveftniiC 
tbe  Miotttes,  they  were  read,  and  are  sslU- 
lows;] 

Jl%4,  1743. 

DfiPosmoMs  relating  to  tbe  death  of  l^oaif 
EooLBSTONE,  who  VToa  shot  in  tbe  pinb 
of  Staines,  in  the  county  of  MIddleMi. 

John  Egglestone^  son  of  the  deceased,  linne 
oi  Staines,  saith,  That  on  Saturday,  the  1st « 
May,  he  and  bis  fotber  went  a-&hiog iooi^ 
Sylvester's  grounds ;  and  says,  that  one  Joicpb 
fiiedding  came  up,  and  laid  noAd  of  his  ftlber, 
and  demanded  his  net ;  upon  which  bis  iadiff 
said  he  should  not  have  it ;  then  the  priiDaai 
James  Annesley,  came  up,  and  said,  Dm* 
your  blood,  surrender  ^oor  net,  oryoasiet 
dead  man ;  and,  upon  his  refusal,  tbepriisMr 
held  up  his  piece  to  his  shoulder,  and  preiaiisi 
his  piece  to  tbe  said  Egglestone,  near  low 
middle  part  of  his  body,  on  hts  left  ndM" 
shot  the  said  Egglestone,  who  died  presw 
after.  Says,  the  gun  was  cocked  belbit  w 
came,  and  that  the  piece  went  off  belbre  hi 
father's  refusal  to  defiver  the  net.  He  s«J^ 
the  deceased  clapped  his  hand  to  hisiidey  U" 
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for  the Mtifier  ofThamoi  EggUdme.  A.  D.  VlA^  HIS? 

Beihune.     Oq  ISon^ty.  #fier  the  9fitUen\g 
ay  lord,  I  happened  to  be  at  Laleham,  aQ(i 


.,  Yoa  ropMy  yon  bare  shot  m^^  I  am  a 
dead  man.  That  after  the  discharge  of  the 
piece,  his  ftther  dropped  histantly/  Says,  that 
when  he  saw  his  father  shot,  be  took  his  knife 
and  eat  the  string  of  tlie  net,  and  jaai|»Bd  into 
therirer;  i^poo  which  the  prisoner  said,  He 
has  ffot  the  net,  and  went  to  strike  at  hiss  with 
the  ontt  end  of  ^  the  gun ;  and  said.  Let  us  ^ 


OD  the  other  side  oT  the  riTer,  and  fetch  it. 
Says,  that  Redding  had  hoM  of  the  deceased 
by  the  collar,  when  the  piece  went  off.  Saj's, 
be  was  not  offered  any  money  by  any  body. 

Onnuel  for  the  Prisoner.  This  is  the  4th  of 
May,  and  be  now  says,  that  on  the  2nd  of  Blay 
lie  was  oflbred  money  at  Laleharo. 

Serj.  Gappen  Are  these  all  the  minutes 
tbatyoa  toolc  f 

Mr.  King.  My  clerk  was  there;  these  were 
an  that  he  mentioned  that  he  took :  if  I  may 
eay  any  thing  more  from  my  memory,  1  will 
do  it. 

Q.  Then  we  wiU  go  upon  the  pande  e?i- 
deoce. 

Serj.  Gupj^er.    When  an  officer  has  taken 
things  down  in  writing,  it  is  of  dangerous  eon- 
•cqoence  to  admit  parole  e? idence  to  be  giTCQ 
oftbe  same  things. 
-  Q.    We  do  not  msist  upon  it. 

The  Re?.  Mr.  EmtUui  WiUiam  swam. 

Q.    Sir,  do  yoii  know  John  Fisher  P 

William,    Yes. 

Q.  H|ul  you  any  talk  with  him  about  £g- 
glestone's  beuig  killed  ? 

Williams,  I  happened  to  be  at  Lalebam, 
and  heard  the  depositions  that  were  made  before 
air  Thomas  Rieynell:  Fisher  said,  if  he  was 
examined  before  the  ju&tice,  he  would  declare 
what  Egglestone  had  said  to  him. 

Q,    What  was  that  ? 

Williams.  Fisher  told  me,  that  Eg^lcstp^e 
■aid  be  did  not  belieTe  the  gentleman  killed  his 
father  designedly  ;  but  that  it  was  an  accident. 

Q.  Do  you  know  how  this  voung  roan  Eggle- 
atooe  came  from  Staines  to  lioodoo,  and  who 
bas  had  the  keeping  of  him  since  ? 

Williams,    I  know  nothing  but  by  bear-say. 

Q.  Were  you  nerer  at  the  White  Horse  in 
Piccadilly  P 

WUliams,  1  never  was  there  since  this  ac- 
cident. 

Mr.  Bethunf  oalled.  ^ 

Seq.  Gapp^r,  My  lor^  this  is  another 
person  that  is  brought  to  contradict  the  evidenpe 
^Egglestoee,  in  what  he  said  with  respect  to 
ibe  position  of  the  gun. 

Frisontrs^  Counsel.  Egglestone  said  the 
ipsn  was  pointed  downwara.  Now  we  shall 
ebesr  you,  firom  the  nature  of  the  wound,  that 
it  was  morally  impossible  it  should  be  so ;  fi>r 
tlin  woupd  is  slanting  upwards. 

James  Bethnne  sworn. 

Q.    Sir,  yon  are,  1  think,  a  surgeon  at 
Qfentford :  did  you  see  the  body  of  tlii|  £g- 
C|es|ooe  that  W4#  kiUed  at  Staines  P 
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sir  Thomas  Reynell  gave  i|ie  leave  to  come 
in  and  hear  the  depositions:  I  was  afterwards 
sent  for  by  Mr.  Perkins,  a  surgeon  at  Staines, 
to  attend  at  the  opening  of  the  body  before  the 
coroner ;  there  were  several  of  the  coroner'ij 
jury  in  the  room.  I  found  the  wound  on  tb^ 
left  side,  about  an  inch  and  a  half  bek>w  the 
ridge  of  the  hip-bone :  The  wound  I  apprehend  • 
to  be  about  an  inch  and  a  half  wide ;  i  found  ii 
went  into  the  cavity  of  the  belly. 

Q.    Did  the  wound  go  i^pwards  or  down- 
wards into  the  belly  P 

Betkune.  When  I  found  it  went  into  the 
cavity  of  the  belly,  I  remembered  in  what 
manner  Efioglestone  held  the  gun  when  he  waa 
before  sir  Thomas  -lleynell,  to  shew  how  Mr. 
Anoesley  held  it  when  he  fired :  1  remember 
very  well  he  held  it  to  his  shoulder,  slanting 
downwards :  I  attempted  to  put  my  probe  intq 
the  wound,  in  the  same  directiou  as  he  de* 
scribed  the  gun ;  but  there  was  no  passage  faif 
*  it  in  that  position ;  it  would  not  go  in  down- 
wards :  then  1  put  it  in,  in  this  manner,  cros^ 
the  belly,  and  it  went  in  without  obstruction, 
and  then  upwards,  and  it  went  in  wi^h  the 
same  ease,  in  this  manner.  1  observed  sevei^ 
large  blisters,  fall  of  black  serum  on  the  right 
side,  opposite  to  the  pUce  where  the  shot  wen| 
in ;  the  blisters,  which  were  on  the  opposite^ 
sidie,  were  three  or  foi|r  inches  higher  than 
where  the  wound  was :  the  wound  was  on  the 
left  side,  and  the  blisters  on  the  right :  when  £ 
ftqnd  this  was  so  plain  to  me,  I  desired  it 
might  be  as  plain  to  the  jury,  and  every  oni» 
there,  as  it  was  to  myself,  because  this  war  a 
matto*  offset,  and  not  of  judgment ;  and  I  de- 
sired the  foreman  to  come  and  put  the  probe  iu, 
and  trv ;  be  did  so,  and  found  the  wo^od  as  I 
bsf e  described  it :  I  was  the  more  careful  ia 
this,  because  1  had  observed  the  evidence  that 
the  boy  gave  on  the  Sunday,  and  there  waai 
some  variation  between  that  and  the  nature  of 
the  wound ;  therefore  I  desired  them  to  take 
the  more  notice  of  it ;  and  said,  Gentlemen,  I 
shall  have  occasion  to  speak  to  this  by  and  bye, 
and  therefore  1  desire  you  would  mind  what  1 
say  to  you. 

Q.  What  do  you  thmk  those  blisters  op  th<| 
other  side  were  occasioned  by  P 

Bethnne.  I  apprehend  they  were  occasiQn4 
by  the  force  of  the  powder ;  and  that  if  thf$ 
shot  had  gone  throiKn,  it  must  have  come  out 
three  or  tour  inches  nigher  on  the  other  sidj) 
than  it  went  in. 

Serj.  Gapper,  According  to  your  account^ 
could  he,  holding  the  muzzle  of  the  gun  up^ 
wards,  have  made  this  wound  ? 

Bet^ne,  He  could  i^ot  i^s^re  m^  it  with 
the  muzzle  downward. 

Q.  Old  yoq  observe  how  the  wound  was 
upon  the  bone,  and  whether  there  Vfi;re  any 
f^ot  remaining  in  the  wound  ? 

Bethtine.  iN  o,  Sir ;  but  1  found  some  shpl  i^ 
the  cavity  of  the  belly. 

Mr.  Brown,    Now  the  qimM^9  is,  Wbelbif 
AC 
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the  shot,  eomioiir  opon  this  boDe,  mig^bt  not  be 
throvTD  upwards  ? 

Bethune.  No ;  for  the  sbot  weDt  through  the 
bone,  so  that  the  gon  raust  ba?e  beeq  held 
obliquely,  poiotiDg  upwards:  the  shot  could 
not  have  (fone  through  hi  that  direction,  if  the 
muzzle  of  the  gou  had  poiuted  downwards. 
This  is  not  matter  of  judirment,  but  i  have 
given  you  demonstration  of  it. 

Serj.  Gapper,  You  say  the  wound  went  from 
the  left  side  to  the  right,  and  that  if  the  muzzle 
of  the  gun  was' downwards,  the  wound  would 
be  in  the  same  manner? 

Bethune,  Certainly,  Sir ;  If  the  muzzle  of 
the  gun  is  held  downward,  the  shot  cannot  go 
upward. 

Foreman  of  the  Jury.  He  makes  it  appear, 
that  the  prisoner  could  not  hold  the  ^un  to  his 
shoulder,  but  that  it  was  held  horizontally ; 
and  that  it  was  impossible  for  him  to  wound 
him  in  the  manner  the  bov  has  described,  if 
the  muzzle  of  the  gun  bad  been  pointed  down- 
ward. 

Bethune,  I  beg  leave  to  speak  a  few  words 
more  to  your  lordship.  While  1  was  giving  in 
this  evidence  before  tne  coroner  and  his  jury,  if 
your  lordship  remembers,  1  said  I  had  shew- 
ed them  how  the  wound  was;  therefore  I 
desired  them  to  consider,  bow  consistent  it  was 
with  the  evidence  that  Mr.  Egglestone  had 
given :  I  believe  I  proved  it  to  the  coroner's 
jnry,  and  others  that  were  there,  that  it  was 
impossible  it  could  be  done  in  that  maimer,  if 
the  gun  was  held,  as  he  said,  to  his  shoulder ; 
upon  that  he  comes  up  again,  and,  says  he, 
The  gentleman  stooped  when  he  did  it. 

Coutuelfor  the  Prisoner.  This  shews  how 
he  denarted  from  what  he  bad  said;  for  he 
said  urst,  that  Mr.  AnuesTey  stood  upright 
when  he  fired ;  and  then  that  he  stooped,  in 
order  to  make  bis  evidence  correspond  with  the 
wound. 

John  Perkins,  Surgeon,  sworn. 

Q.  Did  yott  see  the  body  of  Thomas  Eggle- 
stone ? 

Perkins,  I  opened  the  body  on  the  4th  of 
Blay,  and,  on  inspection,  I  found  one  wound 
about  an  inch  and  an  half  diameter ;  on  the 
lower  part  of  the  left  side,  it  passed  through  the 
spine  of  the  os  tVtum,  about  an  inch  and  a  half 
Delow  the  ridge  of  the  hip-bone:  I  put  in  my 
probe  seven  or  eight  inches,  by  which,  and 
likewise  upon  inspection,  I  found  it  run  horizon- 
tal, a  little  upon  the  ascending.  I  put  my  two 
fingers  into  the  cavity  of  the  bone,  and  shewed 
the  jury  how  it  was ;  and  observed  on  the  con- 
trary side  four  or  five  blisters,  which  1  think  to 
be  occasioned  by  the  force  of  the  powder  from 
the  other  side ;  but  the  shot  did  not  go  through 
the  skin. 

Court.  I  ask  you,  whether  tliese  blisters 
were  higher  or  lower  than  the  wound  ? 

Perkins,  Four  or  five  inches  higher,  my 
lord. 

Mr.  Brown.  Do  you  think  these  blisters  were 
oceasioned  by  the  shot? 


Perkins,  I  apprehend  they  were,  became 
there  were  no  other  blisters  on  any  other  put 
of  the  body. 

Mr.  King,  the  Coroner,  called  agiio. 

Q.  Was  any  application  made  to  yoo,  at  aay 
time,  to  send  Mr.  Annesley,  a  prisoner  to  New- 
gate? 

Kin^.  Yes,  I  think  it  was  Mr.  Gifiard;  be 
came  along  with  another  geotlemao,  whoK 
name,  I  think,  is  Carringtbn. 

Q.  What,  captain  Carrington  ? 

King,  1  believe  it  was :  I  said,  1  think  the 
gentleman  is  secure  enough  (there  wu  a  ionl 
mentioned,  but  I  cannot  remember  that  he  wai 
named:  Mr.  Gifiard  wisely  kept  him  fromiij- 
iog  who  it  was  ;)  I  thought  it  was  too  aerereto 
send  him  to  Newgate ;  and  said,  that  sir  Tho- 
mas Reynell  was  the  justice  of  peace  wba 
committed  him,  and  he  bad  taken  saffidat 
care  about  it. 

Paul  Keating  sworn. 

Q.   Do  you  know  any  thing  of  Eggleitoie  ? 

Keating,  Yes. 

Q,  Where  did  you  come  aeqoaioted  vitb 
him? 

Keating,  At  the  White  Hofse  in  PiccadillT. 

Q,  What  countryman  are  you? 

Keating,  I  came  from  Ireland  on  board  a 
merchantman  from  Waterford:  IwasreooB- 
mended  to  the  earl  of  Anglesea,  to  say  what  I 
know  as  a  witness  about  the  estate. 

Q,  How  came  you  to  the  White  Horae? 

Keating.  There  was  one  tiswler,  that  casia 
over  in  the  same  ship.  When  I  came  totowa, 
1  went  and  enquired  for  him  at  the  earl  of  Aa- 

flesea's,  and  he  sent  me  to  the  White  BorRia 
*iccadilly  to  live,  and  there  I  came  aoquaiBled 
with  Egglestbne. 

Q.  After  your  acquaintance,  do  you  rencB- 
her  any  conversation  with  liim,  sMut  what  hi 
was  to  have  for  swearing  in  this  cause? 

Keating,  I  do,  my  lord,  remember  migbty 
well ;  a  little  time  after  be  came  to  the  iDa,l» 
and  I  got  acquainted  together,  and  weatooti 
walking  to  see  the  town,  and  particularly  as  t 
Sunday  morning;  the  Sunday  after  he  caaa 
to  Piccadilly. 

Q.  W  hat  month  was  that  in  ? 

Keating,  In  the  month  of  May :  I  bdieTe  it 
was  the  second  Sunday  in  May.  As  we  wen 
walking  abroad,  I  asked  bim  bow  he  csaa  v 
live  there ;  says  he,  I  am  here  at  the  eipeact 
of  the  earl  of  Anglesea. 

Court,  This  is  not  proper:  if  you  can  cv 
any  body  to  contradict  Egglestone  you  vtf, 
but  this  is  reflecting  upon  a  noble  pemB** 
character. 

Q,  Did  he  tell  yon  bow  he  ame  ti  be  if 
that  inn  ? 

Keating,  He  told  roe,  that  Mr.WiUiiB*» 
who  keeps  the  White  Hone,  brought  btni  <>"> 
Staines ;  and  that  be  should  be  very  weO  ff^ 
vided  for,  if  he  would  prosecute  thegeolJefltf^ 
who  is  now  in  custody  for  this  murder;  sod  hi 
desired  I  might  •ontrive  come  way  M  i* 
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tnight  get  tbe  money  secured,  and  1  wrote  two 
or  three  dr«fb  of  notes  for  SOO/.  and  he  took 
copies  of  them. 

.  Q*  How  came  he  to  take  copies  of  them? 

.  Keating.  Because  I  did  not  care  my  hand 
should  be  known.  1  have  a  copy  of  one  of 
them  in  my  pocket.    [Reads.] 

'  I  promise  to  pay  to  Mr.  Thomas  Eg^le- 

*  ftone'  (that  is  his  dder  brother)  *  or  his  order, 

*  -at  or  open  the  10th  day  of  June  next,  the 

*  etini-of  SOO/.  sterling,  for  Talue  received  from 
'  flit  deceased  father  and  him  in  carpenter's 

*  'Work,  &c.    Witoess  my  hand  this  10th  day 

*  of  May,  1742.' 

This  was  to  be  signed  either  by  Williams,  or^ 
my  brd  Anglesea. 

Q.  Do  you  know  of  any  discourse  with  Pa- 
trick Lawfer  P 

Keating.  Yes;  he  is  my  lord  Anglesea's 
servant! 

Court.,  What  Lawler  said  is  not  evidence, 
unless  to  contradict  him,  and  he  has  not  been 
«zaouoed. 

.  Q,  Have  yon  ever  seen  the  earl  of  Angle- 
sea  at  the  White  Horse  ? 
,  Keating.  He  is  there  often. 

Q.  What,  has  the  ^1  of  Anglesea  any  thing 
to  do  there  ? 

Keating.  His  coach  and  horses  are  kept 
there. 

Q.    How  long  have  they  stood  there  ? 
.  Keating.  They  stand  there  constantly. 
Serj.  (Tapper .  What  was  that  note  for  ? 
Keating.   It  is  only  a  copy  of  what  I  wrote 
for  Egglestone ;  for,  as  I  told  the  Court  before, 
1  did  not  care  that  my  hand  should  be  seea  in 
any  such  thing  as  bribery  and  corrruption. 
)Serj.  Gapper.    Where  was  this  note  signed  ? 
Keating,  I  cannot  say  whether  it  was  signed 
•r  not ;  he  told  me  it  was  to  be  signed. 

Q.    Did  not  you  put  this  into  Egglestone's 
headf 
Keating,    No,  upon  my  oath,  I  did  not. 
Mr.  Brown.    Did  not  you  receive  money  to 
go  somewhere,  and  yoi^  and  he  went  and  spent 
the  money  ? 

Keating.  I  received  a  crown  to  go  to  Wool* 
wich. 

Q.  How  came  you  not  to  eo  to  Woolwich  ? 
Keating*  I  had  not  a  mind  to  go. 
Seij.  Gapper.   So  vou  had  a  mind  to  make 
Eg^^lestone  drunk  with  this  crown  ? 
Aeating.  That  is  a  different  case. 
Q.  Did  not  you  treat  him  ? 
Keating.  Yes,  I  did. 
.    Q.  What  reason  had  you  to  treat  him  ? 

Keating.  Because  he  had  no  money  of  his 
own. 

Serj.  Gapper.  So  you  had  a  crown  to  go  to 
Woolwich,  and  did  not  go. 
Keating.  I  did  not  go,  indeed. 

The  evidence  for  the  prisoners  bdng  gone 
through. 

Court.  If  the  jury  should  be  of  opuuon  thai 
the  gun  went  off  by  aocidenti  the  homicide 


most,  in  point  of  law,  be  either  manslaughter, 
or  chance-medley :  I  should  be  slad,  in  that 
case,  to  make  it  chance-medley ;  bat,  in  order 
to  that,  it  must  appear,  that  what  Mr.  AnnesJey 
was  doing  was  perfectly  lawful,  otherwise  he 
will  be  guilty  of  manslaughter. 

The  other  prisoner.  Redding,  had  certainly, 
by  virtue  of  his  deputation,  and  by  force  of  the 
acts  of  parliament  made  fur  tbe  preser?ation  of 
the  game,  authority  to  seize  the  deceased,  who 
was  clearly  acting  in  violation  of  those  Jaws. 
But  it  is  doubtful  whether  the  authority  of  a 
game-keener,  being  personal,  the  other  prisoneo 
acted  lawrully  in  assisting  him. 

The  Substance  of  the  Arguments  by  the 
Counsel  for  the  Prisoners,  viz.  Mr. 
Hume  Campbell,  Mr.  Serj.  Hay  ward, 
Mr.  Clarke,  Mr.  Wyrley,  and  Mr, 
Smith,  was  las  follows : 

My  lord,  although  a  game -keeper's  antho- 
rity  be  personal,  we  submit  to  your  lordship^ 
that,  as  the  deceased  was  confessedly  doing  an 
unlawful  act,  Mr.  Annesley's  catching  at  the 
string  of  the  net,  which  the  deceased  bad. 
thrown  away,  and  which  might  be  only  to  pre- 
vent its  falling  into  the  water,  was  not  such  a 
trespass  in  him,  as  will  alter  the  nature  of  tbe 
consequence,  and  make  that  manslaughter, 
which  appears  to  have  been,  in  fiact,  a  most  ua- 
fortunate  accident. 

We  humbly  apprehend,  my  lord,  that  it  is, 
not  necessary,  that  the  act  Mr.  Annesley  was 
about,  when  the  accident  happened,  should  be 
strictly  legal ;  if  it  was  an  act  of  an  indifferent 
nature,  not  an  unlawful  one,  we  hope  it  will  be 
sufficient  to  excuse  him  from  tbe  guilt  of  man- 
slauj^hter. 

it  a  man  throws  a  stone  into  a  place  of  pub- 
lic resort,  and  kills  another,  that  will  be  man- 
slaughter, because  tbe  act  itself  was  unlawful^ 
supposing  that  dismal  consequence  had  not 
followed  It. 

But  if  a  man  is  playing  at  bowls,  and  unde- 
signedly kills  another,  there,  as  the  first  act 
was  of  an  indifferent  nature,  tbe  law  will  not 
impute  the  accident  consequential  to  it  as  a 
crime. 

As  to  Mr.  Annesley's  entering  the  close  that 
belonged  to  Sylvester,  whatever  it  might  bs 
with  regard  to  him,  it  was  an  act  of  an  indif- 
ferent nature  with  respect  to  the  deceased,  who 
claimed  no  property  in  the  ground,  and  oonse- 
qoentl  V  had  no  more  right  to  be  there  than  Mr. 
Annesley,  unless  you  will  suppose  him  to  have 
had  the  owner's  consent,  which,  as  it  was  not 
proved,  mav  and  ought,  with  equal  justice,  to 
be  supposed  in  favour  of  the  prisoner. 

The  younff  man's  evidence  being  put  out  of 
the  case  (and  considering  the  manner  in  which 
he  contradicted  himself,  and  has  been  contra-> 
dieted  by  others,  what  be  says,  we  apprehend, 
ought  to  stand  for  nothing),  Mr.  Annesley's 
act  appears  to  be  no  more  than  stoopinfr  to  pre* 
vent  the  string  of  tbe  net  from  falling  into  tha 
river ;  in  doine  of  which^  suppose  a  pistol  had 
gone  off  in  his  pocket,  would  it  not  he  tbs 
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hardest  cMe  in  the  «n»rM,  to  a^r  thtd  this  aed- 
dent  should  make  him  guilty  of  manaUiigfater  ? 

Bat  allowing  it  necessary  that  the  aet  Mr. 
Annesley  was  doin^  most  be  lawful,  we  hope 
to  shew  yoar  lordship,  that  Mr*  Annesley's  in- 
terposition in  this  case  was  so. 

Tfae^e  are  two  acts  of  parliament  relating  to 
the  game  applicahle  to  this  case;  the  one 
made  in  the  S3d  and  SSd  years  of  Charles  3, 
chop.  S5,  and  the  other  in  the  4th  and  5th 
years  of  William  and  Mary,  ohaii.  Sd. 

The  first  recites,  that  ffivers  nisorderlv  per- 
nons,  laying  aside  their  lawful  trades,  betake 
themselves  to  the  stealine  of  conies,  hares, 
pb«asaDto,  partridges,  »nS  other  gai^  with 
nets  and  other  engines. 

For  remedy  whereolT  it  enacts.  That  all 
lords  of  manors  may,  by  writing  under  their 
•hands  and  seals,  anthori^e  nne  or  more  game- 
keeper or  game-keepers,  within  their  manors; 
who,  being  so  authoriEed,  may  Steize  such  nets, 
or  other  engines,  as  shall  be  u*ed  by.  toy  person 
or  pnrfions  prohibiM  to  keep  or  use  the  same. 

Then  it  Heclt^,  that  divers  idle,  disorderly, 
atod  mean  people  do  betake  themselves  to  the 
stealing  offish  oot  of  ponds,  and  other  several 
Waters  and  rivers,  tb  the  gMt  diatttage  of  the 
owners  thereof. 

Thereforeltentcis,  That  if  Any  persbn  or  per- 
MM  shnll  ose  a  easting- net  in  any  river,  Ace. 
without  the  consent  of  the  lord  or  owner  of  the 
mid  wMer }  and  bekigthereiof  convicted  before 
any  josiice  of  the  peaite,  shall  give  tiie  owner 
such  satisfkction  (toot  exieeeding  trieblie  damages) 
ab  tlie  Jnstice  ahall  appoint,  or  be  committed  to 
the  Boute  of  Oor^edftyta .  And  that  ft  shall  be 
lawfbl  Ibr  the  jostice  lb  dcfstroy  tSi  such  nets, 
or  other  engines,  wherewith  such  nffbnders 
•bnll  be  tak«n  Or  apprettended. 

The  other  act  ^parliament  redtes,  That  di- 
Ters  gefsd  and  necessary  htws  had  beeh  made 
for  ynesa  ration  of  the  gtteie ;  notwithstanding 
which,  or  for  want  of  the  du^  execution  thereof, 
the  ghrtie  had  beeta  very  hiudi  desthiyed  by 
ibany  idle  pe^mons,  who  afterward  betake 
themselves  to  robb^es,  boiglaries,  or  other 
Uke  offences,  and  negliBct  their  hwfnl  emfdoy  - 
ments, 

fW  remedy  >irheredff  it  enatrts,  That  no  por- 
ion  or  persons  shall  baVe  or  keep  Uny  net  or 
engine  Ibr  takteg  of  fish,  except  the  ow^er  or 
occupier  of  a  iTv^r  or  fi^Aery.  And  that  it 
•hall  beiawfttl  for  »UM  owner  or  occupier,  and 
airnad  every  other  ^[>erson  or  persons,  by  him 
Or  Ibem  finr  that  purpose  appointed,  to  seize, 
AeCain,  and  keep,  to  his  and  their  own  use  and 
«tes,  every  n^  or  etfgine  which  they  shall  find 
used,  or  m  She  cnst^y  or  possession  of  any 
peition  or  p)M<sons  whatsoever,  fishing  in  any 
yiver  without  the  eonMht^  the  owner  or  oc- 
eunier. 

Now  the  ^esti^n  which  yotfr  lordshtp  vnth 
iil)on  us  to  argue,  b.  Whether  a  peiten  thiiy 
authorized  under  fbese  acta  bf  parliament, 
beinfi;  resisted  in  the  ekcfcntion  of  his  offlco, 
canKmdtyiadI  any  oMxct  prison  to  Ids  assis- 
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Your  lordship  will  consider  we  arB^,__^ 
in  Ihrdttr  of  lift,  Und  therefore  will  coartras 
these  laws  in  the  most  beneficial  maniNr  fcr 
the  prisoner,  and  the  rather,  because  sock  en- 
structiott  will  tend  to  put  the  laws  theoHcifef 
in  force,  which  were  intended  for  seeuiiiiff  laca 
in  theur  property  from  the  violation  of  idhaad 
disorderly  persons. 

These  acta  suppose  the  ofiieoders  to  be  do* 
perate  people;  for  it  describes  them  to  be  wck 
as  afterwards  betake  themsdres  Is  robbmi 
andbniglaries;  and  likewise  supposes  (wbMii 
also  true  in  fiust)  that  they  ga  u  noHMis  H 
destroy  the  game. 

That  circumstance  seems  to  imply,  tktta 
gahie-keeper,  or  other  {>ersoo  duly  appoiatd, 
mav,  in  such  cases,  call  in  other  persons  to  fail 
assistance. 

To  construe  the  law  otherwise,  woaM  teoto 
it  ineffectual ;  fbr  it  is  absurd  to  snppost,  tint 
every  lord  of  a  manor,  or  owner  oi  a  flsbeiy, 
should  appoint  as  many  game- keepers  at  tbcks 
may  be  pertlbito  inclined  to  invade  bis  |i|^paty. 
This  wouM  entirely  tend  to  defeat  thesMOritJr 
intended  bV  the  law,  and  theHllbre  laita  amr 
be  agreeable  to  the  meanine'  of  the  lenishton. 

As  these  are  late  acts  df  pariiUnent,  it  ett- 
not  be  eJcp^cted  that  we  ^dnld  phidnde  am 
directly  in  point,  and  resolutions  of  tfie  jad|p% 
oti  the constniction  4f  Ihttte acts  inmit"*' 
tion. 

But  suppose,  u)^  soAe  of  the  ads  tif  |*- 
liament  made  againrt  smogglen,  aubBtertf 
the  revenue,  or  at  the  Common-law  a  ^i^iAaMii 
being  r^Med  in  the  ezecutioD  of  bis  olte,  im 
in  o&er  persons  b  the  neighbonrfaocMlton 
assistance,  and  mischief  tor  death  eiiiM| 
might  nM  those  persons  avail  themselmcf  v 
authority  vested  m  the  Officer  or  oonstkbK  to 
as  to  be  justified  in  what  &n^  do,  fbr  the  istfei* 
fest  support  and  execution  of  the  law  ? 

A  own  baa  midoubtedljr  aright  to  drive  aiNj 
cattle,  which  he  finds  damage  faisaot  is  m 
ground.  Suppose  then  he  should  dcdM  a 
stk-atageir  to  assist  him,  t»^n1d  the  owner  of  As 
tMe  midntain  an  acHoh  a^nst  the  tirtspr 
for  the  trespass  in  driving  his  cattle  ?         _^ 

Onppose,  in  the  prellebt  kaae^  the  <l««^ 
h|id  not  unfortunately  been  killed,  and  W 
brought  an a<^on agaStMt  the priaoneA faif 
assault,  might  not  the  d^ltodanto  (boe  of  ma 
wss  gatt)e-kebper)have  pifeaded  HfeMW,  ff 
justified  undier  the  adt  of  pariitoait  f  m 
surely,  whattoV^r  hi  plettditog  wouM  bate  toto  ft 
justification  in  such  a cateaa  ttds,  will  bei«- 
ficient  excuse. 

But  we  apprehend,  ttM^n  kfi'^^sMwhcntto 
}M tbakte  tmM/k  pimidhiMb %y  ji^asjfcrf 
the  peace,  whoever  sees  a  person  oonuaiVf 
Utx&  ah  mta^,  bte  aVlMIt,  vrtttdtftkoy^^ 
cial  authority,  to  takb%i&  n^,  attd  ^^^^ni^ 
together  with  the  IniiMidM^t  of  hfc  '^^^ 
before  a  justice,  in  order  to  hisconriciioo^ 

ihA  wtiwvdt  ^iMimayftt  iUi|mu^  < 

*  Vftis  wka  hdt1^,t«feilA*s  1*bdd,  tottf 
esses,  teape  iM  ikfl^ittltir)  tVr,  mtm 
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th<msel?e«  to  be  diseorered,  tbey  would  jMrdly 
•tiy  till  the  ol>9erTer  oooM  reaort  to  a  proper 
amnoritj ;  and,  being  mean  and  anknown  per- 
MM,  might  never  afterwards  be  foond. 

£?en  the  joune  man  who  was  so  rcry  fhr- 
ward  Hi  givmg  ms  e?idenoe,  admits  that  his 
fttber  and  he  were  actaally  Ashing,  that  is, 
committing  an  offence  against  these  acts  of 
parliament ;  that  Redding,  who  bad  a  legal 
avtbority,  came  up  first  to  the  deceased,  and 
deoMUided  the  net ;  that  the  deceased  refined  to 
delirer  it ;  and  that,  whilst  they  were  struggling 
for  the  net,  Mr.  Annesley  came  op  and  snatched 
atit 

Upon  the  wliole,  we  hope  Mr.  Annesley 
iha  well  warranted  to  go  to  Redding's  assist- 
ance ;  and  that  the  unhappy  accident  that  felt 
out  at  that  time,  shall  not  be  imputed  td  him  as 
a  crime,  but  construed  to  be  no  more  than 
cbaaoe-medley.* 

The  SoBSTAXcB  of  the  Amuismtb  by  the 
Counsel  for  the  t^rosecutor,  viz.  Mr. 
Serj.  Gapper,  Mr.  Serj.  Wynne,  Mr. 
Brown,  and  Mr. , Johnscte,  was  as  fi>]- 
lowa: 

My  lord,  the  counsel  for  the  prisoners  have 
aodertaken  to  justify  under  two  acta  of  par- 
liament. 

As  to  the  32d  and  9Sd  of  Charles  S,  we  beg 
leave  to  observe,  that  the  daose  empowering 
l«rds  of  manors  to  appoint  game»kdepers,  witn 
antbority  to  seize  nets,  does  not  extend  to 
fisheries.  The  clause  which  relates  to  fishii^, 
only  directs  that  the  ofienders  shall  be  punished, 
apon  conviction,  before'hjostkTe  of  peace;  but 
dbM  not  empower  any  one  la  Seize  either  them 
or  their  nets.  The  regular  wliy,  tmdoubiedly, 
IB  to  lay  a  edmplaint  before  a  justice  of  the 

Cee,  who  is  to .  grant  his  warraat  for  appi%* 
iding  the  offender,  and  then,  upon  tonvictiOD, 
he  may  destroy  the  net.  Besides,  it  was  aworn 
by  old  Redding,  that  this  was  his  fishery;  if 
•o»sirMui  Dblbch  had  no  authority  at  all  to 
appoint  a  game*  keeper  to  take  care  of  it,  and 
cottsefiMiifly,  ^(cbtlie  dbputadon  itself  is  void. 

But  if  it  was  dot  void,  yet  still  the  power  is 
personal,  and  cannot  be  delegated  to  another, 
Ml  therefore  iftttinot  Serve  to  exMse  Mr.  Ao- 
nesley,  who  appears  to  have  acted  offidousty, 
^Mthiaat  being  «)klled  tipon  hj  any  to#y. 

As  to  the  other  act  of  parliament,  the  4th  and 
3lh  «r  Willittm  %tA  MaH)^,  that  n^  ways  relates 
to  gaine^ceepeM;  but  '<m?y  empowers  the 
twiMiv  or  <oocsrpiehi  ^fifiMberita,  ^  persons  by 
them  for  liiat  tMWtwSe  a^potall»d,  to  s^e  tha 
aels ;  so  that  this  power  w  confined  to  old  Red- 
ding himself,  and  It  does  not  appear  he  has  ap- 
MiM  aither  6f  the  prisoners ;  and  the^- 
iwe,  as  they  had  no  authority  at  all,  they  were 
flfes(MMrs,  and  'oMt  answer  fbr  tb)e  oonse- 
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^  Bea  LMi^*8fihi»1[||is*8  flelui  ofthetJrown, 
book  1,  c.  S9,  s.  8.    Sea  also,  bs  to  the  duei- 

fitou  htare'fntfde,^a  otMmtloiiglii  Buit'sH. 
Cr.  ch.  d,  s.  dt. 


As  to  the  'lib^l  eonstrwitkili  of  the  tets  of 
parifaiment,  vrhich  the  gentlemen  contend  for, 
we  My,  that,  at  the  oomrtion  law,  every  man 
bad  a  r^t  to  fish  in  rrrers ;  and  coiisequently 
= those  statutes  are  an  abridj^ent  of  the  common 
law,  and  therefore  to  be  strictly  oonstrued.  By 
the  same  role  of  construction,  which  they  in- 
sist upon,  any  man  may  claim  a  right  to  comtf 
every  day,  and  search  another's  house  for  nets 
and  engines  for  destroying  of  game.  But 
what  murders,  besidea  other  inconvenience?, 
must  be  the  consequence  of  such  an  unlimited 
power,  we  leave  all  the  World  to  judge. 

We  admit,  that  this  is  a  new  case,  and  there* 
fore  the  cases  put  of  a  constable,  whose  office 
is  as  ancient  as  any  in  the  kii^om,  are  by  n6 
means  paralleh  We  insist,  therefore,  that  the 
prisoners,  at  least,  Mr.  Annesler,  having  been 
wrong- doers,  must  answer  for  the  consequence, 
which  being  the  death  of  one  of  his  majesty*a 
subjects,  make  them  guiltv  of  manslaughter, 
supposing  the  gun  went  oflr  by  accident. 

Then  Mr.  if ama  Campbell  mid  in  feply : 

My  lord,  I  beg  leave  to  trouble  you  with  a 
few  words,  on  behalf  of  the  unhappy  gentleman 
who  stands  charged  before  you  with  a  crime 
which  affects  his  life. 

If  that  consequence  was  the  motive  for  tha 
charge,  be  may  rely  upon  the  justice  of  this 
court  as  his  security ;  to  your  justice  be  has 
surrendered  bimseir,  and  equally  trusts  in  that 
and  his  innocence. 

In  arffuiuff  the  point  now  before  the  Court, 
I  may  take  it  for  granted,  that  the  gun  went 
iffPhf  accident,  without  Mr.  Annesley *8  know- 
ing it  ^  and  only  consider,  whether  his  inter- 
posing  to  assist  Redding  was  or  was  not  lawful. 

My  lord,  I  take  it  for  a  general  rule,  that  all 
persons,  on  request,  not  only  may,  but  are 
bound  %  their  duty  and  allegiance,  to  assist 
legal  omcen  in  the  execution  of  their  duty. 

I  rfiall  not  repeat  any  of  the  evidence ;  the 
Court  will  remember,  that  a  request  of  tha^ 
game-keep^'s,  or  what  amounts  to  such,  has 
been  proved. 

I  mentioned  (be  case  of  a  constable,  which 
the  gedttemen  of  the  other  side  endeavour  to 


sitions ;  but  insist,  that  Ms  power  does  not  arisb 
from  m  antiquity,  hut  firom  the  legality  of  hlft 
office. 

A  gsfme-kveper  is  a  legal  officer,  paftlculitrly 
appoii](ted  under  the  acts  ofparliament  fur  thb 
preservation  df  the  game :  He  is  for  that  pvtt* 
pose  fully  "etnpowtfml  to  .put  the  hiws,  relatin|^ 
to  the  gatne,  m  execution :  nobody  can  lefialty 
resist  him,  and  consequently  the  deoeiMetfana 
his  8Un  were  doubly  criminal  ;  first.  In  breaking 
the  latr,  and  iben  m  resisting  the  legal  officei^ 
who  came  10  put  (hat  law  in  force. 

What  did  Mr.  Annesley  do  in  this  casef  Ifth 
stooped  to  take  up  the  net,  which  the  deceased 
had  uiflawfuDy  thrown  Into  (he  water,  to^r^ 
TMt  thegtutne-ke^per  fkom  aeiadng  it. 
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Eggl6BiMie  h»d  abtndoiiedl  Jt ;  »nd  will  any 
one  maintaio,  that  when  a  tretpmer  throws, 
away  the  iDstriiineiit  of  bis  crime,  it  is  unlawful 
ja  another  person  to  take  it  up  ?  Nay,  the  as- 
sistant of  biDi  to  whom  the  statute  giires  it  ? 

They  say  a  man  may  as  wdl  go  every  day 
into  people's  houtfes,  under  pretence  of  search- 
ing for  nets^  &c.  No,  they  cannot  do  that  by 
law :  every  man's  house  is  nis  castle ;  and  the 
law  has  provided,  that  he  shall  not  be  molested 
there  without  a  special  authority.  Nor  is  there 
the  same  reason  for  that,  as  there  is  for  aeizing 
offenders  in  the  actual  comttussion  of  the  oN 
fence.  The  r^ry  c^e  they  put,  implies  the 
offender  may  be  found  and  come  at  by  ||ie  or^- 
dinary  forms ;  but  in  th^  other,  he  may  not  be 
known,  and  will  bardlv  stay  till  you  app)j(  for 
a  warrant  to  apprehend  him. 

So  that  the  necessity  of  the  thing  malces  that 
reasonable  and  lawful  in  the  one  case,  which, 
for  want  of  that  necessity,  is  not  so  in  the  other. 

That  a  special  authonty,  my  lord,  is  not  UiOp 
eessary  in  all  cases,  will  hardly  be  disputed ;  a 
constable,  if  the  law  is  broke  in  hitf  presence, 
may,  by  virtue  of  his  general  power,  Uke  cog- 
Oizance  of  the  offence,  and  arrest  the  offender. 

In  the  present  case,  the  game-keeper,  wba 
Is  a  legal  officer,  and  in  nature  of  a  constable 
for  this  particular  purpose,  saw  the  deceased  a- 
fishing,  and  consequently  had  a  right,  without 
any  special  warrant,  to  seize  him,  and  when 
resisted,  to  call  Mr.  Annesley  to,  his  assistance. 

It  is  said,  the  acts  of  parliament,  are  an 
abridgment  of  the  common  law,  and  therefore 
should  be  construed  strictly.  My  lord,  no  ibaa, 
by  the  common  law,  had  a  right  to  fish  in  an- 
other's property.  It  was  an  offence  ai  the 
common  law ;  it  is  <  malum  in  se ;'  and  the 
statutes,  that  have  been  mentioned,  only  make 
that  offence  punishable  by  a  justice  of  peace  ; 
as  they  tend  therefore  to  secure  the  property 
which  a  roan  had  at  the  common  law,  they  are 
an  JBiddition  to  the  common  law,  ^ing  a  pn- 
Dishment  for  the  breach  of  law ;  and  therefore 
to  be  so  construed,  as  will  best  answer  ao  sa- 
lutary an  end. 

If  it  is  a  new  case,  as  the  genflemen  seem  to 
lay  a  stress  upon  it,  let  us  consider  what  will  be 
the  consequence  of  your  lordship's  determina- 
tion, if  it  snould  he  against  us. 

The  law,  my  lord,  1  apprehend,  will  become 
Tain  and  idle ;  for  if  offenders  get  together  in 
any  number,  it  will  be  impossible  ^r  a  game- 
keeper to  restrain  them. 

Nay,  my  lord,  the  law  itself  will  become  a 
•nare  to  all  who  have  not  the  act  of  parliament 
in  their  pocket,  to  tell  them  they  must  not  in- 
terfere ;  tor  suppose  a  person,  legally  appointed 
under  an  act  of  parliament,  going  to  do  his 
duty,  is  resisted,  can  it  be  imagined  that  his  fel- 
low-servant, his  neighbour,  or  his  friend,  would 
not  think  himself  justified,  nay  bonnd  to  assist 
tiim,  when  he  sees  his  authority  thus  trampled 
vpon?  "^  * 

At  most,  my  lord,  it  could  be  only  an  impru- 
dent act  in  Mr.  Annesley  to  interpose ;  but  we 
hope  your  lordship  will  not  construe  it  to  be 


auefa  an  unlawful  act  as  will  make  him  a  tres- 
passer, a  Q  d  so  ^ailty  of  manslaughter. 

Your  lorikhip  will  please  to  observe,  that  it 
depends  entirely  on  the  credit  of  Eggiestone, 
whether  this  gentleman  did  any  thing  or  not. 
Before  your  lordship  directs  the  jury  as  to  this, 
it  is  my  duty  to  acquaint  your  loraahip,  that 
there  is  an  indictment  on  the  coroner's  inquest, 
and  likewise  an  indictment  on  the  black  act, 
against  the  prisoner  Mr.  Annesley. 

Court*  That  is  for  shooting  roalicioualy : 
But  there  is  no  evidence  tending  that  way. 

Seij.  Gapper.  My  lord,  we  desire  to  call 
some  evidence  to  support  the  character  of  Joha 
Egglestone. 

Q.  For  what?  We  hare  called  no  witneia  to 
impeach  it. 

Courts  Bare  you  not  examined  every  wit- 
ness that  has  appeared  to  the  boy  *s  character  f 
If  you  could  have  called  more,  it  is  to  be  sup- 
powd  you  would  bare  done  it 

John  Gardner  sworn  i 

$erj.  n^ayie.  Do  y^n  know  this  ymrag 
Eggleskoue? — Oitrdner^  Yes. 

^erj.  Wifnne.    How  long  have  you  kiMiwa 
him  ? — Gardner,  Seven  or  eight  years. 

Serj.  W^nt,  What  is  he,  as  to  his  hooesly 
and  veracity  P ' 

Gardner.  He  is  like  other  boys,  sometimes 
good,  sometimes  indifferent. 

I^ij.  Ifynnf .  I  do  not  mean  as  to  a  little  on* 
luckhiess':  But  do  you  think,  from  his  general 
behaviour,  that  he  would  forswear  himself  f 

Gardner,  'So,  1  do  not  think  that  he  woold. 

Thomas  Sjflvetter  sworn. 

Seij.  Wynne,  Do  you  knowtfais  Bgglestoae  F 

T.  Sylvetidr,  Yes,  I  have  Imowa  him  aboot 
three  years^  he  lived  by  me  at  a  hatehePs. 

Seij.  Wynne,  What  was  he  as  to  his  cba- 
aoter  and  behaTioor  ? 

T.  Syhesier.  He  was  sometimes  idle  and 
given  toplay; 

Serj.ll^ttae.  Do  yen  think  he waaM  for* 
swear  himself? 

T,  Sylvester,  No,  I  do  not  think  he  weohL 

Samuel  Sylvester  called. 

8erj.  Wynne.  How  long  have  yoq  Imovi 
thia  boy  ? 

S,  Sylvester.  I  have  known  this  boy  a  gosd 
while. 

Seij.  Wynne.  What  is  his  general  charader; 
do  you  think  he  would  forswear  himself? 

S,  Syhester.  I  have  had  no  oonvermtiM 
witli  him,  so  I  do  not  know  what  he  is. 

William  Palmer  sworn. 

Serj.  Wynne.  Do  you  know  young  Egglc- 
stone? — Palmer.  Yes. 

Seij.  Wynne.  How  long  have  you  knova 
him? 

Palmer,  I  have  known  him  as  long  as  I 
have  known  any  person  of  bis  age :  He  eame 
of  very  honest  parents. 

Serj.  Wynne.  Do  you  think  he  wooM  At* 
swear  himself. 
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Palmer,  I  do  not  think  he  would  fort  wear 
bimself. 

Q.  Upon  your  oath,  do  you  not  think  be  is 
much  addicted  to  lying  ? 

Fahntr,  Why,  that  is  not  taking  a  false  oath. 

Patrick  Lawler  sworn. 

Serj.  Wynne,  Do  you  know  Paul  Keating? 

Lawler,  I  Kave  known  him  ever  since  the 
18th  of  March  last. 

Q.  What  is  his  general  character? 

Lawler.   I  do  not  know  his  general  charac- 
ter ;  but  I  know  he  has  behaved  very  bad  of 
late. 

.  Q,  Did  you  never  offer  him  any  money  to 
Iteep  out  of  the  way,  and  not  appear  at  this 
trialf 

Lawler.  No,  not  I ;  but  he  said  be  would 
give  them  a  Rowland  for  their  Oliver. 

Q.  Do  you  know  what  he  meant  by  thai  f 

Lawler.  No ;  only  that  he  said  if  my  lord 
.Anglesea  did  not  give  htm  money,  be  would 
turn  evidence  on  the  other  side. 

Q.  What  did  vou  think  he  meant,  when  he 
•aid,  if  my  lordf  Anglesea  did  not  give  him 
money,  he  would  turn  evidence  on  the  other 
side  ?  Why  surely  my  lord  is  not  concerned  in 
this  prosecution!  But  praji  Sir,  you  have 
£iven  a  bad  account  of  Mr.  Keatmg,  how 
came  you  and  he  acquainted  ? 

Lawler.  This  Keating  and  1  came  over  to- 
gether from  Ireland  in  the  same  ship ;  he  told 
me,  there  were  some  evidences  on  board  that 
vere  coming  over  to  swear  away  my  lord  An- 
glesea's  estate :  said  he,  there  are  three  women 
and  two  men,  and  I  have  discovered  the  whole 
thing,  how  they  are  bribed  to  come  here ;  and 
if  I  come  to  Liondon,  said  he,  1  will  give  my 
lord  Anglesea  an  account  of  it. 

Q.  Pray,  Sir,  tell  us  what  became  of  Keat- 
ing when  be  came  to  town  ? 

Lawler,  Soon  aAer  he  arrived  he  found  me 
out,  and  so  I  told  Mr.  Jans  I  tboQgbt  he  might 
depend  upon  this  man,  because  I  bad  seen  bim 
in  Bristol;  said  I,  I  speak  to  you  about  this 
man  out  of  charity ;  for  he  is  very  poor:  then 
•ays  Mr.  Jans,  Let  him  go  to  the  White- 
Horse  in  Piccadilly;  and  then  he  wanted 
clothes  and  money ;  and,  says  he,  If  they  do 
not  give  me  clothes  and  money,  I  will  swear 
that  the  earl  of  Anglesea  was  to  give  a  note 
to  young  Egglestone  to  swear  upon  this  trial. 

Q.  What  do  you  think  he  meant  by  his 
giving  a  Rowland  for  an  Oliver  ?  Whether  it 
respected  this  cause,  or  related  to  my  lord  An- 
glesea's  estate  P 

Lawler.  I  cannot  tell  what  he  meant. 

Then  the  Court  proceeded  to  sum  up  the 
«?ideoce  as  follows : 

Gentlemen  of  the  jury,  the  prisoners  at  the 
bar,  James  Annesley  and  Joseph  Redding, 
stand  indicted  for  the  wilful  murder  of  Tho- 
mas Eij^glestone,  by  giving  bim  one  wound  on 
the  lelt-side  of  the  belly,  in  the  parish  of 
Staines,  of  which  he  instantly  died :  the  in- 
dictment sets  forth,  that  Annesley  fired  the 


gun,  and  gave  the  wound,  and  that  Redding 
was  assisting  and  abetting  bim  in  the  doing  of 
it :  and  they  stand  a  second  time  indicted  oa 
the  coroner's  inquest  for  the  same  murder; 
and  there  is  another  indictment  against  th% 
prisoner^  Anaeslev,   for  feloniously,  wilfully, 
and  maliciously  snooting  this  man,  against  tfa« 
statute  of  the  nintli  of  king  George  the  first. 
The  first  evidence  that  is  cdled  by  the  prose- 
cutor is  John  Egglestone ;  be  says  his  father 
and  he  went  a- fishing  up  the  river,  till  they 
came  to  Samuel  Sylvester's  ground ;  that  tfiey 
bad  a  net,  and  the  string  of  the  net  was  about 
his  father's  arm ;  that  when  they  got  about 
the  middle  of  the  field,  they  saw  the  nrisonera 
coming  up ;  that  Redding  came  up  nrst,  and 
went  to  lay  hold  of  the  net,  and  his  father 
threw  the  net  into  the  river,  about  two  yards 
from  him ;  and  that  Annesley  then  came  u^ 
and  said.  Damn  your  blood,  deliver  your  net, 
or  you  are  a  dead  man,  and  fired  directly :  and 
that  he  shot  him  near  the  bottom  of  the  belly 
on  the  left-side;  that  his  father  said,  Yoa 
rogue,  what  have  yon  done  ?    1  am  a  dead 
man ;  that  he,  the  witness,  took  a  knife  out  of 
bis  pocket,  to  cut  the  strinpf  of  the  net  from 
his  father's  arm,  and  leaped  into  the  river,  and 
dragged  the  net  to  the  otner  side  of  the  river  ; 
and  that  Annesley  said.  The  ro^ue  has  got 
his  net,  let  us  ^o  on  the  other  side ;  that  no 
saw  Bettesworth,  Fisher,  and  Bowles,  on  the 
other  side  of  the  river,  and  told  them  be  her 
lieved  his  father  was  dead ;  that  tbey  came 
over  the  river,  and  advised  bim  to  get  a  sur- 
geon ;  upon  which  he  went  to  one  Charles 
Cole,  but  he  did  not  come:  that  then  be  went 
for  Russel  the  constable,  to  aearcli  for  the  pri» 
soners,  and  says  they  found  the  prisoner  An- 
nesley' in  a  place  about  five  or  six  foot  above 
the  floor,  in  an  out-house,  upon  some  rubbish ; 
that  they  carried  him  to  the  Round-house  ; 
that  he  staid  there  all  night,  and  the  next  day 
they  carried  him  to  Hounslow :  he  says  the 
gun  was  cocked,  but  be  cannot  tell  when  be 
cocked  it :  be  says  sir  Thomas  Reynell  came 
into  Hounslow  while  they  were  tliere;   and 
that  by  his   order  they  went  to  the  Grey- 
hound at  Laleham ;  and  that  one  Lane,  Ches- 
ter's son-in-law,  offered  him  100/.  a  year^ 
that  Mr.  Annesley  said  he  had  not  100/.  e 
year  to  give  him,  for  he  had  more  to  provide 
for ;  but  he  might  have  50/.  a  year,  if  be 
would  not  come  against  bim :  be  said  be  bad 
no  conversation  with  one  Duffell,  but  that  he 
had  with  Dalton ;  he  says,  he  has  sometimes 
dined  at  Williams's  table ;  and  that  he  did  not 
tell  Paul  Keating  he  was  to  have  800/. 

The  next  witness  that  isprodnced  it  Joha 
Bettesworth :  he  says,  that  Egglestone  and  his 
son  were  in  Sylvester's  ffround,  on  the  other 
side  of  the  river,  and  he  saw  the  orisoneis 
come  out  of  Reddmg's  ground  into  Sylvester'i^ 
and  when  they  were  in  the  middle  of  the 
ground  they  ran  afler  them :  he  says,  Joseph 
Redding  was  too  nimble  for  Egglestone's 
father ;  but  whether  he  had  him  by  the  ooUar, 
he  cannot  say :  he  says,  that  the  gun  wtDt 
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off  aooo  aiUf  Bfr.  Aiueiley  came  up  to  old 
Egglestone:  he  sayt,  heiaw  the  smoke  and 
lire  of  the  gun ;  and  came  up  sooo  after  £g;le- 
stone'f  fauier  wan  shot.  He  says,  he  and 
Fisher,  and  Bovrles,  crossed  the  water ;  and 
that  Annesley  and  Reddinff  ran  avray ;  that 
Egglestone  was  not  quite  dead  when  he  came 
o?er,  but  was  not  able  to  speak ;  and  says, 
he  saw  the  net  on  the  other  side  of  the  ri?er : 
be  says,  there  was  a  place  in  a  wash-house, 
about  six  foot  from  the  ground,  and  there  they 
found  Mr.  Annesley  ;  that  it  is  a  ^ace  where 
they  put  hoops,  and  other  rubbish :  he  says, 
that  when  Mr.  Annesley  was  taken,  he  stud, 
he  wished  to  be  killed)  m  being  instrumental 
in  the  taking  away  an  mnocent  man's  life. 
That  about  half  an  hour  before  this  accident 
happened,  he  saw  Mr*  Annesley  offer  to  shoot 
at  a  crow. 

John  Fisher  is  called  next;  he  savs,  he 
saw  young  Redding  in  the  ground  with  ano- 
ther man ;  but  cannot  say  that  Annesley  is  the 
man ;  and  that  he  saw  there,  two  men  running 
after  Egglestone  and  his  son;  that  Redding 
laid  his  nand,  he  thinks,  on  Egglestone's 
shoulder ;  and  there  was  a  sort  of  a  scuffle  be* 
tween  them ;  and  he  that  carried  the  gun  ear- 
ned it  in  a  form  to  shoot ;  and  he  that  carried 
the  gun  was  yery  near  Egglestone  when  the 
gun  went  off:  and  he  says,  he  saw  Joseph 
Bedding,  and  the  other  man,  go  away ;  and 
he  says,  he  was  at  this  time  169  yards  off.  It 
•eems  the  ground  has  been  measured,  and  that 
is  the  reason  they  are  so  particular  in  it :  he 
•ays,  E^lestone  bad  money  offered  him  in 
his  hearing ;  he  would  have  had  a  hundred  a 
year;  but  Mr.  Annesley  said,  he  could  not 
gi?e  him  an  hundred  a  year,  for  he  had  other 
people  to  do  for :  but  he  would  giro  him  fifty ; 
and  that  Egglestone  afterwards  said,  he  would 
not  sell  his  father's .  blood ;  and  he  said,  that 
Eggl^tone  afterwards  told  him,  he  believed 
the  gentleman  did  not  do  it  vrilfully  ;  but  tha^ 
the  hoy,  being  afterwards  asked  how  he  could 
swear  against  the  gentleman,  when  he  had  said 
lie  believed  he  did  not  do  it  wilfully ;  he  ssid, 
he  did  not  remember  any  thing  of  what  he  had 
said  to  him;  and  he  says  he  has  been  in  the 
Mme  story  aver  suiee  the  accident  happened, 
fnecnting  that  one  time. 

Tne  next  witness,  gntlemen,  is  Samuel  Syl- 
vester ;  and  he  says,  when  Mn  Annesley  came 
out  of  that  place  where  he  was  found,  be 
trembled  very  much:  he  says,  he  rents  this 
land  of  one.Siiders,  who  took  it  of  Redding's 
fikther:  he  says,  Egglestone  used  to  work 
sometimes  with  his  uSbfit  ih  the  business  of  a 
jaurpenter,  hot  that  he  has  lived  some  time  at 
the  WUte  Heise,  in  Piccadilly. 

This  is  the  substance  of  the  evidence  for  the 
pcQsecntor. 

The  prisoner  Mr.  Annesley,  ia  his  own  de- 
fffooa^  says,  that  be  is  very  sorry  for  the  ac- 
jqident  that  has  bspnened ;  that  these  persons 
were, poaching  in  the  manor  that  belongs  to 
aur  John  Dolben ;  that  they  did  go  up  to  them, 
hut  jihat  yon  cannot  suppose  he  had  any  spite 


against  a  man  he  never  saw  in  his  life  ;  he  nvs 
that  he  had  a  gun  in  his  hand,  and  that  the 
gun  went  off  by  accident.  The  other  prissner 
Redding  says,  be  is  game-keeper  to  sur  John 
Dolben  ;  that  he  saw  these  men  fishing,  and 
went  to  take  the  net ;  that  he  heard  the  goa 
flo  off,  and  saw  the  man  fall  down,  and  Uien 
be  said  to  Mr.  Annesley,  Lord  Mesa  om,  I 
hope  you  have  not  killed  the  man !  and  that  it 
was  done  accidentally. 

To  prove  their  case,  they  called  the  follow* 
ing  witnesses.    The  first  is, 

Mr.  Staples ;  he  saya,  this  is  sir  John  Dol^ 
ben's  manor,  and  that  he  has  held  eouits 
there. 

The  next  witness,  gentlemen,  wasThomss 
Burlingson,  and  he  proves  a  deputation  of  the 
second  of  Jnly  1741,  ftom  dr  John  Dolben  to 
Joseph  Redding  the  younger,  and  thereby  h^ 
is  appointed  his  game- keeper,  to  seize  the  nets 
&c*  of  any  person  who  shall  destroy  anv  game, 
or  fish,  in  nis  manor ;  and  in  the  book  which 
is  kept  for  the  entry  of  these  things  lor  tbe 
county  of  Middlesex,  it  appears  that  tbe  entry 
was  made  the  S9th  of  January,  1741,  which 
was  before  the  eommitting  of  this  fact. 

Then  Redding,  the  father  of  Joseph  Red- 
ding, is  called,  and  he  sa^s,  the  fishery  bdoQgs 
to  sir  John  Dolben,  who  is  lord  of  the  manor  ; 
that  he  lett  the  ground  called  Hare  Head  to 
Sanders ;  and  that  the  same  is  now  in  the  pos- 
session of  Sylvester,  lliat  he  himself  was  in 
Chantry  Mead  (which  is  next  to  the  Hare 
Mead)  when  this  accident  happened:  t that 
when  he  came  up  to  them,  his  son  said,  he 
was  afi^  the  man  was  killed,  and  asiced  An- 
nesley how  he  came  to  do  it  ?  To  which  An- 
nesley answered,  He  did  not  think  of  tlif 
gun's  going  off;  he  says,  they  seemed  very 
much  troubled  and  concerned:  being  asked 
the  position  of  the  gun  when  it  went  off,  he 
says,  Mr.  Annesley  held  the  gun  in  one  hand, 
and  that  it  hung  down  by  his  side. 

The  next  witness,  gentlemen,  is  William 
Duffell ;  and  he  says,  that  some  boors  after 
the  accident  happened,  John  Egglestone  came 
into  bis  house ;  and  the  man  that  brought  him 
to  his  house,  desired  him  to  speak  the  truth ; 
and  the  account  the  boy  gave  at  that  time  was^ 
that  Redding  came  up  to  his  father,  and  de> 
manded  the  net,  and  that  his  fiuher  said  he 
should  not  have  it,  and  threw  it  into  the  river; 
that  then  Mr,  Annesley  came  up,  and  thegmi 
went  off,  and  his  fiither  was  shot.  He  snyi^ 
that  Abraham  Egglestone  particularly  aa&d 
the  boy  whether  be  saw  Mr.  Annesley  pull  Ike 
trigger  of  the  gnnf  And  that  he  said  be  oouM 
not  tell ;  that  then  he  asked  him  if  there  were 
any  words  between  them  ?  And  he  said.  No ; 
that  then  this  witness  said,  it  was  a  stienp 
thing  that  Mr.  Annesley  should  shoot  km 
father,  and  have  no  words  with  him :  that  betn|r 
asked  in  what  manner  the  gun  was  held«  1^* 

glestone,  with  a  stick  which  he  hail  in  hp 
and,  shewed  them  in  what  manner  Mr.  Aflr 
nesley  held  tbe  gun :  he  says  the  stick  was  m 
hand;  hanging  down  by  h^  aide.  He  9y% 
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that  Eg^lestone  then  was  asked,  if  he  thought 
Aooesley  did  it  wilfnUy,  and  that  lie  said  be 
oould  not  tell.  Being  asked  as  to  the  boy's 
character ;  he  saya  he  has  but  an  indifferent 
character,  that  he  cannot  speak  in  the  praise 
of  bim,  and  has  heard  bis  father  often  com- 
plain of  him. 

The  next  evidence  is  John  Dalton  ;  and  he 
says,  that  the  next  day  after  the  accident,  he 
went  to  Laleham,  and  there  Egfglestone  told 
him,  he  believed  it  was  an  accident,  and  not 
done  designedly.  He  says  the  ^v  has  but  an 
indifferent  character,  but  believes  he  would  not 
forswesr  himself. 

The  next  witness  is  Richard  Chester,  afid 
he  says,  that  he  asked  the  boy  at  Laleharoi 
whether  it  was  accidental  or  wilful;  and  that 
be  said  he  believed  it  was  an  accident;  for  he 
did  not  believe  any  gentleman,  in  cool  blood, 
would  designedly  shoot  another  ;  be  savs  he 
bad  a  whip  in  bis  hand,  and  desired  £srgle- 
alone  to  shew  him  how  Mr.  Annesley  held  the 
l^in ;  that  he  took  tbe  whip  in  his  hand,  and 
shewed  him ;  that  he  held  it  in  his  band, 
banging  down  by  bis  side ;  and  be  says  he 
saw  Egglestone  speak  to  Mr.  Annesley  ;  that 
be  shook  hands  with  him,  and  drank  a  glass  ^ 
of  wine,  and  said  he  did  not  think  he  did  it  de- 
signedly. 

Mr.  raterson  was  then  called  to  prove  what 
the  boy  said  before  the  coroner ;  but  his  exa- 
mination being  taken  down  in  writing,  I  did 
not  think  proper  to  allow  of  parole  evidence. 

Then  Mr.  King  the  coroner  was  called  ;  and 
be  produced  the  minutes  of  the  depositions, 
taken  the  4th  of  May  at  Laleham,  bsfore  tbe 
inquest.  The  minutes  have  been  read,  by 
wbich  it  appears  that  Egglesione  de))osed,  that 
as  bis  fiither  and  he  were  fisbinff  in  nylvester's 
flpround,  Redding  came  op,  and  laid  hold  of  his 
mther,  and  demanded  his  net,  which  his  father 
refused ;  that  then  Annesley  came  up  and 
said,  "  Damn  your  blood,  surrender  your  net, 
or  jov  are  a  dead  man;"  that  he  held  up  his 
piece  against  his  shoulder,  and  shot  him  di- 
rectly: and  his  father  said,  **  You  rogue,  you 
bare  shot  me,  1  am  a  dead  man.''  And,  gen- 
tlemen, his  deposition  before  the  coroner  like- 
wise says,  that  when  he  saw  his  father  was  siiot, 
he  look  bis  knife,  and  cut  the  string  of  the  net ; 
and  Ibal  then  Mr.  Annesley  went  to  strike  him 
on  the  head,  with  the  butt  end  of  the  g^n.  And 
be  swears  in  his  deposition,  that  he  was  not 
ofiered  any  money  by  any  body.    Then  they 

5 reduced  Mr.  Eusebius  Williams,  and  be  says, 
ohn  Fisher  told  hiii),  that  John  Egglestone 
bad  said  he  did  not  believe  Mr.  Annesley  killed 
bis  father  wilfully,  but  that  it  was  done  by  ac- 
cident. 

Then  James  Bethune,  a  surgeon,  is  pro- 
daced,  and  he  says,  he  saw  the  m>dy  ;  that  he 
examined  and  probed  the  wound ;  and  he  says 
it  was  an  inch  and  an  half  below  the  ridge  of 
tbe  hip-bone,  and  an  inch  and  an  half  wide ; 
and  that  when  he  put  his  tnstrumast  downwards 
it  woold  not  go  m  ;  ^ut  it  would  go  in  when  . 
the  probe  was  pnt  upwards,  or  cros^tbs  bf lly. 
VOL.  XVII. 


.The  next  witness  is  John  Perkins,  a  surgeon : 
he  says  he  opened  the  body  the  4th  of  May,  to 
be  inspected  by  the  coroner's  inquest;  and 
there  was  a  wound  an  inch  and  a  half  diameter. 
He  put  in  his  probe  seven  or  eight  inches,  and 
found  the  wound  a  little  horizontal,  about  an 
inch  and  a  half  below  the  hip-bone;  be  says 
there  were  blisters  on  the  other  side  of  tbe  body, 
and  they  were  fo^  or  five  inches  higher  than 
the  wound.  Mr.  King  savs,  that  Mr.  Oiffard, 
who  is  tbe  solicitor  in  thl^  prosecution,' made 
application  to  him  to  commit  Mr.  Aooesley  to 
Newgate ;  but  he  thought  that  was  too  severe, 
as  sir  Thomas  ReynelT  was  a  justice  of  the 
peace,  and  had  taken  sufficient  care  Of  him. 

Paul  Keating  says,  he  became  acquainted 
with  Eg^lestone  at^the  White  Horse  in  Picca- 
dilly, which  is  kept  by  one  Williams ;  and  that 
he,  at  Egglestone's  desii^,  drew  a  note  of  5S00/. 
for  him,  and  that  the  boy,  Egglestone,  took  a 
copy  of  it. 

Gentlemen,  this  is  the  evidence  given  in  be- 
half of  the  prisoners;  and  there  has  been  evi- 
dence given  to  support  the  chacacter  of  John 
£gglest/>ne. 

John  Gardener,  he  says  he  has  known  him 
seven  or  eight  years, — that  he  is  like  other 
boys,  sometimes  good,  and  sometimes  indif- 
ferent, but  he  does  not  thmk  he  would  forswear 
himself. 

Sylvester  was  called  again,  to  Egglestone's 
character;  he  says,  he  has  known  him  abont 
three  years,  that  he  was  sometimes  given  to 
play,  but  believes  he  would  not  forswear  him- 
self. 

William  Palmer  says  he  has  known  him 
from  a  child,  and  does  not  think  be  would  for- 
swear himself. 

Patrick  Lawler  says,  he  has  known  Paul 
Keating  since  the  18tb  of  March ;  that  because 
he  could  not  be  supplied  with  clothes,  as  he  ex- 
pected, he  was  to  swear,  that  the  earl  of  Anglo- 
sea  was  to  give  a  note  to  youn^  Egglestone. 

This  is  the  state  of  the  evidence  on  both 
sides. 

Now,  gentlemen,  yon  are  to  consider,  whe^ 
ther  the  fact  is  murder,  manslaughter,  or 
chance-medley:  murder,  gentlemen,  in  point 
of  law,  is  when  a  person  kills  another  with  ex- 
press malice  and  desi^,  or  with  implied  ma- 
lice, as  when  ;t  is  without  any  offence  or  pro- 
vocation ;  but  if  there  is  a  sudden  fray,  and  in 
that  fray  and  heat  of  blood,  a  person  is  killed, 
that  is  manslaughter ;  now  there  are  several 
things  in  the  course  of  the  evidence  proper  to 
come  under  your  consideration  ;  you  will  ob- 
serve that  Egglestone  swears  Mr.  Annesley 
said,  *^  Damn  your  blood,  deliver  your  net,  or 
you  are  a  dead  man,"  and  that  immediately 
tbe  ttau  went  off,  and  the  man  was  shot ;  if  he 
let  the  gun  off  designedly,  if  this  was  the  case, 
though  on  a  sudden,  he  can  be  guilty  of  no 
less  than  manslaughter ;  but  then  you  will  con- 
sider what  different  things  the  boy  has  said ;  he 
has  declared  several  times,  he  did  not  believe 
he  did  it  designedly  ;  and  according  to  what 
tbe  surgeons  say,  it  is  not  probable  to  me,  that 
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Ckiilty  of  ^  the  «ame  felonr  tad  narder,  when- 
of  he  fltaiids  iodided,  or  Not  Oaiky  ? 

Foreman  of  the  Jwy,  Not  Guilty  of  tin 
murder,  but  Outlty  of  cbanee-medlej. 

Clerk,  How  say  you,  H  the  said  Jasra  As- 
nesler  Guilty  of  the  felony  and  marder,  wiiere- 
with  be  stands  cbar|^ed  apoD  the  eorooer't  ia- 
quisitioD,  or  Not  Gwfty  f 

jPoreMAfi  of  the  Jury.  Not  GttiHy  of  tht 
murder,  but  Geitty  of  onsAoe  medley. 

Clerk,  6ow  tay  you^  is  the  said  SmA 
Redding  Guiky  of  the  same  felony  and  mnroer 
wherewith  be  stands  cfaar^  npon  thecoio- 
ner's  inquisition,  or  Not  Guilty  P 

Foreman  of  tke  Jury.  Not  Goihy  of  thi 
murder,  but  Guilty  of  chance -medley. 

Clerk.  How  say  you,  is  the  said  James  An- 
nesley  Gnilty  of  wilfuHy  sibootinff  atThoom 
Egrglestone,  against  the  form  of  me  statute,  or 
Not  Guilty? 

Foreman  of  ike  Jttry,    Not  GuHtr. 

Clerk,   Gentlemen  of  the  jury,  bearkni  to 

?our  verdicts,  as  the  Court  iias  recorded  them, 
ou  say  that  James  Annesley  is  Not  Guilty  of 
the  felony  and  murder  wheieof  be  staadi  in- 
dicted, but  is  Guilty  of  diaDoe-medlev. 
'  You  say  that  Joseph  Redding  is  mt  Ouilly 
of  the  same  felonv  and  murder  whereof  m 
stands  indicted,  bat  is  Guilty  of  cbaaoe- 
medley. 

You  say  the  same  upon  the  coroner's  iiifin* 
sition. 

You  also  say  that  the  said  James  Aascdcj 
is  Not  Guilty  of  maliciously  shooting  at  TW 
mas  EggUstone,  against  the  form  ot  the  ^ 
tnte.    And  so  you  say  alt. 


thiswottnd  could  be  given  is  the  aitiiatioa  he 
says  Mr.  Aanefllev  was  in;  for  the  wound 
g'oes  upwards ;  aiifftf  bo  held  his  gun  as  the 
boy  Ims  said,  the  wound  4}ould  not  iiave  been  as 
it  «$ :  beskles  that,  he  is  exprtasly  contradicted 
in  tlie  fad  itself  by  old  Reddioj^,  who  swears 
be  saw  the  gun  go  olf,  and  that  it  was  hanging 
by  Mr.  An  nesley  *s  side.  Gentlemen,  as  I  said 
before,  the  question  you  artf  to  consider  of,  is, 
whether  thisis  man^augiiter,  or  chance -medley 
in  Mr.  Annesley ;  for  as  to  Redding,  be  must 
certainly  be  acquitted ;  and  as  to  murder  I  can- 
not tliink  tliere  is  aoy  evidence  to  make  Mr. 
Annesley  guilty  of  that ;  but  as  there  #as  sotne 
hot  Mood,  there  Bkay  be  reason  to  consider, 
whether  it  is  not  manslaughter:  on  the  other 
hand,  if  Mr.  Annesley  was  carrying  his  gun 
by  his  side,  and  it  went  off  aootdentally ,  then 
it  will  be  chaoce-BieQIey. 

Then  the  Jury  having  considered  of  their 
Verdicts,  without  going  ottt  of  jCourt. 

Clerk  <f  the  Arraigm,  Gentlemen  of  the 
jury,  are  you  agreed  io  ydur  verdicts? 

Jury,   \es. 

Clerk,  Who  shall  say  for  you  ? 

Jury,  Ourforemao. 

Clerk,  James  Annesley,  hold  up  3rour  hand. 
^-Joseph  Redding,  hold  up  your  uand. — Gen- 
tlemen of  the  jtiry,  look  upon  the  prisoners. 
How  say  you,  is  James  Annesley  Gnilty  of  the 
felony  and  murder,  wbefuof  he  stands  indicted, 
or  Not  Guilty  P 

Foreman  of  the  Jury,  Not  Guilty  of  murder, 
but  Guilty  of  cbanpe- medley. 

Clerk,   How  say  you,  Is  Joseph  Redding 


The  Tjrijtl  in  Ejectment  between  Campbell  Ceaig,  lesaec 
of  James  Annesley,  esq.  and  others,  Plaintiff;  zjA  the 
Right  Hon.  Richard  Earl  of  Anglesea,  Defendant;  bcfoit 
the  Lord  Chief  Baron  Bowes,  the  Hon.  Mr.  Baron  MoimtepcjTi 
and  the  Hon.  Mr.  Baron  Dawson»  Bvons  qS  hU  Majei^'* 
Court  of  Exchequer  in  Ireland.  Begun  on  Friday,  Nov.  11; 
and  contimted  by  several  Adjournments  to  Friday  the  25th  rf 
the  said  Months*  17  Geokge  II.  a.  ©•  1743. 


The  Court  being  sat,  the  Jury  were  eatled 
oyer,  and  ansviered  to  their  oaipes  ;  ot'  whom 

*  This  was  the  longest  trial  ever  known, 
k^linnf  15  days,  and  the  jury  (most  of  them) 
^ntlemen  of  tlie  greatest  property  in  Ireland, 
and  almost  all  members  of  parliament. — ^I'bey 
were  only  io  try  a  mere  matter  of  fact,  whe- 
ther lord  Altham  had  a  son  ?  Former  Edi' 
iion:  In  which  the  Report  of  this  Case  is 
incomplete,  and  in  otiier  respects  faulty :  I 
ha?e  corrected  it  by  reference  to  **  The  Trial 
*'  at  Bar,  betvieen  Campbell   Craig,  Lessee 
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the  following  twelve  were  awom  t»¥J^ 
issue  joined  ^ween  the  parties: 

«  of  James  Annesley,  esq.  Plaintifi;  aadl^ 
<«  Right  Honourable  RicbanI  earl  of  Aide- 
<<  Bey,  Defendant.  Before  the  Hooowible  tht 
*'  Barons  of  the  Exchequer,  at  the  Kin^* 
<«  Courts,  Di]d)lin,  io  Trinity  Tem^  io  the  1^ 
«  and  irth  years  of  the  reign  of  our  SoTsrtip 
<«  lord  George  the  Seoond,  King  of  0"^ 
"  Britain,  &c.  and  in  Abe  year  of  oor  Lwi 
"1743.  London:  Printed  lor  M.Coopff," 
"  the  Globe  in  Puter-Noster-rowyAiid  loWvj 
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*nd  Richard  Earl  ofAi^eta. 
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Sir  Tbo.  Ta>Ior,  barL  Nat.  Pr^OD,  esq. 

Rf.  bon.  W.  Graham,  C.  Hamilton,  esq. 

Aicb.  Wesley,  esq.  Clotwortb  j  Wade,  esq. 

Her.  L.  Rowlej,  esq.  Tho.  Shaw,  esq. 

Rieb.  Gorges,  eei}.  Gorges  Lowtber,  esq. 

Jobo  Prestooy  tm^,  Joseph  Ashe,  esq. 

Plaintiff. 
Ciaipbell  Craig,  lessee  of  James  Annesley ,  esq. 

The  rjf  hi  Imii.  Richard  earl  ef  Anglesea. 
fbe Issue  was  as  follows: 

FL£as  befok^  th^  Barons  of  the  Ezobequer,  at 
the  Kill's  Cerurts,  DuUin,  of  the  Term 
of  the  Holy  Trrahy,  m  the  lOth  and  17th 
▼eari  of  the  reign  of  onr  sOTereign  lord 
Oeor^  the  Shd,  now  king  of  Great 
Britain,  iliid  so  forth ;  and  in  the  y^ar  of 
enr  Lord,  1743. 

Coanty  of  Meath  to  wit ; 
Be  it  remembered,  that  iu  this  same  term, 
Gaaipbell  Crai^,  gent,  a  debtor  of  our  lord  the 
king  that  now  is,  came  before  the  Barons  itf 
this  Ezolieqoer,  by  Charles  Caldwell  his  at- 
toraey,  and  brought  here  into  Ibis  Court  his 
Bill  against  the  right  boo.  Richard  earl  of 
Aflglesey,  of  a  plea  of  trespass  and  ejectment 
ef  a  farm,  the  tenor  ok'  which  Bill  follows  in 
thsse  words ;  that  is  to  say*  County  of  Meath ; 
Campbell  Craig,  gent  a  debtor  of  our  lord  the 
biflg  that  now  is,  comes  before  the  Barons  of 
this  £xol>eqaer,  on  the  drd  day  of  June,  in  this 
tern,  by  Charles  CaldweU  bis  attorney;  and 
^  bis  Bill  complains  against  the  rigM  bon. 
Hiebard  earl  ^  Anglesca,  present  here  in  Court 
•A  Ibe  same  day  by  Thomas  Burroughs  bis 
ittsmey,  of  a  plea  of  trespass  and  ejectment  of 
*  fim :  For  that  whereas  James  Annesley, 
^  on  the  Ut  day  of  May,  1749,  at  Trim,  in 
the  floonty  of  Meath,  demised  to  the  said 
Campbell  80  messuages,  ao  tofts,  60  oot- 
Hges,  8  mills,  50  gardens,  800  acres  of  arable 
M,  300  acres  of  meadow,  600  aei^  of  pas- 
tarei  50  acres  of  furae  and  heathy  ground, 
50  acres  of  opory  ground,  with  the  appnr- 
tenencss^  in .  Great  Stamina,  otherwise  Sta 


BMren^  little  Stamine, 


^  and  fully  to  be  complete  and  ended.  And 
whereas  also  the  riie^bt  bon.  James  earl  of  An- 
glesea,  on  the  same  1st  day  of  May  aforesaid, 
in  the  year  of  our  Lord  aforesaid,  at  Trim 
afpresaid,  in  Ibe  county  of  Meath  aforesaid, 
4«mised  to  tbe  said  Campbell  80  messuages^ 
30  tofts,  50  cottages.  8  mills,  50  gardens,  800 
aeres  of  arable  land,  800  acres  of  uMadow^ 
600  acres  of  pasture,  50  acres  of  furze  and 
heathy  ground,  50  acres  of  moory  grouad, 
with  tbe  appurtenances,  in  Great  Stamina, 
otherwise  Stameen,  Stamine,  otherwise  Sta* 
B(»een,  Little  Donacamey,  Sballon,  RiU* 
oarvan,  otherwise  Ktlhharvan,  Crnffey,  An« 
OAgor,  otherwise  Amiager,  and  Little  Gatfney, 
situate,  lying,  and  being  in  the  county  of  Meath 
aforesaid;  all  which  said  preniisses  were 
formerly  tbe  estate  of  the  right  hon.  James 
earl  of  Angleaea  deceased,  aad  lately  the  estate  . 
of  tlie  right  hon.  Arthur. baron  of  Altham,  also 
deceased :  To  have  and  to  hold  tbe  said  de« 
mised  prenusses,  with  tbe  appur^aances,  ta 
him  the  said  Campbell,  liis  executors,  ad* 
mistrators  and  assigns,  from  tbe  ist  day  of 
May  aforesaid,  in  the  year  of  our  Liord  aforesaid, 
for  tbe  term,  time,  and  space  of  21  years  from 
thence  next  ensning,  and  fully  to  be  complete 
and  ended.  And  whereas  also  the  hon.  James 
Annesley,  oply  son  and  heir  of  Arthur  late 
baron  Altham,  of  Althaitl  deceased,  otherwise 
the  right  hon.  Jamee  baron  Altblim  of  Altham, 
on  the  same  Ist  day  of  May  aforesaid,  in  the 
year  of  our  Lord  aforesaid,  aC  Trim  aforesaid, 
demised  to  the  said  Campbell  80  messuages, 
30  tofts,  50  cottages,  2  milh^  50  gardens,  800 
acres  of  arable  land,  8QQ  acres  of  mesiidow^ 
600  acres  of  pasture,  50  acres  of  furze  and 
heathy  ground,  50.  acrea,  of  moory  ground,  with 
the  appurtenances,  in  Great  Stamine^  oilier* 
wise  Stameen,  Little  Staipine,  otherwise  Sta- 
meen, LKtle  Donecamey,  Sballon,  Killcarvani 
otherwise  Kill^arran,  Cruffey,  Annaffori 
otherwise  Annsger,  and.  Little  Gaifney  ;  situ* 
ate,  lying  and  being  in  tbe  county  of  Aleath 
aforesaid :  All  which  said  premisses  were  for- 
merly the  estate  of  the  right  bon.  James  earl  of 
Anglesea  deeeaaed^and  lately  the  estate  of  the 
right  boy.  Arthur  baron  of  AJtbam,  also  de- 


^paaeamey^  Sballon,  KiUearran,  otherwise 
KiUsharf  an,  Cruffey,  Anoagor,  otherwise  An- 
Msr,  and  Little  Gaffnmr,  situate,  lying  and 
beiiig  iA  iba  coonty  of  Meath  aforesaid:  All 
Whieb  said  premisses  were  formerly  the  estate 
•f  Ibe  right  he».  James  carl  of  Angiesea,  da* 
inssad^  mi  lately  the  estate^  of  tbe  right  hon. 
^ithdr  baron  of  Akbam«  also  deceased:  To 
kaee  and  to  bold  tbe  said  demised  psemissee, 
]Ntb  the  atppurtanances,  to  him  tbe  said  Camp- 
^t  his  aaseulars,  adminiitraters,  and  assigns, 
mm  the  1st  day  of  May  aforssmd,  in  t|ieyear 
M  our  Lord  aftreMud,  for  the  term,  time  and 
y<jc  of  %\  years  frem  thence  next  ensaing, 

" Uie boekaeMsCT and  printersin  all  thedtiea 
''Md  neied  iowm  in  Great  Britain  and  In* 
^  lMd»  If  4>/> 


SUmeen,  little  I  ceased :    to  hare  and  to  hold  the  said  demised 


premisses,  wit,h  jiha  appQrte^ancee,  to  him  the 
said  Campbell,  bis  executors,  administrators, 
and  assigns,  from  tbe  1st  day  of  May  afore- 
said, in  the  year  of  oar  Lord  aforesaid,  for  tbe 
term,  time,  and  space  of  21  years  from  thence 
next  insuin^,  and  fully  to  be  complete  and  end* 
ed :  By  virtue  Of  which  said  sereral  demises 
he,  the  said  Campbell,  afterwards,  to  wit,  on 
the  Sad  day  of  May  aforesaid,  in  the  year  of  our 
Lord  aforeeaid*eotered  into  thesaid  demised  pre- 
misses, with  the  appurtenances,  and  was  there- 
of possessed  until  the  aforesaid  Richard  earl  of 
Aaglesey  afterwards,  to  wit,  on  the  3d  day  of 
May  aforesaid,  in  the  year  of  our  Lord  afore- 
said, with  force  and  arms,  to  wit,  with  swords, 
clubs,  and  so  forth,  entered  into  the  said  de* 
mised  premisses,  with  tbe  appurtenances,  in 
and  upcft  the  yoseeeiian  of  thesakl  Campbell, 
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and  ejected,  expelled,  and  removed  him,  the 
said  Campbell,  from  his  said  farm  (his  term  in 
the  premisaes  not  being  then  or  since  deter- 
mined) and  the  said  Campbell  bein||^  so  ejected 
from  Ills  said  farm,  he,  the  said  Richard  earl 
of  Anglesea,  hath  ev^r  since,  and  still  doth 
with-holdthe  possession  thereof  from  him ;  and 
then  and  there  did  other  wrongs  and  injories 
to  him,  against  the  peace  of  our  said  lord  the 
king  that  now  is,  and  so  forth,  and  to  the  dam- 
age of  the  said  Campbell  100/.  sterling ;  by 
means  whereof  the  said  Campbell  is  less  able  to 
nay  the  debts  be  now  owes  to  our  said  lord  the 
king,  at  the  receipt  of  his  said  Exchequer ; 
and  thereupon  be  brings  his  suit,  and  so  forth 
pleilges  to  prosecute  John  Doe  and  Richard 
Roe.  To  which  the  aforesaid  Richard  earl  of 
Anglesey,  by  his  s^id  attorney,  comes  and  de- 
lendt  the  force  and  injury  when,  and  so  forth : 
Andsaith,  That  he  is  net  guilty  of  the  trespass 
and  ejectment  aforesaid,  in  manner  and  form  as 
the  said  Cam  pbelK  Craig  above  against  him 
bath  declared,  and  of  this  be  pots  himself  upon 
the  country.  And  the  said  Campbell  Craig  doth 
likewise  the  same.  Therefore  let  a  jnry  there- 
of be  made,  and  the  sheriff  of  the  county  of 
Meatb  aforesaid  is  commanded,  that  he  cause 
to  come  here,  and  so  forth. 

The  counsel  for  the  defendant  having  con- 
fessed lease,  entry,  and  ouster  ;  Mr.  Lill,  of 
counsel  for  the  lessor  of  the  plaintiff,  opened 
the  declaration,  in  substance  as  follows : 

That  the  plaintiff  had  brought  his  ejectment 
for  thirty  messuages,  fifty  cottages,  two  mills, 
fiffy  garaens,  eight  hundred  acres  of  arable  land, 
three  hundred  acres  of  meadow,  six  hundred 
acres  of  pasture,  fifty  acres  of  furze  and  heath 
ground,  fifty  acres  of  mOOry  ground,  with  the 
appurtenances,  in  Great  Stamine,  otherwise 
Htameen,  Little  Stamine,  otherwise  Stameen, 
Little  Donacarney,  Shallon,  Killearvan,  other- 
wise Killsharvan,  Crnffey,  Annagor,  otherwise 
Annager,  and  Little  Gaffney,  situate  in  the 
county  of  Meatb,  Remised  to  him  by  James 
Anneslev,  eso. ;  that  if  they  proved  the  lessor 
of  the  plaintiff,  James  Annesley,  esq.  to  be  the 
only  son  and  heir  of  Arthur  late  lord  |Altham 
deceased,  (who  enjoyed  the  said  premisses)  he 
hoped  the  jury  would  find  a  verdict  for  the 
plaintiff,; 

Serj.  Marshall.  I  am  in  this  case  of  counsel 
with  the  lessor  of  the  plaintiff,  whoso  title 
stands  thus :  The  lands  in  question  were  the 
estate  of  Arthur,  late  lord  AlUiam,  of  which  he 
died,  seised,  and  the  lessor  of  the  plaintiff  is  bis 
only  son  apd  heir.  My  lord,  if  this  were  a 
common  case,  1  should  have  rested  here ;  but 
as  the  course  of  descent  has  been  interrupted 
on  a  supposition  that  lord  Altham  died  without 
issue }  and  as  this  is  a  matter  of  great  expecta- 
tion, very  extraordinary  in  its  nature  and  cir- 
cumstances, and  may  be  much  more  so  in  its 
consequences ;  ao  it  will  be  incumbent  on  me 
paiiiculariy  to  point  out  to  your  lonisbip,  and 
^  the  jury,  the  time  and  place  wbep  and  wbei« 


the  lessor  of  the  plaintiff  was  bom  ;  for  on  that 
important  birth  this  cause  must  depend. 

My  lord,  in  the  year  1706,  Arthur  late  \ati 
Altham  was  married  to  Mary  Sheflield,  natural 
daughter  of  John  duke  of  Buckingham,  khec 
the  marriage,  lord  Altbam's  aflahrs  required  bis 
attendance  in  this  kingdom,  and  io  the  year 
1709  he  came  over  ;  but  his  lady  remained  ia 
England  till  the  year  1713,  when  she  came  into 
Ireland  ;  and  in  the  year  1714,  lady  Altbam  ic- 
sided  in  tlie  city  of  Dublin,  with  kwtl  AUbaaa 
her  husband,  and  proved  with  child.  When 
she  had  been  some  months  advanced  in  her 
pregnancy,  and  at  the  latter  end  of  the  year 

1714,  lady  Altham  went  to  Ijis  lordship's  boose 
at  Dunmaine,  in  the  county  of  Wexford, 
where  it  was  publicly  known  in  the  neigbbonr- 
hood  that  lady  Altham  was  with  child,  and  the 
theu  dowager  lady  Altham  (who  was  married 
to  Mr.  O&^le,  one  of  the  commissioners  of  the 
revenue  in  this  kingfdom)  made  lady  Altbam  a 
present  of  a  very  rich  quilt  against  ber  lyng- 
in :  and  it  will  appear  to  your  lordship,  and  to 
the  jury,  that  lady  AUbam*s  pregnancy  was  so 
well  known  in  the  country,  that  interest  vras 
made  by  several  women  to  nurse  this  ebil4 
when  it  should  be  bom ;  and  that  great  care 
was  taken  in  examining  the  milk  of  the  several 
women  who  did  apply  to  be  nurees,  and  that 
one  Joan  Landy  was  approved  of  to  be  the 
nurse.    My  lord,  in  the  beginning  of  the  year 

1715,  lady  Altham  fell  In  labour,  and  was  deli- 
vered of  the  lessor  of  the  plaintiff  by  Mrs.Shidy 
a  midwife  of  skill  and  reputation,  who  thai 
lived  at  Ross,  about  three  miles  from  Dun* 
maine ;  and  it  will  appear  to  your  lordsliip  aad 
to  the  jury,  that  loftl  Altham  expressed  great 
satisfaction  and  joy  upon  the  Wrth  of  this  son; 
that  a  bonfire  was  made  upon  this  happy  event, 
and  drink  publicly  given  to  the  neighbours  ami 
people  who  came  in  to  testify  their  joy  apon 
such  an  occasion.  It  will  likewise  appear  to 
your  lordship,  and  to  the  jury,  that  great  pre- 
parations were  made  for  the  christening  ef 
this  son ;  and  that  about  a  month  aller  the  birth, 
the  lessor  of  the  plaintiff  was  christened  at  the 
late  lord  Altham's  bouse  at  Dunmaine,  in  the 
parish  of  Tynterne,  by  one -Mr.  Llo%d,  who 
was  his  lordship's  chaplain,  and  at  that  ti«e 
curate  of  Ross,  by  the  christian  naose  af  Jasacii 
after  his  grandfather  the  tbinl^eari  of  Anglesea, 
from  whom  lord  Altham  had  received  greet 
favours,  and  the  sponsors  on  that  occaaien  were 
Mr.  Colclough,  Mr.  Cliff,  and  Mrs*  Pigot  I 
mentioned  to  your  lordship  before,  that  JeaB 
Landy  was  appointed  the  nurse;  ber  fttbcr^ 
house  was  about  a  quarter  of  a  mile  Irom  D«b- 
noaine,  Where  the  child  oontioued  lor  about  a 
month  ;  and  then  the  nurse's  father'a  buuuu 
being  first  made  fit  fi»r  the  receptieu  ef  euoh  a 
child,  be  was  carried  to  that  place  with  hie 
nurse :  and  it  will  appear  to  your  kirdsiiiD,  wbA 
to  the  jury,  that  for  the  convemency  or  My 
Altham,  and  that  she  might  yisit  this  chiU  » 
often  as  she  pleased,  a  coach-road  was 
from  the  bouse  of  Dunmaine  to  the 
father's  house.    When  the  child 
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sixteen  months  old  he  was  weaned,  and  brought 
back  to  lord  Aithain's  boose  at  Duomauie, 
where  one  Joan  Laffiin  was  appointed  his  dry 
onrae:  and  it  will  appear  toyonr  lordship,  and 
to  the  jury,  that  while  lord  and  lady  AKham 
were  united,  the  greatest  fondness  was  shewn 
to  this  iufknt  by  both.    My  lord,  in  February 
1716,  there  were  some  rery  unhappy  differences 
between  the  late  lord   Altham  and  his  lady, 
upon  which  they,  by  agreement,  separated; 
bot  lady  Altham,  as  was  extremely  natural, 
desired  to  have  the  company  of  her  child, 
which  lord  Altham,  hot  with  great  expressions 
of  re^rd  and  tenderness  for  the  child,  refused ; 
and  it  will  appear  to  your  lordship,  and  to  the 
jury,  that  lady  Altham  left  ber  son  with  the  ot- 
most  concern  and  regret.    After  this  unhappy 
separation,  lord  Altham  forbade  lady  Altbam's 
iceess  to  this  child,  and  directed  that  she  should 
by  no  means  see  him,  and  that  the4!hild  should 
not  be  carried  to  visit  ber.    The  lessor  of  the 
pbiniiff,  thus  deprired  of  his  mother,  continued 
at  Danmaine  in  the  care  of  senrants,  until  the 
year  1718,  and  in  that  year  lord  Altham  re* 
moTed  his  family  to  Kenna,  in  the  county  of 
Kildbre,  where  be  continued  about  two  years ; 
and  it  will  appear  to  vonr  lordship,  and  to  the 
jury,  that  the  lessor  of  the  plaintiff  was  edocatsd 
there  with  the  greatest  affection,  and  was  con- 
stantly reputed  and  deemed  to  be  lord  AKham's 
son  and  heir.     My  lord,  in  the  latter  end  of  the 
year  1719,  or  beginning  of  the  year  1720,  lord 
Altham  removed  to  Dublin,  and  had  a  house  in 
this  town  for  some  time,  to  which  the  lessor  of 
the  plaintiff  was  also  brought ;  and  it  will  ap- 
pear to  your  lordship  and  to  the  jury,  that  be 
was  then  clothed  in  a  rery  extraordinary  man- 
ner, and  was  treated  and  esteem^  as  the  son 
tttd  heir  of  the  lord  Ahham.    My  lord,  sonae 
time  in  the  year  17W,  lonl  Altham  removed 
to  a  place  called  Carrickduffe,  in  the  county  of 
Carlow ;  and  it  will  appear  to  your  lordship, 
and  to  the  jury,  that  as  the  lessor  of  the  plain- 
tiff was  then  of  years  capable  of  instruction,  so 
lord  Altham  provided  a  tutor  for  him  in  the 
boose  ;  and  when  afterwards  lord  Altham  sent 
the  lessor  of  the  plahitiff  to  a  public  school  at 
Bonclody  in  the  county  of  Carlow,  that  he  was 
there  attended  as  the  son  of  a  nobleman,  and 
treated  as  such.    My  lord,  in  the  year  17SS) 
(it  was  a  year  extremely  fatal  to  my  client) 
lord  Altham  beiran  a  criminal  correspondence 
with  one  Miss  Gregory,  and  io  the  winter  of 
that  year,  lord  Almam  settled  in  Dublin  with 
ber,  in  a  house  in  Cross- lane ;  and  it  will  ap« 
peir  to  your  lordship,  and  to  the  jury,  that  this 
Miss  Gregory,  before  she  had  made  her  in- 
tsrestin  lord  Altham  quite  secure,  behaved  tder^ 
•biy  well  to  the  lessor  of  the  plaintiff;  and  the 
lessor  of  the  plaintiff  was  brought  to  the  bouse 
where  lord  Althi^m  resided  with  her,  and  was 
■entto  a  public  school  in  this  city,  and  was 
nsed  with  great  care  and  tenderness  by  his 
father,  and  at  school  was  deemed  and  taken 
to  be  the  son  of  lord  Althsro.  It  will  be  necessary 
to  mention  to  your  lordship  and  the  jury  what 
hocuae  ot'  lady  Altham  alter  this  separatioD. 


She  resided  in  the  town  of  Ross  for  about  three 
yearn,  and  her  aflhetion  for  the  lessor  of  the 

{'ilaintiffwas  so  strong,  that,  notwithstanding 
ord  Altbam's  prohibition,  she  found  means 
privately  to  see  the  child,  and  always  expressed 
the  greatest  regard  and  fondness  ror  him,  and 
complained  much  more  severelv  of  being  de- 
prired of  the  comfort  in  her  child,  than  the  loss 
of  Iter  husband.  Jn  the  year  17S0,  or  there- 
abouts,  lady  Altham  came  t6  reside  in  Dublin  ; 
but,  unhappily  for  this  lady,  she  had  in  her 
lying-in  contracted  disorders,  which  at  last 
endM  in  a  dead  palsy,  and  not  ivSiy  took  from 
her  the  use  of  her  limbs,  but  also,  in  some  mea* 
sure,  deprived  her  of  her  memory  and  senses  i 
but,  notwithstanding,  it  will  appear  to  yonr 
lordship  and  to  the  jury,  that  during  the  timu 
she  continued  in  this  kingdom,  she  kept  » 
secret  correspondence  with  this  family,  relative 
only  to  this  child.  In  the  vear  179S,  faidy  Al- 
Aam  was  carried  from  this  kingdom  Io  London 
in  a  vei^y  langruishing  condifiou,  and  there, 
during  the  remainder  of  her  life,  lived  upon 
the  bounty  of  some  persons  who  had  charity 
enough  to  support  her.  My  lord,  from  thia 
languishing  condition  of  lady  Altham,  Mitt 
Gregory,  who  b^d  gained  a  prodigious  influence 
over  k)rd  Altham  (who  will  appear  to  your 
lordship  to  have  been  a  very  weak  man),  had 
hopes  from  him  of  every  thing  in  his  power, 
expected  to  be  lady  Altham,  and  had  assumed 
the  title  even  in  the  life-time  of  lady  Altham  ; 
and  therefoie  considered  the  lessor  of  the 
plaintiff  as  the  greatest  bar  to  her  h.')pes,  in 
case  she  should  have  issue  by  this  lord,  and 
thereupon  grew  very  harsh  and  severe  to  the 
lessor  of  the  plaintiff;  she  raised  doubts  in  the 
lord  Altham,  that,  though  this  was  the  son^  of 
the  lady  Altham,  it  migbt  not  be  the  son  of  his 
kivdship,  that  so  she  might  take  off  that  pa- 
ternal affection  from  the  lessor  of  the  plaintiff, 
'which  he  had  always  shewn  to  him  before ; 
and,  my  lord,  she  gained  such  an  influence  at 
last  upon  this  unhappy  lord,  that  she  prevailed 
on  him  to  remove  the  lessor  of  the  plaintiff  out 
of  his  house ;  and  in  the  year  1734,  the  lessor 
of  the  plaintiff  was  sent  by  brd  Altham  to  one 
Cooper's  in  Ship-street,  m  this  town.  But 
the  heart  of  lord  Altham  was  not  at  this  time 
quite  estranged  from  his  son,  for  he  gave  direc- 
lions'there  th|it  the  lessor  of  the  plaintiff  should 
be  taken  great  care  of,  that  he  should  be  put 
to  school ;  and  it  will  appear  to  your  lordship 
and  to  the  jury,  that  be  was  put  to  school  at  one 
Dunn's,  in  Warburgh-street,  in  this  town,  and 
that  lord  Altham  came  privately  sometimes  te 
see  bim  there.  My  lord,  it  will  appear  to  your 
lordship,  and  to  the  jury,  that  about  this  lime 
the  necessities  of  the  late  lord  Altham  were  oe 
extremely  great,  that  he  looked  out  to  raise 
money  by  all  manner  of  ways  and  means; 
and  ford  Altham  being  advised,  that  if  the 
lessor  of  the  plaintiff  were  out  of  the  way,  large 
sums  might  be  raised  by  the  sale  of  reversiens, 
in  conjunction  with  the  remainder- man  in  tail ; 
and  this  scheme  being  sgreeaUe  to  the  inoUna* 
tioDs  of  Miss  Gregory,  who  wa9  willing  to  get 
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>id  of  the  l«Mi6r  of  the  pteiotiff  at  flii^  isle,  il 
was  determiiied  that  this  great  obslaele  to  lent 
Altbaod'a  desite  of  raiaing  nHmey  should  he  rch 
moved ;  and  to  thai  end  the  ktsor  of  tiie  phunliflr 
was  sent  to  the  bouse  of  one  Cavenagb,  with 
directions  to  be  kept  qtlite  prirate,  so  as  it  sbonM 
not  be  kaowD  where  be  was.  What  farther 
was  desigiied  agaiaat  him  1  cannot  say ;  but  it 
wiU  appear  to  tout  lordship,  and  to  the  jury, 
that  though  the  lessor  of  the  plaintiff  was  art 
this  time  a  very  voong  lad,  yet  he  was  a  little 
too  sprigbtly  to  be  eenfined  in  tbat  manners 
he  found  m^ns  to  make  his  eseape  from 
thence,  and  being,  denied  admittanoe  into  his 
father's  house,  lie  roved  about  from  place  te 
place  (as  will  be  more  particularly  given  an  ac- 
count of  to  your  lordship  and  to  tbe  jury,  by 
the  witnoflses)  for  tbe  space  of  two  years  be-^ 
.fore  tbe  death  of  the  late  lord  Altham,  bis 
father,wbioh  happened  <m  tbe  I6tb  of  November, 
1737.  But  during  all  that  time,  he  was  Ufceft 
care  of  by  several  persons  of  extreme  goo^ 
credit,  and  considered  as  the  ]ot4  Altbam*a 
son  ami  heir.  Upon  the  death  of  the  late  lord 
Althaoi,  hi  the  year  17S7,  tbe  lessor  of  ^he 
pla'mtlff  wos  extremely  young ;  be  was  by  tbe 
mother's  side  destitute  ot  all  friends  whatsoever 
in  this  kingdom ;  and  tbe  now  defendant,  the 
earl  of  Anglesea  (I  must  take  the  liberty  now 
of  mentioning  bim)|  be^  my  lord,  upon  the 
death  of  the  lord  Altham,  dairoed  the.  title  of 
lord  Altham,  as  brother  and  heir  to  the  deceased 
lord,  upon  a  supposition  that  the  late  lord  died 
without  issue  male.  My  lord,  it  will  appear  to 
your  lordship,  and  to  tbe  jnry,  that  many 
people  who  bad  known  tbe  lessor  of  the  plaintiff 
for  sepveral  years  before  bis  father's  death,  ap- 
Beared  to  be  greatly  surprised  that  tbe  de^ 
fendant  assumed  the  title  of  h>rd  Altham,  in 
ra|ard  that  they  believed  tbe  lessor  of  tbe  ^aiii- 
tiff to  be  the  aon  and  heir  of  the  lord  Altham } 
and  there  were  murmutings  among  tbe  ser« 
tantS)  and  a  great  many  people  who  were  ae» 
quainted  with  tbe  lessor  of  the  plaintiff,  on  that 
account  ft  will  appear  to  your  lordship,  and  to 
tbe  jury,  that,  in  order  to  retnove  every  obstacle 
•at  of  the  ws;r  of  the  defendant,  and  to  take  fcOm 
the  lessor  of  the  plaintiff  all  possibility  of  al» 
sorting  his  rights  and  chiming  tbe  title,  an 
attempt  was  made  very  early  itfter  the  death  of 
the  hte  lord  Altham ;  an  attempt  was  made, 
I  say,  to  kidnao  tbe  lesoor  of  the  pismtiff ;  and 
It  Will  appear  tbat  the  first  attempt  waO  in  vain; 
a  second  attempt  of  this  kind  was  iaade,  and 
likewise  defeated ;  but  the  third  attempt  vrtis 
wore  successful ;  and  in  abont  fodr  montha 
alter  the  death  of  tbe  late  lord  AHba«^  the 
lessor  of  the  phuntiff  was  sent  hito  Ame^iea^ 
and  there  sold  for  a  common  rttve.  1«  nsy 
ferd.  have  not  taken  upon  me  to  meniien  by 
whom  those  several  attempts  were  made,  it  will 
Bomch  more  properly  oome  out  of  the  noloaths 
of  tbe  witnesses ;  and  when  they  shall  speak 
It  here  upon  the  table^  every  body  wiH  judge 
With  what  view  and  detign  swsh  a  wicked 
attempt  oonM  bo  made.  My  lord,  tbe  leim 
M^tlMpfaMtiffi  while  be  was  in  riafery,  mi" 


fered  assay  and  various  hardships,  as  evtrj 
body  in  toose  unhappy  ckoamstancei  doci, 
and  did  taake  an  atteeapt  to  regain  bis  libertv  *, 
but  being  retaken,  be  suffered  aeoerdiog  tsue 
law  of  that  country,  and  eontinaed  swot  13 
years  in  abivery :  But  it  will  appear  to  yssr 
lordship,  and  to  the  jury,  tbat  even  in  tbat 
■iiserable  condition,  when  he  had  an  oppar- 
tuuity  of  relating  his  misfortunes  to  any  bsdy 
that  bad  compassion  of  tbero,  be  did  mentioa 
the  unbappiaess  of  his  case,  and  by  what 
means  he  was  reduced  to  sivh  cireumaianeta. 
U  will  appear  to  your  lordsbin,  aad  to  tfaejsn, 
in  wbet  maimer  the  pUintiff  wss  brongbtby 
tbe  care  and  bounty  of  Admiral  VenMo,iBla 
tbe  kingdom  of  Great  Britain.  Tbeieanw- 
happy  misfortune  detained  him  for  soinstiaM*, 
he  happened  by  an  accident^  shot,  to  lull  a 
asan  near  London,  for  which  he  was  iodioiai, 
stood  his  trials  and  was  hononrably  oofuittti 
How  tbat  prosecution  was  carrisd  os,  ar  kt 
What  purpose,  1  shall  not  take  upon  metssay, 
though  it  will  have  its  weight  in  the  csae ;  M 
it  was  neeessary  to  mestion  this  circoB- 
stance,  to  shew  that,  when  we  were  at  liberty 
of  coming,  into  this  kingdom,  and  pcoses^ 
our  right,  we  did  it  as  recently  ss  wasiaaar 

Kiwer.  When  these  facts  are  laid  befbcs  yaai 
rdship  and  tbe  jury,  we  of  counsel  for  tin 
lessor  of  the  plaintiff,  do  appreheod  tbeit  ia 
such  a  connectMNi  in  every  one  of  tbean,  that 
the  force  of  truth  will  prevail,  and  tbat  yaar 
lordship  will.direet  the^uryto  findavenlkt 
for  tbe  lessor  of  tbe  plaintiff. 

Serj.  TMaU.  My  lord»  Mr.  Serjeant  Ha^ 
shall  has  so  fully  stated  the  case  of  tbe  kaM 
of  tbe  plaintiff^  tbat  i  have  no  further  fiidata 
mentioO,  unless  thegeMlemen  on  the  odicr  nda 
should  require  of  us  to  prove  the  title  «f  tin 
late  lord  Altham  to  the  laaals  in  qoaitioB;  ■ 
they  dO|  we  are  ready  to  enter  iato  it,  as^n 
shew  that  by  the  will  of  James  earl  of  Aagh- 
ssa«  a  remaindar.of  tbe  lands  in  tbe  ^hastiia 
was  limited  ta  tbe  lessor  of  the  pkiotifi;  me 
the  death  of  bis  fhther. 

Mr<  LehuHtti  of  coumfei  for  the  defaoM* 
My  k^d,  I  bepe  they  will  read  tbe  reoiaiatei 
in  the  will  of  Jaoties  earl  of  An^csea,  andtbi 
codfeils;  whereby  it  Witt  appenr  tbat  the  s^ 
ramakider  of  tbe  bmda  in  maeatisn,  after  hm 
ef  istae  of  Arthur  kite  lord  Althami  was  hoiM 
Is  Arthur  earl  of  Anglesaa»  and  not  to  the  PBj 
sent  defehdent^  trhe  was  brethef  10  ths  Isle  brt 

Ahham.  ,  , 

Sen.  JforiAel.  Weadmit  Ihatthsfels  bN 
Altbam  WaateMAtlbr  life  ef  the  hndria  tli 
eotatty  ef  Mean,  and  that  AMhor  IsIs  cariil 
Aiutlesea  had  a  lemam^w  befbtfe  tbo  pnm^ 
defSadant,anddideiiioyitnoeeeidingiy. 

Selj.  IhML  Mylord,tlMlegitHiiaeyaf  w 
isosor  of  the  plaintiff  is  the  mnterial  poiat. 

]^«Benm»^ibr  the  defendant  MjM 
thd  lOMerdf  the  plmitiff  maists  thai  heia  t^ 
legume  flton  of  tbe  late  lord  Althoa;  if  iw 
be  proved,  tfcefe  wiH  he  no  naessMty  tsij«« 
the  wiyn  and  «>dMbc  te  W9ftm,t^^ 
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irllMir  krd  ASthaai  left  a  mn,  4be  preMBt  wfl 
of  Angflesca  has  no  ngjbk  to  the  kadi  in 
^Bfotioa. 

ttfij.  Mqnkal.  My  lord,  there  is  oim  pOMt 
tether  to  he  admitted,  wbieh  ie,  that  the  laie 
levd  iHtham  inleraMurried  ia  the  year  1?06  with 
Mary  Sheffield,  natural  daw^hter  of  the  dake 
of  BaokhiKbaai  (whidi  was  adaoiitled).  My 
loni,  we  have  hoen  so  happy  as  to  be  able  not 
oaly  to  trace  the  lessor  of  the  plaijoiiir  from  his 
hiitb,  hat  to  shew  some  pr^oed>0|f  ctream- 
ftanoes,  rendering^  it  bighly  probaUe;  with 
whi<!h  we  shall  Kgia,  by  ta^yfof^  hefere  yW 
lordship  and  the  jary,  that  iiDtnediately  after 
fauly  AJlham's  coming  into  this  eoantry  she 
proved  with  ehitd,  that  she  miscarried  at  Ditn- 
mtioeof  that  child,  that  she  proved  presfuant 
asrosndtime,  and  wasdeK?ered  of  tbeMssor 
oftheplaiotiflr. 

L.V.  B,- Bowe$.  QenHemen,  firom  the  m* 
deaoe  as  opened,  I  see  this  is  like  to  prove  a 
trial  oC  length,  as  well  as  expectation  ;  and  f 
thiakit  is  to  the  honour  of  your  country,  as 
well  as  for  the  advantage  of  iAkt  parties  eon- 
cwned,  that  «sen  oi  your  rank  and  known  pro- 
bity attend  Ihe  trial  of  this  issue :  But  i  fear  it 
will  not  be  in  the  power  of  the  Court  to  take  the 
ef  idence  with  Mch  OKafftassif  ^  to  ffive  you 
lbs  ttsoal  asaigl^ypce,  by  fummiof  iofi$>  ^  at 
the  end  of  the  trial.  ]  tajfigi  Mk^pefbns  v^fi^o^ 
yoa,  gentlemen,  to  t»kfi  not^  as  we  prqofie^. 

Mrs.  Dorothy  Briteo  sworn. 

• 

fiiays,  she  knew  lord  im»<1  My  Al^^m  at  tlpe 
dc|MNieni's  faUMtr's  hpua^io  Bnde-stv^,  JDuh- 
bo.  That  her  fa|her'«  na^e  mifi  Temple 
Brisoo,  fnd  was  ca^ed  CW^  6nf co.  That 
lord  and  lady  Altham  came  to  ^  faliher's 
bouse  in  1713,  about  the  lattef  end  of  October 
pr  November,  and  .went  from  tfreiMS  ^  MfB^ 
to  oee  Mrs.  Vice's  at  Templ^->har,  near  Che  Slip. 
That  she  afterwards  was  at  tha^t  house,  .^nd 
sopped  with  thto  there.  I^vs,  Hiat  she,  with 
the  rest  of  the  famHv,  were  desired  to  see  lord 
and  lady  Akham  to  bed  at  herialher's  house, 
that  it  might  he  known  they  were  reconciled.  ^ 

That  from  Mrs.  Yice's  house  los||  and  lady 
Altham  went  to  Dnnmaine,  m  the  county  of 
Wexford,  about  Ohristmas,  1718.  That  ^he 
al^erwards  aaw  lord  and  lady  Altham  at  Mrs. 
Viee's,  the  latter  end  of  summer  1714. 

Henrietta  Colet^  awom  to  the  Voire  Dire. 

^  Bays,  she  never  was  promised  any  thing  for 
giviDj^  her  testimony  in  this  cause. 

fieinff  sworn  in  chief,  deposeth,  that  she 
knew  the  late  lord  Altham  and  his  lady,  in 
1713,  by  a  reconciliation  being  made  between 
them  at  her  father's  house.'  That  it  Was  some 
tine  about  .Ghristmits  that  they  k>dged  at  her 
lather's  house  four  or  iSkve  days,  and  went  Cram 
thenoe  to  Temple*bar  to  lodge;  obaerved  tham 
to  live  comfortably— did  see  lady  Altham  at 
Temple-bar.  That  my  k>rd  and  lady  went  to 
Onomaine  about  Christmas.  That  the  depo- 
Mt  and  her  mother,  being  invited,  went  to 
Duamaine  about  the  spring,  17 14.    Thait  kdy 
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Aitham  was  widi  oUd  arhito  deponent  waa 
there,  hnt  reeeived  a  fipigbt  and  tniscarried. 
That  the  fsigfat  wsa  ocoasionad  by  my  loid'a 
heinganaipreat  rage  at  their  bringing  some' 
saacers  to  table  contrary  to  his  express  orders  ; 
upon  which  he  throw  the  saueeis  mto  tha 
chimney  just  by  my  Udy,  who  was  seated  at 
the  upper  cud  of  the  table.  That  the  deponent 
lay  with  her  mother;  and  that  ia  the  night  of 
that  day  Imr  mother  wsa  oaUed  up  by  Mary 
Heath,  her  ladyship's  woman,  who  told  her, 
IM  lady  Afcham  was  iM,  and  desifed  4ier  to 
oome.  Says,  that  my  lady  nnsoairied  that 
night,  and  deponent  caw  theabortkw  in  abason 
neat  morn wg.  That  depanent's  mother  ssid, 
if  faidy  Althftm  was  so  easily  frightened,  she 
never  would  ha^e  a  chiM.  mya  her  mother  is 
deafi. 

[Cross-eicamioe^.3 

Says,  she  is  about  4$  y^l^a  old-f«oaB't  rer 
member  who  were  the  ^ernMOs  vliea  ibe  wav 
at  Doomaine^  She  was  asked,  beiyg  so  young* 
how  she  knew  it  to  be  ap  abortion  ?  Says  she 
heard  it  from  her  mother.  (She  was  asked^ 
what  kind  of  saucers  were  thrown  ?  Sayiu  they 
wgge  china  saucers  with  0(id  kinds  of  s^^aw$ 
on  •tbero,  and  that  lord  Altham  had  ihem  he«' 
fore  he  was  married,  and  ordered  them  not  to 
be  bfiOttght  to  tahte  to  his  lady*  Says,  abe  and 
bar  mqlher  wereM.tobl?,  and  liiat  pbe  sat  at 
the  huly's  riglu  hand.  8he  wa^  asked  wbut 
the  butler's  name  was  then  ?  Sihe  aaid>  h(e  was  *^ 
called  1M^»  She  wfM aske^,.w«s  be  prcsantf 
Says,  to  the  b^  of  her  knovMgtt.  bejsias» 
and  brought  in  the  second  course,  l^yp,  JkinI 
AJtham  used  thepe  woiidf,  wh^hcthircw  the 
saucers,  These  saucers,  you  know,  l^rfl^red 
never  to  come  to  table;  and  Ui^t  thereupen  tha 
lady  Althi^m  fell  into  ft  fit  ^'  teaqi.  i^jip,  she 
never  w^  jirofnis^d  .finy  l^^lie.  W«s  nsked,  If 
f^  physicians  were  callei).  Says,  she  doea 
not  reuMmher  miy.  :S9|r>>  l^hat  locd  Altham 
said  afterwards,  it  was  the  liidy '#  own  )la«lt,thnt 
fhtt  had  misc^riqd. 

Alke  B^t^Bw.Qxn» 

fiays,  she  knew  lady  Abham  at  captain 
Bnsco's  in  Bridcatareet,  Sn  t718,  and  «t  hst 
lodgmgs  m  Essex^stieet,  in  tNovemhv  1714, 
at  Mm.  Vice^e,  j»ad  that  faidy  Allham  waa 
than  with  chtld.  Says,  that  lord  Altham 
mesitioned  dhese  words  to  deponent.  By  God, 
AUy,  Moll'41  with  child;  says,  she  wished 
lady  Ahhaaa  joy  of  iher  being  uutb  child,  and 
that  Jady  Altham  thanked  net  m  presence  cf 
my  k>sd.  Save,  she  saw  lady  Altham  twice  or 
threetimes  aner,  bafers  ker  ladyship  went  ant 
of  town,  aad.spoketo  her  of  it;  and  sajs,  ^ha 
lady  Altham  always  owned  \U  And  deponent 
saw  ^hergrawng' bigger,  and  had  an  opposlu* 
nity  of  dressing  her. 

[Cross-  examined.] 

Says,  she  can't  tell  what  beoama  of  that 
pregnancy.  Says,  ahe  waited  on  Mas.  Brisao, 
and  attended  there  sontetimcs  on  kdy  Althaok 
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Being aaked of  what' size  lady  Altham  was; 
luid  of  what  colour  ber  bair  ?  Says,  she  was  a 
middle-sized  woman,  aod  her  baic  a  dark 
Ibrown.  She  was  asked,  if  Mrs.  Brisco  weot  to 
J>uninaioe  P  She  says,  she  went  in  the  spring 
1714,  and  one  of  her  daughters  along  with  her. 
She  was  asked,  how  old  that  daughter  was ; 
aod  if  she  was  marriageable?  She  says  she 
was,  and  as  big  as  she  is  now.  Savs,  the  first 
time  she  saw  lady  Altham  with  child,  the  days 
were  short,  and  the  weather  dirty  ;  says,  she 
got  a  chaur  to  go  home  from  Mr.  V'Kfi^s ;  says, 
she  was  told  in  the  family,  that  lady  Altham 
was  with  child ;  saw  her  about  three  times  at 
lier  master's,  and  at  her  lodgings.  She  was 
asked,  How  many  daughters  captain  Brisco 
liad  ?  She  said  five ;  but  could  not  tell  which 
of  them  were  at  home  when  Mrs.  Brisco  went 
to  Dunmaine.  Said,  Miss  Harriot  was  in  the 
country  with  lady  Altham  ;  and  says,  she 
heard  ner  master  and  mistress  say,  that  the 
lady  Altham  miscarried  in  Dunmaine,  and  has 
beard  Mrs.  Cole  say  so. 

Catharine  M'Cormick  sworn. 

Says,  she  knew  lord  and  lady  Altham,  when 
they  lodged  at  Mr.  Vice's  near  Temple-bar, 
where  deponent  was  servant  in  the  year  before 
queen  Anne  died,  in  or  about  the  latter  end  of 
aummer ;  says,  that  the  first  time  of  their  lodg- 
ing there,  a  running-footman  came  with  my 
lonl's  slippers ;  and  there  was  a  rumour  at  first 
that  my  lord  was  married  to  one  of  captain 
Brisco's  daughters,  but  it  was  soon  afterwards 
known  that  lady  Altham  was  come  to  town. 
That  lady  Altham  went  to  Dunmaine  from  her 
master's  house,  aod  about  the  latter  end  of 
May,  or  beginning  of  June  following,  came 
from  the  country  to  Mr.  Vice's  the  second  time. 
That  there  was  some  talk  in  the  family  at  Mr. 
Vice's  of  the  miscarriage  at  Dunmaine.  Says 
ll)at  my  lord  one  evening  having  words  with 
my  lady's  woman,  Mrs.  Heath,  made  a  great 
qoise,  upon  which  my  lady  was  frightened  and 
screamed  out.  That  Heath  then  told  my  lord 
that  my  lady  had  miscarried  or  was  going  to 
miscarry ;  whereupon  he  sent  for  oneMrs. 
Locas  a  midwife  in  the  neigbbomrbood ;  that 
one  Mrs.  Lawler  another  midwife  was  also  sent 
for;  says,  that  lady 'Jiltham  miscarried  about 
six  weeks  afker  her  oominr  to  Mr.  Vice's: 
beard  it  from  Mrs.  Heatb  ner  woman,  and 
&eath  said  the  ladv  would  beafruitfiil  woman, 
only  for  my  k)rd%  usage.  That  about  two 
months  after,  she  heard  lady  Altham  was  again 
with  child,  and  was  told  so  by  Mrs.  Heath  her 
woman,  who  mentioned  to  her  she  had  good 
aewsy  for  that  my  Udy  was  again  with  child. 
Says,  there  were  great  changes  in  my  lord  for 
the  better,  upon  my  lady's  being  with  child 
again ;  that  he  used  to  cooae  home  earlier  than 
usual,  and  that  a  pair  of  low* heeled  slippers  was 
bought  for  my  lady,  for  fear  of  her  stumbling 
and  thereby  occasioning  a  miscarriage;  says, 
that  at  a  certain  time  the  deponent  observing 
my  lad^r  pretty  big,  she  wished  ber  ladyship 
nuch  joy  of  her  little  big  belly ;  that  my  lord 
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said  that  waii  an  Irish  boll,  andntendiMci  to 
deponent  that  he  believed  she  might  mike  t 
good  nurse ;  says,  this  was  in  December,  abut 
ten  days  before  Christmas,  the  Tear  ^sm 
Anne  died  ;  says,  Udy  Altham  m  sot  Ian 
herself  as  usual.  Thought  and  beliered  bdj 
Altham  to  be  big,  and  bad  the  walk  of  s  wtMuo 
big  with  child.  That  jellies  and  brolhi  wen 
made  for  ber ;  says,  her  husband  lUumA  i 
servant  to  my  lord,  and  she'  parted  fron  Nr. 
Vice's  family ;  says,  the  lady  not  seeinr  eon- 
pany,  made  her  first  believe  she  was  witCchM; 
says,  she  gave  herself  full  ease  and  liber^  ii  t 
ni|^bt-gown.  Said,  the  occasion  of  mj  m}H 
miscarriage  at  Mr.  Vice's  was  by  my  Im 
coming  in  one  njght  in  liquor;  and  mhm^ 
putes  happening  between  hw  lordsbip  asd  MnL 
Heath,  my  lady's  woman,  a  stool  wss  Ibravii 
which  made  a  noise,  and  frightened  my  Mj; 
says,  Mrs.  Heath  said  to  my  lord,  los  haie 
done  a  fine  thing,  my  lady  has  miscarriol; 
says,  she  was  servant  at  Mr.  Vice's,  when  laij 
Altham  kept  her  bed  a  fortnight ;  doo't  ic* 
member  the  names  of  captain  Brisco'schiMfoi, 
or  when  they  visited  lady  Altham.  Bot  ayi, 
Mrs.  Brisco  was  an  intimate  acquaiotaDce  i 
lady  Altbam's. 

[Cro88«eiamined .] 
Being  asked  in  what  manner  she  got  h«r 
livelihood  P  Says,  by  her  honest  industrj^,  ud 
that  ber  employment  is  stamping  or  Dristiiig 
papers  for  rooms.  Being  asked  wbetoer  d» 
bad  any  discourse  with  oue  Mre.  Sbavf  Sijs 
she  bad ;  and.that  having  mentioned  berlifiaf 
at  Mr.  Vice's  house,  she  was  asked  if  she  kaev 
that  Mr.  Annesley  was.  a  son  of  lady  Alibus? 
or  if  she  could' swear  that  my  lady  wts  frith 
child  of  that  i^ry  boy  f 

Dorothy  Brisco  called  up  again  by  tbeDcM* 

ant's  Gonosd. 


Says,  she  heard  lady  Altham  was 

and  miscarried  at  Dunmaine :  cant  cbiigs  h* 
memory  if  lady  Altham  was  a  second  timeiiidi 
child :  says,  her  mother  and  siiter  cuw  ii 
about  three  months  home  from  DoDoaiM. 
Says,  that  lord  and  lady  Altham  caneloDoUii 
after,  queen  Anne  died.  Don't  remember  kr 
ladyship's  being  with  chiki ;  for  depooea^sii 
in  the  small- pox  when  queen  Anoe  died,  ml 
her  mother  came  to  town  on  her  havisglbi 
small -pox :  says,  lord  Altham  came  from  w* 
maine  about  An^t.  She  was  asked  whelbrt 
she  knew  the  witness  Ah'ce  Bates:  says  ihi 
does,  and  that  she  is  an  honest  worthy  waoM- 

Mrs.  Q>Us  called^  up  again  by  the  DetohK^ 

Counsel. 

Says,  she  remembers  Alice  Batet  to  be  a  nr^ 
vant  at  Mr.  Vice's :  can't  racolleet  if  she  m 
her  that  lady  Altham  was  with  child.  Siji> 
that  Udy  Altnam  came  to  town  afker  ber  ns- 
tber,  towards  the  winter:  believes  she vintedid 
her  house :  cim't  remember  its  being  talked  « 
tliat  lady  Altham  was  with  child.  Savt,  ibt 
was  at  0ablin  when  she  heard  of  the  qvKm* 
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^Mth,  and!  ihtt  ttj  hAf  oane  fiiMi  the  ooantrj 
aboat  the  wioters  mvi^  ilMrenaiiMd  at  Bar- 
ti»-hall  for  fix  weeks,  attd  ta  Donmaioelhe 
wMe  mootb  ef  May,  and  that  aba  left  lady 
^UuHD  at  DunaiaiBe. 

Claries  M^Cariy  swora. 


flaye,  he  kaew  lord  Akhaei,  aad  kacir  bia 
lady  whea  tliey  Urcd  al  Vioe'a,  ia  the  year 
1715  er  1716.  Depoaent  kept  aa  iaa  at  Col- 
lega-gieea,  and  lord  Althaai  bad  a  ooaeb-boose 
aad  Btablee  frofli  depeneat.  That  after  the  death 
af  ^oaen  ADoe,  abaut  a  year  or  a  year  aad  half, 
h  waa  npocted  lady  Altbaia  bad  a  child.  (De- 
Boaeat  waa  mentioaiDg^  a  discoarea  be  bad  with 
lord  AMiam,attbe  Threa-Taa  tatera,  bat  wai 
preveated  therefnin,  it  being  matter  of  bear- 
aary.)  Says,  that  the  parUaniei^  waa  sittiDg 
when  lord  Altbam  ledf^ed  a*  Mr.  Vice's,  and 
that  it  was  ia  sumoier  daw. 

Major  Richard  Fitxgerald  sworn. 

flays,  be  kaew  lord  Altbam,  aad  was  ac- 
qaaiated  wita  bis  lordsbip  in  1714,  at  a  place 
catted  Praspect*Hall  in  ibe  oouniy  of  Water* 
ford,  aad  at  Duamaine,  and  knew  lady  Altbam ; 
that  deponent  was  at  Danmaine  some  tiqM  ia 
1715.    Being  asked  if  be  was  sare  it  waaia 
|he  year  1715  ?  says,  be  is  eertain ;  but  says, 
he  coald  not  then  see  lady  Altbam,  because  she 
was  lying  in  at  that  time,  and  that  she  sent 
word  do%vn  to  ibe  deponent,  that  if  she  coold 
see  any  body,  she  would  see  him.  Being  asked 
the  occasion  of  bis  coming  to  Dunmaine,  says, 
he  met  lord  Altbam  at  Ross,  who  inrited  depo* 
Dent  to  dine  with  bim  the  next  day  ;  that  de- 
pgoeat  desired  to  be  excused,  because  be  was 
ta  dbne  with  some  officers ;  but  lord  Altbam 
aaid,  deponent  must  dine  with  him,  and  come 
la  drink  some  groaning-drink,  for  that  bis  wife 
in  labottr :  deponent  lold  bim  that  was  a 
he  ought  not  to  go ;   but  lord  Altbam 
would  not  take  an  excuse,  and  sent  the  de- 
paaant  ward  the  next  day  to  Ross,  that  bis  wife 
brooffht  to  bed  of  a  son ;  and  the  deponent 
it  to  Danmaine  and  dined  there,  and  bad 
la  discourse  about  the  ehiki,  and  lord  AHbam 
we  that  the  deponent  shoald  see  bis  son ; 
aad  aooordiagly  the  nurse  brought  the  child  to 
dapoaeat,  and  deponent  kissed  the  child,  and 
gava  half  ^ guinea  to  the  nurse:  aad  some  of 
the  c^Bipany'  toasted  the  heir-apparent  to  lord 
Aag'lesea  at  dinner.  That  this  was  the  day  after 
tiie  child  was  bom;  and  deponent  says,  ne  left 
the  aoontry  the  next  day,  anu  went,to  the  county 
af  Watarmrd,  to  his  own  house  at  Prospect- 
Ball.   Says,  deponent  saw  the  woman  to  whom 
he  gave  tlie  half-guiaea,  this  day  of  his  exa- 
Minatfon;  that  be  remembers  her  well,  beoause 
he  look  notice  of  her  when  be  gave  her  the  baJf* 
mioea,  that  sbe  was  very  handsome ;  that  he 
Sid  not  stay  at  DunaiaiBe  that  night,  but  came 
to  Ross  at  niglit-fall,  aad  was  attacked  in  the 
road  by  robbers:  that  be  crossed  the  ferry  on 
hia  retorn  bome-^remembers  that  the  lord  Al- 
tiMMn  was  in  high  spirits  with  the  th9ughta  of 
hewing  a  son  and  hor. 
VOL.  XVII. 


[Cross  OTim«icd.3 
Depoaeat  was  asked,  did  he  ever  return  la 
die  eooaly  of  ^  Wexford  f  "Says,  he  never  did  ^ 
ha  waa  asked,  how  fbr  Pkospect-Hall  is  from 
Daamaioef  Shys,  about  28  miles.  He  waa  ask* 
ed  on  what  oecaaioa  he  was  at  Ross?  8aya, 
that  deponent's  oude,  Mr.  PijSfott,  lived  in  dia 
GOdaty  of  Wexford,  and  at  his  death  left  da« 
poneot  a  legacy,  which  oocaskmed  depoaeatfis 
going  there :  and  says,  he  waa  a  goad  winle 
dead  belbre  deponent  got  an  aooaaat  thareof. 

John  Tumor  swora. 

Says,  be  lived  at  Dunmaine  ten  years,  and 
knew  lord  and  lady  Altbam:  deponent  wai 
seneschal  to  the  lora  Anglesea,  and  visited  lord 
Althara  ;  that  he  married  in  December  1714^ 
and  be  and  bis  wife  went  to  Dunmaine  ana 
staid  there  about  three  weeks  about  Lent  time, 
and  lady  Altbam  was  big-bellied  at  the  time 
be  went  there.  Says,  lady  Altbam  told  depo* 
nent  the  next  time  be  saw  her,  that  she  had  a 
son :  afterwards  saw  the  boy  at  Dunmaine  a 
year  and  a  half  old :  staid  a  night  at  Dunmaine, 
and  had  the  child  in  bis  arms :  saw  the  lady 
leading  the  child  across  the  parlour:  saw  the 
lord  Altbam  kiss  the  child,  and  bo  called  bim 
Jemmy :  saw  the  child  afterwards  at  Ross, 
and  at  Kinnay  in  the  county  of  Kildsre ;  saw 
the  child  once  at  Ross  when  lady  Altbam  lodged 
there  at  one  Butler's.  Deponent  being  asked 
bow  the  child  was  treated  at  Kinnay,  si^s,  be 
was  dressed  as  the  son  of  a  nobleman,  and  the 
servants  called  him  master;  saw  him  at  Kin- 
nay, as  he  believes,  three  or  four  times :  the 
child  could  walk  at  Kinnay,  and  used  to  ba 
wheeled  about  in  a  little  carnage:  saw  the 
child  afterwards  at  Carrickduif  in  171iO,  and 
lord  Altham  was  fond  of  the  child.  That  my 
lord  and  deponent  being  at  a  tavern  in  Dublin 
in  1723,  lord  Altbam  said  be  would  send  for 
bis  son  thai  deponent  might  see  bim,  and  the 
child  accordingly  was  sent  for :  that  be  waa 
then  about  eight  years  old,  and  lord  Al- 
tbam said  to  deponent,  yon  were  seneschal  to 
earl  Arthur  and  earl  John,  and  you  may  ba 
seneschal  to  the  child :  and  deponent  *ey*9  be 
believes  he  saw  the  child  once  after  in  Dublin, 
but  did  not  know  him,  only  was  told  it  was  be : 
and  that  was  about  two  or  three  years  after  the 
meeting  at  the  tavern ;  that  tlie  child  bad  no 
clothes,  and  was  so  much  altered,  that  although 
the  people  of  the  town  told  him  be  waa  the 
lord  AHbam's  son,  be  did  not  know  haw  to  be- 
lieve it. 

[Cross- ezamiaed.] 

Deponent  waa  asked  where  my  lord  lived  al 
the  time  be  saw  the  child  ia  that  poor  €ondi«* 
tion  ?  saya,  be  does  not  know,  bat  behevea  at 
Inchioora ;  admite  he  did  act  enquire  where  ha 
was,  nor  about  the  child,  having  heard  thattha 
child  bom  at  Danmaine  was  dead  man  v  yearn 
ago,  that  depooeat  was  settled  near  Oamolin 
I^r-park :  says,  it  was  visible  the  lady  waa 
with  obild :  depoaent  waa  asked  what  sise  wo* 
man  my  lady  was?  be  says,a  lusty  apd  swarthy. 
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child  was  DurM  aboat  ftqqtrterof  tmQefiOB 
the  house  udoo  my  lonl's  land,  and  nobody 
lifed  in  the  boose,  bat  the  nurse's  fatbertid 
mother  and  a  serrant  maid  of  the  hone;  tal 
lord  Altham  and  his  lady  went  often  tbot  tt  | 
see  the  child,  and  to  hnog  him  to  DoDntise, 
and  that  lady  Altham  hut  a  coach-roiil  madi  | 
on  purpose  to  go  to  see  the  child ;  tbit  tin  , 
child  was  at  nnrse  about  a  year,  and  thea  re- 
moved to  Dunmaine.  That  ui  the  begioaing  if 
1717,  my  lady  went  away  from  DoomuDe^oa 
occasion  of  Mr.  Thomas  PxOliser.  Thit  Isiy 
Altham  had  the  child  in  her  arms  as  she  wai  is 
the  chariot  going  away,  and  was  fciniDf  it,bi( 
the  lord  Altham  came  out  in  a  passion  ud  Ink 
the  child  from  my  ladv*  and  gave  it  to  Jon 
Laffan ;  and  the  lady  bemd  to  hare  the  eUU 
along  with  her,  and  cried  because  my  ]oid» 
fused  her;  that  she  sent  for  the  child  to  N«, 
but  could  not  have  it  as  he  knows  of.  Thafttki 
child  had  gold^lace  on  his  hat,  and  was  dicaed 
like  a  noUeman*s  child.  Says,  he  saw  the  chiU 
(as  he  believes  six  years  af^er)  at  CarnckdoS^ 
and  the  lord  behaved  to  it  as  to  his  owacbiM; 
and  deponent  knew  him  by  his  face  to  he  tlM 
same  child  he  saw  at  DuanMiue.  DeposeotiU 
not  stay  at  Carrickduff ;  came  to  my  lord  osly 
in  order  to  break  some  horses  (depooeot  beng 
a  horse- rider).  That  he  saw  the  lord  valldif 
about  with  the  child  at  Carrickduff.  Styipbe 
has  heard  that  Mr.  Lovd  who  christeoed  ibi 
child  is  dead,  and  that  the  god&lhers  sod  god- 
mother are  dead. 


woman,  and  her  hair  brown :  knows  not  what 
neighbours  visited  at  my  lord's,  but  has  seen 
colonel  Palli&er  there.  He  was  asked  if  he 
Jcnew  the  servants  ?  Says,  he  did  not  know  one 
aervant  by  name :  belisves  he  wight  then  know 
them,  but  does  not  now  recollect  them :  has 
sciea  my  lady's  woman,  but  does  not  know  her 
name  was  Heath :  knows  Owen  Cavenagh 
pow,  but  did  not  know  he  was  lord  Altham 's 
aervfiut.  He  was  asked  if  he  knew  Rolph  the 
butler  ?  say«,  he  has  heard  the  name  of  Rolph, 
but  could  not  tell  whether  or  no  he  was  butler. 
He  was  asked  if  he  knew  the  name  of  the  ser- 
Tant  who  made  his  bed  P  says,  he  does  not  re- 
tnember  her  name.  He  was  asked  if  jie  knew 
the  name  of  the  cook  ?  he  said.  No— or  the 
nurse?  he  said.  No:  saw  the  child  at  Mrs. 
Butler's  house  at  Ross,  and  afterwards  at  Dub- 
lin when  he  was  10  or  11  yearsold,  and  in  a  mi- 
serable bad  dress :  never  saw  lady  Altham  but  at 
Dunmaine,  at  Ross,  and  in  Dublin :  said,  he 
never  heard  till  within  these  two  years  that 
lord  Altham  had  a  bastard.  He  was  asked 
ivhen  lord  Altham  died,  says,  about  1728*- 
iays,  he  saw  the  boy  in  a  ragged  condition  be- 
fore lord  Altham  died,  at  the  upper  end  of  Arran 
Quay  in  Dublin,  and  heard  some  little  boy  call 
him  my  lord :  says,  lord  Altham  applied  to  him 
in  172S,  to  speak  to  lord  Auglesea  to  help  to 
maintain  his  son,  which  deponent  did ;  and 
earl  Arthur  gave  deponent  50/.  for  that  pur- 
pose. That  this  was  about  six  years  before  his 
death  :  savs,  that  beiug  recommended  by  Mr. 
Cssar  Colclougli  to  the  present  earl  of  Angle- 
sea,  deponent  went  frequently  to  see  him,  and 
defendant  used  to  entertain  deponent  with  tell- 
ing him  how  much  he  was  perplexed  by  law- 
suits ;  that  deponent  asked  him  one  day  what 
Was  become  ot  Jemmy  ?  to  which  the  defendant 
answered,  that  he  was  dead. 

Dtffinw  Redmendt  sworn. 

**  Saysl  he  knew  lord  and  lady  Altham,  and 
deponent  was  servant  to  lord  Altham  after  he 
came  to  Dunmaine,  about  thirty  years  ago,  and 
was  three  years  in  his  service,  and  knew  that 
lady  Altham  was  with  child,  because  he  saw 
her  when  she  was  big-bellied,  and  It  was  the 
talk  of  all  the  servants ;  says,  my  lady  was 
brought  to  bed  at  Dunmaine  ;  and  deponent  was 
sent  for  the  midwife  the  day  before  her  delivery. 
Being  asked  how  he  was  employed  in  the  ser- 
vice? sys,  he  looked  afVer  the  hunters;  says, 
it  was  Mrs.  Heath  who  sent  him  for  the  mid- 
wife rwhose  name  was  Shiels)  and  that  depo- 
nent nrouffht  her  from  opposite  the  barracks  in 
Ross,  and  that  the  child  was  christened  when 
he  was  about  three  weeks  old,  by  one.  Mr. 
Loyd  (lord  Altham's  chaplain)  by  the  name  of 
James;  that  the  godfathers  were  counsellor 
Cliff  and  Mr.  Coldough,  and  the  godmother 
madam  Pigott,  and  that  the  nurae  (who  nursed 
the  clijld)  was  Joan  Landy,  who  was  preferred, 
as  he  was  t«)Id,  because  she  had  the  best  milk  ; 
that  there  was  a  bonfire  made  alid  other  re- 
joicings tor  the  birth  of  the  child.    That  the 


[Cross-examined.] 

Says,  he  was  servant  to  lord  Altham  sM 
two  years,  before  his  lady  came  toDoaoiaiiie. 
That  she  was  brought  to  bed  about  May.  Siyii 
deponent  was  not  present  at  the  christeai^g; 
believes  the  midwife  (for  whom  ilmaeot  wii 
sent  to  Ross)  is  dead.  Says,  that  Joan  Uady 
was  the  nurse,  and  that  she  afterwards  married 
to  Daniel  M'Cormick ;  that  she  had  a  ebild  be- 
fore her  marriage ;  and  some  said,  a  sailor,  tad 
some  that  lord  Altham  was  the  father  of  it. 

[Hereupon  the  Lord  Chief  Baron  said,  thatit 
looked  odd,  that  lady  Altham  should  send  ber 
child  to  be  nursed  to  a  person  suspected  to  ban 
a  child  by  her  ladyship's  husband.] 

Saya,  that  Joan  Landy  was  brought  to  km 
many  months  before  my  lady  Altham;  m 
he  saw  Landy's  ohild,  and  that  one  fttMr 
Michael  Downes  christened  it.  That  ber 
mother  and  siater  took  care  of  her  cbiM,  wWs 
she  nursed  my  lady'a.  That  Landy's  cwd 
died  at  the  age  of  three  or  four  years,  of  ■' 
small- pox,  after  my  lord  had  leftDupWJ^ 
and  deponent  was  at  bis  barial .  He  was  am 
by  what  name  Landy 's  child  was  called?  ba 
said,  sometimes  it  was  called  Landy,  sod  aaow* 
times  M'Cormick.  That  he  never  bcaid 
Landy's  son  called  Aooesley.  That  Jamtf 
Landv,  the  nurae's  father,  lived  in  Duamaise; 
that  the  old  house  was  pat  in  repair  fortbei» 
ception  of  my  lady's  ehild.  That  JtyiMSwf 
waa  never  examined  before  hia  present  difWi 
tioo.    SaySy  tbatcol. PaUiser im Bomedism<9> 
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with  deponent,  desired  deponent  not  have  any 
thing  to  eay  to  this  affair. 

Margaret  Shircliffswcm, 

Sara,  she  knew  lord  and  lady  Altham,  and 
that  Mrs.  Sbielf  the  midwife  told  deponent  ahe 
delirered  lady  Altham  ot  a  child  about  April  or 
May,  about  twenty»nine  yean  ago.  [This 
beiog  hearsay«eridence,  was  objected  to  by  de- 
fendant's oounsdy  and  the  Coort  allowed  the 
objection.] 

Mary  Doyle  sworn. 

Says,  she  knew  lord  and  lady  Altbam  ;  that 
she  was  hired  by  the  steward  to  be  a  servant 
in  lord  Altham's  service.  That  she  lived  with 
lady  Altham  three  montlis  before  she  was 
bronghtto  bed,  and  was  in  the  room  when  laily 
Altham  was  delivered  at  Dunmaine.  That  Mrs. 
'  Shiels  who  lived  at  Ross  was  the  midwife ;  and 
Denis  Redmonds  was  sent  for  her.  That  there 
were  three  or  four  present  when  lady  Altham 
was  brought  to  bed,  and  the  christening  of  the 
child  was  public.  That  Mr.  Anthony  Colcloogh 
and  counsellor  Cliff  were  the  god&thers,  and 
Blrs.  Piggot  the  godmother,  and  Mr.  Loyd 
(who  was  my  lord's  chaphitn)  christened  the 
child,  and  there  were  great  rejoicings  for  the 
birth,  and  plenty  of  wine  and  other  liquors 
drank  on  that  occasion.  That  several  nurses 
Gsme  recommended,  but  Joan  Landy  was  ap- 
pointed nurse,  who  was  afterwards  married  to 
ooe  M'Cormick,  as  deponent  has  heard ;  that 
ahe  was  a  clean  tight  girl ;  that  she  was  re- 
pated  to  be>marri^  to  a  sailor,  and  have  the 
child  by  her  husband. 

[Cross-examined.] 

Says,  she  lived  three  months  at  Dunmaine 
before  the  child  was  bom.  That  she  remembers 
to  have  seen  major  Fitzgerald  there  in  a  few 
days  after  lady  Altham  was  delivered.  That 
deponent  was  present  at  the  christening. 
Never  knew  of  any  person's  being  brought  to 
bed  there  but  lady  Altham.  That  the  child 
was  christened  in  the  parlour  about  three  weeks 
after  its  birth,  and  Mrs.  Heath  was  present  at 
the  christening.  Believes  Landy  was  then 
mmiried  to  ooe  M'Coirmick  who  lived  at  Dun- 
maine. Believes,  that  m^or  Fitzgerald  did  lie 
at  Dunmaine,  and  staid  there  for  some  time. 
Says,  that  Joan  Landy  nursed  the  child ;  never 
was  at  her  house ;  but  heard  from  the  servants 
that  were  there,  that  Joan  Landy 's  house  was 
about  two  fields  from  the  house  of  Dunmaine, 
and  that  the  nurse's  house  was  finely  white- 
washed. Says,  that  Charles  Meagher  was 
the  butler  then.  That  one  madam  Butler, 
Nelly  Murphy,  and  Mrs.  Heath  were  there  at 
that  time.  Savf,  lady  Altham  was  almost 
three  hours  in  labour ;  that  it  was  duskish  when 
ahe  was  brought  to  bed,  and  that  she  was  taken 
yi  the  day  before. 

Mrs.  De^ak  Annesley  sworn. ' 

Says,  she  knew  lord  Altham,  at  a  place  called 
Kiojia  in  the  ebunty  of  &ildare.    That  tord 


Ahham  lived  there,  and  deponent  liired  within 
three  miles  of  that  place,  at  Ballvshannon. 
That  Jord  Altham  was  her  hosband^a  relation,' 
and  visited  deponent.    That  lord  Altiiam'sson 
at  this  time  and  deponent's  brother,  Mr.  Paul, 
used  often  to  drink  his  health.    Being  asked  it* 
she  visited  lord  Altbam  at  Kinna  ?  says,  she 
did  not  care  to  ^  to  the  house,  because  lord" 
Altham  had  brought  down  a   bouse^keeper^ 
there.    Says,  that  this  was  in  1717  or  1718. 
Says,  her  brother  visited  my  lord.  ,  Beinr 
asked  if  she  believed  the  child  was  my  lord^ 
lawful  son?  says,  she  believed  be  was  bis  law* 
ful  son,  and  never  heard  the  oontraiy.    Says, 
the  child  was  called  James.    That  her  brotmr 
was  a  sober  grave  nan,  and  she  is  sore  woidd- 
not  have  toasted  the  health  of  the  child  if  ha 
had  been  a  bastard.    Sajrs,  that  the  child  went* 
with  lord  Altham  to  Carrlckdnff  in  the  county' 
of  Catherlough,  and  deponent  never  heard  of 
him  afterwards.     Says,  her  brother  freauently* 
after  the  death  of  lord  Altham,  enquired  what 
was  become  of  that  hoy,  but  never  could  learn, 
which  made  them  all  conclude  he  was  dead. 

[Cross-  examined.] 

Says,  she  never  doubled,  but  a]  wave  believed 
the  child  was  lord  Altham's  son,  out  adniha 
she  did  not  hear  of  the  child  until  he  <;ame  to 
Kinna.  Says,  that  alter  lady  Altham  came 
over  a  second  time  from  England,  she  was 
supposed  to  be  with  child.  Says,  deponent' 
once  visited  lady  Altham  when  she  came  to  the 
country,  but  her  husband  soon  at\er  dying,  and 
deponent  being  in  affliction,  never  had  any 
correspondence  with  the  family  afterwards.^ 
Says,  that  she  herself  drank  lord  Altham's  son's 
health  often  when  my  lord  lived  at  Kinna. 

•Thomas  Barns  of  Killkenny,  alderman,  called. 

Mr.  Bams  being  called  tb  give  his  evidence, 
was  asked  by  defendant's  counsel,  if  he  had  not 
a  lease  of  some  landb,  part  of  the  defendant's 
estate  ?  Mr.  Bams  admitted  he  had  a  lease  of 
31  years,  which  was  expired,  or  near  expiring. 
Whereupon  he  was  objected  to  by  defendant's 
counsel,  for  that  be  was  interested,  and  there* 
fore  could  not  give  his  testimony.  In  answer 
to  which,  the  counsel  for  the  lessor  of  the 
plaintiff  said,  that  the  lease  vras  not  of  any  of 
the  lands  in  the  declaratton,  and  therefore  his 
evidence  oould  not  be  objected  to. 

To  which  the  defendant's  counsel  replied, 
that  though  Mr.  Baros^s  lease  was  not  of  the 
lands  in  question,  yet  all  the  estate  mif^ht  be 
affected  by  the  verdict,  and  theretbre  as  he  was 
interested,  be  was  an  incorouetent  witness. 

To  this  it  was  answered,  that  since  Mr. 
Bams  bad  not  any  lease  of  the  lands  now  in 
dispute,  he  could  only  be  supposed  to  be  con« 
sequentially,  and  not  immediately  interested, 
and  theretbre  might  properly  give  bb  testi- 
mony ;  and  the  foUowiog  case  was  cited  to 
shew,  that  a  person  consequeotialiy  interested 
in  a  suit  at  law  may  be  admitted  to  give  evi<* 
deuce :  Two  persons  coming  from  Parsgate  to 
Dokhn  i^-ona  sbipi  both  had  their  portman* 
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tmutiCofen  frmiiMi  board  the  nil  tlib; 
^  the  peraon*  med  tbe  matter  of  tba  stnp  for 
tbeTaliie  of  the  goods  faelmd  loot,  smI  fnamoed 
the  other  peraoo»  (who  Ittd  likewise  lest  his 
|iertaiEiiteau)  as  his  efidenee.  It  was  oIk 
jected  by  the  eonnsel  for  the  nsaslBr  of  the  ship, 
that  the  witaeai  was  a  party  hiterestcd,  and 
should  oot  be  admitted  to  give  testiamoy  ;  be^ 
flanse,  if  the  pfauatiff  soceceded,  the  witness 
woohl  have  the  same  title  te  recover  against 
1(iedereDdaat,  ia  whieh  case  he  woohl  biiag 
Us  •  actio*  against  t^  defendant,  and  the 
jMaiiffviee  verm  might  be  a  witness  for  him. 
Vet  notwitiistaadiAg  the  objeetion  the  Court 
adasitted  the  other  person  to  be  a  witness,  be- 
he  was  not  a  party  in  the  suit,  and  not 
"ately,  thovgm  oOfMeane&tially  inter- 
Tbeiefore  the  ooonsel  jfbr  the  lessor  of 
the  plaintiff  insisted,  that  Mr.  Barns  should  be 
admilled  to  give  his  testimony,  in  the  present 


Which  tbe  Conrt  agreeing  to,  Mr.  Barns 
was  sworn. 

« 

Says,  he  very  weH  knev^  lord  and  lady  Al- 
tham.  Being^  asked,  if  he  knew  that  lord 
idthaim  bad  a  ion  ?  Shiys,  he  knew  nothnig  of 
my  lord'sJiavioflf  a  son,  but  whathewastokl 
by  my  lord.  That  he  went  to  Ross  in  spring, 
1715|  and  lord  Altham  came  to  the  inn  where 
he  waSf  and  meeting  him  in  the  kitchen,  said, 
be 'was  glad  to  see  deponent,  and  asked  him 
where  he  had  been  ?  That  be  told  my  lord  he 
bad  been  in  Dublin  about  aflbirs  of  the  duke 
oi'  Ormond ;  my  lord  said  to  deponent,  I  hope 
we  shall  dine  together :  deponent  said,  with 
all  my  heart ;  and  after  that  they  went  up 
stairs  and  dioed  together  \  that  afur  drinking 
some  wine,  my  lord  said  to  deponent,  Tom, 
1*11  tell  vou  good  news,  I  have  a  son  by  Moll 
f$beffiel2i  (  £ponent  tberei^n  shook  bis  bead, 
(not  rciBchibering  she  was  my  lord's  wife) 
and  said,  Who  m  Moll  Sheffield  ?  My  lord 
taking  notiee  of  deponent^s  meaning,  said, 
Zounds,  man,  she  is  my  wife :  upon  wbioh 
deponent  said.  My  brd,  I  humbly  beg  your 
pardon,  I  am  sorry  for  what  i  said.  Sa^s, 
that  until  my  lord  bad  mentioned  ahe  was  his 
wife,  he  took  her  to  be  a  naughty  pack ;  but 
aAerwards  deponent  recollected  that  my  lord's 
wife  was  the  duk^  of  Buckingham's  daughter; 
and  deponent  then  advised  mv  lord,  that  sinoe 
he  had  a  son,  to  take  care  of  his  wife,  and  dis- 
charge all  other  women.  Says,  be  knows  the 
yesLt  he  went  kito  the  couotry,  because  he 
went  upon  bearing  of  his  lather's  death.  Saya^ 
that  my  lord  lived  at  Donmaine  after  the  dis- 
grace of  the  duke  of  Ormond ;  deponent's 
■BBson .  of  remembrance  is,  that  he  was  re- 
•siver  to  the  duke  fer  45  years,  and  came  to 
Publin  from  the  country,  by  order  of  Mr. 
Mutley,  who  was  concerned  ibr  the  duke. 
Says,  that  deponent  was  at  Dunmaine  tlie  day 
titer  mv  k>M,  and  he  had  the  discourse  at 
Rose*  Being  asked  if  lie  saw  a  son  thereP 
Says,  he  does  not  know  but  he  might,  but  is 
not  oarlUD  j  does  sal  lemafflber  any  ooBfer- 


he  had  with  Isid  Ahham  ^bsntkhsm 
at  Dunmaine.  Says,  that  depsnmtdinai  ml 
supped  there,  and  rememben  lady  Akhasi  tt 
dinner,  hot  not  at  supper.  8m,  be  dmb 
one  Mr.  Sutton  was  at  dinner.  HewMsda^ 
if  he  knew  soy  lord's  agent,  or  aay  sf  Ui 
servants?  Says,  be  did;  that  be  mw  tb«il 
that  time,  but  cannot  reooUeetth^aidaBy 
thing  to  him,  or  he  to  them.  Sayi,  be  iM 
not  remember  seeing  the  nuise  there* 

[Cross-exammed.] 

Deponent  being  asked,  what  month  he  fCil 
to  Ro»  ?  Answerad,  either  in  AprQ  sr  Vij, 
but  cannot  fix  which.  Says,  be  migfat  km 
seen  Rolph  the  butler,  but  did  not  kaov  Mn. 
Did  not  know  the  servants  Dwycr  or  Caf^ 
nagh ;  but  knew  Mr.  Taylor,  but  had  as  dii> 
course  with  him  about  the  son.  Ssyi,  vr 
lord  did  not  tell  him  whether  or  no  the  dml 
was  cbristsned,  nor  what  his  name  eras.  8iji| 
nobody  was  present  at  Ross  wbea  ny  md 
spoke  to  deponent,  and  the  dlseoarae  was  tfta 
dinner,  and  as  common  discourse.  He  wm 
asked,  how  he  eame  not  to  understand  oiy  M^ 
expression  of  hk  having  a  son  by  Hell  SImT* 
field  P  Says,  he  did  not  recollect  who  the  w«. 
SajTS,  he  is  65  years  old.  He  was  then  iMp 
how  long  be  served  the  duke  of  Oroundf, 
He  said,  since  ninety 'five.  He  wm  tha 
asked,  if  he  did  not  say  he  served  him  45  vctfif 
He  said,  he  meaut  to  this  day.  SaysjVelw 
heard  &ve  hundred  at  Ross  say,  lonl  AKkai 
had  a  son. 

Southwell  Piggoty  esq.  sworn. 

Saj^s,  He  knew  lord  and  lady  Altbam ;  mA 
that  it  was  generally  reported,  wtlboot  nj 
contradiction,  that  he  bad  a  child  sboot  90 

J^ears  ago.  Deponent  came  over  finoai  £o(- 
and  about  the  year  17 IS.  Hays,  there  wm 
great  intimacy  between  his  step- mother  (Hib> 
Piggot)and  lady  Altham.  That  Mrs.  Piggo* 
died  about  1720  or  173 1.  Says,  lie  never  bend 
that  the  child  (which  he  heard  bMly  Mm 
bad^  was  a  daughter. 

The  counsel  for  the  lessor  of  the  j^^^ 
were  going  to  aak  Mr.  Piggot,  what  be  bcift 
his  stepmother  say  about  her  being  gedflolber 
to  the  child ;  but  this  was  objected  lo  bj  de- 
fendant's oounseV,  who  insisted  that  beeniy 
was  not  evidence,  and  that  the  wiiaeBi,v* 
Piggot,  ought  not  to  be  suffered  to  give  a^T 
account  thereof. 

In  answer  to  this  the  counsel  for  the  kstr 
of  the  plaintiff  insisted,  that  matter  of  kew^i 
which  conld  not  be  supposed  or^ioaVy  ■* 
tended  to  be  made  use  of  ia  the  caoss  (weoJ^ 
what  the  deponent  heard  sevemi  ys«*.  W 
ought  to  be  admitted,  and  the  iatberssit«t> 
prmioced  to  oorroborate  positive  prssAi  I"* 
if  Mm.  Piggot  saki,  ahe  was  sooosor  l»d» 
child,  it  must  have  some  weigbt  |  Ibr  !>•• 
Piggot  could  not  foresee  that  ^^1^^^^ 
that  oocasion  was  ever  to  be  given  in  ^i^**' 
and  theiefore  her  dedanikm  could  nstbt^ 
poeed  cakttlatod  ftt  «iy.particiikir  p«r**" 
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TliaC  wbereft  knt  wM,  an  old  wm^roil  ttay 
lie  fiftD  in  pniof ;  beeaoM  ft  ewMMt  be  sap« 
poMd  to  h»f  ken  ^mngaed  for  tiuit  p«f«* 
edm  iNirpoic.  The  ileenniti<iii  of  a  wifl»  hat 
teea  MhDittcd  to  begi?ea  in  endnce  aftinrt 
»  ii«il»ftad ;  bcoaose  at  the  tim^  it  ivaa  aaade 
it  eoald  aot  ba  aofipoaad  la  ba  iataoMI  ta  ba 
made  aae  of  aa  a? idanca,  aad  a  caae  in  Skia* 
Iter's  Reports  was  dtad  to  tbis  paraasa. 

It  was  farthar  nrgad  by  plaintiff's  eoansal, 
tbat  thara  was  no  slated  rala  af  avidaiae ;  bat 
that  tba  rales  of  efidanee  varj  acaordio^  to 
cirouttisianoeaofthaeasa^  And  thoogfc  it  must 
be  allofrad  tbat  baarsajr  ia  tba  kwasi  dapfraa  of 
evideoee,  yat  it  was  avMteaea  lo  ba  sabmitted  to 
tbe  jory. 

It  was  answered  Inr  tba  oeanoil  fiot  tbe  de- 
feadaat,  tbat  any  daefanHiatt  of  Mrs.  Piwot, 
which  was  not  made  in  the  preaenoe  of  tba 
earl  of  An^lesea,  ottffhl  not  to  be  ffiven  in  oti- 
denoe.  Tbat  Mrs.  Piggot  is  dead,  and  wbere 
penoos  are  dead,  the  law  bath  not  pro? ided 
ftr' their  teatimony,  nar  will  K  aubslitala  a  mere 
dedaratien  in  the  phee  of  an  oatb. 

As  to  a  rant-roA  (if  it  appearb  ibat  it  waa 
ftnnd  among  the  deeds  and  papers  of  tbe 
family,  and  not  d«si||fnedly  left  there)  It  may 
be  eFidence  in  caae  of  a  l^aae  lost  or  mislaid, 
to  shew  the  Talue  of  I^nds ;  hot  not  to  prove 
t^t  there  was  a  fease  in  being.  Tbe  nature 
of  the  Case  may  reqnire  such  a  proof,  and  It 
may  be  necessary  to  prodaoe  the  rent-roll: 
but  tbat  is  very  different  fVom  tibe  hearsay- 
cfViilence  of  Mrs.  Piggol's  declaration  in  the 
present  case. 

Tbat  the  admitting  hearsay- evidence  in  the 
present  affair,  would  introduce  a  dangerous  pre- 
cedent, in  re^rd  the  other  side  oould  not  have 
tbe  benefit  ot  cross  examining. 

In  some  cases,  it  is  tru^,  bearsav- evidence  is 
admitted  from  the  necessity  'of  the  thing ;  as 
if  a  man  receives  a  mortal  wound,  his  decla- 
ration at  the  point  of  death  waold  be  evidence ; 
but  that  ia  in  case  of  tbe  crown,  in  a  criminal 
affair,  and  in  a  case  of  absolute  necessity ; 
which  is  distinguished  from  a  civil  ease. 

That  in  civil  cases  there  is  not  the  same  ne- 
cessity, because  a  bill  in  equity  may  be  filed 
to  perpetuate  the  testimony  of  ancient  wit- 
nesses, and  then  the  evidence  may  be  cross- 
examined.  But  Mrs.  Piggot  being  dead,  no 
declaration  of  her's  can  be  evidence,  because 
the  defendant  has  no  opportunity  to  cross- 
examine  her. 

An  affidavit  of  Mrs.  PIggot's  could  not  be 
read  in  the  present  cjuestion ;  therefore  much 
less  a  declaration  ot  her's  made  several  years 
ago,  and  wbicb  waa  not  upon  oatb.  If  near- 
say- evidence  of  tbbi  nature  were  to  he  ad- 
mitled,  auch  precedent  would  be  attended  with 
evil  oooaeqiieooes. 

The  Court  would  not  admit  tbe  hearsay  of 
BIra.  Piggot*a  declaration  to  deponent  to  be 
made  oaeof  aa  evidence,  on  the  principal  rea* 
*»n,  that  hearaay  evidence  ought  not  to  be  ad- 
adtted,  becnuae  of  the  adverse  party's  bavingno 
ayportoDitj  of  ooaa-examimBg.    And  that  if 


dadaralisoa  of  pemona  dead  were  to  be  ad- 
mittad,  tbey  wonid  in  effect  have  tbelbreeof 
aiiginal  testimony. 

Philip  Breen  sworn. 

.  Saya,  Depencnt  knew  laid  and  lady  Ahbam 
about  tbifty  yaara  ago,  at  Duamaioe,  wbcte  do- 
poaant'a  fiitber  and  mother  lived.  Says,  that 
deponent  aaw  lady  Altham  with  child  at  Don- 
mabe,  and  beard  by  tbe  people  of  the  place  that 
abe  was  with  child ;  and  that  about  S8  or  99 
yeara  ago  (a  Utde  bsibra  or  ailer  May)  there 
were  great  rnaidiiga  at  Duomaina  for  the  birth 
of  a  child.  Says,  that  Jean  Landy  nnraed  tiio 
child  at  her  own  iatber'a  house :  that  it  was  a 
thatched  boose,  and  repaired  on  that  occasion. 
8ays,  be  bas  aeen  the  child  with  lord  and  lady 
Altham  in  tbe  eoaob.  Says,  be  remembers  tbe 
cbiM  Joan  Ijandy  bad,  and  that  it  died  of  tbe 
sanall  pox  after  lard  Ahbam  left  Dunmaine ;  be- 
lievaa  about  a  year ;  and  deponent  was  at  the 
wake  and  bnrial.  Says,  that  the  child  which 
Landy  nursed,  was  removed  to  Dunmaine,  and 
delivered  to  Joan  Laflfao,  one  of  the  mdlds  at 
Donmaioe ;  aays,  that  there  was  a  coach -road 
made  between  Landy's  house  and  Dunmaine- 
house ;  and  deponent  has  seen  the  coach  go 
that  load.  He  was  asked,  whether  be  re- 
OMmbered  Mrs.  Heath  at  Dunmaine  at  tbe  time 
he  saw  the  child  f   Says  be  did. 

^Croas-examioed.} 

Being  asked,  who  he  heard  was  fbther  of* 
Joan  I^ndy's  child ;  be  answered  thai  some 
said  lord  Altham  was,  and  others  said '  a 
sailer  was  the  fttber  of  ft.  Says,  Joan  Landy 
was  married  to  Daniel  MK^irmiek  after  b»rd 
AHham  left  Donmaine ;  and  that  lord  Ahham 
was  sopposed  to  ba%e  (cot  th^"  clitlfl  in  the  house 
of  Dunmaine,  when  Landy  wm  dairy-maid; 
says,  Joan  Landy's  cliitd  n  ft*  a  yeer  older  than 
lany  Ahbam's ;  say«,  be  was  often  in  every 
room  of  tbe  boose.  Says,  la<lv  Altham  was  a 
tall  woman  ;  and  tbat  Mrs.  Ileath  was  a  tall 
thin  woman.  That  Joan  Lamly's  child  waa 
called  Jamea  Landy.  Doea  not  remember  bis 
being  ever  called  James  H'Cormick.  Says, 
he  does  not  know  who  christened  the  child. 

Eleanor  Murphy  sworn. 

Says,  tbat  she  knei^  lord  and  Isdy  Ahbam  at 
Dunmaine,  about  86  or  39  years  ago ;  says, 
that  she  was  a  servant  there  when  my  lady  waa 
brought  to  bed,  tbat  deponent  was  called  to 
bring  up  some  water  to  my  lady's  roonr,  and 
that  she  went  info  the  room  with  a  bason  of 
water,  immediately  after  lady  Altham  was  de- 
livered ;  tbat  Mm.  Shiels  was  the  midwife,  and 
Dennis  Redmonds  was  sent  for  her  to  Ross. 
Brhig  asked,  who  was  in*  tbe  room  when  she 
went  in?  Says,  madam  Butler,  Mrs.  Ileath, 
and  Mary  Uoyie,  Says,  deponeut  came  to 
live  at  Dunmaine  about  the  beginning  of  sum- 
nler,  and  remained  at  Dunmaine  about  two  or 
three  months  after  my  lady's  delivery  of  the 
son.  That  Joan  Landy  was  the  nurse;  and 
there  were  severri  other  women  applied  for  the 
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nurse's  plftoe.  Remembeni  there  were  bon- 
fires «nd  rejoiciDgs  at  Dunroaine  for  the  birth  of 
n  son ;  that  the  child  was  about  three  weeks  at 
Dimmaine  after  its  birth,  and  then  the  nurse 
took  it  t^  her  own  house ;  that  a  little  road 
was  made  from  Dunmaine  house  to  the  nurse's, 
for  tbe  chariot.  That  one  Mr.  Anthony  Col- 
dough,  and  Mr.  Cliff,  were  the  godfathers,  and 
Mrs.  Pigott  the  godmother,  as  she  heard  from 
several  of  the  servants.  Knows  that  Mr.  Cliff 
of  Roes,  and  madam  Pigott  used  to  come  there, 
and  has  seen  them  there  often.  Says,  de- 
ponent was  in  tbe  house  at  the  christening,  and 
WAS  servant  under  the  laundry- maid.  Re- 
meikibers  Mrs.  Heath  was  in  tbe  room  when 
the  lady  was  brought  to  bed  :  tbe  christening 
was  about  three  or  four  weeki  after,  S^s, 
Joan  Landy  had  a  house  of  her  own,  and  be- 
lieves her  mother  and  sister  lived  with  her ; 
but  does  not  know  if  her  father  was  alive  when 
she  took  lady  Altham's  child  to  nurse.  She 
was  asked  how  long  Joan  Land^  bad  her  own 
child  before  lord  Altham's  child  was  born  ? 
Says,  about  three  quarters  of  a  year ;  and  that 
Landy's  child  continued  with  her  in  tbe  house 
after  she  took  my  lady's  child  to  nurse.  She 
was  asked,  if  the  house  was  tbe  same  it  was- 
before  ?  SSblvs,  she  believes  it  was,  except  that 
it  had  another  room ;  but  says  she  did  not 
know  the  house  well  before  Landy  had  the 
nursing  of  the  child.  She  was  asked,  what 
sort  of  a  house  it  was  P  Says,  a  little  bouse 
hard  by. 

[Cross  •  examined.] 

Being  asked  if  she  did  not  go  into  tbe 
house ;  Saiys,  No,  no  farther  than  the  door. 
She  was  then  asked,  how  she  could  know  that 
there  was  another  room ;  says,  that  the  room 
was  built  as  an  addition  to  the  old  house. 
Being  asked,  if  she  ever  saw  Joan  Landy 's 
child ;  says.  Yes.  She  then  again  named  the 
people  in  my  lady's  room  at  the  birth,  and  that 
nerself  went  into  the  room  af^er  tbe  biilh  of  the 
child  with  tbe  water,  and  that  it  was  about 
duskish ;  and  that  lady  Altham  kept  her 
chamber  a  month  or  six.  weeks,  and  that  the 
child  was  christened  before  my  lady  left  her 
room,  and  was  christened  in  the  yellow  room 
up  one  pair  of  stairs,  but  does  not  know  who 
were  at  the  christening.  Says,  she  was  three 
months  in  the  service  before  the  birth  of  the 
child,  and  a  quarter  of  a  year  after.  Says, 
that  Mary  Doyle  came  into  the  service  before 
her:  does  not  remember  that  they  had  any 
particukr  conversation  about  tbe  child  at  that 
time,  and  has  never  seen  her  since,  and  knows 
not  if  she  should  know  her  now  :  knows  not 
whether  she  or  Mary  Doyle  left  the  house 
soonest.  Says,  she  did  not  wash  any  of  my 
lady's  linen.  She  was  asked,  if  she  was  mar- 
ried ?  Says  she  is,  and  has  children. 

Tbe  examination  of  these  witnesses  having 
taken  up  all  Friday  till  eleven  of  the  clock  at 
night,  the  Court  observed  to  the  counsel,  that 
as  there  was  a  great  number  of  witnesses  more 


to  be  examined  on  both  aides,  s6  it  woold  be 
iroposQible  for.  them,  or  the  jur^,  to  conti&u* 
hearing  tbe  cause  through,  without  an  ad- 
journment ;  and  therefore  recommended  it  to 
the  parties  to  consent  to  such  adjournment : 
Accordingly  both  parties  readily  expressed 
their  consent,  and  the  same  being  rednced  into 
wrking,  and  signed  by  the  attornies  oo  both 
sides,  the  Court  adjourned  till  9  o'clock  the  next 
morning.  ^ 

The  Lord  Chief- Baron  made  a  oomplimcnt 
to  the  jury,  and  expressed  his  sense  of  their 
honour  and  integrity ;  that  the  nature  of  ihe 
thing  requ^vd  an  adjournment,  thoogli  there 
was  but  one  precedent  of  adjourning  a  jury  on 
a  trial  of  that  kind ;  but  as  they  were  geutlemea 
of  such  strict  honour,  any  confidence  might  be 
reposed  in  them,,  without  danger  of  any  prgn^ 
dice  resulting  from  it    - 


Saturday^  November  12, 1743. 

*  « 

The  Court  being  met  about  9  o'ckick  in  the' 
morning,  acoorUiog  to  a<tjOurnment,  tbe  jury 
were  eauled  over,  and.  answered  to  their  naa»es  ; 
apd  then  the  counsel  for  the  plaintiff  proceeded 
toezaniine  their  witnesses^  as  follows : 

Christopher  Brown  sworn. 

Says,  be  knew  the  late  lord  Altham  aboot 
33  years  ago,  and  knew  lady  Altham  on  her 
first  coming  to  Dunmaine  about  30  years  ago^ 
and  knew  her  to  have  a  son  about  S8  or  89 
Tears  ago.  Being  asked  his  cause  of  know- 
ledge, says,  he  lived  a  servant  to  esq.  Aotboay 
Cliff,  who  was  invited  to  the  christening  of  the 
said  child.  That  deponent  went  to  Dunmaine 
that  day,  and  waited  at  table  on  his  master. 
Says,  he  remembers  Mr.  Anthony  Coldough, 
Mr.  Cliff  of  Ross,  Mr.  Anthony  CUff,  and  cap- 
tain  Tench  were  at  the  christening,  but  does 
not  recollect  the  other  persons.  Says,  it  was  in 
the  beginning  of  summer  as  near  as  he  can 
tell :  being  desired  to  point  out  the  month  ; 
says,  it  was  in  May  as  near  as  he  can  guess. 
Says,  he  did  not  see  any  lady  there  but  Mrs. 
Pigott;  and  said  there  were  plenty  of  enter- 
taiument  and  great  rejoicings  there;  says, 
deponent  was  sent  several  times  with  messages 
from  his  said  master,  (who  lived  at  Clinyduff^ 
about  three  miles  from  Dunmaine)  to  enquire 
bow  my  lord,  and  lady,  and  the  child  did  :  saw 
the  child  afterwards  at  Dunmaine  in  my  lady's 
lap,  and  with  the  nurse  Joan  Landy,  and  ovxtt 
saw  him  but  at  Dunmaine.  Deponent  waited 
at  table  tbe  day  of  tbe  christening,  and  beaid 
them  toast,  The  lady  in  the  straw  and  the  young 
christian. 

[Cross-examined.] 

He  was  asked  as  to  the  time  of  drinkmg  of 
the  above  health  ?  Says,  be  can't  tell,  whether 
it  was  before  or  after  dinner.  Says,  he  is  sure 
Mr.  Coldough,  Mr.Cliff  of  Roes,  and  Mr.  An* 
thony  Cliff  were  there,  and  says  there  were 
several  others  at  dinner,  whom  deponent  cast 
recollect.  Says,  my  lady  did  not  dine  with 
them.    Heard  it  was  Mr,  Loyd  that  chdi* 
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tened  the  cbiM,  and  remembers  that  he  dined 
there ;  says,  be^knew  him  very  well,  and  that 
he  lived  at  Ross;  says,  Mrs.  Pigott  was  at  the 
head  of  the  table ;  says,  that  all  that  dined 
there,  to  best  of  deponent's  remembrance,  are 
dead ;  says,  that  deponent  dined  along  with 
the  serrants;  remembers  Mr.  Taylor  and 
Dennis  Redmonds  to  dine  there;  says,  no 
woman-servants  dined  with  deponent;  savs, 
he  thinks  Anthony  Dwyer  was  the  batler,  but 
never  saw  him  before  that  day.  He  was  de- 
iiired  by  defendant's  ooonsel  to  name  the  ser* 
▼ants  who  dined  there.  He  says,  I  cannot 
ttame  them,  would  you  have  me  tell  you  what 
I  don't  know  P  Says,  deponent  drank  several 
healths,  and  was  very  merry,  but  knows  not 
what  particular  healths  were  drank :  says,  there 
was  not  a  bonfire  on  the  night  of  the  christen- 
ing, but  heard  there  was  one  the  night  foltoW- 
inff ,  hot  deponent  was  not  there?  Being  asked 
what  meat  there  was  for  dinner ;  says,  I  don't 
know ;  would  you  have  me  keep  an  almanack 
in  my  head  ?  says,  he  cannot  teU  whether  the 
christening  was  above  or  below  stairs;  says, 
lie  did  not  see  the  child  till  day  of  the  christen- 
ing, nor  the  nurse ;  cannot  tell  whether  he  saw 
captain  Sutton  there  that  day,  or  that  he  dined 
there:  says,  he  remembers  captain  Tench  be- 
ing there,  because  he  was  married  to  his 
inaster's  sister,  and  that  Mr.  Coldough  was 
there,  because  he  was  one  of  the  gossips ;  says, 
his  master  did  not  stay  at  Dnnmaine  that  night. 
Being  asked  if  he  knew  Thomas  Rolph  the 
batler :  says,  that  one  Dwyer  was  butler,  and 
attended  that  day ;  says,  he  did  not  know  my 
lady's  woman.  Being  asked  if  he  saw  Mrs. 
Heath';  says,  he  did  not  know  her.  Being 
asked  to  whom  he  delivered  the  messages, 
when  he  came  from  his  roaster  and  mistress 
with  services  to  Dunmaine;  saya,  he  delivered 
them  to  one  Mr.  Taylor,  and  that  Mr.  Taylor 
returned  the  answers  to  deponent.  He  was 
asked,  how  he  came  to  deliver  messages  al- 
ways to  Mr.  Taylor,  and  not  to  the  other  ser- 
vaots;  he  says,  because,  he  was  my  lord's 
gentleman  ;  and  deponent  always  enquired  for 
him.  Being  asked  if  Mr.  Taylor  is  reputed  to 
be  dead  or  alive ;  says,  he  does  not  know,  and 
has  not  seen  him  these  80  years  past.  Being 
asked  if  he  knew  Mary  Doyle,  or  Eleanor 
Murphy ;  says.  No.  Being  asked  if  he  ever 
aaw  lady  Altnam  ;  says,  Yes,  at  the  bouse  of 
Dunmaine,  in  the  parlour,  with  the  child  in  her 
arms.  Says,  he  believes  he  saw  the  child  about 
a  year  afterwards.  Says,  my  lady  was  a  tall  fine 
alender  woman.  Believes  she  was  taller  than  de- 
ponent, but  says  he  never  measured  her.  Says, 
she  was  thin  in  the  face.  Being  asked  if  she  was 
a  handsome  woman,  says  she  appeared  so  to  de- 
ponent. Says,  he  cannot  tell  the  colour  of  her 
hair,  for  that  she  had  powder  in  it  the  day  de- 
iionent  saw  her,  and  that  he  never  saw  her  but 
ance  in  the  parlour,  and  sitting  down.  He  was 
tbeii  asked  how  he  could  know  she  was  a  tall 
woman ;  says,  she  appeared  to  be  tall  by  her 
hulk  and  figure.  Says,  he  lived  with  Anthony 
C^iiiff  a  servant  for  21  years:  says,  that  my  lord 


visited  deponent's  tfiaster  at  his  house,  but  my 
lady  did  not,  nor  did  deponent's  master's  sisters 
visit  my  lady.  Being  asked  where  the  company 
dined  the  day  of  the  christening;  says,  in  the  par- 
tour  of  the  house  of  Dunmaine,  as  near  as  depo« 
nent  can  guess,  fronting  the  great  yard,  says,  he 
does  not  know  that  the  room  had  any  other  name 
than  the  parlour.  Being  asked  who  was  at  the 
sideboard ;  says  some  of  the  servants  stood 
there,  but  deponent  does  not  know  who  it  was : 
Says,  Anthony  Dwyer  attended  as  butler,  and 
deponent  attended  his  master.  Says,  every 
gentleman's  servant  waited  at  table,  is  sure  Mr. 
Cliff  of  Ross  dined  there,  and  that  one  M<Gee 
his  servant  waited  on  him.  Says,  he  does  not 
remember  the  names  of  all  the  servants  that 
dined  with  him  at  the  same  table;  but  thinks 
that  all  the  servants  dined  there.  Does  not 
know  how  many  tables  there  were  there:  can't 
tell  particularly  whether  Redmonds  or  M*Gee 
dined  with  deponent  at  the  same  table,  says, 
the  servants  dined  in  the  common  hall  at  a  long 
table  ;  and  deponent  remembers  but  one  table 
there.  Says,  the  hall  was  on  the  same  floor 
with  the  parlour  where  the  gentlemen  dined  ; 
says,  the  common  hall,  the  parlour  and  the 
kitchen  were  on  one  floor,  to  the  best  of  depo« 
nent's  remembrance ;  saya,  he  does  not  know 
but  some  dined  in  the  kitchen ;  does  not  think 
he  went  down  stairs  to  the  kitchen. 

John  Scott  sworn. 

Says,  he  was  servant  to  Mr.  Pigott,  who  liv- 
ed within,'three  or  four  miles  of  Dunmaine  about 
33  or  34  yeaia  ago  (before  Mr*  Annesley,  lord 
Altham's  sen  was  bom)  at  a  niace  called  Tyn- 
tern ;  and  deponent  knew  lord  Altham  at  Dun- 
maine about  30  years  ago.  Says,  deponent  went 
for  England  with  sir  Harry  Pierse's  son,  and  sir 
Harry  followed  in  May,  and  returned  in  July, 
about  28  or  39  years  a|ro.  He  was  asked  if 
his  master  was  in  mourning ;  says  he  was,  but 
knows  not  on  what  occasion.  Says  sir  Harry 
Pierse  married  a  daughter  of  Mrs.  Pigott's, 
Says,  he  was  aent  several  tunes  from  Mrs. 
Pigott  to  lord  and  lady  Altham,  with  messa^ 
and  how-do-yous,  to  know  how  their  child  did. 
Being  asked  what  the  reputation  of  the  country 
waa,  in  relation  to  my  lord's  having  a  son; 
says,  it  waa  commonly  understood  by  all  the 
neighbourhood,  that  my  lord  Altham  had  a 
son  by-  his  lady ;  says,  he  has  seen  the  child 
brought  by  the  nurse  to  Mrs.  Pigott. 

[Cross-examined.]) 

Knew  the  house  at  Dunmaine  very  well ; 
says  he  used  to  go  through  the  yard  to  the 
kitchen.  Being  asked  if  the  kitchen  was  on 
the  same  floor  with  the  parlour :  says,  it  is  not ; 
thatit  is  under  the  best  parlour ;  says,  that  de- 
ponent was  bom  near  Dunmaine-house,  and 
knew  it.  Says  it  is  about  10  or  ifi  steps  going 
up  te  the  front  of  th6  house.  Says,  tnere  is  a 
little  psrkiur  below  stairs  on  the  left-hand,  and 
that  the  other  parlour  is  on  the  right  hand  a» 
you  go  in.  Says,  the  oommoh  hall  was  be 
twean  the  kitchen  and  the  little  parlqur.  Being 
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aakied  if  the  ball  where  the  u&twmM  used  Id 
dioe  w«8  on  the  same  floor  with  the  perioer  ? 
•ays,  Ne.  That  when  yoa  came  iDto  theheaae, 
it  was  into  a  lobby  or  entry,  which  .depottcol 
believes  was  about  5  or  6  foot  broad,  and  16 
foot  Iodic.  ^J*9  deponent  was  servant  ta  oono- 
sellor  Pigffot;  and  that  it  is  aboat  28  or  S9 
vears  agodepeneot  went  to  Eogbod^  as  near  as 
BO  can  ^ess,  and  cootiooed  in  England  from 
the  latter  end  of  March  till  the  be^iDning*  of 
J  nly  •  Sttya,  sir  B  arry^  Pierse  was  m  Londoo, 
and  lodged  at  St.  Martin's.  Can't  tell  whe- 
ther  queen  Anne  was  living  or  dsad  then.  He 
was  aidLed,  if  he  ever  was  in  Yorkshire  ?  says, 
he  was  not  Said,  he  landed  at  Parkgate,  go- 
ing to  England,  and  took  shipping  thm  at  his 
reliim  hone.  He  waa  nsfceil,  if  he  took  no- 
tice «f  the  prodaimiDg  of  the  king  ?  Says,  he 
did  not.  He  was  asimd,  if  he  conid  tell  wbe- 
Iher  the  rebellion  of  Preston  was  before  or 
aj^  bis  going  to^England  ?  Says,  he  cannot 
telL  Says,  he  never  was  in  England  but 
once.  Says  it  was  after  his  Tetiftn  fkom 
England,  that  knrd  and  lady  AUbant's  cbild 
was  born.  Says,  he  cannot  teU  upon  what  oc- 
casion sir  Harry  Pierse  went  to  England. 
Says  he  cannot  reocdiect  whether  their  retam 
from  England  was  before  or  after  171S ;  but 
as  near  as  he  can  guess,  it  was  about  38  or  29 
years  ago.  Says  he  lived  in  Mr.  Piggot'a  h^ 
inily  for  7  years  ;  and  that  he  lived  there  about 
n  year,  or  a  year  and  a  half  before  deponent 
went  to  London.  Deponent  mentioned  afler- 
wards  some  gentlemen  with  whom  he  had  lived 
a  servant. 

An  application  was  then  made  to  the  Court 
by  one  of  tbe  defendant's  counsel,  for  liberty 
to  call  one  Mr.  Brehan,  sovereign  of  the  town 
of  Ross,  to  view  this  witness.  Brehan  accord- 
ingly appeared,  and  viewed  biro,  and  said  he 
knew  him  ;  and  Scott  said  he  also  knew  him 
very  well ;  and  then  Brehan  was  ordered  to 
retire. 

Chfittcpher  Brown  was  ordered  by  the  Gonrt 
to  be  ctMtd  again,  to  be  examined  as  to  the 
situation  of  tbe  house  of  Dunmaine^  and  to 
tell  some  of  the  servants',  names. 

Says,  tbe  house  of  Dunmaine  had  a  front 
and  a  back  door ;  but  does  not  recollect  whe- 
ther he  went  op  to  the  front  part  of  tbe  house 
by  steps  or  not ;  nor  was  he  sure  whether  or  no 
the  gentry  dined  in  tbe  best  parlour.  Said,  tbe 
parlour  he  spoke  of  was  the  room  on  the  lefl 
hand  gohig  in,  and  that  the  kitchen  was  on  the 
sameSoor  withit.  Sajrs,  he  remembers  An- 
thony Dwyer  lived  thiere  in  the  quality  of  a 
butler*  Believes  one  John  Lambert  was  there, 
and  one  Rolph  under-butler ;  but  does  not  re  • 
member  Owen  Cavenagh  there.  Says,  that 
Martin  Neeih  and  Mrs.  Heath  might  live  there ; 
hut  does  not  remember  them.  Believea  he 
apoAce  once  to  Anthony  Dwyer  to  deliver  a 
message.  Says,  that  deponent  lived  at  Dun- 
maine with  Asron  Lambert,  esq.  befoie  lord  Al- 
than  lif  ed  at  Dunmaine. 


EjeOmmUbei'weenXAMMdet/feiq.  [IMS 

Joan  Laffam  sworn. 

Saya,  that  she  knew  lord  aad  kdy  Ahhtau 
That  deponent  lived  atoolonel  Dean's  in  the 
year  king  George  came  to  the  crawo ;  sftw* 
wards  dqwaent  left  that  service,  aad  vent  ftr 
soflse  time  to  live  with  her  fiieods,  sad  b  Iht 

Sear  foUowing  went  into  tord  Altham^scmeSi 
ay%  it  was  not  a  whole  year  between  ths  tMS 
of  her  hving  with  eal.  Dean  and  cssHsg  Is 
lady  Althnm's  serviee.  Docs  nst  reaanhr 
tbe  momh  she  eame  to  lad?  Althnm's,  bnttsji^ 
it  was  in  the  year  1715:*  and  that  ibe est 
there  in  the  atsSien  of  a  chamber  naid,  isi 
wts  emntoyed  to  attend  lord  nd  Idiy  IMhsnli 
ehild  (Who  waa  called  master  James  Asacdsf) 
when  itoamefirom  thewek-nnna;  and  dot  m 
waa  kept  like  a  noUeman'achiU.  Thtt  the 
ohiU  waa  abant  three  or  ftos  msathi  tU 
when  depnnent  came  ta  the  ssrties,  tai 
waa  shoot  a  year  and  a  half  m  depamsA 
care;  that  my  kml  and  lady  were  nry 
food  of  the  ohild,  and  niy  hdv  used  ta  end 
fiw  him  op  in  a  meminig  and  take  hisi  Ian 
the  bed,  and  genemtty  called  bun  mj  dor. 
That  afUrwarii  thethihl  wastakaairsB4s- 
penent  and  aent  to  a  ptee  called  Khan,  ia  Ik 
county  of  KiMare.  That  deponent  did  ait  gt 
with  the  chiM,  but  inmakwdat  DanmsiBe;  ibt 
the  butler  (whooa  nnaae  wm  Chsiist  FidA 
was  sent  with  the  chiM.  Saya,  that  M  isi 
lady  separated  in  a  very  angry  maoner  ea  ss- 
eonnt  of  Tom  l^iser,  (when  the  ekiU  en 
abontS  yeata  old  ;X  and  deponent  wssprHBit 

when  Tom  PkUiser'a  enr  wna  cntoil  Siyi* 
that  aAer  the  aeiMMration  lady  Ahham  wcQt  fisB 

Dunmaine  to  IIosb,  and  ladged  there  at  saseip- 
tain  Btttler'a.  Says,  that  sbe  was  present  vbcs 
my  lord  and  ladj  parted  ;  that  she  saw  vj 
bdy  atthe  door,  wih  the  ehild  in  her  smn. 
that  my  lord  came  out  of  the  tienseiaa^ 
rage,  aad  aaked  wliere  his  ehild  was ;  sndu^ 
being  toM  that  he  waa  with  his  mother,  be  rat 
up  to  her  and  snatdied  the  child  eot  sf  k(t 
arma :  that  my  lady  begged  very  baid  die 
miffht  take  the  child  atong  with  her ;  bat  M 
n/lord  svrore  he  woold  not  part  with  hi«  dsM 
upon  any  considenition ;  that  my  iadjr  Msg 
she  could  not  prevail,  burst  out  a  crying,  an 
begged  she  might  at  least  give  the  child  aput- 
ing  kiss ;  that  mv  lord,  with  some  diificiilify 
consented,  and  tnen  my  lady  drove  away  H 
Ross :  -that  as  soon  as  my  lady  was  gooe,  aj 
lord  gave  the  child  to  deponent  with  atliid 
charge  to  dMionent  and  to  Mr.  Taylor  est  H 
let  my  lady  have  any  access  to  him :  bot  ayii 
that  notwithstanding  these  orden,  some  oTdf 
servants  found  means  to  carry  the  cbild  pn* 
vately  to  Ross  to  see  my  lady,  which  whea  aj 
lord  waa  told  of  beflew into  a  veiy  gresi pas- 
sion. Says  that  the  child  was  earned  toRt*; 
without  deponent's  privity,  for  that  woMtiatt 
deponent  used  to  go  to  Waterford  to  seeaji<^ 
ther  of  her'a  who  lived  there,  and  "^m"'*^ 
friends ;  and  in  her  absence  some  of  my  M^ 
servanu,  for  the  lucre  (as  she  believes)  sf  ^* 
ting  a  piece  of  neney  from  my  lady  AMi^ 
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IMk  tho^  oimortonities  to  carry  the  child  to 
19tw  Ross.  Savs,  that  the  Christmas  ere, 
aHer  the  separatloii,  the  present  earl  of  Angle- 
seCf  who  was  then  captain  Annesley,  was  at 
X>UDibaioe  house,  and  not  seeing  the  child,  said 
tb  deponent,  Where  is  Jem  nay,  or  where  is 
my  brother's  child  ?  Row  did  bis  mother  he- 
bare  at  pSrting  with  him  ?  To  vdiich  deponent 
uisWfered,  that  my  lady  hsd  begrged  of  my  lord 
Tery  hard  to  have  the  child  with  her ;  where* 
lipon  the  present  earl  made  ase  of  an  extraor- 
dmftry  oatb,  and  said,  That  he  wished  his  bro- 
t1ber  bad  kept  none  of  the  breed ;  and  that  when 
he  turned  away  the  mother,  he  should  have 
packed  off  the  child,  and  sent  thiem  both  to  the 

d 1.    Says,  tbat  she  is  of  a  good  family, 

and  would  not  have  waited  on  the  child,  if  she 
bad  belle?ed  him  to  be  a  bastard. 

[Cross-examiBed  .3 

^ys>  great  notice  was  taken  of  the  child  both 
by  my  lord  and  lady.  Sarys,  she  saw  the  child 
immediately  after  she  came  into  tlie  service, 
^bat  sweet  whey  and  broth  were  made  every 
day  at  rov  lord's  house  for  Joan  Landy  the  nurse, 
mnd  fresh  meat  constantly  sent  to  her  house, 
which  Was  about  a  quarter  of  a  mile  from  the 
bouse  of  Dunmaine,  and  the  nurse  was  charged 
not  to  eat  gfreens  or  salt  meat.  Savs,  that  my 
lady  herself  would  go  sometimes  m  the  ereu- 
ipg  to  the  nurse's  and  carry  the  ctiiki  home. 
Says,  lord  Donneraile  was  at  Dunmaine  about  a 
month  when  deponent  had  the  care  of  the  child, 
And  took  delight  in  playing  with  him,  And  once 
drew  onta  handful  of  gold  that  the  child  might 
take  his  choice  of  some  of  the  pieces.  Says, 
mhe  is  particular  as  to  my  lord  Dontteraife's 
being  at  Dunmaine,  because  she  particularly 
reiklembers  his  running*  footmen's  running  a 
mc^  for  sik  guineas;  says,  lord  Doniier&ile 
tirben  be  went  away,  took  shipping  at  Bally - 
back  (a  sea -port  near  Dunmaine.) 

Says,  that  the  child  was  atiivays  or  |f'eoera1ly 

AeWQ  to  the  company  that  came  to  Dunmaine 

bouse.    Deponent  was  asked,  if  Mrs.  Giffard 

.(capuin  Gifiard's  Wife)  visited  lady  Altham? 

c^y^s,  that  as  near  as  she  can  guess,  deponent 

«ivr  b^  three  or  four  times  there,  but  that  she 

was  not  so  grand  a  woman  as  to  be  intimate 

with  my  l<dy;  does  not  know  whether  Mrs. 

IBlAfA  saw  the  chiKl  at  Dunmaine,  the  time  of 

B^r  coming  there  being  much  out  of  deponent's 

nretnory.    Believes  Mrs.  Giffard  lived  about  a 

niite  from  Dun  Amine ;  and  might  visit  my  lady 

betbre  the  child  was  under  deponent^s  care; 

maysj  that  Mrs.  Giffard  did  not  visit  Dunmaine 

alter  Che  separation.     Says,  that  the  child  was 

Jcept  very  fine,  and  was  genevally  dressed  with 

a    scarlet  velvet  hat,  white  featuer  and  laced 

clOdk  when  he  us^d  to  be  shewn  to  company, 

jiad  had  Carabfic  and  hoUand  things  of  all  kinds. 

Sa^s,  that  One  Nancy  Butler  was  laundry- 

Daaid.    Being  asked,  if  Mrs.  Glitard  dined  With 

my  lonl  and  lady  when  she  came  there?  Saj^g, 

ffbe  believes  that  she  did.    She  Wfl^  asked,  if 

u  Lambert  visited  my  lady  ?  Siys,  she  did 

Tretjoently,  add  thai  Mrs.  Plgtitt  and  Mrs. 
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Butler  Hi  also  frequently  visit  there.  She  was 
asked,  if  the  child  was  shewn  to  Mrs.  Lambert  f 
Says,  it  was  often  shewn  to  her,  and  that  the 
wet-nurse,  or  dry-nurse,  were  the  persons  who 
shewed  the  child  to  the  gentlemen  and  ladies 
that  visited  there.  She  was  asked,  if  she  knew 
colonel  Palliser ;  says,  she  has  never  seen  hind 
but  once ;  says,  she  wishes  his  son  Tom  Palli- 
ser never  had  been  at  Dunmaine,  for  then  the 
accident  of  the  separation  had  never  happened. 
Says,  she. remembers  that  the  day  his  ear  waa 
cut  off,  she  had  the  child  in  her  band,  and  tha 
child  shewed  dejionent  some  of  the  blood  which 
had  fallen  from  Palliser's  ear  on  the  ground ; 
says,  he  shewed  it  her  by  pointing  his  finger 
to  the  ground  where  some  drops  of  blood  were. 
She  was  asked,  if  Mr.  Thomas  Palliser  saw  the 
child  ?  Says,  he  did.  Says,  that  the  occasioa 
of  my  lord's  cutting  off  Mr.  Palliser's  ear,  was, 
that  some  of  the  family  had  made  my  lord 
jealous  of  him,  and  contrived  that  morning  td 
get  him  into  my  lady's  chamber  when  she  wai 
in  bed  and  asleep,  and  then  they  brought  my 
lord,  who  being  by  this  stratagem  confirmed  m 
his  suspicious,  ordered  Tom  Alliser  to  be  drag- 
ged out  of  my  lady's  bisd -chamber  by  the  ser- 
vants, and  with  a  sword  was  going  to  run  htm 
through  the  body ;  but  the  servants  intierposed, 
and  begged  my  lord  not  to  take  away  his  life^ 
and  only  to  cut  off  his  nose  or  one  of  his  ears  ; 
and  accordingly  the  huntsman  was  ordered  t4» 
cut  off  his  ear,  which  be  did  in  the  room  next 
the  yellow-room.  Says,  the  servants  kicked 
him  down  stairs,  and  turned  him  out  of  the 
gate,  and  that  this  happened  on  a  Sunday 
momiug;  that  my  lady  leu  the  house  of  Dun- 
maine the  same  day,  and  went  to  Ross.  Depo- 
nent was  then  asked,  if  colonel  Loflus  visited 
there?  savS,  she  does  not  remember  he  did. 
She  was  then  asked  about  the  servants,  if  she 
knew  ADthony  Dwyer?  Says,  she  did;  has 
heard  that  he  was  a  poor  lad,  and  that  my  lord 
first  took  him  as  a  page.  She  was  asked  if 
she  knew  Oharles  Meagher  P  Says,  she  did, 
and  that  he  was  the  butler.  She  was  asked  if 
she  knew  one  Rolph  a  butler  there  ?  Says,  he 
was  wM  there  ia  depoB«it*8  tioie.  Does  not 
remember  Owea  Cavanagh ;  says,  she  knew 
Mrs.  Heatb,  my  lady's  woman,  and  Martia 
Neefe  a  smith  thai  Hved  there.  Says,  she  re* 
members  William  Elmes,  who  fived  within  two 
miles  of  Dunmaine,  and  that  he  was  a  farmer; 
but  never  saw  him  at  Dunmaine  house,  nor  any 
of  his  family.  Says  my  lord  visited  at  Mr. 
Houghton's.  Being  asked,  if  she  ever  was  in 
England;  says,  she  was,  better  than  a  year 
and  a  half  ago  ;  that  she  went  there  last  25th 
of  March  was  twelvemonth.  She  was  asked, 
if  she  knew  William  Henderson,  a  Quaker  ; 
says  she  does,  and  that  she  saw  him  at  Water- 
ford,  before  she  went  to  £ng1and.  She  was 
asked,  if  she  went  to  bis  house  in  London  ; 
says  she  did.  She  was  asked  where  it  was  she 
took  shipping ;  says,  at  Ballyhack.  Where  it 
was  she  landed;  says,  at  Bristol.  She  was 
asked,  how  she  became  acquainted  with  Hen- 
derson; says,  that  being  at  Waterford,  he  sent 
4F  ^ 
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her  a  messaffe,  ha? ing  beard  (aa  ahe  believea) 
that  she  bad  lived  in  lord  and  lady  AUham'a 
aervice ;  that  thereupon  ahe  went  to  him,  and 
he  asked  deponent,  if  ahe  knew  of  any  child 
that  lord  and  lady  Altham  had?  that  she  an- 
awered  him,  she  did  know  of  their  having  a  son 
called  James,  but  (added  deponent)  what  signi- 
fies that  now  ?  he  was  lo^  since  transported, 
and  I  believe  he  is  dead.  To  which  Henderson 
replied,  that  be  was  not  dead,  that  he  was  very 
well,  and  then  in   London.    Says,  that  one 

Bridget  Howlet,  Joan  Landy,  and 

Nowlan,  went  in  the  same  ship  with  deponent. 
She  was  asked  if  she  made  any  afBdavit  before 
BIr.  Robert  Snow  of  WatertordP  Says,  she 
never  did,  and  that  he  never  took  any  thin^  in 
writing  from  ber  in  relation  to  the  child ;  l»ut 
says,  she  was  sworn  before  a  roaster  of  Chan- 
cery in  London,  and  examined  there.  Says, 
that  the  chief  of  her  business  to  England  was 
to  see  ber  nephews,  who  were  sailors  on  board 
some  of  the  kmg's  ships,  expecting  to  get  some 
money  from  them,  and  that  she  did  not  go  on 
account  of  Mr.  Annesley.  Says,  she  never 
received  a  pennr  for  giving  her  evidence; 
says,  that  Joan  fiandy,  Bridget  Howlet,  and 
deponent  went  from  Bristol  to  London  with 
Henderson  (whom  they  ,met  at  Bristol^  in  a 
coach  and  four ;  aaya,  she'  paid  a  crown  tor  her 

gassage  to  Bristol,  and  a  pistole  for  her  eoach 
ire  to  London,  all  of  her  own  proper  money. 
Believes  Henderson  paid  for  the  rest  of  the 
company,  and  that  be  paid  all  the  bills  and  ez- 
pences  on  the  road  to  London.  Says,  ahe 
would  have  gone  to  London,  if  Henderson  had 
not  applied  to  ber ;  says,  that  Henderson  took 
lodgings  (in  the  same  street  where  he  lives)  for 
Joan  Landy,  Bridget  Howlet  and  deponent, 
and  believes  that  he  paid  for  them ;  says  Hen- 
derson told  deponent,  that  if  ahe  would  live 
with  him,  he  would  give  her  as  good  wages  as 
any  in  Ireland  ;  that  accordingly  deponent 
faired  with  him  as  a  servant  for  about  a  year. 
Says,  that  one  Mr.  Paterson  an  attorney,  and 
Mr.  M*Kercher  spoke  to  ber  in  London  about 
the  present  affair. 

'  [Mr.  Baron  Mounteney  said,  he  knew  Mr. 
Fatersoo,  and  gave  him  a  good  character.] 

Deponent  was  asked,  if  Joan  Landy  lived 
Any  time  at  Henderson's?  Says,  she  did 
«s  kitchen  maid:  She  was  asked  what  con- 
dition Joan  Landy 's  house  was  in  at  the 
time  of  her  nursing  of  the  child  ?  Says,  it 
was  put  into  tight  comfortable  order,  fit  to 
receive  ray  lord  and  lady's  child ;  says,  that  the 
child's  fine  clothes  were  always  kept  at  the 
great  house  of  Dunmaine,  to  dress  him  in 
when  company  came  to  my  lord's  Says,  that 
after  deponent  left  my  lord's  service,  she  went 
to  Kinua,  in  the  county  of  Kildare,  to  get  her 
wages  from  my  lord,  and  there  she  sow  the 
child,  which  was  then  about  four  years  old,  iu 
the  care  of  one  Mrs.  Mary,  and  says  it  was  the 
same  child  that  had  been  under  deponent's  care 
at  Dunmaine;  says,  that  Joan  Landy  bad  a 
clgid  of  her  own,  which  was  Doraed  by  her  sister 


when  she  waa  taken  to  nurse  Mr.  Annealcy, 
and  says,  they  called  the  nurse's  child  James 
Landy ;  says,  she  heard  many  yearsago  that  he 
was  dead  ;  says,  that  it  was  reported  that  Joan 
Landy  was  married  to  a  sailor,  and  thai  the 
child  was  his,  and  that  he  waa  gone  abroad ; 
and  afterwards  it  was  said  to  be  my  lord's  child ; 
but  says,  that  my  lady  never  heard  of  my  lonFa 
being  the  father,  till  af\er  she  had  parted  from 
him.  Believes,  that  if  mv  laily  bad  known  it 
before,  she  would  never  have  admitted  Joaa 
Landy  to  nurse  her  child.  Being  asked,  tf 
she  had  ever  seen  fatlier  Downs  at  Dunmaioa 
house  ?  says,  she  has.  She  was  asked  as  tr 
her  religion  ;  says,  she  is  a  Roman. 

Thomas  Brooks  sworn. 

Says,  ha  is  a  piece  of  a  surgeon,  and  is  about 
48  yem  old,  and  that  he  lives  near  Farree  ia 
the  county  of  Wexford,  between  Ross  and 
Wexford,  within  three  milea  of  Dunmaine: 
says,  that  about  twenty-eight  or  twenty -nina 
years  ago,  a  messenger  came  from  lord  Altham 
to  deponent's  father's  house  (who  was  a  fanner) 
to  fetch  deponent,  in  great  haate  to  my  lord's 
house.  Cannot  recollect  particularly  the  time 
of  the  ^ear,  but  to  tbe  best  of  deponent's  know- 
ledge It  was  in  tbe  spring,  for  the  boughs  of 
tbe  trees  were  green,  and  it  was  in  the  evening, 
and  light  enough  for  deponent  to  do  bis  busi- 
ness ;  says,  that  when  deponent  came  to  Don- 
maine  he  saw  Mrs.  Shiels  of  Ross  (tbe  midwife) 
with  whom  deponent  was  acquainted,  and  ahs 
shewed  deponent  the  way  into  lady  AJtham's 
bed-chamber,  and  depouent  was  ordered  to 
breath  a  vein  or  to  bleed  my  lady,  which  de- 
ponent accordingly  did.  He  was  aaked  how 
be  knew  she  was  lady  Altham :  aajrs,  she  was 
called  my  ladv  ;  that  sbe  was  sitting  in  ber 
bed,  and  as  deponent  suppoq^d  very  unwell^ 
for  she  cried,  O  my  God !  several  times.  "Rial 
immediately  after  deponent  had  done  bis  duty 
of  bleeding  her,  he  quitted  the  room  and  was 
shewed  into  another,  where  deponent  got  meat 
and  drink,  and  refreshed  himself:  aaya,  thai 
deponent  staid  in  the  house  a  good  part  of  tbe 
night ;  and  that  some  time  after  deponent  had 
eat  and  drank,  Mrs'.  Shiels  came  down  to  tbe 
room  smiling,  and  said,  the  lady  was  delivered 
of  a  fine  boy.  He  was  asked,  if-  he  knew 
Mrs.  Heath  at  Dunmaine;  says,  he  did  not^ 
and  that  he  had  no  business  to  take  nolicse  who 
was  in  the  house  when  he  went  on  soch  occa- 
sions. Says,  that  the  messenger  came  for  de- 
ponent to  his  father's  bouse,  and  desired  hios 
to  go  to  my  lord's  house  at  Dunmaine ;  but  did 
not  say  ou  what  account  he  was  wanted  there. 

[Cross-examined.] 

Says,  he  went  up  one  pair  of  stairs  to  my 
ladv's  room.  Says,  he  saw  the  servants  go  to 
and  fro,  but  did  not  sec  my  lord,  and  vras  not 
paid.  Says,  tltat  he  went  into  the  hoosa 
streetwayt .  Says,  that  he  knew  one  Redmoods 
a  servant  in  Che  house.  Says,  it  was  a  boy 
that  wore  a  livery  that  came  for  depooeoL 
Being  asked,  if  it  was  usual  to  Ueed  women  in 
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labour ;  lays,  be  was  not  told  she  was  id  la- 
boar ;  and  that  be  did  not  see  any  signs  of  la- 
bour about  her.  &ys,  he  staid  a  ^oml  part  of 
tbe  niffht  in  Danixiaine  house.  Says,  he  bled 
my  lady  in  the  arm,  but  cannot  tell  which  arm. 
Clays  she  asked  deponent  no  questions ;  that 
she  reached  outber  liand  by  Mrs.  Sbiels's  direc- 
tions, who  held  tbe  pewter-plate,  in  which  the 
blood  was  received.  He  was  asked,  how  many 
ounces  of  blood  were  taken  from  my  lady  ;  says, 
be  cannot  UM  the  quantity,  for  he  bled  by 

guess ;  that  the  midwife  bid  him  not  take  mucn 
lood.  Says,  be  cannot  tell  what  hour  the  boy 
cam^  for  deponent  Says,  be  brought  no  horse 
for  deponent,  but  deponent  pfot  one  for  himself, 
md  rode  hard,  because  the  boy  told  him  he- was 
wanted  in  great  haste.  He  was  asked,  if  the 
lady  was  dressed ;  says  be  took  no  notice  whe- 
ther she  was  dressed  or  not.  The  bed-clothes 
came  up  to  about  her  middle,  she  had  a  gown 
on,  and  was  sitting  in  the  bed,  and  there  were 
three  or  four  people  in  the  room. 

He  was  asked,  if  Sutton  the  surgeon  was  in 
Boss  at  that  time ;  says,  he  cannot  tell.  He 
jntM  asked  if  ladjr  Altham  was  a  fair  woman ; 
says,  ber  person  is  greatly  out  of  his  knowledge, 
for  be  did  not  take  much  notice  of  her,  but  says, 
the  was  not  fair.  Says ,  deponent  had  bled  some 
cf  the  aerrants  berore.  Says,  he  does  not 
know  whether  be  had  heard  of  the  queen's 
dcBSth  before  that  time  or  not.  Says,  be  never 
beard  any  lady  called  lady  Altham  but  one ; 
baa  seen  her  before  and  after  that  time,  but 
cannot  tell, bow  long  before,  for  he  never  book- 
ed it  Says,  be  does  not  know  but  he  saw  her 
more  than  once  before  he  bled  her.  He  was 
asked,  bow  he  came  to  know  she  was  lady  Al- 
tham ;  says,  she  was  called  so.  Says,  he  has 
been  in  all  about  three  times  at  Dunmaioe 
botxae.  Says,  he  bled  many  people  before  be 
Med  lady  Altham ;  that  be  is  now  about  forty- 
cifirht  or  forty- nine  years  old,  and  has  prac- 
tised surgery  about  twenty  years ;  but  says  be 
knew  how  to  bleed  when  be  bled  my  lady  Al* 
tham  ;  that  be  learned  to  bleed  of  one  Graham 
(who  lived  in  the  Queen's  county)  but  did  not 
serve  his  time  to  him.  Says,  he  aoes  not  know 
what  age  be  was  ef,  when  he  was  taught  to 
bleed,  but  when  h^  bled  lady  Altham,  he  was 
near  his  manhood.  Being  asked  if  he  remem- 
bers all  the  persons  whom  he  bled  twenty 
jears  ago;  says,  he  does  not.  Being  asked 
if  he  ever  bled  any  other  woman  in  labour ; 
says,  he  bled  madam  Sutton  when  she  waa  in 
labour  Says,  he  received  a  summons  about  a 
fortnight  ago,  to  give  his  evidence  in  this 
canse.    Says  he  does  not  understand  anatomy. 

.  Mr.  Lawreuce  Miuet  sworn. 

Says,  be  knew  lord  Altham,  when  be  lived 
at  Kinnay  in  tbe  county  of  Kildare,  about  two 
0iile8  and  a  half  Irom  the  place  where  deponent 
lives;  says,  deponent,  when  about  17  or  18 
years  old,  went  to  school  to  a  place  called  l>ow- 
dings-towo,  and  that  there  was  a  boy  then 
went  to  the  aame  school,  whom  the  scholars 
called  lord  Altham^  son.     Deponeat  thinks 


the  child  could  not  be  less  than  six  years  old, 
and  says  he  continued  about  a  month  there; 
says,  the   school- master's   name  was  Bryan 
Connor  ;  that  being  a  Papist  he  was  perse* 
cuted  by  a  Protestant  scliool- master  in  tbe 
neighbourhood,  who  wanted  to  banish  him  from 
those  pa^s ;  that  some  of  the  neighbours  being 
concerned  that  the  poor  man,  who  had  lived  so 
long  among  them,  should  be  banished  or  dis- 
turbed, requested  my  lord  to  take  him  under  his 
protection.    And  deponent  says,  that  having 
bad  the  honour  to  hunt  sometimes  with  my 
lord,  be  took  the  opportunity  to  sneak  to  his 
lordship  about  it ;  to  which  my  lord  answered, 
that  he  bad  been  spoke  to  on  Connor's  behalf, 
and  intended  to  send  his  son  to  school  to  him, 
which,   he  believed,  would  binder  the  other 
school- master  from  disturbiuff  bim  ;  that  ac« 
cordingly,  at  the  request  of  the  neighbour- 
ing farmers,  my  lord  sent  bis  son  to   Con- 
nor's school:    says,  he  cannot  remember  tlie 
year  that  this  happened  ;    believes  it  might  be 
some  short  time  afler  my  lord  came  to  live  at 
Kinnay,  but  does  not  know  either  when  my 
lord  came  to  Kinnay,  or  when  be  went  away, 
but  thinks  be  knew  his  lordship  there  a  year 
and  a  half;   that  deponent  is  about  42  or  4S 
years  old ;  says,  that  lord  Altham  continued  at 
Kinnay  after  his  son  came  to  Connor's  school. 
Being  adced  where  the  child  dieted  and  lodged, 
says,  he  does  not  know,  but  from  hearsay,  be- 
lieves it  was  near  Kinnay ;  says,  he  does  not 
remember  tbe  boy's  beine  attended  with  a  page 
or  a  footman,  but  says,  lord  Altham  used  fre- 
quently to  call  for  him  himself  at  the  school. 
Says,  deponent  generally  called  the  hoy  young 
lord  Altham,  but  did  not  know  how  be  was 
called  by  bis  father ;  says,  be  saw  him  at  Kin- 
nay afW   be   had   quitted  Connor's  school ; 
says,   that    deponent  and  |Mr.    Connor  the 
school -master  used,  on  Satnnlays,  to  go  a  fish- 
ing near  my  lord  Altham's  bouse  at  Kinnay, 
and  my  lord  met  deponent  and  Connor  twice  or 
thrice  at  the  river  a-fishing,  and  invited  them 
into  his  bouse,  where  deponent  saw  the  boy  ; 
that  lord  Altham  brought  him  into  their  com- 
pany, and  introduced  him  as  bis  son ;  but  de- 
ponent could  not  distinguish,  at  the  years  de- 
ponent was  then  of,  whether  it  was  as  his  law- 
ful or  unlawful  son ;  but  remembers  that  lord 
Altham  once  said  to  deponent,  Lally,  1  hope 
you  will  see  this  boy  earl  of  Anglesea ;  and  de- 
ponent says,  he  was  reputed  in  the  neighbour- 
hood where  he  Kved  to  be  lord  Altham's  son. 

[Cross-examined.  ] 

Says,  be  has  beard  that  Mr.  Annesley  was  a 
son  got  of  my  lady  when  she  was  away 
from  my  lord— Mr.  Annesley  being  shewn 
to  deponent  on  bis  examination  in  Court,  to 
know  if  he   could   say  he  was   the   same 

Kerson  be  saw  at  Kinnay,  deponent  said, 
e  could  not  say  he  vras  the  identical  person, 
it  being  so  long  ago.  Being  asked  bow  tbe 
child  was  clad  at  school ;  says,  be  bad  a  laced 
hat,  and  was  in  a  coat  and  falreeches,  and  depo- 
nent takes  him  to  have  been  do  less  than  six 
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years  old.  Deponent  being  asked  what  his 
own  age  was  at  that  time ;  says,  be  believes 
he  was  aboat  16  years  old,  for  that  by  the  re,- 
putation  of  iiis  family,  he  was  43  years  old  lai^ 
July,  and  deponent  has  been  married  13  years 
last  April.  Being  asked  if  he  was  at  Connor's 
school  in  the  South-Sea  year;  says,  he  re- 
members to  have  beard  of  the  Sooth-Sea  year, 
but  does  not  think  he  was  at  Connor's  school 
then  ;  cannot  say  how.  near  it  was  to  the  tim^ 
of  the  rebellion  of  Preston  or  the  death  of  queen 
Anne ;  but  says,  that  by  computation  he  must 
then  ha«  e  been  about  17  years  old;  says*  h^  went 
to  other  schools  besides  Connor's  school.  Being 
asked  if  he  might  not  be  $0  years  oifi  at  that 
time;  says,  he  does  not  think  he  was;  re- 
members he  was  grown  op.  He  wM  asktd  if 
lord  Ahham  was  free  apd  familiar  with  the 
hoys  who  hunted  with  him ;  says  he  wQis.  De- 
ponent was  then  asked  sgajn,  whether  he  was 
16, 17, 18,  or  19  3[ears  old  at  that  time ;  says, 
lie  cannot  be  certain  whether  he  was  16  or  17 
years  old ;  says,  hfi  went  to  France  in  17S3; 
jibat  ailer  leavmg  Connor's  school,  he  went  to  a 
school  at  ft  place  called  Naoss  to  learn  the 
jnathematics,  and  thai  he  did  not  go  |o  Franca 
till  some  time  after  his  leaving  tha$  school. 
Deponent  was  again  desired  to  ascertain  the 
time  of  his  own  age  when  he  s^w  the  child  M 
Kinnay  ;  says,  he  would  willingly  do  it  if  he 
could,  but  that  it  is  a  long  time  ago,  and  there- 
fore he  could  Qot  be  !ezact ;  bj3t  s^ys,  he  is 
sure  he  must  have  been  15  years  old  at  le^t, 
because  he  could  wade  thcough  the  ri?er. 

Jama  Wakh  awwra. 

Says,  he  knew  |ord  and  lady  Altbam^  m^ 
Imows  that  )miy  Altb^JV  yu4  a  child ;  ^y»9 
there  was  some  dii|iute  helircien  them  i^hich 
caused  a  separatHm ;  an4  theres^oa  Isdy  Al- 
ibam  parted  from  Duomaine,  and  came  to  fodge 
at  the  house  of  Mr.  Butler,  (who  w^p  fiepo- 
nent's  stepfather)  at  New  Boas,  in  the  county 
of  Wexford ;  says,  that  he  saw  h^r  iiifi  4aLf  she 
came  thei)e,  and  thM  shew^s  ip  ^ery  g\f$9,i 
trouble  aivd  aifliction,  and  abed  ;sbandaace  of 
tears :  that  4he  coipfdaiued  kir4  Altham  had 
vsed  her  so  iU,  l|ha^  if  it  were  aot  for  two  am- 
fiderations,  the  ccael  ti«etii9^  s$e  h&d  met 
ivith  would  bfeak  her  heart.  DaponeMt  beipg 
asked  whetfe^er  he  knew  vrhat  Ihese  qm^ii^ 
iiations  were,  aayp,  that  pfy  lady  said,  one  of 
them  was,  th^t  #he  hsd  ^>  t^der,  indolg^fO, 
and  best  of  faUierR,  <tbedui|E^  pf  BoAkiiiifhffA)} 
and  the  other,  that  she  had  a  promising  young 
son,  who,  she  Jioped  m  God,  would  be  acom- 
Ibr^  a^deiippoi^  to  lier  io  her  e^i  dfiyiu 


|;cnMs-ezimified.j 

Being ;uibed  if  he  ev^  v^  ^ha^t  top;  wiya 
be  cannot  s^y  he  pvep  9»w  )&iip*  S^ySt  Mus 
coaversatjoo  n^as  ^hoyt  if  y^ars  dgCL  an^ 
passed  in  the^reaepce  fi  depo|Miit>  ^t^ljier. 
and  mother.  Says,  f he  4ay  ls4y  AUfaam  ^ 
punmaloe  she  came  to  l^Jo^f  and  it  wi^  on  ^ 
Stuuday,  and  deponent  i^  her  lady^iiip  tha( 
4ay  cei^iRg  up  tp  JIfs,  j^ptlff '#  k9^^^  S9,y^ 


he  had  heard  before  that  time,  that  nyW 
had  a  child,  and  that  he  was  nursed  stlDva* 
maine ;  says,  he  has  been  tpld  that  the  c|iiU 
was  brought  to  Ross  to  see  his  mother,  ny 
lady  Altham;  and  deponent  compotes  tlw 
child  was.  then  about  two  or  three  yesn  oM } 
says,  he  does  not  know  Joan  Laody ;  sijs, 
lady  Altham  came  to  Rpss  in  a  chaise  or  ciiiir, 
and  to  the  best  of  deponent's  nrmerobraoce,  it 
was  drawn  by  one  horse ;  and  faactei  her 
waiting- maid,  Mrs.  Heath,  came  alow  with 
her ;  says,  it  was  before  dinner  my  Itjy  bid 
the  bemre- mentioned  cQUfersatioo  wita  4sr 
pooent,  and  that  my  lady  ^ined  with  deponest'f 
stejp-fatlier  and  mother,  itnd  deponent's  thca 
wire;  says,  he  saw  lady  Altham  at  Hm  tt 
that  house  ?ery  often  after  that  day;  wfy 
he  took  lady  Altbam  to  be  the  duke  of  Bod(« 
ingham's  daughter ;  for  deponent's  steji-fitbsr 
having  a  suit  of  Uw  in  England,  meomed  it 
oqe  day  to  my  lady,  and  desired  her  btereit 
with  the  duke  of  Buckingham,  who,  be  aii^ 
might  befriend  him  in  it 

Mr.  Jamei  Catenagk  swom. 

Says,  he  wss  ap^uainted  with  the  Itts  lonl 
Altham,  when  he  hved  at  a  place  csllcd  Cv- 
rickduff,  in  the  year  1731  or  1733,  or  then, 
abouts,  end  was  bio  neigbhoor  there,  abfwti 
year  and  |i  hal(  or  two  years.  Says,  brd  4|* 
tham  bad  witliJiim  a  diifd  who  was  doeoied  hii 
only  son  ;  that  the  child  iired  in  the  boose  with 
bis  father,  and  depoaeat  often  saw  him  tbeii^li 
generally  Fisiting  my  lonJ  once  or  twice  4 
week ;  says,  be  always  ebser? ed  hiia  kij 
fond  end  respectful  of  the  cbikl,  ss  a  ptial 
should  be;  said,  he  never  heard  my  Msif 
who  was  the  child's  mother ;  bat  oeter  had 
any  doub^  of  his  being  l^itLqaate,  or  ever  ss 
much  as  heard  that  be  was  ill^giltunats  til 
lately.  Deponent  particularly  remeopMis,  tbll 
one  day  my  lord,  the  i:bila,  and  this  defo* 
aent  were  walking  in  my  lord's  pvia  il 
C^ripkduff,  and  deponent  taking  notice  of  ths 
young  genilc^mao,  said.  My  lord,  msster  is 
grown  a  line  efrightly  boy  ;  I  hope  ypor  M- 
shjp  tafaes|pO|S  car^  of  his  education ;  to  which 
my  lord  said,  thai  he  had  a  tutor  io  tbc  boosi 
to  instruct  him,  and  declared  to  depooeot,  tfatf 
if  that  hoy  lived,  he  would  ooe  day  or  odier  si 
earl  of  Angleseo.  Depopent  says,  he  thss 
took  the  child  to  he  eight  or  nine  yoiisoldj 
sa^s,  jpoy  lord  usually  carried  his  soo  slwP" 
wiiji  him,  Io  visit  ^e  xieighboacs,  aad  ivom 
hisd  tp  deyment's  house  particularly.  ■"^.^ 
child  was  oy  every  body  MUtlired  intnisBei^ 
bourhood  treated  apd  deesoed  $m  lord  AlthsFj 
lawful  son.  Deponent  never  saw  the  chiU 
after  he  left  Carnckdai;  4e  the  test  efbbio- 

mamlttafux. 


Says,  ,hed«9ipo^  JuioFwhea  W  Alrtg 
pOftefl  Amu  his  lady,  f^^i  never  heiud  ^'^ 
aho^t  fhp  ^hi)d'a  motk^t  at  all ;  ^P^^^ 
come  oisquajutad  vitl^  my  k»d  4^  Cygsspg; 
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Ibe  South  8ea  year ;  sgyfl,  he  Tivited  mjr  lord 
M  a  geptJemfifl ;  snys,  my  lord  likewise  ri^ited 
Mr.  Charles  Byrne  and  l^r.  Bridgers,  who 
lived  la  the  neigbhoarbo<id,  ao4  one  Mr.  De- 
reDzy.  DepoDent  says,  he  often  saw  my  lord 
and  tlie  boy  go  aboiU  paWioly  together,  and  has 
«eeq  (.he  cbild  with  biiii  at  p^bUc  meetings. 

Jamet  Dempty  sworn. 

8ayf,  be  knew  lord  41tbam  at  Carrickduff,  io 
(b«  ye^r  17  ^i,  apd  that -my  lord  bad  a  son; 
fays,  the  occssion  of  hfs  knowing  it  iya,9  as  fol- 
h>ws:  one  Mr.  Thomas  Owea^  came  to  depo- , 
pent,  and  proposed  to  him  the  t^iog^^ce  of  hj^ 
k»rdsbip's  soo,  in  auality  of  a  tutor,  for  wbipb 
deponent  was  to  have  eight  poandg  a  year  \ 
that  deponent  agreed  to  the  proposal,  and  ac- 
cordingly went  and  instructed  the  child  at  my 
krd's  house  at  CarrickduflT  for  abQi^t  half  a 
year^  but  deponent  fipding  by  the  neigbbo^rsi 
that  It  would  be  more  adyantiu|^eoo9  for  depo- 
nent to  teach  the  child  abroad,  on  aocoun$  of 
teaching  the  neighbours'  children }  deMUipot 
applied  to  his  lordship  for  le^ye  to  Ije^cb  nis  900 
abroad,  to  which  his  lordship  agretead.  aod  this 
abild  was  attended  to  the  public  school^  by  ojie 
of  bis  lordship's  servants  y  says,  tliecbilq  cos- 
tumed under  deponent's  p^rp  fo|r  near  two  years; 
aayt,  ijie  people  call/eii  thp  child  ^he  young 
lord,  aad  that  my  lord  ^k^^^wledged  him  to  be 
his  aou  s  says,  the  young  gentleiuan  was  kept 
in  d^cfiiil  app^irel ;  ihi^i  he  had  a  fustian  coat 
when  ait  school,  and  a  ico^  of  scarlet  cloth  00 
boly  days  and  state  ^ys ;  says,  that  deppnent 
taught  him  to  r^ad  English,  and  that  the  phild 
vas  then  about  sev^n  years  old;  ^ay?*  tb^t 
about  a  year  ago,  as  Mr.  Anne^Iey  (the  lf9}^or 
of  the  ptaintiiT)  was  reUirnipg  from  the  county 
of  Wexford  to  Dublin,  in  comp;|Dy  with  Mr. 
M^Kercb^,  one  Mr.  Mf^rk  Owens,  and  other 
^entlenien,  they  called  at  Hacket's  Town  ip 
the  counU  of  Catberlougb,  near  which  plape 
4f^nept  lifef ,  apd  deponent  happened  to  be  ip 
the  ji^e^t  rooD)  (o  thei^i  in  the  inp,  wher^  they 
put  up ;  and  denouept  was  sent  for  iolp  tbeir 
coQupany,  imd  wpen  deponent  canie  into  the 
moai,  he  was  deaired  to  look  about  the  com- 
pany, to  see  if  hp  knew  apy  of  thi^m ;  says,  he 
preaeptly  k^ew  Mr,  Ji^m^  Apne^ey,  and 
pointed  ^  hipa;  apq  ^d,  Tbi9  is  J^es  i^n- 
iiesley  (lord  41vb4in's  sop)  if  hfs  be  li?<ng,  who 
was  under  my  par^  fi^r  fpmp  tiqcve  \  whereupop 
Mr.  Aaaesley  kilffed  denopent,  pad  psked  pim 
whether  he  bad  heard  of  bis  being  in  the  king- 
dom ;  to  which  deponent  replied,  that  he  had 
sot ;  says,  Mr.  Aanesley  mentioned  to  him 
what  grpat  hardships  hp  had  oiAdefgope  since 
be  was  iipder  depopept's  eart,  bpt  deppnent  can- 
not remember  what  pprtipplpr  hprd^bipp  he 
qpeptioped ;  saya,  he  pever  ^aw  hint  since  the 
tipoe  be  wps  at  CarripkdpS'  before  tb^t  dfiy»  par 
^as  d^poppnt  infomv^  befo^P  thpt  Uo^e  of  bif 
bring  il>  the  kipgdqa^ :  pays,  locd  AJt^aip  xp- 
cmnfepded  him  tp  depQnppt's  care  ps  hut  4en  } 
i^ysy  ||^  hfM  heard  Mr.  Apneriey  wftP  trapp- 
pocted  about.  15  yeprp  afBO  opt  M  ^e  ci\y  pf 
QubUp  i  pays,  dapppi^l  fap  IpprpplMUiff  ^^ 


kind  4U><W  leA  ^t-r-Tbe  deponpnt  was  da- 
plr^d  to  Ipok  aboni  la  pptiH  ^^  try  v^h^ar  ife 
could  see  the  perppmr^W^  6p  ^^^  ^  bp)or.d 
AUham's  son.  pn^  to  wppm  hp  vw  tiili|r  ; 
whereupon  (atler  looking  pbppt)  he  pointpd  to 
Mr.  jpqiep  Aonesley,  apd  spid,  he  was^he 
v^ry  person  to  whom  he  was  ^tiitor,  ppd  tha 
same  prsoo  bp  apijr  ip  Hppket's  To^rn  ^fpna- 
said,  in  cpmpapy  with  Mr.  M-^a^icbeir  ppfi 
others. 

[Gross-examined.3 

Sayi,  he  saw  Mr.  Annesley  a(  Co|Iep'8|  pA 
innkee^ier  at  Hacket's  Town^  apd  that  np  per- 
son desirpd  him  to  go  to  thp  house,  but  deponent 
went  to  eat  p  ptepk  of  beef  for  breakfast,  pail 
knppr  no$  of  Mr.  Anpesley  or  bis  company  be- 
ing there ;  says,  he  Ures  pt  Ballymacoolv  nepr 
Hapket^sTown  \  says,  he  believes  Mark  Owenp 
(one  of  the  copnpapy  j  pnquired  from  the  wopa^ 
of  the  house  if  depoppot  was  ip  town,  and  ^pt 
it  was  upon  thpt  occasion  deponent  was  sept 
fi>r  into  thp  rpopa  to  their  compi^y.  That  de- 
ponent was  told,  there  was  a  person  who  would 
be  glad  to  see  him ;  says,  ha  belieres  Mr. 
Owens  might  tell  Mr.  M'&erdier  about  de- 
Donf  nt,  fpr  that  he  peyer  kPPV  Mr.  M*Kercher 
before  that  day ;  says,  he  anpw  Mark  Owepa 
about  %b  or  p6  ypars  i^raj  that  Mark  Owepp 
oAen  saw  deppi^nt  pt  CfarripkduflT,  and  was 
>vitb  ipy  lorf)  when  deponent  was  tutpr  to  the 
child ;  s^ys,  thpt  Mark  Ow?ns  was  in  the  roopi 
with  Mr.  M^Kercher  apd  the  cest  of  the  com- 
pany whpP  deponent  y/^wi  in  \  pays,  that  bp 
did  not  Sep  him  for  twp  yeprs  before  tl^pt  time, 
nor  e.yvt  bp^  any  discourse  with  him  about  Mr. 
Anpesley-  Spys*  be  perei:  heard  before  ha 
paw  lord  A}tbam*s  sen,  thpt  he  was  in  the  king- 
dom s  says,  it  was  the  wompp  9f  the  bopsa 
thai  btougnt  depppent  into  the  company,  pud 
thai  \\  was  J^r-  M*i^ercher  asl^ed  him  if  ha 
knew  ppy  opp  ip  comppoy;  says,  that  hp 
did  apt  l^ppw  who  was  in  the  rpom  bp* 
fore  he  weut  in.  Says>  he  is  pbout  37  ypara 
old ;  tfia^  bp  Qprer  wpp  acquainted  with  jor^ 
Altbam  b^orp  bP  WPP  employed  as  a  tutor  tp 
bis  son ;  apd  that  it  was  Mr.  Thomas  Owenp 
(who  was  deponent's  father's  landlord)  that  re- 
cppopsppded  deppnent  as  a  careful,  sober  ypnng 
mpp,  Afid  fi|  tP  hp  ^Ptor  to  the  child.  %eing 
asked,  tf  h^  ^^»t  tp  masf  or  to  church ;  fpy^, 
tfiait  bp  ffops  tP  oiaSP  I  but  thpt  he  did  pot  kpopr 
mnch  orKpligiop  when  he  tqtorpd  Mr-  Apnep- 
Ipy,  for  during  the  pix  pppntbs  $hpt  he  ptpid  ip 
the  hopsp  be  pother  went  to  churcn  or  popps  ; 
but  spyPt  hp  h^  a  bettpr  potion  of  rpligion  nopr 
(tbapji  Qod.)— Sayf ,  (hst  lord  AUbpm  aerfy 
papmmed  deppppnt  whethpr  he  was  a  ]^mp|i 
or  ProtestPPt,  vl\^  nelipves  my  lord  fiid  not 
know  of  whl^i  rejigiop  hp  wps.  Beipg  pakPd» 
if  he  isi  in  holy  pr|ierp  npw^  ^he  ODpnsel  fpr 
tjip  lessor  pf  th^  plpjntiff  objectpd  to  that  t^x^r 
t|on,  and  (hf»  witness  refused  tP  pnswer  jyt. 
Beipg  asked*  if  he  knows  Thompson  Qrpgpry ; 
8aid>  he  does ;  and  that  he  lived  at  Carrickduff 
wbpn  deponent  wap  there.  Sayp,  he  wprtold, 
tha  child  had  one  TJ^VPfl  tpfw  tfi  \m  f^  mm 
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time.  Says,  that  after  <]epoDerit  saw  Mr. 
M*Kercber  at  Racket's  Town  he  had  some 
coDTersation  with  Mr.  FraDcis  Thornell  about 
Mr.  Annesley.  Says,  he  did  not  see  Mr. 
M'Kercber  since  he  saw  him  at  Racket's 
Tewu  UDtil  the  Saturday  before  his  examina- 
tioD,  and  did  not  see  Mark  Owens  since  till  the 
Saturday  before  his  examination.  He  was 
asked,  if  Mr.  Annesley  had  his  own  hair  or  a 
wiff  when  he  was  tutor  to  him ;  says,  he  had 
liatr  of  his  o^gm  of  a  flaxen  colour,  and  not  a 
xnf.  He  was  asked,  whether  he  had  his  own 
bair  or  a  wig  when  he  saw  him  at  Hacket's 
Town ;  aays,  that  one's  hair  is  now  tossed  up 
in  such  a  manner  that  its  hard  to  distinffubh 
between  a  person's  own  hair  and  a  wig,  there- 
fore deponent  could  not  take  upon  him  to  be 
certain  whether  it  was  his  own  hair  or  a  wig  he 
had  at  Hacket's  Town.  Sats,  that  deponent 
went  to  school  himself  for  anoat  two  or  three 
Tears  after  he  was  tutor  to  Mr.  Annesley.  Be- 
ing asked,  what  he  learned  at  school ;  wyn, 
one  Mr.  Hughes  taught  him  the  Odes  of  Ho- 
race. 

Charles  Bym  sword. 

Says,  he  knew  the  late  lord  Altham  at  Car- 
rickduff,  in  the  year  1731  or  17S2,  and  depo- 
nent Ilred  within  three  or  four  miles  of  the  said 
place.    Says,  my  lord  had  a  child  whom  he 
called  his  son,  and  who  by  others  was  called 
Haster  Annesley;  and  that  he  was  reputed 
lord  Altham 's  lawful  son  ;  and  deponent  was 
Terv  frequently  in  company  with  lord  Altham, 
and  says,  his  lordship  was  very  kind  and  fond 
of  the  child,  and  behaved  to  him  as  his  own 
child.    Says,  he  knew  lord  Altham  better  than 
a  year,  and  that  he  visited  deponent  and  other 
neighbours  with  the  child.    Says,  he  had  a 
white  feather  in  his  hat.    Being  asked,  if  he 
believed  the  child  to  be  my  lord's  lawful  son ; 
deponent  protests,  that  if  tne  best  duke  in  Eng- 
land had  brought  a  bastard  to  visit  in  his  fa- 
mily he  would  have  resented  it,  and  cut  his 
nose;   and  that  he  always  looked  upon  the 
child  as  lord  Altham's  lawful  son.    Says,  that 
lieiug. invited  to  the  bouse  of  one  Mr.  Red- 
monds, he  met  my  lord  Altham  there ;  and 
that  they  toasted,  *  That  the  child  might  live  to 
be  earl  of  Anglesea.'    Says,  that    my  lord 
thanked  the  company,  and  took  the  health  as 
a  compliment.    Believes  the  child  was  then 
seven  years  old,  or  thereabouts,  and  that  my 
lord  used  to  take  him  on  his  knee.    Says,  that 
my  lord  used  to  take  the  child  with  him  to 
hurlings  ;*  and  bought  a  little  horse  for  him 
to  ride  upon  ;  and  that  the  child  was  dressed 
very  gay.    Being  asked,  if  he  knew  him  now ; 
says,  he  cannot  swear  to  him  at  this  distance 
oftiroe.  Being  asked,  if  he  knew  to  what  place 
my  lord  went  from  Carrickduff ;  says,  he  does 
not  know.    Says,  that  something  struck  depo- 
nent as  to  Mr.  Annesley's  features  when  depo- 
nent was  lately  introduced  to  him :  but  being 

>    *  Hurlings  is  a  diversion  used  in  Ireland 
much  like  the  fame  of  cricket. 


asked,  whether,  if  he  bad  met  him  intbont 
being  iotrodo^  to  him,  he  should  have  known 
him  ;  says,  he  should  no  more  bare  knon 
him  than  the  king  of  Morocco. 

Charles  Caveitagh  sworn. 

Says,  he  knew  lord  Altham  aboot  SO  or  tt 
years  ago  at  Carrickduff,  and  knew  himtliere 
about  two  years ;  says,  he  saw  a  child  there 
aboot  6  or  7  years  old,  whom  lord  Althim  nid 
to  be  bis  son,  and  treated  as  such.  Tbitlw 
lordship  seemed  very  fond  of  him ;  simI  tbe 
chiM  was  reputed  to  be  bis  son,  and  treated  ai 
such  by  the  servants,  that  is,  with  good  nwi- 
ners  and  respect ;  and  (to  the  best  of  deponest'i 
memory)  they  called  him  master  James. 

Nickolai  Duffgwwo. 

Says,  he  knew  lord  Altham  when  he  lodged 
in  Gross-lane,  Dublin,  about  SO  or  31  yaa 
ago ;  and  he  had  a  young  gentleman  with  hio 
who  was  called  James  Annesley,  and  my  lord 
I  treated  him  as  became  a  lord's  son ;  and  de- 
ponent is  sure  be  was  his  own  son  by  my  lord'f 
own  declarations.  That  deponent  kept  a  poh- 
Itc  house  in  Loftus's  lane  near  Croas-W,  and 
heard  lord  Altham  say,  Iff  live  to  be  eiri  sf 
Anglesea,  Jemmy  will  be  lord  Altham.  For 
that  lord  Altham  was  very  free  and  familiar 
with  deponent,  and  used  to  drink  with  hiip. 
Says,  Jemmy  Annesley  went  to  school  is 
Proper  lane,  to  one  Daniel  Carty,  and  two  of 
deponent's  sons  went  likewise  to  the  aasM 
school;  and  that  deponent  saw  a  servant,  wbo 
(deponent  was  tokJ)  was  my  lord's  servaal,  at* 
tend  the  child  in  going  to  school,  and  coming 
from  it ;  and  that  the  servant  wore  my  lonTi 
livery.  Says,  the  child  was  sometimes  caBed 
master  James,  and  sometimes  master  Anned^, 
and  sometimes  the  young  lord  Altham;  and  bo 
was  then  about  8  years  old,  as  near  as  depo> 
nentcan  guess.  I»iys,  my  lord  lived  aboot  a 
year  in  Cross-lane.  Being  asked,  if  be  beard 
of  one  miss  Gregory ;  aays,  that  one  nia 
Gregory  was  in  my  lord's  family;  and  that 
she,  along  with  one  Betty  Lester,  (a  botcher'i 
danghterj  used  to  visit  deponent's  honae,  and 
call  for  hquors :  and  deponent  says,  that  no- 
body  gainsaid  the  child  to  be  my  lord's  lawial 
son.  Says,  my  lord  at  anotlier  time  told  de- 
ponent, You  may  live  to  see  this  child  earl  d 
Anglesea.  Says,  Carty  kept  a  Latih  school, 
and  that  children  of  responsibte  people  wen 
put  there. 

[Cross-examined.] 

Being  asked  if  he  ever  carried  a  chair; 
saj^s.  What  of  that  f  I  am  a  gentlemaa  now. 
Being  asked  if  he  is  porter  to  Mr.  M*Kercberj 
says.  No,  I  don't  go  of  errands.  Being  aibed 
if  he  opens  Mr.  ft'Kercher's  door  to  people; 
says,  <'  Sometimes  I  open  it.  But  I  have  _Da 
wages,  I  tend  to  oblige  Mr.  Annesley  and  Mr. 
M'Kercher.  I  came  from  London  to  oblige 
Mr.  M*Kercher,  1  was  acquainted  with  bin 
there.  I  hesuil  in  London  tnat  Mr.  Anocal^f 
was  returned  from  traBsportation,  ud  thatba 
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lodiped  tt  one  Hendenon's ;  tod  it  was  Mr. 
M^Kercber  told  me  where  Mr.  Apnesley 
lodged."  He  was  asked  if  be  ever  sweptbe- 
fore  Mr.  M'Kercber's  door ;  he  replied  in  an 
angry  and  loud  tone,  No.  Beinff  asked  how 
long  be  bad  the  coat  now  on  bis  lack ;  says, 
£f  er  since  I  bought  it  last  sprine.  And  depo- 
nent added,  Wbv  don't  you  %&,  me  where  I 
bongbt  this  wig  r  Says,  he  was  formerly  a 
farmer  before  he  came  to  Dublin. 

Catharine  O^Neile  sworn. 

Says,  she  knew  lord  Altham  when  he  Ii?ed 
at  Carrickduff,  and   that  deponent  was  em- 
ployed there  about  28  or  33  years  aso,  to  take 
care  of  my  lord's  son,  who  was  called  James 
Anoeiley,  and  deponent  also  attended  the  child 
to  Cross-lane,  Dublin  ;   and  says,  she  attended 
him  in  all  about  a  year,  and  that  he  was  re* 
puted  and  treated  as  nw  lord's  son.    Being 
asked  if  she  knew  miss  Gregory  ;    says,  that 
Mrs.  Eleanor  Gregory  lived  at  Carriduluff 
(when  deponent  came  there)  as  my  lord's  rela- 
tion ;  and  when  my  lord  came  to  Dublin,  de- 
ponent heard  she  was  my  lord's  bed  com- 
panion.    Says,  she  remembers   the   child's 
birth -night  kept  at  Carrickduff,  and  bonfires 
and  rejoicings  made  on  that  occasion;    and 
several  of  the  neighbours  invited.    Says,  that 
siAer  she  left  the  young  gentleman  in  Cross- 
Jane,  he  came  one  day  to  see  deponent  in 
James's -street,  in  a  very  poor  mean  condition ; 
and    begged    of  deponent  to   speak  to   his 
ikther  in  his  behalf;    that  accordingly  depo- 
nent did  apply  to  my  lord,  who  saio,  the  boy 
bad  got  some  vicious  tricks,  which  when  he 
liad  broke  himself  of,  and  behaved  better,  he 
would  take  proper  care  of  him.    Upon  which 
deponent  answered^     Ah !    my  lord,   these 
are  only  base  contrivances  of  miss  Gr^^ry  ; 
that   my  lord  said  his  son  was  taken  care 
of,  and  that   he  paid   for  his  board;    that 
It  was  true  enough  Miss  Gregory  did  not  like 
the  child,  and  that  if  he  was  to  take  him  into 
the  house,  she  would  not  let  him  be  at  peace, 
and   therefore  be   was  obliged  to  keep  him 
abroad.    Says,  that  the  child  was  sent  to  lodge 
and  hoard  at  Mrs.  Cooper's  in  Sbip-street,  and 
that  it  was  from  Mrs.  Cooper's  he  came  to 
deponent  to  James's-street,  and  that  he  came 
alone  without  any  servant  or  person  attending 
bim.      Says,  that  Cross-lane  was   the]  first 
place  where  my  lord  lodged  in  Dublin  after  he 
leA  Carrickduff,  and  that  he  afterwards  moved 
to   Proper-lane  before  he  went  to  Jochicore,* 
"where  he  lived  when  deponent  spoke  to  him  on 
behalf  of  his  son ;  says,  that  when  my  lord 
Urst  came  to  Dublin,  lady  Altham  lodged  in 
Stable-lane,  and  she  sent  for  deponent  to  come 
to  her;    that  deponent  went,   and    my  lady 
•sked  her  how  my  lord  and  Miss  Gregory  be- 
Jiaved   to  the  child ;  to  which  deponent  an- 
swered,  that  while  he  was  under  her  care, 
they  behaved  very  well  to  him  ;  but  that  (by 
pute)  they  did  not  behave  so  well  to  biro  since. 

*  Incbicore  lies  within  a  mile  of  Dublin. 


Sajs,  my  lady  called  master  Annesley  her 
child,  and  said,  she  was  very  desirous  to  see 
him,  but  that  she  was  afraid  her  doing  so, 
mi^ht  be  a  means  to  turn  the  servants  out  of 
their  bread,  and  b^  a  detriment  to  the  child. 
SjaTS,  that  deponent  asked  the  child  why  he 
did  not  go  to  see  his  mamma,  my  lady  Al- 
tham; to  which  the  child  answered,  that  he 
was  forlHd  to  see  her,  and  that  he  durst  not  ffo^ 
for  fear  his  father  should  come  to  hear  orit, 
and  refuse  ever  to  see  him  again.  Says,  this 
was  about  18  or  19  years  ago,  to  the  best  of 
deponent's  memory.  Says,  that  the  first  time 
she  saw  Mr.-  Annesley  ^nce  be  came  from 
abroad)  was  about  a  year  ago,  at  his  lodgings 
in  Linnen-hall-street,  and  that  she  knew  him 
agtun  the  moment  she  saw  him ;  and  deponent 
(looking  abont  the  Court)  pointed  at  Mr.  An- 
nesley, and  said,  He  is  the  same  person  whom 
1  attended  when  he  was  a  child. 

[Cross-examined.]  [ 

Being  asked  what  condition  Mr.  Anneslev 
was  in  when  he  applied  to  deponent  m  James's 
street ;  savs,  he  was  in  a  low  condition.  She 
was  asked  as  to  the  colour  of  lady  Altham's 
hair ;  says,  she  cannot  tell  if  it  was  black,  but 
if  not,  it  was  a  dark  brown.  Says,  lady  Al- 
tham lodged  in  Stable-lane,  at  one  Cavanagh's, 
but  does  not  know  his  Christian  name.  Being 
asked  if  the  child  ever  went  to  school  while 
he  was  at  Carrickduff;  says,  he  went  to  school 
to  one  Mr.  James  Dempsey  at  lord  Altham's 
house,  and  went  also  to  school  to  him  when  he 
taught  abroad. 

Mr.  John  Byrne,  brewer,  sworn  to  the  Voire 
Dire,  and  then  in  chief. 

Says,  he  knew  lord  Altham  about  19  years 
ago,  when  he  lived  in  Proper-lane,  and  that  a 
boy  called  master  James  lived  then  in  lord  Al- 
tham's house,  and  deponent  saw  him  at  the 
door  and  windows  of  my  lord's  house,  and  the 
child  used  to  play  in  deponent's  3[ard,  and  was 

fenerally  reputed  bv  all  the  neighbours,  and 
y  deponent,  to  be  lord  Altham's  lawful  son. 
^ys,  that  he  has  very  often  seen  him  playing, 
and  took  particular  notice  of  him,  and  from 
the  knowledge  of  his  physiognomy,  is  positive 
that  the  lessor  of  the  plaintiff  is  the  same 
person  now  grown  up  to  manhood  whom  be 
saw  a  boy.  Says,  that  when  Mr.  Annesley 
lived  in  Proper-lane,  he  was  about  eight 
years  old. 

[Cross-examined.] 

Deponent  was  asked,  how  long  lord  Altham 
lived  in  Proper  Lane ;  says,  he  cannot  tell ; 
but  that  when  my  lord  left  his  house  there,  he 
went  to  Incbicore,  and  left  tbe  boy  behind  him  ; 
says,  he  never  saw  the  boy  since  the  year 
1734  till  lately.  He  was  asked,  where  the 
child  went  to  school ;  says,  be  heard  he  went 
to  school  in  Proper-lane  to  one  Carty.  Says, 
he  was  then  told,  that  miss  Gregory  disagreed 
with  the  boy,  and  that  this  was  the  reason  of 
his  quitting  bis  lather's  house.    Says^  the  bo/ 
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Meter  IreArdlils  iioD  siiy  h6  (fid. 

|IIr8.  Charity  Blake  sworn. 

Say*;.  «be  knew  lord  and  Mj  Ahhani^  and 
firfe^oebtly .  visited  her  wbeA  she  bred  at  Teis* 
pM-lar ;  that  Ibe  last  time  iriie  sAw  ny  kdjTy 
vas  when  the  Preteoder  was  reported  to  be  m 
^oolland;  savsy  deiMmenl's  itnidei  nante  ia 
Ankieflleyf  and  lord  Altham  aad  depoaeit  wtoe 
«0U8iB*gcniian'a  chiMren;  says^  she  never 
heard  lady  Althan  say  she  ever^iad  a  cbiMv  of 
was  with  ohiM^  but  has  heard  So  hp  oammoD 
teport* 

The  Etanioatiot  ef  the  riieire  wilyesses 
ewfed  S(t  11  o'okKsk  oa  Satuiihiy  nifhl  the  l^h 
ef  Nevemberv  when  by  Ike  like  eaAsent  as  e^ 
the  night  before,  which  waaliMwise  ^tp^  by 
the  parties  and  their  respective  attomies,  and 
reao  in  open  court,  the  Coilft  adjourned  to 
Ibe  nest  Moeday  nemiog  at  aiue  ef  the  eleek. 


Mrf 


Monday^  Kovanbcr  14, 1743. 

TIr  Ceart  being  aaet  aboat  nine  o'eAock  m 
the  norlitagy  hoomtng  to  adjoermnent,  the 
jaty  were  caHed  over,  and  answered  to  their 
MNDCS,  and  then  the  counsel  fer  the  plantiff 
urooeeded  to  esaifime  their  tritoesies,  as  fel- 
lows. 

Edtifard  Lutwich  v^om. 
S&ys,  be  was  a  trooper  in  brigadier  IVapper's 
regiment,  and  in  17 if,  or  1718,  was  quartered 
•t  R69S  in  the  oenuty  of  Wexford;  thinks  it 
was  the  summ^  before  the  wMr  was  pro- 
claimed against  Spain.  Says,  be  knew  and 
latr  th^  lady  Attham  at  Ross ;  that  deponent 
being  bred  a  shoe- maker,  folldwed  bis  busi- 
D(^8  when  occasion  required;  says,  he ^as 
recoibmended  to  my  lady  ATibSm,  and  her 
ladyship  employed  him  to  makie  a  pair  of 
damask  shoes,  and  gave  him  some  white  da- 
hnSsk  for  that  purpose ;  says,  thtft  before  the 
time  be  had  prooiised  to  carry  hbdne  her  lady- 
Ihip's  shoes,  be  was  sent  for  to  come  to  her ; 

ihat  when  deponent  came  to  her  ladyship's 
bdgin^,  lie  saw^  her  with  a  little  boy,  about 
tbree  years  old,  and  her  ladyship  ioid  depo- 
nent, she  had  sent  for  him  to  make  her  child 
hropair'of  mdrocco  leaiber  shoes  ;  that  depo- 
hettt  accordingly  took  tneasure  of  the  cbdd» 
and  made  him  a  pair  of  red,  and  a  pair  of 
black  leather  sUoea^  nnd  in  aboiit  two  or  three 
digrs  carried  tbem  home  to  her  ladysh^'s 
fodgiogs ;  tbift  deponedt  enquired  if  the  young 
lord  was  within,  but  Wing  told  he  was  gone« 
depOneiit  asked  to  see  her  ladyship,  which  he 
^ccordiaj^ly  did,  Snd  my  lady  tola  deponent, 
ihat  the  child  was  gone  away  (he  day  qefore; 
ixkd  (be  sairte  iiihe  expressed  berself  to  this 
effect,  I  ha^  better  be  wife  to  the  meanest 
^esmah  in  town,  than  to  lord  Altbam,  for 
^en  t  sbobTd  have  the  comfort  of  oAen  seeieg 
tiiy  cbil^  lleponent  was  asked  if  he  ever 
ml  «t  Dnnmafne  t  l$ays,  he  wid  at  Dun- 


mihie  ^VM\  firaes,  Attd^aiv  the  child  there ; 
siiyfi,  ibiAt  vrtien  deponent  tow  him  at  Ross,  he 
WHS  c)ad  ss  a  person  i^  duality's  child,  and 
that  he  stood  at  the  wiridow  ^eo  deponent 
took  iti^sisttre  ef  him,  and  for  which  porposi 
deponent  took  off  hit  shoes,  and  then  put  them 
on  agtiln. 

[Crast-esadrfned.] 

Being  desired  tb  name  some  of  the  Meet 
of  brigadier  Napper'a  ttepment  when  be  was 
in  it,  deponent  named  colonel  Bucklaud.  quar- 
ter-masted  Linegar,  Bif.  Langton,  and  other 
officers ;  seys,  that  wbee  deponent  went  to 
lady  Ahham,    she  lod^d   at  one  Wright*! 
house,  tvhich  is  at  the  right-hand  of  the  street 
Ss  you  go  up  the  hill,  and  that  it  wts  a  private 
bouse.     Says,  that  the  first  time  deponent 
catted,  the  child  was  not  with  my  lady,  that  it 
was  a  servant  wbodi  dept>nent  did  not  know 
shewed  him  Into  the  parloar  to  mv  lady ;  that 
the  fntlonr  was  on  the  left-hand,  and  depo- 
nent does  not  remember  that  be  saw  any  body 
with  her  ladyship  thai  first  time.    Sa^s,  (hat 
the  second  time  of  his  going  there,  (which  was 
two  or  thVee  days  afle)r  the  first)  deponent  saw 
the  child,  who  appeared  to  be  abont  three 
years  old,  and  tooK  measure  of  him.    Ssyt, 
tbere  was  a  woman  along  with  the  chud, 
whose  name  deponent  never  enquired  ;  that 
mv  lady  was^in  tne  satue  parlour  she  was  in 
^nen  deponent  first  watted  on  her.     Being 
asked  if  he  ti^as  sure  that  it  was  dot  her  lady- 
ship's bed-chamber ;  savs,  he  does  not  sappone 
her  ladyship  would  admit  him  to  come  into  her 
bedchamber.    Being  asked  whether  mykurd 
and  lady  lived  separate  at  this  time ;  Mys,  bo 
knew  they  did,  and  heard  that  Mr.  'fhodimg 
l^altiser  wj^  the  occasion  of  it.    Being  asked 
if  there  Were  any  other  shoe-maker  in  Reaa; 
says,    there    were,    particularly   one    Allen. 
Being  esked  where  he  the  deponent  lives  now ; 
says,  lie  resides  in  London,  but  has  been  here 
about  three  weeks ;  Ihat  his  last  post  was  in 
the  Guards,  and  that  he  has  now  a  penaien 
from  his  majesty ;  that  he  has  also  a  lTc«*beU 
in  the  county  of  Surry,  and  voted  in  the  last 
election  for  my  lord  Baltimore,  and  the  Speaker 
of  the  House  of  Commons.    Bein^  asked  how 
Mr.  Anilesley,  the  lessor  of  the  plaintiff,  came 
to  bear  of  deponent  ?  Says,  that  after  the  trial 
of  Mr.  Amiesley  at  the  Old  Bailey,  deponent 
being  ih  comj^Sny  in  London  where  they  woe 
talking  of  bim,  deponent  dedttred  Upon  the 
wbrd  of  a  tnan.  That  he  believed  Mr.  An- 
nesley  to  be  the  son  of  lady  Altbam,  aa  mock 
as  deponent  was  the  son  of  his  mother ;  whkk 
declaration,  he  supposes,  occasioned  his  beng 
applied  to,  to  give  evidence.    Being  asked,  n 
he  codd  be  positive  whether  my  tady  said, 
make  the  shoes  for '  this  child,'  *  or  my  child?' 
Says,  that  to  the  best  of  his  knowledge,  my 
lady  said,  *  my  child  :'  and  (hat  when  deponent 
carried   (he  shoes  home,  her  lailyship  used 
these  very  words,  or  to  that  purpose.  That  siie 
had  better  be  the  poorest  tradesman's  wife  in 
town  than  lord  Altbam's,  for  then  sheinq^t 
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ha? e  the  pleasare  of  seeini?  her  child  often ; 
says,  that  her  ladyship  paid  for  the  shoes  when 
be  carried  them  home,  and  said  to  deponent,  I 
am  paying  for  these  shoes,  perhaps  they  will 
not  fit ;  to  which  deponent  made  answer,  that 
he  believed  they  would,  for  that  be  had  been 
pretty  exact  in  taking  the  child's  measure,  and 
dorst  say  they  would  fit.  Being  desired  to 
name  some  other  persona  for  whom  he  made 
shoes ;  says,  he  made  shoes  for  madam  Loftus, 
(and  named  several  others)  and  added,  that  he 
had  custom  enough,  for  that  he  made  shoes  for 
Ibe  troop. 

Bartholomew  Furhng  sworn. 

Says,  he  knew  4ord  and  lady  Altham  about 
thirty  years  ago ;  that  deponent's  business  at 
that  time  was  to  buy  corn  for  (he  merchants  of 
Boss.  Says,  that  deponent  coming  one  day 
from  Ross,  met  lord  Aliham  as  he  came  from 
bunting,  and  that  my  lord  spoke  to  him,  and 
asked  him  if  he  did  not  deal  in  corn,  fur  that 
he  wanted  twenty  barrels  of  oats  for  his  stable, 
and  ordered  deponent  to  buy  it,  and  said  he  did 
not  care  how  soon ;  that  deponent  accordingly 
went  to  some  of  his  neighbours  (whom  he 
named)  and  boag:ht  of  them  ten  barrels  a  piece. 
Says,  that  aAer  this  time,  my  lord  frequently 
sent  to  deponent  to  buy  butter,  cheese,  and 
iiacon.    Says,  that  about  half  a  year  after  de- 

Sonent  had  bought  the  corn,  deponent  went  to 
^unmaine  with  some  bacon,  and  that  he  saw 
lady  Altham  there,  who  appeared  to  be  big 
with  child,  and  deponent  heard  in  the  family 
that  she  was  ready  to  lie  in.    That  thereupon 
deponent  applied  to  one  Pierce  Sutton  to  get 
the  nursing  of  the  child  for  deponent's  wife ; 
telling  him  it  would  be  doing  deponent  influite 
aerrice.    That  Sutton  advised  deponent  to  get 
a  letter  from  captain  Tench  (who  was  very  m- 
timate  with  my  lard  and  lady)  recommending 
deponent^s  wife,  for  that  would  do  more  than 
be  could  do ;  says,  he  accordingly  got  a  letter 
firom  captain  Tench  to  that  purpose,  and  de- 
livered Jt  to  my  lord  at  the  gate  of  Dunmaine 
house  as  he  was  returning  from  hunting ;  that 
my  lady  came  out  to  meet  my  lord  at  the  gate, 
upon  which  his  lordship  told  her  that  deponent 
had  brought  him  a  letter  from  captain  Tench, 
recommending  his  wife  to  nurse  her  ladyship's 
child ;  to  whicli  my  lady  answered,  that  she 
vrould  do  any  thiiit;  to  ol)lige  captain  Tench, 
and  as  soon  take  one  of  his  recommending  as 
any  body's;  and  then  her  ladyship  asked  de- 
ponent several  questions  about  bis  wife's  age, 
and  if  her  milk  was  good,  and  how  lonsf  de- 
ponent's child  was  born,  and  likewise  asked  de- 
ponent what  he  would  have  a  year,  if  doctor 
brown   (who  then  lived  at  Ross)  approved  of 
Ilia  w^ife's  milk  ;    that  deponent  asked  10/.  a 
year,  whereup4)n  my  lady  said,  that  whoever 
nursed  her  child  must  live  in  the  town,  that 
she  oiii^ht  see  it  whenever  she  had  a  mind; 
that  my  lord  said  he  would  give  deponent  6l.  in 
money,  two  acres  of  groumi,  the  milk  of  two 
covTB,  and  build  a  house  for  him ;  and  niy  lady 
aaid,  at  the  same  time  that  she  would  give  ^Os. 
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more ;  and  as  deponent  was  going  away,  her, 
ladyship  gave' deponent  half  a  crown,  and  or-* 
dered  deponent  to  send  his  wife  to  her,  which 
he  did  acconlingly.    Says,  that  doctor  Browu 
(as  deponent's  wife  told  him)  examined  her  milk 
and  objected  to  it,  becanae  it  was  disturbed;. 
says,  at  that  time  deponent's  child  was  ill,  which 
had  affected  his  wife's  milk,  as  he  supposes. 
Says,  that  deponent  went  afterwards  to  the, 
house  of  Dunmaine,  and  saw  my  lady,  who 
told  deponent  she  was  sorry  that  his  wife  had, 
not  good  suck.    Says,  he  does  not  know  of  her 
ladyship's  being  brought  to  bed,  any  more  (hau) 
as  he  heard  it  from  the  neighbours,  and  its  being 
reported  so  in  the  family. 

Says,  deponent  saw  a  child  abont  a  year  and  a' 
half  afterwards  at  Dunmaine,  standing  by  my 
lady  and  her  ladyship  holtling  him  by  his  leacf- 
ing  strings,  and  deponent  remembers  that  a 
woman  was  standing  by  with  a  basket  of  live 
chickens,  and  that  the  child  cried  for  one  of  them, 
and  deponent  took  a  chicken,  and  gave  it  to 
the  child,  who  held  it  in  his  arms,  and  my  lord 
kissed  the  child,  and  called  him  Jemmy.     « 

[Cross-examined,] 

Deponent  was  asked  his  age ;  says,  he  is  * 
about  55  years  old.  Being  asked  how  many 
children  he  has  had ;  says,  he  has  four  chil- 
dren living,  and  had  two  others,  who  are  dead ; 
that  he  has  been  married  about  t53  years. 
Being  asked  if  the  child  on  whose  milk 
his  wife  proposed  to  suckle  my  lady's  cliiid 
was  now  living ;  says,  he  is  alive,  and  that  his 
name  is  51ichael,  and  that  he  is  about  28  or  29 
years  old.  Being  asked  how  long  his  wife  was 
brought  to  bed  before  he  applied  for  the 
nursing:  says,  about  two  months.  Bein;^ 
asked  in  what  month  she  was  brought  to  bed ; 
says,  either  in  February  or  March;  sayM, 
Pierse  Sutton  is  dead,  and  deponent  is  sorry 
for  it;  that  he  lived  about  two  miles  from  lord 
Aliham's,  and  nearer  to  my  lord's  thtln  depo- 
nent lived,  and  was  an  acquaintance  of  my 
lord's ;  says,  deponent  had  no  acquaintance 
with  my  lord^  before  he  employed  deponent  to ' 
buy  the  corn;  don't  know  whether  my  lord 
wore  a  wig  or  his  own  hair ;  but  says,  he  rede 
on  a  little  black  horse,  and  was  a  very  small 
man,  but  spoke  loud ;  says,  my  lady  was  taJIer 
than  my  lord  ;  that  she  was  a  tali,  black 
woman,  with  a  good  complexion.  Being 
asked,  whether  by  a  good  complexion  he  nveant 
a  fair  one  P  says,  she  looked  well  in  the  face, 
but  not  altogether  so  white  aa  other  women 
that  he  has  seen.  '  Being  asked,  if  she  was  a 
lean  or  a  fat  woman ;  says,  she  was  not  a  fat 
woman.  Deponent  was  then  shewn  a  fresh- 
coloured  gentleman  in  court,  and  asked,  whe- 
ther my  lady  was  as  fair  as  that  gentleman  ; 
says,  she  was  not  so  fair.  He  was  asked  of 
what  complexion  his  wife  was?  says,  she  was 
a  brown  woman  ;  that  lady  Altham  was  not  of 
the  same  colour;  that  they  ought  not  (in  ona 
day)  to  be  compared  together ;  that  to  be  sura 
lady  Altham  was  fiAy  times  beyond  bis  wife, 
though  his  wife  was  more  pleasing  to  hm^ 
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0eponent  wm  asked,  if  he  kneo'  doctor  Brown ; 
sftjs  h«  did,  and  that  be  is  dead,  but  deponent 
n^Ter spoke  to  biro.  Depooent  then  pointed  to 
one  Mr.  Eager  in  oonrt,  a^d  said,  he  lived  with 
his  fatfaer  lor  seven  years,  fie  was  asked 
%f  bat  he  gave  a  barrel  for  the  oats  he  bought 
for  my  lord ;  says,  he  gave  4s.  6d.  a  barrel, 
und  tkat  my  lord  paid  the  money  wlien  the 
oats  were  delivered.  Being  again  asked,  with 
whom  he  made  the  agreement  about  the 
mrrsing  of  the  child ;  says,  with  my  lord  and 
lady,  and  that  it  was  my  lady  who  gave  him 
the  half  crown;  says  captain  Tench  is  dead; 
Mfs,  the  child  cried  in  my  lady's  arms  wiien 


th«  chicken  ran  away,  and  my  lord  said, 
Jemmy,  Jemmy,  don't  cry.  Bemg  asked,  if 
the  child  called  for  tlie  chicken ;  says,  he  did 
not  speak,  but  stretched  out  his  band,  and  made 
signs,  as  if  he  wanted  it  again. 

The  ftighl  Hoootimble  Hugh  Monigomery 
earl  of  flftount  Afelaader ; 

Says,  be  knew  lord  Altham,  and  that  a  great 
many  years  ago  be  was  in  company  with  bis 
lordship.  capUin  Qrores^  and  others,  at  a 
^public  bouse  on  the  Glib,*  called  Serjeant  Kiie^s, 
where  they  eat  oysters ;  says,  he  heard  lord 
AlthaTn  say,  By  G>—d,  Groves,  mywifeluis 
got  a  son,  which  will  make  my  brother's  nose 
tfwell. 

The  counsel  (or  the  defendant  begged  leave 
to  at»k  lord  Mount  Alexander  a  few  questions. 

[Crosft-examioed.] 

Being  asked  bow  long  is  it  since  lord  Altham 
spoke  tnose  words  about  bis  wife's  having  a 
son ;  says,  upon  bis  word  and^  honour  he 
cannot  tell  how  long  ago  it  is,  nor  how  long  it 
was  before  lord  Altnam  died.  Says,  he  never 
heard  of  my  lord's  having  a  bastard.  Being 
asked  if  be  was  intimately  acquainted  with  k)rd 
AJtham  ;  says,  he  was  acquainted  with  bim  by 
their  sonoetimes  taking  a  glass  together;  that 
he  did  not  visit  lord  AUbam  at  bis  house  ;  but 
that  they  frequently  met  at  the  said  house  to 
4r8t  oysters;  that  captain  Groves  was  at  that 
iixfie  providore  of  the  hospital.  Being  asked 
wL\at  time  of  tbe  year  it  was  that  the  said  con- 
▼ensation  happened ;  saysr  most  likely  in  the 
winter,  because  oysters  are  then  in  season; 
says,  there  was  no  other  conversation  on  the 
subject  at  that  time,  nor  did  he  ever  hear  my 
lord  &alk  on  that  subject  either  before  or  since. 

Margaret  Scdgers^B^om, 

Says,  she  once  saw  lady  Altham  at  Mr. 
King  the  apothecary's  in  Cbarles-street,  in 
1722  or  17  S3.  That  it  was  upon  the  following 
occasion :  tbe  deponent  having  a  bouse  on 
Ormond-key,  ana  lodgings  to  let,  my  lady's 
woman  and  ^  man  came  to  deponent,  to  know 
whether  deponent  could  board  a  lady,  with  her 
woman  and  man -servant;  says,  she  does  not 

know  tbe  woman's  name,  but  that  the  man 

—      ■  ^  ■  -    - 

*  The  Glib  is  the  place  where  butchers' 
dttuables  ire  in  Bnbliii, 


lived  in  Montratb -street,  Dublin;  sap,  thaf 
she  came  to  an  agreement  with  them  to  lodge 
and  diet  my  lady  and  her  woman,  and  a  man- 
servant, for  tot  or  70/.  a  year:  that  they 
having  objected  to  there  being  no  locks  on  tbe 
rooms,  denonent  said,  she  would  get  locks  pat 
on  immediately,  and  tbe  man  gave  the  depo- 
nent a  pistole  earnest,  and  deponent  got  tbe 
locks  put  on  next  nAoming ;  sa^^s,  that  in  a  few 
days  the  same  man  came  again  to  deponent, 
and  told  her,  that  the  doctors  had  advised  my 
lady  not  to  lodge  at  deponent's  house,  because 
it  was  too  near  tbe  water,  and  the  air  would  not 
agree  with  kn  coAatkution ;  thai  tbereap» 
deponent  returned  the  pistole  she  got  for 
earnest ;  and  about  a  fortnight  after  she  met 
an  acquaintance,  (one  Mrs.  L!oyd),  to  whom 
she  told  the  story ;  that  Mrs.  Lloyd  said  depo- 
nent was  a  fool  for  giving  back  the  earnest  ^ 
and  advised  deponent  to  wait  on  my  lady  her- 
self, and  acquaint  her  how  she  had  been  served, 
and  to  ask  if  it  was  with  her  ladyship's  know- 
ledire. 

Says,  that  accordingly  deponent  went  to  my 
lady,  in  order  to  expostulate  with  her ;  that  she 
went  to  Mr.  King's  in  Cbarles-stieet;  tbatsbcL 
went  up  stairs  into  ray  lady's  roona;  that  ber 
ladyship  was  sitting,  being  \n  a  weak  coudition 
in  her  limbs  ;  that  deponent  begged  her  lady- 
ship's pardon  for  taking  tbe  liberty  to  wait  on 
her,  and  mentioneil  the  occasion  of  it;  and  al 
the  same  time  told  her  ladyship^  thiit  slic  was 
her  coimtry woman :  says,  that  her  ladyship 
asked  ber  how  long  she  had  been  in  the  king- 
dom, and  the  occasion  of  deponent^s  coming 
over ;  to  which  deponent  answered,  that  she 
came  over  to  get  some  money  that  wis  owing 
to  her ;  whereupon  my  lady  said  to  deponent, 
I  wish  I  had  never  seen  Ireland,  and  I  wish 

Ji^ou  better  luck  in  it  than  I  have  had ;  lor  my 
ord  Altham  bus  used  me  craeHvt  and  has 
aspersed  my  character.  Says,  tnat  in  tha 
course  of  that  conversation,  deponent  asked  tier 
ladyship  if  she  bad  an v  children ;  to  which  my 
lady 'answered.  Yes,  I  have  a  sod. 

[CrosS'exarained.] 

'  Says,  she  bad  this  discourse  in  the  Tear 
1723.  Being  asked  by  Mr.  Daly,oneor  the 
deieudant's  counsel,  when  it  was  she  came  to 
Ireland ;  said,  About  the  year  1720,  or  1721 ; 
and  now  I  live  neav^Howth,  where  t  had  the 
honour  to  dine  with  you  (meaning  Mr.  Dalyy 
at  lord  liowtb's.  Being  asked,  whether  ny 
lady's  woman  was  present  when  her  ladyship 
said  she  had  a  child ;  says,  nobody  was  pre- 
sent, but  that  her  woman  was  in  and  out  of  the 
room ;  says,  that  my  lady  gave  a  sig^,  wbew 
she  said  she  had  a  son. 

Being  asked  if  Mr.  King  is  living ;  anys^ihe 
believes  he  is,  because  she  has  uerer  beard  al 
bis  being  dead. 

Being  asked  what  sized  woman  my  lady  wai; 
and  of  what  complexion ;  says,  that  she  was 
of  a  swarthy  complexion,  ancT  dark  brown  hair; 
but,  as  she  waa  sittings  caa't  tell  what  hdgkl 
she  was  of. 
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and  Kchari-Enti  i^An^euiu 


A.D.  1743. 


CI  ISO 


Mr.  Thomas  Byrne  sworn  to  tbe  Yoire  Dire, 
%  aod  then  in  chief. 

Sayt,  be  knew  lard  AlthMD  when  he  lived  in 
Proper*  laae»  about  19  or  20  years  ago,  and  re- 
ncmbers  he  left  Proper-tane  in  1794.  8ays, 
4faai  he  hail  a  child  with  bim  -there,  who  waa 
<«|MBted  la  be  bia  aoe  ;  thait  deponent  waa  very 
wellMqaaioled  wilb  the  child,  for  they  were 
lieya  in  the  aame  alreet,  and  uaed  to  |>hiy  toge- 
4her  every  daj^ ;  aayi,  be  believea  my  lord  lived 
Abont  a  year  in  that  atneet;  and  is  positive  asy 
iord  left  it  in  17 1^^  because  deponent's  father 
tetnroed  from  the  eoantry  then,  and  put  the 
'«haife  of  Ua  baieinesa  (which  waa  that  of  a 
lirewcr)Hi4edepoBeDt'a  hands.  Saya,  deponent 
went  to  aebeol  to  one  Clark's  in  tbe  Clovsters  ; 
xand  my  lord's  son  to  one  Carty^s  in  rr^per- 
lane;  and  deponent  used  to  call  upon  him 
several  times  at  tlie  school ;  and  says,  my  lord 
lived  in  Proper-lane  at  the  time  his  son  went  to 
eebool  lliere. 

.  Saya,  that  aoy  lord  seems^  his  son  and  depe- 
aent  one  day  at  play  io^etbcr  near  his  door, 
eaid  to  bis  son,  iemoay,  eome,  and  bring  in 
•■aaater  Byrne alen^  with  yen;  and tbafenpon 
anaalar  Jemaoy  and  depeoeni  went  in,  and  mj 
lord  brought  them  into  the  parlour ;  and  when 
WDPf  iocd  bad  been  with  tbean  about  half  aau- 
ante,  or  a  nuoute,  be  was  called  eat  bv  aoma- 
Aad  V,  ai^d  deponent  saw  no  nsone  of  his  lordabtp 
etthettHne. 

Save,  that  when  lord  Altbam  left  Proper- 
lane  bis  eon  remained  in  tbe  Innise  after  bun ; 
and  be  came  to  deponent  to  take  his  leave  of 
Mm,  and  told'  deponent  that  one  Mr.  Cavenagb, 
«  daacii^-^nBeter,  was  going  to  put  bim  out  la 
homiA,  I>apouent  being  a^ced,  how  old  the 
tey  waa  Iben,  says  abent  ten  years  old,  and 
nbout  two  or  three  yeara  younger  than  depo- 
Acnt.  Saya,  that  Mr.  Annesley ,  a  good  many 
jnentba  after  bis  taking  leave  ef  deponent, 
cnme  to  him  in  Proper-lane,  a  ad  made  great 
^aoaplaiots  of  tbe  treatmeat  be  bad  reoeind  in 
"  8bip»street,  where  he  had  been  pot  to  diet  and 
lodge,  and  said,  that  be  had  been  to  Mr.  Cave- 
nagb  who  had  refused  to  receive  bim  in  his 
«wn  boose,  and  that  if  deponent  would  net  re- 
eeive  bim  into  bis  care  be  did  not  know  what 
to  do,  nor  where  to  go ;  whereupon  deponent 
ndvtsed  bim  to  go  to  his  father  lord  AKhnra's 
lionae  at  Inchicore ;  to  which  tbe  boy  replied, 
tbat  he  durst  not  ^^^  because  of  ane  miss  Ore- 
l^ory,  who  was  there  with  his  lather,  lor  tbat 
nbe  could  n^ver  agree  with  htm,  and  that  she 
used  htm  in  before,  and  that  it  would  be  to  no 
purpoae  for  him  to  attempt  going  there 


Att,  Gen,  My  lor^,  I  desire  to  have  the 
eenae  of  the  Court  upon  this  part  of  tbe  evi- 
dence :  the  witness  was  going  to  say  what  the 
plahitiiFtold  bim :  so  long  as  this  waa  for  con- 
tiection,  1  made  no  olgectlon  to  it;  but  be  is 
l^ulng  by  a  side-wind  toreHect  of  on  the  credit 
nf  a  person,  who  may  be  produced  in  evidence 
for  the  defendant ;  inia  milkM  iunaterial  to  ob- 
ject IQ  tbi^  part  of  the  CFidenqp. 

f,,  Q.  fi.  It  majr  ba  material  to  know  irbtt 


reason  the  boy  gave  for  refuting  to  go  to  my 
lord  Altham. 

Alt.  Gen.  The  boy's  declaration  cannot  hp 
evidence  for  him. 
L.  C.  B.  I  shall  opufine  ihe  witness  to  facta. 

Says,  that  when  the  hoy  refused  to  go  to  hia 
father's,  deponent  invited  him  to  stay  with  him, 
and  brought  him  into  the  house  unknown  to 
his  (the  deponent's)  father,  and  he  staid  with 
deponent  aiwut  five  or  six  weeks ;  tbat  some- 
times he  lay  in  the  same  bed  with  deponent, 
and  sometimes  in  the  hay- loft;  that  the  rea- 
son of  his  putting  Mr.  Annesley  in  the  hay- 
loft, was  lest  deponent's  father  should  discover 
that  he  entertained  any  body  in  the  housn 
without  his  leave  or  knowledge,  and  be  angry 
with  deponent  for  so  doing.  Says,  that  aa  de- 
ponent's father  had  no  family,  when  he  came 
liome  early  he  used  to  go  to  bed  before  dcypo- 
nent,  and  then  deponent  carried  the  boy  to  nut 
own  bed,  as  there  was  no  danger  then  of  his  fa- 
ther's knowing  that  Mr.  Annestfey  was  in  tlie 
bouse ;  but  at  other  times  deponent  had  nol 
the  same  opportunities,  and  could  not  hrinj^ 
bim  to  bed  iinicnown  to  his  father,  and  thereforb 
was  obliged  to  conceal  him  in  the  hay-k>ft, 
where  deponent  gave  him  meat  and  drink  un- 
known to  his  father. 

Saya,  that  the  intimacy  deponent  had  witb 
the  boy  arose  from  his  having  been  his  play- 
fellow :  and  that  it  waa  out  of  friendshin  to 
him  thedeponentsopi)ortedhim.  Being a8ke<^ 
if  he  observed  lord  Altham  to  take  any  care  ^ 
the  child,  says,  he  did  not  observe  my  lord  to 
take  any  care  of  him  while  he  was  with  depo- 
nent, and  believes  his  lordship  did  not  know 
where  he  was.  Being  asked  how  the  boy 
came  to  leave  bim,  and  what  became  of  the  boy 
after  he  had  left  deponent  $  saya,  that  the  boy 
grew  tired  of  staying  with  deponent  under  sucli 
restraint,  and  said  he  would  go  to  his  father  to 
luchicore ;  but  deponent  does  not  know  what 
became  of  him  but  by  hearsay. 

Says,  that  the  school  where  the  boy  went, 
was  next  door  to  where  deponent  liyed,  and 
that  when  lie  ftrst  came  to  Proper- laoe  he 
wore  a  scarlet  coat,  and  all  the  genteel  boya  of 
the  street  were  his  play- fellows.  Deponent 
being  desired  to  name  some  of  those  hoys, 
mentioned  Watty  Ames,  son  to  captain  Ames£ 
two  sons  of  one  Kobert  Byro,  a  brewer ;  a  son 
of  one  Reily's  (where  deponent  lodged.)  Says, 
he  did  not  see  Mr.  Annesley  since,  until  nia 
return  from  the  West  Indies.  That  when  Mc 
Annesley  came  first  to  tbia  kingdom >  Mr* 
Richard  Mathews  met  deponent  at  the  Glob^ 
coffee 'bouse,  invited  him  to  dinner  tbe  next 
day,  and  requested  deponent  to  meet  him  at  the 
coffee- housf  after  change  time.  Tbat  de*^ 
pooent  accordingly  went  tbe  next  day  and  met 
Mr.  Malhews  at  the  time  and  place  appointed* 
That  Mr.  Mathews  sent  for  a  coach,  and  he 
and  deponent's  lather,  and  deponent  went  into 
it :  but  instead  of  their  going  to  Mr.  ttathews'a 
hoose,  on  Usher's  (Itiay,  as  deponent  expect- 
ed, ttr.  Matthewa  pniered  tbe  eoadji  to  Mf$ 
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to  Jervis-street,  to  Moore^s  the  apothecary's, 
which  this  deponent  at  first  thougcht  somewhat 
8traii§;e,  and  when  the  coach  had  stopped  at 
Mr.  iV] core's,  Mr.  Mathews,  his  father,  and 
deponeut  went  into  the  house,  and  they  were 
shewn  into  a  dining-room  up  one  pair  ot  stairs. 
That  Mr.  M'Kercher  came  into  the  room  and 
saluted  them ;  but  that  he  was  a  stranger  to 
deponent,  deponent  having  never  seen  him  be- 
fore. That  soon  after  three  other  gentlemen 
coming  into  the  room,  Mr.  Mathews  asked  de- 
ponent if  he  knew  any  of  their  faces ;  where- 
upon deponent  looking  very  earnestly  and 
separately  at  them  all,  knew  Mr.  Annesley,  and 
said,  That  is  Mr.  Annesley,  whom  1  knew  at 
lord  Altham's  in  Proper-lane,  and  was  formerly 
xny  play  -fellow.  Says,  his  image  was  as  fresh 
in  deponent's  memory  as  when  he  last  saw 
him,  which  was,  when  be  was  about  ten  years 
old.  Says,  this  was,  as  deponent  beheves, 
about  two  or  three  days  after  Mr.  Annesley 's 
£rst  landing  in  this  kingdom.  Says,  he  knew 
of  Mr.  Annesley 's  being  returned  to  Ireland, 
but  that  this  was  the  first  time  he  saw  him 
afler  his  return.  That  deponent  had  no  con- 
Tersation  with  his  father  about  him,  and  did  not 
know  before  then,  that  he  lodged  in  Jervis- 
street ;  but  says,  that  af^r  deponent  was  in  the 
coach,  and  the  coach  was  directed  to  drive  to 
Jervis- street,  be  had  some  notion  that  they 
were  a  going  to  see  Mr.  Annesley :  for  depo- 
nent had  been  told  by  the  boy  at  the  cofiee- 
liouse  the  day  before,  that  Mr.  Mathews  and 
Mr.  Annesley  were  at  the  sign  of  the  Bear  the 
fiigbt  before,  (which  was  two  days  before  the 
day  of  deponent's  seeing  him)  and  that  they 
had  sent  tor  deponent,  but  deponent  happened 
not  to  be  at  the  coffee- house  vvhen  the  message 
Was  left  there.  Says  he  never  saw  the  other 
frentlemen  (who  came  into  the  room  with  Mr. 
Annesley)  before  that  time.  Bays,  he  kne^ 
Mr.  Annesley's  face  as  perfectly  as  any  face  in 
the  world.  Being  desired  to  look  about  him  in 
Court  to  see  if  he  knew  him,  then  deponent 
pointed  to  Mr.  James  Annesley  (the  lessor  of 
the  plaintiff)  and  said,  by  virtue  of  my  oath  be 
is  the  person  Lkoew  at  lord  Altham's  in  Pro- 
per-lane, that  was  taken  in  by  me  at  my  fa- 
ther's house,  as  aforesaid,  and  that  I  spoke  to 
at  Mr.  Moore's,  in  Jervis-street,  in  company 
with  Mr.  Mathews. 

[Cross-examined.] 

Says,  that  he  is  34  years  old  next  January. 
Being  asked  who  lived  with  lord  Altham  in 
Proper  lane,  says,  miss  Gregory  and  her  mo- 
ther, and  some  servants,  and  the  boy  who  was 
reputed  lord  Altham's  son.  Says,  he  was  re- 
puted his  lawful  son  by  all  the  neighbours,  and 
went  to  school  to  one  Carty  in  Proper- lane. 
That  Carty  taught  Latin  and  to  read  English  ; 
but  can't  tell  of  what  religion  he  was.  Depo- 
nent being  asked  what  religion  he  himself  pro- 
fessed ;  says,  he  is  a  Roman  Catholic  Says, 
manv  of  the  neighbours'  children  went  to  school 
(o  Mr.  Clark  in  the  Cloysters :  and  admits,  that 
il  was  a  more  ereditaUe  school  thaa  Carty  *«. 


Being  asked,  how  often  he  was  in  my  M't. 
house ;  says,  never  but  once,  and  that  wu  the* 
time  my  lord  desired  the  child  to  call  depooenl 
in :  that  they  were  lioth  playing  at  nirblci. 
Says,  he  believes  the  child  remained  about  tws 
days  in  the  house  after  my  lord  left  it;  butii 
not  sure  as  to  tlie  namber  of  days.  Savs,1hoi 
was  one  boy  and  maid- servant  left  in  toe  boon 
after  my  lord  left  it.  Being  asked,  bow  bay; 
after  taking  his  leave  of  deponent,  Mr.  Adsci- 
ley  came  hack  to  him  in  Prooer-laoe;  siyi, 
about  five  or  six  months;  and  believes  it  m 
the  latter  end  of  the  year  1724.  Tbatdcpo- 
nent  was  then  13  or  14  yeai^  old.  Says,  bs 
heard  that  lady  Altham  was  his  mother,  asl 
never  heard  be  was  a  bastard  till  his  last  K/mt 
over  to  Ireland. 

Michael  Waldron^  gent,  one  of  the  Attoreief 
of  the  Court  of  Exchequer. 

Says,  he  thinks  he  has  seen  the  late  kwd  Al- 
tham. Says,  that  a  young  ffentlemaa  (v!io 
went  under  the  title  of  lord  Aluiam's  sod)  mt 
at  school  with  one  Barnaby  Dunn,  io  sn  alley 
next  door  to  Warboroogb  church,  in  Waite- 
rough-street,  when  deponent  went  to  schaii 
there.  Is  not  certain  of  the  time,  but  believei 
the  young  gentleman  might  be  then  10  or  11, 
or  at  most  12  years  old.  Says,  that  deposart 
went  to  Dunn's  for  about  two  years,  and  that 
the  young  gentleman  continued  there  about  7 
mouths  at  school.  Believes  he  lodged  in  Ship- 
street,  but  does  not  know  who  visited  hin. 
Says,  he  was  called  by  the  scholars  yousff  laid 
Altham,  and  particularly  by  Mr.  CaveoagB,tha 
dancing-  master's  son.  That  be  rememKfs  tba 
school -master  one  day  made  use  of  then 
words  :  That  if  he  was  a  duke's  son,  let  aloae 
a  lord's  son,  he  would  correct  him.  Saja,  that 
deponent  used  to  go  with  his  sister  to  Mr. 
Cavenagh's  daBcing-school,  and  there  saw  Mr. 
Annesley ;  but  does  not  remember  to  bare  aan 
him  any  where  else  after  he  left  Dunn's  scboaL 

[Cross-examined.] 
Beinflf  asked,  if  he  had  seen  Mr.  Aoocsky 
since  his  return  to  this  kingdom,  and  bov  he 
came  to  be  introduced  to  him ;  sa^s,  ha  hai 
been  in  company  and  dined  with  him.  llMt 
he  voluntanly  went  to  his  lodgings  io  CoUcft 
Green,  and  introduced  himselt,  in  order  to  da 
him  all  the  justice  in  his  power.  Says,  he 
really  believes  he  is  the  person  be  west  la 
school  with,  as  aforesaid  \  but  will  not  swear 
positively  to  bis  face  or  teatares  at  this  diataace 
of  time. 

[Hereupon  the  Lord  Chief  Baron  said,ihit 
the  last  time  he  was  in  London,  as  be  was 
walking  in  St  James's  Park,  he  accidentalljae^ 
with  a  gentleman  whose  face  or  features  he 
could  not  remember,  until  he  was  i^bu"^ 
thereof,  though  he  formerly  bad  gone  inacboai 
with  him.] 

Bamahf  Pwna  awcnx. 

Says,  he  knew  lord  Altham.  That  <lg«*Jj| 
kept  a  school  in  Bhie-boar  alley  ia  Wtfw- 
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rotigb -street,  tod  at  that  time  one  Dennis 
Cavenagh  (a  dancing- master)  introduced  mas- 
ter James  Annesley  to  deponent  as  lord  Al- 
tham's  son,  and  put  him  to  deponent's  school. 
ISayg,  that  Cavenagh  used  these  words  to  de- 
ponent :  As  you  regard  me,  take  care  of  this 
young  gentleman ;  he  is  lord  Altham's  son.  Is 
not  positi?e  how  long  he  was  at  deponent's 
school,  but  believes  he  was  there  about  8  or  9 
months ;  but  does  not  remember  any  gentle- 
man's  coming  to  see  him  there.  Said,  that 
lord  AJtham  some  time  afterwards  said  to  depo- 
nent ;  Mr.  Dunn,  you  were  recommended  to  me 
as  a  sober  careful  man  to  instruct  youth ;  I 
have  therefore  sent  my  son  to  you ;  take  care 
of  him,  and  you  shall  be  rewarded. 

Says,  that  be  received  a  letter  in  the  country 
from  Mr.  Michael  Waldron,  expressing  that  he 
would  be  glad  to  see  deponent  at  his  father's 
in  Dublin,  about  some  particular  business,  but 
the  letter  did  not  mention  what  the.  business 
Yvas ;  that  deponent  thereupon  came  to  Dublin, 
and  went  to  Mr.  Waldrop's  father,  pursuant  to 
the  directions  of  the  letter,  bot  Mr.  Waldron 
not  being  there,  deponent  was  directed  to  go  to 
«#  Mr.  Walilron's  own  lodgings,  which  deponent 
accordingly  did,  and  there  met  Mr.  Waldron  in 
the  morning;  that  after  having  saluted  each 
other,  Mr.  Waldron  expressed  that  he  wa&  glad 
to  see  deponent,  and  asked  deponent,  if  he  re- 
membered lord  Altham's  son,  who  went  to 
school  to  deponent ;  deponent  said  he  did  re- 
member him,  and  told  Mr.  Waldron,  that  he 
went  to  deponent's  school  at  the  same  time : 
Yes,  replied  Mr.  Waldron,  I  did  go  along  with 
bim  to  your  school.  That  then  Mr.  Waldron 
dressed  himself  and  brought  deponent  along 
with  him  to  College  Green,  where  they  went 
into  an  house,  and  were  shewed  a  room,  and 
asked  to  breakfast.  Says,  that  the  moment 
deponent  saw  Mr.  Annesley  come  into  the 
room,  he  knew  him,  and  advanced  to  him,  and 
kissed  him.  Says,  be  had  observed  a  little  cast 
in  bis  eyes  when  he  was  a  boy,  and  the  remem- 
brance of  that  made  him  know  him,  and  depo- 
nent remembered  likewise  bis  features,  and 
knew  him  as  well  as  any  man  living ;  and  says, 
by  virtue'  of  liis  oath,  if  he  was  a  dying  man, 
lie  could  safely  swear  he  knew  him  to  be  the 
same  person. 

[CrapB-exanuned.] 

Says,  that  demment  instructed  lord  Kings- 
land  and  his  brother,  at  lady  Kingsland's  house 
in  Queen -street,  for  about  5  or  6  years ;  that 
Mr.  Annesley  came  to  deponent's  school  some- 
time in  July  1724,  and  deponent  is  sure  of  the 
yenr  because  deponent  got  a  note  from  lady 
Kingsland's  receiver  dated  21st  of  September, 
1734,  which  deponent  has  kept  ever  smce  (de- 
ponent drew  the  same  out  of  his  pocket  to  shew 
It)  and  Mr.  Annesley  was  at  school  with  depo- 
nent some  time  before  the  date  of  that  note. 
Says,  that  Mr.  Cavenagh  afterwards  told  depo- 
nent that  my  lord  had  not  money  (on  depo- 
nent's applying'  for  that  purpose)  but  deponent 
woald  Im  ooimdered  by  his  lordship. 


Being  asked  where  Mr.  Annesley  lodged  when 
he  went  to  school  to  deponent ;  says,  lie  lodged 
in  Ship- street;  for  that  upon  bis  absenting 
hin)self  from  the  school,  deponent  enquired, 
and  being  informed  that  he  lodged  in  Ship- 
street,  went  to  look  for  him,  and  K>und  him  at 
his  lodgings  there;  and  deponent  told  him 
then,  that  if  he  was  even  the  lord  Auglesea, 
and  under  deponent's  care,  he  would  punish 
him  for  absenting  from  his  school. 

Being  asked  what  he  taught  Mr.  Annesley  ; 
says,  he  cannot  at  this,  distance  of  time  tell, 
whether  he  taught  him  Latin,  nor  what  book 
he  read,  but  believes  he  taught  him  to  read  and 
write.  Says,  he  found  that  the  child  had  beea 
at  another  school  before  he  came  to  him ;  can- 
not tell  how  old  he  was  then,  but  says  he  ap- 
peared to  be  9, 10  or  11  years  old.  Being  ask- 
ed if  the  child  was  attended  with  any  servant ; 
says,  that  sometimes  a  servant  clad  nith  a  blue 
cloth  came  along  with  him,  but  not  always. 

Thomoi  Byrne  being  ordered  by  the  Court 
to  be  called  again. 

Says,  that  he  believes  it  Was  in  the  beginnins^ 
of  summer,  1724,  that  my  lord  Altham  left 
Proper -lane.  Being  asked,  if  he  could  recol- 
lect how  the  boy  employed  himself  while  ha 
stayed  with  deponent  in  Proper- lane,  or  if  he 
then  went  to  school ;  says,  that  he  did  not  g3 
to  school  then,  that  he  was  about  the  door,  and 
sometimes  lay  concealed  in  the  bouse,  and  be- 
lieves he  lodged  with  deponent  about  Christ- 
mas time.  Says,  that  when  he  (irst  came  to 
take  his  leave  of  deponent,  he  told  deponent  he 
was  going  to  board  in  Ship-street,  and  depo- 
nent remembers  he  mentioned  the  name  of 
Cavenagh. 

Patrick  Plunket,  brewer,  sworn. 

Says,  that  deponent  knew  lord  Altbam  in 
the  year  17  2S,  to  the  best  of  deponent's  remem- 
brance, and  that  his  lordship  lived  in  Proper- 
lane,  next  door  to  deponent's  father,  and  de- 
Conent  used  often  to  go  a  hunting  with  him, 
is  lordship  then  keeping  a  pack  of  hounds, 
and  by  that  meaus  deponent  became  intimately 
acquainted  with  him ;  and  says,  that  he  oftea 
drank  with  his  lordship.  That  he  saw  a  child 
at  my  lord's  house,  who  was  called  my  lord's 
son,  and  whose  name  was  James  Annesley, 
and  deponent  saw  my  lord  frequently  speak  to 
him.  Says,  that  Miss  Gregory  often  used  to 
complain  to  my  lord  of  the  child,  and  deponent 
twice  or  thrice  interceded  and  got  a  pardon  ibr 
him.  That  the  faults  the  boy  was  charged 
with,  was  either  telling  lies,  or  being  missing 
from  school — ^lieard  Miss  Gregory  call  him 
Jemmy,  and  the  servants  call  him  my  lord's 
son ;  and  says,  he  was  treated  by  every  body 
as  lord  Altham's  child.  Deponent  having  said 
he  interceded  for  the  child  when  Miss  Gregory 
complained  of  him,  deponent  was  desired  to  tell 
in  what  words  he  spoke  to  my  lord ;  says,  that 
to  the  best  of  his  remembrance  it  was  in  wonli  * 
to  this' effect ;  1  hope,  my  lord,  you  will  pardon 
master  Jamesj  and-  he  wilK  nerer  do  it  agaiit. 
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but  remember  hiqn  ;  and  Bajrs,  tbat  his  ejei 
and  face  are  very  familiar  to  him/aDd  ditt  de^ 
poncnt  IS  posiiivety  stire  H^knows  him.  Beiof 
aesircd  ia  Court  to  poiut  out  the  person  bt 
meant,  he  accordingly  pointed  to  Mr.  Anneiley, 
and  $aid,  he  was  ttie  same  person  who  went  16 
school  to  Mr.  Carty's  when  he  taught  iode- 
ponent's  father's  yard,  and  who  lived  with  lord 
Althaxn  at  his  bouse  iu  IVoper-laae,  lad  vm 
reputed  fals  son. 


Says^  that  deponent  understood  Mtss  Gregory 
liated  the  hoy  ;   that  she  was  mistress  of  the 
house,  and  that  whatever  slie  commanded  was 
done.    Siys,  that  one  of  the  times  my  lord  and 
Miss  Gregory  were  in  such  a  passion  that  they 
were  going  to  beat  the  child.    Says,  it  was  the 
generdl  reputation  of  the  country  that  be  was 
lord  Altham's  legitimate  son,  and  deponent 
never  heard  any  suspicion  to  the  contrary  until 
admiral  Vernon  had  sent  Mr.  Annesley  from 
the  fleet  to  liondon.     Beins  asked  how  he 
knew  that  admiral  Vernon  had  sent  him  to 
England;   says,  that  lady  Anglesea  sent  for 
denonent  about  May  last  was  twelvemonth,  and 
asked  de^wnent  if  he  knew  lord  Altham,  or  a 
bastard  son  of  his ;  to  which  deponent  aoswer- 
ed,  that  he  knew  a  pretty  little  boy,  that  was 
in  the  house  with  lord  Altham,  who  was  re- 
puted to  be  his  son,  but  not  a  bastard ;  lady 
An£rlesea  reolied.  He  is  a  bastard  son  of  my 
unfortunate  lord,  and  added,  that  it  was  admiral 
Vernon  sent  him  home  to  England.    Depo- 
aent  was  asked,  when  he  first  saw  Mr.  Aanes- 
nesley  after  his  first  cooiio^  lo  this  kingdom  ; 
says,  he  never  saw  him  smce  April  1723  or 
1724,  till  last  October  was  twelvemonth,  when 
deponent  saw  him  In  a  bouse  near  Mary  Church. 
That  shortly  after  Mr.  Annesley  came  first  to 
the  kingdom,  deponent  met  one  Cook  a  linen- 
draper,  who  asked  deponent  how  long  he  lived 
in   Proper-lane;    to    which   deponent   made 
answer,  that  he  lived  there  about  26  years; 
Mr.  Cook  thereupon  asked  deponent  it'  he  knew 
lord  Altham  ivhea  he  lived  there ;  deponent 
said,  he  did :   Then  said  Cook,  it  is  reparfed 
that  a  son  of  his  is  come  over  here  to  claim  ttye 
Anglesea  estate.    I  believe,  said  deponent,  it 
is  James  Annesley  ;   yes,  that  is  his  name,  re- 
plied Cook,  or  to  that  purpose :    I  know  him 
perfectly  well,'  said   deponent,  he   went  to 
aohool  to    one   Carty's  in  Proper- lane,   and 
though  it  iwhj^ht  be  somewhat  dimcult  to  know 
him  at  this  distance  of  time,  yet  upon  recollec- 
tion, I  have  a  perfect  idea  of  his  race  and  fea- 
tures, and  wiil  hold  a  dozen  of  wine  I  should 
know  him  from  a  hundred,  unless  he  is  greatly 
altered ;  says,  he  did  not  know  a  word  of  Mr. 
Annesley 's  being    in  the  kingdom,  till  Mr. 
Cook  had   told  him  of  it ;   says,  Mr.  Cook 
mentioned  tliat  he  was  going  to  his  lodgings  to 
see  him,  and  deponent  having  a  desire  to  see 
bim,  offered  to  go  along  with  Mr.  Cook ;  says, 
they  went  to  Mr.  A nnesley's.  lodgings,  and 
that  candles  were  just   lighted ;   says,  they 
were  received  at  the  parlour  door,  and  intro- 
duced into  the  room  ;   that  there  were  several 
gentiemeu  there,  hut  nobody  spoke  to  d^o- 
tient ;  that  deponent  looking  round,  immedi- 
ately knew  Mr.  Annesley,  and  went  up  to  him, 
saluted  him,  took  him  by  the  hand,  and  said, 
Mr.  Annesley,  you  are  welcome  to  the  king- 
^m,  I  am  glad  to  see  you.    Says,  that  depo- 
lient  took  notice  of  his  looks  ;  and  that  the  me- 
lancholy manner  in  which  deponent  saw  him 
when  he  interceded  for  him  with  lord  AJtbam 
m  Proper-lane,  as  aforesaid,  had  made  so  strong 
fAimpr^^piono^  deponent  that  ha  could  not 

f 


[Crosi-eza»ioed.] 

Defendant's  counsel  said  to  deponent,  To« 
say,  you  took  notice  of  his  eyes  from  the  me- 
lancholy manner  you  saw  him  m,  and  that  tbii 
made  you  remember  him  ;  was  be  in  ibe  same 
melancholy  manner  when  you  first  saw  him  ik 
his  lodgings,  since  liis  coming  over  f  Says,  he 
was  not  in  a  melancholy  manner  then,  bat  yet 
his  face  was  familiar  to  deponent,  by  deponeot*! 
having  taken  particular  notice  of  it  on  account  of 
the  concern  he  expressed  when  deponeot  inter- 
ceded for  him.  Says,  jhat  when  the  ky  went 
to  school  in  Proper-lane,  deponent  was  about  SS 
or  23  years  old  ;  says,  he  never  heard  my  lord 
say  he  was  his  son,  but  that  he  was  generally 
reputed  to  be  so ;  says,  lord  Altham  left  Proper-* 
lane  about  the  beginning  of  May,  1724,  aod 
went  to  Inchicore ;  that  deponent  went  to 
France  about  the  27th  of  May,  jast  after  lord 
Altham  left  Proper- lane,  and  returned  to  Dub- 
lin in  August ;  says,  he  never  enquired  for  (be 
child  after  his  return  from  France.  Beio^ 
asked  if  he  knew  Thomas  Bym  who  li?ed  ia 
Proper-lane  ;  says,  be  did  :  Being  asked  vbere 
Thomas  Byrn  lived  when  bis  father  was  ia  tbe 
country  ;  says,  he  lodged  at  one  Reitv'a  ia 
Proper-lane :  being  asked,  if  be  thoudit  be 
should  have  known  Mr.  Annesley  if  he  had 
met  him  accidentally ;  sa^'s,  he  belie?es  be 
should. 

Amoi  Bttihf  Maq,  8W«ni« 

Says,  he  remembers  when  he  was  in  tbe  col- 
lege of  Dublin,  he  knew  a  little  boy  about  10 
or  11  years  old,  who  got  his  subsistence  at  tbe 
college  by  running  of  errands ;  that  be  vai 
called  James  Annesley,  and  deponeot  was  told 
he  gave  himself  out  to  be  lord  Altham'ssoB^ 
says,  that  be  'took  him  into  his  service  and 
maintained  and  clothed  him,  and  paid  for  \A 
lodging,  and  intended  totidM  bun  lo  the  oooo- 
try ;  but  that  upon  the  boy's  assuring  biiabs 
was  k>rd  and  lady  Altham^  son,  and  sfien  tel^ 
ling  him  so,  and  adhering  very  particularly  at* 
ways  to  the  same  story,  deponent  wrote  to  die 
country  to  his  grandfather,  acqnaintiog  bifli 
that  he  had  taken  a  little  lioy  to  be  bis  sena^i 
who  said  that  he  was  lord  and  lady  Altban^ 
BOO ;  whereupon  his  grandfather,  in  answer  0 
his  said  letter,  wrote,  that  no  sncb  penoa  was 
a  fit  servant  for  deponent,  and  directed  dq)Ooeift 
to  discharge  bim ;  whei'eupon  deponent  ac« 
cordingly  £scharged  him.  Being  aM^^  ^  ^ 
should  have  known  that  same  pera<^  ^f  '^  ^ 
xnet  him  accidentally ;  says,  he  tbiaks  be 
should  have  kaown  biin»  having  so  ^      *' 
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ilea  of  bis  face,  that  he  believed  be  could  haye 
ptiinted  it,  if  he  had  been  a  limner ;  says,  he 
was  applied  to,  to  go  fo  Mr.  Anneslej^'s  Ms- 
ings,  and  that  he  received  a  message  from  Mr. 
Aooeslev  that  he  would  wait  on  deponent,  but 
that  lie  bad  a  severe  cold,  and  that  be  had  been 
io  search  of  deponent  for  several  days ;  that 
Upon  hearinj^  of  this  message,  deponent  believed 
faun  to  be  the  same  person  who  was  at  the  col- 
lege ;  that  deponent  went  last  night  to  Mr. 
Annesley's  lodgings,  and  saw  him  among  se- 
veral other  gentlemen,  and  knew  him  at  first 
Sight,  and  said  to  him,  Sir,  I  recollect  your 
hce :  and  Mr.  Aonesley  said,  I  recollect  your's^ 
and  will  ever  remember  it ;  and  deponent  says, 
be  never  saw  him  since  he  was  in  the  college 
till  last  night.    Deponent  was  desired  to  view 
him  in  court,  whether  he  was  the  same  person 
that  was  at  the  college ;  accordingly  deponent 
viewed  him,  and  swore  he  was  the  same  person 
whom  he  took  into  his  service  as  aforesaid 
when  he  was  in  the  college. 

Being  asked,  whether  it  was  generally  he- 

Esved  or  thought  that  the  boy  was  lord  Al- 

tbam's  son :  says,  that  some  thought  by  his 

indigent  circumstances  tliat  be  was  not,  but 

others  believed  be  was ;    that  the  boy  said,  it 

was  by  tlie  means  of  a  mistress  his  father  kept, 

that  be  was  turned  away  ;  that  deponent  often 

asked  the  boy  whether  he  was  lord  Altham's 

ion ;   and  that  he  always  insisted  he  was ;  re- 

inembers  deponent  once  spoke  to  him  thus : 

You  little  rogue,  you  oflen  say  you  are  lord 

AUham's  son  ;    now  tell  me  truth,  are  you  sOf 

or  are  you  not  ?  To  which  the  i>oy  answered, 

Indee^t  indeed,  I  am  my  lord  and  lady  Altbam's 

son  ;    and  always  agreed  in  the  same  story. 

Being  asked,  whether  deponent  would  have 

taken  him  as  a  servant,  if  he  had  believed  him 

to  be  lord  Altham'sson  ;  says^  be  should  have 

ehose,  in  his  way  of  thinking,  to  take  him  as  a 

servant,  to  preserve  him  from  penury,  though 

depoDent  had  really  known  him  to  be  my  lord's 

«oi>.     Beiug  askeu,if  be  knew  where  my  lord 

If ved  ;  says,  he  did  not  know  where  he  lived. 

Seinj?  asked,  if  be  did  not  know  it  was  an  impro- 

})er  thing  for  a  gentleman  to  take  a  lord^s  son 
or  a  servant ;  savs,  if  he  had  understood  cere- 
mony then  as  well  as  be  dues  now,  perhaps  he 
mignt  have  thought  it  improper  to  have  takep 
liim  as  a  servantu  Being  asked  how  long  he  knew 
biro  ;  says,  above  a  mouth  ;  that  when  depo- 
nent first  knew  him,  he  had  neither  shoes  nor 
stockings ;  that  he  was  a  little  scull  that  used 
to  go  of  errands.  Being  asked,  how  long  ago 
m  it  sioce  he  wna  iu  the  college ;  says,  he 
fasicies  he  went  first  tu  the  college  about  the 
Efcsar  1722  or  1723  ;  does  not  partienlarly  recol- 
4?ot  the  period  of  time  of  his  going  there  first. 
»ut  believes  he  was  in  the  college  seven  years. 

Deminick  Farreil  sworiL 

JSajs,  he  knew  the  late  lord  Altham  for  many 

r^ars,  aiul  had  some  discourse  witli  him  about 

mofk  of  his,  but  never  with  Miss  Gregory ; 


that  he  knew  the  son  at  Dnnmalne,  and  wat 
well  acquamted  with  Irim  when  he  was  in  dis< 
grace  with  bis  father,  for  he  used  to  come  to 
visit  deponent,  and  deponent  ofUo  relieved  and 
supported  him,  and  recommended  him  after* 
wards  to  one  Purcetl  a  butcher,  because  depo- 
nent^s  wife  grudged  the  chito's  being  in  tbtf 
house,  and  kept  at  deponent's  expence,  who  waK 
a  sufferer  by  his  father  56/.  Ibat  finding  the 
child  was  abandoned  and  neglected,  deponent 
went  to  my  lord  to  f nchicore,  and  applied  ta 
htm,  aad  told  him  the  scandalons  and  cruel 
way  his  son  was  in,  and  begged  bis  btdship  not 
to  let  the  poor  thild  contiuue  as  a  vagabond 
about  the  streets ;  that  my  lord  said,  he  was  in' 
low  circumstances,  and  could  not  pay  for  his 
board,  nor  could  he  take  him  into  bis  own 
house  because  of  miss  Gregory,  for  he  should^ 
have  no  peace  if  he  offered  to  do  it ;  but  my* 
lord  desired  depOnent  to  support  him,  and  he' 
would  not  only  pay '  deponent  the  money 
he  owed  him,  but  thankfully  repay  what  de- 
ponent shoald  supply  his  son  with,  whenever 
it  was  in  bis  power.  Says,  be  went  to  Dun- 
maine  when  the  child  was  about  two  years  old,' 
and  deponent  had  him  in  his  arms ;  that  he 
took  him  out  of  my  lady's  arms,  who  tvas  hug- 
ging and  kissing  him ;  says,  he  lay  there  one 
tiight ;  says,  be  saw  the  child  afterwards  at 
Kinday  in  the  county  of  Kildare,  which  is  near 
the  river  Lifiey,  anif  id  positive  that  it  was  the 
same  boy  whom  he  had  before  seen  at  Dun - 
maine ;  deponent  saw  him  afterwards  at  lord 
Altham^s  house  on  Stephen's  Green  in  this  city, 
atid  deponent  knew  him  afterwards,  when  he 
went  to  school  to  one  Carty's  in  Proper-lane, 
where  my  lord  lived  at  that  time..  Being  ask- 
ed, what  became  of  the  child  after  the  discourse 
deponent  had  with  my  lord  at  Inchicore.;  says^ 
deponent  kept  the  boy  for  about  a  month  or 
two,  but  deponent's  wife  not  being  well  pleased 
with  this,  deponent  grew  a  little  cool  to  the 
boy,  whu  thereupon  went  away  from  depo- 
nent's bouse ;  that  deponent  methim,  and  gave 
him  a  little  mohey,  and  about  thr^e  weeks  after 
that  deponent  saw  him  in  Smith  field  all  in  rags 
and  tatters  riding  a  horse ;  that  denotient  at  the 
same  time  seeing  one  Mr.  Purcell  a  butcher^ 
with  whom  deponent  was  very  well  ac^uainted^ 
and  whom  he  knew  to  be  a  very  humane,  cha- 
ritable man,  and  in  good  circumstances,  and  to 
have  but  one  child  of  his  own,  deponent  took 
that  opportunity  of  making  the  poor  boy  known 
to  him  ;  that  having  directed  Mr.  Purcell  to 
look  upon  the  hoy  as  he  was  riding  the  horse^ 
deponent  said  to  Purcell,  Could  you  believe 
that  that  boy  is  the  only  son  and  heir  of  a  peer, 
who  one  i\9Ly  or  other  will  probably  have  a  large 
estate?  To  which  Purcell  answered,  Sure  that's 
imjVossible.  And  thereupon  deponent  replied,  I 
afiirm  to  you  he  is ;  and  if  you  will  take  him 
home,  Mr.  Purcell,  and  succour  hiui,  he  will 
be  no  improper  companion  for  your  son,  and 
may  live,  by  God's,,  providence,  to  be  a  support 
to  you  nni  your  family.  Then  depopent  de- 
sired Mr.  Purcell  to  ask  the  boy  a  few  qucs? 
tions,  while  deponeot  would  stand  aloof,  thai 
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be  miffht  be  satisfied  depooent  bad  told  bim  no* 
thing  bat  what  was  true ;  that  Purcell  bavtog 
asked  the  boy  several  questicus,  and  being 
satisfied  of  the  truth  of  what  depooeat  bad  told 
hioi,  beckoued  to  depooent  to  come  to  theoo, 
^hich  deponent  did,  and  observing  the  bov  to 
be  somewhat  melancholy,  deponent  said  to 
him,  Jemmy,  why  don*t  you  speak  to  me,  what 
have  i  done  to  you  ?  Arid  deponent  made  the 
boY  give  away  the  horse  he  was  riding  upon, 
and  then  Porcell  said  to  him,  that  if  he  would 
be  a  good  boy,  and  be  advised,  he  should  live 
with  him  aod  his  wife,  and  l)e  treated  as  their 
own  child.  Says,  that  Purcell  took  the  boy  and 
deponent  to  his  house,  and  Purcell's  wife  being 
informed  by  tliem  who  the  boy  was,  got  some 
warm  water,  washed  and  combed  him,' and  put 
bim  on  a  clean  shirt  of  her  son's,  and  told  him, 
that  while  she  had  hread,  he  should  not  want ; 
says,  the  boy  was  put  to  bed  to  Purcell's  son ; 
says,  Tie  has  heard  that  Purcell's  wife  is  lately 
dead ;  says,  lord  Altham  was  at  that  time  in 
low  circumstancest  and  owed  deponent's  bro- 
ther-in  law  250/. ;  that  my  lord's  nut  paying  did 
not  arise  from  want  of  principle,  but  ability. 
Being  asked,  if  the  boy  was  at  Purcell's  during 
the  lifetime  of  lord  Altham  ;  says,  he  was,  and 
that  deponent  saw  him  there  very  often.  Be- 
ing asked  where  the  boy  went  from  Purcell's ; 
says,  he  heard  he  went  to  live  with  Mr.  Tigb 
at  the  Hay-market.  Being  asked  when  be 
last  s&w  the  boy  he  had  been  speaking  of;  says, 
last  Saturday,  at  his  lodgings  ia  College- 
green  ;  and  that  deponent  did  not  see  him  be- 
fore that  day,  since  he  saw  him  at  Purcell's ; 
that  deponent  lives  in  Cork,  when  at  home  \ 
tbat  upon  hearing  of  Mr.  Annesley,  deponent 
bad  the  curiosity  to  see  him,  in  order  to  be 
sore  if  he  was  the  youth  he  had  formerly  seen, 
that  thereupon  deponent  went  to  his  lodgings, 
and  immediately  knew  him  to  be  the  same  per- 
son whom  he  Knew  wheh  a  child,  and  said, 
there  he  is  (pointing  to  Mr.  Annesley  in  Court) 
I  am  positive  |hat  is  the  man. 

[Cross-examined.] 

Being  asked  what  affair  it  was  occasioned 
his  going  to  Dunmaine ;  says,  he  went  for 
money  that  was  owing  to  him  for  lace,  head- 
dresses, handkerchiefs,  stockings,  and  other 
things  he  formerly  dealt  in,  which  my  lord  had 
bought  of  deponent.  Being  asked,  what  bu- 
•iness  deponent's  brother- in*  law  followed;  says, 
be  kept  an  inn  near  Smithfield.  Being  asked, 
in  what  year,  and  what  time  of  the  year  de- 
ponent went  to  Dunmaine ;  says,,  that  about 
April  1717,  or  1718,  deponent  went  to  the 
races  at  the  Currogh*  of  Kildare,  and  from 
thence  went  to  Dunmaine.  Being  asked,  if 
he  saw  the  lady  Altham  there ;  says  he  saw 
ber  at  Dunmaine,  or  at  least  saw  a  lady  there 
who  passed  for  lady  Altham.  Being  asked, 
M'hat  sort  of  woman  she  was ;  says,  she  was 
pretty  tall,  and  round  faced,  and  that  she  was 

*  It  is  the  place  where  the  king's  plate  is 
run  for  yearly, 
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dressed  like  a  woman  of  quality ;  «yi,  he 
never  was  at  Dunmaine  afti^  that  time,  when 
he  saw  the  chibl.     Being  asked,  if  be  erer 
heard  the  name  of  the  nurse,  or  of  Joan  Laffaa, 
or  that  the  lord  and  lady  were  separated; 
says,  he  never  did  bear  the  name  of  the 
nurse,  or  of  Joan  Laffan,  but  beard  of  tbe 
separation,  and  that  my  lord  and  lady  ptiled 
soon  after  deponent  was  at  Dunmaine ;  nyi, 
he  went  often  to  see  my  lord  when  he  lived 
at  Kjnna,  and  after  deponent's  retaro  from 
England  where  he  bad  been  for  some  tine. 
Being  asked  if  be  went  to  England  in  tprin^ 
1717  ;    says,  he  cannot  tell  whether  he  west 
to  England  the  same  year  he  was  at  Dm* 
maine ;     saj^s,  he  was  several  times  at  Km- 
na,    his  business  oflen  calling  bim  thither; 
says,  the  child  was  five  or  six^eara  old  vjita 
deponent  was  at  Kinna.     Being  asked  hoir 
long  it  was  between  deponent's  seeing  tbe  cfaiU 
at  Dunmaine  and  at  Kinna ;  says,  be  does 
not  think  it  was  three  years ;  says,  tbe  child 
was  then  in  a  coat  and  breeches,  and  had  a  tutor, 
4md  remembers  tbe  tutor  called  biro  to  ■«• 
hearse  his  lesson  before  deponent;   nys,  thit 
when  deponent  was  in  Dunmaine  tbecfaild  WM 
in  petticoats,  and  had  a  aervantto  lesdbiifl$' 
says,  be  saw  the  child  aflerwaitds  iu  Stephen^ 
Green  where  lord  Altham  Jived  before  be  west 
to  Proper- lane ;   remembers  my  lord's  litiog 
in  Proper-Iaoe,  but  can't  say  bow  k>og  be 
lived  there;    says,  his  lordship  removed  fron 
thence  to  lachicore ;  says,  the  child  wssabott 
1 1  years  old  when  he  was  at  Purcell's,  and  bad 
the  small-pox  whilst  he  continued  ia  that  fa- 
mily.   Being  asked  where  deponent  remoied 
to  when  he  left  Dublin ;  says,  he  went  to  Cork. 
Being  asked  what  time  the  debt  wbiefa  vsi 
owing  to  deponent  was  ccmtracted ;  saySi  it 
was  after  the  year  1715,  but  that  bis  pa|Mi 
books  being  left  in  the  hands  of  another,  aod 
and  not  in  deponent's  power,  be  cannot  be  to 
particular  as  to  tbe  time  as  otherwise  be  might 
have  been. 

John  Purceli  swora. 

Says,  he  is  by  trade  a  butcher.  B^ 
askeil  if  he  ever  knew  a  boy  callal  Jamo  An- 
nesley ;  says,  he  did.  Being  desired  to  gin 
an  account  to  the  Court  and  the  jury  how  b« 
became  acquainted  with  him  ;  says,  depooest 
happened  to  go  to  Smithfield  on  a  Wedaeadaj 
ttignt  about  seven  o^clock  in  the  ereniogt 
where  he  met  Mr.  Dominick  Farrell,  as  ae* 
quaintance  of  bis,  who  shewed  him  a  little 
boy  riding  on  a  horse,  in  a  poor  and  nm 
condition  ;  and  said  to  deponent,  Pareeilr  '^ 
not  this  a  melancholy  sight  to  see  a  nobleaoB^ 
child  ill  that  condition  ?  That  thereupoo  d^ 
nent  asked  Mr.  Farrell  who  the  child's  fiober 
was ;  and  Mr.  Farrell  told  deponent,  it  vtf 
my  lord  Altham.  That  deponent  being  ao^* 
pnsed  at  this  account,  asked  Mr.  Farrell  vbat 
the  meauing  was  of  his  father's  sufieriogbin 
to  go  in  tbat  condition?  That  the  boy  ib«i| 
certainly  have  been  sfuilty  of  some  very  bad 
tricks  to  iodu^  hii  father  to  neglect  bio  » 
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tliis  mainrtr.     Tb«t  Mr.  Funell  told  4epo«  | 
ueoty  it  was  not  owing  to  any  iantt  of  the  boy's, 
but  to  the  influeiico  of  a  mistress  wbom  my 
lord  was  doatingly  fond  of,  and  who  had  taken 
an  antipathy  to  the  boy,  and  Mr.  Famll  ve- 
csmmended  him  to  deponent  as  an  object  of 
pity.    That  thereopon    deponent  dialled  the 
lM>y,  and  told  him  that  if  be  would  promise  to 
be  a  good  boy,  deponent  would  take  bin  under 
Ilis  cape,  and  that  he.shonld  nerer  want  while 
deponent  had  it.    That  on  bearing  this,  the  boy 
kneeled  down  and  thanked  deponent  in  the 
most  earnest  manner.     Thai  tnen  deponent 
took  him  home  to  his  own  house,  and  intro- 
iduced  him  to  his  wife,  telling  her,  he  had 
broogfat  her  a  present,  and  desiring  her  to  take 
care  of  the  child,  who  might  one  day  or  other 
bre  to  make  her  amenw  for  relieving  him. 
That  deponent's  wife  asked  deponent  who  be 
was ;  and  deponent  told  her.    That  immedi- 
alely  she  fetdjed  afN>tof  water,  and  some  soap 
and  bran  and  washed  the  child ;  and  pot  biro 
<ta  a  clean  shirt  of  deponent's  son's,  and  grew 
very  fond  of  him.    Says,  most  people  used  to 
call  the  boy  my  lord.    That  in  some  time  after 
the  lad  took  the  small-pox,   and  all  proper 
•care  was  taken  of  him  in  deponoit's  nonse. 
I'hat  afier  the  child  was  recofered  of  the 
small-poY,  a  gentleman,  (who  was  then  called 
foohara  Annesley,  and  is  the  now  defendant, 
file  earl  of  Anglesea)  came   to   deponent's 
house,  and  asked  if  one  Ptrrcell  did  not  lire 
ibere ;  and  said,  be  supposed  tliey  sold  li- 
•oors  ;  that  the  gentleman  had  a  gun  in  his 
fiaod,  and  sat  down,  and  having  caHed  for  a 
pot  of  beer,  asked  deponent,  if  he  bad  a  boy 
m  his  house,    called  Janoes  Annesley?   To 
wluch  deponent  answered,  that  there  was  such 
ft  boy  in  the  boose,  and  called  his  wife,  and 
Iridhera  gentleman  wanted  to  see  the  boy. 
ftays,  the.cbild  was  sitting  at  the  fireside,  and 
imasediatelysaw  Mr.  Richard  Annesley,  though 
]|e  ooold  not  see  the  child  by  reason  of  the 
situation  wherein  he   sat    Says,  the  child 
fe«mbled  and  cried,  and  was  greatly  affrighted, 
ftftviog,  that  is  my  uncle  Dick.    Saj^s,  that 
when  the  ehild  was  ehewn  to  the  defendant, 
lie  aafd,  S0|  Jemmy,  how  do  ye  do  ?  That  the 
ckild  made  his  bow,  and  rephed,  Thank  God, 
inerj   well.    That  the   defendant  then  said, 
iloft't  you  know  me  P  Yes,  said  the  child,  you 
ftre  my  uncle  Annesley.    That  thereupon  the 
dMendanttokl  deponent  that  the  chihl  was  the 
ana  of  lord  Altham  who  lived  at  Inchicore.  To 
tvlHch  deponent  replied,  I  wish.  Sir,  you  would 
speak  to  his  father,  to  do  sometbi og  for  him. 
being  asked,  if  he  is  sore  Mr.  Richard  An* 
ttesle^  fold  deponent  that  the  child  was  lord 
Altkam's  son.;  says,  he  is  sure  he  did,  and 
Umt  he  mentiotied  that  the  child's  iather  was 
itien  aKve.    Being  asked  if  deponent  under- 
fltood  that  be  meant  that  the  child  was  lord 
JUlliam's  bastard ;  says,  he  did  not.    That  tbe 
•kiM  eaUed  him  uncfe,  and  begged  of  him  to 
mpeA  to  his  lather  to  send  deponent  something 
ifafti  was  handsome  for  his  kindness  to  him. 
Tbu  thereupon  depottent  told  Mr,  Richard 


Annesley,  he  destred  no  gratuity,  but  wished 
the  child's  Mier  would  take  him  into  his  own 
care.  Beinfp  desired  to  repeat  what  Richard 
Annesley  said  to  the  child  when  he  oaroe  in  ; 
says,  he  called  him  Jemmy,  and  asked  him 
how  he  did ;  and  told  htm  he  was  slad  to  see 
him.  Says,  that  the  child,  to  the  best  of  de* 
ponent's  memory,  told  his  uncle  he  had  fallen 
into  the  hands  of  good  people.  Says,  that 
sometime  afterwards  the  child  was  told  of  the 
death  of  his  fisitber,  and  that  he  was  to  be 
buried  at  Christ's  church ;  and  the  child  went 
there  and  saw  the  fsneral,  and  afterwards 
came  home  all  in  tears.  Being  masked  when 
lord  Altham  died;  says,  in  November,  i727. 
That  in  about  three  wedcs  after  my  lord's 
death,  Mr.  Richard  Annesl^,  (who  was  then 
called  lord  Altham)  came  into  the  market  a 
second  time,  and  sent  a  man  (who  belonged 
to  one  Jones  a  butcher)  to  depionent's  house, 
to  desire  that  the  child  might  come  to  the  said 
Jones's  house  hi  the  market;  that  thereo|ion 
the  child  came,  and  told  deponent,  that  hii 
mistress  (meaning  deponent's  wife)  wanted  to 
speak  with  deponent;  that  deponent  accord- 
ingly went  home,  and  was  told  by  his  wife,  , 
that  the  child  had  been  sent  for  to  Jones's 
house,  but  that  she  was  alraid  it  was  some 
trick  of  his  nnole's  to  use  hin  ill,  and  thsit 
she  did  not  care  to  ktt  the  cfaiAd  go  to  Jones's 
without  deponent;  aays,  deponent  thereupon 
bid  the  man  retm*ii,  and  tell  them  the  child  will 
coming ;  and  then  deponent  took  a  cudgel  in 
one  hand,  and  the  child  in  the  other,  aad  went 
to  the  said  Jones's  house,  where  deponent  saw 
the  present  earl  of  Anglesea  (who  was  then  in 
mourning)  with  a  constable,  and  two  or  three 
other  odd-looking  fellows  attending  about  tbs 
door ;  that  deponent  took  off  his  hat  and  sa« 
luted  my  lord,  which  he  did  not  think  proper 
to  return ;  but  as  soon  as  he  saw  the  child  in. 
deponent's  hands,  he  called  to  a  fellow  that 
stood  behind  deponent's  back,  «ad  said  to  bitfi, 
Take  up  that  thieving  son  of  a  whore  {mean- 
ing the  child)  and  carry  him  te  the  place  I  bid 
you;  that  deponent  asked  htm  wbom  he 
meant  by  a  thieving  son  of  a  whore ;  Dama 
you,  (replied  my  lord)  I  don't  speak  to  you, 
but  10  that  thieving  son  of  a  bitch,  I'M  send 

\m  to  the  d 1 :  upon  wbieh  deponent  safdy 

My  lord,  he  is  no  thief,  yxw  ShaMfnot  lake  him 
from  me,  and  wtroever  oflfers  to  take  linn  ft*om 
me,  I'll  knock  out  faisibrams ;  that  then  depo- 
nent took  the  child,  (who  M'as  trembling  with 
fear)  and  put  him  dime  bcftiveen  bis  legs. 
Being  asked  how  long  it  was  afbr  Mr.  Richard 
Ann^ey  came  to  deponent's  house  that  he 
sent  for  the  child  to  Jones's;  says,  it  was 
about  six  or  seven  weeks,  and,  to  the  best  of 
deponent's  remembrance,  in  the  month  of  De« 
cessber.  Says,  he  ask^  the  uncle,  by  what 
authority  he  would  do  what  h*i  threatened  f 
Ts  which  the  said  Mr.  Rk  .ard  Annestey 
made  answer,  that  he  could  noi  make  his  ap- 
pearance at  the  Castle,  or  uaj  wliere,  but  that 
he  was  insulted  on  that  thieving  son  of  «i 
whore's  account.    That  therevp<m  deponent 
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said,  he  was  sarprized  that  a  gentleman,  who 
made  the  appearance  that  defendant  did,  should 
shew  so  much  malice  to  destroy  a  poor,  crea- 
ture that  was  no  expence  to  him,  either  for 
clothes  or  maintenance,  though  it  would  better 
become  him,  who  was  the  child's  uncle,  to 
provide  for  him,  than  to  suffer  deponent,  who 
was  a  stranger  to  him,  to  do  it ;  that  the  de- 
fendant expressed  a  great  deal  of  anger  at  his 
not  being  able  to  compass  bis  ends ;  and  after 
some  high  words  had  passed  between  them, 
deponent  seeing  the  constable  ffo  off,  went 
away  with  the  child  in  his  hand,  and  carried 
him  home  safe  to  his  mammy,  (deponent's 
Virire)  as  be  called  her.  Some  time  after,  de- 
ponent saw  a  constable  lurking  about  his 
Douse  to  carry  away  the  child  if  he  could,  as 
deponent  belieyes ;  says,  the  child  continued 
with  deponent  till  February,  and  then  went 
away  without  deponent's  knowledge ;  says,  he 
went  to  one  Mr.  Tigh's  at  the  Haymarket,  as 
he  told  deponent  some  time  after;  and  the 
reason  he  gave  deponent  for  going  away  was, 
7hat  he  saw  so  many  people  coming  about 
the  bouse  after  him,  that  he  was  afraid  of  bdng 
taken  away  by  some  of  them.  ^  Being  asked, 
whether  he  should  know  the  same  person  now 
if  be  saw  him ;  says,  that  he  pitched  opon 
Wlr.  Annesley  among  several,  the  first  time  he 
came  to  this  kingdom,  without  the  least  hint 
being  given  him  ;  and  deponent  pointed  to  him 
in  open  court,  and  swore,  that  Mr.  Annesley 
was  the  same  person,  whom  he  kept  in  hw 
house,  as  aforesaid. 

[Cross-  examined  .1 

» . 

Being  asked  what  time  it  was  that  Farrell 
shewed  him  the  boy  in  8mithfi^ld ;  says,  in  the 

J^ear  1796,  or  1737,  and  that  deponent  heard 
ord  Altham  lived  then  at  Inchicore.  Being 
asked  what  time  it  was  lord  Altham  died ; 
•ays,  he  died  io  November  1726,  or  1727 ; 
that  the  boy  continued  with  deponent  about 
•leven  mouths ;  rcmemners  his  coming  home 
to  deponent's  house  from  lord  Altham's  i)orial ; 
■avs,  he  ran  from  deponent's  house  to  Christ's 
Church  to  see  it.  Being  asked  whether  depo- 
pent  did  believe  him  to  be  lord  Altham's  son 
when  he  took  him  into  his  house ;  says,  he 
did  believe  him  to  be  lord  AUham*s  reu  na- 
tural son,  from  what  Farrell  told  deponent, 
ffho  likewise  mentioned^o  deponent,  that  the 
(Jiild  had  been  in  bis  care,  but  that  his  wife 
thought  much  of  it,  and  that  he  was  obliged  to 
put  him  away  to  keep  his  wife  in  temper :  that 
deponent  had  a  school- master  to  teach  the 
child  to  write.  Being  asked  if  deponent  ever 
ivent  to  Inchicore  to  speak  to  my  lord  about 
the  boy;  says,  he  never  did,  but  that  he  once 
determined  to  have  gone  there,  only  that  he 
was  advised,  that  my  lord  was  a  passionate 
man,  and  would  not  value  the  shooting  him 
through  the  head,  and  that  it  would  be  of  no 
service  to  the  child,  because  of  the  woman  my 
lord  kept  in  the  house ;  says,  that  the  defen- 
dant was  called  captain  Annesley  when  he 
came  to  deponent's  honse,  and  toid  deponent 
he  was  brother  to  the  gild's  father,  sad  says, 
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that  the  child  called  him  uncle.  Bdogukei 
whether  be  did  not  know  that  a  ion  it  to  in- 
herit the  title  of  bis  father ;  says  he  doei ;  but 
that  not  being  skilled  in  law  affairs,  he  ooold 
not  tell  why  the  boy  did  not  succeed  my  kxd 
Altlmro  his  fa^er ;  but  says,  the  boy  went  Is 
Mr.  Tigh's,  a  gentleman  more  capable  of  nicli 
sort  of  business  than  deponent.  Bdng  adnd, 
if  he  enquired  whether  lord  Altham  had  iny 
estate ;  says,  he  did  not.  Being  uked  if  he 
told  Mr.  Tigb,  that  the  boy  was  k>rd  Althtm'f 
son  ;  says,  he  did  not;  that  he  wasindifierait 
about  the  boy,  because  he  went  away  fron 
deponent  without  his  knowledge ;  does  not  re- 
member that  he  apprized  any  other  perMo  of 
the  family  that  a  son  of  my  lord  Altham's  wm 
in  his  care.  Being  asked  if  be  heard  tint 
captain  Annesley  (the  present  defendaot)  be- 
came lord  Altham  upon  the  death  of  the  kle 
lord ;  says,  be  did,  but  that  deponent  did  not 
care  to  interfere  in  that  matter,  as  long  as  mi^ 
had  overcome  right ;  and  as  the  boy  went  awty 
from  deponent  without  his  knowledge,  depo< 
nent  did  not  think  it  incumbent  upon  bim  t» 
meddle  in  it.  Being  asked  if  the  boy  wai 
sharp ;  says,  he  was.  Being  asked  wnetlier 
he  heard  the  boy  say  any  thing  of  bis  rigbt  te 
any  title  or  estate ;  says,  be  heard  him  mj,  be 
hoped '  to  be  earl  of  Anglesea.  Being  asked 
how  he  knows  the  boy  went  to  Mr.  Tigh's; 
says,  he  saw  bim  at  Mr.  Tigh's  door,  and  in  a 
livery,  which  gave  deponent  great  ooaeern ; 
says,  Mr.  Tigh  was  generally  called  eoadseUer 
Tigh.  Being  asked  bow  be  knows  it  was  a 
constable  that  came  about  hb  house,  and  that 
he  lurked  for  the  boy ;  says,  he  looked  libs 
constable ;  that  one  day  he  lifted  up  the  kick 
of  deponent's  door,  and  when  he  fonod  be  was 

fierceived ,  he  ran  away.  Being  asked  if  he  he- 
ieved  that  the  present  defendant  intended  the 
boy  any  mischief,  when  deponent  west  to 
Jones's ;  says,  he  did  suspect  that  the  deihs- 
dant  intended  him  harm.  Being  asked  why 
he  did  not  then  apply  to  some  justioe  of  pesea 
or  other  magistrate  for  redress ;  says,  be  did 
not  care  to  go  to  law  about  it,  but  that  he  took 
care  to  keep  the  boy  close  within  doers,  oAer 
the  defendant  had  made  this  attempt  Bein^ 
asked  in  what  part  of  the  house  detiendsnt  wss 
when  deponent  found  him  at  Jones's ;  an, 
he  was  in  the  kitchen,  and  that  tbe  constsUs 
stood  in  the  entry  behind  deponent's  back,  and 
t<vo  or  three  without  side  of  the  door ;  that  the 
boy  said  to  deponent.  Dear  Sir,  don't  let  thca 
take  me  away,  that's  uncle  Dick,  tbev  w31 
destroy  me :  opon  which  deponent  told  UVi 
he  would  lose  hiiT  hfe  before  he  sbooM  ke 
taken  from  him ;  says,  that  some  people  heK|| 
ing  the  noise  came  and  asked  deposes!  if 
he  wanted  any  assistaoce.  Deponent  heiif 
desired  to  name  some  of  tbe  people  vhs 
came  to  his  assistance^  he  named  Mr.Bi^ 
nell,  who  he  said  was  dead ;  says,  l^^^^Jj^ 
stable  went  away ;  can't  tell  who  the  essOTi 
or  the  other  ruffians  were,  never  havhysHS 
them  before ;  say  Sj  the  boy  remained  wilh  ds- 
ponent  about  two  months  sdter  that;  sad >s 
depooeat  thought  all  thiogi  Oftr^  he  juadsh^ 
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self  easy  witbont  going  to  t  magislrate,  tbink« 
iDg  himself  able  to  protect  the  child.  '  Being 
•sked  if  the  child  said  he  was  lord  Altham's 
son  ;  says^  he  did ;  says,  Domioick  Farrell  told 
depoQent  that  he  had  seen  the  child  at  Dun- 
maine  in  my  lord's  house,  and  that  his  mother 
was  a  relation  of  the  duke  of  Buckinj^ham* 
Beloff  asked  what  sort  of  a  sou  Farrell  told  him 
the  child  was  ;  says,  that  he  told  deponent  the 
child  was  lord  Altham'sreal  natural  son.  Being 
asked  if  he  was  positive  Farrell  told  him  he  was 
lord  Altharo^s  real  natural  son ;  says,  he  is  posi- 
tiye  be  did.  [Hereupon  Mr.  Hamilton,  one  of 
the  jury,  asked  deponent,  what  deponent  meant 
by  a  real  natural  son  ?]  Deponent  answered,  I 
mean  a  son  got  by  lord  Altbam's  wife.  Being 
asked  by  the  defendant's  counsel,  wbether  the 

E  resent  defendant,  when  became  to  deponent's 
ouse,  did  not  say  the  child  was  lord  Altham's 
natural  son,  as  Farrell  said  he  was ;  sa^s,  he 
does  not  remember  that  his  uncle  called  him 
natural  son,  but  said  that  he  was  bis' brother's 
SOD,  and  that  lord  Altham  was  his  father. 
Being  asked,  if  he  knows  Mr.  Charlton  the  at- 
torney, or  Mr.  Stone;  says,  he  does  ktiow 
them.  Being,  asked  if  ever  he  told  them,  or 
any  body  else,  that  he  saw  the  boy  a  ship- 
board ;  says,  he  did  not,  to  the  best  of  his  know- 
ledge, but  that  his  son  might  lell  them  so. 
Being  asked  what  the  boy  called  deponent's 
wife ;  says,  sometimes  he  called  her  Mammy, 
sometimes  mistress  ;  says,  he  kept  the  boy,  m 
Lopes  that  when  he  came  of  age,  he  might 
prove  himself  to  J>e  lord  Altham's  son»  aud  re- 
cover his  birthright;  that  the  boy  never  did 
any  thing  for  deponent,  but  sometimes  ran  of 
•rrands ;  says,  he  has  heard  the  boy  went  on 
ship-board.  Beioff  asked  if  Jones  was  an 
honest  man  ;  says,  ne  was ;  but  heard  he  went 
ctazy  about  the  streets,  tellincf  every  body  he 
was  ruined  by  lord  Althan;,  the  present  defen- 
dant ;  says,  ne  gave  the  boy  no  ill  usage  that 
might  induce  him  to  go  away,  but  that  he 
baving,  dnring  the  time  he  was  with  deponent, 
staid  out  ail  night  fwhich  was  but  about  three  or 
four  times  in  all)  aeponent  corrected  him  for  it 
some  of  the  times. 

•  Thus  ended  the  third  day's  examination  of 

eaintiff's  witnesses,  about  eight  o'clock  on 
[onday  night  the  14th  of  November :  and  the 
Coort,  by  like  consent,  as  before,  which  was 
signed  by  the  parties  and  their  attomies,  and 
read  in  open  court,  adjourned  to  the  next  morn- 
iog  at  nine  of  the  clock. 


Tuesday  f  November  15. 

Tlie  Court  met  according  to  adjournment,  and 
Ibejnry  being  called  over  as  before,  answered  to 
their  names,  and  then  the  plaintiff's  counsel 
nrooeeded  to  examine  then:  witnesses,  as  fol- 
lows: 

Shelleroii'Ashy  g^t.  one  of  the  Attorneys  of 
the  Court  of  Coromon-Pleas,  sworn. 

SayS)  he  wai  acquainted  with  the  late  lord 
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AUham,  and  that,  shortly  after  his  death  de- 
ponent happened  to  be  in  company  with  his 
broths,  the  present  earl  of  An^lesea  (the  now 
defendant)  when  a  gentleman  m  the  company 
having  mentioned  that  there  was  a  boy  at  lora 
Akham's  burial  who  made  a  great  noise,  and 
cried,  and  called  himself  lord  Altham's  son; 
the  defendant  made  answer,  and  swore  he  was 
an  impostor  and  a  vagabond,  or  words  to  that 
effect,  and  ought  to  be  transported.  Being  de- 
sired to  tell  the  Court  how  he  came  to  be  in  de^ 
fondant's  company,  and  what  was  the  occasion 
of  this  ^nversation ;  says,  that  soon  ailfer  the 
late  lord  Altham's  death,  deponent  was  in  com- 

f»any  with  the  present  earl  of  Anglesea,  then 
ord  Altham,  (deponent  being  concerned  in  hit 
affairs)  and  that  either  one  Cavenagh  (a  dancing- 
master)  or  one  Wilkinson,  (persons  who  used 
to  attend  his  lordship)  having  been  sent  by  him 
to  IVIr.  Hawkins  king  at  arms,  to  desire  him  to^ 
enroll  my  lord  as  baron  of  Altham  in  the  place 
of  his  brother  the  late  lord  Altham,  came  back, 
and  gaye  his  lordship  an  account  in  presence  of 
this  deponent,  that  Af  r.  Hawkins  said  he  could 
not  enroll  him,  for  that  there  was  some  reasoa 
to  think,  that  the  late  lord  Altham  had  le<\  a 
son,  for  that  a  boy  has  made  a  great  noise  at 
his  funeral  in  Christ-church,  crying  and  telling 
every  body  aloud,  that  he  was  the  son  of  the 
late  lord  Altham.  My  lord  was  angry  at  hear- 
ing what  Mr.  Hawkins  said  ;  and  declared, 
that  the  boy  was  a  vagabond  and  impostor.  I 
said,  that  if  he  was  a  vagabond,  there  was  & 
method  to  get  rid  of  him,  which  was  to 
get  him  indentured  at  the  Tholsel  and 
transported :  deponent  believes  my  lord  said, 
the  boy  was  a  bastard,  though  be  gave  n» 
other  reason  to  induce  deponent  or  the  rest  of 
the  company  to  believe  him  each,  than  his 
lordship's  speaking  in  an  angry  itianner.  That 
deponent  thereupon  said  to  my  lord,  that  Mr. 
Hawkins's  refusing  to  enroll  his  lordship  might 
not  |)erbaps  be  on  the  boy's  account,  but  be- 
cause he.wanted  his  honorary  fees;  whereupon 
my  lord  said,  that  if  that  was  all,  he  would  sa- 
tisfy him :  And  deponent  says  his  lordship  soon 
after  took  bis  seat.  Being  asked,  if  he  did  not 
afterwards  hear  the  defendant  say,  the  boy  was 
transported ;  says,  he  never  heard  my  lord  say 
the  boy  was  transported;  but  that  some- 
time after  the  boy  was  gone,  upon  some  of  the 
company's  talking  of  him,  the  defendant  said, 
he  was  gone ;  and  that  he  said  it  in  an  easy 
manner,  without  any  heat. 

[Cross-examined.] 

Being  asked,  when  he  first  heard  of  the  boy; 
says,  he  never  heard  of  him  till  after  the  death 
ot  the  late  lord  AUham.  And  deponent  has 
dined  with  the  late  lord  Altham,  and  never 
heard  him  say  he  had  a  son.  Nor  did  de- 
ponent ever  hear  ^im  say  who  was  to  inherit 
bis  estate.— Says,  he  never  heard  any  person  re- 
puted to  be  his  heir  but  the  defendant.  Says, 
the  late  lord  Altham  died  intestate ;  and  that 
the  defendant  took  out  administration  to  him. 
Beings  asked;  where  it  was  my  lord  said  that 
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the  boy  was  gone ;  says,  it  was  most  likely  in 
a  U?erD,  amongst  bis  usual  aoquaiotanoe. 
Being  asked,  if  he  consulted  deponent  about  the 
lioy '8  transportation :  says,  he  aid  not* 

Mark  Bs^m  sworo. 

Says,  he  has  known  the  defendant  a  long 
time,  but  can't  teU  directly  how  tong.  Being 
desired  to  gi?e  an  account  lo  the  €ourt  and  jury 
if  he  was  at  any  time  employed  by  any,  and 
what  person  to  transport  any,  and  what  boy ; 
wjfSy  that  aboutaixteen  years  ago,  one  Donnelly, 
a  constable,  met  deponent  ^who  was  at  that 
time  likewise  a  constable)  ana  told  deponent  he 
liad  a  good  job  for  him,  which  he  was  to  get  a 
g'uinea  for ;  and  deponent  should  haye  a  share 
of  it :  And  Donnelly  desired  deponent  to  go 
alon^  with  him.  Tnat  deponent  accordingly 
went  along  with  him  to  one  Jones's  house  in 
Ormond -market,  dnd  the  present  earl  of  Angle- 
■ea  was  there  (who  was  then  called  lord  Altham) 
and  there  was  a  small  Imy  there,  which  my  lord 
aaid  was  his  brother's  son.  My  lord  charged 
the  boy  with  stealing  a  siWer  spoon,  and  that 
lie  was  a  thief,  and  desired  deponent,  and  the 
aaid  Donnelly  and  others,  who  were  there  with 
my  lord,  to  take  him  away  to  George's  Quay. 
That  accordingly  they  took  the  boy  away,  and 
carried  him  towards  £ssex-bridge;  and  there  a 
coach  was  got,  into  which  the  said  Donnelly, 
the  boy,  and  deponent  went ;  and  the  coach 
was  ordered  to  dn?e  down  to  George's  Quay, 
aays,  my  lord  was  there  as  soon  as  the  coach  ; 
but  deponent  does  not  know,  whether  my  lord 
walked  or  went  in  a  coach  or  chau*.  Says, 
there  was  a  boat  waiting  a^tbeSlip  at  George's 
Quay,  and  the  boy  was  put  into  it  oy  Donnelly, 
and  lord  Anglesea  went  into  the  boat  down  the 
river,  and  deponent  returned  home.  That  next 
day  Donnelly  came  to  deponent  and  gave  him  a 
shilling ;  wnerenpon  deponent  demanded  half 
a  ^inea,  as  the  part  which  Donnelly  had  pro- 
mised him ;  but  never  got  it.  There  was  a 
mob  followed  them  when  they  carried  the  child 
away.  That  the  boy  cried  yery  much,  which 
be  believes  occasioned  the  mob.  Says,  the  boy 
tolil  them,  be  was  afraid  his  uncle  was  goinff  to 
kill  or  transport  him.  Being  asked,  wbeUier 
there  was  any  thing  done  to  prevent  the  trans- 
portation ;  says,  he  saw  nothing  done  to  pre* 
Tent  it.  Being  asked,  if  the  boy  mentioned  the 
lord  Altbam  (the  now  defendant)  as  his  uncle; 
says,  he  did.  Being  asked,  when  it  was  he 
first  saw  the  boy  since  this  time;  says,  he 
never  saw  bins  since  that  day  till  lately.  Being 
asked,  if  he  and  Donnelly  had  any  stavea  as 
constables;  savs,  they  had  not:  but  that  they 
were  publicly  Known  to  be  constables.  Being 
asked,  if  they  bad  any  warrant;  says,  they 
had  no  warrant  as  he  saw. 

[Cross-examined.] 

Being  asked,  if  my  lord  was  at  Jones's  house 
liefore  deponent  came ;  says,  he  was.  Being 
asked  what  time  of  the  day  it  was ;  says,  he 
does  not  know  whether  it  was  morning  or  after- 
noon, but  that  it  was  daylight,    Bdog  asked 


what  tune  of  the  year  it  was ;  says,  bekdiercs 
it  was  in  the  spring.    Being  asked  io  what 
part  of  the  house  be  saw  the  boy ;  says,  io  the 
kitchen ;   says,  he  is  positive  that  njf  iont 
Altham,  (who  is  now  the  defendant)  b  the  per- 
son that  was  there  with  him ;  says,  they  did  aot 
stay  long  in  Jones's  boose,  but  were  onlcrad 
directly  to  take  the  boy  away ;  says,  the  door 
was  open  and  free  for  every  one  to  go  ia  and  oat. 
That  my  lord  said,  the  boy  was  his  brotbo^ 
son,  and   had  stolen   a  ailver  spooo.   That 
the  boy  cried,  and  said,  I  fear  he  will  kill  me  or 
transport  me.    Beinff  asked,  if  depooeat  kaew, 
what  was  going  to  be  done  to  the  boy ;  uy\ 
he  did  not  at  that  time,  but  apprehended  as* 
thing  right  was  going  to  be  done.    Tliat  il  wh 
not  said  in  the  coach  what  was  to  be  doae. 
And  when  the  boy  was  got  into  the  boat  deao- 
nent  was  surprised,  and  began  to  believe  tnat 
something  out  of  the  way  was  intended,  aai 
that  they  were  going  to  send  him  overiea. 
Being  asked,  whether  he  enquired  Ibr  aaj 
warrant  for  what  be  did  ;   aays,  he  did  sol. 
Being  asked,  if  he  did  not  believe  it  ohlawful 
to  transport  the  boy  without  a  legal  order,  or 
without  trial ;   says,  he  did  believe  so,  thoogk 
he  did  not  acquaint  any  of  his  companioos  tbit 
he  thought  so.    Being  asked,  what  chrthestha 
boy  had  on;  says,  he  can't  tell.    Beia^aiked, 
if  Donnelly  is  living,  or  dead ;  says,  he  u  dad. 
Beine  asked  how  long  he  had  been  acoostaUe  it 
that  time;  says,  he  believes  something  moretkaa 
two  years.  Being  asked,  who  werelord  nijff 
or  sheriffs  that  year ;  say  a,  he  don't  know;  but, 
was  sworn  in  constable  before  the  lord  mayor. 
Being  asked,  if  Donnelly  told  himwbatdie 
job  was  when  he  first  spoke  to  him  about  it; 
says,  he  did  not;  but  believes  he  reoeired  bit 
instructions  what  to  do  before  be  met  tbe  boy* 
Being  asked,  if  he  ever  saw  my  lord  Altbam 
(the  present  defendant)  before  that  time ;  njit 
he  had  seen  him  several  times.    Being  affccd, 
what  my  lord  said  at  that  time ;  nys,  mj 
lord  bid  deponent  takeaway  the  boy  :  and  that 
deponent  took  him  accordingly.    Says,  tbcy 
walked  till  they  came  to  Essex- bridge,  wbeia 
they  met  a  coach.    Saya,  be  was  afraid  ta  p 
into  it.    That  the  mob  ibilowed  then  all  im 
way  to  Georffe's  Quay.    That  it  was  Boaaaltj 
who  directed  the  coach  to  drive  there.   SiJ** 
deponent  assisted  in  putting  tbe  boy  iota  tba 


boat,  and  went  along  with  him  down  tbe  ttcfl^ 
Says,  Donnelly  and  one  James  Redly,  fba 
(he  thinks)  wore  a  livery,  held  the  boy.  Bai^^ 
fisked,  if  Reilly  waa  in  black ;  says,  be  wasaoi* 
That  deponent  did  not  see  him  till  tbey  camelo 
Gebrge's  Ouay .  That  deponent  staid  till  th^ 
went  off,  a<id  saw  them  row  *  tbe  boat  bevaad 
the  Walls.  Being  asked,  if  John  Porc^w* 
at  Jones's  that  day  ;  says^  he  did  not  ica  bi^ 
there.  Says,  he  did  not  see  my  lord  frm  «• 
time  he  was  at  Jones's  till  be  saw  bin  at  w 
Quay.  Being  asked,  what  dotbes  nyj^ 
had  on;  says,  he  caa'iteU.  Bein«rasW»  « 
Reilly  went  into  the  MMt ;  says,  he  did.  aoiV 
askeu,  tor  what  reasob  they  took  coach ;  f^ 
to  keep  the  boy  from  tbe  crowd.    BciDg«*«» 
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bow  ]ong  deponent  was  on  the  Quay  Mbre  i 
the  boy  went  off ;  says,  aboat  a  quarter  of 
an  hour.  Being  asked,  how  he  came  to  give 
eridenoe  in  this  cause ;  says,  be  was  sent  for 
by  Mr.  Annesley,  the  lessor  of  the  plaintiff, 
when  be  came  to  Dublin,  to  whom  he  gave  the 
abofe  account.  Says,  the  boy  went  crying  all 
the  way.  That  there  was  a  great  many  people 
on  the  Quay,  but  nobody  endearonred  to  take 
the  boy  from  them.  Says,  that  Donnelly  and 
tfaebt^  went  down  the  steps ;  and  that  the  boy 
was  80  tiled  with  crying  that  he  was  hardly 
able  to  speak.    Says,  that  several  people  en- 

3 aired  what  was  the  matter  at  the  Cfcuayi  but 
^ponent  would  not  tell  them. 

Jama  Beilly  iworo. 

Says,  he  lives  now  in  London,  and  has  a 
house  of  his  own.  That  he  knows  the  defendant, 
the  earl  of  Anglesea,  and  lived  with  him  as  a 
servant  for  about  11  months,  about  15  or  16 
years  ago.    That  he  knew  the  late  lord  A1- 
tbam  who  had  been  dead  about  three  months 
when  deponent  came  into  the  defendant's  ser- 
vice.   That  before  deponent  came  into  his  ser- 
tice  he  lived  with  surgeon  Green  on  Arran's 
Quay :  and  remembers  be  left  bis  service  on 
New<year's-dsy,  and  after  that  went  to  live 
with  lord  Altbam  (for  he  was  then  called  so, 
who  is  now  earl  of  Anglesea.)    Beio^  desired 
to  give  an  account  if  he  was  st  any  time,  and 
when,  employed  by  any  person,  and  whom, 
about  transporting  any,  and  what  boy  ;   says, 
that  about  a  month  aner  he  came  to  live  with 
my  lord,  he  was  (with  some  constables,  whose 
names  were  Bryan  Donnelly,  John  Donnelly, 
Mark  Byrn,  and  Patrick  Reilly)  employed  by 
my  lord  to  look  for  one  James  Anoesley .   That 
my  lord  desired  deponent  if  be  met  the  bov,  to 
carry  him  to  an  alehouse  aud  send  for  his  lord- 
ship  as  soon  as  possible.  That  deponent  and  the 
rest  went  several  times  in  search  of  the  boy  ; 
but   that   Mark  Byib    was    but   once  with 
them.    That  they  searched  about  Smitbfield, 
New -market,  and  down  Ormond  Quay.  Says, 
that  one  day  as  deponent  came  t^  town  from 
Inchicore   be   received  a    message    to    wait 
upon  my  lord  at  one  Darrenzy's  in  Castle- 
street  (who  was  married  to  one  Kennelly's 
daughter.)    That  deponent  accordingly  went 
there,  and  found  that  my  lord  was  gone  awSy : 
bnt  presently  a  porter  came  there  to  deponent 
from  George's  Quay,  to  inform  him  that  my 
lord  wanted  him  there,  and  deponent  went 
along  with  the  porter  to  George's  Quay,  where 
my   lord  was.     That  when  deponent  came 
there,  my  lord  whispered  him  to  go  and  borrow 
SI  ^ainea  tor  him.    That  deponent  accordingly 
urent  to  Mrs.  Kelly's  at  the  Butcher's  Arms, 
near  Iochioore,.and^t  the  guinea  and  returned 
to  my  lord  at  George's  Quay,  and  gave  him 
the  guinea ;   and  deponent  saw  my  lord  give 
the  guinea  into  Jahn  Donnelly's  bands,  and 
then  John  Donnelly  went  away.  ,Says,  there 
wa9  a  boat  at  the  Slip,  apd  Bryan  Donnelly  and 
Mark  Byrn  brought  the  boy,  who  was  imme* 
diately  put  into  the  boat,  and  my  lord,  Bryan 


Donnelly,  J^n  Donnelly,  the  boy,  and  depo; 
nent  went  into  the  boat,  and  they  rowed  to  i^ 
ship  that  lay  down  the  river  as  far  as  Ring's- 
end.*  That  when  they  came  to  Ring's^end  the 
boy  was  put  on  board  the  ship,  which  was  t^ 
sail  to  one  of  his  majesty's  plantations,  as  he 
has  been  informed.  [On  deponent  mentioning 
bis  information  the  counsel  for  the  defendant 
told  him,  he  must  talk  from  bis  own  know- 
ledge and  not  from  information,  which  was  con-* 
firmed  by  the  Court.1  That  my  lord  went  on 
board  the  ship  with  the  boy,  and  nobody  else, 
and  the  boy  cried  bitterly  ;  and  my  lord,  staid 
on  board  a  few  minutes,  and  then  returned  to 
the  boat,  and  they  rowed  back  to  George'^ 
Quay.  Says,  he  does  not  know  to  whom  that 
ship  belonged.  Being  asked,  when  it  was  he 
first  saw  the  boy  at  George's  Quay ;  says,  he 
did  not  see  him  till  deponent  returned  to  my 
lord  with  the  guinea.  Being  asked,  if  he  was 
acquainted  with  the  boy ;  says,  he  was,  ever, 
since  he  was  about  six  years  old  ;  that  he  knew 
him  at  lord  Altham's  house  in  Stephen's  Green,, 
and  ip  Proper- lane;  and  believes  him  to  be 
my  lord  and  lady's  child.  Says,  he  heard, 
my  lord  Altham  (the  present  de&ndant)  say, 
one  day  when  he  was  affronted  for  taking 
away  the  child's  birth-rigbl,  that  he  would 
take  a  course  with  him.  Says,  deponent  i9sed 
to  hear  people  curse  my  lorcf  sjeveral  times  oa 
the  boy's  account,  both  before  and  after  the  boy 
was  gone. 

[Cresa-enmined.] 

Being  asked,  howlonff  it  is  since  deponeni 
came  over  here ;  says,  last  Sunday  was  three 
weeks.  Being  asked  if  he  is  a  servant  now 
to  any  body ;  says,  he  has  not  been  a  seivant 
these  four  years,  and  he  lives  in  King's-street,^ 
St.  James's,  Westminster,  and  sells  cambrics' 
and  hoi  lands.  Deponent  was  asked,  if  he  knew, 
a  certain  lord  (who  was  named)  and  whether 
he  was  not  his  servant ;  says,  be  knows  bis 
lordship,  bnt  is  not  at  this  tinie  his  servant, 
though  he  is  in  hopes  to  be  bis  lordship's 
house-steward  at  his  return  to  London,  being 
very  well  recommended  to  him,  and  that  upon 
deponent's  coming  here  to  give  evidence,  his 
lordship  bad  given  him  a  protection.  Being 
asked  what  time  of  the  day  it  was  when  begot 
to  George's  Quay  ;  says,  in  the  afVernoon  ;  th^t 
it  was  in  the  spnng  of  the  year,  and  that  it  was 
duskish  at  their  return;  says,  the  ship  lay 
down  below  the  walls  in  Bing's-end.  Being 
asked  how  long  it  was  before  they  returned 
from  the  ship  to  George's  Quay ;  says,  he  be- 
lieves it  was  an  hour  and  a  quarter  going  t# 
the  ship  and  coming  from  it.  Being  asked 
again  who  went  iu.to  the  boat ;  says,  my  lord 
went  first  into  the  boat,  and  that  Jack  Donnelly^ ; 
and  Bryan  Donnelly,  and  the  boy,  and  two 
others,  whose  names  be  does  not  know,  went  in 
afWrwards,  and  that  deponent  was  tl^e  last  that 
went  in.    Being  asked  if  he  knew  Mark  Byrn 

jm  ■>:■  11.  ..^...111— .1.  .1  ■  ■'  ■  '  ,-.,..,— 

*  Ring's- end  about  a  mile  from  Dublin, 
where  ships  are  stationed  that  sail  outwards* 


181 1]  17  GEORGE  11.    Trial  in  'Ejedmmt  behoeen  J.  AnmUy,  esq.  [Bl? 

Being  asked  whether  depooeQtwere  uy  blick 
clothes  whilst  he  was  with  mj  lord ;  ssys,  b* 
did  not.  Being  adced  how  my  lord  dressed  tht 
day  he  was  at  the  doay ,  whether  id  a  fall  drw 
or  undress;  says,  he  believesbe  wtf  notioi 
fall  dress,  but  as  he  used  to  dress  every  day 
about  the  house;  says,  the  late  lord  Aitban 
died  sometiaie  before  deponent  left  Mr.Greeo's 
service;  says  the  boy,  the  day  be  was  carne4 
on  board,  had  on  that  livery  deponent  sav  hia 
wear  whilst  he  lived  with  Mr.  Tigh  v  nyS)  be 
never  heard  where  the  boy  wss  found;  ap, 
deponent  lived  about  twelve  years  in  Irduid 
after  the  boy  was  transported ;  says,  my  iori 
turned  deponent  out  of  his  house  sboot  tws 
o'clock  in  the  morning ;  that  my  lord  coming 
home  one  nig^t  to  Inchicore  from  Dublin,  de- 
ponent had  wrapt  himself  up  in  an  old  UaoH 
and  seated  himself  in  a  chair  close  od  tbe  io* 
side  of  the  gate,  that  he  might  wake  tbe  eiiiflr 
when  my  lord  came  home,.aQd  so  not  make  bii 
lordship  wait;  that  my  lord  having  words widi 
the  coachman  who  drove  him  home,  aboat  bis 
fare,  deponent  opened  the  gate,  to  bioder  bin 
from  running  the  coachman  through  the  body, 
as  he  threatened ;  that  my  lord  coming  inisod 
seeing  the  chair  and  blanket  at  tbe  door  ebai^ 
ed  the  deponent  with  an  intent  to  rob  him*,  ts 
which  deponent  replied,  That  if  ^  he  bad  ny 
such  intent,  he  should  hardly  have  tboa^t « 
carrying  away  an  old  Uanket  and  a  chair  sot 
worth  a  groat ;  that  thereupon  hislordsbipfle* 
into  a  great  rase,  stripped  de|»onentof  biscoit» 
waistcoat  and  Breeches,  and  in  that  coodiina 
turned  him  out  of  doors,  though  it  was  a  mix- 
ziy  night,  threatening,  with  many  oaths  and 
curses,  to  send  deponent  to  KilmaHnbam  giol» 
if  he  did  not  get  away  from  his  door  that  is- 
stant;  that  deponent  having  got  some  ebta 
at  Dublin,  went  the  next  day  to  my  lady,.SBd 
told  her  his  case,  and  desired  her  to  inrereeda 
with  my  lord  for  his  wages,  and  three  puam 
he  had  laid  out  for  my  lord ;  says,  that  ay 
lady  promised  to  intercede  for  him,  asd  gare 
deponent  7«.  to  buy  him  shoes  and  stockings; 
that  my  lordbearing  of  this,  issued  out  his  own 
warrant  antr  got  deponent  taken  up  by  a  con- 
stable  at  Palmerston  for  the  7s.  under  preteoes 
that  deponent  had  defrauded  my  lady  of  tbe 
money  under  false  colours ;  says,  that  rather 
than  lie  in  gaol,  deponent  paia  the  7i.  end 
thereupon  deponent  was  dischaiged.  Says,  be 
never  was  paid  his  wages  by  my  lord ;  and 
that  he  was  so  afraid  of  his  lordship,  that  ooe 
day  when  deponent  lived  as  a  servant  with  M 
Mountjoy,  seeins^  my  lord  come  in  there,  de- 
ponent hid  himself  for  fear  of  him. 


before  that  lime ;  says,  he  was  acquainted  with 
him  sometime  before.  Being  asked  where  my 
lord  lived  when  deponent  was  in  his  service ; 
says,  at  Inchicore;  that  deponent  wore  his 
livery  ;  says,  he  was  not  long  out  of  Mr. 
Green's  service  before  he  went  to  live  with  my 
lord.  Being  asked  if  he  has  seen  Mark  Byrn 
lately ;  says,  he  met  him  last  Saturday  and  last 
Monday  in  the  Backhouse,  where  the  witnesses 
for  Mr.  Annesley  (the  lessor  of  the  plaintiff)  are 
entertained,  but  does  not  remember  to  have  had 
any  discourse  with  him  about  Mr.  Annesley. 
Being  asked  if  he  saw  him  at  George's  Quay ; 
says,  he  did.  Beinsf  asked,  if  Byrn  went  along 
with  them  to  the  ship ;  says,  he  did  not;  that 
he  came  no  farther  than  the  Slip ;  says,  my 
lord  was  at  a  beer- house  near  the  Slip  when  de- 

Eonent  came  to  him.    Being  asked  where  the 
ouse  is  which  he  calls  the  Butcher's -arms ; 
says,  near  Inchicore.    Being  asked  whether  he 
went  to  and  from  the  Butcher's- arms  on  foot 
or  on  horseback ;  says,  he  walked  thither  and 
back  again  to  the  Quay.    Being  asked  whe- 
ther Inchicore  or  the  Butcher 's-arms  is  nearer 
Dublin ;  says,  that  Inchicore  is  nearer ;  being 
asked  if  he  can  recollect  what  time  of  the 
^ay  it  was  he  left   the  Quay  and  wpnt  to 
the  Butclier's-arms;  says,  about  two  o'clock : 
and    how  long  it    was  before  he  returned; 
says,  about  three  o'clock ;  and  that  in  aboui 
three  or  four  minutes  after  Donnelly  got  the 
guinea,  the  boy  was  brought  and  put  into 
the  boat ;  says,  John  Donnelly  went  out  of  the 
house  first,  and   was  followed  by  my   lord 
down  to  {j^e  Slip,    Being  asked  for  what  wages 
he  hired  with  my  lord ;  says,  for  four  pounds 
a  year.    Being  asked  if  be  knew  the  boy  was 
to  be  transported;  says,  he  did,  because  he 
beard  it  talked  of  several  times  before  it  was 
done;  and  deponent  knew  that  tbe  guinea  he 
was   sent  to  borrow  was   for  the  constables. 
Being  asked  if  he  thought  it  a  lawful  thing  to 
transport  a  boy  in  this  manner  without  any 
proper  anthority ;  says,  he  knew  it  was  not  a 
lawful  thing  to  transport  the  boy,  but  that  he 
thought  himself  obbged  to  do  what  his  master 
ordered  him,  though  an  unlawful  act ;  says, 
that  when  my  lord  sent  deponent  to  borrow  the 
guinea,  he  ordered  him  to  ^  to  the  Hog  in 
Armour  in  James-street,  which  deponent  did, 
but  not  beuig  able  to  get  it  there,  deponent  went 
to  the  Butchers  Arms;  that  when  my  lord  sent 
deponent  in  search  of  the  boy,  he  directed  de- 
ponent not  to  take  him  in  Ormond- market,  for 
fear  Purcell  the  butcher  should  alarm  the  mar- 
ket boys,  and  rescue  Mr.  Annesley  from  bim,but 
to  go  m  search  of  him  to  Smitnfield,  College 
Green,  and  on  a  Sunday  to  the  Long  Meadows ; 
says,  that  my  lord  had  a  lodging  in  Dublin  in 
Fishamble-street ;  that  deponent  lived  at  In- 
chicore, where  he  worked  in  tbe  garden  until 
my  lord  gave  him  clothes ;  that  deponent  got  a 
livery  that  had  been  wore  by  another  servant 
who  lived  with  my  lord  before,  and  says  it  was 
of  a  blueish  colour ;  says,  the  gardener's  name 
was  Robinson;  and  my  lor^  had  besides  depo-  I 
neiit  a  little  boy  that  once  lived  at  a  coffee-house.  1 


Mr.  George  Babe  sworn. 
Says,  he  is  an  officer  of  his  majesty's  cof* 
toms,  and  clerk  of  the  ship-entries  of  tbe  part 
of  Dublin,  inwards  and  outwards.  DepMCSf 
then  produced  the  book  of  entries,  bdoogisf^M^ 
the  customs,  in  which  the  foUowiog  entry  vtf 
read. 

[Entered  outwards,  l8th  of  April  1798,  lbs 
James  of  Dublin,  burthen  100  ton,  Thsvi* 
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and  Richard  Earl  ofAngleua, 
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Heory  master,  by  order  for  Philadelphia; 
James  Stephenson,  William  Clancy,  Benjamin 
Cleggi  owners.] 

Says,  that  before  the  entry  is  made,  there  is 
an  affidavit  made  that  the  ship  is  going  to  the 
plape  mentioned  in  the  entry,  and  when  the 
entry  is  made,  and  npt  before,  the  ship  is  per- 
mitted to  sail ;  but  jsays,  the  date  in  deponent's 
book  is  the  time  of  making  the  entry,  and  not 
of  the  ship's  sailing. , 

Mr.  Andrew  Cromie  sworn. 

Says,  he  was  very  well  acquainted  with  Mr. 
James  Sterenson,  that  he  was  a  merchant,  and 
is  dead.    That  deponent  served  him  13  ycrars 
as  olerk ;   that  deponent  came  to  him  in  June 
1790,  and  ietl  him  about  September  10, 1733, 
and  thai  Mr.  Skellern  and  Mr.  Nowles  were 
clerks  to  Mr.  Stephenson  at  the  same  time; 
says,  that  Mr.  Stephenson  traded  very  mm;b  to 
the  West  Indies,  where  he  used  to  send  beef 
and  •  butter,  and  all  other  proyisions,  but  tb&t 
his  chief  business  was  to  hire  servants  and  send 
«  them  to  Philadelphia.   Being  desired  to  explain 
the  nature  of  that  trade ;  says,  that  there  used 
advertisements  to  lie  published  giving  notice  of 
tbe  time  a  ship  was  to  sail  for  Philadelphia, 
whereupon  servants  came  to  Mr.  Stephenson's 
boose,  and  when  they  bad  come  to  an  agreement 
with  him,  4ie  kept  tbem  at  his  ezpence  till  the 
ship  sailed,  and  there  was  an  entry  made  in  his 
books  of  every  person's  name  and  profession, 
wiMMn  be  had- agreed  with  in  that  manner,  and 
when  the  ship  was  ready  to  sail,  the  persons 
were   brought  to  the  Tholsel  of  tlie  city  of 
Dablin,  and  there  indented  before  tbie  lord 
mayor.    Deponent  then   produced  the .  book 
wherein  entries  of  this  sort  were  made  when 
deponent  was  clerk  to  Mr.  Stephenson.    Being 
liesired  to.  read  an  entry  of  the  ship  James,  sail- 
ing' in  April  1728,  be  read  as  follows: 

[An  Account  of  Men  and  Women-servants 
on  board  the  ship  James  which  went  over  the 
bar  of  Dublin,  30th  April,  1728.] 

and  reads  the  name  James  Annsley  entered  as 
4  servant  among  other  names  in  that  entry, 
•nd  swears,  that  it  was  Mr.  Shellern  wrote  that 
fmtry,  deponent  being  well  acquainted  with  his 
hand -writing,  and  that  he  is  dead  ;  says,  he 
does  not  know  of  any  servants  going  but  what 
were  indentured;  that  the  usual  meihbd  was  this,  ^ 
the  waster  made  out  a  list  of  all  the  persons  on 
board  bis  ship,  and  the  nierchants'  clerk  went 
on  board  and  called  over  the  names  in  the  mas- 
ter's list,  and  before  the  ship  sailed  every  per- 
pOD  walked  by,  and  answered  to  his  name,  so 
that  they  saw  that  every  person  in  the  list 
was  actually  on  board,  and  this  list  being  en- 
tered in  the  owner's  Ixioks,  was  the  charge  upon 
the  master.    Being  asked,  if  the  persons  on 
^oanl  at  the  time  the  list  is  so  called  over  are 
isked  any  questions  whether  indentured  or  not ; 
lays*  they  are  not  asked  any  question  at  all. 

[Cross-examined,] 
.   SAys,-the  ship  James  lay  at  Essex-bridge, 
naM   tfSBiiot.  teU  whether  the  seiTMits  were 


put  on  board  at  the  Qnay ; .  says,  they  are 
brought  to  be  indentured  before  the  lord  mayor,- 
who  examines  tbem  (if  under  age)  and  en- 
quires^ who  they  are,  who  their  parents  arot 
and  what  are  tnar  reasons  for  going,  and  is 
very  cautious  whom  he  indents ;  says,  Mr. 
Gun  the  town-clerk,  or  Mr.  Gun's  clerk,  takes 
an  entry  in  the  Tholsel  books  of  all  such  as  are 
indentured  before  the  lord  mayor ;  says,  that 
sometimes  servants  were  indentured  before  a 
justice  of  the  peace,  and  remembers  some  being 
indentured  before  Mr.  Hawkins  when  be  was  a 
justice  of  the  peace  for  the  county  ef  Dublin ; 
says,  the  master  or  mate  of  the  ship  may  per- 
haps set  down  in  his  list  persons  as  servants 
who  are  not  so ;  buf^  to  the  best  of  deponent's 
knowledge,  ail  servants  were  carried  before  the 
said  lord  mayor,  or  Mr.  Hawkins,  to  be  in- 
dented. Beio^  asked  if  ever,  he  knew  of  any 
one  that  was  taken  by  force  aboard  of  any  ship ; 
says,  he  does  not;  says,  that  every  person 
found  on  board  when  the  list  is  taken  of  the 
servants'  names,  would  be  set  down  in'the  list  as 
a  servant,  even  if  he  was  to  declare  himself  un- 
willing to  go,  or  whether  the  clerk  found  him 
indentured  or  not,  and  the  clerk  would  not  upon 
that  ac^nnt  stop  the  ship ;  says,  the  clerk  ge- 
nerally delivers  indentures  to  the  master  before 
he  calls  the  list  of  the  servants  aboard,  but  that 
the  list  is  as  often  called  over  without  the  inden- 
ture as  with  it ;  says,  the  master  of  the  James 
might  have  servants  on  board  without  the  know- 
lef%e  of  Mr.  Stephenson,  and  that  some  of  the 
persons  entered  in  Mr.  Stephenson's  list  might 
not  have  beeu  indentured ;  says,  no  return  was 
ever  made  by  Thomas  Henry  the  master  (whe 
navigated  the  ship)  to  Mr.  Stephenson  of  that 
voyage;  that  when  he  sailed  away,  at  that 
time  he  had  a  good  character,  but  allerwarda 
turned  out  to  be  a  very  sad  man,  having  wrong- 
ed Mr.  Stephenson  of  4,000/. 

Mr.  Htnry  Gun,' town -clerk  of  the  city  of 

Dublin. 

Deponent  produced  a  book,  which  he 
said  was  an  indenture  book  kept  at  the 
Tholsel  by  the  town-clerk  of  the  city  of 
Dublin,  containing  a  list  of  persons  inden- 
tured before  the  lord  mayor,  as  servants 
for  the  plantations,  beginning  in  May  1609« 
[Reads  tne  names  of  the  several  persons  in- 
dentured from  the  21st  of  M&rch  1727  to  the 
26th  of  March  1728,  upon  which  it  was  ob« 
served  by  plaintiff's  counsel,  that  in  the  list  of 
those  entered  to  Thomas  Henry,  the  name 
James  Annesley  (which  is  the  name  in  Ste- 
phenson's book)  is  not  to  be  found.]  To  this 
It  was  answered  by  the  defendant's  counsel, 
**  That  there  is  one  James  Hennesley  appears 
to  have  been  indentured  the  S6  March,  ir28» 
which  they  insisted  is  the  same  person 'that  is 
named  James  Annesley  in  Stephenson's  book, 
although  by  a  mistake  of  the  clerk  a  little 
mispelt,  and  observed,  that  even  in  Stephenson's 
book  the  name  is  not  spdt  exactly  right ; ,  fi»r 
the  name  is  Annesley  ;  whereas,  in  Stephen- 
son's book,  it  is  spelled  Asosiy:  Bat  what 
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clearly  prof  ei  that  the  Baooe  HeDoed^y  ia  the 
Tbelael  book,  is  the  same  with  Aonaley  in  Sce- 
pbenseit'fl  is,  that  tliere  i»  oo  such  name  as 
HeDBesiey  in  Mr.  Stephenson's  book,  or  any 
like  \U  except  that  of  Annsley."  To  tbis  the 
plaintiff's  ceuDsel  rejpUed>  That  because  the 
flame  of  Henbesley  did  not  appear  in  Stephen- 
•on's  book,  it  did  not  follow  that  it  must  be  An- 
ftcsley  nispelled;  for  there  are  20  persons 
Aamed  in  the  Tholsel  books  more  than  in  Ste* 

e!BBon*s;  so  that  Henuesley  may  be  one  of 
ilO  names  omitted  in  Stephenson's  book, 
bat  Wsfe  frtainiy  a  different  name  fh>m  Annes- 
ley ;  andthc»efere,  as  the  plaintiff's  counsel 
liad  proved  (hat  Mr.  Annesley  was  actHally  pot 
«n  board  a  ship,  and  sent  to  Pennsykaata  by  the 
defimdant,  it  was  ineumbeot  upon  him  to  tkew 
by  what  authority  he  did  it. 

Stkhard  jftgft,  esq.  sworn. 

Says,  this  gientleman  (James  Annefl^ey) 
lited  with  deponent  for  some  mmiths,  wfam  he 
waa  a  boy  (  that  he  came  to  deponent  in  a  very 
poor  condition,  (Vom  one  PurceU  (a  boSofaer) 
%rh4>  lived  at  the  bask  of  deponent's  hnnse,  in 
Pbeniz  eireet  $  that  soinetime  after  Christmas 
17S7,  deponent's  sou  brooj^ht  him  ipio  the 
iionse  nnknown  to  deponent,  out  of  charity,  be 
4bein|f  turned  out  of  doors  by  lord  Altham,  who 
was  repnted  to  be  his  father;  and  the  boy  was 
In  depontet's  honse  sometime  before  be  knew 
of  it ;  says,  the  boy  appeared  to  be  about  13  or 
44  years  ok) ;  continued  with  deponent  tiH  he 
was  transported ;  says,  there  waa  a  yelhyw 
livery  wmistoeat  in  the  house,  which  was  fer- 
snerly  worn  by  deponent's  son's  servant,  and 
Undine  it  fitted  the  boy,  deponent's  son  put  it 
tipon  him ;  says,  it  was  not  long^  after  uepo* 
sient  missed  him  from  his  house,  and  htnund 
lie  was  s^e  om  ship-hoard,  and  that  one  Pieter 
tturphy  told  deponent  the  boy  waa  transported* 
£Bere  the  witness  was  interrupted  by  k)rd  An- 
glesea's  counsel,  Who  observed  to  him,  that  as  be 
was  bred  to  the  law,  be  mdst  know  he  ought  to 
cive  Aelhtogr  ill  etidenoe  Mm  iwai^y.]  Says, 
fie  does  not  know  by  what  means  the  hoy  wsth« 
tfrew  from  deponent's  iamily ,  the  boy  havi»(|( 
no  oeoasioni^ven  him  to  be  uneasy  in  it ;  says, 
iio  waacepnted  to  be  lord  Altham's  iawful  aan^ 
and  saya  it  was  after  lord  Altbana^  death,  tlr^ 
Iwy  oame  tnto  deponent's  fiinMly.  Being  askied, 
^Hhji  (tinen  he  thought  that  the  boy  waa  lord 
Akhmn's  aon,  ho  did  not  take  some  stept  to 
hsseit  his  right  to  bis  lather's  estate;  sam 
the  boy  #as  with  deponent  so  ohoirt  a  time,  tbtit 
ketbok  but iktio  notice  of  bim  or  faii  aflaire, 
Mt  thHt  if  he  had  otoy^  with  depontet  soiie 
liflBo,  deponeal  does  not  khow  hot  Im  wouM 
Inlvo  taken  oomoytepstolkssert  hisriglit;  oaytj 
km  iias  asen  Mr.  Andesley  oitMee  UstetomM 
IhbkiBgdom,  smd ■  ftiliy  pwmnJed  hetsttie 
oMne  pei'osu  Ihnt  \tfe4  With  depenmit ;  nayn^ 
lio  heard  o^thtt^  of  kim  since  his  learnig 
DnMin  abont  16  yCMt  ago,  M  depoHMnt  i«« 
Mlved  la  ledcr  aboM  him  liom  n  petw*  m 
inaiteicn,  wlio  wn  On  boarl  admiral  ¥«nion*s 
giv^f  «  «^4|tt  dr  the  lAiMnlps  Ifco 


boy  had  undergone,  and  that  adaiinlYenMi 
had  ordered  bim  to  be  sent  home ;  nyi,  mi 
Mr.  Reilly,  an  agent  for  the  prsMot  M 
.Anglesea,  came  to  deponent's  noiue,  vd 
asked  if  deponent  had  a  fetter  relatiiiflf  to  Mr. 
Annesley ;  that  he  caooe  from  my  lord  Ancje* 
sea  to  desire  leave  to  read  it ;  says,  be  gave  Sin 
Reilly  the  letter,  and  desired  him  to  nt  down 
and  copy  it,  but  he  said  it  was  very  lopg,  and 
that  my  lord  would  take  it  as  a  favoar  if  depo* 
nent  would  let  him  have  the  letter,  and  be 
would  return  it  the  mme  day  or  the  dtv  follow* 
ing,  Hith  thanks.  That  tKereopon  depontiit 
gave  Mr.  Reilly  the  letter,  but  it  has  never  bees 
returned  ;  says,  tliat  a  clerk  of  Mr.  Conhhurrt, 
who  was  attorney  for  the  earl  of  Aagleeea,  is  be 
informed  deponent,  oame  to  depoaeat,  sad  ptH 
duced  an  affidavit  r^ody  drawn  for  depoont 
to  swear  that  James  Anaesley,  who  lived  wrtb 
deponent,  was  veputed  a  bastard  son  of  the  hlo 
lord  Altham,  which  deponent  refused  swcirin^. 
Deponent  further  said,  it  was  in  April  17SS 
J  antes  Annesley  was  taken  from  him. 

[Cross '  examined .  ] 

Being  askced  whether  if  he  had  Med 
upon  the  boy  to  be  lord  Altham's  son,  wbfs 
he  was  in  deponent's  bouse,  deponent  fredd 
have  clothed  him  in  on  old  ragged  miit- 
coat ;  says,  ho  did  believe  him  Is  be  M  Al« 
tham's  son,  yet  did  dothe  him  with  M 
oU  waistcoat,  and  would  have  dnoe  it  tboogh 
he  had  been  sure  that  the  boy  wae  a^ 
lord's  son ;  for  that  he  came  to  deponent  is  i 
very  poor  mean  way  from  Porcdl's,  juit  oit  tf 
the  small  pox,  having  the  red  marks  of  it  is  hh 
face ;  oays,  deponent's  own  son  is  dead.  Bcie| 
asked,  what4ie  oonjeotored  to  have  bes  Ibc 
occa8ion.of  the  hoy's  leaving  his  house ;  mfh 
he  coi^cotiires  the  boy  was  spirited  aoay,  sid 
still  believes  Jie  was  kidnapped ;  mys,  tbd 
Peter  Murphy ,thehoy  who  lived  with  dspoMiti 
after  Jemmy  went  away,  told  draooeot  be  kid 
been  oo  board  of  a  ship,  and  had  seen  ^ens^ 
Annesley  lamenting  and  crying,  tdat  bis  ttsele 
had  stole  him  away,  and  was  going  to  traii- 
port  him.  [The  counsel  for  the  defdulast  ob- 
serted,  tbatt  this  was  hearsay  only ;  to  vbkh 
the  counsel  for  the  plaintiff  answered,  that  ei 
deponent  was  asked  as  to  bis  belief,  he  w^l  M 
lelt  the  gmmid  and  reason  of  ft]  Deposeot 
being  asked,  if  he  afterwards  made  any  e^ 

Suiry  abont  tlie  boy,  or  took  any  tt^ps  in  n 
ivour,  up6n  hefaring  that  ho  was  taken  s^f 
by  fofco ;  Says,  he  fid  not,  the  ship  b^iog  g<^ 
immodiati^y  afterAturphy  kad  told  him  ofit; im 
ILS  to  the  boy's  right,  Says,  the  ptosecatioa  «  « 
woutd  liaVe  he^  at«ebd€!d  i^ith  trouble  tad  O- 
p^ftbce,  and  thei«  Irak  so  little  likelihood  of  ^ 
ponfen%'a  erer  seeing  the  Iftoy  again,  that  dg^ 
toent  thought  U  most  j)tudfent  hot  to  WgM> 


tiilMoHTany  fkrthcr  eSout  it.  Bein^ewj 
Why  !i6  did  not  itaiform  Arthur,  hte  stflj| 
Ang^teis^  «f  this  matter,  since  d^pMsal  dMil 
not  but  know  ibdit  the  earl  bad  such  a  haired 
ftr  thfe  Meifentone,  that  be  wonMhavimfl* 
«M  to  bmi<Mytewdliwwybt»fdkt|«^ 
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muk  m  pr^odloe  (»f  bit  ande ;  Mys.  be  h«}  nd 
aofMiDtanoc  with  eari  Arthvr,  nor  did  hekoow 
bow  mttten  flood  bctwcui  the  and  hrto  and 
pffHODtewrl*. 

Jehn  Broiert  swoni. 

Says,  he  knew  Mr.  Annesley,  and  saw  h\th 
ui  America  about  14  or  15  ^ears  a^o ;  that  de- 
ponent and  bis  brother  hannfl^  been  ridra^  out 
there  one  cold  morning,  fiiey  called  in  at  a 
bouse  that  was  open,  in  order  to  wajm  them  • 
selves ;  that  while  they  sat  at  the  fii^e  a  boy 
came  in  with  a  gun  and  a  dead  souirrel ;  that 
deponent's  brother,  in  discourse  with  the  boy, 
asked  him  what  countryman  he  was  ;  that  the 
boy  said  he  was  an  Irishman,  and  came  from 
tbe  county  of  Wexford ;  that  he  was  born  at 
Dunroaine ;  that  his  name  was  James  Anneslev ; 
and  that  he  was  lord  Altham's  son.  Says,  be 
told  them  be  was  a  senrant  to  the  master  of  the 
boose,  and  had  been  kidnapped  by  his  un6Te  ; 
•ays,  be  cannot  swear  to  Mr.  Annesley 's  face, 
bntthat  from  what  he  told  deponent  of  the  con- 
versation they  had  in  America,  he  belieyes  him 
to  be  tbe  person  he  saw  and  talked  to  there. 

Mr.  John  Ciffurd  sworn. 

Q»  Db  yoo  know  tbe  ptointiff  Mr.  James 
Annmkfj  ?  . 

O^urd.    Yes,  Sir. 

Q.  Did  yon  know  wlien  it  was  that  he  ar-^ 
lived  m  Enghrad  from  the  West-Indies? 

Gigw-d.  No,  Sir. 

Q,  Do  you  kaow  of  any  proseootion  carried 
en  affiinsltbe  plaintiff  by  tbe  defendant  for 
BMirMr? 

^he  question  is  objected  to  by  tbe  counsel 
for  the  defendant.] 

Mr.  Fiiz-Gihb^  of  coainel  for  tbe  plamtiiT. 
My  lord,  this  witness  is  brought  to  shew  that 
tbe  lord  Anglesea,  knowiw  that  llie  plaietiff 
elaiied  tbeestate>of  tbe  ramily,  as  son  and 
beir  to  the  late  lord  Altbam,  expended  vast 
•masof  moMy  on'a  proeeoation,  which  he  set 
OB  fool  against  him  ior  the  murder  of  an  oofbr- 
eoMUe  man  at  Stainee,  in  Middlesex,  though 
tbe  persoD  killed  stood  in  no  degree  of  relation 
to  my  lord  AoffleMa,  that  could  have  engaged 
bma  to  bsnre  taken  ep  tbie  matter ;  and  that  tbd 
lebrtions  of  tbe  deceased  being  conrinoed  that 
Ibe  killing  was  only  aeeidental,  had  intended 
a- very  slight  prosecution;  but  that  tbe  defen'> 
dant,  wbo  was  no  way  related  to,  or  acquainted 
wish  the  person  killed,  emploj^ed  a  solicitor, 
and  earrieo  on  a  severe  prosecuiion  against  Mr. 
ADDealey  at  a  veiy  greatexpence,  and  declared 
he  woaM  epeod  10,000/.  to  get  him  banged. 

It  will  anoappear*  that  while  he  laboured  to 
aoaviot  tbe  plamtilF  for  murder,  be  knew  the 
pereoAy  whose  death  gave  oecasioii  for  the  pro- 
aeeotion,  was  killed  by  aeeadent.  And  this  we 
apprabendto  be  a  cireumstaaoe  proper  to  be 
laid  before  the  jury,  to  shew  that  my  lord  An- 
clcaeai  eonscioos  of  the  plaintiff's  title,  took 
tbeae  metbodato  cut  bim  off. 

VOXi.  XVII. 


Mr.  lUardet,  (Baton  Stannatd,  esq.)  df 
oonnsel  for  tbe  defendant.  MUr  lord,  I  appre^ 
bend  that  the  eyidence  now  otfered  is  not  legal 
evidence  in  this  cause^  becaose  it  apperunns 
not  direcOy  to  it ;  it  is  d  collateral  thing.  It 
was  proper  to  shew  tbe  plaintiff  to  be  the  legi* 
ttmateson  of  lord  Altbam,  and  that  be  was  io^ 
titled  to  the  lands  ejected;  bat  to  produce  evi« 
denoeof  a  trial  in  Enalaiul,  is  rery  improper  | 
in  my  apprebensiout  this  is  no  evidence  in  tMi 
trial  of  ^ectmeati  The  taking  awdy  a  persen ^ 
and  secreting  htmr  after  tbe  title  accrues  to  bm^ 
is  a  material  ^eridenee  to  shew  that  he  cotrM 
pot  assert  hie  right  sooner ;  but  bow  is  tbe  ifr- 
dkstraent  of  a  man  for  this  murder,*  be  it  acci- 
dental or  not,  relative  to  this  cause  P  For  pen4» 
ing  the  Indictment,  it  was  no  faindraaee  to  hiflt 
to  put  ia  bis  daiffl  when  he  [deased,  and  to  a^ 
sert  his  title. 

This  cause  was  tried  in  Bnglsnd.  Can  you 
hare  all  the  witnesses  there  brought  before 
you?  Could  any  person  concerned  for  lord  An- 
glesea foresee  that  this  indictment  would  be 
mtroduoed  ?  And  therefore  my  lord  Anglesed 
could  not  be  prepared  to  hare  tbe  witnesses  of 
that  trial  here.  I  say,  it  is  not  proper  to  in- 
troduce it,  for  what  man  lit  ing  could  guard 
against  it  P 

This  evidence  is  offered,  as  I  apprehend,  to 
raise  a  presumption  ihat  the  plaintiff  is  the  te« 

Sitimate  son  of.  tbe  lord  Altbam,  because  tbe 
efendant  endeavoored  to  destroy  bim ;  and 
then  tbe  question  will  be.  Whether  snob  evi* 
denee  is  proper  to  be  admitted  ?  It  would  be  d 
qncstion  whether  any  improper  measure  fak^tl 
to  alfoct  tbe  Kfe  of  the  phitntiff  wotdd  be  evi- 
dence ;  but  where,  from  their  own  opening  the 
case,  it  does  appear  to  yonr  lordsfhip  nothing 
more  than  a  prooeedfng  according  to  the  re- 
gular and  open  course  of  tbe  law,  with  humble 
submiasioa,  that  in  this  case  or  any  ^ase  what- 
soever, ia  not  to  be  imputed  to  a  man  as  a 
crime.  As  they  state  it,  there  was  a  prosecu- 
tion for  murder,  whereas  the  killing  was  acci- 
dental, every  homicide  in  the  indictment  is  laid" 
murder;  and  if  there  was  a  prosecution  on  thiiT 
indictment,  is  it  m^  a  material  circumstance, 
that  this  indictment  must  have  had  tbe  sanction 
of  a  grand  jury  ?  Here  has  been  an  indictment^ 
is  all  that  they  have  said,  and  a  prosecution 
upon  that  indictment.  I  desire  yonr  tordship 
to  consider,  whether  my  lord  Annesley,  or  any* 
other  person,  might  not  have  carried  on  the 
prosecution?  Nothing  is  more  frequent,  in' 
murder«especially,  than  that  the  prosecution  \i( 
carried  on,  not  at  the  expence  of  the  crown, 
though  the  prMecuiion  is  in  the  name  of  the 
crown.  Will  it  not  then  be  a  matter  of  vtry 
great  conseqoence,  to  say,  that  this  shall  be 
imputed  to  a  man  as  a  crime,  and  affect  him 
not  only  as  to  his  character,  hut  his  fortune  f 
Your  lordship  cannot  judge  now  whether  or* 
lioc  this  proeecutiott  wa»what  they  would  make 
it  appear  to  be,  without  entering  into  the  merits 
Of  thecanse.  H<)w  can  it  appear  to  your  lord-' 
ehip  whether  this  was  a  real  murder,  or  the 
person  escaped  only  by  a  favourable  verdict  T 
4l 
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And  tberdbre  we  hope,  for  the  aake  of  evi- 
denoe,  that  it  may  nol  be  made  a  precedent  of 
in  other  cases. 

Seij.  Manh^lf  for  the  pUintilT.  My  lord, 
we  have  endeavoured  to  lay  before  the  jury  a 
apiritiDgf  away  of  the  now  lessor  of  the  plam- 
tiff,  at  a  time  when  he  was  extremely  youngf, 
not  capable  of  asserting  his  right,  and  with 
a  fiew  of  puttinj^  him  out  of  the  way  of  e?er 
assertmg  that  right.  We  now  come  to  offer 
evidence,  to  shew  that  the  malice  of  the  de- 
fendant did  not  rest  there ;  that  aAer  he  had 
actually  caosed  him  to  be  transported,  the  lessor 
of  the  plaintiff,  at  his  return,  unfortonately 
killed  a  man;  what  we  now  propose  to  lay 
before  vour  lordbhip  and  the  jury,  is  the  very 
extraordinary  yaLti  that  the  earl  of  Anglesea 
took  in  that  trial ;  a  trial  wherein  he  was  not 
any  way  concerned.  When  the  witness  shall 
be  permitted  to  teH  you  what  expeoce  the  earl 
^as  at  in  this  nrosecntion,  it  will  strengthen 
that  evidence,  or  the  defendant's  spiriting  away 
the  lessor  of  the  plaintiff,  and  'shew  the  de- 


fendant's continued  design  of  removing  this 
gentleman  from  any  possibility  of  asserting  his 
birthright.  And  therefore  we  humbly  hope 
your  lordship  will  permit  us  to  go  into  this 
evidence;  and  submit  it  to  the  jury,  whether 
there  could  be  any  reason  but  one  ror  such  an 
nncommon  proceeding. 

Mr.  Hanpardf  fortne  plaintiff.  My  lord,  I 
apprehend,  that  every  matter  which  in  any  de- 
gree tends  to  shew  whether  the  plaintiff  was 
die  lawful  son  of  the  late  lord  Alibam,  or  no^  is 
proper  evidence  to  be  laid  before  the  jury. 
This  evidence  now  offered,  is  to  sheir  that  the 
jiresent  lord  Anglesea,  conscious  of  the  plam- 
tiff's  legitimacy,  undertook  the  prosecution  to 
take  awajT  his  life,  and  spent  great  sums  of 
money  in  it.  If  it  is  an  act  of  the  defendant's, 
it  is  proper  for  the  jury  to  consider,  quo  animo 
he  undertook  it,  whetoer  from  a  public  spirit  of 
justice,  or  a  private  view  to  take  away  the  life 
of  this  rival  to  bis  estate ;  for  every  act  of  the 
defendant  that  can  give  light  to  the  jury  of  the 
opinion  that  my  lord  himself  bed  of  the  plain- 
tiff's right,  is  proper  evidence  to  be  offered  to 
them.  We  have  already  laid  evidence  before  the 
jury  that  we  apprehend  cleariy  shews  that  the 
iord  Anglesea  had,  several  years  ago,  spirited 
away  this  plaintiff,  to  prevent  his  asserting  his 
right  to  the  estate.  This  now  offered  is  a  fur- 
ther proof  o^'  my  kird  AngksKa's  opinion  con* 
oeming  his  right;  and  to  corroborate  that  evi- 
dence that  has  been  ahready  laid  before  the 
Coprt,  we  have  a  right  to  produce  it,  as  a  fur- 
ther instance  of  this  lord's  own  opinion,  that  it 
was  necessarv  for  him  tu  eome  at  his  )^  at 
any  rate.  The  question  is  not  now,  whether 
the  prosecution  was  just  or  not  ?  Whether  Mr. 
Annesley  was  guilty  or  not  of  the  m'urder 
charged  on  him  ?  He  has  been  acquitted.  1 
must  beg  leave  to  say,  if  he  had  been  found 
S[uilty ,  and  got  a  pardon,  and  came  to  seek  his 
right  in  tliis  Court,  my  lord's  carrying  on  the 
|>rosec«ition  might  have  been  imputed  to  a  aeal 
tor  juslioe ;  but  being  agquitted».there  is  room 


for  the  jury  to  consider,  whether  his  imalEmf 
was  not  owing  to  some  other  motive,  sad  smbi 
other  end  than  that  of  pojblicjostioe.  Tbeiii* 
ffle  question  is.  Whether  my. lord  Angkia, 
being  a  atranger  to  the  deceased,  bsosK  • 
voluntary  prosecutor,  for  the  death  of  t  ons 
who  stood  m  no  degree  of  relation  to  the  ft- 
mUy,  from  a  principle  of  justice,  or  to  gnli^ 
some  private  end  of  his  own  ?  It  migfat  hirt 
been  very  proper  for  lord  Anglesea  to  bsve  e^ 
pended  such  large  sums  of  money  in  praieeo- 
tion  of  justice,  had  he  been  any  wav  rdstad  l» 
the  deceased ;  but  as  he  was  not,  niscif«ad- 
ing  such  unusual  sums  in  a  prosecotioa  is 
ways  relating  to  him,  more  than  to  aav  olhs 
stranger,  argues,  that  it  was  to  answer  hit  fn- 
vate  ends,  by  securing  his  own  title  to  the 
estate,  if  he  could  prevail  to  have  the  plustiff 
found  guilty  of  murder.  If  we  were  goioglo 
charge  him  with  any  thing  that  might  isfolre 
him  in  any  sort  of  guilt,  the  objectioDi  night 
have  been  proper,  hot  as  we  are  not,  they  as 
carry  no  weight. 

X.  C.  Barom.  This  witness  was  prodittdls 
shew  that  the  prosecution  against  tbe  ^HMt, 
for  killing  a  man  at  Staines,  was  promoted  iii 
carried  on  by  the  d^eudant,  and  tt  hit  a- 
pence;  which,  as  it  vras  an  attempt  to  tiht 
away  the  plaintiff's  lifo,  hie  counsel  hsie  is* 
sisted  is  prosper  to  be  lud  before  tbe  jory,  m 
fnrther  proof  of  the  present  defondant's  diiCnit 
of  bis  own  title,  and  his  opinion  of  the  sov 
plamtiff's right:  and  thb has  been oflcredinlh* 
out  any  previods  evidence,  that  thedetediBt 
bad  been  convicted  or  proseeoted  for  the  m- 
lidons  prosecution  of  the  plaintiff,  or  dut  the 
Court,  oefore  whom  the  plaintiff  was  tried  Ar 
that  supposed  murder,  had,  by  say  id  tf 
theirs,  declared  their  opinion  that  tb«  pfwo* 
cotion  was  malicious,  as  is  IrcqueoU^  ^.^ 
ordering  the  piisonet  a  copy  of  lui  iadie^ 
ment. 

This  is  a  new  attempt,  and  were  i^M6<"*7 
for  me  now  to  give  my  opinion,  I  should  Ihim 
it  ought  not  to  be  admitted. 

The  prosecution  in  itself  was  not  oaltwH 
on  the  contrary,  it  is  the  duty  of  every  vm, 
especially  in  the  case  of  btood,  to  tus  €■• 
that  tbe  offender  be  put  upon  his  trill.  » 
therefore,  without  entering  into  tbe  nerili  w 
that  case,  the  motives  of  the  prosecoiifla  cm* 
not  appear ;  and  those  alone  can,  ui  my  spfi^ 
hension,  introduce  this  evidence  as  peraaeitlt 
the  matter  in  issae  in  this  oanse:  wbO|  wilh* 
out  going  farther,  can  say,  this  piutecsliiii 
though  lawful,  was  carried  on  witb  sa  »* 
lawful  intenUon  f  I  apprehend  the  Ooortaal 
jodge  whether  the  prosecotion  was  lirivolisi' 
oiaiiRioas,  unless  the  indictment  wis  tried  ^ 
again  here ;  but  as  it  is  a  matter  wertbjcf  de- 
liberate consideration,  and  this  trial  will  w 
another  day,  the  comisel  for  the  ptoiatiff  a^ 

Eroceed  to  some  other  evidence,  end  we,  vt 
e  insisted  on,  will  give  you  onr  opuioot  is  tht 
morning. 

Mr.  Baron  ilfoim<«fi^.  It  will  alwsytgtfo 
me  concern,  to  find  myself  vnder  a  asetM? 
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ofdoliTcriagftiiiddeii  and  immediate  opiniMi 
open  my  qoeitioD,  the  oontrmry  stdee  of  whiob 
•re  with  ecfoal  seel  oontended  ibr,  bv  ^ntle> 
men  of  such  figure  ei|d  character  in  toeir  pro- 
ftenen  ••  thoee  coocemed  io  the  present  caine : 
Ihat  GOBoern  must  he  extremely  increaeedi 
whenerer  1  ha? e  the  misfortune  to  diifer  in 
opiniony  either  from  my  Lord  Chief  Baron,  or 
my  brother  Dawson,  for  both  of  whose  opioiont 
I  bare  the  hiffhest  regard ;  and  slill  infinitely 
BMire  so  in  the  nreaent  cause ;  the  immense 
consequence  of  which  will  incline  me  to  hesi- 
tate eten  upon  such  points,  as  I  should  other* 
wise  be  most  extremely  clear  in.  I  shall  there- 
fipre  f  ery  gladly  avail  myself  of  that  opportn- 
nity^  which,  as  my  Lord  Chief  Baron  hath 
been  pleased  to  mention,  the  aiQoumment  of 
this  cause  will  afford  us,  of  giving  this  matter 
a  farther  consideration. 

,  Bot  my  present  opinion  is,  that  the  eridence 
now  offered  ought  to  be  admitted;  and  the 
ibundation  of  my  opinion  is  this:  Every  act 
dene  by  the  defendant,  which  bath  a  tendency 
t»  ahew  a  oonsciousoess  in  him  of  title  in  the 
of  the  plaintiff,  must,  I  think,  be  admitted. 


bejrond  all  controversy,  to  be  pertinent  and 
legal  evidence  in  the  present  cause :  I  think 
that  the  evidence  now  offered  hath  that^  ten- 
dency, and  consequently  is  proper  to  be  ad- 
mitted. 

This  evidence  of  the  proeecution,  in  my  ap- 
prehension, stands  ezacti  v  on  the  same  footing 
with  the  evidence  of  the  kidnapping ;  (against 
which  not  the  least  objection  was  attempted  by 
the  defendant's  counsel)  for  I  can  by  no  means 
enter  into  the.distinction  of  lawful  and  unlawful 
acts ;  which  seems  to  have  so  much  weight 
with  my  lord  chief-baron. 

That  unlawful  act  was  not  therefore,  in  my 
apprehennoo,  to  be  admitted  in  evidence,  he- 
cause  unlawful,  but,  because,  it  had  a  tendency 
to  ahew  such  a  consciousness,  as  I  have  dmo- 
liMied,  in  the  defendant :  and  if  the  carrying 
«n  the  prosecution  (which  must  be  admitted 
to  be  a  very  extraordinary,  though  lawful, 
act  of  the  defeudant)  hath  the  same  tendency, 
it  ought  npon  the  same  principle,  to  be  ad- 

Bfany  instances,  1  believe,  might  be  pot  of 
lawful  acta  done  by  one  party,  which  yet,  it 
eoMid  not  be  controverted,  would  be  legal  and 
material  evidence  for  the  other.  Ooe  instance 
oecun  to  me  at  present,  which  I  think  cannot 
hear  the  least  dispute.  Suppose  it  could  be 
proved,  that  the  defendant  bad  oflered  to  the 
Wsaor  of  the  phiintiff  a  considerable  part  of  his 
oatate,  or  a  large  sum  of  money,  to  compromise 
M»  very  sui^-~will  any  of  his  counsel  say,  or 
^aa  any  man  living  imagine,  that  this  would 
not  be  legal  evidme  in  the  present  cause? 
And  yet,  the  compromising  ofa  law-suit  is  not 
^y,  onivenally,  a  lawful,  but  is,  generally 
vpeakiog,  a  commendable  act 

Ctti  i<mo  hath  ever  been  esteemed  one  of  the 
otiongest,  and  most  mianswerable  arguments 
In  all  cases :  And  therefore,  the  fact  which  I 
J^vo  mentioiied,  would  be  not  only  legal,  but, 


in  my  apprehension,  onost  exceedingly  material 
evidence  to  be  left  to  the  jury ;  who  would  ha 
the  proper  judges  q.uo  antmo  such  an  offer  waa 
made. 

As  to  the  fact  now  offered  to  be  proved,  it  ia 
possible  indeed,  that  the  noble  lord  might  tako 
up  a  prosecution,  deserted  (so  far  as  appears) 
by  the  near  relations  of  the  deceased  (the  per* 
sons  most  likely  to  have  carried  it  on,  if  they 
had  thooght  Mr.  Annesley  guilty  of  murder) 
merely  out  of  a  poblic->Bpirited  regard  to  jus- 
tice; it  is  likewise  poesible,  that  hjs  motive  for 
engaging  in  it  might  be  an  interested  one^-n 
consciousness  of  right  in  that  person,  and  con- 
sequently that,  unless  that  person  could  be  pot 
out  of  the  way,  the  titles  and  estates  whioh  ho 
was  in  possession  of  would  be  insecure. 

I  think  the  jury  will  be  the  proper  judges 
upon  the  whole  evidence  in  this  case,  npon 
which  of  these  two  motives,  it  is  most  probable, 
the  defendant  acted :  and  that  therefore  tho 
evidence  of  that  ftot  ought  to  be  admitted,  and 
lefl  to  their  considoration. 

This,  I  say,  is  clearly  my  present  opinion: 
bot,  as  I  mentioocd  before,  I  shall  make  use  of 
the  opportunity  of.considering  it  fbrther ;  and, 
if  1  find  reason  to  think  that  I  am  at  present 
mistaken,  I  will  mention  it  to-morrow,  and 
shall  be  exceedingly  glad  to  change  the  opi- 
nion which  I  have  now  riven  for  a  better. 

tf  r.  Baron  Drnptotu  J  am  very  glad  that 
there  is  no  necessity  for  our  giving  our  opinions 
immediately  on  this  point,  I  shall  therefore  de- 
cline ^ving  any  positive  opinion,  as  we  have 
this  night  to  consider  of  it,  and  in  the  mean 
time  the  gentlemen  .on  both  sides  might  look 
into  the  cases  to  clear  it  up  to  the  Court.  Tho 
prosecution  here  is  agreed  to  be  a  lawful  act, 
and  is  not  immediately  relative  to  the  matter  in 
issue.  The  difficulty  with  me  is,  that  if  thia 
be  given  io  evidence,  a  jury  may,  from  a  law- 
ful act  not  immediately  relative  to  the  issue^ 
draw  an  unwarrantable  conseqoence. 

li^'the  act  were  unlawful,  it  would  un- 
doubtedly be  good  evidence,  there  conU  be  no 
other  way  of  accounting  for  the  party's  sub- 
jecting himself  to  lenl  pnnishalent:  but 
where  it  is  not  unlawfm,  it  may  be  dangeroua 
to  leave  the  intent  to  the  jury.  We  will  con- 
sider of  this  matter,  and  give  our  opinions  io  it 
to-morrow. 

The  Rev.  Mr.  AheU  Butler  sworn. 

Snys,  he  is  minister  of  the  parish  of  Tyn- 
tem  and  Owenduff.  That  he  has  known  Dnn- 
maine  these  several  yean;  says,  it  has  no 
church  in  it,  but  is  united  to  the  parish  of 
Owenduff;  and  there  is  no  book  kept  therein 
for  registenng  of  marriages  or  christenings. 

Joikua  Barton  sworn. 

Says,  he  knows  the  present  earl  of  Auglcsea, 
and  knew  the  late  lord  Ahham  very  well,  and 
has  been  oflen  in  his  company  and  eat  aud 
drank  with  him.  One  particular  night  depo- 
nent was  in  his  company  at  Inchioore,  and  did 
not  part  from  him  till  about  fbur  o'clock  m  th^ 
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morninfif ;  "an^  deponent  remembers  be  aiAced 
my  lord  to  this  purpose :  My  lord,  would  yon 
be  angary  with  me  if  1  sboaid  ask  yoar  kirdlhip 
a  question;  and  bis  lordship  said,  he  would 
not  take  it  amiss.  Whereupon  deponent  asked 
hfis  lordship,  Pray,  my  lord,  is  the  little  boy, 
that  runs  aoout  the  streets  of  Dublin  in  such  a 

Sor  condition,  your  lawful  son,  or  a  bastard  ? 
y  lord  answered.  That  James  Annesley,  that 
|K>or  boy,  is  my  lawful  son  by  my  wife.  And 
added,  that  he  conld  not  keep  the  boy  at  home, 
because  of  the  woman  be  kept.  8ays,  my 
lord  at  that  time  had  a  pension  from  the  crown, 
and  was  needy  enough.  *Tis  true,  he  kept  a 
pack  of  hounds,  but  one  hound  was  ready  to 
eat  the  other.  That  deponent  kept  a  farm  and 
lived  at  Island-bridge ;  that  tlie  Iwy  used  to  be 
«p  and  down,  and  lie  in  the  ditches  near  fn- 
obtoore,  waiting  to  get  a  bit  from  the  senrants ; 
and  deponent  saw  the  boy  about  two  years  be- 
fbre  my  lord's  death,  and  often  tnpplied  him 
with  meat  and  drink, 

[Cross-e»miined,] 

BaiojP  asked  if  ever  deponent  put  my  lord  in 
mind  of  the  boy  afterwards ;  says,  he  did  not 
think  it  so  right,  as  it  was  mote  properly  his 
lordship's  own  business.  Being  asked,  how  he 
came  to  ask  his  lordship  if  the  boy  was  bis 
lawful  son  ;  says,  because  he  doubted  it,  from 
his  lordship's  taking  so  little  care, of  him; 
says,  it  was  4  o'clock  in  the  morning  when 
they  parted,  the  time  depoueot^  spoke  to  him 
about  his  son,  for  deponent  tookea  at  the  hoor 
when  be  came  home ;  says,  that,  if  my  lord 
oouM,  he  wonid  nerer  let  oorapany  go  away 
from  him  till  the  morning.  Being  asked  if 
they  wei-e  drunk  that  morning  when  they 
parted  ;  sajjrs,  deponent  was  not  drunk,  for  that 
he  remembers  his  coming  home  well  enough, 
and  particularly  through  what  field  he  came ; 
and  says,  my  lord  was  so  sober,  as  to  wait  upon 
deponent  to  the  door  when  he  came  away. 

Thus  ended  the  fimrth  day's  examination  of 
the  plaintiff's  witnessss,  about  7  ^o'ck>ck  on 
Tuesday  night  the  I0ih  of  November,  and  the 
Court,  by  the  like  consent  as  of  the  night  be- 
fore (which  was  likewise  signed  by  the  par- 
ties, and  their  respective  attornies,  and  read  in 
open  court)  adjourned  to  the  next  morning  at 
10  o'clod^. 


W€4ne$dfijf^  November  10. 

The  counsel  for  the  plaintiff  proposed  to  ex- 
amine Mr.  John  Giffard  to  what  he  had  heard 
the  defendant  say  concerning  the  lessor  of  the 
plaintiff,  and  his  title ;  and  being  called  upon 
to  open  the  nature  of  thai  evidence ; 

Mr.  Harward,  of  counsel  for  the  plaintiff, 
spoke  as  follows:  Mv  lord,  the  conversation 
Mr.  Gifibrd  bad  with  for^  Angfesea  was  to  this 
purpose:  Mr.  Giffard  is 'an  a|torney  of  ;'epota«' 
tion  in  Eoffland,  ^nd  as  such  has  been  twenty 
years  or  tnereabouts  employed  by  this  noble 
jsarl  in  bis  business,  as  he  bad  occatioo  for  him. 


I  When  imr  unftiPtiimrta clittt  wwtabatrisin 
tbeOtd  Bailey,  tbat  was  the  time  lasi  Aaglon 
had  greatest  oocaaion  for  this  Mr.  Gifard ;  ml 
it  wtll  appear  to  youv  lordship  that  lord  Aagls* 
sea  disclosed  his  intentkms  to  him  in  thisMU- 
ner:  <M  am  advised  that  it  is  not  pvudmit  for  M 
to  appear  publicly  in  the  praaaoutioa,  but  I 
would  give  10,000/.  to  have  him  bangsd.  Hr. 
Jans  my  agent  shall  always  lUtend  yon.  I  aa 
in  ffreat  distress ;  I  am  worried  b^  my  wifo  is 
Irdand  ;  Mr.  Charles  Annesley  is  at  law  wiA 
me  for  part  of.  my  estate,  and,"  says  hs,  *<  if  I 
eaiTnot  hang  James  Annealey,  it  is  bsinr  kt 
me  to  quit  this  kingdom  and  go  to  Fianee,  ml 
let  Jemmy  have  his  right,  if  ne  will  rssiit  ■• 
into  Prance  3,000/.  a-year ;  I  Will  Isam  FnoA 
before  I  go." 

Mr.  Daly,  of  counsel  for  the  defendant,  4* 
jects  to  Mr.  Giffard's  being  examined,  Mass  si 
an  attorney  he  was  to  keep  the  secrstisf  Ui 
olient,  and  if  lie  is  a  gentlemao  of  charaeter,  hi 
will  not,  and  as  an  attorney  he  ought  ait  U 
disokMo  them ;  and  cited  the  case  of  CaMsisi 
Picker(pg,  1  Vent.  197. 

Seij.  Marthally  for  the  defendant  BotiTia 
attorney  will  voluntarily  con»eanddiselsisi>y 
secret,  lie^nght  to  bo4ieard. 

Mr.  B/afte,ofcounselforthedefeiidsit.  U 
attorney  or  solicitor  might  net,  nor  is  he  eaa- 
pellable  to  disclose  the  secrets  of  his  climl; 
this  is  a  privilege  inherent  in  the  oiios  cf  a 
attorney  or  solicitor :  but  as  this  privilegshai 
its  source  in  a  public  oenaidention,  I  iMli 
with  submission  to  better  judgOMOt,  iosiit  tkit 
this  ekemptive  privilege  is  not  merely  asi 
solely  tlie  privilege  of  the  solicitor  or  attsmiy, 
but  is,  in  law  and  reason,  the  right  and  privifci|i 
of  the  client.  Formerly,  persons  iovwvstf  ■ 
contests  and  litigations  appeared  in  eooft  f9* 
sonally,  and  pleaded  and  enibroed  thdrseim 
demands  and  respective  defences,  and  befiad 
all  doubt  retained  some  secrets  nnrev«U| 
hilt  when,  from  an  inevitable  variation  of  ibis^ 
an  increase  of  trade,  and  an  exuberaoes  sf  ifi- 
lence,  legal  altercations  became  innanenme, 
then  it  became  necessary  to  employ  sthwitt 
represenlf  the  parties  engaged  ;  diese  pmai 
are  denominated  attornies  or  aolidton^  md 
they,  in  the  nature  of  things,  must  vnwMf 
be  trusted  with'  the  moat  retirsd  and  secnt 
thonghts  and  aetions  of  their  employers,  art 
only  with  respect  to  suits  aclnally  histiMid^ 
but  also  with  regard  to  suits  threatened  sr  ie* 
tended  to  be  commenced ;  fer  a  persea  Be* 
naced,  if  directed  by  prudence,  will  ke  c» 
ducted  by  vigilance  anu  caution,  equally  ••■ 
attacked  ;  therefore  it  is  absohilely  neecawy 
to  extend  this  privilege  to  the  cNcnt,  and  all 
restrict  it  entirely  to  Uie  solicitor,  espedsl|f  •• 
there  may  be  some  of  that  profession,  whe«e- 
not  be  supposed  to  he  actuated  by  soeb  pdao- 
ples  of  honour  and  virtue,  as  an  ofliss  ef* 
gr^t  confidence  requires ;  I  mean  tht  ^M 
now  proifuced  to  be  a  witness  for  the  P«"1'J 
The  case  of  lord  Say  and  Seal,  in  MaccMdA 
Reports,  I  think,  ia  an  authority  in  point 

Mr.  Becofiiffr,  ftr  the  defend^.   Bfyhl^ 
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forroeriy  peratNis  apMrad  io  owirt  Hiemselvet ; 
bot  as  bamneM  inmtiplied  and  beeane  more 
intricate,  and  titles  more  j^erplexed,  beth  the 
dlifltaaoe  of  places,  and  the  nraltiplicitv  of  bosi- 
oesi,  mideitabaoltttelT  necessary,  that  there 
shoiild  be  a  set  of  people  who  should  stand  in 
the  place  of  the  suitors,  and  these  persons  are 
eaMed  attomies.  Since  this  has  been  thooffht 
necessary,  all  peoplennd  all  courts  ha?e  looked 
upon  that  confidence  between  the  party  and 
attorney  to  be  so  great,  that  it  would  be  de- 
itractive  to  aV  bnsiness,  if  atlomies  were  to 
dlsdeee  the  bMness  of  their  clients.  In  many 
<naeo  men  hold  their  estates  widboat  titles ;  in 
others,  by  snch  titles,  that  if  their  deeds  could 
be  got  out  of  their  bands,  they  must  lose  their 
fortunes.  When  persons  become  purchasers 
fof  fnhiable  considerations^  and  get  a  deed  that 
makes  against  them,  they  are  not  obliged  to 
diselose  whetber  they  have  that  deed.  Now, 
If  an  attorney  was  Io  be  examined  in  erery 
case,  what  man  wonM  tmst  an  attorney  with 
tbe  secret  of  his  estate,  if  he  sbonM  be  per- 
mitted to  offer  himself  as  a  witness  f  If  an  at* 
tomey  had  it  in  his  option  to  be  examinedf 
Ihore  woald  be  an  entire  stdp  to  bminess  ;  no- 
body would  trust  an  attorney  with  the  state  of 
bisaiaiss. 

The  reason  why  attomies  are  not  to  be  cxa- 
mineil  to  any  thing  relating  to  their  clients  or 
tMr  %ifiurs,  «s,  beoanse  they  would  destroy  the 
oonfidence  that  is  necessary  to  be  preserred 
between  them.  This  confidence  between  the 
employer  and  the  person  employed,  is  so  sacred 
a  Cbiag,  that  if  they  were  at  liberty,  when  the 
present  cause  was  over  that  they  were  em- 
plo3^  in,  to  give  testimony  in  ftivonr  of  any 
eclier  person^  it  would  not  answer  the  end  for 
which  it  was  institated.  The  end  is,  that  per- 
ions  with  safhty  may  siibstitote  othersin  their 
mom' ;  and '  therefore  if  you  cannot  ask  me, 
yon  cannot  ask  that  man  ;  for  every  thing  said 
to  him,  is  as  if  I  had  said  it  to  myself,  and  he 
is  not  to  answer  it.  Now,  the  question  will  be, 
for  whose  sake  it  was  institated  f  Be  sure,  lor 
the  sake  of  the  person  employing  him.  Who 
tben  has  the  option  that  be  should  be  examined  ? 
Why,  the  employer;  because  otherwise  it 
WMHd  bo  in  vaiu  to  fix  a  confidence  in  persons, 
if  that  person  was  at  liberty  on  any  account,  to 
shake  bim  off,  and  say.  While  I  was  employed 
bgr  yoQ,  it  was  not  in  mr  option  to  disclose  it, 
but  now  that  I  am  not,  f  will- unravel  all.  As 
it  was  for  the  sake  of  the  empb>yer  that  attor- 
aias  were  instituted,  they  cannot  in  civil  suits 
become  witnesses  without  the  consent  of  the 
•mptoyer ;  therefore,  I  submit  it,  whether  the 
option  Is  in  the  attornev  or  in  the  person  who 
ia  the  employer;  and  if  In  the  employer,  as  I 
tbink  it  must  be  both  for  his  safety  and  advan- 
tage, the  attorney  neither  can  nor  ought  to  re- 
veal what  is  entrusted  to  hiro.  In  pleading,  it 
is,  *  ponit  in  loco  suo  attomatom,'  tb^  attorney 
is  as  himself.  And  it  is  contrary  to'  the  roKw 
of  naturnl  justice  and  equity,  ttat  anjr  man 
sboold-  betray  himself,  i  apprehend  it  is  not 
piaterial  whether  this  ba  a  turpk  eatuam  not ; 


as  this  man  was  employed  by  my  l^rd  Angle* 
sea,  he  can  be  asked  no  other  questions  than  my 
lord  Anglesea  himself. 

My  lord,  1  must  submit  it,  whether  an  attor- 
ney's testimony  shouM  ba  received,  although 
he  offers  to  give  it  ?  And  in  the  next  place,  1 
submit  it,  whether  this  kind  of  testimony 
in  this  criminal  case  ought  to  be  received  f  ft 
would  be  very  littfe  satisfaetion  to  a  client  to  be 
put  to  a|)ply  to  the  Court  fi>r  an  atteobmeat 
against  this  person  who  offers  to  lay  his  evidence 
before  the  jury,  if  bis  testimony  could  be  rC' 
ceived.  I  apprehend  that  person  is  in  thtt 
place  of  the  client,  and  as  be  entrusts  bIm  with 
secrets,  he  is  not  to  disclose  them  without  his 
leave  ;  and  if  he  should  diselose  tfiem  out  of 
court,  an  action  of  deceit  lies  against  him.  And 
though  an  attorney  should  not  insist  upon  Ms 
priv&ge,  yet  it  is  m  the  power  of  the  employer 
to  insist  upon  that  privilege,  and  to  say  he  k 
the  person  entrnsted  with  his  secrets.  Now, 
in  this  ease  it  is  much  stronger,  fyr  here  it  to 
said,  that  he  is  employed  by  my  h>rd  Anglesea. 
Now,  if  that  party  cannot  disclose  those  se- 
crets in  a^vil  case,  he  ought  not,  finr  a  stronger 
reason,  in  a  crlmiwd  case ;  because  that  to 
'  subjecting  his  client  perhaps  to  a  criminal  prsk 
oecntion. 

Mr.  £tfc,  of  counsellor  the  defendant.  My 
lord,  if  the  attorney  confess  judgment  upon 
record,  it  shall  bind  the  contuor,  tbdugh  dona 
without  warrant ;  and  the  reason  w,  tnat  the 
attorney  appearing  for  the  party  is,  since  tt^e 
statute  of  Merton,  considered  as  the  party 
himself.  If  then  the  attorney  and  party  are 
considered  as  one  person,  why  shall  the  one  be 
effered  to  be  examined  in  this  cause,  when  the 
other  cannot  ? 

Serj.  Marshail,  1  do  adroit  in  some  cases  tbb 
attorney  onght  not  to  be  permitted  ta  disdosO 
the  secrets  of  his  clients ;  but  that  most  be 
where  the  confidence  was  necessary  and  law- 
M :  but  here  the  trust  was  nnlawnti,  and  the 
attorney  could  not  conceal  it  without  breach  ttf 
his  oath,  as  an  attorney,  which  was  to  do  right 
to  all  men.  This  was  a  criminal  secret,  that 
was  not  duly  to  affect  the  plaintiff's  nroperty 
and  life,  but  also  to  acquire  a  title  in  wnicn  the 
public  were  interestea  ;  so  that  it  became  tba 
duty  of  the  attorney  to  disclose  it 

Uoon  which  the  Lord  Chief  Baron  desired 
to  asK  Mr.  Oiffard  a  few  questions,  and  he  was 
called  up  accordingly. 

Mr.  John  Giffard  swora. 

Q.  Are  you  an  attorney  of  any,  and  what 
court  P — A,  I  am  an  attorney  of  the  Common 
Fleas  in  England,  and  a  solicitor  of  the  High 
Court  of  Chancery,  and  sworn  and  admitted  as 
such  by  virtue  of  the  act  of  parliament. 

Q.  tXd  you  know  the  defendant  the  earl  cf 
Anglesea? — A.  Yes. 

Q.  Were  you  ever  agent  or  solibitor  for  him  ia 
any,  and  what  cauas  f— ^4.  In  the  year  179f  i 
ford  Anglesea  employed  me  to  assist  him  on  A 
particular  occasion  to  make  his  defence. 

0.  Name  the  partiet.<-';i.  Ho  was  prooe* 
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.  eotedy  the  king  agfttnst  bins  ac  Ricbtrd  AsBet- 
iey,aq. 

'  Q.  Were  you  employed  in  any  other  cause  ?•— 
jf .  In  the  year  1731B,  the  same  year  when  an  ac- 
tion was  wrought  against  him  at  the  suit  of  one 
Creorge  Risden.  But  from  the  year  1722, 
until  he  became  earl  of  Anglesea,  I  never  heard 
«f  him.  In  the  year  1737  I  met  him  in  Lon* 
•don,  and  he  desired  roe  to  solicit  an  affair  be- 
tween him  and  his  countess  that  lived  at  fiid- 
^iford. 

Q,  Name  the  next  cause.— >!.  Between  the 
jrtffht   honourable    Maurice    Thompson  lord 
Haversharo,  and  the  earl  of  Anglesea. 

Q,  The  next. — A,  I  was  concerned  in  ano- 
ther>  the  same  year,  and  attended  it,  (it  is  very 
well  known  through  the  Houses  of  Lords  and 
Commons  m  England)  in  order  to  throw  a  Bill 
4>ttt  of  the  House  of  Commons,  for  the  ezem- 
plifving  the  late  earl  of  Anglesea's  will. 

Q.  Go  on. — A,  1  was  likewise  concerned  in 
,M  particular  cause,  between  mv  lord  Anglesea, 
in  the  year  1741,  and  one  Mrs,  Simpson  of 
this  place;  and  have  also  sued  out  seferal 
writs  out  of  the  Court  of  Comnoon- Pleas,  at 
the  suit  of  my  lord  Anglesea,  against  ona  Hen* 
jdannn  a  Quaker. 

Q.  Goon.— il.  I  likewise  was  employed  by 
lord  An^^lesea  in  a  cause,  wherein  his  lordship 
was  plaintiff,  and  one  Racbael  Cooper  was 
defendant. 

Q.  Go  on.— il.  1  issued  out  writs  against 
Henderson,  at  the  suit  of  one  Banks,  by  lord 
Anglesea's  directions. 

Q.  Go  oor. — A,  I  was  sent  for,  and  com- 
manded by  him  to  solicit  and  carry  on  a  pro- 
Kcution  against  the  plaintiff  Mr.  Annesley. 

Q.  Ha?e  you  bc«n  retained  as  agent  or 
solicitor  for  the  earl  of  Anglesea,  in  any  other 
causes  withm  these  three  years  ? — A.  I  do  not 
know;  some  frifolous  thing  might  have 
slipped  mv  memory,  but  I  was  not  concerned 
in  anv  otner  cause,  since  the  prosecution  of 
Mr.  Annesley. 

Q.  Name  the  time  when  you  were  retained 
by  the  earl  to  prosecute  that  murder.— il.  The 
second  day  of  May,  1742. 

Q.  The  conversation  that  passed  between 
you  and  my  lord,  to  which  you  are  now  pro- 
duceil  as  an  evidence,  was  it  before,  or  aller, 
that  time  ? — A>  There  were  several  declarations, 
some  before,  and  some  after.  The  conversa- 
tions were  from  the  7th  of  December  1741,  to 
the  time  of  Mr.  Annesley 's  being  discharged  at 
tbeOld-Baifey.  -^         "• 

Q.  When  was  the  bill  of  indictment, found 
against  Mr.  Annesley  ?—jl.  The  bill  was 
|bund  in  June,  and  he  was  admitted  to  bail  in 
July  sessions,  1748. 

(2.  On  what  day  is  the  murder  laid  in  the 
indictment  ?— ^.  On  the  first  of  May,  1748, 
the  15th  year  of  the  present  king. 

Q.  Were  you  agent  or  solu^tor  for  lord 
Anglesea  at  the  time  that  the  conversation 
pai»ed,  before  the  8d  of  May?— J.  Not  for 
the  cause  of  Mr.  Annesley. 

Q.  Were  not  the  other  causes  subsistuig  ?— 
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A,  The  causes  were  tm  writs  which  vtn 
never  executed. 

Q.  I  desire  you  may  answer  directly,  «hs> 
ther  the  conversation  before  the  2d  of  Nay  wm 
not  on  some  afiair  in  which  my  lord  AogtcMi 
consulted  and  advised  with  you  ss  his  s^ 
or  solicitor,  designing  to  employ  yoo  ia  that 
affair  f — il.  No,  my  lord,  it  was  not ;  for  I 
did  not  ex()ect  to  be  enoployed  by  him  afaia, 
he  having  employed  MTr.  Geoige  Garden  aa^ 
Mr.  Adam  Gordon. 

Q.  Name  tbepeople.— ij.  Mr.  GardoiaBd 
Mr.  Gordon.  They  are  attomies,  they  are 
partners,  and  I  received  my  instroctioBS,  is  a 
great  part,  from  them ;  my  lord  ordered  nMla 
take  directions  from  them,  and  I  haveiostrao- 
tions  under  Gordon's  own  hand- writing. 

Q.  Had  my  lord  Anglesea  those  oanfflm- 
tions  Willi  you  relative  to  the  plaintiff,  betwwi 
the  7th  of  December  and  the  2d  of  May,u 
intending  to  employ  you,  or  not  7— it  I  neitr 
was  employed,  nor  intended  to  be  employe^ 
in  any  smt  for  or  against  him,  doriiig  thil 
time. 

Q.  When  did  you  first  receive  inatractiasi 
from  Garden  and  Gordon  f— J.  In  a  week 
after  the  first  of  May. 

Q.  Had  you  any  instructions  from  thcB» 
except  what  were  relative  to  the  Drosecotias, 
in  relation  to  the  plaintiff  ?—>^  m ;  as  ia- 
structioDS  but  what  were  relative  to  the  pm^ 
cution. 

Q.  Did  you  charge  lord  Anglesea  with  ai^ 
term  fees  in  the  year  1741,  relatif  e  to  paitiodar 
am'ts?— il.  I  believed  I  chaxged  10t.Uftr 
lord  Haversham'a  auit. 

Q.  In  what  term  did  you  charge  it?— i.  I 
find  that  cause  was  in  the  vacatioB  betweoi 
Hilary  and  Easter  term,  and  was  coadaM 
before  Eaater  term  came.  It  waa  depcate 
in  Hilary  term  1741,  and  was  csndaM 
before  the  next  term. 

Q.  Was  it  dependmg  for  any  time  hdm 
Hilary  term  ?— The  boning  of  it  was  the 
20th  of  January,  the  easoign  day  before  ffi^ 
lary  term. 

U.  Were  yon  concerned  for  kird  Aa^eaea 
fitim  the  latter  end  of  November  to  the  bcgis- 
uing  of  January  1741  ?— il.  1  was  cqbcsm 
in  issuing  out  some  writs. 

Q.  And  do  not  you  think,  if  any  sait  W 
depended  upon  them,  yon  would  have  kffl 
concerned?— X  I  do  not  know  but  I  might 

The  Witness  goes  off  the  table. 

Mr.  Prime  Sujeant^  (Anthony  Malone,  t^) 
for  the  defendant.  An  attorney  shall  not  diideea 
any  thing  whatsoever  in  a  collateral  i|aeslios, 
that  shall  affect  the  property  of  the  cfieat^ 

*  In  the  «  Trial  at  Bar,"  ^cc  the  feUosur 
epeeches  are  inserted  after  this  of  Mr.  M>* 
Serieant: 

X.  C.  B*  One  Mr.  Trevcwr,  au  Attsiaiyj 
was  attached  in  this  court,  in  the  c*^se« 
Magill  againat  Savage,  though  he  P^f*^ 
tha^  as  an  attorney,  he  ought  not  to  discwa 
his  client's  secrets. 
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Serj.  TitdaU,  for  the  phuntiir.  Mv  lord, 
w«  fHTopow  to  examine  to  no  (act  whicn  came 
to  his  Knowledge  at  an  attorney,  in  any  suit 
in  which  ha  waa  employed  Ibrlord  Angleaea: 
bat  be  dedaiea  be  never  was  employed  in  any 
•nit  rdating  to  the  leaser  of  the  plaintifr,  nor 
WIS  even  intended  to  be  employeil  in  any  suit 
letetiog^  to  tbia  trial.  We  hope,  therefore,  we 
are  proper  to  give  in  evidence  several  declara« 
tioasiiid  conversations  lord  Angiesea  bad  with 
the  witness  concerning  the  lessor,  bis  title  to 
this  estate,  and  the  necessity  he  apprehended 
himself  under  of  putting  him  oat  or  the  ^t^y  ftt 
that  time.  We  ^o  not  propose  to  examine 
him  aa  to  any  facts  relating  to  the  prosecution 
of  that  snit  m  which  he  waa  then  employed ; 
wa  desire  only  to  examine  him  aa  to  the  con- 
versations with  lord  Anglesea  concerning  this 
CBOse;  and  1  apprehend  we  have  nndooMedly 
a  right  to  examine  him  as  to  these  points. 

]  cannot  say,  but  the  gentlemen  on  the  other 
side  have  |[ood  reason  to  oppose  this  evidence, 
which,  if  It  appears  in  the  manner  we  are  in- 
structed it  will,  must  be  an  evidence  of  |[reat 
weight    I  shall  first  beg  leave  to  consider, 
whraier  an  attorney  may  be  examined  to  any 
matter  which  came  to  his  knowledge  as  an 
attorney.    If  lie  is  employed  as  an  attorney  in 
any  unlawful  or  wick^  act,  bis  duty  to  the 
public  obliges  him  to  disclose  it;  no  private 
oUigations  can  dispense  with  that  universal 
one,    which  liea   on  every  member  of  the 
society,  to  discover  every  design  which  may 
be  formed,  contrary  to  the  laws  of  the  society, 
to  destroy  the  pubric  wellare.    For  this  reason 
I  apprehend,  that  if  a  secret,  which  is  contrary 
to  the  public  good,  such  as  a  design  to  commit 
treason,    mnnler,   or  perjury,  comes  to  the 
knowledge  of  an  attorney,  even  in  a  cause 
.wherein  he  is  concerned,  the  obli^tion  to  the 
public  roust  dispense  with  the  pnvate  olitiga- 
tiOD  to  the  client :  but  in  this  case  the  witoess 
proposed  to  be  examined  was  not  attorney  to 
t4ie  defendant  in  any  case  relative  to  his  testi* 
snony.    And  the  secrecy  of  the  attorney  is 
necessary  to  the  client  in  that  cause  only,  for 
the  carrying  on  of  which  he  is  under  a  neces- 
sity to  entrust  htm.    For  this  reason  I  affrt'e, 
tbat  whatever  is  communicated  to  him  from 
that  oeceasity  ought  not  to  be  disclosed,  even 
in  a  future  cause,  wherein  he  is  not  concerned ; 
but  aa  the  client  is  not  obliged  to  entrust  his 

Counulfor  the  Defendant.  That  case  was 
wcry  different  from  the  present  one. 

Mr.  TVevor  was  required  to  answer  (upon  a 
bill  filed  against  him)  what  the  substance  of  a 
vrill  waa,  which  it  appeared  he  bad  formerly 
copied. 

•He  pleaded,  it  ia  true,  that  being  attorney 
for  Mr.  Savage,  bs  ought  not  to  disclose  the 
•ecreta  of  bis  client.  But  it  appearing  to  the 
Court,  that  he  was  but  about  fourteen  years  of 
mf(e  when  he  copied  the  will,  and  was  not 
th«n  ao  attorney,  an  attachment  was  granted 
sigwjnst  him,  to  compel  him  to  disdose  what 
was  raqnirad  of  him. 


attorney  with  any  of  hia  secrets,  but  such  only 
aa  are  relative  to,  or  may  be  uaefiil  for  carrying 
on  the  cause  in  which  he  is  employed ;  if  he 
trusts  him  with  any  nurttcr  foreign  to  that, 
even  during  the  time  that  he  is  employed,  with 
any  matter  which  waa  not  necessary,  or  any 
way  material  to  the  cause  dependmg,  he  m 
not  obliged  to  conceal  it. 

I  beg  leave  to  say,  aa  there  was  no  nrromitj 
upon  Uie  client  to  entrust  him  with  it,  aa 
mutually  there  can^  be  no  obligation  upon  the 
attomey  to  conceal  it;  for  as  the  only  obliga- 
tion which  lies  on  the  attomey  to  aeeiecy, 
arises  from  the  necessity  of  confidence  between 
him  and  his  employer,  from  the  necessity  the 
client  must  be  under  to  entrust  him,  it  cannot 
extend  to  any  caae  where  that  confidence  waa 
not  necessary,  where  the  client  was  not  under 
such  a  necessity.  If  this  be  admitted,  the 
matters  we  propose  to  examine  to  are  quite 
foreign  to  those  suite  in  wbidi  the  witoess  waa 
employed  for  the  defendant  My  lord  Anglcaea 
was  indeed  under  a  necessity  of'^entrusting  him 
with  all  the  evidence  that  he  thought  necessary 
fbr  the  prosecution  carried  on  against  the 
plaintifl^  in  England,  and  the  attomey  is  under 
an  obligation  ot  concealing  that  evidence :  but 
was  he  under  a  necessity  oftelUug  Uie  attorney 
he  wanted  to  put  this  man  out  of  the  way,  or 
that  he  was  entitled  to  hb  honours  and  estete? 
This  was  a  secret  he  ought  in  prudence  to  have 
kept  within  his  own  breast,  and  not  to  have 
discovered.  This  waa  a  secret  not  necessary 
to  be  communicated,  and  therefore  not  to  be 
concealed. 

Upon  these  principles,  therefore,  I  should 
submitit  to  your  lordship,  that  we  must  be  at 
liberty  to  examine  Mr.  Gifiard  as  to  those  con- 
versations which  were  no  way  relative  to  the 
.matter  in  which  he  was  then  employed  by  the 
defendant,  and  which,  if  true,  as  they  are  re- 

{iresented  to  us,  import  a  design  contrary  to  all 
aws  of  nature  and  society. 

Mr.  Walih,  for  the  plaintiff.  I  do  admit 
that  an  Attorney  shall  not  be  examined  to  any 
fact  disclosed  to  him  by  his  client  aa  an  attorney, 
relative  to  a  cause  wherein  he  was  employed; 
because  a  client  must  of  necessity  entrust  the 
secrete  of  his  title  to  his  attorney,  to  enable 
him  to  conduct  his  suit ;  and  therefore  the  at- 
torney stends  in  the  place  of  his  client,  who 
cannot  be  examined  aa  a  witness  against  him- 
self. But  this  rule  can  never  be  extended 
either  to  a  case  where  the  matter  was  not  com- 
municated to  him  aa  a  secret,  in  the  cauaa 
wherein  he  was  employed,  or  before  he  waa 
employed  as  attorney  in  that  cause ;  because 
there  the  client  was  not  uniler  any  necessity  of 
disclosing  the  fact  to  him;  and  if  it  were  other- 
wise, this  inconvenience  must  happen,  that  no 
attorney  could  ever  be  a  witness  against  a 
person,  if  he  ever  happened,  upon  any  occa< 
sion  whatsoever,  to  oe  his  attorney.  The 
question  then  is,  whether  the  fact  to  which  we 
want  to  examine  Mr.  Oif&rd  was  communi- 
cated to  him  by  lord  Anglesea,  as  his  lordship's 
attorney,  or  not  T  or  whether  he  was  actually 
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aroploved  by  him  id  the  proaecotiao  of  Mr. 
ADDattey»  at  the  tirn*  th«  discourse  we  woulil 
ezamine  him  to  happened?  It  is  true,  Mt» 
Gi£kx4  had  been  attoraey  to  lord  Asgleoea  in 
seferal  sttite  before  tbis  eonvertatioD  bappeaed ; 
but  be  cpttid  not  be  at  tbat  time  employed  in 
tbe  proeecutioB  of  Mr.  Auaesley ;  because  it 
appears,  that  this  discourse  bappeaed  before 
the  coroner's  inquest  sat,  or  any  prosecution 
began  on  that  account;  so  that  1  apprebead 
tbis  caaa  does  not  oooAe  wttbia,  tbe  rale  i  men- 
tioned, and  tbat  Mr.  Giffard  oodfbt  to  be  ex- 
anined.  But  besides,  what  we  would  examine 
bun  toiis,  not  as  to  any  secret  in  the  prosecii' 
tion  itself,  b«t  only  as  to  lord  Aoglesea's  inten- 
tion and  design  in  engaging  himself  in  the  pre* 
aecution.  Bat  I  must  mention  another  reason, 
wbicb  unts  this  matter  out  of  doubt,  and  that  ie, 
that  this  prosecation  was  at  tbe  suit  of  the 
crowns  it  any  secrets  were  in  that  suit,  they 
w^retbe  king's  secrets,  tbe  revealing  of  which 
could  be  no  incoareoience  to  lovd  Anglesey,  or 
«flfoct  bis  jpcoperty ;  If  an  atiorne^^  ie  a  sob' 
acribiag  witness  to  the  ezeeution  of  a  deed  by 
bis  client,  be  does  not  attest  it  as  attorney,  and 
tbtrefore  be  may  ^reveal  his  client's  having, 
mcecu^d  such  deed. 

If  a  conversation  happened  between  an  at* 
lornay  aad  his  .client^  even  relating  to  a  cause 
he  is  concerned  in,  but  before  he  wasooiiceraed, 
he  may  disclose  it;  snd  therefore,  my  lord,  1 
appsefaiend,  for  these  reasons,  that  Mr.  Gifihrd 
ought  to  be  ezaauaed  as  to  tbe  point  we  have 
opened* 

Mr.  Harward.*  I  apprehend,  thai  what  is 
contended  for  by  the  gentlemen  on  tfie  o^ier 
aidcy  is  not  supported  by  the  authorities  they 
have  relied  on :  because,  in  all  the  cases  quoted 
by  them  it  does  appear,  tbat  the  attorney  pro* 
posed  to  be  examined,  was  the  attorney  or 
agent  in  tbat  very  cause  that  was  then  to  re- 
ceive a  determination,  and  it  appears  tbat  the 
secrets  to  which  he  was  to  be  examined,  were 

*  In  the  «*  Trial  at  Bar,"  &c.  this  speech  of 
Mr.  Uar ward  begins  thus : 

''If  even  an  act  of  parliameot  was  made, 
that  no  attorney  should  disclose  the  secrets  of 
his  client,  yet  tliat  act,  in  numberless  cases, 
would  have  no  weight,  because  no  act  whatso- 
ever can  be  consistent  with  reason  which  would 
aobviert  the  laws  of  God.  And  to  conceal  a 
crime,  is  in  some  measure  to  beoome  a  party 
to  it.  Surely  there  never  was  a  stranger  in* 
stance  of  iniquity  than  the  present ;  a  design  of 
tbe  blackest  dye  against  the  life  of  an  innocent 
persoor  And  shall  a  man  ;  because  he  has  once 
been  concerned  as  attorney  for  the  assassin, 
have  his  mouth  shut  for  ever  ?  Such  a  doc* 
trine  would  be  to  protect  villainy  against  all 
Tirtne  and  innocence.  Shall  an  attorney  stand 
by  and  see  a  man  kept  out  of  his  estate  and 
honour,,  and  all  tbat  is  dear  to  him,  and  not 
Speak,  because  tbe  criminal  has  once  been  Uis 
client?  no  sore,  unless  he  has  a  mjud  to  be- 
4)ome  a  party  to  tbe  crime  by  the  coucealraeot 
of  it." 
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secrets  tbat  came  to  bin  kn<iwM||«  fnm  Ui 
client  concemiug  tbat  verjr  cause.  Setbattbs 
cases  quoted  do  not  maintain  the  objeeliQa 
made ;  for  this  witness  was  never  ia  tVs  iMai 
employed  as  agent,  or  Jn  any  olbsr,  hi  «hidi 
tbe  title  to  the  Anglesea  estate  waaesaMvcitti, 
as  it  is  here ;  so  can't  be  said  to  viobie  my 
cou6deooe  reposed  in  him,  as  U»  aay  stmn 
concerning  the  title  to  the  estate;  for  dwl 
couhi  not  cooM  ia  fuestian  ontbepiOMealiM 
for  murder,  or  be  in  any  saftnecssBsiy  fortbs 
client  to  reveal  to  bim  to  carry  on  the  proieea< 
tion;  and  tlierelbre  not  within  tbe  rate  \kA 
dowoy  That  tbe  client  has  a  privilege  la  histe 
his  attorney  from  disclosing  any  ef  the  mcnII 
communicated  to  him  necessary  to  ssrryts 
Ihe  cause  be  is  employed  in :  And  in  tbe  can 
of  Cutts  and  Pickering  m  Ventris*  it  wm  sfied, 
tbat  if  tbe  secret  came  to  bim  from  his  elimt 
before  be  wss  retained^  be  migbtbeexsnisi^) 
and  a  retainer  in  a  capital  prsoeoulien  esssol, 
in  the  nature  of  tbe  thing,  impiy  any  trutis 
tbe  attorney  to  keep  tbe  secrets  ef  the  tills  ti 
an  estate,  no  way  to  be  in  «|uestien  in  tbatiio* 
sectttion :  and  tbe  ease  of  lord  Say  woA  M 
mentioned,  makes  rather  for  us  thso  qsiiii 
us;  for  there  the  attorney  empl^^ed  tofsir 
a  recovery  was  examined  agaidst  hiseKmtai 
to  antedating  a  deed  to  make  a  tmsatlt  the 
Precipe ;  for  that  tbe  time  of  esieeutiag  a  M 
could  not  be  called  the  secret  of  bis  dieut;  mi 
the  rule  laid  down  on  the  other  si^,  in  isck 
general  terms  as  it  is  urged,  insleail  tf  ^ 
moting  poblic  justice,  would  subvert  k,  ui 
8creen  all  vilhiinies  that  eould  beeootriTc4l» 
carry  a  cause.  1  take  tbe  distinction  to  bt,  ihit 
wJiere  an  attorney  comes  to  tbeknewledgtsfa 
thing  that  is  *  malum  in  ae,'  agsimt  tbeeM- 
men  rules  of  morality  and  honesty,  tbssgh 
from  his  client,  and  necessary  to  preoore  mp* 
cess  in  the  cause,  yet  it  is  no  breach  of  imrtit 
him  to  disclose  it,  as  it  can't  be  prcMKScd  as 
honest  man  would  engage  in  a  tmit  tbsl  by 
law  prevented  bim  from  mscbar^ingthataiorai 
duty  all  are  bound  to,  nor  can  pnvsteobligiMi 
dbncel  Uie  justice  owing  by  ns  to  tbt  fnVm- 
But  the  trust  reposed  in  this  attorney  wil,* 
cqr  rv  on  a  prosecution  of  murder.  The  antlv 
disclosed  1>y  this  lord  to  him  was  fbrofs  cM" 
cerniog  the  title  to  an  estate;  then,  bow  C0 
the  revealing  of  that  be  a  breach  of  trait,  wbcs 
not  within  the  trnst  be  was  em^ed  ■• 
Tbe  prosecution  was  properly  tX  the  bia^ 
suit,  and  not  at  the  lord  Anglesea'a ;  \b»^^ 
raent  was  not  then  even  in  coutemplttioa,  v 
could  be  foreseen  that  the  title  to  tbe  ciolj 
would  ever  come  in  question ;  so,  what  M 
Anglesea  declared  to  biui  concemiagthetiiK 
is  no  more  within  the  bounds  of  the  bwt'f' 
posed,  than  if  any  other  person  bad  dsebim  rt 
to  him,  for  whom  he  never  was  empleyei 

But  to  go  a  little  farther,  suppose  1  s^P? 
an  attorney  to  recover  Blackacre  foriae,sBsl 
bring  an  ejectment -for  it ;  while  he  is  tbot  «•• 
ploy ed,  ^  come  and  discover  to  him  tbtt  1  ba** 
forged  a  deed  which  relates  to  Wfaitiscreii»J 
po<«se9sion,  and  which  is  tbe  right  of  ssoibrr 
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idid;  might  not  the  attorney  hereafter  dia- 
dose  that  forgery,  to  enable  the  other  to  re- 
cover Wbiteacre  from  me  ?  For  he  never  was 
employed  or  entruited  as  an  attorney  by  me 
in  that  case.    So,  in  the  present  case,  the  at- 
torney was  never  employed  in  any  cause  where 
the  title  of  the  estate  was  or  could  come  in 
question  \  so  not  at  all  within*  thcreason  of 
that  necessary  privilege  given  by  law  to  the 
client,  to  hinder  his  attorney  from  disclosing 
any  of  the  secrets  communicated  to  him,  ne- 
cessary for,  and  relative  to  the  carrying  on  of 
the  cause  he  has  engaged  himself  in  to  proee- 
•ute.  The  thing  therefore  that  varies  this  case 
from  the  rule  of  privilege  laid  down  on  the 
other  side  is,   that  this  attorney  waa  never 
concerned  in  any  suit  of  my  lord's  relative  to 
the  title  of  the  estate,  and  to  which  we  now 
produce  him ;  and  there  can  be  no  such  privi- 
lege, but  where  there  is  such  suit  and  retainer 
for  that  individual  purpose,  and  cannot  extend 
to  concealment  of  secrets  disclosed  under  the 
confidence  of  ordinary  friendships  or  discourses. 
And  lastly,  as  it  is  a  discovery  to  the  agent  to 
contrive  the  death  of  an  innocent  man,  that 
there  is  no  protection  whatsoever  can  be  given 
to  dispense  with  that  moral  engagement  he 
waa  under  to  the  discovery  of  it ;   if  this  un- 
fortunate gentleman  had  come  to  the  discovery, 
that  the  lord  Anglesea  and  his  attorney  had 
.  entered  into  a  conspiracy  to  bribe  witnesses, 
(soald  the  Court  stand  by  and  say,  That  this 
witness  should  not  be  examined  ?  How  can  he 
now  then,  in  a  civil  case,  wherein  he  never  was 
coooemed,  have  that  protection  ?    Will  any 
gentleman  deny,  that  this  attorney  could  have 
gone  and  given  in  an  examination  concerning 
this  prosecntion  •*    He  certainly  could ;  for  no 
man  can  have  a  protection  against  the  kin^. 
And  if  lord  Anglesea  was  so  idle,  or  if  Provi- 
dence has  so  ordered  it,  that  he  should  be  so 
unwary,  or  so  wanton,  as  to  make  a  discovery 
of  this,  and  of  the  plaintifPa  title  to  the  estate, 
he  has  no  privilege  against  the  discovery  of  it.* 

*  In  the  <'  Trial  at  Bar,''  &c.  the  following 
speech  of  Mr.  Prime  Serjeant  Malone  is  in- 
serted in  this  place : 

Mr.  Frime  Serjeant  Malone.  Mr.  Giffard 
acknt>w)edged  that  be  was  concerned  as  at- 
torney for  my  lord  Anglesea  from  1722,  to 
1741 ;  what  1  theretbre  humbly  contend  for 
is,  that  he  cannot  legally  reveal  any  secret 
csonoDQunicated  to  him  oy  the  defendant  during 
tlaat  period  of  time  that  he  was  his  lordship's 
ftttomej. 

The  mutual  confidence  between  client  and 
attorney  require  the  preservation  of  secrecy. 

And  as  the  client  cannot  be  supposed  to  be 
|caalified  to  distinguish  what  is,  or  is  not  neces- 
lAFV  to  his  cause,  if  he  should  be  mistaken, 
iiaa  entrust  his  attorney  with  what  the  attorney 
itaonid  be  of  opinion  was  unnecessary,  yet 
[mareiy  his  attorney  ought  not  to  reveal  it. 

Aa' clients  are  not  versed  in  law  afiairs,  they 
catiat  be  informed  by  their  attorney,  for  which 
ivavpoae  they  must  tell  them  their  whole  case^ 
VOL.  XWU 


Solicitor  General^  fWarden  Flood,  esq.)  for 
the  defendaht.f  I  humbly  hope  your  lonlship 
will  not  admit  this  person  to  be*  examined  in 
this  cause.    If  the  question  were  only  to  his 

and  this  necessity  creates  a  confidence  between 
them.  ^ 

In  the  lord  Say  and  Seal's  case,  it  is  express- 
ly laid  down  for  law,  that  if  a  person  entrusts 
his  attorney  with  a  secret,  whether  it  relates  to 
the  cause  be  is  actually  employed  in,  or  ano- 
ther, the  attorney  shall  not  reveal  it,  because 
it  is  the  same  thing  whether  he  is  attorney  in 
one  suit  or  several,  there  is  the  same  trust  and 
confidence  reposed  in  him,  and  there  seems  to 
be  no  difference  whether  the  conversation  re- 
lates to  the  principal  cause  in  which  the  at- 
torney is  concerned,  or  to  a  collateral  action^ 
in  which  he  is  not ;  it  is  in  either  case  ground- 
ed on  the  confidence  that  arises  from  the  at- 
torney's beiuti^  employed,  and  therefore  ought 
not  to  be  disclosed. 

Suppose  a  man  indicted  for  murder  consults 
his  attorney  or  counsel,  can  any  one  say  (though 
that  crime  concerns  the  public  justice  as  much 
as  any)  that  the  attorney  or  counsel,  so  consHlW 
ed,  ought  to  reveal  the  secrets  of  his  employer  f 

Giffard  owns  he  was  attorney  in  several  suits 
for  the  defendant ;  what  though  the  colloouium 
he  is  called  to  disclose,  was  not  relative  to 
the  specific  stnt  he  was  attorney  in,  yet  I  hope 
he  shall  not  reveal  it ;  because,  my  lord's  re* 
taining  him  to  be  his  attorney  imported  in  ii9 
own  nature  a  trust  and  confidence.  It  was  k 
reliance  on  this  maxim  of  the  law  that  drew 
lord  Anglesea  in  to  trust  his  attorney  with  his 
secrets. 

One  of  the  causes  mentioned  by  Gifiard  was 
between  lord  Haversbam  ond  lord  Anglesea'. 
With  great  submission  the  Court  cannot,  with- 
out going  into  the  nature  and  circumstances  of 
that  cause,  know  how  far  the  secret,  now  to  be 
disclosed,  was,  or  was  not  necessary  to  my 
lord's  defence  in  that  suit;  and  therefore  I 
homhiy  submit  whether  it  ought  to  be  disclosed. 

t  In  p.  56,  of  *«  The  Trial  at  Bar,"  &c.  this 
Speech  is  given  thus :     ^ 

Mr.  Solicitor  General  of  counsel  for  the  de- 
fendant. The  constitution  of  law  that  made  it 
necessary  to  employ  attornies,  enjoined  them  to 
be  faithful  to  their  clients,  and  armed  them 
with  several  privileges,  not  for  their  own  sakes 
but  their  clients;  so  that  they  are  the  pri- 
vileges of  the  client,  and  not  of  the  attorney  ; 
the  attorney  therefore  cannot  'give  up  his 
client's  privilege,  and  reveal  his  secrets.  And» 
as  there  scarce  ever  was  an  instance  of  an  at« 
torney's  being  so  wicked,  I  cannot  cite  many 
authorities  to  this  point;  but  1  humbly  con- 
ceive, and  there  is  the  less  need  of  it,  becaus^ 
the  nature  of  the  thing  does  not  reqnire  itf  an 
attorney  by  his  profes&:oti  being  obliged  to  ob- 
serve secrecy.  «* 

The  case  of  lord  Say  and  Seal  mentions  the 
privilege  of  refusing  to  be  examined,  as  the 
privilege  of  the  client,  and  not  of  ibe  attorney. 

And  if  an  attorney  at  any  tunci  being  out  of 
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credit,  Burely  he  cap  deeerve  none ;  ibr  be  ap- 
pears under  the  circumstances  of  a  person  who 
was  employed  from  the  year  1722,  by  this  no- 
ble person  as  his  attorney  :  a  man  willini^Iy  be- 
traying those  secrets,  which,  in  point  of  duty 
and  common  honesty,  be  ought  to  keep.  Be- 
'sides,  the  secrets  he  pretends  to  disclose  are 
such  as  it  was  not  necessary  ibr  my  lorjl  to 
communicate  to  biro,  and  such  as  no  man  in , 
bis  wits  could  disclose  to  any  person,  under 
what  obligation  soever  of  secrecy,  without  an . 
unavoidable  necessity,  which  does  in  no  sort  ap- 
pear to  be  the  case  here  ;  and  this  makes  what 
ne  says  the  less  credible,  ^ud  him  the  less  fit  to , 
be  believed  asto  his  competency.  The  case 
of  the  lord  Say  and  Seal,  wi^lcb  ^s  been  qted, 
IS  a  full  authority  that  the  secrecy  indulged  to 
this  sort  of  people  by  the  la^,  is  not  far  their 


to  this  evidence*  thai  as  Mr.  Gi%d  «ppv^ 
from  what  he  said  on  the  table,  to  haw  m 
employed  by  my  lord  as  bisattoroef,  heoi^ 
not,  by  law,  to  be  permitted  to  dUcW  wj 
thing  that  was  uttered  to  him  bjr  m^  lord  wm 
the  trust  and  confidence  reposed  io  him  m  u 
attorney. .  There  have  been  two  iQ^wengJTCS 
to  this  objection  :  First*  That  the  not  diiicloiiif 
thesecrcta  of  the  client  is  a  privilege  giveD  If 
law  to  the  attorney,  and  in  bis  favour  oolj,iB0 
therefore  he  is  at  liberty,  if  be  tbaiu  fit,  It 
wave  it.    In  the  nexX  place,  the  geatleowft  aj[i 
that  the  declarations  touching  Mr.  Annedeylft 
rigbt,  were  made  ^  a  time  when  my  M  id 
no  cause  depending,  and  that  wbi^ver  is  ^ 
closed  by  .the  client  to  his  attorney,  .wkrn  thn 
is  no  cause  depending  in  which  the  attonejf « 
employed,  is  not  withm  the  (eason  of thagepc^l 
rule ;    becaiijieln  such  case  be  owj  be  ivd  ti 


sakes,  but  that  of  their  clients.    Tnatitistbe  ,    ^_  ,_  _        , 

privilege,  not  of  the  attorney,  but  of  the  client}  {  be  intrusted  as  a  companion  or  acquaiDUnee, 
and  of  consequence  cannot  be  waved  without    but  cannot  be  said  to  be  trusted  as  id  aUoniey' 


his  consent  It  is  true,  this  privilege  will  not 
hold  in  a  criminal  case,  but  is  supeiisedeo, 
when  it  is  incompatible  with  the  peace  and 
welfare  of  the  public ;  but  ours  is  a  private  case, 
and  falls  not  within  this  rule. 

Mr.  Harvard  mentions  the  case  of  Staples 
and  Staples,  wherein  a  settlement  that  was  con- 
cealed, but  not  suppressed,  was  wanted  to 
be  known  by  Mr.  Matthews ;  when  the  lord 
chancellor  directed  it  so,  that  there  was  a 
meeting,  by  consent  of  all  parties,  betif  een  the 
attornies  on  both  sides,  and  a  cony  taken  and 
signed. 

Mr.  Dafyf  of  counsel  for  the  defendant,  sup- 
poses, that  if  be  was  concerned  for  a  oaan 
guilty  of  high -treason,  the  Court  could  not 
oblige  him  to  disclose  the  secrets  committed  to 
him  by  that  man. 

Mr.  Smithj  for  the  defendant.  If  I  rightly 
•apprehend  the  nature  of  Mr.  Giffard's  evidence 
ofiered  by  the  gentlemen  on  the  other  side,  it 
reUtes  to  two  different  kinds  of  declarations  al- 
ledged  to  have  been  made  to  him  by  my  lord 
An^lesea  in  conversation  during  two  different 
penods  of  time  ;  first,  the  declarations  of  my 
lord  concerning  the  ricrht  of  Mr.  Annesley,  (the 
lessor  of  the  plaintiff)  and  these  are  alleged 
io  have  been  made  at  several  timeg  in  the  year 
*1741,  antecedent  to  the  prosecution  of  Mr.  An- 
nesley ;  and  in  the  next  place,  my  lord's  de- 
claraiions  that  he  would  gfive  ten  thousand 
pounds  to  have  Mr.  Annesley  banged ;  and 
these  are  said  to  have  been'  made  duripji^  the 
continuance  of  the  prosecution.     We  objected 

liumour  with  hb  client,  might  give  up  his 
client's  privilege,  and  discover  his  secrets,  it 
would  be  attended  with  very  dangerous  conse- 
quences. '  1  know,  that  in  the  cause,  Stephens 
against  Stephens,  one  Mr.  Matthews  an  at- 
torney was  admitted  to  giye  evidence,  but  it 
was  by  the  consent  of  all  parties. 

^  If,  after  all  we  have  said,  Mr.  Giffiird  is  to 
l^ve  his  evidence,  1  am  ^persuaded  he  must 
appear  in  such  a  light,  as  to  rtCfiir;^  but  tittle 
AT  ao  €r«dit. 
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and  t^ereibre,  they  say,  &|r.  Gifiard  w^i  to 
be  examined,  at  least  to  these  dedarraou. 
Before  I  speak  to  these  points,  1  shall  beg  leave 
to  observe  in  general,. tb^t  breach  oftruit  Md 
confidence  is  a  thing  no  wajs  to  be  favoorcA 
in  any  man  whatsoever,  whether  be  is  or  is  Bfll 
an  attorney  ;  for  mutual  trust  al^l  coofidesoB 
is  one  of  the  strongest  cements  of  bumaa  »- 
ciety,  and  without  which  it  could  not  sabsift; 
and  therefore  I  apprehend,  that  the  Court  viB 
always  go  as  far  in  every  case,  as  by  law  they 
can,  to  prevent  a  person  ^om  being  guilty  oTso 
base  an  action  as  violation  of  trust  and  coaa- 
deuce,  although  he  should  he  ever  so  willii^tt 
do  it. 

As  to  the  first  point,  whether  llr.  GUEuj 
ought  to  beat  liberty  to  wave  bispririlep;  1 
think  the  case  of  n^  lord  Say  and  Seal,  la  the 
book  called  Macclesfield's  Cases,  fol.  41,  »»• 
tioned  by  Mr.  Prime  Segeant,  seems  to beu 
express  authoritjf  that  he  ou^htnot.  In  nit 
case,  the  Court  in  giving  their  opioioa,  uv|l 
down  as  a  general  rule,  *<  That  an  attora^i 
privilege  b  the  privilege  of  his  client;  and  tW 
an  attorney,  though  he  would,  yet  afc>*^i!^"J 
allowed  to  discover  the  secrets  of  bis  dieat 
The  different  interesU  which  the  >tt^7  *|!* 
the  client  have  in  this  privilege,  shew  ^^ 
to  be  higbljr  agreeable  to  reason.  .  -^  **  t* 
attorney,  this  privilege  is  an  exeinptkHi  ^'^^^^ 
generalrule,  which  obliges  every  one  to  tew 
bis  knowledf^e  in  any  affair  where  be  il  ^"? 
upon  as  a  witness.  By  this  exemptioo  oea 
freed  from  the  disagreeable  neoessiiy  of  re^ctf- 
ing  what  was  disclosed  to  bim  by  bis  cM 
under  the  seal  of  confideoce ;  this  »  a  ^ 
lege  which  every  honest  attorney  viU  9^  ^ 
behest  value  upon,  and  will  codeavoartaF^ 
serve  ;  and  whenever  any  attorney  "'?  JJ 
be  discharged  firom  that  exemption,  |Uidipj^ 
liberty  to  wave  his  privilege,  be  dw^iaefrj 
desire  to  be  at  liberty  to  hk  guilty  ofooeattg 
basest  of  actions,  breach  of  trust  and  ow 
dence;  which  as  it  is  a  thing  ^V^^^yf^^Sf^ 
countenanced  in  any  case,'  more  esfM^  ^ 
that  of  aanHoroey  ^  l)e  j^ht  apt  tpjki  1^ 
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mitled  to- do  it^  let  bim  Iwve  ef«r  bo  strong  an 
iodiDitioD  10  it.     As  to  the  cliMkt,  the  interest 
nMeb  he  bavin  this  firivilege,  is  ifiry  o^brious. 
No-  mni  can  eomhiGt  aD3r  Ss  his  aflmrs  which 
niate  to  matters  of  la«r,  withont  emplovinff  anti 
oonsultiBsrwith'att  attorney;  even  if  he  is  ca- 
pable of  doiny  it  in  point  of  skill,  the  law  will 
pot  let  bim ;   andif  be  does  not'Aitty  and  can- 
didly disdOM  every  thing' that  is  in  his  mind, 
which  he  apprehendsFDiay  be  in  the  liMua  rela- 
tiveto  the  mmr  he  ^tonsolis  his  attorney  0)100, 
il-will  be  imposiriMe  fnr  the  attorney  properly 
to  serve  hiiB':  therefore,  to  permit  an  attoniey , 
whenever  be  thinks  fit,  to  betray  that  conff» 
deooe  which  theelient  is  nnder  snob  an  abso- 
Ittte  neoesiity  of  re]^ng  in  biro,  woaM  be  of 
the  aiRMt  dan^feroQS  consequenee,  not  only  to 
the  pttrticniar  dteat  oooeemed,  bot  to  every 
othar  man  who  is  or  may  be  a  client.    The 
g^tleaaen  on  the  other  side  have  attempted  to 
confine  and  circumscribe  this  privilege,  and  to 
make  it  extend  only  to  matters  disclosed  by  tbe 
client  relative  to  some  suit,  then  depending^  in 
which  tbe  attorney  is  concerned.    But  I  appre- 
hend' this  would  be  making  the  role  a  great  deal 
too  narrow  ;  for,  if  the  principlef  on  which  tbe 
nrie  iafbanded,  are  considered,  the  true  mean- 
ing of  it  nsvst  be,  that  the  atlonie  v  shall  not  be 
permitted  to  reveal  any  thing  that  biflf  client 
diooloses  to  him  nnder  a  general  confidence  as 
his  attorney;   so  that  it  cannot  be  material 
whether  a  snit  was  then  actually  depending  or 
not;  bat  the  material  point  to  be  considered  is, 
iHiether  tbe  client  did  not  consider  him'  as  bis 
attsmeVf  when  be  so  difedoaed  his  mind  to 
hhtt  P  In  the  present  case,  that  my  lord  Angle- 
sea,  sa  the  time  these  declarations  touching 
Mr.  Abnesl^'s  right  are  said  to  have  been 
made,  dM  consider  Mr.  Gifiard  as  his  attorney, 
cannot  be  doubted.     Mr.  GIfihrd  says.  That  my 
lord,  at  several  times  befbre,  and  particularly 
in  the  year  1741,  had  employed  b'm>  in  several 
soitv;-  that  be^  after  those  discourses,    em- 
ployed him  again,  and*  in  the  month  of  May 
1749  diachar^  bim.     So  that  the  general 
ceofidencse  my  lord  reposed  in  him  as  bis  at- 
toniey,' most  be  presumed  actually  to  subsist 
from  the  timefhe  first  retained  Mr.  Giffhrd^  till, 
tbe  time  he  discharged  him ;  and  whatever  my 
lord  said  to  him  daring  that  space  of  time, 
totmbidij^'  hia  affairs,  was  plainly  said  -  to  hfm 
ttoder  cprtfidence  as  hts  attorney ;  my  lord  bad 
employed  him   as   an   attorney  before,   and 
plainly*  intended  again  to  employ  himaa  bisat- 
tomey  afterwards;   and  because  there  was  an 
interval,  during  that  space  of  time,  in  which 
my  lord  was  at  peaooj  and  ^  happened  to  have 
ttot  adita  on  hie'  handa,  to  say  that  hia  at- 
tohiey  afaall  therefbre  be  at  liberty  to  diachw 
what   WW  is  that  interval  revealed  to  him, 
woold  be  equafly  productive  of  all  the  ill  ood- 
sei^oOncda  that  woold  attend  bis  bemg  per* 
milted  to  disclose  whatbtf  was  entrusted  with 
rctatire  to  a  salt  actoaHy- depending;  tfaeooa- 
lldeace  reposed  in  the  attomc;y,  is  the  same  in 
tb^oaw-caie  as  in  thtf  other,  and  his  violation 
of  tUaa'  osttMsMi  eqoaBy  prqmUcM  both  to 


tbe  dient  and  thd  pnblic    It  has  been  ob;.* 
jected,  that  what  Har  b^Ch  Cited  out  of  the  case 
of  lord  Say  and  Seal,  is  not  the  point  adjudged ' 
in  the  case :  but  although  the  Court  do  there 
decide  the  qOestion  belbre  thein  upon  another 
point,  yet  the  general  rule  which  they  lay 
down  (aa  I  have  mentioned  it)  stands  admitted. 
The  case  of  Mr.  MMhews,  the  attorney,  was 
mentioned  on  the  other  side:  if  1  am  rightly 
informed  of  that  case,  Mr.  Matthews  had,  in' 
the  presence,  and  at  the  desire  of  his  client,  at- 
teated  and  sobscribed  a  deed  as  a  witness.  The* 
qnestieii  asked  of  hiro,  was  tbuchingthe  execa- 
tion  of  that  deed,  and  he  was  ordered  to  answer 
it ;  bot  that  case  is  entirely  diflTerent  fironi  the' 
present ;  whenever  a  man  attests  the  execution* 
of  a  deed  as  a  witness,  he  does  thereby  engage' 
to  prove  the  execution  of  it/  whenever  he  ia' 
judicially  called  itpOn  so  to  do ;  and  bis  client's' 
desiring  him  to  attest  the  deed,  is  a  consent' 
that  the  attorney  shall  enter  into  that  engage- 
ment ;  therefore  tllat  case  is  n!o  way  reladve 
to  the  present  question.    This  is  all  I  shair 
trooble  the  Court  with  as  to  the  supposed  de- 
clarations of  my  lord,  antecedent  to  the  pro- 
secution of  Mr.  A'nuMley.    As  to  thededara-' 
tlons  supposed  to  have  beed  made  by  my  lord* 
daring    the  prosecution;    besides  the  other 
reasons'  ]  have  before  mentioned,  as  to  the  con* 
fldefnce  my  lordrepoaed  in  him  as  an  attor-* 
ney,  I  have  another  oljeclton  against  the  exa*' 
rnming  Mr.  Gifiard  in  this  point.    The  gentle* 
men  last  nig;bt  produced  Mr.  Gifibrd,  and  pro-' 
posed  to  examine  liim,  to  shew  that  my  lord* 
Attglesea  was  concerned  in,  and  assisted  to* 
(jsrry  on  this  prusecotion ;  which  evidence  was' 
objected  to  on  our  side,  and  upon  debate  the' 
Court  seemed  to  be  of  opinion,  that  they  oogfit^ 
not  to  be  let  in  to  give  that  evidence ;  and  I' 
apprel&end  the  point  waa  this  morning  given  up' 
by  the  gentlemen  on  the  other  side:  bot  tbtf 
examination  now  proposed,  is  an  attempt  to  do 
the  same  thing  in  another  8ba|ie ;  thev  were 
not  admitted  to  give  evidence  directly  that  my' 
lord  was  concerned  in,  or  carried  on  the  prose- 
cutioo ;  but  if  tliey  are  admitted  to  prove  his 
declarations  touobinflf  bia'  intention  in  carrying- 
it  on,  it  is  plainly  doing  tbe  same  thing  in  other 
words,  ana  would  be  to  admit  them  to  do  that 
this  morning  which  was  refused  last  night. 
The  gentlemen  ha,ve,  in  proposing  their  evi« 
donee  on  this  occasion,  used  many  harsh  ex^ 
preasfons  concerning  tlie  defendant ;  but  I  ap- 
prehend they  are  a  little  too  early ;  harsh  re- 
flections should  net  be  used  until  the  fiicts  on 
which  they  are  i'oonded  ore  proved  and  gir^nf 
in  evidence ;  whether  that  evidence  shall  be 
giveii  or  not,  is  now  the  point  under  the  con- 
sideration of  the  Goiirt ;  and  untHthat  matter 
ia  decided,  I  make  no  doabt  hot  that  thef  gen-' 
tiemen  of  tbe  jury  will  not  permit  the  suppo- 
sition of  lacti  to  have  any  inmience  upon  them; 
before  the  facta  tbeMselvea  shaH  be  proved; 
Upoa  tbe  whole,  as  whatever  the  Coort  shall 
do  in  thia  case  will 'be  a  precedent;  and,  for  the 
nasonal  have  flsentioaed,  a  precedent  of  very 
great  conse^aence,  in  all  other  caaci  between 
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ef ery  other  client  and  bis  attorney,  1  hope  the 
Court  will  be  of  opinion,  that  Mr.  Giffard 
on^bt  not  to  be  examined  to  any  of  the  points 
proposed.* 

X.  C,  Baron*  The  objections  to  Mr.  Gif- 
fard'tt  being  admitted  to  give  the  OTidence  pro- 
posed by  the  plaintiff's  coaosel,  have  been 
argued  with  great  strength ;  and  undoubtedly 
the  public  is  interested  in  tlie  event  of  this 
question,  so  far  as  it  may  aflfect  the  necessary 
confidence  between  the  client  and  his  attorney 
or  agent,  which  will  make  me  cautious  of 
fixing  boundaries  to  that  trust  The  proper 
vay  will  be  to  determine  this  and  every  like 
case  upon  their  own  circumstances.  W  hat  has 
been  urged  to  take  the  present  case  out  of  the 
general  rule,  was,  that  the  conversation  to 
ifhicb  they  would  examine  Mr.  Giflard,  was 
neither  in  any  cause  wherein  he  was  con- 
cerned for  the  defendant,  or  relative  to  sny  in 
which  he  was  c<insuUed,  or  intended  to  be  em 
ployed  by  the  defendant.  If  so,  the  question 
will  be,  whether  an  attorney  shall  be  permitted 
to  disclose  the  general  conversation  he  bad 
vith  his  client,  without  relation  to  him  as  his 
attorney  ?  Now,  admitting  the  policy  of  the 
law  in  protecting  secrets  disclosed  by  the  client 
to  his  attorney,  to  be,  as  has  been  said,  in 
favour  of  the  client,  and  principally  for  his 
service,  and  that  the  attorney  is  in  loco  of  the 
client,  and  therefore  his  trustee,  does  it  follov^ 
from,  thence,  that  every  thing  said  by  a  client 
to  his  attorney,  falls  under  the  same  reason  ?  I 
own,  I  think  not;  because  there  is  not  the 
came  necessity  upon  the  client  to  trust  him  iu 
one  case  as  in  the  other ;  and  of  this  the  Court 
ma^  judge,  from  the  particulars  of  the  conver- 
sation. Mor  do  I  see  any  impropriety  in  sup- 
poaing  the  same  person  to  be  trusted  in  one 
case  as  an  attorney  or  agent,  and  in  another  as 
%  common  acquaintance.  In  the  first  instance, 
the  Coort  will  not  permit  him,  though  willing, 
to  discover  what  came  to  his  knowledge  as  an 
attorney,  because  it  would  be  in  breach  of  that 
trust  which  the  law  supposes  to  be  necessary 
betiveen  him  and  his  employer :  but  where  the 
client  talks  to  him  at  lar^e  as  a  friend,  and  not 
in  the  wav  of  his  profession,  1  think  the  Court 
is  not  under  the  same  obligations  to  guard  such 
eecrets,  though  in  the  bretist  of  an  at)orney. 
]f  I  employ  an  attorney,  and  entrust'to  him 
aeerets  relative  to  the  suit,  that  trust  is  not  lo 
l>e  violated  ;  but  when  I  depart  from  that  sub> 

*  In  the  «» Trial  at  Bar,"  &c.  after  this 
Speech  of  Mr.  Smith  is  given  the  following  of 
Mr.  Lehuote : 

Mr.  Lehunte^  of  counsel  for  the  defendant. 
If  a  bill  was  filed  against  lord  Anglesea,  to  en- 
quire into  the  manner  of  the  prosecution  against 
Mr.  Annesley,  charging  it  to  be  malicious, 
would  bis  lordship  be  obligpd  to  answer  such 
a  charge?  No;  and  therefore  I  hopethat  Gif- 
fard, without  bis  lordship^s  consent,  shall  not 
disclose  any  matter  relative  to  that  prosecutk>n, 
which  his  emnloyer  couki  not  be  obliged  to 


ject  wherein  I  employed  him,  he  is  do  nsn 
than  another  man,  especially  when  thectsiel 
did  employ  him  in  is  over  $  because  be  is  nt 
to  be  supposed,  as  an  attorney,  to  be  s  gesoil 
confident  When  the  csuie  is  ended,  he  ii 
then  only  to  be  considered  with  respect  to  im 
former  employer,  as  one  man  to  another;  isd 
then  the  breach  of  trust  does  not  fall  widni 
the  jurisdiction  of  this  coort;  for  the  Cent 
can't  determine  what  is  honour  bot  wfait 
is  law,  and  all  the  cases  fall  under  this 
tinction.  The  case  cited  of  Cutts  and 
ing,  1  Vent.  197,  restrains  it  to  what 
to  his  knowledge  as  attorney ;  and  so  I  think 
is  the  case  of  lord  Say  and  Seal ;  the  evidcsce 
to  which  he  was  produced  being  to  the  delse* 
tive  execution  of  a  deed,  to  oaake  a  teosat  li 
the  Pnecipe  for  suffering  a  recovery,  in  vbick 
the  witness  had  been  emjiloyed  is  attonwj, 
which  was  the  secret  of  hu  client's  cawe. 

The  Lord  Chief  Baron  was  going  to  meo- 
lion  the  case  of  one  Hamilton,  where  he  ip|iR- 
hended  the  atiorney  had  been  examiaed  is 
Chancery  ;  but  being  informed  he  was  not,  his 
lordship  proceeded : 

What  I  found  myself  upon  is,  the  natore  sf 
the  testimony  proposed,  which appean  tone 
to  have  k»een  casual  conversation  between  die 
witness  and  the  earl  of  Anglesea,  which  wn 
not  necessary  to  have  been  oomrounieMcd  le 
Giffard  by  his  lordship.  And  as  to  the  pnvile 
trusts  between  man  and  man,  we  cannot  ioiv- 
pose.  Besides,  as  this  was  in  partawiddl 
secret,  it  ought  not  to  have  been  concealed ; 
though,  if  earlier  disclosed,  it  might  have  ben 
more  for  the  credit  of  the  witness.  1  there- 
fore think  Mr.  Giffard-  may  be  enmiaed  to  the 
defendant's  declarations  eoDceming  the  plsia* 
tiff's  person  and  title. 

Mr.  Baron  Mountene^,  The  prodigieos  cea- 
sequence  of  the  cause  now  depending  befire 
us,  hath,  very  properly,  induced  the  gvodf* 
men  who  areof  coansel  on  both  sidei,  toiowt 
upon,  and  argue  at  large,  evisry  noint  arisiil 
in  the  cause,  which  could  possimy  besr  the 
least  debate.  The  same  reason  bath  iodaoei 
the  Court  to  hear  gladly,  with  the  otaoetpi' 
tience  and  attention,  every  thing  which  cem 
possibly  be  ofiered  on  either  side;  end,  I 
think,  nothing  hath  been  omitted,  which  oosU 
have  been  materially  offered  upon  the  presst 
question. 

For  my  own  part,  notwithstanding  sB  the 
objections  which  have  been  rataed  agsxnit  the 
evidence  now  under  consideration  by  the  de* 
feudant's  counsel,  I  still  continue  of  the  mm 
opinion,  which  I  entertained  when  theevidesee 
was  first  offered  and  -objected  to ;  whieh  i^ 
that  the  question  now  before  us  will  i^**^ 
very  easy,  clear,  and  short  determhiatiOD,  iw 
that  in  favour  of  the  evidence  proposed.  1  the 
rather  say  so,  because  1  think,  that  upea  »• 
very  principles  laid  down,  and  upon  the  salhe- 
rity  of  the  very  cases  cited  by  ttie  defendssn 
counsel,  it  is  to  demonstratioo  clear  thst  the 
•f  idenoe  iioir  offiwed  ought  to  be  idmittri' 
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Mr.  Recorder  hath  very  properly  roeDtiooed 
the  foundaiioQ  upon  which  it  iiath  heen  held, 
aod  is  oertaioly  uodoubted  law,  that  atlAraies 
ought  to  keep  in? iolahly  the  secrets  of  their 
clients,  viz.  That  an  increase  of  legal  business, 
and  the  iaabiliiy  of  parties  to  transact  that  busi-' 
ness  iheraseives,  made  it  necessary  ibr  them  to 
employ  (and  as  the  law  properly  expresses  it, 
ponere  in  loco$uo)  other  persons  who  might 
transact  that  business  for  them.  That  this 
necessity  introduced  with  it  the  necessity  of 
what  the  law  hatb  rery  justly  established,  an 
inTiolable  secrecy  to  be  obserfed  by  attorhies, 
in  order  to  remler  it  safe  for  clients  to  com- 
monicate  to  their  attomies  all  proper  instrnc- 
tiott  for  the  carrying  on  those  causes  which 
tliey  feund  themselves  under  a  necessity  of  in- 
trusting to  their  care.  And  if  this  original 
principle  be  kept  constantly  in  view,  1  think 
jt  cannot  be  difficult  to  determine  either  the 
present  question,  or  any  other  which  may 
arise  upon  this  head  :  for  upon  this  principle, 
vyhatever  either  is,  or  by  the  party  concerned 
can  nalurally  be  supposed,  necessary  to  be 
oommunicaied  to  the  attorney,  in  order  to  the 
carrying  on  any  suit  or  prosecution,  in 
vhich  he  is  retained,  that  the  attorney  shall 
ioviulably  keep  secret. 

On  the  other  hand,  whatever  is  not,  nor  can 
possibly  by  anv  man  living  be  supposed  to  be, 
necessary  for  that  purpose,  that  the  attorney  is 
ai  liberty,  and  in  many  cases,  as  particularly, 
I  think,  in  the  present  case,  the  attorney  ought 
to  disclose. 

The  declarations  of  the  defendant  to  his 
attorney,  which  are  ih>w  offered  to  be  proved,  I 
ahall  not  mention  at  large,  but  shall  only  take 
notice  of  one,  which  was,  that  (speaking  of  Mr. 
Annesley,  the  now  lessor  of  the  plaintiff)  be 
declared,  he  did  not  care  if  it  cost  him  10,000/. 
if  he  could  get  him  hanged.  Does  any  man 
Jiving,  who  hears  these  words  pronounced, 
hesitate  one  moment  as  to  the  meaning  and  im- 
port of  them  T  They  speak  too  plainly  to  be 
misunderstood,  or  doubted  of.  For  God's 
sake  then  let  us  odnsider,  what  will  be  the 
eooseqoence  of  the  doctrine  now  laid  down, 
and  so  earnestly  contended  for,  that  such  a  de- 
claration made  by  any  person  to  his  attorney, 
ought  not  by  that  attorney  to  be  proved  P  A 
man  (without  any  natural  call  to  it)  promotes  a 
prosecution  against  another  for  a  capital 
offence — he  is  desirous  and  determined,  at  all 
•vents,  to  get  him  hanged— he  retains  an  at- 
torney to  carry  on  the  prosecution,  and  makes 
ouch  a  dechiration  to  him  as  1  have  before  men- 
tioiied,  (the  meaning  and  intention  of  which,  if 
the  attorney  hath  common  understanding 
Jtbout  him,  it  is  impossible  he  should  mistake) 
<v-be  happens  to  be  too  honest  a  man  to 
engage  in  such  an  affair-^he  declines  the  pro- 
aecution — but  he  must  never  discover  this  de- 
claration, because  be  was  retained  as  attorney. 
This  pnisecutor  applies  in  the  same  manner  to 
SI  aecond,  a  third,  and  so  on,  who  still  refuse, 
but  are  still  to  keep  this  inviolably  secret :  at 
Jbisty  he  fioda  an  attomey  wicked  enough  to 


carry  this  iniquitous  scheme  into  execution — 
and  after  all,  none  of  these  persons  are  to  be 
admitted  to  prove  this,  in  order  either  to  bring 
the  guilty  party  to  condign  punishment,  or  to 
prevent  the  evil  consequences  of  his  crime  with 
regard  to  civil  properly.  Is  this  law  ?  Is  this 
reason  ?  I  think  it  is  absolutely  contrary  to 
both. 

As  the  principles  upon  which  the  defendant's 
counsel  have  argued,  so  1  think  likewise  the 
cases  which  they  have  cited  make  directly 
against  lhem,and  are  express  authorities  in 
favour  of  the  evidence  now  offered.  In  the 
case  of  Cutts  and  Pickering,  in  1  Vent,  the 
Court  were  of  opinion,  that  the  solicitor  might 
be  sworn  to  the  discoveries  made  to  him  by  hia 
client  liefore  his  retainer.  The  meaning  of 
which  I  take  to  be,  that  such  discovery  not 
being  made  in  consequence  of  the  necessary 
confidence  between  client  anil  attorney,  was 
therefore  not  within  the  rule  of  secrecy  :  and 
if  the  same  reason  will  hold  in  .the  present,  or 
any  other  given  case,  even  after  a  retainer,  the 
objection  must  equally  fail.  Now  1  tbink  the 
same  reason  does  hold  in  the  present  case,  be  - 
cause  the  declaration  now  offered  to  be  proved 
does  not  appear,  nor  could  possibly  by  the  de- 
fendant be  supposed,  to  be  a  necessary  instruo* 
tfon,  or  communication  between  him  and  hia 
attorney,  in  order  to  the  better  carr^ring  on 
either  that  prosecution,  or  any  other  legal  busi- 
ness in  which  he  had  retained  that  attorney. 
So  that  this  declaration,  after  the  retainer, 
stands  entirely,  in  my  apprehension,  on  the 
same  footing  as  if  it  had  been  made  before. 
For  to  say  that  the  confidence  between  client 
and  attorney  (to  which  inviolable  secrecy  is  to 
be  annexed)  is  to  be  taken  in  the  latitude  laid 
down  by  the  defendant's  counsel,  is,  in  my  sp« 
prebension,  to  say  that  which  hath  no  founda- 
tion in  law,  nor  the  least  colour  in  point  of  rea- 
son. 

The  other  case  which  was  cited  by  the  de- 
fendant's counsel,  that  of  lord  Hay  and  Seal,  is, 
I  think,  still  infinitely  stronger  against  tbem  ; 
and  every  reason  which  the  Court  in  that  case 
proceeded  upon  concludes  directly  in  titvour  of 
the  evidence  which  is  the  subject  of  the  present 
debate. 

In  that  case  the  Court  were  of  opinion  (and  I 
think  most  rightlj),  that  the  privilege  of  an 
attorney  is  the  pri>i'ege  of  bis  client ;  (and  so 
I  have  always  nndersto<id  the  law  to  he)  but, 
notwithstanding  that,  the  Court  admitted  the 
very  attorney,  who  had  been  intrusted  in  safier- 
ing  the  common  recovf ry,  to  prove  that  the 
deed  to  lead  the  uses  of  that  very  recovery  waa 
antedated.  And  what  were  the  reasons  upon 
which  the  Court  proceeded  ?  The  firat  iuen« 
tioned  in  the  book  is,  that  **  the  time  of  exe- 
cuting the  deed  could  not  be  called  the  secret  of 
his  client."  Now,  I  tbink  in  this  case,  the  de« 
ciaratiou  offered  to  be  proved,  ran  still  infinitely 
less  be  considered  as  the  secret  of  the  client. 
The  next  thing  mentioned  in  the  report  of  that 
case  now  produced,  is,  that  *'  it  was  a  thing  he 
might  coma  to  the  knowledge  of  without  hia 
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clteot'f  aeqoaitithig  bim ;"  tnd  that,  I  think, 
wHt  hold  equally  strBO^  in  the  preeant  case. 
CKibTd  might  bare  heard  from  others,  that 
lord  Anglesea  had  made  such  a  declaration ;  or 
lord  Anneaea  might  himself  equally  have  made 
it  to  Qmard,  althoogh  he  had  not  retained  him 
as  an  attorney,  it  not  heiag,  as  1  have  before 
mentioned,  a  necessary  instraction,  nor  what 
eeuld  possibly  by  the  defendant  be  thoagfat  so, 
lor  the  better  carrying  on  the  business  in  which 
he  was  retained  ;  and  consequently,  not  pro- 
oeedingfrom  that  confidence  which  is  necessary 
between  client  and  attorney,  and  to  which, 
only  because,  and  so  far  as  it  is  necessary,  the 

I»rivilq;e  of  secrecy  hath  been  annexed.  The 
ast  thing  mentioned  in  the  book  is  that  the  Ihct 
t>ifered  to  be  proved,  <*  was  of  that  nature,'' 
that  an  attoraev  concerned,  or  afny  body  else, 
might  inlferm  the  Court  of  it*  Now  I  cannot 
help  thinking  from  these  words,  that  one  in- 
gredient  in  the  determiDation  of  the  Court,  was, 
Siat  the  proof  offered  in  that  case  %Ya8  the  proof 
of  a  criminal  fact :  if  it  were,  that  reason  will 
held  infinitely  stronger  in  the  present  ease. 
The  declaration  now  oifei«d  to  be  proved,  is  of 
that  nature,  and  so  highly  criminal,  that,  in  my 
opinion,  mankind  is  interested  in  the  discovery ; 
and  whoever  it  was  made  to,  attorney  or  not 
attorney,  lies  under  an  obligation  to  society  in 
general,  prior  and  superior  to  any  obligation 
he  can  lie  under  to  a  particular  individual,  to 
make  it  known. 

1  speak  this  without  prejodioe :  God  knews 
whether  such  declarations,  as  have  been  men- 
tioned, were,  or  were  not,  made  by  tlie  now 
defendant;  but,  when  we  are  debating  the  pro- 
priety of  the  evidence,  we  are,  during  the  de- 
nate  (and  for  argument's  sake  only)  to  sn)>po8e 
it  true :  if  they  shall  aOerwards  appear  in  proof, 
1  think  they  will  be  exceedingly  material  for 
the  consideratiou  of  the  jury  ;  and  do  therefore 
most  heartily  concur  in  the  opinion  given  by 
my  lord  chief  baron,  that  the  evidence  now  of- 
fered^oufirht  to  be  admitted. 

Bfr.  Baron  Dawton,  If  there  had  been  no 
objection  made  on  the  part  of  the  defendant  that 
the  attorney  bad  been  employed  by  him,  the 
plaimtff  would  have  had  a  right  prin/A  facie  ibr 
nb  being  admitted  a  witness ;  tnerefore  to  de- 
prive the  plaintiff  of  this  right,  it  must  be 
■hewn,  that  the  particulars  offered  here  to  be 
gfven  in  evidence  came  to  the  knowledge  of 
CKIihrd  merely  as  attorney  for  the  defendant 
Nothing  that  came  property  to  the  knowledge 
of  tbe-attomey  in  defence  of  his  client's  cause- 
ought  to  be  revealed,  l^will  suppose  an  un* 
knowing  man  to  have  twenty  deeds  by  him, 
and  he  delivers  them  all  to  his  attorney  to  see 
whioh  wer^  relative''to  the  suit ;  he  looks  them 
over,  and  finds  not  half  of  them  to  be  relative 
thereto ;  I  apprehend  the  attorney  Is  not  com- 
|idlable  to  disclose  the  contents  of  any  one  of 
those  deeds ;  neither  do  I  think  it  necessary 
that  there  should  be  a  suit  actually  depending. 
If  f  have  an  apprehension  that  a  man  intends  a 
suit  against  lae,  and  I  employ  an  attorney  to 
dhiw  a  state  of  my  case  finMs  my  pap«i 
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though  there  is  no  cause  dependii^,  thiie  I 
apprehend  it  would  be  a  breach  of  trust  t»4lii* 
close  theooDtents  of  those  pstpers,  sod  that  the 
attorney  odgfat  not  to  be  admitted  to  diMhw 
what  has  been  so  intrusted  to  hkn't  sad  I  thisk, 
the  Court  must,  m  this  ease,  he  satisfied,  fint, 
that  what  came  to  titis  man's  knowleige  wm 
not  necessary  to  bis  client's  affairs ;  and  is  the 
next  place,  that  the  oKent  could  not  thiokit 
necessary.    The  cause  to  be  carried  on,  was  s 
piosecution  ft)r  the  killing  of  a  man ;  whst  was* 
necessary  for  the  carrying  on  that  proseetitioB, 
I  think  the  attorney  oojpit  not  to  dtsdoib   I 
think  Anther,  that  any  thinff  that  the  efieal 
thought  necessary,  ought  likewise  not  ts  hs  * 
disclosed.     The  motive  for  carrying  os  the 
prosecution  against  the  plaintiif  is  said  to  be, 
because  he  has  a  ri^t  to  the  estate  the  defcs- 
dant  was  in  possession  of.    Can  any  roan  think  * 
that  this  was  necessary  to  fell  the  attorae^,  or 
that  the  defendant'  oouhl  have  dieughtita)? 
What  was  ncfOeasary,  or  what  a  msa  airtt 
have  thought  necessary,  ought  not  to  be  «•  • 
closed.    But  if  the  deifendmit  in  this  case,  h» 
gone  any  thing  further,  he  has  trusted  him,  sot' 
as  an  attorney,  hut  sb  an  ac^pndntaaee.   The  . 
attorney  ia  to  keep  secret  what  comes  to  bim  as 
an  attorney ;  but  this  conversation  I  doot  (biok 
was  necessary  for  carying  on  the  canse.   Be- 
sides, the  prosecution  was  at  the  suit  of  the  kisnf, 
so  that  he  could  not  be  looked  upon  as  attoney 
for  lord  Anglesea«    I  agree  therefore  nilh  my 
lord  chief  baren  and  my  brother  Moaoteaey,- 
that  the  eridence  is  proper  to  be  given. 

I  think  it'proper  at  this  time  to  mentlo&,  that 
r  have  considered  the  point  of  evideoee  tbrt 
was  proposed  yesterday,  and  if  it  was  aov  W 
be  determined,  I  should  be  of  opinion  to  aUov 
the  evidence ;  and  if  the  counsel  fbr  the  de- 
fendant should  so  please,  they  may  lake  a  bil 
of  exceptions.*' 

Mr./oAn  GiffardawoTU. 

Q.  Do  you  know  the  present  earl  of  Angle* 
aea  P—GiWirrf.   Yes,  8v. 

Pray,  »f,  do  you  know  the  present  pkuitf, 
Mr.  AnnosleyP— -Yes,  Sir. 

Pray  had  jrou  at  any  time  Sfny  cunveraaties, 
and  when,  with  the  present  lord  Aogleees  cos- 
cerning  the  phintiff,  or  bis  titteH«  the  \ivkm 
this  ejectment,  or  any  othifr  iHbtaf— It  vsi 
sometime  betweifn  the rth^of  Detoemtolf^lr 
and  May  1749,  my  lord  Anfflesea'  had  an  ^h 
peal  fiom  this  kingdom  to  the  Hbnse  of  Mt 

*  As  to  the  operation  of  profhsslonBt  or  otfMT 
confidence  in  pertwittiug  or  refOtriag  a  witacaf 
to  withhold  his  testimony,  see  Flake's  U^ 
of  Bvidence,  chap.  9,  §  4^  and  the  cases  th«^ 
dted.  See,  alio, in  thik  Collection, theVf^^ 
vol.  9,  1^.  dll ;  and  what  passed  upon  thsoa-' 
minatioUsof  Mr.  Hawkins  and  lord  BarrisgM^i 
in  the  Trial  of  the  Duchess  of  Kingslsa,  a.  ]>• 
1776.  This  topic  was  noticed  in  the  Seett 
Case  of  sir  David  Dslrymple  of  H^ka  « 
Grant,  M*LanriD^  D«$eido>^  5A  8he,M)^ 
Blaehat,  OoamciAi  ara 
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and  Rifihard  Earl  qfJngUsett* 


A.  D.  1^«S. 


[I24!& 


Jo  Bngland  bttween  Charles  Aooefle^,  etq.  and 
bioD/ which  appeal  was  heard  on  the  ^Oth  pf 
March  1741. 

Court,  Answer  the  ^nestioo  diriecUy. — 4-  ^ 
.«jQQ  ooi^  giving  you  the  reasons  of  this  discourse. 
—My  lord  Aqglesea  having  that  suit,  aod  a 
^ffobd  mftny  others,  with  my  lord  Harershao), 
Francis  Annesley,  and  Mrs.  Simiison,  he  was 
Tery  uneasy  at  it.  He  said,  he  would  be  very 
glad  to  send  to  the  present  plaintitf,  and  if  he 
.would  five. him  2  or  3^000/.  a-3^ear,  he  would 
surren&r  up  to  him  the  titles  or  Anglesea  and 
Altham,andthe  estate,  and  go  aver  to  France 
.and  live  there ;  and  then  he  should  he  much 


easier  and  happier  than  to  be  tormented  witji    companion,  and  manager,  and  agent,  and  ma* 

those  peQple  that  were  suiqg  of  him,  for  that '  — ^-^-^ **-' —  ^—  *-'— 

,iie  would  rather  bis  brother's  son  should  have 
it  than  any  other  person. 


Go  on. — Fur  if  Jemmy  had  the  estate  on  those ' 
terms,  he  should  live  much  happier  and  easier  in 
.France  than  he  was  here,  as  be  was  tormented 
by  law ;  Cox  it  was  his  riglit,  and  be  would  snr- 
j^nder  it  to  him,  (for  he  did  not  value  the  title) 
gather  than  Franjc  and  Charles  Annesley,  and 
those  that  were  striving  to  take  it  from  him 
fShoold  have  it ;  and  that  he  would  send  for  a 
.gentle^van  to  teach  him  the  French  tongue,  to 
.qnalify  him  to  live  iu  that  kingdom ;  and  ac- 
.«3ordiDg]y  he  sent  for  one  Mr.  Stephen  Bayes. 

What  is  be? — He  wfis  an  officer  in  the 
French  service,  as  Hayes  himself  and  my  lord 
Ipid  me ;  and  my  lord  liad  him  in  the  house  a 
considerable  time,  on  purpose  to  convene  with 
,iiim  in  French. 

Did  you  ever  see  him  there? — I  did,  t^y 
lord,  jbrty  times. 

Can  yon  recollect  any  narticiilar  time  when 
^bis  coaversation  happened  ? — 1  told  you,  my 
lord,  it  was  abont  March  1741,  wben  he  b^fl 
jtbe  appeal  in  England. 

,  Wm  it  before  or  aAer  tlie  determination 
of  that  appeal? — 1  believe  it  was  both  be- 
(fore  and  alter ;  the  appeal  was  determined  the 
ioih  of  March,  and  be  continued  in  that  reso- 
Jation  till  May  1742.     > 

And,  pray,  what  altered  his  resolution  then? — 
,Wby,on  the  1st  of  May,  Mr.  Annesley  bail  shot 
ja  man  at  Stames ;  it  was  on  Saturday,  as  ap- 
j;^ar8  by  the  indictment  and  coroner's  inquest ; 
jipQQ  which,  the  Ud  of  May,  my  lord  sent  for 
jne,  and  ordered  me  to  go  to  Staines,  and  to 
cibqaire  into  the  afiair,  and  to  collect  tlie  evi- 
ijleiuse,  and  carry  on  the  prosecution,  and  to 
ibllow  the  directions  of  Mr.  Gardsn  and  Mr. 
ISordon,  with  the  assistance  of  one  Mr.  Jans, 
wbo  was  a  sutgeou ;  which  I  accordingly  did. 
jttjr  lord  told  me  further,  that  I  should  loUow 
tbeir  directions,  and  in  some  small  .time  aft^r 
(jfes^mm  3  or  4  days)  told  me.  That  they  bad 
ppiisulted  together,  and  advised  him  not  to.be 
fMten  to  converse  with  me,  for  that  it  was  not 
Moper  for  him  to  appear  in  the  pfOsecutiQp,  for 
Kar of  its  hurting  him  in  the  eansethat  was 
coming  An  between  bim  and  the  plaintiff;  apd, 
llrn^  be  did  not  care  if  it  cost  bim  10,000/.  if  he 
p^M  g^  the  plaintiff  banged ;  for  then  be 
•hould  be  easy  in  his  titto  aod.  miaUi. 


After  he  told  yon  that  he  ^\i  not  car^  if 
it  cost  him  10,000/.  if  he  could  get  the  plaintiff 
hanged,  for  then  be  should  be  easy  in  his  titles 
and  estates,  who  laid  out  the  mone'y  in  carry- 
ing on  this  prosecution  of  this  unfortunate 
man  ? — Money  came  privately  from  Mr.  Jans  ; 
my  leni  told  me.  He  was  determined,  as  he 
was  advised,  not  to  appear  in  it  himself,  but 
that  I  should  apply,  from  time  to  time,  to  ^^r. 
Jans,  and  Mr.  Jans  shopid,  froita  time  to  time^ 
SMoply  me,  for  that  he  had  ordered  him  to  pro- 
vide money  ;  and  accordingly  I  had  moner 
from  him. 

What  wto  Jans  to  my  lord  Anglesea? — H^ 


naged  every  thing  for  bim. 

[•Cmss-examinatioD.} 

Q.  Repeat  again  the  time  when  you  first 
bad  this  discourse  with  the  defeods^t,  of  hia 
desiring  Mr.  Annesley  to  be  sent  to.— ^.  »Som^ 
tine  iMefore  the  lOtb  of  March  174JL,  we  had 
the  first  colloquium;  we  had  the  like  dis- 
course, at  sundry  times,  between  the  7th  of 
December  1741,  and  May  1742. 

When  was  ^he  first  colloquium,  as  you  call 
it?-«-Xhe  first  time  was  some  time  before  the 
IQth  of  March,  1741. 

Where  was  Mr.  Annesley  aft  this  time  ?—«I 
donH  know,  Lnever  saw  him  at  that  time. 

Do  you  know  whether  be  was  in  the  .king« 
dom  of  England  or  not  ? — I  cannot  tell.  I  .be- 
lieve  he  was. 

Do  you  know  /or  what  purpose  it  was  thai 
my  lord  said  these  words  to  you?  Was  it  with 
an  intent  that  you  should  apply  to  Mr.  Annes- 
ley ? — No,  I  donU  believe  ii  yvia. 

Pray  now.  Sir,  do  you  know  of  any  s^pa 
that  were  taken  in  order  to  this  accommodation 
that  my  lord  desired? — 1  don't  know  of  aoy» 
Sir. 

Pray,^Sir,  bow  soon  afl^r  this  lOth  of  March 
1741,  was  it,  that  you  first  saw  this  French- 
man with  my  lord  ? — Near  abont  that  time ;  I 
cannot  tell  exactly.  Frenchman  he  was  not, 
I  believe  be  was  an  Irish  gentleman,  a  tenant's 
son  of  my  lord's. 

How  soon  was  it  that  my  lord  said  this  after 
the  lOth  of  March?-— Near  about  the  time  it 
was. 

Had  my  lord  Mr.  Haves  in  the  house  witb 
him  ?— He  bad  bim  in  tne  house  for  that  pur« 
pose,  of  learning  the  French  tongiie. 

Did  you  ever  hear  any  thing  of  my  lord's  ap^ 
plying  for  an  accommodation  ?-r It  was  very 
ofte^  .talked  in  the  house.  Sir,  that  one  Mr« 
Paterson  and  one  Mr.  M'&ercber  should  ba 
sent  to. 

Do  you  know  of  any  steps  that  w^re  tafcen 
towards  an  accommodation? — 1  knour,  of  my^ 
self,  of  no  steps  in  order  to  i^  accommodation. 

Sir,  I  see  you  have  refreshed  your  m^m^^J^ 
with  papers  and  memorandums  as  to  fte^iods.^f 
time,  are  they  of  your  owp  b$^pd- writing  9»?« 
They  are. 

1  should  be  glad  to  know  when  U  was  thai 
you  put  down  those  perioda  ^  time  '^  writiiig  ? 
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—Sir,  1  put  down  the  days  aft  tbey  came  on. 
I  ouuid  shew  you  every  day  where  1  was  for 
seven  years  last  past. 

Were  they  wrote  about  the  time  the  trans- 
actions happened  ? — i  always  did,  since  1  was 
a  practitioner  oi'  the  law,  keep  a  day  book  of 
every  thing  I  did ;  and  the  first  thing  I  do  in  a 
morning  is,  to  set  down  the  preceding  day's 
work. 

You  say,  my  lord  used  some  words  to  this 
purpose.  That  he  did  not  care  if  it  cost  him 
10,000/.  if  he  could  get  the  plaintiff  hanged ; 
and  you  were  the  agent  under  Garden  and 
Gordon,  to  carry  on  that  prosecution  ? — 1  was. 
How  came  yon  to  be  employed? — ^The  rea- 
son f  was  sent  for  was,  that  I  had  been  a  coro- 
ner myselfio  thecounty  of  Devon  for  some  years 
(a  doz«n  or  fourteen),  and  was  thought  a  proper 
person  because  of  that. 

Did  you  go  on  with  that  prosecution  till 
there  was  a  verdict  ? — I  did.  Sir. 

Pray  now,  did  you  inform  yourself  of  the 
nature  of  that  fact  at  any  time  before  the  trial 
came  on  P — I  attended  the  coroner's  inquest. 
Sir,  and  did  informmyself  of  it.  I  collected 
evidences,  and  drew  the  brief.  1  have  the  brief 
here.     / 

Did  you  see,  or  had  you  a  copy  of,  the  exa- 
minations upon  which  the  indictment  was 
found  ? — I  was  present  at  the  examination  of 
the  witnesses  before  the  coroner,  and  took  some 
notes  of  my  own  at  that  time,  which  1  have 
with  me. 

How  was  the  indictment  found? — ^The  in- 
dictment was  upon  the  coroner's  inquest. 

Were  there  any  examinations  upon  .which 
the  bill  of  indictment  was  found  ? — ^The  coroner 
only  took  their  .examinations  short,  as  memo « 
randums.  The  bill  was  found  upon  the  evi- 
dence of  the  son  of  the  deceased,  and  others, 
vivd  vocCy  before  the  grand  jury. 

Were  thereto  your  knowledge,  any  exa- 
minations taken  in  writing  ? — I  was  told  that 
sir  Thomas  Hevnell  took  some  examinations  in 
writing ;  I  applied  to  bim  for  them  j  but  he  re- 
fused me ;  1  applied  to  him  a  second  time  for 
them,  when  he  told  me  that  he  had  consulted 
with  sir  John  Gonson,  and  that  no  examinations 
should  be  shewn  till  they  were  produced  in 
Court. 

Were  the  same  witnesses  that  were  examined 
before  the  coroner  examined  in  court  upon  the 
trial  ?— Most  of  them  were,  and  a  great  many 
more. 

Were  they  not  all  examined?— I  believe 
they  all  were.  A  matter  of  40  people  were 
examined. 

Was  your  brief  framed  from  the  depositions 
of  those  people  that  were  examined  before  the 
coroner? — My  brief  was  framed  from  the  exa- 
minations of  witnesses  that  I  took  myself.' 

Pray  now,  did  the  case  appear,  for  the  most 
part,  to  be  the  same  upon  the  U*ial,  as  upon  the 
cxdmioations  before  the  coroner?— No,  Sir,  it 
differed  vastly. 

What  was  the  finding  oo  the  coroner'^  m* 
ifuestP-^ Wilful  murder, 


Recollect  some  one  material  circumstece 
wherein  the  evidences  varied? — 1  tell  }M, 

Sir, 

Was  the  evidence  stronger  on  the  conmer-s 
inquest  than  it  was  in  court  on  the  tiisl?— 
Yes,  it  was  stronger  against  Mr.  Anoesley,  be* 
cause  the  main  evidence  was  taken  oft'  apoa 

the  trial,  for  reasons 

Had  my  lord  Anglesea  any  band  in  tsldti^ 
off  the  main  evidence  ? — No. 

Who  then  took  it  off? — It  was  the  prisoner 
who  took  it  off.  His  evidence  was  rendered 
invalid  ;  his  evidence  was  given  in  eoart,  but 
his  evidence  was  discredited  in  court  by  renon 
of  his  character ;  and  there  was  a  stn»|f 
reason  given  for  it  in  court  by  a  witness. 
-  What  was  that  witness'tf^name?— It  wa 
Paul  Keating. 

Were  there  tiny  persons  produced  ODonthak 
trial  to  the  character  of  Paul  Keating  r— Yes. 
Was  Paul  Keatinff  for  or  against  the  jn* 
soner  ?— He  was  for  we  prisoner. 

Who  was  the  main  witness  that  swore  atKiisit 
the  plaintiff  on  his  trial  ?^-It  was  John  E^e> 
stone. 

Had  you  any  conversation  with  tbtt  John 
Egglestone  before  the  trial,  touching  bis  eri- 
dence  ? — I  had.  He  was  brought  to  me  ^ 
one  Williams,  that  keeps  the  Wbite^HorMii 
Piccadilly,  and  he  varied  from  his  evideooe 
that  he  gave  before  sir  Thomas  ReynelL 

Were  you  present  when  he  gave  that  cfi« 
dence  ? — I  was  not. 

How  do  you  know  it? — It  was  dsdsredss 
in  court,  and  you  asked  me  what  passed  id  cosrt 
Tell  us,  whether  this  fact,  for  which  Mr. 
Annesley  was  proseeated,  was  oommitled  by 
da^  or  night  ?— By  day.  The  fitct  was  eoia- 
mitted  at  Staines. 

What  time  of  the  day  was  it?— As  it  ip- 
peared  upon  the  examinations,  one  sr  tws 
o'clock  in  the  afternoon. 

Did  it  appear  to  have  been  done  in  a  pabfis 
place  ? — In  a  meadow. 

Did  it  appear  on  the  trial,  that  there  were 
any  number  of  persons  present?— There  were 
present,  John  Egglestone,  John  Fisber,  sod 
one  John  Bettesworth,  and  one  more,  I  thioL 
Were  there  any  other  of  the  witncffes  tbif 
appeared  on  that  prosecution  that  were  disoe* 
dited  on  account  of  their  character,  besides  ^- 
|[lestone  ? — ^There  was  a  variation  in  Ifaeir  tes- 
timony, bnt  that  they  were  discredited  for  thdr 
character,  I  cannot  say. 

What  time  was  the  trial  ?— The  trial,  1  b^ 
lieve,  was  the  14th  of  July  174S. 

W  hat  time  was  the  coroner's  inqoest  held  ?-' 
The  4th  of  May  1743. 

Pray  now,  when  my  lord  Anglesea  said  Is 
you,  That  be  did  not  care  if  it  cost  bim  10,000^ 
to  get  the  plaintiff  hanged,  did  yon  undenMad 
that  it  was  his  resolution  to  destroy  hini  if  ^ 
could  ?— 1  did,  Sir. 

Did  you  advise  my  lord  Anglesea  bsC  l» 
carry  on  that  prosecution  ?— I  did  not  Mm 
him  not  to  carry  it  on  ;  I  dkl  nnt  prooiBS  |i 
undertake  to  advise  faim* 
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Di<l  jon  say  an j  tbiDgf  ta  anaww  to  my  lordt 
id  whatf  when  he  told  yoa,  he  did  net  care  if 
ooet  him  10,000/.  if  be  eouldgetthe  plaintiff 
m^eA  f — I  do  not  icnow  any  particahur  answei^ 
At  1  made  him. 

J>id  yuti  approre  or  disapprove  of  hk  ex- 
easions  and  design  together?— I  dMinot  aay 
iftt  I  did  either. 

Did  not  you  go  on  as  efTeeiiiaDy  afler,  with 
le  proseeotion,  ae  you  coold  f — I  did,  to  be 
ire,  Sir.  Indeed,  I  adyiaed  my  lord  Anglesea 
>t  til  appear  upon  the  trial. 
Since  jny  lord  had  told  vdb,  that  he  Would 
(tee  u^ith  the  pitting,  and  go  to  France,  and 
sappoint  Charles  Annesley,  how  caaie  yoa 
It  to  telf  hnm,  tbiH  if  he  banged  thi^  pretender, 
wonid  frestrate  bis  desigtts,  and  the  expee- 
tions  he  bad  ?-^In  answer  to  what  jou  say 
bat  if  the  pretender,  as  you  call  him,  were 
mged,  there  wdnld  be  a  greater  fund  left  than 
or  3,000/.  a  year  to  tm  aSroad  with^,  it  eer- 
linly  would  destroy  that  project  of  disappoint- 
ig  Bless.  AnnMejf  s ;  but  then  it  would  put  a 
reater  estate  in  his  own  pocket . 

Was  not  the  intention  of  the  prosecution  to 
isappoint  the  Annerieys  ? — No,  the  intention 
la  to  put  this  man  out  of  the  way,  that  he 
lilrttt  enjoy  the  estate  easy  and  quiet. 

WbeB  my  lord  Anglesea  said,  that  be  would 
ot  care  if  it  cost  him  10,000/.  so  be  could  get 
Im  plaintiff  hanged,  did  you  apprehend  from 
benoe,  that  he  would  be  billing  to  go  to  that 
zpence  in  the  prosecution  ?— •!  did. 

Did  yeu  suppose  fh>m  thence  that  he  would 
lipeee  ef  that  10,000^.  in  any  shape  to  bring 
iMMit  the  death  of  the  plaintiff?-^!  did. 

Did  yiHi  net  apprehend  that  to  be  a  most 
rieked  orinae  P — 1  did. 

If  so,  how  could  yoa,  who  set  yourself  out  as 
I  man  of  business,  engage  in  that  project,  with- 
rtit  making  any  objection  to  it  P — I  mav  as 
sell  ask  you,  hew  you  oame  to  be  engaged  for 
be  deteodant  in  this  suit. 

Was  it  before,  or  afteir  the  coroner's  inqnest, 
ihat  my  lord  Anglesea  told  you,  he  did  notcare 
fit  Mst  him  ten  thoasaad  pounds  to  get  the 
ilaintlff  bang'd  f— >I  can't  charge  my  memory ; 
t  was  there,  or  thereabouts. 

lioek  in  your  diary,  and  see.— I'll  look 
in  my  diary.  I  eaanot  exactly  tell  you,  Sir. 
Fbe  second  of  May  was  the  day  1  was  sent  for 
to  mjr  lord,  at  the  White  Horae  in  Piccadtiiy ; 
ind  I  believe  one  Thompson  Gregory  was  sent 
tarnie,  and  with  a  great  deal  of  joy  they  said 
that  Mr.  Annesley  had  killed  a  man,  and 
would  be  banged.  The  3d  of  May  I  went  to 
Celebrooke,  within  three  mild  of  Staines.  The 
Mih  of  May  I  went  to  Staluet,  and  the  inquest 
was  Md  there. 

Was  it  aAer  that  4th  of  May  it  was  held  f-^ 
I  came  home  the  5th,  and  I  mdieTe  it  was  that 
^y ;  for  my  lord  met  me  at  Hounslow,  in  his 
C(iiHBh-and*>six,  to  know  how  things  went  on. 

Was  it  at  that  meeting  be  said  this  to  you  ?-*- 
1  eannot  idl.    It  was  within  a  day  or  two,  up 
«t  down.    I  did  not  take  particular  notice. 
Did  you  ever  enter  down  in  writiDg  any  con- 
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versition  between  you  f— I  bave  made  memo- 

randuma  about  my  business,  but  privato  ooo* 

tersntion  in  company  1  never  entered  in  writing. 

Was  it  not  upon  the  day  he  sent  for  yoo  to 

fl  down  to  Statues  that  he  said  these  words  ? — 
can't  say  more  than  I  know.  1  believe  it  wad 
not.  And  1  beKeve  ft  was  after,  br  just  upon, 
balding  the  eeroner's  inqneat 

Did  not  you  understand  from  thence,  that  h# 
would  kyout'tbat  money,  in  any  shape,  to 
compass  the  death  of  this  man  ? — J  cannot  tell. 
But  my  lord  is  rery  apt  to  be  flariiy  in  his  ifi4^ 
course. 

Did  not  you  apprehend  it  to  be  .a  bad  pur* 
pose  to  lay  out  money  to  compass  the  deatn  of 
aaother  man  P — ^I  do  not  know  but  I  did.  I  do 
believe  it.  Sir:  But  I  was  not  to  undertake  that 
bad  purpose.  If  there  was  any  dirty  work,  I 
was  not  concerned  in  it. 

If  YOU  did  believe  this,  I  ask  you,  how  came 
yon  to  engage  in  this  prosedUtion  witbout  Ob- 
jectioRp-^l  make adiltiiKltion between  carrying 
on  a  prosecution^  and  compassing  the  death  <» 
a  mran.' 

How  came  yoti  to  make  tliat  dwtinction  ?— 
I  may  a^  well  ask^  how  the  counsel  came  to 
plead  the  capsef 

j>id  you  erer  mention  to  any  of  your  coun- 
sel, tbflct  my  lord  made  that  declaration  f-^1 
did  not. 

If  yoa  had  told  any  of  them  that  my  lord 
made  that  declaration,  would,  they  have  ap^ 
peared  for  you  f -^I  cant  tell  whether  they 
would  or  not. 

Do  you  believe  any  honest  man  would  ?* — 
Yes,  1  believe  tbey  would,  or  else  I  would  not 
have  carried  it  on,  Sir.  And  I  do  assure  you, 
it  is  the  only  cause  1  was  concerned  m  at  the 
Old  Bailey  m  my  life,  and  shall  be  the  last. 

Don't  ydu  believe,  that  my  lord's  engaging 
fai  that  jproaeciition  was,  becanae  the  man  set 
up  a  title  to  his  estate,  and  not  on  ^U»ount  of 
his  killing  the  knan  at  Stahies?  I  beliere  it 
Wat ;  and  beKeved  it  fben,  and  do  now. 
Do  not  yoa  believe  it  «a  an  uniawftil  pur- 
oee? — I  cannot  bdp  chat.  1  was  employed 
»y  the  churchwarden  ot  Staines  to  prosecute: 
1  thoald  not  bare,  been  ooucemd  apon  any 
account  whatsoev^,  bad  not  I  the  sanctioo  df 
the  coroner's  Inquest  ibr  wilful  marder,  which 
I  thought  a  justification  of  the  proaecotk>n. 

When  was  it  that  the  chnrch-werden  em- 
ployed YOU  f — The  8tb  of  May,  1749.  He 
wrote  a  letter  to  me,  *«  Pray  pUDseeute  Jamea 
Annesley,''  &c.    Signed  Stepnen  Bolton. 

Was  not  this  after  iny  lord  declared  he  vrould 
spend  10,000/.  to  get  blm  banged  ?— It  WM. 

Sir,  I  ask  you,  was  there  any  money  giveft 
to  any  witness  to  appear  and  giro  evidence  f — 
I  don't  know  of  anv. 


I 
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*  fn  the  «<  Trial  at  Bar,"  9cc,  Mr.  Baron 
Mounteney  is  reported  to  hare  said  upon  tho 

{lotting  of  this  question,  **  An  attorney  miffbt 
bink  himself  Well  warranted  by  the  rerdict 
found  upon  the  coroner*s  inquest  to  prosecute, 
and  itot  think  it  a  bad  action." 
4L 
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.  What  sum  was  given  for  their  atteodance? 
r-About  half-a-crown  a  day  for  their  attead- 
ance.  J f  there  waa  any  dirty  woric,  I  knew 
nothing  of  it. 

Are  you  paid  your  bill  of  ooata?— Not  all 
of  it 

^  How  much  does  it  come  to  f — ^Tbe  proseca- 
tion  cost  800/. :  but  the  total  remaining  due  to 
me  is  330/. 

Was  there  any  body  present,  l»hen  yon  had 
this  copTersation  with  my  lord  P— No,  i  be- 
Ueve  not;  for  we  osed  M  cSonverse  together 
alone  freqnently. 

Was  Mr.  Jans  ever  present  ?— No,  never. 

Was  Thompson  6rq;ory  present  when  he 
went  and  brought  you  to  my  lord  P— He  came 
with  me. 

Did  he  remain  in  the  room  p — I  believe  be 
did,  ail  that  night  . 
.  Was  this  the  1^  of  May?— Yes. 

Had  you  that  day  any  disooune  about  the 
Bum  or  money  that  my  lord  would  spend  ?«— 
No,  not  that  Jay. 

Was  it  by  your  advice  and  directions  that 
that  letter  was  sent  to  you  by  the  church- 
irarden  of  Staines  P—Noy  it  was  by  Garden's 
and  Gordon's  advice. 

Were  you. privy  to  itP— Yes»  I  was.    And 
this  letter  was. advised  in  order  that  the  de- 
fendant might  not  appear  in  the  prosecution. 
.  Did  not  yoa  know  this  was  to  give  a  colour  P 

Did  yen  think  this  was  lor  a  good  purpose? 
—Mr.  Garden,  Crordon,  Jans,  and  lord  A!ngle- 
aea  had  a  consuitalioB,  and  it  was  thought 
proper  that  I  ahould  have  another  person  to  my 
assistance,  because  they  would  not  appear,  and 
my  instructions  were,  to  send  this  oroer  to  the 
church -warden  and  get  it  signed,  that  my  lord 
ahould  not  iippear  in  it;  and  the  reason  was, 
that  if  my  lord  should  apnear  in  it,  they  thought 
it  would  be  attended  with  ill  consequences. 

Did  yon  know  at  the  time  of  tne  trial  that 
Mr.  Anneslev  intended  to  sue  for  the  title  and 
estate  of  lord  An^eseaf — ^It  was  reported  he 
would,  that  he  mtended  it;  and  this  was  in 
«rder  to  j»revent  it. 

Do  yon  .know  one  Mr«  Thomas  Smith  P— 
Yes,  Sr. 

I  desire  to  know,  if  Mr.  Annealey  gets  this 
suit,  whether  yoa  will  be  paid  your  bill  of 
coaU  ?— No,  Sir,  if  be  gets  it,  I  shall  lose  every 
ihilliog  of  it 

Where  do  you  lodge  P^At  one  Pamns's  in 
King-street 

Are  you  acquainted  with  Thomas  Smitli  the 
cabinet-maker  P— I  am  very  well  acquainted 
with  him. 

Had  you  any  discourse  with  him  about  this 
evidence  that  you  have  giren  to-day  P — 1  have 
had  some  discourse  with  him  about  it. 

Did*not  vou  tell  him  that  you  had  been  ill 
used,  and  tnat  that  provoked  you  to  give  io  this 
evidence  ?— No,  I  never  did;  for  he  knew  that 
I  had  been  ill  used.  I  will  tell  you  what  I 
have  said  to  him :  That  it  was  a  wrong  step  in 
my  lord;  for  this  bill  of  costii  of  mine  would 


never  have  come  to  Tight,  had  not  I  been  obfini 
to  sue  for  my  right  That  my  lord  filed  tUl 
in  the  Exchequer  against  me  in  Eofflaad,  H 
disclose  what  business  I  had  done  for  him,  •■! 
that  I  was  obliged  in  my  justification  to  loncf 
in  a  schedule  this  niy  bul  of  costs. 

Did  not  you  look  upon  my  lord  Anakict  ai 
yowr  real  client  in  the  prosecution  of  tae  phis* 
tiffp— He  promised  to  pay  me,  bnt  I  did  sot 
look  upon  him  as  my  immediate  enalojer; 
for  my  k>rd  told  me  he  had  directed  itr.  Jtsi 
to  employ  me. 

Did  you  look  upon  Mr.  Jans  at  this  time  ii 
your  Client  P — 1  did  look  upon  him  is  mj 
client. 

Do  not  you  believe  that  if  y  lord  had  tbcw 
discourses  with  you  as  his  attorney  ?— No,  Sir; 
for  1  knew  X  was  never  to  be  concsmed  in  tki 
cause. 

In  wb^t  light  then  did  you  look  npoo  thit 
discourse  P — I  looked  upon  it  to  be  a  diaeom 
to  roe  as  a  friend. 

Was  not  the  discourse  with  you  on  tlie4tk 
and  5th  of  May,  as  his  attorney  or  solicitor  f^ 
1  looked  upon  him  to  be  my  chent 

And  therefore  did  not  he  look  upop  yoa  u 
his  solicitor  P — I  caunpt  tell  what  be  did. 

Did  be  meet  ybu  as  his  friend,  or  solieibrf 
*-Sir,  there  was  another  man  with  me. 

Were  not  you  employed  by  him  to  lee  thi 
inquest  held  P — I  was.  *I  wish  yon  would  m- 
diioe  any  person  to  attempt  to  prove  thit  1  •■ 
a  dishonest  man. 

How  long  have  yon  been  a  prsctitioDer?' 
I  have  had  a  ft^  many  clients  io  the  cooat 
of  twenty  and  odd  years. 

Do  not  you  look  upon  it  as  a  ruk  of  pn* 
dence  and  honour,  for  attomies  to  kees  rdi- 
gtonsly  the  secrets  of  their  clirats  ?— I  do,  io* 
deed. 

Do  not  you  think,  that  if  a  solicitor  or  » it- 
tom^  discloses  these  secrets,  he  ti  a  very  hd 
manr— I  think  he  is. 

And  how  came  yon  to  disclose  this  secret  f^ 
I  would  not  have  disclosed  this,  if  I  had  sit 
been  obliged  to  do  it ;  and  the  reasoo  vUd 
obliged  me  to  do  it,  was,  my  lord's  filing  tUl 
in  the  Exchequer  to  discloee  whst  bosioes  1 
had  done  for  him ;  when  1  was  oUiffed  to  in- 
swer  the  interrogatories  I  am  now  awwd. 

You  said  my  lord  Auglesea  was  a  Hff 
flashy  man  in  hia  discourse;  did  not  yoany 
so  P— -Yes. 

Is  not  be  a  man  sulyect  to  passion  and  M» 
and  hasty  and  rash  in  his  exptosioBif-' 
Hois. 

At  the  time  that  he  talked  to  you  aM 
giving  up  these  things  to  Jemmy,  wm  sflt  at 
chagrined,  and  in  a  passion  P — He  wif  ^ 
from  being  in  a  passion,  add  asked  my  ofiM 
whether  it  was  proper  for  him  to  do  it 

Was  not  the  reason  heffave  this,  th^  b^^ 
not  value  his  titles,  and  soauki  lire  csa^  i* 
France  ? — It  was. 

Was  it  a  conscientious  scruple,  or  bii  detf* 
of  ease  P — I  believe  it  was  both.  ThO'TetfM 
of  it  was,  he  was  extrenelj  angry  wiik  ^ 
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AoDcsieyB,  beeame  they  polled  away  money 
Coo  fast  from  him. 

Was  not  this  said  out  of  tbe  effect  of  bis 
•bagrin  at  this  time,  or  out  of  spleen  to  Cbarlea 
Amiesley  ?— No,  1  believe  be  said  it  for  bis 
•irn  sake,  lor  his  own  advantage;  for  tbe 
cause  then  coming  on  with  the  preaettt 
plaintiff  made  him  desirous  to  be  easy. 

Was  there  any  intercourse  or  treaty  set  on 
foot  between  him  and  Mr.  Anoesley  ? — 1  ca»> 
noi  tell :  I  have  answered  thai  already. 

At  the  time  thb  discourse  happened,  aboot 
tbe  lOtb  of  March  1741,  and  several  other 
tim^s,  can  tou  recollect  whether  any  one  was 
preient  ?— None  at  all,  Sir ;  we  were  ooo- 
staatly  alone ;  but  I  beard  Mr.  Jans  several 
times  advise  him  to  leave  tbe  three  kingdoms. 

In  your  answer  to  the  hill  in  the  Exchequer, 
did  yon  insert  that  declaration  that  my  lord 
made  to  you  f — Sir,  I  wonder  you  wonld  ask 
Ibal  mestioo ;  it  has  no  relation  to  tbe  bill. 

Did  vou  ever  tell  any  penoo  that  my  lord 
made  that  declaration  P— Ycii  I  have  fwom  il 
before  in  London. 

Before  whom  ?— Before  tbe  Kiaminer, 

Did  you  mention  it  at  any  other  time  before 
you  were  examined  f — ^Yea. 

^  To  whom  ?— Upon  haviiMf  the  copy  of  this 
bill,  the  manasers  of  Mr.  Annesley  came  to 
me  to  know  ifl  knew  any  thing  of  this  oMtter. 

What  managers  ?— Mr.  Kerder,  Mr.  P^- 
eon,  and  two  or  three  more. 

Were  you  served  with  a  snbpcsna  ?— I  have 
it  here. 

Where  did  yon  receive  itP^-Heie,  Sir. 
They  applied  to  me  to  go  to  Irehmd,  and  said 
I  must  go;  and  said,  Will  yon  give  us  the 
trouble  of  sending  yon  a  subpcena  r  and  I. told 
them  I  wonld  not  give  them  the  trouble. 

Did  net  you  say  that  you  would  not  have 
given  evidence  here,  except  you  had  been 
fiwced  to  It?— Why,  Sir,  is  not  that  a  force? 
If  a  man  applice  to  me,  and  says,  he  will  sub- 
piena  me,  must  not  I  obey  that  subpcena  P 

Did  Tou  ever  hear  my  lord  Anglesea  say  any 
tiling  about  the  stealing  of  a  silver  spoon  P— I 
liave  heard  my  lord  An^esea  say,  that  this 
nretttider,  as  he  called  him,  was  transported 
for  stealing  a  silver  spoon. 

When  did  yon  hear  that  P— At  the  time  of 
the  first  disoourse  between  us. 

Did  you  ever  hear  it  more  than  oooe  P — ^Yea, 
fifW  times,  I  believe. 

Can  you  recollect  any  onie  time  of  those 
fifty  times,  and  who  was  present? — I  cannot 
recollect;  but  it  was  between  tbe  7th  of 
J>ecember  1741,  and  the  14th  of  July  1742. 

Upon  your  oath,  did  you  ever,  in  any  con* 
vcrsation  between  my  lord  Anglesea  and  you, 
liear  mv  lord  say,  that  tbe  plaintiff  was  a 
beetard  P — I  have.  I  have  heard  him  say,  he 
was  his  own  bastard.  I  have  heard  him  say, 
that  he  was  his  brother's  bastard.  I  have 
Ibeerd  him  say,  that  he  ^t  the  wench  with 
chiki,  and  made  her  lay  it  upon  bis  brother^ 
kecause  be  WM  better  able  to  maintain  it  than 
Junself. 


Did  jroo  heai^  him  say  that  as  often  as  yon 
heard  him  speak  of  the  silver  spoon?— That  is 
not  possible  for  me  to  chawe  my  memory 
with.  1  have  heard  him  say  ooth  lery  often. 
When  he  said  he  got  him  transported,  he  said 
he  stole  the  silver  spoon. 

Was  anv  one  present  when  be  said  this  P — 
Yes,  I  will  tell  you  one,  who  said  he  was  in 
the^  bed  with  her  along  with  my  k>rd,  one 
Rolph.  •       ^     ^ 

was  Rdpb  present  P— Rolph  was  present 

At  what  nnoeP— I  believe  in  my  lord 
Amrissea's  lodgings. 

Where?— In  London ;  either  there,  or  at  a 
taven. 

Whom  did  yon  hear  this  from  P— I  heard 
Rolnh  say  thk. 

Was  Rolph  one  of  the  company  at  the 
tavern  ^— BTe  was. 

Dhl  he  sit  down  at  taUe  with  yen?— I  be- 
lieve it  was  in  ifate  morning,  at  my  kird's  kNig- 
inga  k  Bnry-street,  at  the  time  of  breakfast 
BOW  1  reoolKCtoM  of  it. 

Whal  was  it  my  lord  said  then  ?— What  de 
TOO  say  to  this,  says  he  P  Here  is  Rolph  says, 
be  was  in  tbe  bed  at  tiie  same  time,  and  knows 
the  pretender  Is  a  baataid. 

Was  this  when  he  mentioned  the  stealing 
the  silver  spoon?— 1  believe  it  was  at  the 
same  time.*  • 

The  Evidetux  clotedfor  thePlaintiffi 

Mr.  Ationuy  General^  (St.  George  Caul- 
field,  esq.)  opens  tbe  defendant's  evidence : 

May  it  please  your  lordship,  and  you  gentle- 
men of  the  juty  ;  1  am  eoonsel  for  the  de* 
fendant,  the  eari  of  Anfflesea*  You  have 
heard  a  great  deal  of  evidence  carried  on  for 
several  days,  entirely  taken  op  in  the  examina* 
tion  of  witnesies  on  the  part  of  the  plaintiff. 


•  In  tbe  '<  Trial  at  Bar,"  &c.  (p.  59;)  it  ap« 
pears  that  afler  tbe  examination  of  Oifllard, 

Mr.  Richard  Baify  being  produced  on  tbe 
table  in  order  to  be  exammed,  said. 

My  lord,  1  bnmbly  beg  leave  to  inlbrm  yenr 
lordship,  Mbre  I  am  sworn,  that  I  have  a 
lease  here  in  my  hand,  which  i  held  from  the 
defendant^  and  which  if  the  plaintiff  succeedsi 
I  may  lose  the  benefit  of;  therefore  I  submit 
to  your  lordships,  whether  I  ougbt  to  give  my 
evidence  in  this  cause. 

Tbe  coobsel  for  the  defendant  dnected  to 
Mr.  Baily 's  bemg  examined,  because  mterested 
in  tbe  event;  anid  tbe  Court  being  of  opinion 
that  he  ought  not  to  be  examined,  where  his 
evidence  UMy  prejudice  or  better  his  own 
interest,  he  was  set  aside. 

[Here  the  ooonsel  for  the  lessor  of  tbe  plain- 
tiff closed  their  evidence ;  but  said,  that  if  the 
counsel  for  the  defendant  should  make  it  any 
part  of  their  defence,  that  the  lessor  of  tbe 
plaintiff  is  the  son  of  Joan  Landy,  they  for 
the  plautiff  hoped  they  should  be  admiued  to 
shew  what  became  of  that  son ;  which  Rafter 
some  debale  of  tbe  counsel)  the  Court  declared 
they  should  be  at  liberty  to  do.} 
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It  i$  neeecsary  Mora  I  nmlm  Ibo  aatvre 
of  our  proofs,  to  U|ce  notice  of  tbo  method 
obierven  in  prodiimg  the  ^vidoooe  that  bas 
been  already  giveo,  in  or^er  to  att«Dd  the  sen* 
tiemea  of  tbe  otber  aiile  in  the  siuoao  mokbod* 

Though  they  were  very  aenaUe,  that  thia 
fact,  if  tnie,  moat  admit  of  tho  dearaat  proof 
in  the  affirmative,  yet,  they  were  pleaaad  to  be- 
gin, ^  I  thought,  at  aconaideraUe  diatnntMi 
Srom  the  point,  and  took  up  much  time  in  ezai* 
miniog  witoeasea  to  shew,  that  it  was  prabahle, 
or  at  leaat  not  improhnble,  that  my  lady  Althara 
might  have  a  child,  and  ma  evideaee^  aucU  as 
It  was,  that  my  lady  iltham  bad  bean  with 
child,  and  had  one  or  two  miscarriages  Mom 
Ibe  pretended  birth  of  the  plaintiif. 

They  afterwards  came  more  d«rsctly  to  the 
question^  aad  caMed  witness  la  prove  the  actual 
birth  of  the  plaintiff ;  that  it  was  at  I>iMi«aine» 
ia  the  eottsty  of  Wasdofd,  in  April  or  May 
1715,  (thongh  one  of  their  witnesses  of  the 
best  appearaoca  swore  it  to  bain  Saptambar 
1715,  and  gave  very  paiiicnlar  reasons  lor  it) 
that  Chare  were  great  rqjoictogSy  a  public 
phnstening,  who  the  sponsoia  were,  the  mma- 
Mff,  and  biinging  home  again  of  tbe  cbiU, 
when  nnised,  to  tbe  honse  of  DaniMHia,  and 
Ilia  stay  there  with  my  lord  bis  lather,  till 
dbont  three  yeam  old  ;  tbia  seems  to  ma  a  ma- 
terial,  and  indeed  the  moat  material  part  of  the 
case;  the  jury  will  therefore  recollect  the  in- 
confiistencies  and  contradictiona  of  tbe  wit- 
nesses to  these  lacta,  and  judge  of  the  truth 
and  probability  of  the  evidenoe,  by  comparing 
tbe  nature  of  the  fiusts  testified,  with  the  wit- 
ueisea  produced  to  prove  them,  bow  likely^ 
bow  possible,  that  such  persons  aa  thass^  and 
these  alone,  ahanld  be  ama  to  prove  a  laot  of 
tbisaatmre. 

They  proceeded  afterwarda  to  give  an  ac« 
connt  of  this  child  in  the  several  pkces  where 
my  lord  Altham  bad  reaided  after  bis  separation 
from  my  lady,  at  Kinna,  at  Carrickddie,  and  ia 
Dublin,  in  the  several  places,  where  he  lodged 
there,  and  I  think  one  of  the  witncasaa  pro- 
Sliced,  late  last  night,  gave  aome  account  of 
bim  daring  my  lord'a  rMdanoe  at  Inobicore : 
Whether  this  evidence  has  anbstanoe  aad 
atrengtb  in  it,  or  does  not  rather  esosist  of  loose 
CKpresaiona,  and  tbe  private  apprehensions  of 
people,  who  knew  but  very  little  of  the  family, 
IS  a  matter  that  will  be  observed  upon  by  those 
gentlemen,  vrhana  province  it  is. 

It  was  judged  neeaasary,  in  tbe  next  phMe, 
to  shew,  how  tbia  anfertnaata  unoffcoding 
child  came  to  be  Ibrsaken  and  qoite  negfedcd 
l»y  my  lord  hia  father ;  for  they  wera  aensible 
it  wouM  be  proved,  Ibat  my  iovd  conaidersd 
liim  only  as  bis  bastard,  and  even  doubted, 
trhelher  be  waa  justly  laid  to  bis  doer ;  yob 
remember  what  sort  of  witnesses  vrere  eailed 
to  give  this  account,  and  vrbat  the  proof  was. 
it  is  not  my  business  to  make  observatians. 

I  cannot  but  think  the  evidence  that  aa- 
aned  waa  produced,  tfnd  jadged  to  be  necessary, 
rrom  a  conscioaaness,  that  aU  their  former 
proofii  were  io  tbeoisalvea  inaofiiaientta 


,»,^  aon  of  my  lord  Ahbam  (aoppuaair 
area  adesu«  le  conceal  it,  wbioh  as  net  pMv 

ed)  mast  have  been  a  matter  of  audi  nttaJ^ 

aa  that  the  proof  of  itat  this  day  cssU  m 

possibly  admk of  Ae lasat diiioally.     ^  ^^ 

AHbor,  tba  fiiat  oarl  af  Aagleass,  bslt 

considsrabla  fimuiy  esUte,  and  upon  the 


bliab  this  fiMt ;  ler  after  poiiiive  avesrisf  ,iad 
80  much  of  it,  what  occasion  eoold  tbcfs  ks  is 
enter  into  evidence,  that  at  most  ooaM  iate 
but  a  presumption  f  Bat  tbia  evidence  aw,  it 
seems,  withal  veiy  proper  to-  captivate,  ni 
therefore  it  waa  they  aaned  witnssiKs  la  pnM^ 
that  the  defendai^,  the  earl,  did  (net  in  my 
hurry,  but  about  tbrae  weeks  after  his  brollNi^ 
death)  employ  some  bailiffs  to  aeias  thiihsy, 
than  public  ia  town » 'and  at  noan-day  ts  eaiy 
him  by  fierce  on  abip-board,  in  amcr  t»  In 
transported,  and  that  my  k>rd  binudf  sankd 
in  it.  .  But  yon,  gentlemen,  will  csnsida  if 
tba  whole  proof  as  to  this  transaction,  asd 
judge,  whether  it  does  not  very  pUiolybas* 
(radiot  and  relate  itself,  aad  shew,  tbst  Ihii  \ 
person  did  of  himself  desire,  and  ia  the  ansl 
regular  way  procure  an  opportnntt^  of  gihf  ^ 
abraad,  without  tbe  least  mtnrposilisn  oa  lb 
part  of  the  earl.  They  then  called  a  lisgls  mt^ 
nesstoshew  my  brd  waa  so  sensible  of  tbe  pbi» 
tiff's  right,  for  this  is  tbe  torn  they  give  it,  Hat 
taking  advantage  of  ^a  mistetnoe  that  happah 
ed  to  befall  him,  bis  killing  a  man  by  aieMic* 
cident.  tbe  eari  bad  him  indicted  and  prsficiatoi 
&r  that  fiicl,  in  order  to  have  him  capitallj 
convicted,  and  so  to  pot  him  oat  of  the  wav  ( 
and  iDconehida  all  with  a  finishing  stroke,  tfeii 
aama  witness  tells  you,  that  tbe  earlowfeaii 
tbe  estate,  and  lionoars,  and  ail  weretba  pbi» 
tiff's  ng^t,  and  that  he  ba4  a  faH  parpM  to 
strikeup  abargaiu  with  bina.  If  tbe  mrl  il 
at  all  interpaae  In  this  praaecation,  it  aiM  be 
shewn  to  you  in  proper  time,  that  the  ioftnsoi 
drawn  lirom  aoob  a  piece  of  misooudact  a  br 
no  means  juat;  aad  we  shall  insist  tbit  lid 
witness  bemg  entirely  uaaapporied  as  ts  tUi 
fitot,.  bad,  of  hia  own  abewing,  too  gMl  * 
share  in  tbe  transaotkm,  to  be  capable  or  da 
ssrving  of  cradit,  aa  to  ibM,  or  any  atbsr  Mittf 

of  fact. 

This  then,  ina  few  words,  istbessspiMi 
geaesal  tendency  af, their  evidence;  mthoa 
these  orcamstnnoes  and  fiicta  have  been  piardi 
b^  wham,  with  what  capcaaDstances  af  pnbs- 
bility,  aad  how  juat  their  coBdnsions,  ssewt* 
tors  tbnt  might  well  deserve  the  coosiduaiiiB 
of  tbe  jury,  though  no  evidence  waataheta 
fered  on  our  part,  by  comparing  it  with  vfc^ 
might  be  expected,  aad  mast  have  Imm  is 
their  power,  if  the  lad  raally  was,  m  tMf 
waalo  now  have  it  thongbt  to  be. 

We  apprehend  it  will  be  malsrial  to  sarde* 
lance,  before  we  enlsff  into  other  prooft,  ti 
atate  to  your  latdsbip  and  tbe  jury  tbe  pe'ip^ 
of  tbia  temily,  abortly  to  open  soaiewbat  si  im 
settlementa  la  tba  ftuailT,  their  prospsde  sii 
earpectalioas, aa  wcM  as/ the  ciitamiitsaspirf 
tbe  fonoae  m  possassiOB  at  tbetMna  tfof 
aoppcaed  birth;  which  wiU  shew  that  a  1^ 
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■lent  of  the  kinffdoni  at  Uie  time  af  ihe  Ile8to» 
Vttttou  made  great  addttioDs  lo  it ;  iiis  eredtt  at 
court,  and  tha  coodilroo  of  the  liniM,  g«re 
kim,  aa  it  did  to  maoy  others,  an  opiiortooi^  ao 
to  do :  this  estate,  taken  togotfaer,  does,  as  I 
^m  informod,  iu  ezoeed  any  other  now  in  the 
kiogdoin:  this  earl,  Arthur,  bad  issne  fit* 
SODS,  tlamea,  Akbam,  afterwarda  oraatsd  land 
iJthan,  Richard,  Artliur,  and  Charles. 

On  the  nuurriage  of  bis  eldest  son  Jaases,  irith 
s  lady  of  the  Rutfauid  femilj,  he  settled  the 
g^reates^part  of  his  estate  in  the  usual  aMUMMf, 
With  limitations  over  to  hb  other  sow,  and  their 
issue,  8ooeesii?ely,  in  tail  male,  and  soon  after 
^. 

jMOum^  his  eldest  son,  also  died,  leanog  issue 
mi  this  maniafe,  thieo  sons,  James^  John  and 
Artliur. 

Altkam,  the  eeoond  sou  of  Arthur  tke  first 
curl,  died  without  issue,  and  his  honour  de- 
Tolved 

Upon  Raobard  the  third  aon;  and  this 
Richard  lord  Akharo  had  issue,  Arthur,  late 
lord  Althaa,  and  Richard,  the  present  oaH  of 
Anfflesea. 

Arthur,  the  jirartli  sen,  of  the  tet  curl 
Arthur,  died  without  iesue ;  and 

Charles,  die  fifth  sop,  died,  leaving 
Mr.  Charles  Anuceley,  whom  «c  all  know. 

My  lord,  James,  the  eUest  son  of  earl  X 
and  guandsou  lo  earl  Arthur,  being  in  |Me* 
uemieo  of  the  honours  and  estate  of  taeftmily, 
be  levied  fines,  and  eofiered  reeoveries  of  a 
yreat  part  of  this  estate,  in  order  to  doek  the 
suid  entail,  and  being  theiscby  become  tenant  in 
fiw,  be  in  the  year  1701  made  aeveral  wills  aad 
codiette  disposing  of  it.  By  the  fint  of  these 
urills,  dated  May  14, 1701,  after  the  littkations 
to  kis  bratbers,  on  default  of  issue- umI^  in 
tlmm,  be  derifed  hiscstatelo  hisunoie  Richard, 
lord  Altfaam,  the  defimda«t*s  father,  and  the 
bein  male  of  his  body,  and  in  default  of  such 
iesue,  lo  his  undo  Charlee  Anuesicy,  and  the 
heii8»maie  of  hie  body.  On  the  M  of  De- 
eemher  fallowing,  he  made  another  wiU,  and 
limited  the  estate  in  the  same  manner;  after 
Beeolleeting  that  his  uncle  Riefaerd,  lord  Altbam, 
died  eem^  litde  time  before,  be  apprehended 
it  would  be  wrong  to  let  his  name  stand 
io  bis  will,  and  therefore,  in  the  wiR  of 
Beoember,  drew  a  line  acrom  his  name, 
and  iosiead  of  Richard  wrote  over  it  Arthur, 
and  then  the  liroitallon  stood  to  Arthur,  kird 
Altbam,  iind  the  heim  male  of  bis  body ;  by 
which  alteration  Richard,  the  younger  brother, 
the  new  defendant,  stood  eicludcd  from  the 
aocoession.  After  this  he  made  several  codi- 
cils, which  I  have  net  read,  but  by  some  of  them, 
the  win  of  the  14th  of  May  is  recited  and  esta- 
blished, by  oUiera  the  altered  will  Ihut  was  in 
DeeeHiber;  but  by  the  last  of  these  oodieila, 
the  wHI  of  May  14, 1701,  is,  as  we  apprehend, 
clearly  aet  up  and  estaMbhed.  Thb  we  shall 
shew,  if  net  adoiiltfld,  from  the  wHls  andjoedi- 
db  that  are  now  on  the  table. 

Ifoon  after  thb,  eari  Jamcsdied  without  issue- 
}  teibicthsg  lohualeo  dbd  wbheut iiwm 


male,  and  Arthur  the  youngest  brother  suc- 
ceeded to  the  honours  and  estate.  From  thb 
confusion  in  theoe  wilb  and  eodicib  it  remained 
a  matter  of  grmt  doubt,  if  the  late  earl  Arthur, 
Uad  the  bte  k»rd  Altbam,  should  both  die  with- 
out issue-male,  of  which  there  was  no  pvospjset, 
who  ebottld  succeed  to  tlie  estate,  whether  the 
pmseut  earl,  under  the  first  will  of  May  1701, 
or  Mr.  Charies  Annesley,  under  the  altered  will 
hi  Deosmher  1701 ;  but  the  ^eral  opioiou 
was,  and  it  was  the  apprehension  of  the  latA 
earlhimsrif,  that  the  preeent  earl  stood  ex- 
eluded.  A  son  of  the  lals  lord  Altbam  would 
have  made  thb  question  unnecessary,  ft^r  clearly 
be  must  have  succeeded  to  these  great  henourS| 
and  to  thb  vast  estate.  Such  a  son,  and  such  a 
birth,  must  therefoM  be  an  event,  as  of  great 
aonst^nence,  so  of  great  notoriety ;  how  could 
it  be  uoknown,  or  known  only  to  such  as  yctt 
have  seen,  in  a  country  so  fMOpled,  and|  as  I 
may  my,  in  the  midst  of  their  own  estates  f 

Butrt  will  appear  further,  that  the  hile  lord 
Altbam  was  posisamd  biotself  of  an  estaU  of 
about  1,800/.  a  vear  ;  the  town  of  New  Rose, 
in  the  ueighbouihcod  of  Dunmaine,  was  part  of 
it ;  thb  estate,  en  the  Ailure  of  issue^malo  la 
him,  waslo  go,  not  le  hb  brother  thedslendaut, 
but  to  the  late  brd  Angleeea.  It  will  appear; 
that  thb  estats,  en  the  death  of  lord  Altham, 
was  catered  upon  and  eqeyed  by  Ihc  late  eari  of 
Ansjiesea,  uutn  hb  death. 

Is  it  possible  then  there  could  be  such  a  sou 
of  lord  Akham,  and  the  late  earl  know  uothinr 
of  bf  CooM  be  be  such  a  stranger  to  hb  own 
fttasfly  f  Nay,  though  a  strauger  ia  other  re- 
spects, the  bid  Altbam  and  his  faouly,  and  hb 
lamily-affairs,  nsade  tee  much  noise  in  the 
world  to  suppose  it  peesible.  There  b  no  pre- 
teoce,  ^at  the  late  earl  was  copcemed  in  any 
iniquitous  scheme.  If  be  knew  of  thb  child, 
can  b  be  supposed  he  would  do  him  such  an 
injury  f  In  policy,  if  firoqi  no  better  principle, 
sure  he  woidd  nave  mom  r^srd  to  bb  own 
character. 

My  brd  we  shall  Aew  it  further  in  proof, 
rtMt  the  late  lord  Altbam,  for  particular  rea- 
sons, was  desiraus  to  have  a  son,  and  would 
very  greatly  haye  found  hb  account  m  it^ 
beiog  m  remainder  to  the  Angbsea  estate  |  as 
I  said,  often  io  distrem  for  money,  one  method 
of  raising  it  was  by  the  sales  of  revernona 
of  parts  of  tbbeslate;  the  vdidityf of  these 
sales  depended  on  hb  survivii^  the  lale  eail 
Arthur.  Now  upon  bis  advising  with  counsel, 
touching  these  intended  sales,  we  shall  provd 
bo  was  advbed  and  informed,  that  these  mles, 
as  matters  stood,  could  produce  but  little 
money,  because  the  title  depended  on  the  con- 
tingency of  hb  surviving  the  earl,  who  waa 
judged  the  better  lifo  of  the  two,  as  it  rosily 
foil  out.  But  if  he  had  a  sou,  that  somethmif 
worth  while  might  he  expected,  because  (he«L 
by  levying  a  fine,  Hie  estate  would  have  stood 
assured  to  the  purchaser  so  bug  as  there  waa 
iasue  9MAe  of  hb  body.  Tbb  we  shidi  prov^ 
by  a  gentlemau  of  undoaUed  veracity  ai^  "^ 


i  ^ 


1239] 


17  GEORGE  IL    Trial  in  Ejedment  bdween  J.  Amedey,  esq.  [1S60 


The  gentlemen  on  the  other  side  think)  tbty 
hate  great  ad?aDtage  against  ns,  that  the  proof 
on  onr  part  is  in  the  negative ;  the  observation 
is  partly  just,  that  it  is  much  more  easy  to  prove 
the  affirmative  in  any  qoestion  of  fact ;  but 
'  they  might  carry  it  a  little  further ;  for  as  eocfa 
proof  is  more  easy,  so  it  ought  to  be  in  propor- 
tion mors  clear  and  satisfactory :  Bat  be  that 
AS  it  will,  Yfe  apprehend  this  is  a  fact  of  such  a 
nature  aa  admits  of  proof  in  the  negative,  and 
that  such  as  may  produce  a  full  and  clear  con* 
viction ;  for  this  purpose,  therefore,  we  shall 
now  proceed  to  give  an  account  of  my  lady 
Altham  from  the  time  of  her  arrival  in  this 
kingdom  in  the  year  1713,  by  a  person  who 
attended  her  ladyship  into  the  kingdom,  con- 
tinued in  her  service  as  woman  to  her  all  the 
timeof  her  being  here,  I  think  was  never  a 
week  together  from  her,  went  back  with  her 
ftgain,  and  continued  in  the  same  service  and 
attendance,  till  my  lady^s  death.  This  witness 
will  prove,  that  my  lady  Altham  was  never  with 
chiU,  never  had  any  miscarriage  that  she 
knows  of;  and  that  it  should  be,  and  she  not 
know  of  it,  is,  I  think,  next  to  impossible.  She 
will  prove  my  lady's  expressions  of  concern 
upon  this  head,  that  she  had  not  the  good  for- 
tune to  bring  a  child  to  this  family :  She  will 
prove  to  yon,  that  my  lady  lived  some  years 
after  her  lord,  had  an  account  of  bis  death,  of 
the  late  lord  Aoglesea's  eoing  into  poasession 
of  her  lord*8  estate,  and  the  present  earl's  as- 
suming the  title  of  Altham ;  that  she  had  at 
this  time  access  to  the  dutcbess  of  Bucking* 
ham,  and  other  persons  of  quality  in  EiM^land, 
and  was  in  a  lonely»  disconsolate  way ;  bat  as 
to  her  ever  having  had  a  ton,  complaining  of 
any  injury  done  to  this  son,  that  not  one  syl- 
lable to  this  purpose  was  heard  to  proceed 
from  her. 

We  shall  produce  also  one  Thomas  Rolph, 
who  was  butkr  to  my  lord,  and  lived  with  him 
at  the  time  of  this  pretended  birth ;  my  lord's 
gentleman  likewise,  and  some  other  servants 
of  the  better  sort,  who  were  in  the  family  and 
:  service  at  this  time ;  and  they  all  agree  in  this, 
that  my  lady  was  not  with  child  ;  that  there 
was  DO  miscarriage  or  birth  that  they  ever 
knew  or  heard  of:  and  this,  we  apprehend, 
will  be  far  better  evidence  than  that  of  Murphy, 
Ijaffan,  or  Doyle,  because  these  people  testify 
what  was  properly  within  their  sphere,  and 
must  know,  if  there  was  such  a  fact. 

We  shall  produce  persons  of  the  best  condi- 
tion in  the  neighbourhood  of  ])unmaine,  be- 
tween wbohi  and  my  lord  Altham  there  passed 
a  constant  intercourse  of  visits,  and  with  some 
of  them  you  will  fiod  the  intimacy  was  very 
great :  they  have  mentioned  Mrs.  Lambert  aa 
a  person  extremely  intimate  with  my  lady  ; 
we  shall  produce  her,  and  her  husband  Mr. 
Aaron  Lambert ;  he  had  set  Donmaine  to  my 
lord,  lived  himself  at  Ross ;  his  dealing,  as 
well  as  neighbourhood  and  acquaintance,  gave 
him  and  bis  lady  great  opportunities  of  know* 
iflg  more  of  bis  family  than  many  others. 

We  1^  cafl  colonel  Pallisery  and  id^  Jiia 
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son,  who  was  nufortunatdy  made  tbe  pntence 
of  the  separation,  and  from  him  yon  will  hare 
a  full  account  of  that  matter ;  and  be  will  not 
only  swear  it,  bot  shew  yon  that  whit  LalliB 
has  testified  is  fiilse. 

That  I  may  not  mention  all  as  to  this  poist, 
we  shall  call,  in  the  last  place,  Mrs.  Giffiird,  a 
woman  of  an  exemplary  good  life  and  charac- 
ter ;  she  will  not  only  prove,  as  otben,  that 
.  there  was  no  child  that  she  ever  heani  of ;  bot 
she  will  prove  further,  that  there  bein^  toise 
Pretender's  men  to  be  tried  at  the  saazcs  at 
Wexford,  which  were  held  in  thebegioniBgaf 
April  1715,  and  this  being  a  business  of  fooae 
expectation,  my  lord,  my  lady,  and  serenl 
others,  went'  to  that  assizes  j  that  my  lady  vai 
at  all  public  places,  and  was  in  court  at  tha 
trials  of  those  people :  this  was  so  near  tha 
time  of  the  pretended  birtb,  it  is  plain  her 
being  with  ehild,  if  fact,  must  be  visible  asd 
conspicnous  to  all  the  world.  This  tbervfina 
will  be  proved  by  Mir>*  Giffitrd,  and  she  will  be 
corroborated  herem  by  many  others. 

We  ahall  also  lay  before  you  the  frr^oent 
declarations  and  expressions,  not  only  of  b? 
lady,  but  of  my  lord  also,  upon  tins  bead. 
They  have  likewise,  on  their  part,  given  ssos 
evidence  of  this  land ;  yoo  wiU  coaufut  ta- 
gether  the  witnesses,  and  what  thev  say :  im 
apprehend  there  is  little  strcaa  to  be  mid  aa  thii 
part  of  their  proof,  testifiad  at  thia  dtatsMe  «f 
time,  where  the  omission  or  additioo  of  a  ais^ 
word  might  invert  the  whole  sense.  We  thuk 
it  Strang  that  these  witnesses,  if  they  bev 
and  believed  so  much,  neither  said  nor  did  aajr 
thing  in  consequence  of  it ;  and  wetbiakths 
conduct  can  only  be  acoouoled  for  by  theff  set 
believulg,  their  not  lavbff  any  stress  npoa  what 
they  had  heard ;  and  wben  we  have  shews  al 
this,  1  can't  but  think,  for  my  part,  that  «» 
might  safely  rest  our  case  liere. 

But  we  shall  go  a  great  deal  fnrlher,  ail 
give  an  aocoaut  of  the  plaintiff  finam  thens* 
ment  of  his  birth.  When  my  lady  rctanad  is 
Ireland,  mv  lo^  was  at  Donmaine;  faecasM 
to  town,  they  were  reconciladv  "^^^  *'''* 
time,  and  then  they  both  went  to  Danmse. 
One  Joan  Landy  waa  before,  and  at  the  tioM 
of  my  lady's  coming  to  Dunmaine,  hMc>- 
maid  there ;  and  in  a  few  monthashe  appearea 
so  big  with  child,  that  it  caoae  to  my  Isdf^ 
knowledge  ;  upon  which  she  was  tnnied  aft 
and  went  to  her  father's,  who  lifed  oa  iba 
land  of  Dunmaine,  at  a  rerj  little  diiisaea 
from  the  house.  As  my  lord,  as  well  as  stbs% 
had,  it  seems,  given  cause^  so  it  was  wttjf 
resolved  to  make  hun  the  ^her  of  this  ehiM. 
We  shall  shew  the  birth,  tbe  cbristeaiog,  asd 
manner  of  keeping  this  child  till  the  ><P^ 
tion  of  my  lady :  we  shall  prove,  that,  oa  tbe 
separation,  the  child  was  aaffmd  u^^ 
bouse,  and  tbe  schooling  of  it,  while  my  M 
lived  at  Dunmaine ;  dat  the  pretence  w 
Landy 's  child  died  is  ftdse;  that  there  was  1st 
this  child ;  that  my  lord  regarded  it  butlM; 
that  it  was  brought  after  hui  te  Kiass,  Or- 
rickdofie^  aiidDiiUiii>  and  a«  it  grew  ^ff^ 
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tone  groand;   but  still  treated,  considered, 
•Dd  reputed  as  a  bastard,  and  no  other.    This 
we  shall  pro?e  in  those  seireral  places,  not  by 
loose  expressioDS,  but  by  those  who  knew  ray 
brd  SDd  llunily  well :  we  shall  pro? e  to  you 
the  reputation  concerning  him,  wnen  at  those 
poor  schools  that  have  been  mentioned :  we 
shall  shew  the  occasion  of  my  lord's  neglect 
•f  him ;  that  he  was  ontowardly,  vicious,  and 
inoorrigible ;  that  be  rambled  down  to  Ross, 
my  lord's  estate,  where  be  and  his  mother 
were  well  known,  and  was  there  treated  and 
considered  as '  my  lord's  bastard  by  Landy ; 
and  shew  hiui  after  in  Dublin,  for  a  great 
length  of  time,  in  a  poor  condition,  vet  known 
and  repated  by  such  as  knew  any  tning  at  all 
of  him,  to  be  my  lord's  bastard ;  that  he  him- 
self pretended  no  other ;  and  being  asked  about 
his  parents,  mentioned  not  only  my  lord  as  his 
lather,  but  Landy  also  as  his  mother. 
•   And  we  shall  shew,  in  the  last  place,  while 
lie  was  thus  neglected,  and  in  tnis  distress, 
|hat  my  lady  was  in  Dublin,  knew  of  his  con- 
ditioB,.  and  that  her  dislike  of  him  ifss  such, 
that  she  couhi  not  endure  to  hear  him  named ; 
and  from  persons  of  undoubted  character,  and 
with  whom  she  lodged  and  dieted  here,  it  will 
appear,  that,   amidst  all  her  complaints  of 
wrongs  and  iiyuries,  there  never  was  the  least 
mention  of  any,  with  respect  to  a  son  or.child 
that  she  ever  had.    He^silencenpon  this  head, 
a|  this  time,  and  under  her  circumstances,  we 
apprehend  to  be  great  evidence;  but  much 
more  so  after  my  lord's  death,  when  she  saw 
one  assume  the  estate,  and  another  the  ho- 
nours of  the  family. 

As  to  Mr.  Giffard,  the  credit  that  must  be 
eiven  biro,  considering  the  light  he  appeared 
in,  we  shall  humbly  submit  to  the  consideration 
of  the  gentlemen  of  the  jury ;  he  does  not  pre- 
tend that  any  body  was  present  at  the  conver- 
aati<^ns  he  has  given  an  account  of,  so  that  we 
cannot  bring  any  bodf  to  contradict  him. 

The  characters  of  the  plaintiff's  witnesses, 
and  the  contradiction  in  their  evidence,  we 
abali  likewise  submit  to  the  court  and  jury. 

You  observe  they  don't  produce  Joan  Iiandy, 
though  in  the  list  of  their  witnesses,  and  m 
ibdr  power :  we  charge  her  to  be  the  mother, 
Ihey  say  the  wet-nurse  only ;  can  there  be  a 
atroDger  inference  than  that  which  must  of 
iieceaaity  be  drawn  from  the  keeping  back  this 
woman  r 

Gentlemto,  I  shall  trouble  you  no  more, 
but  proceed  to  prove  what  I  have  now  stated, 
and  indeed  a  great  deal  more  which  has  escaped 
my  memorv ;  and  when  this  is  done,  as  we 
real  aaaured  that  this  cause  will  be  tried  unin- 
flaenoed  by  any  considerations  that  have  not 
a  tendency  to  prove  the  matter  in  issue,  and 
that  the  purchasera  from,  and  creditors  of  the 
Jamily ,  and  those  who  have  a  right  to  succeed 
tx^  the  hononra  and  estate,  will  receive  no  pre- 
jttilice  from  oonsidentions  that  do  not  properly 
relate  to  the  case,  and  certainly  have  no  rela- 
tion to  th«n  j  so  we  do  not  doubt  but  you  will 
^ut  an  end  to  this  itraoge  bunncni,  by  finding 


according  to  our  plea,  that  the  defendant  is  not 
guilty  of  the  trespass  and  ejectment  in  the 
declaration  mentioned. 

We  shall  now,  my  lord,  begin  to  call  our  wit- 
nesses. 

Nicholas  LofhUf  esq.  sworn. 

Says,, he  has  lived  at  Loftns>ha1l,  in  the 
county  of  Wexford  (wl^ere  be  now  lives)  up- 
wards of  30  years;  that  Diinmaiue  is  distant 
from  it  about  eight  miles,  and  deponent  knew 
lord  and  lady  AHham,  but  deponent  or  his  wife 
never  visited  them ;  says,  he  never  heard  that 
the  lady  Altham  had  a  child,  or  that  there  were 
any  rejoicings  at  Dunmaine  for  my  lady's 
having  a  child.  Being  ^ked,  if  he  knows  Mr. 
alderman  Barnes,  and  whether  he  is  not  tm« 
paired  in  his  memory  and  understanding ;  says, 
he  knows  him  very  well,  that  he  was  at  depo- 
nent's house  last  summer,  and  is  much  im- 
paired of  lale  in  his  health. 

[Here  the  counsel  for  the  plaintiff  insisted, 
that  it  was  improper  to  ask  a  witness  his  opi- 
nion of  another's  understandiiiff,  who  had  been 
examined,  and  cross  examined  in  the  Court, 
for  that  the  gentlemen  of  the  jury  were  the 
proper  judges  of  it] 

[Cross-examined.] 

Being  asked,  if  he  remembers  where  he  waa 
in  the  year  1714,  or  17  IS  ;  says,  he  remem- 
bers he  returned  from  England  about  the  be- 
ginning of  the  year  1713,  and  that  about  ttie 
beffinnmgof  the  year  1714,  lord  Besborougb's 
lady  dying,  his  lordship  was  fond  that  deponent 
should  stay  with  him  for  some  time  after  my 
lady's  death ;  so  that  deponent  spent  most 
part  of  the  year  1714  with  his  lordsnip,  but  in 
the  summer  1715,  deponent  to  the  b^  of  his> 
remembrance,  lived  at  Loftus-hall. 

Thomai  Palliter,  being  first  sworn  to  the  Voiri 
Dire,  and  then  in  chief. 

Says,  he  was  very  well  acquainted  with  my 
k>rd  and  lady  Altham,  and  frequently  visited 
them  all  the  time  they  lived  at  Dunmaine, 
from  the  time  of  their  nrst  coming  there,  for 
that  deponent  lived  at  a  place  called  the  Great 
Island  within  three  miles  of  Dunmaine ;  says, 
he  never  heard  that  my  lady  Altham  had  a 
child,  and  is  positive  m  his  conscience  sha 
never  had  during  her  continuance  in  the  county 
of  Wteford.  Deponent  indeed  heard  my  lora. 
had  a  child  by  one  Joan  Landy,  but  never 
heard  be  had  one  by  his  lady ;  says,  there  was 
such  an  intimacy  between  my  lord's  family, 
and  deponent's,  that  generally  once  a  formigbt 
they  visited  each  other ;  so  that  he  is  sure,  if 
my  lady  had  been  ill  he  must  have  known  it ; 
and  deponent  never  directly  or  Indirectly  heard 
that  she  bad  a  child,  or  that  she  was  confined 
to  her  chamber  on  account  of  any  indispositiott» 
or  ever  had  any  miscarriaoe,  and  if  she  had, 
deponent  believes  be  should  have  heard  of  it 
sooner  than  any  person  in  the  neighbourhood  ^ 
says,  he  frequently  saw  my  lady  ou  Sundays  at 
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tke  cfauroh  ofKilmiicky,  and  she  ne? er  appear-  | 
ad  to  be  irhh  ohild  ;  aaya,  he  knows  that  lord 
and  lady  Altham  separated^  b«l  cannot  recollect 
the  time ;  believes  my  lady  lived  two  years  and 
a  half* at  Rms  after  the  separation;  says^  he 
never  had  any  discourse  with  my  lord  abont 
my  lady'6  bavlngf  a  child,  and  never  heard 
fnmi  man  ot  woosah  that  she  ever  bad ;  says, 
Rosa  is  abont  three  miles  from  Dunmaine,  and 
does  not  beKeve  it  vras  possible  my  lady  oould 
have  a  child  without  deponent's  knowing  it, 
for,  to  the  best  of  bis  reitollectioa,  be  was  not  a 
moiith  or  six  weeks  together  without  seeing 
her  I  at  least  he  is  sate  he  never  was  above  two 
nidiltba  withailt  visiting  her ;  says,  he  never 
saw  any  child  at  Donmainet  that  he  knew 
Joan  liiffiin  very  well,  she  having  lived  with 
depenent  as  a  servant,  and  says,  ttwt  she  was 
inmed  away  from  deaoneut's  service  for  whor- 
ing, that  she  is  aainnmous  woman,  and  depo- 
nent  would  not  trpst  her  for  tiie  valoe  of  a  pota* 
toe.  Being  asked  if  sbe  is  a  woman  to  be  be- 
lieved upon  her  oath ;  says,  by  the  virtue  of  bb 
oath  she  is  not  to  be  believed  upon  her  oath, 
aod  that  the  whole  parish  has  a  bad  opinion  of 
fier. 

[Cross -eammined.] 

Bang  asked  if  he  can  reooHtet  where  he 
lived  in  the  year  1713,  or  1714  ;  says,  he  lived 
ih  the  ^ear  1713  at  the  Great  Island,  that  he 
was  building  in  the  barony  of  Forth  in  the  year 
1713  md  1714,  and  lived  backwards  and  for- 
wards, between  the  Great  Island  and  barony  of 
l^drth  in  those  years,  and  can't  recollect  that 
Ike  wiis  two  months  together  at  the  barony  of 
Vortb  whilst  he  was  building  there.  Being 
asked  if  he  knows  where  lady  Attham  was  in 
the  year  1714;  says,  he  cannot  be  positive 
Where  s1le  was  at  that  time.  Being  asked  if  he 
saw  lady  Altham  from  September  to  December 
1714;  says,  he  cannot  say  he  did.  Beingask- 
iSA  hdw  far  the  barony  of  Forth  is  frokn  Dun- 
maine: sayb,  about  14  miles,  that  he  kept  60 
•eresef  the  barony  of  Forth  in  his  ow^  fawlds. 
ficuig'  asked,  if  he  wooM  take  anon  binl  to 
•wear  be  was  not  six  weeks  tagettier  in  tkt 
fcstony  of  Forth  i  aays,  he  will  not  take  opoa 
kte  tt>  swear  thart,  but  believes,  «nleas  ha  had 
tha  gwt)  he  never  atatd  there  six  weeks  tega* 
tlier.  Bang  asked  if  be  had  not  often  the 
goat;  aavit  lie  waa  aftea  laid  np  in  tha  gout 
Baing  aafcedwfaat  time  he  began  to  build  in  tba 
hanmy  af  Forth ;  says,  he  b^ian  to  build  about 
tba  year  17IS.  Being  asked  if  he  ^er  Was 
two  months  Isgothar  in  the  barany  of  Forth  in 
the  y^tx  1714;  saya,  he  was  not  there  two 
inooths  togethcf  m  that  year  as  be  knowa  of* 
Being  asM  if  he  knows  of  any  parfMlar  tu* 
camataiiea  that  happened  at  the  tidie  of  the  an* 
^■nrisoB  of  my  loni  and  lady  Altham  at  Dila- 
Usaltte;  •ajs,1ie  Ibmws  hia  sen  was  very  ill.  at 
thst  tiiM,  that  be  cannot  be  poaitive  wiiHber 
be  aaw  lady  Altbaaa  in  May,  June,  or  July 
171A.  Bei&g  asked  if  be  knew  one  captain 
Biwo  Md  his  kdy,  and  if  be  ever  saw  theas  at 
Bay%  be  knew  naftain  Braafo> 
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(#ho  waa  depoHeat'e  old  friend)  bat  did  sot 
kno#  his  lady,  nor  ever  saw  tbem  st  Dos* 
maine.    Being  asked  whether  if  tbey  bad  ooos 
there  as  visitors,  deponent  wouM  act  voa  btts 
known  it ;  says,  he  believes  he  shoofal.   BflOff 
asked  what  time  deponent  went  to  live  ittM 
Great  Iriand ;  says,  he  went  to  livethtre  whts 
the  duke  of  Ormond  first  sold  part  tff  bis  eftm 
in  IrelaBMl ;  aaya,  he  doaa  net  knew  whs  mem, 
kMrds  jostiees  at  that  time,  but  remembcn  Utd 
Gallway  veryaoon  after  in  tbegsrenHaeBt; 
that  he  waa  twiea  in  the  govemmeDt;  ssoes 
lord  jastiaa  along  with  tbe  lavd  Winebshei; 
remembera  he  leat  his  hand  in  ^assa  Asse'i 
wars,  and  he  made  deponent  asheriffsftkt 
county.     Being  asked  how  kiag  tfo  it  ii 
since  deponent  w*s  sborifF;  says,  absot  4l 
yearsago.    Being  asked  how  many  ytertde- 
potient  waa  building  in  the  barony  af  Forth  | 
says,  he  can't  teH  if  he  waa  thrse  y^is  Imild- 
hig  there.    Being  asked  if  my  iMd  eaM  lo 
Dunmaine  before  my  lady;  saja,  bs  dii 
Bewg  asked  if  he  knew  lady  Akbsm  bsbieilM 
death  of  queen  Anne  $  aays,  ho  cant  tiH  whs* 
ther  bia  acqaaiotanoe  with  ber  began  before  w 
after  the  death  of  queen  Anna,  bal  bpniiin 
he  knew  her  fpMn  the  time  sbe  earns  to  life  it 
Dunmaine,  nntil  she  left  it,  thoogb  bs  tuft 
teH  the  ycsr  she  came ;  aays,  he  m  aot  Inot 
her  before  he  be|^  toboikl  hishoossialk 
barony  of  Forth ;  knows  be  visiled  my  bdjf  is 
week  after  sbe  came  to  Dnnmaiae.   Bciof 


if  he  saw  hie  firielid  captain  Brises  ahd 
he  paid  the  Ibst  visittbere;  says,  be  did  sot. 
Being  asked  w(bat  tmeaf  the  year  it  wai  vbei 
he  paid  his  first  visit ;  says,  that,  to  IheMrf 
his  meaooiy,  it  waa  in  aomnoer  time.  Bdig 
aakad  if  my  lady  came  to  town  n  jfufaaM 
tinm ;  says,  he  is  apt  to  believe  she  did;  re* 
members  he  visited  ber  at  her  kwlgiag  tt^ 
eoraer  of  Diity -lane  in  Fleet»street,  snd  rmmi* 
bam  the  street,  bacanaeboraes  are  watnedTwy 
nigh  it  in  the  rivnr.  Bdfaig  asked  whcibw  hi 
waa  not  two  months  at  m  time  tagathw  is 
Dublin,  When  my  lord  mid  lady  voided  il 
Dunmame;  sk]^,  he  doea  not  know  Ikit  hi 
vraa.  Being  asked  if  ever  be  heaid  ibsl  0/ 
hMiy  wasM  far  a  w<aek  togedier  wUMAi 
waa  at  Dumnaine  ;  aaya,  aha  rnvbt  be  lick  d 
week,  but  not  to  deponent*a  knowledge,  hmt 
aaked  what  reason  he  haa  to  believe  thst  hm 
Laffan  is  not  a  person  to  bo  believed  op«>^ 
oath ;  says,  she  is  a  woman  of  ill  fhoM  w 
keeps  a  Sbsbeeu-houib,^  and  led  sn  il  ifc 
Beilig  pressed  to  dMiare  npan  bieorihif  hi 
was  ever  present,  and  did  know  bar  tofbiaaw 
herself,  Of  did  ever  hear  that  rfiodidseiatfr 
canse  wfaatsoevtert  wys*  be  never  kawr,!!' 
beard  that  she  was  ever  fbrswoi^,  bat  yrt  ^^ 
poaent  woukl  not  beUeva  her  upon  ber  nA^ 
otherwise.  8ays,  he  knew  oonnseHsr  Pigia 
and  bia  fady;  Ibat  tbey  lived  at  l>am 
and  dopaneut  believea  they  oaed  to  vniM| 
Danrntlne,  for  deponent  once  saw  Mr.  ng* 
there,  but  cannot  itBcoHeat  if  ever  be  saw  (w* 
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f  Ifaem  there  more  thlu  that  one  time.  Being 
fiked  U'  lie  remembefB  the  RehelUoB  in  Scot- 
md;  My  I,  he  does;  that  depooeot  was  then 
■  parliameot,  and  tools  jiarticttlar  notice  of  mj 
»rd  Altham  at  that  time  in  Dublin,  becaose  he 
lad  lately  lost  one  of  his  eyes.  Being  asked  if 
le  ever  saw  his  ierdship  at  Danmaine  after  the 
Bsingof  bis  eye;  says,  he  never  did.  Being 
iked  if  be  knew  one  Dennis  Redmonds ;  says, 
le  does ;  that  he  was  once  servant  to  my  lord, 
od  likewise  deponent's  servant.  Being  asked 
f  dcBonent  had  any,  an4  what,  discourse  with 
lim  lately ;  says,  he  had  ;  that  one  day  when 
tedmonds  was  breaking  horses  for  lieutenant 
^rphenr,  deponent  said  to  bim,  I  find  yon  are 
;eing  to  be  a  witness  between  lord  Angiesea 
nd  Mr.  Annesley,  pray,  what  do  yon  know  of 
bat  matter  ?_To  which  he  made  answer.  All  I 
:now  is,  thaC  I  was  sent  for  a  midwife  from 
)Qnmaioe  te  Ross,  and  that  I  brooght  the  mid- 
rife  from  the  gate  of  Dunraaine  home,  and 
iiere  I  left  her.  I  don't  know  what  became  of 
ler  afterwards,  nor  for  what  purpose  she  came, 
ler  for  whom  she  was  sent.  -  Upon  which  I 
aid  to  bim.  If  that  be  all  yon  have  to  say,  yoor 
psiog  will  be  of  no  use:  to  which  Redmonds 
aid,  Then  he  would  not  go. 

Thus  ended  the  Examination  on  Wednesday 
Ight,  the  16th  of  November,  about  10  of  the 
lock,  when  by  the  like  consent  in  writing,  as 
efore,  read  iu  open  court,  and  signed  by  the 
arties,  the  Court  adjourned  to  the  next  mom* 
ig  9  of  the  clock. 


Thurtday^  November  17, 1743* 

The  Court  being  met  about  9  o'clock  in  the 
Dorniog  according  to  adjoornmeot,  the  Jury 
rere  called  over,  and  answered  to  their  names, 
lod  then  the  counsel  for  the  defendant  proceed- 
id  to  examine  their  witnesses,  as  follows  : 

Mr.  William  WallBwom  to  the  Voire  Dire. 

Says,  he  porehased  a  lease  of  some  lands  in 
he  county  of  Dublin  of  the  late  lord  Altham  in 
1794,  of  which  be  never  got  possession^  they 
Mviog  .been  sold  before  by  bis  lordship  to  su* 
kthur  Langford,  on  which  account  be  got  a^ 
Mrte  from  lord  Althan  for  50/.  that  is  yet  un- 
latd. 

[If  ere  the  counsel  for  the  plaintiff  objected 
9  his  competency,  as  being  a  person  under 
>ias ;  but  the  objection  was  over-ruled.] 

fieiBg  sworn  in  chief. 

8sys,  be  knew  the  late  lord  Altham  firom  the 
^ear  1716,  to  the  time  of  his  death,  and  was 
liiployed  by  his  lordship  in  his  profession  of 
»  affomey  in  several  causes,  and  on  many 
Cher  oecasiom ;  that  be  knew  both  my  kird 
nd  kidy  AHbam,  who  then  lodged  at  Mr.  Vice's 
B  Sssex-streel,  soon  after  my  lady  came  oter 
a  this  kingdom,  and  that  afterwards  my  lord 
Ad  lady  wecrt  Co  Dunmaine  in  the  county  of 
f^exfiwd,  affd  deponent  visited  tMem  sometimes 
It  Drnmiaine.    gaySf  he  ncrer  heard  that  tord 
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Altham  had  a  child  by  bis  lady,  and  does  not 
believ«  he  ever  haif,  becaose  deponent  was 
employed  bv  my  |ord  in  1785,  to  draw  a  case 
on  his  lordship's  title,  under  the  wills  and  oodU 
cils  of  James  earl  of  Anglesey  which  dfponent 
carried  to  counsel,  and  savs;  they  gave  their 
opinion,  that  if  my  lord  had  a  son,  and  of  age, 
and  such  son  would  join  with  my  lord  in  levy* 
ing  a  fine  and  suffering  a  recovery,  then  bid 
lordship  mifiit  dock  the  entail,  and  seU  the  re* 
versions  of  such  part  of  the  Angiesea  estate  ad 
be  should  think  fit;  that  thereupon  my  lord 
told  deponent,  he  had  no  legitimate  son,  bui 
bad  one  that  was  illegitimate ;  and  deponent 
has  heard  my  lord  wiah  that  he  had  a  lawful 
son,  because  then  he  cooM  raise  mouey  by  the 
sale  of  his  estate,  bis  lordahip  being  oommonlj 
in  a  very  needy  condition:  reotembers  to  have 
seen  a  boy  in  the  street  at  New  Ross,  opposite 
an  ifhn  kept  there  by  one  Brehan,  in  a  poor 
mean  habit,  (like  some  of  the  common  boys) 
who  as  somebody  told  deponent,  was  a  bastard 
son  of  lord  Altham's  by  one  Joan  Landy ;  and 
in  some  time  afterwards  when  deponent  saw 
my  lord,  he  asked  hie  lordship,  how  he  could 
sufier  his  bastard  s(m  to  go  about  the  streeU  in 
that  poor  way  like  a  beggar  $  and  the  answer 
my  lord  rnadCe  was,  that  if  be  was  sure  the  boy 
was  bis  own  son,  he  would  take  care  of  bim, 
but  that,  as  several  had  to  do  with^tfae  boy's 
mother,  Joan  Landy,  he  very  much  doubted 
whether  he  was  the  father  of  it ;  but  can't  say 
my  lord  was  at  Ross  when  depioneot  saw  tM 
child  there.  Being  asked  whether  he  kbevr 
the  late  Arthur  earl  of  Aoglesea,  or  that  ther# 
was  any  difference  between  him  and  lord  AU 
tbam;^says,  he  knew  the  earl  very  well,  and 
that  there  were  some  disputes  between  him  and 
lord  Altham ;  and  that  m  a  suit  in  Cbancerr 
between  them,  lord  Altham  insisted  on  his  pri- 
vilege, and  lord  Auglesea  could  not  get  a  hiwyer 
to  speak  for  him,  whereupon  his  lordship  stood 
op  in  court  and  spoke  himself.  Being  asked 
whether  he  knows  that  the  lord  Altham  and  the 
defendant  were  on  good  terms;  says,  they 
were  sometimes  on  good  terms,  and  sometimes 
not ;  that  lord  Ahham  wanted  the  defendant  to 
join  with  him  in  selling  reversions  of  the  An« 
giesea  estate,  and  sometimes  the  defendant 
would  join,  ami  sometimes  he  refused  joining, 
and  on  defendant's  refusal  to  join,  tbey  dis- 
agreed. Being  asked  if  he  ever  saw  my  lady 
at  Dunmaine;  says,  he  did;  for  hcf  was  there 
twice  to  visit  my  lord,  hut  does  not  remember 
the  particnhr  time,  only  that  it  was  before  tho 
separation,  and  after  they  lodged  at  Mr.  Vice's  ; 
says,  he  never  saw  any  child  in  the  house  of 
Dunmaine ;  that  deponent  dined,  but  did  not 
lie  there;  did  not  observe  any  signs  of  my 
lady's  being  with  child,  nor  ever  beard  she  had 
a  child  by  my  lord  ;  has  heard  she  had  a  child 
in  Holland  before  she  came  to  Ireland,  and  has 
heard  that  the  child  ts  dead.  Being  asked  if  he 
ever  heard  what  were  the  motives  of  my  brd'a 
being  reconciled  to  bis  lady,  and  Hving  with 
her  again  ;  say  si' he  never  dW;  Kays,  that  the 
reputation  of  the  country  was,  that  my  lord  left 
4lM 
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no  legitiiiiaie  ime  at  his  detUi.  Boitf  atkad 
how  old  bebeiie?es  the  child  was  whicb  benw 
at  Rom  ;  aays,  he  beliefes,  by  his  lUEOy  he  was 
about  5  or  6  years  old. 

[Cfoat-examined.] 

Beiog  asked  when  it  was  he  bad  that  dis- 
coarse  with  lord  AUham  about  the  child ;  aay^ 
be  can't  recollect  the  particular  time,  but  to 
the  best  of  bis  remembrance,  it  was  either  iu 
the  year  1725-6,  or  1727 ;  belie? es  it  was  after 
deponent  took  the  opinions  of  counsel  on  my 
lord's  case.  Beings  asked  who  was  the  person 
that  told  deponent  of  the  child  which  he  saw  at 
Ross  being  a  bastard  of  my  lord's :  says,  be 
belieyes  it  was  Edward  Breban  that  tola  falm 
so,  and  he  said,  that  be  was  ashamed  that  my 
lord  did  not  take  care  to  ctothe  the  child,  or 
send  it  to  school :  deponent  says,  it  was  at 
Ross  he  spoke  to  my  lord,  and  not  at  Dun- 
maine ;  that  my  lord  said,  his  reason  for  negw 
lecting  the  boy  was,  that  be  did  not  believe 
bim  to  be  bis  own,  the  bov's  mother  having  had 
dealings  with  other  people.  Being  asked  whe- 
ther it  was  before  bis  pment  miyesty's  coming 
to  the  crown  that  deponent  bad  the  discourse 
with  my  lord,  or  if  deponent  was  then  in 
mourning  for  the  late  king :  says,  lie  cannot 
tell.  Being  asked  if  my  lord  ano  lady  lived  at 
Dunmaine  when  deponent  saw  the  child  at 
Ross;  says,  my  lord  was  at  Dunmaine,  but 
can't  tell  at  this  distance  of  time  whether  my 
lady  was  there  or  not  Being  asked  if  be  was 
often  at  Ross ;  says,  to  the  best  of  bis  know- 
ledge he  was  every  year  at  Roes  from  1707  to 
1790,  for  deponent  went  the  circuit  to  Ross  at 
least  once  a  year  during  that  time.  Being 
asked  when  be  first  became  concerned  for  loid 
Altbaro ;  says,  he  cannot  recollect  the  time, 
but  believes  it  was  before  1790.  Behig  asked 
if  he  can  say  it  was  before  the  year  17S9 ; 
says,  be  is  not  sure,  but  believes  it  vfas  some 
time  before  1720 ;  is  sore  he  was  concerned  for 
bis  lordship  before  and  after  deponent  was  at 
Dunmaine.  Beinjr  naked  if  be  remembers 
what  year  it  was  he  saw  my  ladv  at  Dno- 
inaine ;  says,  be  does  not  remember,  but  be- 
lieves it  was  before  he  was  concerned  for  my 
lord ;  says,  that  lord  Altham  was  very  poor  at 
that  time,  and  believes  he  might  have  sold  on 
better  terms  if  he  had  had  a  son,  becanae  be 
•oold  then  have  cut  off  the  entail. 

Aaron  Lambert,  esq.  sworn. 

Ssys,  be  knew  the  late  lord  and  kdy  Altham, 
deponent  having  let  Dunmaine  to  his  lordship, 
about  the  year  1711 ;  says,  my  lady  came 
there  in  *alH>ot  two  years  after,  and  continued 
there  for  about  two  years  and  a  half;  that 
deponent  lived  at  Ross  while  my  lord  and 
lady  lived  at  Dunmaine,  and  deponent  lent 
bis  lordship  the  sum  of  500/.  and  some  plate, 
and  was  frequently  at  Duumaine  to  dunn  my 
lord  for  tbe^  money,  and,  deponent  had  some 
land  in  the  neigbbonrbood  ;  says,  he  never 
beard  that  my  lady  had  a  child  during  her  stay 
at  Dumainej  nor  never  observed  her  to  be  witn 


chibi,  nor  never  saw  a  child  about  the  booK ; 
that  deponent  happened  to  be  taken  vvj  iB, 
aad  for  oonveniency  of  baviog  one  Sottoo,  wht 
was  a  ftuBOus  surgeon,  and  for  the  benefit  cl 
the  air,  went  to  Dunmaine,  and  oontiDaeil  tbere 
for  two  months ;  that  it  was  in  the  spring,  tsd 
k>rd  Altham  was  tbevi  gone  to  DoUin  to  idl 
some  reversions,  in  order  to  raise  money,  asd 
never  retomed  back,  whereupon  depooeat  Kt 
Dunmaine  to  one  Mr.  Untack,  who  came  to  lire 
tbere  about  tbe  Nay  foUowiog ;  ssyi,  tbit 
when  my  lord  went  away  from  DonnMine,  Blr. 
Sutton  the  surgeon,  Mr.  Tavlor,  sod  Jeia 
Laffan  lived  tbere  ;  says,  that  Sutton  andTiv* . 
kw  lived  with  my  lord  at  Ross,  before  nv  hdy 
came  over,  and  deponent  beard  that  Sottai 
came  over  from  England  with  ny  M,  bsi 
was  turned  out  ot*the  family  for  excesavednsb 
ingin  two  or  three  months  after  my  tody  cme 
to  Dunmaine ;  says,  that  Sattou  went  to  life  it 
Ross,  and  in  some  time  afterwards  my  bdf 
sent  for  bun  to  attend  her,  and  depooeat  Had 
with  Sutton  the  day  bo  waa  sent  for,  sad  wai 
in  bis  company  wbcn  the  messenger  cuk, 
and  be  sent  word  to  my  lady,  that  be  oooMsot 
go  on  aocoont  of  bis  patients;  that  the  nut 
day  be  was  sent  for  again,  and  made  tbesaise 
excuse,  and  the  tbira  day  my  lord's  cbanit 
came  to  fetch  him,  and  then  he  went  to  Dos- 
maine,  and  attended  my  lady  tbere  for  aboet  i 
fortnight.  Being  asked,  if  deponent  cooMr^ 
collect  what  time  it  was  after  Sotton  left  tbe 
house  at  Dunmaine,  that  be  was  sent  for ;  itji^ 
about  two  months  after  be  was  turned  ost  rf 
tbe  bouse ;  and  tbe  reason  that  SuOoa  gut 
for  bis  not  going  on  tbe  two  first  oUmi^ 
was,  that  be  was  pu|oed  at  mv  lady's  uofe  rf 
him,  and  be  seemed  pleaaed  to  find  tbit  ■/ 
lady  was  uneasy  for  want  of  htm.  Bcii| 
asked,  if  he  ever  heard  of  one  Thomas  Broob, 
a  surgeon,  that  lived  at  a  place  called  Faien ; 
says,  be  never  knew  of  any  aocb  a  nia  n 
Thomas  Brooks,  to  nraotiae  soigery  ia  ibit 
country,  nor  doea  Jeponent  know  a  jte 
called  FarecB,  tbongb  be  vras  bom  st  Dm- 
maine,  and  knows  all  the  ooontiy  about  ft; 
says,  then  k  a  fomily  of  the  liame  of  BioabSt 
that  lives  at  a  plaoe  called  Pookes-orill,  ssiv 
one  Mr.  Leo,  hot  deponent  does  not  know  bis- 
Being  asked,  if  be  kelievea  that  Joaa  Lafta 
ought  to  be  credited  upon  her  oath ;  aaya,  be 
docs  not  believe  abe  ought  to  be  credited  oa  btf 
oath;  that  she  is  a  woman  of  an  infomoos  cha- 
racter, and  vras  only  an  obocure  servant  In  tbe 
fomily  when  my  lord  and  lady  lived  st  Daih 
maine.  Being  a^ed,  if  be  over  saw  her  tali 
care  of  any  child  fai  the  bouae  of  Dnantisa; 
says,  be  never  did,  nor  does  deponent  bdiers 
that  she  took  care  of  any  child  ;  that  depostft 
was  at  Ross  at  tbe  time  of  tbe  aeparslioa  te- 
tween  my  lord  and  lady,  hot  canoet  reosM 
tbe  year.    That  he  aaw  my  lady  ttanim  Is 


Ross  that  day  in  a  four-wheel  csntag^ 
but  cannot  tell  whether  it  was  a  chariot  or  ft 
chair ;  that  it  waa  duakish  when  she  euM^ 
but  believes  candles  ware  not  yet  ligbM; 
that  a  great  many  of  the  {oople  cmo  ^ 
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of  their  hoosei  to  tee  har  pass  b^,  and  Mrs. 
Heath  her  serrant  maid  was  vith  her,  aod 
she  put  up  at  (me  Mrs.  Batter's  ;  belieres 
the  days  were  short  at  that  time ;  says, 
he  heard  of  the  separation  hefore  my  lady 
came  to  Ross.  Bein^  asked,  as  to  Joan  Lao* 
dy  ;  says/ he  knew  her  and  her  father,  that  be 
came  to  Danmaine  a  cottier,  a  year  or  two  be- 
fore my  lord  oame  there,  and  bad  two  daugb- 
ters,  as  well  as  deponent  can  remember,  one 
of  which  was  called  Joan,  but  whether  be 
had  any  other  children  deponent  don't  know ; 
says,  be  saw  Joan  about  the  boose  of  Dunmaine, 
n  my  lord's  time,  bat  don't  know  whether  she 
was  a  servant  tbore ;  that  the  other  daughter 
went  to  tbe  county  of  Kiklare,  and  now  goes 
by  tbe  name  of  Dan ;  says,  he  never-  heard 
my  lord  speak  about  Joan  Landy.  Being 
asKed^  if  be  ever  beard  my  lord  or  lady  say 
they  bad  a  son,  or  ever  heard  it  reputed  m  tbe 
country,  that  they  bad  ;  says,  he  never  heard 
my  lord  or  lady  say  tiiey  bad  a  son,  and  it  was 
tbe  general  reputation  of  tbe  conntrr,  that  my 
lord  bad  no  issue.  Bemg  asked,  whether  lord 
Ahbam  and  bis  brother  tne  defendant  lived  in 
friendship  together  as  brothers;  says,  that 
sometimes  they  were  Iriends,  and  sometimeii 
not,  and  mj  lord  would  sometimes  turn  defen- 
dant out  or  doors  ^  that  deponent  was  onee  in 
the  bouse,  when  thev  disagreed  about  a  dog 
era  boaiMl.  Says,  that  ray  lord  enjoyed  the 
Rosa  estate  during  his  life,  aad  that  after  bis 
death,  Arthur  earl  of  Anglesea  eigoyed  it,  and 
deponent  baa  seen  lord  Anglesea's  receiver  col- 
lect tbe  rents  of  it. 

[Cross-examined.] 

Being  asked  bow  often  he  was  at  Danmaine 
while  my  lord  lived  there  ;  says,  be  might  be 
a  month  together  without  being  at  Dunmaine, 
bvtis  sure  he  was  never  two  months  away; 
says,  he  went  into  the  army,  and  married  Ute 
Tear  lady  Altham  came  over.  Bdng  asked  if 
£e  ever  lived  at  Waterford;  says,  be  did,  at 
one  Mr.  Jones's  for  three  months,  but  deponent 
went  every  fortnight  or  three  weeks  to  Dun- 
maine. Bein(f  asked  how  long  he  was  in  tbe 
array ;  says,  till  about  16  years  ago ;  that  he 
bought  his  commission  the  year  my  lord  Al- 
tham came  to  Dunmaine;  that  the  first  year 
he  was  quartered  at  Ross,  and  the  next  year  at 
Dublin  :  says,  that  when  he  had  done  bis  duty, 
ha  had  the  liberty  of  going  where  he  pleased  ; 
says,  the  officers  used  to  do  duty  for  afortoight, 
and  then  go  where  they  liked  for  a  month  to- 

ftber^  that  he  was  afterwards  quartered  at 
alfi^^r,  where  he  staid  but  for  a  fortnight, 
and  went  tQ  Dunmaine.  Being  asked  where 
he  was  quartered  4n  1715  ;  says,  he  cannot  be 
positive,  bat  believes  be  might  be  on  Dublin 
duty  in  that  year  ;  but  says,  he  went  to  tbe 
eoantry  several  times,  and  never  was  three 
months  together  at  any  quarters  without  seeing 
Dunmaine :  says,  he  has  been  paid  the  greatest 

Krt  of  bis  500/.  which  he  lent  my  lord  Altham, 
t  some  trifle  still  remains  doe.    Being  asked 
ffbat  fdlment  lady  Altham  bad  when  Sutton 
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went  to  visit  her ;  says,  be  would  tdl  what  ail* 
ment  she  had,  if  leave  was  given  him.  Being 
asked  if  Sutton  was  an  innrm  man:  says,  be 
believes  be  might  be  conftned  with  the  goat 
about  a  month  at  a  time.  Rping  asked  if  he 
remembers  tbe  death  of  queen  Anne :  says,  ha 
does  ;  and  that,  at  the  time  of  her  death,  be 
was  in  Langston's  horse,  and  remembers  tbe 
regiment's  going  into  mourning.  Being  asked 
wnera  they  were  quartered  Uien  ;  says,  be  be-^ 
lieves  they  were  <}uartered  in  Dobliii ;  says, 
that  sickiiess  has  impaired  bis  memory  as  to 
time,  but  not  as  to  Acts  :  says,  the  ddPendant 
kMrd  Ang^lesea  never  aent  deponent  any  venison 
as  be  did  to  other  people,  but  yet,  where  an  af- 
fair of  this  sort  required  his  attendance,  depo- 
nent would  for  the  sake  of  justice,  come  to  serve 
him,  though  he  should  be  forced  to  come  in  a 
horse- litter.  Being  asked  how  many  places  he 
may  have  been  quartered  in  sitice  the  year 
1790 ;  says,  be  believes  he  came  from  Dublin 
to  Mullingar  (in  tbe  county  of  Westmeatb,) 
and  from  Mullingar  to  Carrignashure.  Being 
asked  if  he  ever  saw  Paul  Keating,  and  had  any, 
and  what  discourse  with  him ;  says  he  saw 
him  within  this  half  year,  but  that  being  told 
he  was  a  crei^re  of  somebody's  that  was 
setting  up  for  the  earl  of  Anglesea's  estate,  de- 
ponent had  a  bad  opinion  of  him,  and  therefore 
was  aware  of  him;  that  deponent  met  him 
one  day  at  a  billiard  table,  when  Keating  en« 
deavoured  to  insinuate  himself  into  depo>- 
nent's  aoqnaintance.  Being  asked  if  be 
thought  it  was  possible  for  lady  Altham  to  have 
a  child  without  bis  bearing  of  it ;  says,  it  waa 
impossible  almost  for  lady  Altham  to  have  a 
child  without  hia  knowing  it,  or  at  least  being 
told  of  it  by  tbe  tenants  about  Dunmaine, 
whom  he  often  saw.  Being  asked  if  my  lord 
and  lady  Altham  were  in  Dublin  during  any 
one  session  of  parliament ;  says,  be  believes 
lord  and  lady  Altham  were  one  session  of  par* 
liament  in  Dublin.  Being  asked  if  be  knows 
colonel  Dixon,  and  whether  he  waa  not  often 
at  his  house  in  the  couutry  ;  says,  he  knew 
colonel  Dixon,  that  he  lived  at  Colverstown  in 
the  county  of  Kildare,  and  deponent  was  there 
often  for  two  months  together,  but  that  was 
before  dejMHuent  was  in  tbe  army  ;  says,  that 
colonel  Dixon  was  his  stepfather,  being  married 
to  his  mother.  Being  asked  if  he  never  waa 
quartered  at  any  other  place  than  those  t>efore- 
mentioned ;  says,  he  was  once  quartered  at 
Athy,  in  the  oounty  of  Kildare.  Being  asked 
if  he  was  always  in  terms, of  friendship  with 
lord  Altham ;  says,  that  lord  Altham  was  in- 
consistent with  himself,  for  one  day  he  was 
fond  of  deponent,  and  another  he  was  not, 
and  that  he  had  frequent  quarrels  with  him 
about  his  money :  says,  he  never  had  a  protec- 
tion, and  never  made  an  affidavit  about  this  af- 
fair: says,  his  iiiemory  is  as  good  as  ever, 
(except  when  disturbed  with  too  many  ques- 
tions, or  when  facts  are  perplexed  with  a  great 
number  of  circumstances)  and  then  deponent 
cannot  be  positive:  says,  that  |ord  Altham 
would  be  out  with  deponent  one  moment,  and 
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in  with  bitti  the  next ;  and  d«poaettt  rcfii0B»* 
bent  that  one  morniogf  b»  lordship  Bppli«d  to 
llie  goveramem  to  have  deponent  broke,  and 
that  vtfy  day  invited  deponent  to  dine  with 
bim.  '  lie\og  naked  it*  he  ever  anw  Mra.  Pig* 
get  oc.  Mra.  Gifiard  at  Dnnmaine ;  aaya,  he 
never  aaw  either  of  ibenl  there,  but  be  beliitvea 
Mrs.  Piggot  was  there  aereral  tioBcs,  and  has 
^eard  that  Mrs.  Giffard  was  there  after  My 
Aliham  came  down  to  the  country.  Being 
^ked  if  he  knew  Mr.  Brisco ;  says^  hedsos  net 
know  him,  but  has  heard  that  h^  wea  ooUeelor 
of  Wexford,  end  was  broke  thevii,  and  went  to 
Enghmd  to  the  duke  of  Bnokiugham,  and  on 
bis  rotnrn  lo  Ireland  my  lady  Akham  name 
over  with  him. 

WilUam  ElmeSf  sworn  to  the  Voire  Dire,  and 

then  in  chief. 

Sayi,  he  lived  at  a  place  called  Miiowtt 
in  the  cennty  of-  Wexibrd,  about  a  osHe,  or  a 
mile  and  a  quarter  fVom  littDmaine,  about  tber 
years  1714,  or  1715,  and  remembers  my  lord 
and-  lady  Altliam  living-  at  Dunmaine,  and  re- 
sorted there  to  roy  lord  sometimes  as  a  neigh- 
bour, and  sometimes  on  business ;  that  depo- 
nent lived  at  JViiltown  before  my  lord  and  lady 
came  to  Dunmaine:  says,  he  knew  my  lady 
"werj  well,  but  was  never  tDtnMluced  to  her. 
Bemg  asked  if  he  knew  any,  and  which  of  the 
servants  who  lived  there ;  says,  he  knew  An- 
thony Dyer,   (my  lord's  gentleman)  Martin 
Neife,  (the  smith)  Roipb,  the  butler,  and  one 
Cavanagh»  and  remembers  Mrs.  Heath,  my 
lidy's  gentlewoman ;    remembers   also  Joan 
LaflFan,  and  Joan  Landy,  who  was  the  kitchen 
maid,  and  was  with  obild  at  the  time  m^'  lady . 
came  first  to  Dunmaiue,  and  at  that  time  in 
ny  lord's  service  there :  says,  Joan  Landy  left 
the  houbc  soon  afler  my  lady  came,  and  be- 
lieves she  went  away  because  she  was  with 
child ;  that  she  had  a  brother  (who  lived  as  a 
cottier  with  deponent)  and  as  she  used  to  come 
to  her   brother's  house  sometimes  deponent 
happened  to  see  her :  says,  that  when  she  left 
my  lord's  house,  she  went  to  her  father's, 
James  Lapdy,  who  had  a  bouse  on  the  lands 
of  Dunmaine,  where  she  was  brought  to  bed 
efa  boy;  that  her  brother  told  deponent  of 
ber  being  brought  to  bed,  and  deponent  went 
to  see  her  at  her  father's  in  about  a  week  or 
ten  days  after  she  was  delivered:  says,  thai 
having  a  curiosity  to  know  who  the  father  of 
the  child  was,  deponent  asked  her  the  question, 
to  which  she  answered,  it  was  my  lord%  child ; 
and  deponent  saw  the  child  from  time  to  time  af- 
terwards when  it  was  about  half  a  year  old,  and 
a  year  old,  at  Joan  Landy 's  father's*hous&:  says, 
that  after  the  separation  of  lord  and  My  Al- 
tham,  when  lady  Altham  had  quitted  the  house, 
the  child  was  brought  there,  being  then,  as  near 
as  deponent  could  judge,  not  less  than  three 
yearn  old :  says,  he  saw  the  chiM  at  the'house 
of  James  Landy  (his  gramlfatber)  when  he 
vas  about  two  yeai-s  old,  and  .that  the  said 
house  was  about  a  quarter  of  a  mile  from  Don- 
loaitte.    Being  asked  if  there  was  any  eoteb- 


;  read    luade  fttm  nvf  levd's  beoss  to  kn 

Landy 's ;  says,  that  there  was  na  road  readi, 

but  ouly  a  short  wav  roy  laid  made  to  ^  t 

hnnting,  that  there  being  a  sloagk  there,  the 

same  was  thrown  up  on  each  side  to  mske  it 

passable.    Beiag  asked  if  the  chiM  be  saw  st 

Dnnasaine  hoose  was  the  same  he  sair  it 

James  Laady's  the  grandfather ;  says,  k  ms 

the  same  child,  and  that  one  day  as  depoant 

came  lo  linnmaine,  he  met  my  ksd  it  tlw 

door,  and  the  child  was  there  at  that  time^ 

and  while  deponent  alsod  there,  Jean  Ludy 

looked  in  at  the  gate,  and  my  ked  cspy'd  bsr, 

and  oailed  oat  to  bis  aervanta  with  aa  sslk  is 

bring  out  the  hounds,  and  oet  them  st  lbs 

where,  for  that  he  wooM  not  lor  500^.  1st  tki 

boy  knowt  that  that  whore  was  his  BMlber. 

Says,  he  never  saw  the  ebiM  bnt  ones  ate 

that  traasaetien,  which  he  behsvss  «u  sat 

above  a  month;  that  old  Jamea  Landy^  hosn 

was  soon  af^  ordered  to  be  thrown  dtva. 

8ays,  the  child  was  kc»t  at  Jamea  Laady'a  all 

along  in  a  poor  way  till  he  cwae  to  IkiaaNiBs 

bouse.  Says,  he  never  heard  that  my  Isd j  !!• 

tbam  bad  a  chiM,  and  that  the  duM  hesaw  « 

always  reputed  a  bastard,  and  never  wasst 

Dunmaine  house   during   noy  Isdy's  abads 

there,  bnt  was  kept  all  that  time  at  oM  hmkfi 

house.     Being  desired   la  describe  Lswhr^ 

hoose,  and  whether  there  waa  any  ahaiatMB 

made  in  it  when  Joan  Landy  came  to  ivs 

there;  says,  it  was  a  shepberdS  house,  bst  s 

very  poor  one,  and  had  only  one  cbisaasy  is 

it;  that  it  consisted  bat  of  oae  room,  wkk  a 

partition  of  sodd  and  stone ;  that  there  waa  sa 

glass  window  in  it:  says,  it  was  notwbhe- 

wasbed  or  plaistered,  nor  any  alteratioB  made 

in  it  when  Joan  Landy  came  to  hve  tban; 

that  there  vvas  no  furniture  in  it  but  a  laifs 

straw  bed,  add  all  the  bed^dothea  net  worth  a 

shijKAg.    Sayv,  he  nerer  sasr  any  other  bay 

atDunmMue  bease  bnt  Landy 's  child;  aid 

that  when  the  child  was  at  old  Landy'sbssaa, 

lie  was  dad  in  rags,  with  iannd  Ussfccta 

about  bim,  but  when  he  came  to  DunmaiM 

bouse,  lord  Altham  sent  for  a  taylor,  asd  ar- 

dered  him  some  dothes.    8ays,  that  depsaaid 

constantly  went  to  Danmaane  hoose  by  iae- 

dy^.    Sa^'s,  Joan  Landy  hetself  nnraed  lbs 

child ;  is  sure  there  waa  no  new  road  aoad^ 

but  that  a  coach  might  drive  that  way,  it  brisf 

a  field.    Being  asked  if  he  hnew  Jeaa  Life ; 

says,  he  did,  and  thatabe  waa  in  say  Utiy 

service  as  a  laundry- mmd,  and  was  tbsrs  ii 

roy  lady's  time,  and  for  soma  time  aAewadi 

Being  ashed  If  he  ever  saw  a  child  in  the  cara 

of  Joan  Laffan ;  says,  he  never  did.    Baiif  ^ 

asked  if  he  tbooghl  she  ought  to  be  babnd 

upon  her  oath ;  says,  be  iwea  net  thkih  ^ 

ought  to  be  bdieved. 

[Deponent's  evidence  beiag  a  nuuuiei^c** 
trsuoiction  to  Joan  LafQiii,  sba  was  ordered  It 
come  upon  the  table  in  order  to  coufiront  tka 

witaess.j 

JboJt  Z^n  swont>  * 

Being  adKd  if  die  hMw  lEc  WiMiMB  JUm 
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and  whether  he  is  an  boDCit  jm^m  ;  njni,  ihe 
dMs  kiBOir  him,  and  believes  be  is  an  heneat 


men. 

WiUism  Elmes  being  asked  the  saaM  ifues* 
tioa  as  to  Joan  Laiko;  says,  he  knew  ber 
▼ery  .well,  that  she  wae  charged  with  alsaliaf 
seferal  goods  out  of  my  loed's  house,  after  he 
had  Icit  Damoaiiie ;  saya,  he  was  at  thai  time 
bigh>>eoBStable,  and  that  there  being  a  search 
made  for  the  said  steleD  goods,  defKuent  saw 
a  ieather-bed,  a  ooop,  and  an  oM  barrel  at 
Joaa  Laffan's  brother's  house,  and  a  pair  of 
backlcs  itt  ber  brother's  shoes,  hot  oaooot  say 
tbey  were  lord  Althaos's ;  says,  Jeao  Laflan 
at  that  time  was  at  ber  buother's  boose,  and 
that  all  the  goods  were  brovght  back  to  ihin- 
maioe  bouoe  as  the  property  of  bis  lordship. 
That  be  often  saw  Joan  Lanan  atDnnmaino 
house,  and  apoke  to  her,  and  is  positive  she 
was  laundry -maid.  Remembers  partioulaply 
that  as  deponent  one  day  in  passing  by  was 
speaking  to  her,  my  lord  missed  deponent,  and 


niadiBg  him    in  oooveraa^d   wHb  ber,    his  |  half  of 


lordship  said,  Will,  yea  are  gsiag  ta  kiss  my 


yeartbe  child  was  bom  ;  says,  he  waa  bom  itt 
tbe.spriBg,  about  a  year  Mhpe  deponent  waa 
bigfa«coastable;  and  that  the  ciiild's  hair  wa« 
of  a  bright  oohrar.  Being  asked  if  he  erer 
beard  that  Laady's  ebiJd  died  of  the  small- 
pox ;  aays,  he  never  did.  Being  askbd  if  be 
erer  made  tm  affidavit  in  this  cause ;  says,  h» 
never  did.  Being  asked  hew  aoen  be  saw  the 
child  at  DuBBMine  house  after  my  lady  won* 
awa?  ;  says,  in  a  Quarter  of  a  f^mr  or  less»  il 
might  be  in  a  montv  or  something  tnore ;  awl 
that  he  saw  him  onee  oe  bis  grandmotbcr\i 
baok  aa  she  was  driving  sonse  sheep ;  says,  he 
never  saw  My  Altham  after  he  was  bigh*ci»«r 
stable ; ,  says,  that  the  Child  wlien  at  Dun* 
maine  house  waa  dressed  in  a  yellew  ailh. 

Mrs.  Anne  Giffard  sworn. 

Says,  she  was  vrry  well  scquainted  with  the 
late  lord  and  lady  Altham,  aod  remembers  my 
lady's  iliat  cosiiag  to  Donmaioe ;  that  depo- 
nent at  that  time  Uved  withia  a  mile  and  aw 

that  it  waa  a  little  hefarn 


Joan  Laian  denied  that  she  ever  spoke  to 
Blmes  at  Dunmaine,  or  ever  saw  him  at  |>aii* 
naiae  hoaee  above  onoe,  and  says,  that  the 
feathers  (which  were  in  the  bed  so  louBd  in  her 
brother'e  house)  were  fieatbers  which  were  in 
an  old  stand  at  the  bouse  ai  Dunnmine,  and 
had  been  given  her  by  my  lord,  with  several 
earthen  plAes,  and  other  little  things  not  worth 
removing ;  but  that  the  ticking  in.  whiob  the 
leathers  were  put,  was  bought  by  deponent  at 
Waterlbrdi  Says,  that  she  never  was  laoedry- 
raaid,  bet  dry-nurse,  and  attended  master 
Jsmes  Aonealey,  my  lord  and  kidy  Altham 's 
son;  deeortbed  Laodv's  bouse,  anid  the  road 
made  to  it,  as  she  did  before.  William  Elmes 
cootradieted  her  as  to  the  bouse,  hut  agreed 
tbere  was  such  a  road  made,  and  that  although 
they  might  g6  that  way  to  captain  Giffard 's, 
yet  the  road  was  made  no  farther  than  to  the 
cabin. 

William  Elmes^  cross-examined. 

Being  asked  as  to  the  time  he  visited  my 
lord  at  Diminaioe ;  says,  he  believes  it  was 
above  a  yeeir  after  my  lord  came  tbere ;  that 
be  was  higln  constable  in  IT  17,  and  ooUected 
the  public  moDey.  Being  asked  how  be  came 
to  be  so  pertieofar  as  to  bis  seeing  Juan  Landy 
there a(t  that  time;  says,  he  took  asrticular 
notiee<^  ber»  hecaose  she  was  with  caild  whea 
my  hidy  caoae  to  the  eoentry.  Being  ashed 
wbeiier  when  he  went  to  Dunmaine  Muse  he 
uwd  le  dine  there^  and  whether  he  dined  with 
my  lord ;  aaya,  he  dined  twice  or  three  times 
at  the  table  with  ray  lord,  before  nay  lady 
came,  but  afterwards  dined  with  the  upper- 
servaato ;  says,  be  spoke  to  Joan  Landy  at 
her  father's  house,  and  that  shenlid  not  stay 
long  at  Duntnaine  after  lady  Altham^  oame 
there,  and  is  sure  that  she  was  soon  after  de- 
livei«di  Being  asked  tfae  cdonr  of  Joae 
Landy'h  -child's  hair^  and  what  time  of  the 


Chnatmas,  and  deponent  visited  her  in  the 
Obrislmas  holy-days,  and  her  ladyship  tt^ 
turned  the  visH,  end  tbey  visifeed  each  other 
frequently,  wbsle  her  hJyabip  eonttooed  a* 
Dnanaaine.  Says,  that  she  believed  my  lady 
came  fiist  to  Deomaine  io  17 13,  and  eontiaoed 
tbtsre  abaot  three  years  or  better ;  says,  she 
never  observed  my  lady  to  be  with  child,  aer 
never  heard,  nor  does  deponent  believe  aba 
was,  and  believes  it  was  impossible  fbr  her 
ladyship  to  be  with  child  withoet  deponent's 
seeing  or  bearing  of  it.  That  deponent  was 
often  uk  my  lady's  dressingroom,  sml  saw  her 
dress  herseU',  and  was  never  a  month  without 
seeing  ber  hulyship,  while  she  was  at  Dun- 
maine ;  says,  she  never  heard  my  lady  say  she 
was  with  chsM ;  on  the  contrary,  reoseefebeiS 
that  deponent  being  liarself  with  child,  when- 
my  lady  came  to  Dunmaine,  was  one  day 
soroewbst  melanoboly,  and  complained  • 
little  to  my  fauly  of  the  troable  it  gave  her» 
upon  whic&  her  ladyship  said.  What,  do  you 
complain?  I  wish  I  was  ia  the  same  eoa- 
(htion;  that  the  child  dspoeeet  was  thea 
big  of,  was  afterwards  bom,  and  is  since  dead^ 
<ttid  if  be  vraa  now  alive,  would  be  between  S9 
And  30  years  of  age ;  says,  the  never  saw  e 
ebild  in  Dunmaine  bouse  since  my  lady's  time, 
and  is  gare  he  was  never  shewn  her  iktrm. 
Being  asked  if  she  ever  saw  Joan  Landy; 
seyc,  she  never  did  but  once,  to  the  best  of  bee 
keewledge ;  believes  slie  was  a  kitchen-maid 
at  Dimniaine  house ;  says  that  lady  Althaea 
and  depooeot  went  i»  bdy  Altbam's  chotiot  tu 
the  aasiaes  of  Wexford  to  see  some  men  tried 
thcfS  for  listing  men  for  the  Pretender  }  that 
one  lir.Walsh  of  Blonasbeee,andone  Mr.  Mas- 
tense  bis  nephew,  and  one  Doyle  a  dergymatt 
were  the  persans  tried  ;  that  my  lady  and  de» 
ponent  went  into  court  with  some  other  ladies  ; 
says,  to  the  best  of  ber  recollection,  it  was  in 
the  sMng  assises,  and  aoy  lady  stsid  at  Wctac- 
fsvd  for  about  a  week  and  mse  returned  to  Doe- 
maiesi  and  dsptBcnt  sad  she  lodged  sAene  Alh 
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Sweeny *i  «t Wexford;  nys,  the  was  never 
with  my  My  at  Wexford  bnt  onoe,  and  be« 
lieves  my  lady  ia  aboat  hre  weeks  after  went 
to  Dublin.  Being  asked  if  tny  lord  and  Mrs. 
Heath  went  to  the  assizes ;  says,  they  did,  and 
they  both  rode  on  horseback.  Being  asked  if 
riie  conld  recollect  what  men-servants  went 
with  my  lady ;  says,  she  does  not  remember 
who  tliey  were,  but  some  men  serranti  did  go 
with  her  ladyship.  Being  asked  if  she  then 
beard  that  my  lady  had  bad  a  child,  or  if  she 
«bserf  ed  her  ladyship  at  that  time  to  be  with 
child ;  says,  she  never  beard  that  my  kdy  bad 
a  diild,  and  thatber  ladyship  bad  no  abearance 
«f  being  with  cbiki,  at  that  time.  Being  asked 
if  she  ever  beard  of  there  being  any  rejoicings 
at  Dunmaine  upon  the  birth  or  christening  of 
ftny  child ;  says,  she  never  beard  of  any. 

[Cross-examined.] 

•  Being  asked  how  often  lady  Altham  and  she 
went  in  to  the  court»boase  ;  says,  bnt  once ; 
and  lord  Altham  and  Cesar  Coldough,  es^. 
went  into  conrt  wilb  them.  Being  asked  if 
she  observed  any  gentleman  of  the  country 
there  that  she  knew ;  says,  she  remembers 
none  but  Cesar  Coldoogh,  esq.  and  be  sat  by 
lady  Altham  and  deponent  in  the  court*faoase. 
Being  asked  if  sbe  conld  recolleot  who  were 
the  judges  of  the  assize ;  savs,  she  cannot  tell. 
Being  asked  when  lady  Altham  returned  to 
Dubhn ;  says,  the  latter  end  of  the-samroer  as 
she  believes.  Being  asked  if  sbe  saw  Mrs. 
Briscoe  in  Dunmaine  bouse,  or  a  daughter  of 
her's ;.  says,  she  saw  them  there,  and  that  they 
came  to  Dunmaine  after  lady  Altham  was 
there ;  that  they  staid  there  a  good  while,  but 
believes  the  daughter  staid  the  longest,  which 
was  in  all  about  three  months,  as  she  believes. 
Being  asked  if  she  heard  that  my  lady  was 
confined  to  her  chamber,  at  that  time,  or  that 
she  miscarried ;  says,  she  Irequently  visited 
her  ladyship  at  that  time,  but  never  uiew  her 
to  be  confined  to  her  ro^m,  nor  ever  heard  she 
miscarried.  Being  asked  if  my  lady  was  in 
mourning  at  the  assizes  ;  says,  she  was,  but 
cannot  tell  whom  it  was  for.  Being  asked 
whether  Mr.  Colcloi]|fh  or  the  other  gentle- 
man sbe  saw  at  the  assizes,  were  in  mourning ; 
■ays,  sbe  cannot  tell.  Being  asked  bow  sne 
came  to  go  to  the  assizes ;  says,  my  lady  sent 
fi>r  her  to  go  with  her ;  says,  she  knew  ray 
lady  was  in  Dublin  twice,  and  that  my  lord 
went  with  her  both  times.  Savs,  that  the  se- 
paration of  my  lord  and  lady  happened  about 
three  years  after  my  kdy  came  to  Dunmaine. 
Bebg  asked  if  she  knew  Mr.  and  Mrs.  Pig« 
gott ;  says  sbe  did,  and  that  they  lived  at  a 
place  called  Tyntem ;  says,  my  lord's  chariot 
often  came  to  deponent's  boose,  but  knows  of 
IK>  other  road  firom  deponent's  house  to  Dun* 
maine  than  the  road  over  the  bnAge, 

Mrs.  Catharine  Lambert  sworn. 

Says,  sbe  knew  the  late  lord  Altham  and  his 
hdy,  when  my  lady  came  to  Dunmaiiie  4n 
1713 ;  thai  deponent  often  camg  from  Bum  to 


visit  her  ladyship,  and  her  ladyship  ooDtinsed 
at  Dunmaine  for  about  three  yean :  nyf ,  ibe 
never  observed  i^y  lady  to  be  with  child,  dot 
ever  heard,  nor  does  deponent  beliete,  that  ihe 
ever  was  with  child,  or  had  a  child  while  Ae 
lived  at  DoooMine,  or  elsewhere,  aad  deponeit 
was  very  intimate  with,  and  frequently  fintel 
her ;  that  deponent  waa  at  WaleHerd  st  tU 
time  of  the  queen's  death,  and  io  theChriiUMi 
1714,  and  deponent  used  often  logo  btck- 
wards  and  forwards  between  Ross  sod  Wil»- 
fbrd,  deponent's  lather  living  at  WatcrfiMil,  iml 
deponent  having  lodgings  uere.  Being;  mM 
if  she  remembm  the  separation  of  my  m  ud 
lady  Altham  ;  says,  she  did,  but  neter  hevi 
of  a  child,  nor  never  saw  a  child  at  Dosmiie 
house,  and  is  sure  that  nochiUI  waseteriheva 
her  in  my  lady's,  time;  and  deponent  sercr 
was  there  after  the  separatbn  ;  sayS|  she  never 
visited  my  lady  at  Boss. 

rCrofls-examined.l 

Being  asked  if  she  knew  where  her  bai- 
band  Mr.  Lambert  was  in  the  year  in4;a|ir 
be  was  on  Dublin  duty,  rememben  that  be  wn 
ordered  up  in  all  haslis  to  pradaim  the  kisf. 
Beingaaked  if  sbe  koowa  Mr.  MatbtisfieiUy; 
says,  abe  has  known  him  for  many  y«iii,sM 
that  he  is  an  agent  for  the  defemUot  Beiif 
asked  when  she  saw  him  last;  says,  sbewi 
him  every  day,  and  has  seen  him  this  dij* 
Being  asked  %vbere  she  lodges  at  present ;  «jfi» 
she  has  lodged  aod  dieted  with  Mr.Reilly  tee 
six  years  past,  and  pays  162.  a  jeer  hr 
her  board  and  lodgmn.  Being  asked  if  die 
does  not'live  with  ber liosbaiid ;  ssys,  ebehv 
lived  separate  from  him  these  16  yean,  esd 
has  a  separate  maintenance.  Bemg  nked 
whether  her  husband  is  a  fit  man  lo  he  beSeied 
upon  his  oath^  and  if  the  answer  which  bepst 
into  a  bill  exhibited  by  her  was  a  tmeassser; 

[The  said  question  was  objected  to  by  Ibe 
defendant's  counsel,  for  that  it  tended  to  laehe 
her  give  evidence  against  ber  husband ;  that  a 
mail's  reputation  and  character  is  bis  property, 
and  that  a  wife  in  no  case,  except  ibr  bi|h 
treason,  or  for  some  other  wicked  stlea|rt 
against  the  wife  herself,  can  -be  endeeoe 
against  her  husband  ;-*  that  it  was  so  is* 
snaring  question,  because  as  Mm.  Lambert  asd 
her  husband  were  at  law  together,  her  sneer, 
if  it  should  prove  in  the  affirmative,  wonld  pie* 
judice  her  right,  whereas  if  she  happeaedw 
give  a  bad  account  of  bis  testimony*  sbsseai 
injure  her  husband,  which  the  hiw  wosld  sii 
suffer,  much  less  compel,  her  to  do.  AA' 
some  debate,  the  Court  was  of  opnion  that  IM 
wife  might  be  examined  as  to  the  cbaraoHrtf 
her  husband,  but  not  as  to  bis  liberty  or  fiv- 


*  As  to  this,  see  Peake's  Law 
ch.  3,  s.  4.  In  Scotland,  upon  the  trial,  a.  p< 
1731,  of  James  Christie  for  murder,  the  Cosn 
of  Justiciary  permitted  his  wife  lo  swear  tbs 
the  pannel  found  her  in  the  act  of  adolteiy  m 
the  penon  ibuD.    I9ee  M'LauriB,  N**  9t- 


J«77] 


and  Richard  Earl  ttfAn^^ata* 


A.  D.  174S. 
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^y;  but  the  oooMel  for  the  plaintiff  wa?ed 
the  qaesti<»n.  And  it  bein^  about  dgbt  o'clock 
at  night,  the  Court  with  the  usual  consent,  in 
writing  signed  by  the  parties  (and  which  was 
read  in  open  court)  adjourned  to.  moe  o'clock 
next  morning.] 


Widionf^  Naoember  18,  VTiS. 

The  Court  having  met  at  nine  o'clock  ac- 
cording to  adjournment,  the  jury  were  called 
orer,  and  answered  to  their  names,  and  then 
the  counsel  for  the  defendant  proceeded  in  their 
examination  as  follows : 

John  Kerr  was  sworn  to  the  Voire  Dire,  and 

theit  in  chief. 

The  counsel  for  the  defendant  said,  That  as 
Mrs.  Giffard  had  in  her  examination  mentioned 
that  lady  Altham  was  at  the  assizes  of  Wex- 
ford when  Mr.  Walsh  and  Mr.  Masterson  were 
tried,  thejf  called  Mr.  Kerr  to  ascertain  the 
time  the  said  assizes  were  held. 

Mr.  Kerr  said.  That  lord  chief  justice  FoVster 
was  judge  of  that  assize ;  that  deponent  was 
appoint^  his  clerk  after  the  death  of  queen 
Anne,  and  went  every  circuit  with  him  that  he 
went  as  judge ;  says,  he  remembers  the  trial 
of  Mr.  Walsh  and  Mr.  Masterson  at  Wexibrd 
assizes,  for  enlisting  men  for  foreign  serfice; 
that  it  was  the  spring  circuit  in  1 7 15. 

[Cross-examined.] 

Being  asked,  if  he  remembers  any  woman 
there  that  be  knew ;  says,  he  does  not.  Bemg 
aaked,  if  he  remembers  any  ladies  of  dbtinctton 
there ;  says,  he  does  not.— Says,  he  has  looked 
into  a  newspaper  published  by  Mr.  Pue,  called 
Pue's  Occurrences,  wherein  the  circuits  are 

E luted,  to  know  what  tiuie  those  assizes  were 
M,  and  be  found  they  were  held  the  16th  of 
April,  1715  ;  that  the  judges  went  to  Wexford 
on  the  Saturday ;  and  says,  my  lord  chief  jus- 
tice Forster  attended  on  the  crown  side ;  that 
the  first  town  they  went  to,  that  circuit,  was 
Naas,  where  Mr.  Justice  Coot  sat  on  the  crown 
side.  Bein^  a^ked,  if  he  remembers  a  clergy- 
man to  be  tried  at  those  assizes ;  says,  he  does 
not  remember  any  such. 

Mr.  Thomas Palluery ^vm^Bwom. 

Says,  be  was  acquainted  with  my  lord  and 
lady  AUbam  when  they  lired  at  Dunmaine ; 
that  deponent  was  then  very  young,  but  cannot 
telLwbat  age  he  was  of,  only  that  he  went  then 
to  school  in  Rosa ;  that  deponent's  father  and 
mother  then  lived  at  the  Great  Island,  three 
miles    from  Dunmaine. — Says,  he  was   fre- 
quently  between  his  father  and  lord  Altham 's 
house  ;  believes  he  was  acquainted  with  my 
lord  when  he  first  came  to  Dunmaine,  and  be- 
ibre    m^     lady  Altham   came,    and   used   to 
httoft  with    my  lord,  and  he  furnished  depo- 
nent   with     horses;     and  says,  his  lordship 
honied    frequently. — Says,  he   does    not  her 
lieve    it  WHS  reported  that  lady  Altham  was 
with     child   ;     remembers     my    lady    came 
there    uomo  time  in   1713;   and  deponent 


was  freqaently  there  after  her  ladysiiip  tuneg 
and  spent  more  of  his  time  in  Dunmaine  while 
my  lord  and  hidy  liTod  there  than  at  Ross ;  and 
says,  that  during  all  that  time  deponent  neither 
heard  or  belie?ed  that  my  lady  was  with  child, 
and  is  convinced  in  his  conscience  she  never 
had  a  child ;  and  if  any  such  thmg  had  been, 
he  thinks  he  should  have  known  it,  considering 
his  great  intimacy  and  continuance  in  the  fa*- 
mily.  Says,  that  four  or  ^we  days  before  the 
separation,  as  my  lord,  Mr.  Sutton  (the  sur* 
geon,)  Mr.  Taylor  (my  lord's  receiver,)  and 
deponent  were  commg  home  fromBurtown, 
my  lord  told  deponent  he  was  determined  to 
part  with  his  lady  ;  and  upon  deponent's  ask* 
ing  him  his  reasons, .  mjr  lord  replied,  I  find 
lord  ^nglesea  will  not  be  in  friendship  with  me 
while  I  live  with  this  woman ;  and  since  1  have 
no  child  by  her,  I  will  part  with  her.  To  which 
deponent  made  answer,  My  lord,  you  may  do 
woat  you  please ;  but  I  woohl  not  part  with 
my  wife  to  please  any  body.  Believes,  that 
Taylor  and  Sutton  had  laid  a  scheme  against 
deponent,  and  bjrought  my  lord  into  it ;  for  de- 
ponent having  a  night  or  two  before  informed 
my  lady  that  they  used  to  drink  my  lord's 
wme,  they  heard  of  it,  and  were  determined  to 
be  revenged  on  deponent ;  says,  that  on  the 
Sunday  morning  my  lord  came  to  deponent's 
bedside,  and  waked  him,  and  deponent  remem- 
bers he  had  dreamed,  a  little  time  before,  that 
my  lord  had  put  out  his  eye ;  and  my  lord  de-. 
sired  d^onent  to  rise,  for  that  he  was  going  to 
charch ;  upon  which  deponent  offered  to  go 
along  with  bis  lordship,  but  he  said,  deponent 
must  stay  at  hoooe  to  keep  my  lady  company  ^ 
to  which  deponent  replied,  that  Taylor  and  Sot* 
ton  were  at  home ;  but  my  lord  said  they  were 
not  fit  company,  and  insisted  on  deponent's 
stayine ;  and  told  deponent,  that  as  he  was  to 
hunt  Sie  next  mommg,  if  deponent  rid  his 
horse  that  day,  he  would  not  be  able  to  carry 
him,  and  theretbre  desired  deponent  to  stay  and 
breakfast  with  my  lady,  and  then  his  lordship 
went  down  stairs.  That  deponent  accordingly 
went  down  into  my  lady's  room,  where  he  had 
often  breakfasted  before.  That  deponent,  hav- 
ing been  some  time  with  mv  lady,  heard  m 
noise,  and  presently  my  lord  came  into  the 
room  with  some  of  the  servants,  and  having  a 
drawn  sword  in  his  hand .  made  a  thrust  ^t  de- 
ponent, and  one  Anthony  Dyer,  his  servant, 
took  the  sword  out  of  his  hand ;  deponent  being 
then  hurried  into  another  room,  one  of  the  ser- 
vants cut  a  piece  off  of  deponent's  ear.  (And  de- 
ponent took  off  his  wig,  to  shew  in  what  man- 
ner his  ear  was  cut.)  That  (upon  the  oath  he 
had  taken)  he  never  attempted  tne  virtue  of  lady 
Altham  in  any  respect,  and  that  she  was  in- 
tirely  innocent  with  respect  to  him  ;  and  says, 
that  at  the  time  he  received  that  usage  there 
was  no  child  in  the  room,  nor  did  deponent 
ever  see  any  child  in  the  house ;  says,,  my  lady 
usually  breakfasted  in  bed. 

[There  being  such  contradiction  between  this 
witness's  Ie8tim9ny  and  Joan  Laffan's^  who 
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peal  the  aooount  tbeliAd  MiregiTCB  of  tk«- 

Kratwn,  and  the  occasion  of  it,  lajrt,  llwt  Mk. 
Ulanr  behared  Tcry  ill  totbeaertaoli;  ihitbi 
pot  some  hone-iallap  into  some  of  their  ^riak, 
and  uaed  to  Ull  my  lady  lies  of  Ihen;  kt 
which  reason  he  was  so  little  regirM  by 
them  that  he  was  forced  to  wash  bis  own  ttock* 
ings ;  that  my  lord  laid  a  plot  agiioit  bim  vii^ 
some  of  the  serrants,  and  made  Aothooy  Dyer 
and  the  other  servants  take  an  oath  of  secreev ; 
that  on  the  Sonday  morning^  there  wai  a  vs 
ordered  in  mv  lady's  room,  and  my  M  pre- 
tended to  my  ady  that  he  was  obliged  to  noot 
to  dinner;  that  Mr.  Palliaer  braakftitedwiili 
my  lord»  and  they  had  a  bottle  of  moUei  wiM 
for  breakfast ;  that  as  aoon  as  my  lord  vm 
gone  out,  Mr.  Palliser  went  into  my  li^*i 
room^  and  the  plot  haTing  been  laid  before,  a 
signal  was  made  which  brought  my  lord  Ud; 
that  my  lord  ran  up  with  hia  sword,  tad  had 
him  brought  out  of  the  room,  and  tbeii^TMa 
came  to  Faltiser  and  said  to  himi   Is  tbiioe 
way  you  keep  my  lady  company  f  Aod  look 
out  a  casor  kmie  in  order  to  cut  his  note,  bet  ha 
Was  onlered  only  to  cut  Wis  ear.    Tbatdepi- 
nent  was  standing  by  in  the  room,  and  she  bid 
the  child  in  her  hand,  and  be  shewed  beribe 
blood  out  of  Palliser's  ear ;  says,  itwastbewft 
part  of  the  ear  that  was  cut ;   and  the  cbiU 
pointed  at  the  blood  that  came  out  of  die  w, 
Saya,  that  Palliser  was  found  in  the  nxn 
with  my  lord's  silk  nigfat<-eap  on  bis  hod,  bst 
bad  his  bat  and  wig  on  at  breakftsL  Sijf% 
that  when  her  ladyship  breaUasled  in  ber  ima 
deponent  attended  her  ;   but  when  she  bRsk- 
fasied  in  the  narlour  sotee  of  the  other  servaoli 
did.   Says,  tnat  no  man  was  ever  admiSied  iits 
ber  bed  •  room  to  breakfast     Being  asked,  ahC 
time  she  caoaeinto  the  service,  andhoveld 
the  child  was  at  that  tinoe ;  says,  sbe  fifed 
with  colonel  Denn  when  king  George  esaets 
the  crown,  and  that  she  came  into  my  Ms 
service  in  1715,  and  that  the  child  was  thsa 
about  three  montlis  old,  and  has  seen  Mr.  Pil* 
liaer  often  play  with  him. 


swore,  that  aA  this  tinae  she  had  the  child  in  her 
hand,  and  that  he  pointed  to  the  blood  of  Mr. 
Palliser's  ear ;  and  it  bemg  appreliended  that 
Joan  Laflan  had  aaid  that  me  ear  was  cut  off ; 
whereas  it  appeared  it  was  not,  and  that  only  a 
piece  of  it  was  cat  off :  the  Court  ordered  Joan 
Laffan  to  be  called,  and  that  the  respective  at- 
tornies  should  go  to  her  immediately,  for  fear 
of  her  being  tutored  previous  to  her  coming  on 
the  table.] 

Mr.  Palliser  was  eeottnued  to  be  examined 
tUI  she  appeared,  as  follows.  Being  asked, 
what  servants  were  in  the  bouse  at  this  time ; 
■ays,  he  remembers  Anthony  Dyer,  and  Charles 
the  butler,  whose  simame  deponent  doea  not 
McoUeot,  and  remembers  Mrs.  Hea^  and  Joan 
Lafian  there.  Bein^  asked,  if  he  saw  any 
child  in  her  arms,  or  m  the  arms  of  any  other 
person  in  the  house ;  says,  he  never  saw  a 
child  in  Joan  Laffan's  arms,  or  in  my  lady's 
arms,  or  in  the  arms  of  any  servant  of  the 
house*  That  Georsfe  Sutton,  a  surgeon,  at- 
tended the  family  while  he  was  there ;  that  he 
was  a  gouty  man,  but  does  not  know  if  he  was 
reported  to  bleed  well.  Being  asked,  in  what 
station  Laffan  was  employed,  and  what  bisopi- 
nbn  of  her  is :  says  sbe  U8e<1  to  wash  tlie  par- 
lour, atid  takes  her  to  be  a  vile  woman ;  and  is 
sure  that  not  a  man  in  the  country  heard  that 
lady  Altbam  had  a  child.  Being  asked,  what 
character  Mr.  Elms  bears ;  soys,  he  would 
venture  to  affirm  that  tliere  is  not  one  gentle- 
man in  the  countiy  that  would  i^rive  Mr.  Elms 
a  had  character.  Being  asked,  Tf  he  ever  he^rd 
that  Mr.  Elms  run  away  with  the  public  money, 
of  which  he  was  appointed  collector;  says,  he 
never  heard  any  such  thing. 

[Cross-examined.] 
Being  asked,  whether,  when  my  lord  Al- 
ttiam  parted  flrom  my  lady,  there  was  any 
friendship  between  him  and  tlie  late  lord  An* 
flesea;  says,  he  knew  of  no  enmity  between 
ttieu.  Says,  he  believes  lord  Altbam  called 
deponent  oat  of  bed  in  order  to  execute  his 
Wieked  purpose  against  my  lady,  his  kwdship 
taking  it  for  granted,  that  when  he  was  gone 
from  the  house  deponent  would  go  into  my 
kdy'sroom  as  he  Usually  did,  for  the  sake  of 
oompany,  asd  tbcA  upon  hisreturn  findingbim 
there,  as  he  expected,  made  that  a  pretence  lor 
parting  with  her.  Says,  it  was  only  a  pr0enoo, 
lor  that  for  the  most  .part  deponent  used  to 
breakHut  with  ber  ladyship  by  my  lord's  own 
difeetkms. 

[Joan  LafVkn  being  come  upon  the  table,  a 
complaint  was  made  by  the  deiendant's  agent, 
that  Mr.  Annesley^s  servant  was  found  speak- 
ing to  her,  whereupon  the  said  servant  was  or- 
dered to  be  sworn,  and  called  upon  to  declare 
what  he  had  said  to  her.  Being  accordingly 
ewom,  be  only  said,  that  be  told  ber,  she  was 
aent  for  by  the  Court,  and  that  young  Palliser 
was  then  examining,  and  that  she  answered,  I 
don't  care ;  if  I  go,  they'll  get  nothing  by  it.] 

JoaaLa&abeiagditwtedby  theCoBittb  ro- 


Mr.  Pulliser  being  asked,  If  be  saw  a  cbOd 
rn  hex'  arms ;  says,  he  did  not.  Bat  Joso 
Laffiin  sworebe  did.  And  she  farther  sud,il 
was  about  harvest  time  that  ohe  came  into  m j 
lord's  service.  ^ 

[The  Coort  said,  that  Loflaa  had  swan  o^ 
thiuff  eontrary  to  her  foraaer  testimeDy ;  thii 
she  bad  only  explained  what  she  mesot  by  ihs 
car's  being  cot  in  her  first  examioatioa:  btf 
declared  their  sarprise  at  the  coatradictioaif 
the  evidence  on  both  sides.] 

Mr.  Palliser  continued  tobe  cro8S«exunin(i 

Being  asked,  if  he  believed  my  hod  99M 
have  ma  bim  through  if  be  had  not  bam  f^ 
vented }  says,  perhaps  he  sodght  have  wsasdid 
him,  for  he  directed  the  svmd  todtpsasst'i 
persoo.  Being  asked,  if  be  ever  saw  hm 
Laffan  attend  my  lady  at  break Ast;  sayi^  hs 
neve»did;  that  it  was  Mrs.  Heath,  who alesyi 

atttadcd  hari  for  that  my  hidy  was  a|««ff 
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WMIN,  tnd  did  not  lo?e  to  bate  low  iier- 
▼aats  about  her.     B^ing  aaked,  if  he  ever 
breakfested  below  ataira  Mlbre  with  my  lady  ; 
says,  be  did,  and  was  frequentlv  desired  by  ray 
lord  80  to  do.    Says,  he  breakfasted  wiib  my 
lady  several  times  the  very  week  before  the  se- 
paralioo,  aod  my  lord  knew  it.    B^ncr  asked  if 
he  did  not  tell  my  lad^  of  my  lord's  iQclinatioD 
to  part  with  her,  cdosideriog*  how  intimate  de- 
poneot  was  with  her;  says,  be  never  did.  Being 
asked  if  my  lord  ever  applied  to  deponent  to 
make  op  the  difference  between  them ;  says, 
he  nerer  did.    Beinff  asked  bow  many  days 
it  was  before  partingf  that  he  had  that  conversa- 
tion with  my  lord ;   says,  about  four  or  five 
^  days,  but   does   not   rememlier   what  day; 
says,  that  Taylor  and  Sutton  rode  before  my 
lord  at  the  time  of  the  conversation,  and 
bis  lordship  seemed  melancholy.   Being  asked 
if  ^y  lord  ever  talked  to  hrro  before  thai  time 
about  that  affair ;  says,  he  never  did.    Being 
asked  where  he   breakfasted    that  morning; 
says;  in  Sots- bole,  and  that  Taylor  and  Sutton 
breakfasted  with  thtfm.    Being  asked  what  the 
breiikfast  was;   savs,  he  beeves  there  was 
mulled  wine   for  hreakfiwt,   as   the  woman 
(Laflan)  said:  Says,  he  generally  used  every 
banting-match  to  call  my  lord.    Being  asked 
what  cap  he  wore  the  morning  of  the  separa- 
tion, and  if  it  was  a  silk  cap ;  says,  he  does  not 
know  what  cap  be  wore,  or  if  he  changed  caps, 
bnt  believes  it  was  not  a  silk  cap  he  wore. 
Bemg  asked  who  used  to  take  care   of  the 
linen ;  believed  it  might  be  Joan  Laffan.  Being 
asked  where  my  lord  used  to  dress ;    says, 
below  stairs ;  says,  be  knows  nothing  of  a  silk 
jught-cap,  nor  what  night- cap  my  lord  wore; 
knows    not   the  laundry- maid;    but  believes 
Joan  Liaffan  assisted  her.    Says,  Taylor  and 
Sutton  used  to  drink  late,  but  my  lord  did  nut. 
Says,  that  he  often  breakfasted  with  my  lady 
wbea  my  lord  was  not  with  her.    Says,  my 
bidy  generally  was  in  bed  with  nothing* on  but 
a  loose  gown  or  wrapper ;  but  the  maid  was 
generally  backward  and  forward  in  the  room, 
and  knows  not  but  it  was  by  directions  of  my 
lord.     Being  asked  again  what  sort  of  cap  he 
wore  that  morning;  says,  he  is  not  certain, 
but  believes  it  was  a  linen  cap,  but  is  positive 
tbere  was  no  child  there.    Being  asked  if  he 
knew  one  Mr.  Briscoe,  or  his  danghters ;  says, 
be  does  not,  bat  reoMnibers  to  have  heard  of 
one  iniaa  Briscoe.    Being  asked  what  steps  he 
took  to  resent  the  usage  he  had  met  with  from 
way  lord  AHbam ;  says,  he  sent  him  a  challenge 
tba  next  morning,  and  fiasted  his  lordship  for 
not  aieeting  him  ;  and  that  his  father  likewise 
tihallenged  my  lord  to  fight  him,  if  his  lordship 
thoog'llt  deponent  too  young  an  antagonist. 
SayCy  my  lord  went  out  of  the  country  soon 
aAer,  and  dejionent  pursued  him  ont  of  town 
with  pistols.      Being  asked  what  time  my  lord. 
left  the  eountry ;  says,  be  does  not  know*  but 
thsnloB  he  left  it  in  17 17.    Being  asked  whether 
ha  did  not  reodve  several  blows  the  morning  of 
.the  separation ;  says,  be  did,  and  fell  dowft  and 
atunned  with  the  blows.     Says,  it  was 
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Anthony  Dver  that  took  the  sword  out  of  m  j 
lord's  hands.  Being  asked  whether  he  ever 
saw  Mr.  Pigottof  Tintem  at  Dunmaine ;  says, 
he  never  did  to  his  knowledge,  hot  remembers 
to  have  seen  him  at  his  father's  house.  Savs, 
that  when,  my  lord  came  up  to  deponent  that 
morning,  he  told  deponent  he  was  going  to 
Totnam  Green,  bnt  tuat  deponent  should  not 
go  with  him.  Being  asked  how  he  came  to 
tell  my  lord,  that  there  was  Taylor  and  Sutton 
at  home  to  keep  my  lady  company  ;  says,  that 
Taylor  and  button  used  to  dine  whh  my  lady,  , 
and  tbai/Taylor  was  a  kind  of  rebel ver.  Says, 
the  occasion  of  bis  going  into  his  lady's  room 
that  morning,  was  to  carry  her  i|  lap-dog  she 
was  fond  of,  and  swears  he  did  not  go  with  any 
criminal  intent. 

Thomas  "Ralph  sworn  to  the  Voire  Dire,  anJ 
then  in  chief. 

Says,  that  he  was  very  well  acqnamted  with 
my  lord  and  lady  Altbam  ;  |bat  be  knew  ray  lord 
first  in  England,  before  he  came  to  Ireland  ^ 
that  my  lora  came  to  Ireland  before  my  lady, 
that  they  came  to  Dunmaine  a  little  before 
Christmas  1713,  and  deponent  was  in  the  ser- 
vice before  that  time  as  butler,  and  continued 
there  till  the  ^tter  end  of  1715,  and  was  about  * 
a  year  and  a  half  servant  there.  Savs,  he 
never  beard  that  my  lady  was  with  child ;  that 
deponent  waited  upon  her  twioe  a-da^,  at 
dinner  and  supper,  and  never  saw  a  child-  at 
Dunmaine,  nor  ever  saw  any  signs  of  my 
lady  being  with  child,  nor  ever  heard  auy  dis- 
course like  it,  but  has  heard  both  my  lord  and 
lady  wish  they  had  a  child.  Being  called  upon 
to  name  those  who  were  servants  with  my  lord 
in  deponent's  tima;  says,  there  was  Joha 
Weeden,  the  coachman,  Burk,  the  postilliot^ 
Michael  Forster,  the  cook,  one  Arthur,  tba 

Sird^er,  Martin,  the  smith,  one  Anthony 
yer  my  lord's  gentleman,  who  used  to  attend 
my  lord  except  of  hunting  days ;  that  there  waa 
Smutty,  the  dog- boy,  but  be  ^as  very  ugly  ; 
one  Joan  Landy,  the  kitchen  wench,  little  black 
Nell,  a  weeding  wench  under  Arthur  the 
nirdener,  one  Mary  Hays,  dairy  maid,  and  my 
lady  sent  over  one  Mrs.  Settright  to  be  house- 
keeper; that  there  likewise  was  one  Marj^ 
Waters,  chamber-maid,  and  Betty  Doyle,  a 
laundry  maid,  and  Mrs.  Heathy  my  lady's  wo- 
man; that  after  Mary  Waters  went  away, 
Nelly  Thomas  came  in  her  place,  and  she  used 
to  carry  the  tea* kettle  to  my  lady's  chamber. 
Being  asked  if  he  is  sure  he  would  remember 
Betty  Dovle;  savs,  be  is  sure  he  should  re- 
member her.  Beioff^  asked  if  he  ever  knew 
one  Joan  Laflan  to  live  in  the  service ;  S8ys« 
he  never  did ;  but  says,  be  left  my  lord's  ser- 
vice in  1716,  between  Michaelmas  and  Christ- 
mas. Beinsf  asked  if  tbere  were  any  new  ser- 
vants came  mto  the  family  while  deponent  waa 
tbere ;  says,  that  when  Waters  went,  Nelly 
Thomas  came  in  her  place,  but  remembers  no 
other  servant's  coming  there.  Beinff  asked  if 
he  knows  any  thing  about.  J.oan  Land]^ ;  says, 
Joan  Landy  was  turned  awAy  for  being  with 
4N 
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child,  and  after  her  leaving  Danmaine  house, 
ahe  went  to  a  cottaee,  or  hut  of  her  father's  at 
the  sheep  walk,  ana  there  she  was  brought  to 
bed;  that  it  was  about  a  furlong  and  a  half 
from  Diuimaine  house.    Says,  he  came  to 
England  from  the  service,  and  rode  in  the  third 
troop  of  guards.    Says,  that  in  two  or  -three 
days  after  Joan  Landy  was  brought  to  bed,  de- 
ponent went  to  the  boose  where  she  was,  be- 
cause it  was  reported  my  lord  Altham  was  the 
father  of  her  child,  and  deponent  took  the  child 
in  his  arms,  to  see  if  be  could  find  out  who  it 
was  like,  and  asked  her  who  she  laid  it  to,  upon 
which  she  said,  to  my  lord ;  deponent  told  her 
she  was  in  the  right  of  it,  for  that  nobody  was 
better  able  to  maintain  it;  and  says,  the  reason 
of  his  looking  so  at  the  child  to  find  who  he 
waalike,  was,  that  he  knew  others  had  lain  with 
the  child's  mother.    Says,  he  has  seen  the 
child  after  this  fifty  times,  and  used  to  give  it 
broken  victuals.    Being  asked  what  kind  of 
hut  it  was  that  Joan  I^dy  lived  in  ;  says,  it 
was  a  little  hut,  and  she  lay  where  her  father, 
mother,  and  brother,  on  some  straw,  all  toge- 
ther, and  there  Were  stakes  drove  into  the 
ground  to  keep  the  straw  up ;  that  it  was  all 
one  room,  and  there  was  a  fii«'place  on  the 
left-hand,  but  cannot  tell  if  there  was  a  ehtmney 
in  it.      Says,  there  was  no  partition,  but  a 
hurdle  fixed  to  the  ground  to  keep  up  the 
straw ;  and  as  long  as  deponent  lived  at  Dun- 
maine,  the  child  lived  there  with  his  mother. 
Says,  the  hurdle  was  about  four  or  five  foot 
high.    Says,   that  when   be  came  intb  the 
room,  he  had  a  fiill  view  of  the  house,  and  that 
there  was  no  window  to  it,  and  neither  chairs 
nor  tables.     Says,  the  cabbin  was  in  the  same 
condition  when  deponent  first  went  there,  as  it 
was  when  deponent  left  Ireland,  aud  is  sure 
there  was  no,iilteration  made  in  it,  for  if  there 
bad,  deponent  should  have  seen  it.     Being 
asked  how  the  child  ^  was  dressed  ;  says,  he 
was  dressed  in  a  blanlcet;  that  deponent  never 
aaw  the  child  at  Dunmaine  house,  for  it  was 
never  suffered  to   come  there.      That  lady 
Altham  had  forbid  Joan  Landy  to  come  near 
the  house,  as  he  supposes,  because  of  the  re- 
port of  its  being  my  lord's  child.     Being  asked 
if  lady  Altham  ever  went  to  Landy 's  cabbin 
Or .  hut ;  says,  she  never  did,  for  that  she  was 
too  proud  to  ^a  to  such  a  poor  place.    Being 
asked  who  built  the  said  cabbin ;  says,  it  was 
built  by  one  Shea,  a  vear  before  the  child  was 
bom.      Being  asked  when  it  was  deponent 
came  to  Dunmaine;  says,  he  came  to  Dun- 
maine sometime  in  tril.    Being  asked  if  there 
was  a  road  firom  Dunmaine  house  to  Landy's 
,  cabbin  ;  says  there  was  a  coach-road  down  the 
avenue.     Being  asked  if  the  said  coach-road 
was  made  on  purpose  to  go  from  DoOmaine 
house  to  the  cabbin ;  says,  the  coach  road  was 
made  a  year  before  the  cabbin  was  built,  on 

furpose  to  go  to  church;  to  the  mill,  lo  Mr. 
^altiser's,  and  Mr.  Gifihrd's,  and  deponent 
overlooked  the  making  of  part  of  the  road. 
That  Mr.  Gifiard  visited  my  lord  before  my 
kdy  came  to  Dunmaine.  That  Mr.  M'Kercher 
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came  to  deponent,  to  his  hoose^  in  Maty  lete 
iu  England,  and  sent  a  dinner  there,  tod  in- 
vited deponent  to  dine  with  him,  and  asked  bin 
several  questions,  whether  lad^  Altham  had  a 
child,  and  what  servants  were  in  the  boaie  is 
deponent's  time,  and  asked  depooent  if  h« 
would  accept  of  a  lieutenancy :  says,  there  were 
two  gentlemen  with  Mr.  M'Kercher,  me  of 
whom  they  called  sir  Thomas;  that  Mr. 
M'Kercher  came  there  a  second  time,  aod 
aiked  deponent  if  he  had  said  any  thing  to  hin 
about  a  lieutenancy  ;  and  deponent  named  tha 

Sersons,  who,  he  said,  were  m  companj  abes 
Ir.  M'Kercher  came  there  the  second  time, 
Being  asked  what  business  he  follows ;  tay^ 
he  is  a  gardener  and  victualler,  and  lets  ost 
part  of  his  garden  to  some  gentlemen  for  plea- 
sure to  plant  flowers.    Being  asked  if  be  re* 
members  lord  and  lady  Altham  going  to  We»> 
ford  assizes  at  any  time ;  says,  my  loid  aad 
lady,  Mrs.  Gifiard,  Mrs.  Heath  and  depoaeot 
went  there ;  that  Anthony  Dyer  was  not  tber^ 
(because  he  was  sick ;)  that  it  was  at  the  Spriag 
assiises  in  1714,  or  17 IS,  when  tbePreteadet'a 
men  were  tried;    that  it  was  ao  remarfcablt 
a  thing,  that  he  remembers  it  perfecti v  vdl. 
Says,  Mrs.  Heath  rode  single,  and  so  did  de- 
ponent, and  Mrs.  Gifiard  went  with  my  hdy 
in  the  coach.    Being  asked,  how  be  came  to 
leave  my  lord's  service;   says,  that  banog 
sbme  disputes  with  the  gaA*dener,  abonttonuog 
water  into  the  garden,  deponent  beat  bin; 
upon  which  he  went  to  Dublin,  j[wbera  loy 
lord  then  was)  and  complained  to  him,  and  ay 
lord  sent  a  letter  to  Dunmaine,  threatenii«» 
send  deponent  to  Wexford  ^nl,  and  there- 
upon deponent  quitted  the  service,  and  went  it 
England ;  says,  my  lord  went  to  DabGn  is 
Mav,  1715,  and  that  my  lord  and  lady  veitia 
Dublin  when  the  queen  died.    Being  adtfd, 
what  time  of  the  year  it  was  he  beat  the 
gard^er ;  says,  about  Michaelmas ;  that  tbt 
lord  and  lady  were  in  Dublin  before  the  healing 
but  deponent  did  not  stay  for  their  (semne  down. 
Being  asked,  who  christened   Joan  LaDdj^ 
child ;  says,  he  has  heard  he  waschristeaedV 
one  Downs  a  priest,  ata  villagecalled  Nash,  im 
that  he  was  called  James.    Being  asked,  b«v 
soon  after  his  birth  he  was  christened ;  says,  he 
can6ot  tdl,    for  deponent    was  not  at  the 
christening ;  but  the  chikl  was  always  aSm 
James,  and  deponent  never  heard  biffl  caOn 
by  any  other  name. 

([Cross-examined.] 

Being  asked  when  it  was  he  went  ialofbc 
army  ;  says,  immediately  after  depeneot  vepi 
to  England,  and  deponent  was  encamped  a 
Hyde-Park.  Being  asked  when  he  ^^^ 
my  lord's  service;  says,  in  1711i  er  ITWi*"* 
continued  there  for  a  year  and  a  half  tfter  ny 
ladv  came  to  Dunmaine.  Being  asked,  if  the 
child  was  reputed  to  be  his,  as  he  was  so  c«* 
nous  to  know  who^  he  was  like ;  says,  it  oeftf 
was,  but  believes  it  was  the  present  «ari  « 
Ang^esea's,  and  that  lord  Altham  k^w  itvtf 
only  fathered  on  him.    [Tha  Court  obserfN 
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thai  this  dirt  would  do  the  defendant's  cause 
no  aerrioe.]  Being  asked  if  there  was  not  a 
Goacb-road  nsade  to  the  house  Where  the  child 
was ;  says,  the  coach-road  lal  to  Mr.  Palliser's 
and  Mr.  Gifiard's.  Being  asked  if  Mrs.  Gif- 
lard  used  to  come  by  that  house  to  Donmaine ; 
■ays,  she  most  constantly  came  by  that  house, 
•nd  that  it  was  her  nearest  rc»d,  and  that  she 
iie?er  came  round  by  the  bridge ;  and  says, 
thai  that  same  road  was  the  shortest  way  to 
Mr.  Palliser's,  and  the  usual  road;  says,  the 
bridge  going  to  Ross  was  built  before  deponent 
went  there ;  says,  Mrs.  Briscoe  and  her 
daughter  did  not  come  to  Dunmaine  with  my 
lady,  but  some  time  after.  B«'ing  asked  how 
many  horses  there  were  to  the  chariot  in 
which  my  lady  went  to  Wexford  assizes ; 
■ays,  there  were  six  horses.  Being  asked 
what  coloured  horBO  deponent  rid ;  says,  it 
was  a  bay- horse.  Being  asked,  if  he  knew 
une  Redmonds;  says,  be  did  not.  Being 
adEcd,  what  coloured  hone  my  lord  rid  ;  says, 
it  was  a  brown  horse.  Being  asked,  if  he  went 
into  the  court-house  at  the  assizes ;  8ay%  be 
did  not.  Being  asked,  what  dvf  of  the  Week 
the  assizes  were  held  at  Wexrord;  says,  he 
cannot  tell  the  day  of  the  week  or  montb ;  but 
that  he  staid  there  two  or  three  days.  Being 
asked,  where  m  v  lord  and  lady  lodged ;  sayb, 
he  cannot  tell  where  they  lodged ;  that  he  was 
not  at  their  lodffipe  all  the  time  of  the  assizes, 
but  hicnself  lodged  at  the  post-office.  Being 
asked,  if  my  lord  and  lady  were  in  mourning ; 
aays,  he  cannot  tell.  Bemg  asked,  if  he  wore 
a  livery  ;  says,  he  never  did.  Bein?  asked, 
where  he  landed  when  he  went  to  England ; 
aays,  at  Bristol.  Being  asked,  what  serrants 
went  with  my  lord  to  Wexford ;  says,  the  run- 
ning Ibotman,  Edward  M*Cormuck,  theooach- 
maui  the  portillion,  and  my  lord's  gentleman 
being  siek  at  Dunmaine,  deponent  went  in 
his  place.  Bein^  asked,  if  be  did  not  attend 
my  lord  during  his  stay  at  Wexford  ;  says,  he 
did  not.  BeiiMf  asked,  if  he  ever  saw  the  Spaw 
Wells  near  Wexford ;  says,  he  never  did,  but 
has  beard  of  them ;  says,  my  lady  was  ill  for 
about  a  fortnight,  while  deponent  was  in  the 
■ervioe,  and  did  not  keep  her  room  above  a  day 
or  two ;  says,  he  was  my  lord's  clerk,*  and  bis 
business  at  Wexford  was  to  carry  examinations 
Irom  him  to  the  clerk  of  the  peace ;  but  does 
not  know  where  he  lived.  Being  ad^ed,  how 
lie  came  into  my  lord's  service ;  says,  he  had 
lived  about  three  years  a  house-keeper  in 
Chelsea,  and  lord  Altham  owing  him  some 
money,  he  came  over  here  to  seek  for  it. 
Being  asked,  what  agreement  he  made  with 
my  lord  when  he  came  into  the  service ;  says, 
he  made  no  agreement,  but  my  lord  told  him, 
that  if  he  would  live  with  him,  as  hw  butler,  he 
shouki  be  naid ;  says,  my  lord  had  little  to  pay 
out  of,  and  therefore  deponent  never  demanded 
smy  wages ;  -  says,  ray  lord  owed  him  near 
twenty  pounds.  Being  asked,  if  my  lord  uaed 
to  hunt ;  says,  he  hunted  often,  tba^  he  had 
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six  or  seven  hones  for  his  own  riding.  Being 
asked,  what  cobnred  horse  my  lord  used  to 
rid^  a  hunting ;  says,  he  had  a  black  mare, 
which  he  used  to  ride.  Being  asked*,  if 
Anthony  Dyer  used  to  go  a  hunting  with  my 
lord ;  says,  he  did,  that  he  used  to  n^e  a  horse 
called  in>rre8t,  and  sometimes  my  lord  uaed  tp 
ride  the  brown  gelding,  because  it  was  the 
better  horse.  Being  asked  his  age ;  says,  be 
is  sixtjr  years  next  July :  that  my  lord  came 
first  Rom  Wexford  to  Dunmaine,  and  after- 
wards went  to  Dublin,  but  deponent  never 
travelled  with  him  to  Dublin  :  savs,  he  does 
not  remember  Charles  Meagher  to  oe  a  servant 
with  my  lord.  Being  adsed,  if  be  ever  told 
any  body  that  the  Pretender's  men  were  tried 
at  the  assizes  at  Wexford  ;  says,  be  has  spoke 
of  it  many  times.  Being  asked,  on  what 
occasion  be  .mentioned  it ;  says,  he  told  it  to 
bis  pomrades  by  way  of  convocation.  Being 
asked,  if  he  told  it  to  my  lord  Anglesea ;  sayf , 
he  dott  not  remember  that  he  ever  did .  Being 
asked,  if  ^®  ^▼^  ^^^  i^  to  Mr.  Jans,  or  Mr. 
Burroughs;  says,  he  cannot  remember  that 
he  did,  or  to  any  of  my  lord's  managers. 
Being  asked,  how  many  came  over  with  depo- 
nent on  ship-board;  says,  he  believes  about 
forty.  Being  asked,  it  he  toki  it  to  any  of 
them  ;  says,  he  does  not  know  of  any  of  them 
that  he  told  it  to.  Beiuff  asked,  when  it  was 
he  last  saw  Mrs.  Gifiard,  and  if  be  had  an^ 
discourse  with  her  about  that  afiair ;  says,  he 
saw  her  yesterday,  but  had  no  discourse  with 
her;  nor  does  be  know  what  she  has  been 
examined  to. 

Owen  Cavanagh  sworn  to  the  Voire  Dire,  and 

then  in  chief. 

Says,  the  defendant  owed  him  13/.  tSs,. 
whicn  was  lately  paid  him  by  Mr.  Derinsay  ; 
says,  he  served  lord  Altham  in  Dublin,  and 
afterwards  at  Dunmaine,  and  was  in  his  service 
before  and  after  my  lady  came  there;  says, 
that  having  been  at  his  father's  after  a  fit  of 
sickness,  he  went  to  lord  Altham  to  ask  for  his 
wa^,  when  my  lord  prevailed  on  him  to  hire 
again ;  that  some  time  after  he  fell  out  with 
the  cook,  and  mv  lord  threatened  to  send  depo- 
nent to  Wexford  gaol,  and  thereupon  deponent 
parted  with  him.  Being  asked,  if  he  was 
servapt  to  his. lordship  after  the  separation; 
says,  he  was  not.  Being  asked,  bow  louff  he 
continued  in  the  service  after  my  lord  and  lady 
came  to  Dunmaine;  says,  about-  a  year. 
Being  asked,  if  he  remembers  the  death  of 
kmg  George  thelFirst;  says,  he  remembers 
being  in  mourning  for  him,  and  deponent  was 
then  a  house-keeper  in  Thomas-street  Being 
asked,  if  he  remembers  sir  ConsUntine  Phipps 
in  the  government ;  says,  he  does  not,  nor  cao 
tell  where  deponent  was  at  the  timeof  Qaeea 
Anne's  death,  but  believes  be  was  in  s^viqe  at 
Dunmaine ;  says,  he  was  in  Dublin  when  my 
lord  received  my  lady  at  Mrs.  Briscoe's. 
Being  asked,  if  he  continued  in  the  service  till 
the  ume  they  returned  to  Dublin  from  Dua« 
maine;  says,  he  does  not  remember  that  ha 
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did.  Beio|^  asked,  if  be  eTer  beard  of  my  lady 
Altham*9  being  with  child,  or  that  she  had  a- 
.'chil4  ;  savs,  be  never  did,  till  the  late  rumour. 
Being  asked,  Who  wene  the  serrants  in  his 
time ;  says,  he  remembers  my  lord  bad  a  big 
fat  steward  (one  Taylor)  and  bad  a  cook  that 
used  to  drink  and  sing.  Being  asked,  who 
was  the  butler ;  says,  one  Rolph,  and  my  lord 
bad  a  page  (one  Anthony  Divyer,)  and  one 
Mrs.  Heath  was  my  lady's  maid  ;  remembers 
Joan  Landy,  a  chair-woman.  Being  asked,  if 
she  washed  the  dishes ;  says,  he  cannot  tell ; 
says,  she  had  a  big  belly,  and  was  supposed  to 
be  with  child  ;  and  after  my  lady  came  down, 
some  busy  body  (as  deponent  belieyes)  told  her 
ladyship  she  was  with  child  by  my  lord,  and 
thereupon  she  was  turned  off:  Says,  he  saw 
her  afterwards,  when  he  used  to  air  the  horses, 
and  saw  a  child  with  her  who  was  called 
James,  and  deponent  believes  it  was  the  child 
he  saw  her  big  of.  Being  asked,  if  he  ever 
was  in  the  house  sbje  lived  in ;  says,  he  has 
been  within  side  of  it,  that  it  was  a  cabbin 
built  near  the  sheep-walk,  and  James  Landy, 
her  ftther,  was  the  shepherd.  Being  asked, 
IV hat  rooms  there  were  in  the  said  house; 
says,  he  believes  there  was  no  room  but  one, 
and  there  were  two  straw*beds  in  it,  and  depo- 
nent remembers  the  building  of  it.  Bemg 
asked,  if  he  believes  the  lady  Altham  would 
have  been  glaid  to  have  had  a  son  and  heir ; 
says,  he  believes  she  would  to  disappoint  the 
present  Earl,  who  was  always  Quarrelling 
with  her.  Being  asked,  if  he  1>elieve8  that  if 
lady  Altham  haifhad  a  child  (while  deponent 
was  there)  be  should  have  known  it ;  says,  he 
believes  he  should;  says,  ^e  saw  a  child  at 
Inchicore,  but  cannot  tell  whether  it  was  the 
same  child  bie  saw  with  Joan  Landy ;  says,  he 
a^ked^my  lord  why  he  did  not  send  that  child 
to  a  trade,  and  that  his  lordship  answered,  that 
he  was  a  great  idler,  and  he  could  get  no  good 
of  him.  Being  asked,  if  he  knows  of  any 
child's  being  at  Kinnay ;  aays,  he  does  not. 

[Cross-exsmined.] 

Being  asked,  when  he  was  married ;  aays, 
in  171 9 ;  that  he  shewed  the  certiAcate  of  bis 
marriage  lately  to  bis  wife ;  says,  there  was 
great  rejoicing  among  the  servants,  when  lord 
and  lady  Altham  were  reconciled  at  captain 
Briscoe's.  ' 

AfUkqny  Dwyer  sworn  to  the  Voire  Dire  and 

then  in  chief. 

Sajrs,  he  waited  on  lord  Altham  5  or  6  years, 
and  his  lordship  lived  at  Dunmaine  when  de- 
ponent came  to  him ;  can't  tell  when  my  lady 
came  to  Dunmaine,  but  deponent  was  in  my 
lord's  service  before  her  coming,  and  after  her 
gomg  away.  Being  asked,  if  ha  is  sure  be 
was  at  Dunmaine  when  my  lady  came  there ; 
says,  he  b  sure  he  was,  and  that  be  lived  there 
9  or  3  years  after  her  leaving  Dunmaine,  and 
was  in  the  service  when  she  parted  from  my 
lord ;  savs,  he  attended  my  lord  when  he 
^ame  to  pttUiD;  and  bever  was  abtentfiomliiv 


lordship  above  a  fortnight  at  most.   Bdv 
asked,  if  he  ever  knew  my  lady  was  with  eUU, 
or  had  a  child ;  says,  be  never  did,  till  witbia 
this  year.    Being  asked,  if  be  rememben  the 
names  of  any  of  the  servants;  saji,  be  re- 
members the  names  of  some  of  them :  Jsb 
Wheedun  was  coach o^an,  Mrs.  Hestb  wainij 
lady's  woman,  and  Joan  Landy  was  kilcbsi- 
maid  under  the  cook,  and  continoed  there  lor 
two  months,  till  she  was  turned  away;  tbit 
she  was  with  child  when  my  lady  cssm  % 
Dunmaine,  and  it  being  repotted  that  shewii 
with  child  by  ray  lo.*d,  she  was  tnned  oat  «f 
the  house,  and  went  to  her  father's,  who  bid 
in  a  cabbin  nc^r  tlie  lands;  'aoddepooeatMr 
the  child  in  about  a  fortnight  after  her  deKvoy, 
and  the  child  she  was  daivered  of  wu  csHfli 
James  Landy ;   and  her  father  lived  is  thit 
cabbin  after  the  child  was  born.    hmfvM^ 
what  sort  of  a  cabbin  it  was  ;   says,  it  was  s 
very  poor  one ;    that  it  was  alt  one  rossi,  isd 
no  fflass  window  in  it ;    that  there  was  s  badi 
which  was  pulled  in  and  out,  instead  ofadsw; 
that  there  were  stakes  drove  in  the  gisand  is 
the  cabbin,  and  straw  beds.    Says,  be  wcslta 
purpose  to  see  the  child,  and  that  it  wai  did 
m  a  poor  habit.     Says,  be  never  law  lidy 
Altham  have  a  child  or  handle  a  diiM;  bit 
Joan  Landy  used  to  oome  by  stealth  tbebicb* 
way  to  the  stables  and  bring  her  child  ia  aider 
to  get  some  subsistanee  ftt>ro  the  botler.  8be 
uaed  to  say,  she  was  always  afraid,  beeuisif 
her  having  fathered  the  child  on  oBylwi 
Says,  he  hved  with  my  lord  Altham  atler  the 
separation,  and  parted  from  bira  in  Dabiis. 
Says,  he  came  to  Dublin  the  first  parVsoMit 
after  my  lord  and  lady  parted.    Says,  J«b 
Laffan  was  a  servant  in  the  Ikmiiy  wboi  defs- 
nent  was  there ;    but  ssys,  she  oonM  nst  bsvs 
the  care  of  a  diild  without  deponent's  kaov- 
ledge,  and  deponent  never  aaw  a  child  in  bcr 
arms.    Says,  she  lived  3  or  4  months  istbs 
service,  to  the  best  of  deponent's  koowledft 
Says,  be  never  saw  a  christening  at  Dv* 
maine  house,  or  any  bonfires  there  on  aay  swn 
occasion.    Says,  he  has  seen  Mr.  lisyt  "V 
lord's  chsplain ;  but  never  saw  him  cbriM  t 
child,  or  neard  him  say  he  had.     8sy^  y 
never  heard  that  Landy'a  honae  was  vepsired, 
or  a  road  made  to  it  from  Dnnmaine  bouse;  bat 
says,  there  was  a  road  made  for  a  ak^t-e^ 
through  the  land.    Saya,  he  knew  Ralph  « 
butler ;    and  that  be  waa  aoeeeeded  byiae 
Charles,  who  was  hired  in  town.    Beiagigw^ 
if  my  lord  made  deponent  take  any  sam  ibNl 
Mr.  Tom  Palliaer ;   says,  be  never  did '^aj 
was  any  oath  tendered  to  him.    Being  aiM 
if  Tom  Palliser  misbehaved  to  the  ktvsbIi; 
says,  he  neverfoond  he  did.    Being  atkcSr" 
he  ever  heard  that  Mr.  Pallisifr  w^bed  hijm 
stockings ;  saya,  be  never  did ;  that  the  Mi* 
aort  of  servants  were  respectful  to  him.^^ 
he  has  seen  my  lad  v  breakftst  in  her  leM^  M 
never  saW%er  breakfast  in  bed. 

[Croas-exanuned.> 
Being  flskedy  ifiiewuiiol«fMhk*«f9tt 
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"^  Cork ;  says,  be  is ;  says,  he  never  saw  a  child 
in  the  house  of  Duomaine ;  that  be  continned 
with  my  lord  after  the  separation,  and  came 
with  him  afterwards  to  parliament ;  and  that 
my  lord  staid  three  quarters  of  a  year  at  Don- 
maioe  after  the  separation. '  Being  asked  his 
age ;  says,  he  is  t»etween  40  and  50 ;  believes 
mbout  45.  Being  asked,  if  Joan  Laifan  was  in 
the  house  after  the  separation  ;  says,  he  cannot 
vositiyely  say,  but  to  the  best  of  his  knowledge 
believes  she  was,  but  cannot  tell  what  became 
of  her  after  the  separation;  says,  my  lord 
came  to '  Dublin  in  parliament  time,  but 
can't  tell  whether  it  was  parliament  winter  or 
not  when  they  parted.  Says,  he  could  not 
tell  what  timeny  lord  came  to  Dublin  after  the 
separation,  hut  believes  it  was  summer  time. 
Says,  he  was  sick  when  my  lord  and  lady 
went  to  Wexford  assizes.  Being  asked,  if  he 
bas  been  in  company  with  Rolph  since  he 
came  last  to  town ;  says,  he  has,  and  that 
Rolph  came  to  see  him ;  and  that  deponent  lay 
at  Mr.  Jans's  the  first  and  second  night  after 
he  came  to  town  ;  says,  he  has  often  eat  and 
drank  with  Rolph,  and  that  they  conned  over 
their  old  jokes  and  merriments;  but  not  a  word 

••was  said  of  the  boy,  or  of  the  WexfonI 
assizes,  nor  did  deponent  ever  tell  any  body 
Mrhat  he  had  to  say  in  this  affair,  except  that 
lie  totd  Rolph,  and  Rolph  tuld  him  my  lady 
sever  had  a  child ;  says,  he  has  seen  colonel 
Palliser,  and  several  others  of  the  defendant's 
witnesses  since  his  coming  to  Dublin.  Being 
asked  if  he  ever  heard  of  Harry  the  cook ; 
■ays,  he  never  did.  Being  asked  if  the  cabbin 
where  Joan  Landy  lived  was  built  indeponent's 
time ;  says,  that  it  was,  and  that  my  lord  had 
S   or  400  sheep  on  the  sheen  walk.    Being 

'  asked,  how  old  Juggy  Landy 's  child  was 
when  he  saw  him  last ;  says,  be  cannot  tell, 
but  saw  him  in  a  month  after  his  birth ;  and 
says.  Jaggy  Landy  used  to  leave  him  with 
•oroe  of  the  helpers  at  the  stable  when  she  went 
into  the  house  tor  subsistance. 

Mrs.  Mary  Heath  sworn  to  the  Voir  Dire. 

Q,  Do  you  know  the  plaintiff,  Mr.  James 
ADoesley  ? — Mrs.  Heath.  No. 

Has  he  any  law-suit  with  you?-— He  filed  a 
jbill  against  roe  for  the  effects  of  lady  Altbam. 
1  bad  a  subpcsna  given  me  in  England. 

At  whose  suit  r — At  Mr.  James  Annesley's. 

Have  you  any  of-^be  effects  of  lady  Altoam 
in  your  hands  f 

The  question  is  objected  to  by  the  defendant's 
coonsel,  who  say,  that  the  administrator  will 
have  the  right  to  recover  them,  let  this  cause 
go  which  way  it  will;  and  the  effects  are  no 
way  relative  to  the  real  estate  which  is  now  in 
dispute.* 

*  Of  this  objection,  the  following  is  the  ac- 
coant  given  in  the  "  Trial  at  Bar,"  &c. : 

**  The  counsel  for  the  plaintiff  said,  it  ap- 
peared that  the  lessor  of  the  plaintiff  was  out 
flf  tfaa  kingdom  whan  lady  Altham  died|  that 


A.  D.  174S. 
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Q.  Did  yon  know  Arthur  late  lord  Altham 
and  his  lady  P — Mrs.  Heath.  Yes,  very  well. 

What  time  did  you  first  become  acquainted 
with  the  one  or  other  of  them  ?«— I  have  known 
them  a  great  many  years. 

Were  yon  in  any  service  in  that  family  ?— • 
Never  till  the  time  of  my  coming  to  Ireland.       | 

When  was  that  ?-^In  the  year  1713. 

At  what  time? — In  October  I  came  over  with 
my  lady  as  her  woman. 

How  long  did  yon  live  with  my  lady  after 
she  came  over  ? — I  lived  with  her  to  the  day 
of  her  death; 

When  was  the  day  of  her  death  ? — I  can't 
justly  tell ;  it  was  some  time  ib  October,  1789. 

During  that  whole  course  of  time,  was  you 
ever  out  of  her  service  ?— Never  out  of  her 
service. 

Did  you  constantly  reside  with  her  as  her 
woman  ? — 1  was  one  week  from  her  in  Ireland. 

What  time  was  that  ?— When  I  come  on  fur- 
ther, t  can  tell  you. 

Do  yon  not  remember  that  yon  were  longer 
absent  from  herP — Not  in  Ireland,  nor  one 
day,  except  she  %vas  out  a- visiting.  I  was  never 
from  her  a  night  but  that  week. 

Do  you  know  a  pUce  called  Dunmaine  in 
this  kingdom? — Yes,  I  do. 

Do  you  remember  who  lived  at  Dunmaine  ? 
Did  my  lord  and  lady  Altham  live  there?— 
Yes,  we  went  down  ihere. 

At  what  time,  madam  ?— We  sot  down  to 
Dunmaine  the  Christmas-Eve  alter 


we  came 


over. 


How  long  did  my  lord  and  lady  reside  to- 
gether at  Dunmaine  ? — My  lord  did  come  up, 

it  likewise  appeared  by  Heath's  confession,  thaK 
there  being  nobody  entitled  to  take  out  admi- 
nistration, she  had  uossessed  herself  of  my 
lady's  effects ;  that  Mr.  Annesley  having  since 
his  return  obtained  the  administration,  had  filed 
a  bill  against  Heath,  for  an  account  of  those 
effects ;  to  which,  although  served  with  a  sub- 
pceoa,  she  had  never  yet  thought  fit  to  put  in 
tier  answer;  so  that  it  was  plain  she  was  inter- 
ested in  the  event  of  the  present  question ;  and 
therefore  they  hoped,  as  she  was  under  such  a 
bias,  she  shonid  not  be  admitted  an  evidence 
in  this  cause.  But  the  counsel  finr  the  plaintiff 
being  called  npon  to  produce  the  letters  of  ad- 
ministration, and  the  same  not  being  produced, 
the  counsel  for  the  defendant  InsistM,  that  the 
plaintiff  having  fiuled  in  proving  the  grant  of 
the  administration,  which  was  Uie  fonndation 
of  hb  right  to  the  effiwts,  and  consequently  the 
very  basis  of  his  o^ection  to  the  competency 
of  the  witness,  his  oMection  most  fall  to  the 
ground.  That  if  the  filing  a  bill  af^nst  a  wit- 
ness, who  was  intended  to  be  examined,  woukl 
destroy  that  witness's  competency,  it  would  be 
in  the  power  of  any  partjr  to  hinder  the  wit- 
nemes  against  him  from  being  examhicd,  at  the 
expence  only  of  a  bill  in  Chancerv  full  of  thf 
allegations  w  an  ingonioiia  ooaBseL" 
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bat  I  can't  tell  just!  v  whether  it  was  in  May 
or  June  followingr ;  ,but  I  know  be  was  there 
in  April :  be  came  to  Dublin  himself^  and  left 
my  lady  and  1  at  Dunmaioe.  Upon  St. 
George's  dav  I  know  be  was  at  Dunmaine,  I 
am  sui*eof  that. 

How  long  in  the  whole  did  they  live  to- 
gether at  Dunmaine  ? — About  three  years  and 
two  months,  to  the  best  of  my  remembrance. 

Do  you  remember  in  what  month  they  part- 
ed?— In  February. 

In  what  year  ?— I  call  it  1716-17. 

Had  my  lady  a  child  at  Dunmaine?—- A 
child  I  never  had,  nor  never  was  with  child ;  I 
never  had  reason  to  think  she  was  with  child 
all  the  while  1  lived  with  her. 

Who  dressed  and  undressed  my  lady  ? — I  al- 
ways did,  except  the  week  1  was  abs^t ;  while 
she  was  at  Dunmaine  I  always  put  her  to  bed, 
and  attended  her  at  her  rising  in  the  morning ; 
for  she  was  such  a  woman,  she  would  not  per- 
mit an  V  body  else  to  do  it. 

Could  she  then  ever  be  with  child,  or  have  a 
lug  belly,  unknown  to  yon  ? — No,  never. 

Were  not  you  At  Dunmaine  at  the  time  of 
the  separation  ? — ^Yes,  to  be  sure. 

To  what  place  did  she  go  when  they  parted? 
—We  went  to  one  capt.  Butler's,  in  Ross. 

Did  you  go  with  her  ?— Yes,  I  went  with 
her  in  a  four-wheeled  chaise  and  a  pair  of 
horses. 

Did  you  get  to  Ross  the  same  day  ? — ^Yes, 
at  night,  dark  night ;  for  my  lady  made  it  as 
late  as  she  could;  for  she  had  no  mind  to  be 
seen  coming  in. 

Can  you  remember  the  particular  day  this 
happened  ? — To  the  best  of  my  remembrance, 
it  was  on  the  Sd  of  February  ;  but  it  was  on  a 
Sunday,  I  am  positive. 

Did  you  live  any  time  there,  and  how  long  ? 
—We  lived  about  four  years  in  Ross,  to  uie 
best  of  my  remembrance. 

Did  my  lord  and  Jadjr  come  together  again 
within  that  period  of  time  ? — 'SOf  never.  I 
don't  know  wnether  she  ever  saw  him. 

Will  you  recollect  yoursdf,  who  were  the 
servants  of  the  house  when  yon  came  down  to 
Dunmaine  ? — It  is  very  hard  for  me  to  do  so  at 
this  distance  of  time,  there  were  so  many. 
There  was  Mr.  Rolph  as  the  bntler,  and  there 
was  Air.  Anthony  Dyer,  my  lord's  gentleman ; 
there  was  one  (I  believe  Rolph  went  down  with 
us)  Settwright,  the  house-keeper,  and  there  was 
Blichae],  but  what  his  sirname  was,  I  canU 
tell,  but  he  was  cook,  and  there  was  Juggy 
Landy  that  was  the  kitchen-maid,  big  with 
^bild. 

At  what  time  ?•— When  we  eame  down,  my 
lord,  a  kind  of  scullion  under  the  cook. 

Did  you  observe  her  to  be  with  child  P — 
When  we  went  down  first,  I  went  up  to  the 
rpom  to  my  lady,  and  soon  after  I  came  down 
.to  speak  to  the  hons^-k^per ;  and  I  turned 
about  and  saw  this  woman  with  lebild;  What, 
aays  t  to  the  house-keeper,  you  have  got  a 
maid  big  with  child  herei  Yes,  says  she,  an 
officer  was  here  aome  time  ago,  and  his  servant 


got  to  bed  to  her,  and  got  her  with  cbiU.  l\k 
was  what  1  heard  that  dsy;  andtheneitit 
was  buzzed  about  that  it  was  my  lord  that  got 
the  child,  and  some  said  my  lord\  brotber,  aid 
some  the  dog -boy,  and  several  of  the  serfioli 
had  to  do  with  her.  This  la  what  tbej  Hid 
me,  it  was  the  talk  about  the  family. 

Give  an  account  what  became  of  tbisJoi 
Landy  afterwards.— She  staid  two  or  tlmi 
months,  till  the  house-keeper  was  afraid  tokaa 
her  any  longer,  till  we  were  afraid  she  mm 
cry  out ;  and  then  she  went  to  her  fitker*!, 
and  I  never  saw  her  there ;  but  I  knev  he 
lived  upon  the  land. 

Did  she  go  of  her  ovm  accord,  or  wu  slii 
turned  out? — I  can't  tdL 

Did  yon  know  of  any  child  this  wontii  w 
delivered  of  ?-^l  saw  the  chiM. 

'Give  an  account  of  that.— I  spoke  to  the 
coachman's  wife  to  bid  her  bring  it  up  to  thi 
gate  that  I  mi^htseeit;  andacoording;ljibe 
did,  and  it  was  m  blankets  then. 

Who  brought  the  child  P— Jaggy  I^J 
herself  brought  it. 

About  what  age  might  the  child  be  at  thit 
time?— I  can't  really  tell,  whether  six  weeb 
or  two  months  old  whien  I  saw  it,  I  ctn't  tdl 
justly. 

Had  this  child  any  tolerable  clothes  on  it  ?-- 
The  neckcloth  it  had  on  was  what  I  gare  it,  it 
was  a  cambric  one,  and  a  very  fine  ooe;  I 
brouffht  it  from  England  among  my  own  ikiB§f, 
and  the  child  was  in  a  dean  blanket,  aad  I  gtn 
her  several  other  things. 

How  came  it  to  pass,  that  yon  did  not  ntkr 
direct  that  the  child  should  be  brou^t  to  Dm- 
maine- house,  than  to  that  gate  ?— I  would  sflt 
bring  it  to  the  bouse. 

What  was  your .  reason  for  that  ?—BecBOie 

I  would  not  have  my  lord  or  lady  Ifiow  uj 
thing  of  it. 

What  was  your  reason  for  seeing  the  chiM? 
— ^To  know  who  it  was  like. 

How  far  was  that  gate  yon  mentiooed  frn 
the  house  ? — A  little  distance. 

What  was  your  reason  for  seeing  it  thereV 
I'did  not  care  my  lady  should  know  aoy  thio^ 
about  it.  My  lady  would  not  caiv  the  sUd 
should  be  brought  into  the  boose. 

Was  there  ever  a  child  either  cbriitiBal  or 
living  at  that  house  while  yoa  were  at  Dsi- 
maine?— No,  never. 

Did  my  lady  ever  talk  to  yoo  any  tbiK^ 
her  being  with  child,  or  having  nad  a  am 
durbg  that  time? — No,  nerer  a  word. 

Lduiies  sometimes  talk  to  women  in  J^*' 
toatkin  ;  had  you  any  discourse  ever  ^'^  "^ 
lady  about  having  children,  and  what  ^*J^ 


discourse  ? — Yes,  Sir,  my  lady  often  »i*jj 
she  had  a  ehild,  on  account  tA  a  quand  m» 
had  with  Mr.  Annesley. 


Pray,  give  an  acconnt  of  that  qoan^^ 
don't  know  how  the  qnarrel  began ;  batw 
came  up  one  day  after  dinner,  and  was  ^*T^ 
1  asked  her,  what  was  the  matter  with  m 
ladyship  ?  She  said,  That  brate  below,  ntf"*! 
the  defendant,  had  said,  he  wiafaed  she  ««« 
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never  have  a  child;  and  my  lady  said,  she 
wished  she  migfht  but  have  a  chikl  to  inherit, 
and  she  did  not  care  if  she  was  to  die  the  next 
hoar. 

Yoo  said,  you  had  been  an  entire  week  ab- 
sent irom  my  lady,  and  no  more ;  give  an  ac- 
count of  that  week's  absence,  and  the  occasion 
of  it;  was  it  while  yon  lived  at  Dunmaiae  ? — 
My  lady  was  in  Dublin  the  week  I  was  from 
her ;  1  left  my  laily  in  Dublin,  and  went  to 
Dunmaine ;  I  was  never  a  night  from  her  in 
Dunmaine. 

Do  yon  recollect  how  long  that  quarrel  was 
after  you  went  to  Dunmaine  ? — Not  very  long. 
Was  it  before  they  came  to  Dublin? — 
Yes,  it  was ;  thi9  quarrel  was  some  little  time 
after  our  g^oing  down,  and  Mr.  Annesley  upon 
it  left  the  bouse,  and  went  to  Dublin. 

Do  you  remember,  during  your  service,  that 
ever  you  were  at  the  town  of  Wexford  ? — ^Yes. 
Give  an  account  at  what  time,  and  on  what 
occasion  you  went  there. — My  lady  went  there 
to  hear  the  trials  at  the  assizes,  and  it  was  about 
the  Pretender's  men,  a9  they  were  called ;  and 
my  lady  told  me  that  there  was  one  Walsh 
tried,  and  how  handsomely  he  pleaded  his  own 
cause,  aod  the  defence  lie  made ;  and  there 
was  one  Mr.  Masterson  who  was  picked  up  in 
the  Coon  at  that  time,  and  tried. 

Can  you  recollect  yourself  the  time  of  the 
year  ? — I  kuow  we  came  to  Dublin  the  May 
after ;  and  what  1  remember  it  for  is,  that  it 
was  king  George  the  Ist's  birth -day,  that  we 
were  in  Dublin  m  May ;  and  I  remember  it  for 
this  reason,  that  there  were  fire-works  in  the 
(Custom-house  yard,  and  this  present  lord  An- 
glesea,  that  was  Mr.  Annesley  then,  had  lodg- 
ings just  opposite  to  it,  and  we  went  to  his  lodg- 
ings to  see  the  fire- works. 

Did  my  lady  go  to  Mr.  Annesley 's  lodgings? 
-:-Sbe  did,  my  lord,  and  my  lord  and  I. 

IPo  you  know  what  day  of  that  month  was 
ihe  birth-day  of  king  George  the  Ist? — 1  can't 
tell  whether  it  is  Uie  28th  or  SOth;  I  know 
there  is  the  Restoration  next  to  it ;  but  1  don't 
know  which  it  is,  the  day  before  or  after. 
"*  Recollect  how  loug  a  time  before  your 
croiDg'  to  Dublin  was  it  that  you  were  at 
Wexford  ? — It  was  not  long  mdeed.  1  can't 
n^coUect:  I  know  we  were  in  Duhlin  some 
time  before  the  birth- day ;  I  don't  know,  about 
a.  Ibrtoigbt. 

Bot  what  time  from  your  return  firdm  Wex- 
ford assizes,  did  you  go  to  Dublin  ? — I  can't 
tell  what  ^time  the  assizes  were,  not  1,  for  I 
4oa*t  remember  the  month. 

Do  you  remember  the  season  of  the  year? — 
Yesy  I  know  it  was  the  spring,  and  I  know  it 
a  little  before  we  came  to  Dublin  that  the 


assizes  were. 

Recollect  who  was  the  company  that  went 
at  that^  time  to  Wexford  with  your  family. — 
Mrs.  GifTard  went  in  the  chariot  with  my  lady, 
my  lord  went  on  horseback,  and  I  went  on 
horseback,  and  Rolph  went  on  horseback,  aod 
Mrs.  Giffiird's  sister  on  horseback,  but  what 
li«r  Baima  was  1  cannot  tell ;  but  what  other 


servants  went  I  cannot  tell ;  and  there  were 
several  more  which  I  don't  know. 

Do  you  remember  any  other  servants  that 
went? — No,  except  the  coachman,  one  Wee- 
don,  and  the  postillion,  one  Burke. 

Yon  say,  you  lived  at  Dunmaine  at  the  time 
of  this  unfortunate- separation? — \  did. 

Give  an  account  or  the  occasion  of  that  se- 
paration.— On  Saturday  night,  my  lord  said, 
he  would  go  out  somewhere  to  dine  the  next 
day,  but  I  don't  know  where,  indeed ;  but  my 
lady  b^ged  of  him  not  to  go,  for  she  hated  he 
should  he  out  on  a  Sunday ;  but  be  said,  he 
would  go ;  and  accordingly  on  Sunday  morn- 
ing he  did  go  from  the  house ;  and  I  heard  a 
noise,  and  was  going  down  stairs  to  see  what 
was  the  matter,  and  I  met  my  lord  coming  up 
with  his  sword  in  his  hand,  and  he  said,  Heath, 
I  have  found  Tom  Palliser  in  bed  with  my  wife. 
I  said,  It  was  impossible,  and  that  he  was  set 
upon  bv  a  kei  of  villains ;  upon  that,  my  lord 
said.  She  should  go  out  of  the  house ;  and  upon 
that,  he  sent  for  one  Mr.  Welraan  from  Ross, 
and  he  came  and  advised  my  lord,  I  believe,  to 
turn  my  lady  out ;  but  she  begged,  he  would 
let  her  have  one  room  in  the  house,  and  he 
needed  not  come  near  her,  till  she  wrote  to  my 
lord  duke ;  but  he  would  net  hear  her ;  but  he 
hauled  her  out  of  bed,  and  I  advised  her  to 
come  out:  upon  which  we  packed  up  some 
things,  and  went  into  the  four  wheeled  chaise, 
and  I  believe  it  was  dusklsh  when  we  went  out| 
and  ft  was  night  when  we  got  into  Ross. 

Was  there  any  thing  happened  to  you  when 
you  went  away  r — Mr.  Taylor  handed  my  lady 
into  the  chaise. 

Was  there  any  child  brought  to  take  leave 
of  ray  lady  ? — O  no !    no  child,  indeed. 

Wlio  was  in  the  chaise  with  her  ? — I  was, 
my  lord;  she  got  in  first,  and  I  after  her 
dh^ctly. 

Did  you  know  Joan  Laifan  ? — Yes,  I  did. 

During  your  residence  at  Mr.  Butler's  in 
Ross,  was  there  any  child  that  my  lady  re- 
ceived in  that  house  as  her  child  ? — ^No,  no 
such  thing. 

How  loug  did  you  live  at  Mr.  Butler's  ?— We 
were  not  long  at  captain  Butler's. 

Was  he  and  his  family  at  home  when  you 
went  there  ? — ^There  was  nobody  at  home  but 
the  servants :  Mrs.  Butler  and  captain  Butler 
were  out  of  town  ;  there  was  one  Mr.  Watsal 
that  was  clerk  to  the  captain,  and  he  sent  a 
man  and  horse  to  let  Mrs.  Butler  know  that  we 
were  there,  and  she  came  home  the  next  day  ; 
but  captain  Butler  did  not  come  home  for  three 
or  four  days  afler. 

Recollect  the  several  places  in  which  my 
lady  lodged  at  Ross? — I  believe  she  stayed 
two  monlbs  or  more  at  captain  Butter's,  and 
then  we  went  to  one  Mr.  nright's,  and  Iheii 
we  went  to  one  Mr.  Crofl's,  and  there  wc 
staid  till  we  came  to  Dublin. 

During  this  time  was  there  any  thM  brought 
to  my  lady  as  her  child  ? — No,  never  v^as  ; 
she  had  no  child.  I  can  say  no  more»  if  they 
racked  me  to  death. 
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Did  Tou  know  one  Joao  Laffan  ? — Yes,  I 
did. 

Wh»t  was  ahe?— She  was  what  we  call 
boose- maid. 

Was  it  her  business  to  dean  tbie  rooms? — 
Yes,  to  wash  the  rooms,  and  make  the  beds. 

What  time  did  she  come  to  life  at  Dun- 
maine  ?— Three  or  four  mouths  before  my  lord 
and  lady  parted. 

During  the  time  thatyoo  lived  at  Dunroaine, 
liad  she  any  other  employment  in  the  family  ? 
—No  other,  except  she  went  to  the  laundry, 
when  the  business  was  done  in  the  boose,  and 
helped  the  laundry- maid  to  wash. 

Who  was  laondry-maid  at  this  time?  1 
cann^tell,  we  had  several. 

Did  she^drv-norse  any  child  before  the 
separation  ?— No,  we  had  no  child  for  her  to 
dry-norse. 

Did  you  ever  see  a  child  in  the  hands  or 
care  of  Joan  Laffan  while  she  was  at  Dun- 
maine  boose  ? — No,  never,  for  we  had  no  chilcl. 

Did  yoo  know  one  Edward  Lutwyche,  a 
ahoe-maker  at  Ross? — No,  I  don't  know  any 
thiuff  of  him. 

Who  made  your  lady's  shoes  at  Ross  ? — I 
don*t  know,  indeed. 

Do  you  know  of  her  buying  any  shoes 
whilst  she  lived  there?-— I  don't  remember 
she  did. 

What  sort  of  shoes  did  her  ladyship  usually 
wear  ?— She  wore  braided  shoes. 

Of  Wliat  colour? — Several  colours,  and  se- 
veral pair  of  shoes,  I  cannot  tell  what. 

Do  you  remember  her  ever  bespeaking  a 
pair  of  shoes  for  a  little  boy  ? — ^That  I  am 
sure  she  never  did. 

Had  she  a  pair  of  white  damask  shoes  at 
Ross  ?— She  never  had,  while  1  lived  with  her. 

Can  you  recollect  what  persons  were  pre- 
sent when  you  saw  my  lord  come  up  stairs 
with  his  sword  in  his  hand  ? — Indeed,  I  don't 
know  any; 

Where  did  you  remove  to  from  Ross? — 
We  came  to  one  Mr.  Cavenagh's,  in  a  place 
called  Stable-yard,  I  think  they  call  it  so,  in 
Marv's-lane. 

There  you  came  to  a  lodging  ? — Yes,  and 
boarded  there. 

How  long  did  you  stay  at  that  house  ? — I 
really  cannot  tell ;  but  from  thence  we  went 
to  one  Mr.  King's. 

What  was  he  ?— An  apothecary  in  Charles- 
street. 

Did  you  lotlge  and  board  there  ?— Both. 

How  long  might  you  stay  there?— I  cannot 
tell ;  from  thence  we  went  to  one  Mrs.  Mac 
Mullen's,  I  don't  know  what  the  street  is,  I 
think  it  is  Tash's-square  in  Mountrath -street, 
it  turns  op  l»y  Mr.  King's,  and  there  we  were 
a  little  while,  two  months  or  more,  before  we 
went  over  to  England. 

Can  vou  recollect  in  what  year  you  went  to 
England?— Yes,  I  can,  in  the  year  1724. 

In  what  month  ? — 1  believe  about  September. 

Before  lady  Attham  went  to  Mr.  King's,  the 
apothecary,  had  yoo,  '  or  any  other  person, 
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looked  out  for  other  lodgings  ? — Yes,  I  vat 
somewhere  upon  the  Quay,  but  1  don't  ksmr 
whose  house  it  was. 

Did  you  see  the  owner  of  that  boose?— Yei, 
it  was  a  woman. 

Do  you  recollect  bef  name? — No. 

Did  you  come  to  any  agreement  ?— To, 
J  gave  her  a  pistole  in  earnest;  butafbrwtnU 
we  did  not  like  the  place,  and  I  went  sod  toU 
her  so,  that  the  doctor  did  not  like  my  ladj 
should  live  upon  the  Qoay,  and  she  give  ms 
the  pistole  again. 

Did  yoo  ever  see  that  woman  afterwvdi? 
— Never,  to  ray  knowledge. 

Did  my  lady  ever  tell  yoo,  that  she  nw 
that  person  ? — -My  lady  never  did  see  ber  in 
her  life,  for  my  lady  never  knew  any  thine 
ofher,  and  never  did  speak  to  her,  to  my  know- 
ledge. 

Daring  your  lady's  residence  either  at  CaT^ 
iiagh's,  or  King's,  or  Mrs.  Mac  Mallea's,  did 
any  boy  visit  or  wait  upon  her,  as  hercbild?— 
No,  never,  nor  they  could  not. 

Did  any  other  person  go  with  you,  when 
yoo  went  to  see  tnis  gentlewoman  aboot  the 
lodgings  ?— One  Mr.  Mac  Mollen  weat  with 
mtti 

What  was  he*? — He  dealt  in  lioent. 

Did  any  servant  of  lady  Altham's  go  with 
yoo  ? — No. 

Did  you  ever  hear  or  know  any  tfaiog  of 
this  same  boy,  that  you  say  was  Joss  Lan- 
dy's  child,  from  the  time  yoo  left  Duomaifle? 
—No,  I  never  troubled  my  head  nfter  him. 

Did  you  ever  hear  that  he  was  in  Dab- 
lin  .^— I  bad  heard  that  my  lord  had  tookhioi; 
but  I  know  nothing  of  him. 

Do  you  know  whether  my  lord  Althtm  was 
alive  when  yoo  went  to  England? — I  hMrd 
he  was  alive. 

Had  you  any  account  afterwards  of  hii. 
death?— I  had  a  letter  from  Mrs.  Msc Mol- 
len, giving  me  an  account  that  be  did  die. 

What  was  the  purport  of  that  letter  ?-'I  bi>e 
the  lettec  in  my  pocket.* 

Did  you  communicate  that  accoont  to  joir 
lady  ?-^I  went  directly  and  shewed  ber  the 
letter. 

How  soon  after  you  received  this  letter  wm 
it  that  you  gave  her  the  account?— I  went  di- 
rectly and  shewed  the  letter  to  her. 

What  happened  upon  that?  Did  my  W; 
make  any  reflections  upon  that  affair  ?— She 
said  nothing  at  all. 

Had  your  lady  any  fortune  come  ts  her 
upon  the  death  of  her  husband?— No,  the 
estate  went  to  the  late  lord  Anglesea,  she  sot 
having  a  jointore  settled  opon  her;  bad  she* 
child,  the  Altham  estate  would  have  come  to  it. 

*  According  to  the  *  Trial  at  Bar*,  &c. "  A« 
witness  produced  the  letter  and  offered  to  reod 
it,  bnt  plaintiff's  counsel  objected  totlieroo*i< 
it,  as  improper  evidence,  and  deponent  was  only 
admitteil  to  read  the  date  of  it  in  order  to  re- 
fresh her  memory  as  to  the  time.  It  *" 
dated  at  Dublin,  ]>ecember  18th,  ira?*" 
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IKd  my  My  koow  that  this  estate  went  to 
the  earl  of  Anglesea? — My  lady  told  it  me, 
or  ebe  I  sbooM  not  have  koown  it ;  1  had  all 
my  knowledge  of  it  from  ber,  otherwise  1 
should  not  have  known  it. 

H^hen  was  it  you  had  tbeit  disoomve ;  be- 
fbte,  or  aftor,  my  lord's  death  ? — Both  before 
the  acoooot  of  Ms  death  eame,  and  after. 

Did  yon  acquaint  my  lady  jMMm  of  tbe 
purport  of  that  letter  f-^I  directly  went  up 
fltijn,  and  shewed  her  the  letter  as  soon  as  I 
had  read  it. 

When  M  my  lady  Althsfm  die?— She  died 
10  October,  irs9 ;  she  has  been  dead  fourteen 
years  last  October. 

Had  my  lady  any  aieeoiint  how,  and  where 
ity  lord  wao  buried,  and  any  cire«rrastances  re- 
lating to  It  P-^No  more  than  what  is  in  this 
letter. 

Did  shego  into  nMdrning ? — ^No,  she  made  no 
moomiog,  6he  was  in  mourning  at  thai  time. 

What  sort  of  Rwnrniog  ? — A  Nofwieh  crape 
thet  she  had  had  (or  my  lord  dtrke,  and  which 
she  made  a  nigh^gowD  of  when  king  George 
tbe  first  died. 

Were  there  any  farther  partieiriars  in  the 
letter  ?— 4Sli€  told  to  tbe  letter,  that  my  lord 
diid,  and  ww  miserably  poor. 

Did  yoQ  eoHKminicate  the  whole  eonteots  of 
that  letter  to  lady  Altham  ?— Yes,  I  did. 

flad  she  any  dbooarse  with  yov,  or  did  she 
make  any  oMenratiooo  tooebing  any  part  of 
tbe  contents  of  that  letter? — I  do  not  know  an'y 
thing  that  she  said  :  she  took  no  notice  of  it, 
bot  Mie  read  tbe  letter  an  well  as  I. 

Was  there  any  eemrersation  between  yon 
abont  aay  other  person  mentioned  in  that  letter 
besides  my  lord  her  husband  ? — No,  she  made 
00  reieetioti  npon  it,  nor  said  any  thing.      *^ 
Had  my  lady  any  maintainance  or  allow- 
ance IVott  my  lord  after  their  separation  .^-— 
ffo,  my  lord  never  sent  her  a  farthrog. 
Who  eupported  her  then  ?-^My  lord  dnke. 
What  allowance  did  he  grve  her? — ^There 
was  1,300^.  remainder  of  her  fortune  iu  the 
dnke's  hands,  for  which  he  allowed  her  80/.  a 
year,  g»f  e  her  SO/,  a  year  noore,  and  when  he 
died  left  her  100/.  a  year.  ^ 

Do  you  know  a  gentleman  whose  name  is 
Mae  ]£ercher? — He  was  onee  with  me. 

Should  you  know  him  now  if  yon  should 
see  hluo  f  ILook  about. — ^That  is  tbe  geotle- 
omn  I  am  sure  (pointing  to  Mr.  Mac  Kercher) ; 
he  told  me  bis  name  was  so. 

Had  yoa  any  acquaintance  with  him,  and 
when  did  tbat  acquaintance  commence  ? — He 
came  to  my  house,  I  Kr e  in  St.  Andrew's  oourt, 
JHoAofU,  aad  be  eame  there ;  there  is  tbe  di- 
rections be  gare  me  to  find  a  gentlewoman, 
flhd  I  put  the  day  of  tbe  month  upon  it  that  he 
was  wttfa  me.  It  was  the  13th  of  April,  174S, 
Ibr  be  said,  one  of  captain  Brisco's  daughters 
was  in  town,  and  told  me  her  name ;  and  he 
wrote  bis  oame  upon  it,  that  I  should  not' 
i&ilget  it. 

Are  yoD  certain  he  wrote  it?— -He  wrote  it, 
iivd  I  saw  bim  write  it. 
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What  pissQd  betwedta  yon  «t  that  visit  ?— 
When  he  first  oame  in,  he  ve>  e  stranger  to 
me,  beggfed  my  patddo,  and  said  he  came  to 
ask  me  some  questions  i^ut  my  lady  Altham, 
Whether  she  had  ever  a  child?— I  told  him. 
She  never  had  one  while  I  lived  with  her,  I 
ooskl  take  ray  oath.  Then  he  told  me  how 
this  Mr.  Anuttley  was  recommended  to  him 
by  two  lieutenants,  one  of  their  names  was 
lieutenant  Simpson,  biat  tbe  other  I  do  not 
know ;  and  then  he  told  roe  bow  he  oame  to 
him,  and  that  he,  Mac  Kercher,  gave  him  ten 
gameas ;  and  then  Mr.  Annestey  toM  him  he  had 
no  M^9g,  and  did  not  know  where  to  get  one. 
He  said  bis  house  was  small,  but  if  he  would' 
lodge  with  him  he  migbt,  he  sbouM  be  wel* 
come,  and  took  him  in.  He  then  shewed  me 
a  list  of  the  servants  names,  and  my  name  was 
crowded  in  at  the  top,  and  I  laughed  at  it. 
There  were  several  names,  some  tbat  I  did 
knew,  and  others  tbat  I  did  not ;  there  was  Mar- 
tin Nieff,  and  Charles  Magber  the  butler  afteif 
Rolph  went  away,  and  there  was  Jugjry  ^^^^ 
fan  ;  and  with  tbat  I  said :  What  can  she  knovf* 
of  this  affair  ?  Why,  says  he^  Madam,  she  says, 
that  she  saw  old  parson  Lloyd  christen  it ;  I 
suppose  ^ou  know  him,  madam  ?  Ayes  says  I, 
I  knew  bim  very  w^l,  but  I  eannot  think  how 
she  can  know  any  thing.  Why,  says  he,  she 
says  she  came  to  IhmmOine  about  a  quarter 
of  a  year  after  my  lord  and  lady  eame  from 
Dublui.  So  she  did,  says  I,  but  that  was  the 
last  tiaie  we  eame  down  from  DoMtn.  He 
then  thanked  me  very  kindly,  said,  he  was 
very  well  satisfied  with  what  I  had  told  him, 
that  he  would  go  home  and  wash'  his  hands  of 
them,4ind  tufo  them  all  out  of  doors,  and  would 
not  for  a  thousand  pounds  that  be  had  not  seen 
me ;  for,  says  he,  if  you  were  dead,  my  lord 
Anglesea  would  lose  his  estate  and  title,  as 
sure  as  yovr  are  alive,  there  wouhl  be  such 
bloody  swearing.  Says  I,  Sir,  I  am  sorry  you' 
have  been  so  imposed  on,  for  I  assure  yon  my 
lady  had  not  a  chitd.  He  said,  Madam,  for 
what  I  bsTO  been  at  the  charge  of,  I  do  not 
value.  And  I  told  him  farther.  Do  you  sup« 
pose,  Sir,  if  my  lord  and  lady  had  had  a  child 
born  to  socb  an  estate,  that  they  would  not  have' 
him  registered  ?  He  said.  That  they  lived  in 
a  country  parish  where  no  register  is  kept,  and 
could  not  nave  it  done.  But  I  told  him  again, 
could  be  suppose  if  they  had  had  a  child  born 
heir  to  such  an  estate,  that  they  would  not  have 
had  his  birth  registered  ?* 

*  It  appears  from  "  The  Trial  at  Bar,"  &e. 
that 

Mr.  Haromrdt  counsel  for  the  plaintiff,  ob- 
jected to  Mrs.  Heath^s  evidence,  with  respect 
to  Mr.  M^Kercher's  declaration,  thaf  it  was 
not  proved  he  made  those  declarations  by  Mr. 
Annesley's  order ;  and  though  it  was  admitted 
Mr.  M*&ercher  was  now  an  agent  for  him,  ^et 
the  opinion  of  an  agent  was  no  evidence  against 
the  principal ;  which  the  Court  admitted,  and 
said,  the  jury  were  not  to  take  notice  of  those 
declarations  as  evidence,     Mr.  Harwvrd  d«« 
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Did  you  acquaint  Mr.  M'Kercher  at  ttie 
time  of  this  discourae,  or  offer  to  shew  him 
Ibis  letter  oP  Mrs.  M'Mullen's?— Yes ;  and  he 
told  me,  that  Ju^gy  Landy  did  not  deny  that 
she  had  a  child  by  my  lord,  but  that  it  died 
young. 

Did  Mr.  M'Kercher  make  any  application 
in  relation  to  your  gi?ing  endeoce  ? — ^There 
was  not  any. 

Did  he  promise  you  any  thing? — No,  be 
did  not ;  for  he  said,  he  would  have  nothing 
iiu'ther  to  say  to  them. 

When  you  returned  to  Dublin,  after  the  as- 
sizes at  Wexford,  where  did  lady  AUham  lodge 
in  this  toirn  ? — At  Mrs.  Vice's. 

Where  was  that  P — In  Essex  street 

Did  you  know  one  Mr.  Maurice  Annesley  ? 
—Yes. 

What  family  had  he?— 'There  were  three 
daughters  that  used  to  come  to  visit  my  lady. 

Name  them.— One  was  named  Cherry,  one 
was  named  Sarah,  and  the  other  Dorothy. 

Did  you  hear  of  Mrs.  Cherry's  being  mar- 
ried to  any  one  since  ? — Yes. 

To  whom  ? — I  did  not  hear  to  whom. 

Was  not  her  name  Blake  ? — I  don't  know,  1 
never  saw  her  afler. 

Did  they  visit  aa  relations  P'-Theydidy  and 
were  relations  to  my  lord. 

What  condition  was  your  lady  in  when  she 
lodged  at  Mrs.  Vice's,  was  she  with  child  ?— 
No,  she  was  not. 

Did  you  ever  hear  of  any  miscarriage  at 
that  time? — ^Never  while  I  lived  with  her. 

Did  your  lady  at  any  time  keep  her  bed  at 
Mrs.  Vice's  ?^  do  not  know ;  she  might  lie  a- 
hed  a  day  or  so. 

Did  you  ever  tell  any  body  that  she  miscar- 
ried ? — No,  I  never  did. 

Or  that  she  was  with  child  ? — ^No,  never. 

Had  she  any  particular  kind  of  shoes  or 
slippers  made  when  she  was  there  ? — None  j>ar- 
ticular» 

Was  there  any  woman-servant  in  the  bouse 
of  the  name  or  Mac  CormackP — Yes,  Mrs. 
Vice's  maid,  one  Catharine. 

Did  you  ever  tell  her  that  your  lady  mis- 
carried r— Never  ;  I  never  had  apy  conversa- 
tion with  her  in  my  life. 

Did  you  ever  tell  her  aay  thing  relating 

sired  leave  to  observe,  that  it  appeared  how- 
ever from  Mrs.  Heath's  account,  that  although 
Mr.  M*Kercher  had  with  great  humanity  taken 
Mr.  Annesley  into  his  protection,  yet  his 
friendship  didnot  hinder  him  from  acting  in  all 
this  affair  with  the  caution  becoming  a  man  of 
•sense.  And  as  she  says,  that  upon  the  ac- 
count she  gave  him,  he  declared  his  resolution 
to  drop  the  pursuit  of  Mr.  Annesley's  preten- 
sions ;  so  the  presumption  is,  that  he  did  not 
change  that  resolution  but  upon  good  grounds ; 
and  that  it  likewise  appeared  from  Mrs.  Heath's 
evidence  to  the  honour  of  Mr.  M'Keroher,  that 
he  di<l  not  attempt  by  any  corrupt  motives  to 
persuade  her  either  to  give  false  evidence,  or 
suppress  the  truth. 


to  your  lady  as  a  piece  of  good  neirg?— Ko, 
never. 

Did  you  know  one  Alice  Biles,  a  semit 
of  Mrs.  Briscoe?— There  was  one  Ally,  tbit 
waited  on  Mrs.  Briscoe's  mother,  but  whst 
her  name  was  I  cannot  teU. 

Had  you  any  discourse  with  her  of  mj  ladj'i 
being  with  child  ? — No,  never,  for  we  were  sot 
so  long  in  Briscoe's  house. 

Had  she  access  to  my  lady  Althtm,  did  ibt 
use  to  visit  her  ? — ^Visit  m  v  lady  1 1  aercr  uw 
her  out  of  captain  Briscoe's  house. 

Did  you  never  see  her  put  her  hand  opts 
my  lady's  belly  ?— No,  I  never  did. 

Do  you  remember  Alice  Bates's  going  at  aiy 
time  in  a  sedan-chair  to  see  my  lady  alYioe'i? 
—No,  nor  1  do  not  know  that  ever  I  law  bcr 
at  Mrs.  Vice's. 

Did  you  ever  hear  my  lord  Altham  call  lui 
lady  by  any  remarkab(e,  familiar  appeQatin? 
— He  used  to  call  her  Molly. 

Did  he  ever  use  to  call  her  Moll  Sbeflkld,  is 
good  humour  ? — No,  I  never  heard  him  uim 

You  are  positive  yon  never  told  any  inf 
to  Alice  Bates  as  a  piece  of  good  news?— lam 
positive  as  to  that,  1  never  did. 

Do  yon  remember  at  any  time,  daring  Hn. 
Briscoe's  and  her  daughters  bcang  at  Dua- 
maine,  that  you  called  Mrs*  Briscoe  oat  of  her 
bed  ?-— No,  never. 

Do  you  remember  any  fright  my  lady  ia> 
oeived  during  the  time  they  were  there  ?— N^ 
1  never  did. 

Do  you  remember  any  particidsr  cUdi 
in  the  house  of  Dunmaine,  orany  thisgon- 
ceroing  them? — 1  remember,  when  we  ana 
to  Dunmaine,  that  there  were  some  copi  aid 
saucers  that  had  very  ugly,  nasty  fiffm  <n 
them,  indecent  figures,  and  my  Isdy  aeitr 
cared  to  have  them  used  ;  hut  one  day  Ikt 
house- keeper  had  got  some  of  the  saoccnt* 
put  the  desert  on,  and  there  happened  wtm 
words  at  the  table,  and  my  lord  threw  tfaemn 
the  ground,  as  I  was  told. 

Did  that  cause  any  fright  in  my  lady?— Kfj 
none  at  all. 

Did  you  ever  call  Mrs.  Bnsoee  and  her 
daughter  out  of  bed,  and  tell  them  thatajr 
lady  was  very  ill? — No,  I  never  did. 

Do  you  remember  one  Mary  Doyk  m  Ihl 
family  ?— No ;  Betty  Doyle,  I  did. 

Was  my  lady  in  any  sort  out  of  order  Iht 
night  that  the  saucers  were  broke?— No,  ibi 
was  not  at  all. 

Were  you  in  my  lady's  room  the'ttcxtaflO* 
ing?-Yes. 

Were  there  many  servants  there  ?—N%i^ 
at  all ;  the  house- maid  might  be  there,  ^ 
used  to  come  and  light  the  fire. 

Was  miss  Briscoe  in  my  lady's  ross  thi 
next  morning  ?— -I  cannot  tell  hat  she  might. 

Did  you  see  her  there?-— She  mi^  ^ 
there,  for  mv  lady  always  breaklasled  is  hff 
chamber,  and  she  breakfasted  with  her.       ^ 

Do  yon  remember  Mr.  Sattoo  the  soifHi* 
—Yes. 

Do  you  remember  my  qoaird  that  haff* 
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ed  about  himf— Yes,  my  lady  iieTer  likeil  him, 
and  he  went  from  the  honse,  and  was  away 
some  time. 

Do  yon  recollect  any  occasion  of  sending  for 
Sotton  from  Ross  to  my  lady  ?<— I  caanot  tell 
whether  there  was  or  no. 

Do  yon  remember  any  snch  occasion  as  re- 
qnired  a  snrgeon  ? — I  remember  once  she  had 
an  inflammation  as  we  thought  in  her  leg,  and 
1  do  not  know  whether  my  lord  sent  for  hiro 
then  ;  and  once  her  arm  was  cut,  but  Sut- 
ton was  then  in  the  house. 

Conid  be  attend  her  in  any  disorder  of  any 
continuance  without  your  knowing  it?— No,  I 
think  not. 

Did  he  attend  her  in  any  disorder  after  that 
quarrel  ?— I  do  not  remember  any  thing  ailed 
lier  after  that  quarrel. 

^  Was  there  any  confinement  for  about  a  fort- 
niffht  that  required  the  attendance  of  a  surgeon  ? 
—No,  not  that  I  know  of. 

Did  Sutton  erer  refuse  to  come  when  sent 
for  f — I  do  not  know  that  he  erer  refused  to 
come. 

Do  yon  remember  the  chariot  to  be  sent 
for  him  T— I  do  not  know  ;-  he  generally  had  a 
faoree. 

Did  you  know  Mrs.  Shiels  a  midwife  F — I 
knew  her  at  Ross. 

Did  you  ever  see  her  at  Dunmame? — I 
nerer  saw  Mrs.  Shiels  at  Dunmaine  in  my  life. 

Do  you  remember  the  name  of  Dennis 
Redmonds  ?•— No,  not  that  I  remember. 

Did  you  erer  send  that  man  to  Ross  for  Mrs. 
Sbiels?— I  never  gave  any  directions  to  him 
or  any  servant  to  fetch  Mrs.  Shiels  to  my  lord's 
iMHise. 

Did  any  thing  particular  happen  after  break- 
ioffof  the  saucers? — No,  nothing  particulw. 

Did  not  you  go  to  Mrs.  Briscoe's  room,  to 
tdl  her  my  lady  was  ill  P — I  did  not. 

Do  you  remember  the  name  of  one  Thomas 
BroolcsP^-I  do  not  remember  any  such  name. 

Do  yon  remember  whether  my  lady  was,  or 
was  not,  let  blood  at  that  time  P — I  cannot  be 
pomtive  whether  ever  she  was  let  Mood. 

Do  yon  remember  any  particular  person 
being  sent  for  that  afternoon  that  the  saucers 
were  broke?— No,  I  do  not  remember  that  any 
person  was  sent  for. 

Recollect  if  von  know  Dennis  Redmonds.— 
I  do  not  remenioer  any  such  name. 

Was  there  a  huntsman  in  my  lord's  family  ? 
— Kot  a  partieniar  one,  there  was  the  groom 
mod  other  servants. 

Do  you  remember  any  thing  particular  to  be 
dene  at  the  time  of  the  separation  by  any  of 
my  lord's  servants  to  any  gentleman  in  the 
lioaseP-*They  said  that  they  had  cnt  off  Mr. 
Palliser's  ear;  but  I  cannot  tell  any  thing  of 
it,  not  being  present ;  I  was  waked  with  the 
jKMse,  and  oame  down  stairs. 

Had  you  ever  any  discourse  with  any  to  this 
'parpoae.  That  if  my  lady  was  to  be  affrighted 
mt  this  rale,  she  woofd  never  go  on  with  achOd  P 
—No. 

JPidyoii  erertipoftiilate  with  my  lord  about 


giving  my  lady  ill  usage? — ^No,  I  never  did 
about  any  such  thing  as  a  miscarriage. 

Can  you  say  that  my  lady  kept  her  bed  one 
day  or  more  during  the  time  of  Mrs.  Briscoe's 
being  at  Dunmaine  P — No,  I  do  not  know  that 
ever  she  kept  her  bed  a  day,  or  more,  wbil# 
they  were  there. 

I>id  you  ever  call  Mrs.  Briscoe  out  of  bed 
at  any  time  earlier  than  usual  ? — No,  1  did  not 
indeed. 

Do  you  remember,  whether  my  lady  took 
any  offence  at  my  lord's  breaking  the  saucers  ? 
— No,  I  heard  no  more  than  what  the  servants 
told  me,  I  was  not  in  the  parlour. 

Did  you  hear  her  express  terself  In  any 
manner  concerning  it  ? — No,  not  at  all  concern- 
ing those  saucers,  she  never  liked  them. 

Consider  whether  the  night  of  that  day  Mrs. 
Briscoe  was  called  up  by  you? — No^  1  nev^ 
called  her  up  at  all.    I  am  sure  of  it. 

Recollect  whether  Sotton  the  surgeon,  after 
be  quitted  the  family,  came  and  stayed  any 
particular  time  ?— Often  after  be  was  turned 
out ;  he  went  away  because  my  lady  did  not 
use  hiro  as  pleased  him. 

Did  he  come  sgain  and  stay  any  time?— 
Often,  maj  be  a  fortnight,  sometimes  niore, 
and  sometimes  less. 

Was  he  resident  in  the  house?— He  was  only 
backwards  and  forwards. 

Recollect  yourself,  whether  Sotton,  about 
the  time  of  the  saucers  being  broke,  came  and 
lived  there  anytime  P — I  do  not  remember  that. 

Did  he  come  and  attend  my  lady  as  a  sur- 
geon ? — Indeed  I  cannot  say  he  did. 

Who  was  it  first  told  you  of  that  unfortunate 
affair  of  Mr.  Palliser's  ?— My  lord  Altham 
himself. 

Do  yon  recollect,  whether  Joan  Laffan 
called  you  down  to  rescue  Mr.  Palliser  from 
being  murdered  P — No,  I  am  sure  she  did  not ; 
because  my  lord  came  up,  before  I  could  get 
down  on  the  noise,  and  told  me  of  it. 

Had  you  any  conversation  with  her  that  day 
ooncernmg  that  accident  ? — ^No,  for  I  was  in 
too  great  a  fret  to  talk  to  her  about  it. 

Can  you  recollect  how  soon  after  my  lady 
came  first  to  Dunmaine  that  Sutton  quitted  the 
fiimily  ?— I  cannot  tell  indeed  how  long. 

How  lonjr  was  it  after  she  first  came  that  this 
accident  of  the  saucers  happened? — it  was 
whilst  Mrs.  Briscoe  was  in  the  house,  and  that 
was  not  long. 

Were  yon  in  the  room  during  any  part  of  the 
dining  time  ?— No,  I  was  not. 

Were  you  ever  in  the  dining-room  during 
the  stay  of  Mrs.  Briscoe  there  whilst  they  were 
at  dinner  P — No,  I  cannot  say  I  was,  I  nad  no 
business  there  at  dinner  time,  but  went  in  with 
the  tea-things  soon  after  dinner. 

What  was  the  age  of  miss  Briscoe?— 1  can* 
not  tell. 

[Cross-exammation.] 

You  say,  madam,  you  came  over  with  lady 
Altham,  and  she  lodged  at  captahi>  Briscoe's  T 
— ^Yes,  we  did. 
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Was  uot  lord  Altham  brought  to  that  house 
and  reconciled  ? — ^Yes,  he  wAs. 

Did  Dottiiey  stay  some  few  days  after  there? 
—Yes. 

Did  Dot  they  go  frpm  thence,  after  four  or 
five  day's  stay,  and  lodge  at  Vice's  io  Essex- 
streetf — No,  they  went  directly  down  to  Dun- 
maine. 

How  many  day's  stay  did  you  make  at  cap- 
tain Briscoe's  ? — IVIy  lord  and  lady  met  the  4th 
and  5th  of  December,  and  we  got  to  Dunmaine 
on  Cbristraa8-e?e. 

Did  my  lady  stay  there  all  the  time  till  she 
went  to  Dunmaine? — My  lady  did  not  lodge 
out  of  captain  Briscoe's  house  at  the  ftcstmect- 
ing. 

How  soon,  after  tlie  first  time  that  you  went 
to  Dunmaine,  did  my  lady  come  next  to  Dub- 
lin ? — 1  know  Mrs.  Briscoe  and  her  daughter 
were  at  our  house  at  Dunmaine  on  St.  George's 
day ;  afterwards  my  lord  came  up  to  Dublin,  I 
do  not  koow  in  what  month,  but  ske  desired 
my  lord  to  make  use  of  her  house  while  he 
staid  in  Dublin  ;  for*Mrs.  Briscoe  did  not  go  to 
Dublin,  but  to  some  other  acquaiutance.  My 
lord  was  at  her  house  for  some  little  time,  and 
after  went  to  Mrs.  Vice's ;  and  when  we  were 
at  Dunmaine,  we  heard  a  great  many  quarrela 
that  my  lord  was  in ;  and  my  kdy,  when  she 
heard  of  such  doings,  came  up.  He  seut  down 
a  running  footman,  who  came  when  all  were  in 
bed  but  me  and  Mr.  Rolph ;  he  knocked  at  the 
door  and  alarmed  us,  for  we  were  afraid  he  was 
come  with  some  ill  news  about  my  lord.  I  went 
down,  and  asked  bow  mv  lord  did }  he  said, 
Very  well ;  and  he  brought  some  green  tea  for 
my  lady.  1  carried  the  tea  to  my  lady,  the 
man  was  to  go  to  Ross  the  next  day,  and  so  re- 
turn to  Dublin ;  there  was  one  captain  N^gack 
and  his  lady  at  our  house,  and  they  pecsuaded 
my  lady  to  go  up  to  Dublin. 

When  was  that?— In  Tioient  hot  wefttber, 
whether  in  July  I  cannot  telj ;  but  it  was  • 
little  while  befoi-e  the  queen  dial,  for  I  saw  kiog 
George  proclaimed  at  the  caatlew 

Did  not  you  lodge  then  at  M».  Vice's  in 
Essex-street?— Yes,  we  did. 

Were  my  lady  Altham  and  you  OTer  befeie 
at  Vice's  ?— My  lady  Altham  was  ooe  day,  but 
not  to  lodge  there ;  she  was  there  the  day  after 
my  lord  and  she  met,  which  was  on  a  Saturday; 
my  lord  took  her  out  on  a  Sunday,  and  shewed 
her  where  she  was  to  lodge. 

Did  not  vou  continue  in  tbe  lodgings  at  Mrs. 
Vice's  till  the  Christmas  foUowing?— No. 

How  longtheu  ?— A  little  after  the  news  of 
the  queen's  death  my  lady  get  moumiug,  and 
we  stayed  three  weeks,  or  a  month,  ev  fire 
weeks,  I  cannot  ^uess  the  time,  af^  my  lady 
went  into  moomiog;  and  then  we  retursed  to 
Qunmaine. 

How  long  then  were  you  at  Dunmaine*  after 
m^  lady's  return,  and  after  the  queen's  death, 
before  you  came  to  town  agam  ?— Till  the  May 
following,  that  was  the  first  birth-day  of  king 
George  1. ;  may  be  a  fortnight  or  three  weeke. 
or  thereabouts,  in  May. 


Yoo  named  the  daog|itera  of  one  Mr.  En- 
rice  Annesley  ? — I  did. 

Now,  recollect  yourself  very  well,  did  tbcj 
Tisit  lady  Altham  when  she  was  at  Vice's,  n 
the  month  of  August,  after  tbe  queen's  deitkb 
the  first  time  she  lodged  there  ? — I  canaol  ic> 
collect  that,  whether  they  did  the  first  tine,  or 
not. 

Where  did  you  lodge  the  second  time?— At 
Mrs.  Vice's  again  in  May  1715. 

Did  any,  and  which,of  Slr.MauriGe  iouiley'f 
daughters  Tisit  lady  Altham  at  Vice's  is  1715^ 
or  at  any  time  after  ?— >Io  May  1715  they  til 
did. 

Now  name  them. — Cherry,  Sarab,  aal 
Dolly.  I  koow  Cherry  was  the  eldest;  bst 
which  of  the  other  was  elder,  1  cannot  tell. 

How  long  did  you  stay  then  in  DuUb  ?— 
We  stayed  above  a  year  in  town,  from  Maj 
1715,  and  better. 

Did  my  lord  and  lady  leave  town  darioff  that 
time? — My  lord  went  down,  hot  my  lady  M 
not. 

Did  you  know  Mrs.  Charity  Annesley  P-I 
did  very  well. 

Was  mv  lady  visited  by  Mrs.  Chanter  Aa- 
nesley,  after  she  came  to  Vice's  in  Lnex* 
street,  iu  M^y  1715?— She  was  visited  kgr  bcr 
then,  1  am  sure. 

You  mention,  madan^  that  there  wers  ia> 
stances  of  ill  usage  from  my  lord  to  my  lady  i 
when  he  behaved  in  that  manner,  I  supfise, 
you  did  not  always  escape ;  had  yeu  evera^f 
quarrel  with  my  lord  at  Vice's,  or  avy  whers 
else  ? — I  cannot  say  1  had  at  Mrs.  Vice's.  I 
know  one  wght  he  was  making  a  great  asiia 
with  a  chair,  and  I  went  to  uke  away  thf 
chair,  and  he  took  hold  of  my  b^-dolbes. 

Which  of  the  times  yoa  lodged  tbertdadtUi 
happen  ? — I  cannot  teU. 

Was  it  in  the  year  1714,  or  1715  ?— I  mh 

potteM.,  . 

Did  be  make  a  great  aoise  ?— Yes,  m  I 
went  to  take  the  obaur  ftom  bim,  that  he  oilglit 
not  disturb  the  famil  v. 

Did  my  lady  AUham  scream  out  i^  tint 
ocsGasion?-~No,  I  do  not  believe  she  did;  far 
she  would  rather  have  been  kiiled,  tbaaaiy 
enf  should  have  heard  it. 

Did  yon  know  any  one  that  wasoaUsdl^ 
cas  ?-*l  had  do  knqvledg^  of  an^  snob. 

Did  you  ever  hear  any  |iersQA,  in  thai  ftfldf 
of  Mrs.  Vice's,  name  the  name  of  I«cai  M 
remember  son^  quarrel  tbere  was,  that  I  \mm 
my  lord  make  use  of  the  name  of  I^ieas. 

A^  h>rd  and  lady  werebotb  io  bed  at  Ihat 
time,  y oil  say  ?— Whether  (bey  wen  or  oat,  I 
oannot  say* 

Did  eilber  of  tbem  get  oait  of  bed?«-I  «- 
«ot  tell. 

Suijpeee  either  of  themthMaU 
the  window,  and  called  out  of  Ae 


must  net  vo«  have  be«nl  it  ?— 4  oaeeot  l^» 
I  feaiemter  one  ni^  my.  load  was  yaivf 
loiw^rds  riNB  windeiw,  ead  mj.  My  b«M  hi0. . 
Was  it  that  night  that  yoa  .took  the  chi* 
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but  I  baUere  not.  My  lord  said.  That  1m  trould 
send  for  one  Mrs^LooM,  to  tec  wbetber  ny  My 
WM  with  chiid  ;  for  if  f be  was  not,  be  would 
turn  her  off,  aad  would  not  life  wiib  ber ;  baft 
be  wooM  kjiow  whefeber  ibe  was  with  cbiM  be- 
fore be  tamed  ber  away. 

Can  ^ott  be  positive,  whether,  ininedkleiy 
after  this,  my  lady  was  confined  to  her  chaoi* 
ber?— 4  do  not  reaaeviber  that  she  was  eon- 
fined  to  her  chamber ;  she  was  out  of  order 
with  aeoidoroo. 

Was.tbcre  any  diseoarse  the  next  moining^ 
about  a  roiscarriaife  F— J  am  sure  there  was 
not ;  for  I  am  certam  there  was  ao  miscarriage, 
and  therefore  there  oould  be  no  diseoome  of  it. 

You  are  sure  yon  heard  the  nameof  Lucas 
meatMmed  F— Yea,  I  did  by  my  lord. 

You  mentioaed  your  baTmg  ^one  to  take  a 
bouse  upon  the  ii^ay  7— Yes^  wben  we  went 
from  Mr.  Cayenagh's. 

And  you  gaveapislole  in  eaiMStP— Yes, 
which  the  fentlewoman  returned. 

Yon  say  this  woman  never  saw  your  lady 
that  you  know  of  ?— No. 

Mifbt  not  ahe  have  seen  ber  without  y^ur 
Tonr  knowledge,  in  the  house  of  Mr.  Kine  f-— 
No,  never  that  I  know  of;  she  might  bsTe 
gone  there  wben  I  wssont  of  the  way. 

Was  there  any  convermtion  with  lady  Al- 
tham  and  you,  alwut  the  returning  of  that  pis- 
tole f-'Not  that  I  know  of. 

Did  she  ever  teU  you  that  she  had  seen  the 
woman?  -8he  never  did  ;  and  i  believe  if  she 
bad,  she  would  have  told  me  of  it. 

Did  yon  ever  tell  any  body  that  that  pistole 
vasiotumed  ?— 1  spoke  of  it ;  1  ssado  it  no 


Did  you  ever  hear  of  that  pistole  being  to- 
luraed?— One  M'Mollcn  went  aad  received 
it,  and  not  I. 

ilod  whom  did  M'Mnllen  give  it  to  ?— -He 
gave  it  either  to  me  or  my  lady. 

Did  M^Mullcn  go  with  you  both  times;to  the 
lodgings  you  took  on  the  Quay  ?  Did  not  yon 
ssy,  you  went  and  told  the  woman  that  the 
doctor  said  the  air  of  the  Quay  was  not  fitfor 
my  lady  P-^ReaMy  I  do  net  know  whether  I 
mest  with  M'MuHea  or  no ;  I  do  not  believe  1 

as  with  him. 

Was  it  you  that  made  the  eccuso  to  the  wo- 

lan  ?--lDdecd  I  do  not  know  whether  1  did  or 
no,  I  believe  it  was  he  that  went. 

Whew  did  Mr.  Aanesley,  now  lord  Anglesea, 
live  in  1715  ? — Opposite  the  CustonHhouse  I 
tMnk ;  it  was  sothaft  I  oooM  sse  the  fire- 
wnsebs. 

^  How   ftr  was   that  Mgm  from  Bssex^ 
bridge  ?— -indeed  I  eamiot  tell  bow  fkr. 

Do  you  know  whose  house  it  was  in?— No 


Did  yon  know  the  house  where  sir  Alexander 
Gairaesand  Mr.  Henry  Kvcd?— -I  do  not  know 
ssbere  aoT  of  them  lived. 

What  kind  ^  an  apartment  was  tbeiv  lor 
lord  and  lady  Altham  to  be  entertained  in  f ^~ 
Them  was  a  dmiag-roem  and  a  bed-chamber, 
the  supper  was  m  tbobed-ohmidNr  actoul. 


Dkl  not  you  go  opsr  Esses-biidge  to  wo 
to.tbeso  k>dgingB  ?--We  did.  * 

Did  you  turn  on  tba  eight  bafid  «r  the  Isit  ?•« 
On  my  right  hand. 

How  mrdidyondrifeaii  the  Qmiy?— I  wuut 
in  a  chair. 

How  ftrdid  yo«  go  then  P— I  cannattcN. 

Was  it  op  one  or  two  pair  of  staim?— <lne 

Was  that  Mr.  Annmlcy's  lodgmgr-.It  ww. 

Was  it  a  very  handsome  apartmc«t?-^In- 
deed  I  cannot  tell. 

Yon  mentioned  in  y<nir  going  to  Wexford  a 
sister  of  Mrs.  Giffaid  P— Yes. 

Did  she  ride  behind  any  body?->NOy  she 
rode  single. 

What  was  ber  iiasse  ? — I  cannot  toll. 

Was  she  a  maiden,  or  a  married  woman  ?— 
Sim  wasnnmarried. 

Was  eftw  pait  of  lady  Altfaam's  company  P 

She  waa  vvbea  abe  came  there. 


hidge  with  kMly  Altham  ?— Yea. 

At  whose  house  did  huly  Aitbrnn  live  ?— AS 
captain  Sweeny's. 

Dkl  my  ladtr  go  Acre  to  visit  Mrs.  Sweeny  ? 
— wl  oaonot  tell  wbettier  she  did  or  no. 

Was  it  not  to  bear  the  trial  of  the  Pkvten- 
dcr's  men  ?— I  cannot  telly  for  i  did  not  know 
of  any  paitKular  trial. 

Waa  there  any  partictthKr  trial  cKpected  f— 
My  lord  and  la^  might  know  it,  but  I  did 
BSt  know  it. 

What  dcshss  did  »y  lady  wear  at  WesrfM  f 
— >Indecd  I  oamiot<tell  yon  what  elotbes. 

Had  not  my  lady  a  siWer  silk  ?^No,  not 
then ;  she  dkl  net  wear  it  at  WexfonI,  because 
she  was  in  mourning  for  the  queen. 

Pmy,  what  servants  attended  my  lord  at 
that  tune?-*!  cannot  tell  what  servants,  bat 
Us  osrn  servant  Antbonv  Dyer  was  ill. 

But  yen  are'aure  Ralph  went  there?-— Yes. 

What  colour  was  the  home  he  iwde  ? — In- 
deed I  cannot  tcN ,  nor  what  colonred  horse  I 
rode  myself. 

Did  Rolph  lodge  in  the  same  bouse  with  my 
lord  ?--No,  be  did  not. 

Did  be  osuse  to  my  lord  at  Mrs.  Sweeny's  f 
—I  cannot  tell,  for  my  lord  was  a  justice  of 
peace,  and  Rolpb  bad  someinlbrnMtlons  to 
debver. 

Did  bo  attend  him  aa  a  servantP—- 1  do  not 
know  but  he  might,  for  my,  lord  never  dressed 
in  my  lady's  room,  and  I  cannot  tell  who 
attended  him. 

Was  it  the  dny  all«r  yon  eame  down  that 
you  mentioned  Juggy  Landy's  being  with 
ehildr— The  very  nlHM.  If  was  ssid  that 
night  tbnt  It  was  an  effieer^s  servant's,  and  the 
next  day  that  it  was  my  lord's,'  or  bis  bratheKv, 
or  Ibc  «ig-boy'v,  or  some  else  of  the  servants. 

How  wnff  did  this  woman  continue  In  the 
houoo  after  ?—l  cannot  Sell. 

And, pray.  Madam,  could  your  rigbteoda 
spirit  bear  mat  this  woown  should  stay  so  IbQg 
in  the  boose  ?— Indeed  I  did  not  eooeem  my- 
■elf  about  bsr. 

Do  yoahnowtheladylllcmittgtoiif— I  db 
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not  know  lady  Blessington  ;  whal  lady  Bles- 
Bington  do  yon  mean  r  There  waa  one  capt. 
Boyle,  1  have  aeen  hit  lady. 

She  is  the  ladv  I  mean  ;  did  yon  OTer  aee 
bar  Visit  lady  AHhamP — I  am  sure  I  hare 
nererseen  her. 

Do  you  remember  one  Mrs.  Piggot  P — Yes. 

Did  she  Tisit  lady  AUham  P— >Ye8,  she  did. 

Was  there  an  intimacy  in  the  family  P — She 
Tisited  us  more  in  Ross  than  at  Danmaine. 

Did  she  risit  my  lady  at  Danmaine  fre- 
quently P — She  did,  but  not  oflten. 

Where  did  you  dine  the  day  of  Palliser's 
affair  ? — No  where. 

Did  yon  get  any  thing  to  eat  when  you 
came  into  Ross? — I  knov  we  had  some  tea 
there,  I  cannot  tell  whether  we  had  any  thing 
else. 

Did  you  eat  nothing  else  that  day  P — I  cannot 
tell,  for  there  were  none  but  the  servants  there. 

Did  not  crowds  gather  about  to  see  my  lady 
come  into  Ross? — There  was  a  crowd  of 
people,  but  it  was  so  dark,  I  could  not  see  who 
they  were. 

Was  it  dark  when  yon  left  Dunmaine  P — ^It 
was  duskish  when  we  left]  Dunmaine,  but  it 
was  dark  when  we  came  into  Ross. 

What  happened  upon  the  quarrel  between 
my  lady  and  captain  Annesley,  did  beleate 
the  house  upon  it  ? — Not  immediately,  but  be 
Defer  came  up  to  dine  with  my  lady  after. 

Did  they  never  come  into  company  at  Dnn« 
maine  after  ? — ^They  never  did  ;  my  lady  sent 
for  him  the  next  day  to  come  op  to  dinner,  but 
'  be  would  not ;  she  then  sent  to  know  if  lie 
would  have  something  sent  down,  and  he 
would  not. 

Did  he  ever  come  to  dinner  after  at  Dun- 
maine  P--Not  up  stairs  into  the  parlour. 

Did  be  ever  come  to  Dunmaine  after  he  left 
it  while  my  lady  was  there  ? — ^He  never  did« 

When  was  it  they  first  met  after  this  quar- 
rel P— When  we  came  to  Dublin  afterwards ; 
when  we  came,  my  lady  took  a  chair  to  Mrs. 
Vice's,  and  she  met  Mr.  Annesley  in  Essex- 
street  :  he  said,  Your  servant,  my  lady  ;  your 
ladyship  is  welcome  to  town ;  and  after  that 
he  came  to  Mrs.  Vice's. 

Do  you  recollect  what  month  that  was  in  P — 
It  was  violent  hot  weather,  I  believe  in  July, 
lor  it  could  not  be  a  month  before  the  queen 
died. 

Do  you  know '  one  Mr.  Hossey  P— I  do 
know  him. 

Did  you  see  him  at  your  bouse  in  London  P 
—I  did. 

Did  you  ever  discourse  with  him  relating  to 
this  aflair  P — Yes  ;  and  told  him  several  times 
that  my  lady  bad  not  a  child. 

What  Mr.  Hussey  is  this? — I  know  nothing 
but  that  he  was  an  acquamtance  of  an  ac- 

Juaintance  of  mine  that  brought  him  to  my 
oose. 

^  Did  not.yon  tell  Mr.  HusBey  that  the  plain- 
tiff waa  grutly  wronged,  and  that  you  Imew 
more  of  that  affair  than  any  body  ^No,  by 
the  Turtoe  of  my  oatb|  I  neirer  did. 


Did  not  yon  see  Mr.  Hussey  at  yonr  bflue, 
when  the  renort  was  that  this  Mr.  Anscticy 
was  on  boara  the  fleet  with  admiral  VenMo?— 
Indeed  I  do  not  know  what  time. 

Pray  recollect  yonrself.  I  ask  yon,  «« 
not  this  immediately  after  that  Mr.  AnDcdef 
was  on  board  Vernon's  feet? — I  do  not  imsv 
what  time. 

Was  it  a  month  after  yon  beard  thereportf 
—I  do  not  know  indeed. 

When  was  it  you  first  beard  that  repart? 
•—The  first  time  1  beard  of  it,  I  believe,  wiH 
be  three  years  next  Januarv. 

W  ho  first  infonned  yon  ofit  P — ^Tbe  dodMi 
of  Buckingham  sent  ber  woman  for  me;  I 
could  not  think  what  she  ooold  want,  snl  I 
said  nothing  to  ber  woman,  but  went  wkb  bcr, 
and  when  I  came,  and  went  up  stain,  tod  «t 
down,  her  Woman  was  the  fim  tbat  toU  im  if 
it 

Was  it  not  immediately  after  that,  tbst  Mr. 
John  Hussey  came  to  your  lodgings?— I  cu- 
not  tell  what  time  be  came. 

Is  it  three  years  ago  since  be  came  tt  mil 
you  P — ^I  believe  it  is  three  years  and  niR)! 
cannot  tell  what  time. 

Was  it  not  two  years  agoP— I  have  leeB  kin 
several  times  within  these  two  years ;  be  bat 
bad  the  diaconrse  about  this  plaintiff  itmii 
times. 

Was  it  two  years  since  yoa  saw  him  bitr— 
Yes,  it  will  be  two  yeara— I  cannot  reooBeet. 

Was  it  before  the  duchess  of  Buddortua 
sent  for  you  P— No,  I  knew  nothing  of  itotltha 
duchess  sent  for  me. 

What  state  of  health  was  lady  Ahhtn  ia 
when  she  came  to  Dublin  from  Ross?— & 
was  lame. 

Was  not  she  troubled  with  n  dead  pslsj  P-^l 
cannot  call  it  a  dead  palsy. 

Did  not  that  disorder  deprive  her  of  kr 
limbs  ?-~She  lost  her  limbs  by  that  dissnkr,  it 
came  by  degrees ;  but  when  she  caoie  fiMa 
Ross,  she  could  go  about  with  holdmg  by  ths 
hand. 

When  she  went  to  London,  what  state  «w 
she  in  P— She  had  lost  the  use  of  ber  finbi; 
she  could  not  stand ;  when  I  first  went  tt  Los- 
don,  with  one  hand  I  could  lead  ber  abost  lbs 
room,  and  then  with  both  hands,  and  tbeasst 
at  all ;  1  was  forced  to  pot  ber  in  a  chair  vd 
wheel  her  about. 

How  did  she  come  by  tbat  disorder?— la- 
deed  I  cannot  tell. 

Did  not  that  disorder  come  on  ber  after  Ibcff 
was  a  report  that  she  had  a  child?— A  eUUi 
The  disorder  began  at  Roes. 

Was  there  any  report,  that  you  know,  of  i^ 
lady's  being  with  child  P— Yes  there  was  t  is- 
port  before  I  lived  with  her ;  I  beard  of  laeb  a 
thing. 

Was  there  any  such  report  after  yoa  esas 
to  live  with  herP— -No,  I  do  not  know,  Sir,  tbil 
there  waa  at  any  time  after  I  came  to  lite  vv 
her. 

Was  not  she  bed-ridden  of  this  diMidir  •^ 
fore  b«r  death  P-*No»  abe  Haver  waa. 
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Was  not  she  impaired  in  her  aenaet? — ^No, 
•he  never  was ;  sbe  was  well  in  her  chair  the 
night  before  her  death,  and  she  took  a  fit,  and 
we  put  her  to  bed,  and  she  died  the  next  night, 
but  till  that  time  sbe  had  her  senses  as  penect 
as  nny  body  in  the  oonrt,  and  coald  manage 
all  her  affairs,  ibr  I  nerer  kept  any  aocouat  tor 
ber. 

Was  not  that  100/.  a  year  left  her  by  the 
duke  to  cease  upon 'the  death  of  my  lord  Al* 
tham  ? — ^Yes,  it  was. 

How  was  sbe  supported  then  to  her  death  P 
—Because  my  lady  duchess  gave  her  100/.  a 
year,  for  the  interest  of  the  1,200/.  after  the 
unke's  death. 

Where  ba?e  yon  lived  since  the  death  of 
lady  Altham  ? — In  the  house  I  now  live  in. 

What  business  do  you  follow  P— I  take  in 
plain-work,  and  I  have  some  money  at  interest. 

Are  not  yoa  a  washer- woman  ?— No,  I  am 
not. 

What  time  did  the  duke  of  Buckingham  die  ? 
-*-I  do  not  know,  hcwas  dead  before  my  lady 
and  I  went  to  Enghind,  he  was  dead  before  we 
left  Ross. 

What  is  your  present  way  of  living? — I  have 
the  interest  of  some  money  left  me,  and  I  take 
in  plain -work,  and  clear-starching ;  my  daugh- 
ter and  I  live  together,  and  we  have  the  interest 
of  about  700/.  Mtween  us,  but  the  greater  part 
«f  itis  my  daughter's. 

[It  being  about  eight  o*dock  at  night,  the 
Court  by  the  like  consent  as  usual,  signed  by 
the  parties  and  read  in  open  court,  aoyourned 
to  the  next  morning  at  ten  of  the  clock.] 


Saturday^  November  19, 1743. 

The  Court  being  met  at  ten  o'clock  in  the 
morning,  according  to  adjournment,  the  jnry 
were  called,  and  answered  to  their  names,  and 
then  the  counsel  for  the  defendant  proceeded  to 
examine  their  witnesses  as  follows. 

Mr.  Robert  King^  one  of  the  Aldermen  of  the 
City  of  Dublin,  swoni. 

Says,  he  knew  tli^  late  Jady  Altham ;  that 
she  came  to  lodge  at  deponent's  house  in  June 
1793 ;  that  sbe  had  a  woman  and  a  footman 
to  attend  her,  and  that  one  Airs.  Heath  was 
her  woman ;  says,  she  lodged  and  dieted  with 
deponent;  says,  he  never  heard  ber  say  she 
had  a  son  ;  that  she  was  almost  every  day  at 
deponent's  table,  and  deponent  frequently 
heard  her  lament  her  misfortunes,  but  never 
heard  ber  talk  of  a  son.  Being  asked  if  it  was 
lenuted  that  she  had  a  son ;  says,  be  cannot 
tell,  if  It  was  reppted  that  she  had  a  son,  but 
believes  that  if^she  had  bad  one  she  would 
have  mentioned  it;  and  as  deponent  never 
beard  her  talk  of  her  having  one,  is  induced 
to  believe  she  never  had.  Says,  Mrs.  Heath 
behaved  very  well  while  in  deponent's  house ; 
that  sbe  eat  at  the  same  table  with  my  lady, 
and  lay  in  the  same  bed  ;  and  believes  sbe  was 
^  discreet,  honest  woman*    Being  asked  if  my 


lady  was  a  sickly  woman,  and  if 'sfae  seemed 
to  be  impaired  m  her  understanding ;  says. 
she  had  a  paralytic  disorder,  but  that  it  did 
not  affect  ber  understanding.  Being  asked  if 
he  ever  saw  a  child  visit  her  while  at  his  boose  ; 
sa^s,  he  never  did,  nor  did  he  see  any  body 
visit  her  hot  one  Mrs.  Mears. 

[The  counsel  for  the  defendant  having  asked 
those  for  the  plaintiff,  whether  they  would 
cross-examine  Mr.  Alderman  King;  Mr.  Uar- 
ward  answered.  That  if  they  were  as  well  ac* 
quainted  with  all  the  defendant's  witnesses  as 
they 'Were  with  Mr.  Alderman,  they  should 
not  cross-examine  anv  of  them.  The  Lord 
Chief  Baron  observed,  that  the  counsel  on 
both  sides  w^re  very  polite  gentlemen  thig 
morning,  and  wished  this  understanding  might 
continue.] 

EHMobeth  Do^Uf  otherwise  M§Uoy,  sworn  ta 
the  Voire  Dire,  and  then  in  chief. 

Says,  her  maiden  name  was  Doyle,  but  is 
now  Moltoy ;  says,  she  knows  Dunmaine  very 
well ;  that  sbe  was  hired  in  Dublin  as  a  ser- 
vant to  my  lord  and  lady,  and  lived  with  them 
there  about  thirty  years  ago,  to  the  best  of  her 
knowledfife ;  that  my  lady  came  to  Dunmaiise 
on  the  Cnristmas-eve,  in  1713,  and  deponent 
was  there  the  night  before ;  says,  she  continued 
in  tlie  service  about  a  year,  and  was  laundry- 
maid  ;  that  she  married  out  of  the  family,  and 
lived  eleven  years  at  Dunmaine  after  my  lord 
and  lady  left  it ;  says,  that  my  lord  came  to 
deponent's  cabbin  one  day  (after  she  had  left 
the  service)  as  he  was  hunting,  and  asked 
deponent  if  she  would  dry-nurse  Juggy 
Landy*s  child ;  that  she  told  my  lord  she 
would  dry-nurse  a  child  for  his  lordship,  but 
not  for  Juggy  Landy ;  says,  that  this  disooorsa 
was  after  my  lady  came  to  Dunmaine ;  says, 
she  saw  the  child  when  he  was  about  a  'year 
old ;  thfit  Juggy  Landy  was  with  child  when 
deponent  was  in  the  service,  and  she  was 
brought  to-bed  about  May,  afler  deponent 
came ;  says,  my  lady  lived  at  Dunmaine  about 
three  years,  till  she  and  my  lord  parted ;  that 
this  was  a  good  while  afler  deponent  left  the 
service ;  says,  deponent  was  to  have  taken  the 
child  into  her  own  house,  to  dry-nurse  it. 
Being  asked  how  old  the  child  was  when  my 
lord  applied  to  deponent ;  s^ys,  she  cannot  ten. 
Being  asked  what  she  means  by  dry-nursing  ; 
says,  she  means  to  take  care  oft  a  child  after  it 
comes  home  from  the  nurse;  that  sometimes  a 
child  of  six  years  old  is  dry-nursed.  Being 
asked  if  she  ever  knew  of  my  lady's  being 
delivered  of  a  child,  while  she  was  in  the  ser- 
vice; says,  she  never  Imew  nor  ever  heard 
it ;  that  ii  my  lady  had  had  a  child,  she  would 
not  have  concealed  it,  for  that  she  would  have 
been  proud  of  it,  for  deponent  has  heard  her 
say,  she  wished  to  have  a  son  or  daughter. 
Being  asked  if  she  remembers  any  christening 
at  Dunmaine  house,  or  any  rejoidngs  on  that 
oocasiou  while  she  wu  there ;  says,  she  does 
not   remember    any  christcBing,  nor  ever 
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Btaag  asked  if  she  is  sure  she  beard  lady 
Altium  say  sbe  would  ha  proud  of  ba? iaff»  or 
wished  to  have  a  child ;  ssys^  sbo  never  didnear 
her  say  90,  but  knows  sbe  would  bare  been 
prood  of  baviDg  a  child.  Befn^  asked  if  she 
ever  beard  lady  ^Itbam  say,  sbe  bad  a  child ; 
says,  she  never  did.  Being'  asked  when  it  was 
my  loni  appKed  to  her  to  dry-nurse  the  child ; 
flays,  sbe  cannot  tell,  but  says  sbe  has  dry- 
nursed  children  at  ten  years  old.  Beine  asked 
if  she  knows  Mr.  Jans,  and  Mr.  Reilv  ; 
says,  sbe  knows  Mr.  Jans,  but  not  Mr.  Reily. 
Being  asked  if  she  knows  one  David  Howtet ; 
says,  she  dpes  not.  Beings  asked  if  sbe  never 
had  any  discourse  with  anjr  one  about  any  lady's 
having  a  child,  and  that  if  sbe  did  not  say  that 
my  lady  bad  a  child  ;  says,  she  does  not  know 
of  any  such  discourse,  or  Ifast  she  ever  said  my 
ladynad  a  child.  Being  asked  if  she  ever 
saw  lady  Aiiham  after  she  left  Duomaine ; 
sayai  she  saw  her  at  Ross  and  in  Dublin. 
Being  asked  if  sbe  was  never  married  before 
sbe  married  MoUey ;  says,  she  was  married  to 
one  Bym.  Being  asked  how  long  it  was  after 
her  marriage  that  my  lord  appfied  |o  her  to 
dry-nufse  tbe  child  i  says,  sue  cannot  tell: 
says,  my  lord  was  on  horse- baek  when  he 
spoke  to  her ;  save,  sbe  has  forgot  tbe  servants' 
names  that  Kved  in  tbe  ftmiily  when  sbe  was 
there;  says,  her  basband  was  a  ibrmer  and 
joiner,  and  paid  15  or  15  pounds  a  year  real. 

Jlfor^in  Neife  sworn. 

Says,  be  knew  kny  lord  and  lady  AHbam 
vary  wall,  and  knows  Donroaine  in  the  county 
of  Wexibrd  very  well,  that  be  lived"  there  a 
ycav  before  my  lady  came ;  that  he  was  smttb 
and  ihrrier  tOk  ray  lord,  asd  hebought  tools  for 
ckponeat,  and  bailt  bioha  forge.  8ays,  he  eat 
and  drank  in  the  boose,  and  slept  op-stairs, 
and  livad  there  all  my  lady's  time,  bnt  was  sick 
three  months,  and  was  then  at  Rou,  and  in 
Thomas-town.  Being  asked  what  time  of 
the  yasar  be  was  sick ;  says,  b«  cannot  tell, 
thai  ba  is  n»  scholar,  and  cmdd  not  keep  an 
aoeoont  of  it;  says,  ray  lady  was  near  a  year 
in  the  bonsa  befbre  be  fell  sick.  Being  asked 
if  he  remambeis  the  day  my  lady  Altbam  de^ 

Krted  apma  Dunmaine ;  says,  he  dees»  forthat 
w«nt  with  her  to  Ross.  Being  asked  how 
kmg  it  vfas  afler  his  sickness  that  my  lady  Al- 
tbam went  to  Rom;  says,  be  cannot  tell. 
Behig  asked  whaS  time  or  the  year  it  was  he 
came  home  after  bis  siekness ;  beKeves  it  was 
about  tbe  beguming  of  wmter,  but  before  my 
lady  went  away.  Being  asked  how  long  my 
lady  continued  at  Dunnaine ;  says,  my  lady 
came  to  Dnnoaine  a  day  or  two  before  Cbrist- 
maa-day,  andt  staid  there  till  about  Ghrtstmas 
tbrsa  yaara  after,  aitd  to  tbe  Candlemas  fol- 
lowing. Bamg  asked  if  be  did  ever  see  a 
child  at  tbe  house  of  Oonmaine;  says,  be 
never  SMT  a  ahiM  there,  but  a  bastard  son  of 


Joan  Laody's,  whs  was  brought  thtihir'a 
about  two  months  after  my  lord  sad  Ujr 
parted,  and  that  he  saw  him  with  ny  toid 
three  yeara  allcv  tbe  separation ;  that  in  a 
little,  time  afler  my  Utdy  went  away,  tliediiU 
was  taken  into  the  house.    Being  asked  shs 
were  tba  servants  there  in  his  time ;  lajs,  Mr. 
Taylor  was  the  bead  man,  Anthony  Dyer  al- 
tsndoii  my  kird,  and  was  gsntlemsa  ts  bim 
when  deponent  came  to  the  house.   Bcisf 
asked  who  was  my  lord's  gentlemaa  attft« 
time  of  taking  tbe  obild  into  the  bouse;  mn, 
there  was  one  l^onedy,  who  also  atteaikdoQ 
my  lord,  but  deponent  was  not  poaitivewbe- 
ther  Kennedy  or  Dyer  was  then  my  hrft 
gentleman,  but  one  of  them  was  gentlemaa  to 
him  at  that  tiose.    Being  asked  who  was  gca- 
tleman  after  Dyer  to  ray  lord ;  says,  be  be- 
lieved Kennedy  was.    Benig  asked  if  be  efcr 
saw  Joan  Landy,  wiMn  sbe  was  with  cbfM;saTa, 
he  did,  and  saw  her  child  twenty  tiroes  in  ser 
arms,  when  sbe  used  to  come  aliout  thehosw 
of  Dumnaine,  and  especially  when  mj  M 
was  abroad,  sbe  used  to  come  ;  fcr  sbe  laed  la 
ask.  Is  my  lord  abroad  P    He  ofteo  saw  bcr 
come  in  tbe  back  part  of  tbe  house,  where  bs 
foive  was,  to  get  something  to  eat  aod  drink, 
and  sbe  received  meat  and  drink  ffbfli  Ike 
butler,  called  Thomas  Rolpb.    Being  aabed 
if  she  ever  nursed  a  cbiM ;  says,  sm  serer 
nursed  a  child  except  her  own,  while  tbe  de» 
ponent  was  in  the  country.    Being  asked  wko 
attended  the  child  when  it  was  brought  his 
tbe  house  ;  says,  tbe  dairy- woman  wbo  m 
called  Black  Kate,  and  tlie  child  was  after- 
wards  brought  to  Kinnay,  iir  the  coostj  of 
Kildare,  when  my  lord  went  to  live  there,  asd 
the  deponent  saw  him  there  with  roy  Isrd,  asd 
it  was  tbe  same  child  that  was  at  Dasiaafse, 
that  the  deponent  saw  at  Kinnay.  Being  asked 
if  be  ever  saw  that  same  child  id  Doblio ;  sa/i, 
he  did,  that  be  saw  that  same  child  at  Ctfllq^e 
Green,  playing  among  tbe  boys ;  most  of  the 
hoys  were  shoe-boys ;  that  he  was  neitber  wdl 
clad,  nor  bad  aboes  on,  and  deponent  kebrred 
my  lord  lived  at  that  time  in   Proper- hue. 
Being  asked  whether  it  was  tbe  same  boylte 
aaw  in  Kinnay,  thai  he  saw  In  College  Greea ; 
says,  it  was  tbe  same  boy.    Being  asked  whe- 
ther be  saw  tbe  same  boy  at  Carnekdaff; 
says,  he  does  not  know  Carrickdoff.    Bci^ 
aued  bow  old  tbe  hoy  was  when  he  saw  ban 
at  Kinnay ;  aays,  between  fb«r  and  ifs  yeas 
to  tbe  best  of  his  knowledge.    Says,  be  neter 
saw  the  boy  since  be  saw  him  at  CoHege 
Green  ;  that  be  does  not  thinh  be  coaM  kaov 
bim  now.    Says,  be  believes  my  lord  staid  if 
Dunmaine  two  years.    Being  asked  wbaie 
child  was  the  boyrepvted  to  be  atCaasy; 
says,  be  was  then  repnted,  by  everr  one  « 
tbe  servants,  a  bastard  son  of  Joan  Lss^^ 
and  whenever  he  did  amiss  my  lord  wosid 
have  him  whipped  ;  and  deponent  hesrd  ay 
lord  once  say,  uamn  tbe  bastard,  he  win  aem 
be  |[Ood,  because  be  bad  Juggv  Lsnd/ablaw 
in  mm ;  says,  my  lord  whipped  tbe  boy  semv 
times,  and  used  to  say  tbe  seme  mngi  m 
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I      call  him  a  bastard ;  and  my  lord  desired-  the 
I      do^  lb  be  (et  at  the  mother^  if  sbe  called  at 
,      Kionay.    Being  asked  bow  was  Joan  Landy 
,      employed  when  she  was  in  the  service ;  says, 
I      she  was  kitchen-maid  under  Forster  (the  cook), 
^      and  she  left  the  bouse  because  she  was  with 
child.    Being*  asked  if  he  ever  heard  of  any 
child  being   christened   in  Dunmaine   house 
while  my  ladv  was  there ;    says,  he  never 
did.   Being  asked  who  was  my  lady's  woman ; 
says,  one  Mrs.  Heath,  and  nobody  (as  depo- 
nent knows)  attended  my  lady  but  she,  and  he 
was  at  Puomaine  wiien  my  lady  came  there, 
and  before  it ;  but  can't  tell  who  came  with 
her  ladyship  to  Dunmaine.    Being  asked  if 
he  was  m  the  house  the  day  of  the  separation 
of  my  lord  and  lady  ;  says,  he  was  there  at 
that  time ;  that  it  was  on  a  Sunday.    Being 
asked  if  he  could  tell  the  occasion  ot  it ;  says, 
my  lord  called  him,  and  all  the  men  servants 
in  the  house  up ;  that  my  lord  appointed  to 
dine  at  one  Bennet's,  but  he  did  not  leave  the 
land  of  the  town  before  he  returned ;  that  the 
deponent  met  his  lordsliip  going  up  stairs  with 
a  drawn  sword  in  his  hand,  and  asked  bim 
where  he  was  going  ;  and  my  lord  ordered  the 
deponent  to  go  along  with  him,  and  presently 
the  deponent  heard  the  hue  and  cry  in  the 
room  ;  and  afterwards  the  deponent  went  with 
vny  lady  to  Uoss  at  night-fall ;  my  lady  de- 
aired  it'  might  be  late  going  into  iCoss  :  says, 
tbat  nobody  was  with  her,  hot  Mrs.  Heath  ; 
that  the  deponent  was  by  when  my  lady  went 
into  a  chair,  and  it  was  a  four-wheeled  chair, 
to  the  best  of  his  remembrance.-    Being  asked 
if  there  was  any  child  brought  to  my  lady  to 
the  chair  to  take  leave  of,  as  she  was  going 
away  ;  says,  there  was  no  child  brought  to  her 
to  talce  leave  of,  and  the  deponent  saw  never  a 
child  there ;  the  child  called  Jemmy  Landy 
was  with  his  nurse  that  day.    Being  asked 
Tvho  was  his  nurse;  says,  Juggy  Landy  his 
mother  wasl    And  being  asked  why  he  called 
lier  his  nurse ;  says,  because  he  saw  her  nurse 
liim,  and  if  he  did  not  call  it  right  it  was  be- 
cause he  was  no  scholar.    Being  asked  what 
child  was  brought  to  Dunmaine  house ;  says, 
jaggy  Landv's  bastard  by  lord  Altbam  was 
brought  to  th6    house.    Bein|^  asked   if  he 
Jcnew  Joan  LaiTan  ;  says,  he  did :  she  was  in 
the  bouse  before  my  lord  and  lady  parted,  and 
'viraa  in  the  house  after ;  she  was  there  in  the 
aitation  of  a  laundry- maid  or  chamber-maid, 
f  eing  asked  who  visited  my  lady  at  Dun-* 
jnaine ;  says,  capt.  Giffard  and  his  lady,  capt. 
^iffard's  brother  and  his  lady,  and  one  Mr, 
J^In^es,  who  used  to  come  there  often,  and 
fmunt  with  my  lord  ;  says,  he  believ^  his  name 
-wtrBB  TTilliam  Elmes.    Being  asked  did  he  ever 
l^nOTT  Joan  Laffan  attend  any  child  there ; 
fl^ya,  be  never  knew  her  to  attend  any  child  at 
ji>anmaipe;  he  knew  the  child  used  to  sleep 
•v^itb-  black  l{.ate,  while  Joaq  Lftffaa  was  in 
^£ae  house, 

[Croff-examiocd.] 

Being  asked  if  ha  lived  wilb  iny  lord  all 
VQL.  XVII, 


the  time  he  vras  at  Kinnay ;  says,  he  did  not . 
live  with  my  lord  at  Kimiay  nil  the  time  he 
was  there ;  he  staid  there  for  some  little  time» 
from  thence  he  went  to  live  at  Kildare.    Being 
asked  how  long  he  lived  in  Kildare ;  says,,  be 
could  not  exactly  tell,  but  believes  he' lived 
there  20  or  SI  years.    Says,  he  removed  with 
my  lord  to  Kinnay  ;  they  were  a  year  at  Bal- 
lysax  before  they  went  to  Kinnay ;    my' lord 
went  to  Dublin  after  the  separation,  and  can't 
tell  how  long  after  he  came  thither ;  but  he 
went  after  to  Dunmaine.    Being  asked  when 
was  the  child  taken  into  the  house  ;  says,  be 
was  taken  into  the  house  of  Dunmaine  before 
my  lord  left  the  country,  that  the  child  was 
very  ill  dressed  then,  that  his  clothes  were  not 
worth  six- pence;  he  thinks  they  were  some 
old  things  that  were  made  into  clothes  for . 
him  ;  believes  it  yvw  silk,  but  can't  tell  the 
cok>urofit.    Being  asked  bow  long  was  my « 
lord  in   Kinnay  after   deponent  parted  with 
him  ;  says,  he  believes  about  a  year,  but  that 
he  never  saw  his  lordship  after  deponent  lef^ 
him  at  Kinnay,  but  in  Dublin.    Being  asked 
how  old  was  the  child  in  Kinnay,  when  he 
lefl  it ;  says,  about  five  years  old,  rather  over 
than  under.    The  child  was  in  the  beginning 
but   badly   dressed,    and  in  very  indifferent 
clothes,  while  deponent  was  in  Kinnay  ;  but , 
my  lord  after  bespoke  clothes  for  him.  He  had 
a  habit  and  a  little  petticoat,  and  lie  went  td 
school  to  one  Johny  Mahony 's,  who  kept  school 
near  the  Curragh  of  Kildare.  Being  asked  what 
colour  the  habit  was  of ;  says,  he  believes  it  was 
made  of  a  slate-coloured  frize.    The  clothes  the 
child  had  at  Dunmaine  were  mad 3  of  an  old 
night- gown ;   and   the  first  clothes  he  had 
at  Kinnay  were  worse  than  the  first  clothes  ho 
had  at  Dunmaine.    Being  asked  if  he  saw  him 
in  his  first  coat  and  breeches ;  stys,  he  saw  him 
dressed  in  the  first  coat  and  brel^es  at  Dun- 
maine, and  tbat  they  were  red,  and  thesenranta> 
used  to  say  Jemmy  would  fonl  his  breeches, 
being  the  first  time.    Being  asked  if  he  heard 
my  lord  give  directions  to  have  him  whipned  ; 
says,  he  heard  my  lord  give  directions  to  nave 
him  whipped,  and  that  he  was  whipped  whea 
he  wore  the  slate-coloured  clothes;  and  the 
deponent  beard  my  lord  sav  he  woqld  break 
any  servant's  head  that  would  let  ^an  L^ndy" 
see  the  child ;  my  lord  spoke  to  Rice,  who  was 
coachman,  to  whip  the  boy,  and  said  be  would 
never  be  good,  he  had  so  much  of  ihe  blood  of 
Juggy  Landy  in  him,  and  deponent  understood 
he  was  Juggy's  son;   for  my  lord  used  the 
words  his  mot  her,  J  uggy  Landy.    Being  asked 
hpw  old  the  boy  then  was ;  says,  about  five 
years  old  ;  says,  that  be  never  saw  my  lord 
fond  of  the  boy ;  that  lie  was  used  to  see  the 
boy  running  in  and  out;  that  he  frequently 
saw  my  lord  at  dinner  and  supper,  but  did  no^ 
attend  at  table,  being  only  my  lord's  smith  ; 
but  that  he  was  as  free  with  my  lord  as  any 
servant  could  be  with  his  master ;  that  he  never 
saw  a  <ihild  at  my  lord's  table :  that  be  was 
used  to  see  my  lord  as  deponent  went  through 
(be  passage  upon  several  occasioay  t  apd  6ftei| 
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went  into  the  parioar  to  see  him,  and  to  get 
money  to  bny  iron,  and  had  access  to  him  at 
any  time.     Being  asked  if  Anthony  Dyer 
lived  with  my  loi3  at  Ballysax ;  says,  he  did 
not ;  says,  he  knows  Mr.  Lawrence  Misset, 
btit,  to  the  bestof  his  remembrance,  never  saw 
him  at  Kinnay ;  that  he  had  no  knowledge  of 
him  whilst  he  lived  al  Kinnay,  bnt  it  was  pos- 
jible  he  might  have  been  there  without  depo« 
2ient*0  knowing  it;  says,  he  does  not  know 
ihat  Mr.  Misset  hunted  with  my  lord.    Being 
asked  how  old  the  boy  was  when  he  saw  him 
at  Collcffie-green ;  says,  about  seven  or  eight 
years  old,  and  that  deponent  lived  about  two 
years  at  Kildare  before  he  saw  him  in  Dublin. 
jSeing  asked  if  he  could  know  him  then ;  says, 
he  should  then  have  known  him  among  nve 
thousand :  he  knew  he  had  white  hair.    Being 
asked  if  he  knew  John  Fits^rald ;  says,  he 
Imows  two  of  that  name.    Being  asked  if  he 
luid  any  discourse  with  any  John  Fitzgerald 
abouCtne  plaintiff  or  defendant,  or  that  he  was 
to  get  any  clothes  from  Mr.  Jans,  or  moneyfirom 
any  one ;  says,  that  the  day  before  he  bought  a 
halfpenny-worth  of  tobacco  from  long  John 
Fitzgerald,  who  lives  in  St.  Thomas-street,  and 
never  told  him  he  was  to  get  any  clothes  from 
Mr.  Jans,  or  that  lady  Altbam  had  a  child ; 
aays,  that  he  never  got  any  money  from  any 
nan  to  appear  in  court;  and  the  way  be  came 
to  appear  was,  tUat  he  happened  to  be  shooing 
a  horse  for  a  man  in  Kildare,  who  came  from 
the  county  of  Wexford,  and  happening  to  talk 
of  this  affair,  the  deponent  desired  him  to  tell 
lord  Angtesea  that  he  was  alive,  and  that  he 
would  tell  what  he  knew  of  the  matter ;  and 
desired  he  might  be  sent  for,  if  occasion  re* 
quired,  to  give  his  testimony ;  and  ddiired  the 
man,  whose  horse  he  was  shoeing,  to  tell  Mr. 
DareUzy  that  He  was  willing  to  give  his  tes- 
timony.   Being  akked  when  he  was  in  the 
county  of  Wexford ;  says,  he  has  not  been  in 
the  county  of  Wexford  these  twenty  years,  ex- 
cept at  Gowry.    Being  asked  how  long  it  waa 
since  he  saw  the  man  in  Kildare ;  says,  above 
a  twelvemonth  ago.    Tbe  liian  menUoued  the 
afiair  to  him  as  he  was  shoeing  bis  horse ;  his 
name  was  King,  to  the  best  of  tbe  deponent's 
Jcnowledge;  and,  as  be  thinks,  it  was  men- 
tioned in  dfttcourse,  that  tbe  man  said  that  he 
heard  that  tbe  right  heir  to  lord  Aaglesea  was 
come  over.    Deponent  said,  if  be  heard  he  was 
the  right  heir,  it  was  from  those  who  knew  no* 
thiug  of  it ;  for  that  deponent  knew  my  lord 
bad  no  son,  but  by  Juggy  Lantly ;  and  hearing 
it  talked  of  in  the  county  of  Kildare,  he  said 
it  was  Jemmy  lijindy  that  was  come  over. 
The  deponent  said  liUle  care  he  saw  Joan 
Hiaffan  take  of  any  child.    Being  asked  if  the 
child  had  ever  a  scarlet  babit,  or  a  feather  in  his 
^p  at  Dunmaine;  says,  he  tieter  had;  that 
my  lord  came  to  Ballysax,  and  he  lived  there 
ibr  about  a  twelvemonib;   that  he  kept  his 
hounds   and  horses  at  Ballyshannon,  when 
he  lived  at  Ballysax  bimselL     Being  asked 
what   servants   my   lord  had   there;   says» 
Harry  Askin  was  bis  groom^  and  -^-«  luce 


was  his  coachman,  and  deponent  named  ooe  or 
two  other  servants;  says,,  they  were  at  Kinmy 
for  about  two  months  b^ore  tbe  child  camt 
there ;  that  he  cannot  tell  whether  Jaggy 
Landy  was  ever  there,  but  that  be  saw  Joan 
Laffim  there,  and  my  lord  would  have  ordered 
her  to  be  dudced,  but  that  something  bappenci 
to  prevent  him  ;  says,  he  cannot  tell  wbelber 
my  lord  sent  for  the  child,  or  who  brouglit  tlit 
child. 

It  being  mentioned  to  the  deponent,  tbat  per- 
haps he  might  be  mistaken,  it  was  canibiet,aod 
not  frize,  the  child  had  in  his  habit ;  tbe  depo- 
nent said,  he  knew  what  camUet  was,  that  be 
could  not  mistake  camblet  for  frize.  Being 
asked  if  he  knows  Mulhall  a  taylor ;  nya,  ba 
believes  be  lived  at  Kilcullen-bndge ;  but  does 
not  know  whether  he  saw  a  taylor  at  Kinnay  or 
not :  hesaw  a  coat  and  breeches  on  the  dbild  at 
Kinnay ;  but  is  not  sure  whether  it  was  caaddct 
or  not,  but  be  was  sure  it  was  red.  Beiqg 
asked  to  whom  did  he  go  to  school  at  Kiaoay  ; 
says,  to  one  Jobny  Mahooy,  and  the  school- 
house  was  a  little  cabbin  near  tbe  Cumgh ; 
that  he  did  not  lodge  or  diet  there,  ftr  tCera 
was  not  a  bit  of  victuals  to  be  had  there.  Vat  ha 
dieted  and  todged  at  my  lord's.  Being  wakai  if 
he  knew  one  Connor  a  schoohnasler  there; 
says,  he  did,  but  he  did  not  know  the  cfaAd  to 
go  10  any  other  school  but  Mabooy'a.  Beiag 
asked  what  sort  of  a  boy  be  was ;  aaya,  be  was 
a  clean  faced  boy  with  flaxen  hair  ;  and  thede* 
ponent  often  heard  my  lord  say  he  was  a 
oastard-son  of  Juggy  Landy's ;  and  b  pre- 
sence of  the  servants  it  was  said,  be  liad  toa 
much  ofthe  blood  of  the  mother  in  bim.  Being 
asked  how  was  the  child  treated  ammig  iba 
gentlemen ;  says,  he  does  not  say  tbe  boy  waa 
treated  as  a  bastard  among  the  geotlemea,  for 
that  he  never  knew  any  gentlemen  coaeen 
themselves  about  him ;  but  he  was  treated  by 


the  servants  as  a  bastard-sou  of  Joan  Laady. 
Being  asked  whether  he  was  introduced  to  any 
gentlemen  as  my  lord's  Uwful  son  ;  aays,  lia 
was  not  introduced  to  any  gentlenBaa  as  ny 
lord's  lawful  son,  as  God  was  his  judge  ;  saya^ 
he  never  saw  the  child  dide  with  my  ford,  but 
that  he  eat  with  hia  servants ;  that  be  aerer 
saw  bim  ride  abroad  with  my  lord,  and  tbat  ba 
wu  not  able  to  ride  abroad  then ;  tbat  be  re- 
ftiembers  he  was  very  mischievoos :  If  tbe 
cook  was  dressbff  tictuals,  he  used  to  &tafb 
him,  and  put  things  wrong.  Beiaff  asked 
whereabouts  it  was  that  my  lord  gave  mtttisas 
to  Rice  (the  coachman)  aboot  whippiBig'  tba 
boy ;  says,  that  it  was  at  the  lutchen-door  my 
lord  gave  directions  to  Rice  about  wbippiag 
the  boy.  Says,  tbat  be  never  saw  col.  nal  at 
Kinnay,  nor  did  he  ever  know  that  my  iorl 
visited  Mrs.  Annesley  at  BallyBhannoo,aor  did 
he  ever  see  the  child  in  company  with  any  gcsh- 
tiemen  at  Kinnay.  Belief  aslred  wtio  was 
p^etent  when  my  lord  directed  the  booBMls  la 
be  set  at  Joan  Landy;  says,  tbat  Wiffiam 
Elmes  was  prciiwnt,  and  it  waa  said  in  tbcdM* 
nent's  hearing/;  and  he  heard  my  lord  aif  ,taat 
he  would  not  wish  for  d004  that  Jii^ggy 
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Ibe  motiier^if  tbe  child,  and  that  h«  would 
ffive  500Z.  more  that  he  had  got  tbe  child  by  an 
Bnglbbwemaii;  aad  tbe  child  was  called  io  all 
the  boufo  Jemmy  Landy ;  bat  sometimes  the 
•enrants  called  him  Jemmy  Anoesley,  but  be- 
lier^  it  was  because  my  lord  got  the  child ; 
liut  the  deponent  never  heard  him  called  young 
lord  AltbaiD. 

Ann  Caulfield  swonu 

1SayS|  ahe  knew  the  late  lord  Altbam«  and 
faw  my  lady  at  Dunmaine,  when  she  UtoiI  at  a 
place  called  A-Clare,  about  a  mile  from  Dun* 
maine;  that  she  was  bred  and  born  there,  and 
lived  there  before  my  lady  came  Io  Dunmaine, 
4Uid  after  she  had  left  it.  Beinff  asked  if  she 
«ver  heard  of  my  lady'a  having  a  child  at 
Paomaine,  or  observed  her  being  with  child ; 
^aya,  she  .never  beard  of  her  having  a  child  till 
of  late,  and  that  she  sometimes  went  to  Dun- 
maine  house  about  some  business,  and  never 
«aw  any  signs  of  her  being  with  child.  Being 
«sked  if  she  knew  any  of  the  servants  of  the 
bouse ;  says»  she  was  acquainted  vrith  Eliza- 
Jbelh  MoUoy,  «nd  with  Mr.  Rolph,  and  with 
Anthony  Dyer,  and  knew  Joan  Laudy  the 
Idtchen  maid,  and  remembered  Jaggy  Landy 
one  8t  Oenrge's  day,  and  that  she  observed 
her  big  heUietn  as  she  was  dancing,  and  all  the 
Company  noticed  it,  and  wondcied  how  ahe 
could  dance  so  well  In  that  condition:  mj 
lord  appointed  that  day  to  be  kept  a  day  of 
#porl^  and  deponent  heard  she  was  soon  after 
Brought  to  bed,  and  saw  her  the  summer  after 
at  deponent's  father's  cabbin,  where  be  used  to 
make  his  turf,  and  there  was  some  discourse 
about  her  sen.  <Says,  it  was  the  common  re* 
port  it  was  m  v  lord's  son ;  and  afterwards  she 
•aw  the  chid  at  school  at  one  Patrick  Fur* 
Jong's,  at  a  place  called  Terry*raah,  and  iie 
went  to  school  part  of  the  time  irom  my  lord's 
lionse.  Says,  that  my  lord  Altham,  m  some 
<ime  after  the  separation,  came  to  Furk>nr's, 
where  the  boy  was  at  school,  and  asked  Fur- 
long, Where  IS  Jemmy?  and  that  my  lord  said^ 
}ie  would  horse-whip  Furiong»  if  he  would  let 
that  bastard  go  near  Jugg  Landvy  for  he  would 
Iw  so  cross  if  he  saw  her ;  and  oepon^t  heard 
my  k>rd  say  it  when  she  called  to  see  two  of 
tier  sisters  who  went  to  that  schoolg  but  ahe 
Mvar  saw  the  boy  at  Dunmaine* 

£CroaB-ezamined.] 

Being  asked  how  old  she  was;  ^lyi^  ahe  is 
bviy  three  or  forty  four  yeara  old ;  thatsbe  never 
Went  to  school  to  Forkog's,  but  that  she  called 
6iere  to  see  her  sisters,  whoeontinued  the  sum- 
sner  at  school,  and  were  vary  y ouqg  $  saya,  ahe 
aaw  the  child  at  the  mother^B  breast ;  aays,  she 
sever  heard  till  within  these  two  years  that 
Jnggy  Landy's  child  was  dead,  bat  that  she 
oeara  thsit  Juggy  (jaady  had  a  child  by  her 
liuaband.  Says  she  was  present  when  my  k>rd 
ipoke  to  Furlong.  Beia|^  faked  whether  ahe 
caa  take  open  her  to  say  a  was  tbe  same  chik) 
ahf  paw  at  the  mother'a  breast  that  ahe  saw 

tl  l!iiriMig?0s  »yf,  iki  wouM  a«i  for  iba 


world  take  upon  her  to  say  it  was  the ^ 

child  that  ahe  saw  at  nurse  that  ahe  saw  if 
Furlong's.  Saya,  she  knows  fitther  Downs* 
and  saw  him  that  very  day  of  her  examination* 
Says,  she  is  a  Roman  Catholic.  Being  asked 
by  virtue  of  her  oath,  whether  father  Downs 
did  promise  to  give  her  abaolution  for  what 
she  was  to  swear  in  court;  say%  by  virtue  of 
her  oath,  he  never  promised  to  give  her  abso- 
lution, and  never  mentioned  any  such  thing  to 
her.  Bemg  asked  what  day  is  St.  Geoiga'a 
day ;  says,  some  time  in  April. 

William  EornU  sworn. 

Says,  be  knew  my  lord  and  lady  Altham  a* 
Dun  maine ;  he  lived  at  a  place  called  BallyM- 
more  within  a  mite  of  Dunmamei  and  was  ac« 
quainted  wkh  my  lord's  fiimily,  at  my  lord's 
house,  till  after  my  lord  and  lady  aeparate^. 
Says,  he  never  heard  lady  Altham  had  a  child^ 
or  was  with  child*  Says,  he  is  a  former,  and 
used  to  go  hunt  with  my  lord,  and  that  my  lorft 
stood  ^father  to  one  of  his  children.^  Being 
asked  if  my  lord  had  any  conversation  with 
him  at  any  time  about  a  child  ;  says,  my  (orjt 
told  him  several  times  he  had  a  child  by  Jo^ry 
Landy ;  aays,  she  was  brought  to  bed  in  a  littia 
cabbin  near  the  lands  of  Dunmaine.  Being 
asked  if  he  heard  my  k>rd  say  he  had  any  Issua 
by  his  lady ;  says,  be  heard  my  lord  say  h^ 
never  had  Issue  by  his  lady,  and  he  never  ex- 
pected to  have  any ;  and  ii  my  lord  had  any 
child  by  his  lady,  the  deponent  must  hava 
known  it,  for  he  was  as  free  with  my  lord  as  if 
be  had  been  my  lord's  equal.  Says,  that  after 
the  separation  the  child  was  brougnt  home,  and 
one  day  my  lord  was  standing  in  the  kitchen^ 
and  the  deponent  heard  it  said  Landy  did  not 
belie  him,  for  the  child  was  like  him  by  hi| 
eyes.  When  the  child  was  broqght  home,  my 
lord  named  it  himself  James  Landy. 

[Cross-ekamined.] 

Being  aaked  what  age  tbe  child  waaat  thai 
time;  aays^betweea  3  and  4  yeara  old,  an4 
oould  aet  speak  Bnglisb.  Beiag  asked  wbal 
ooloaved  eyes  my  kNrd  had;  aays,  that  to  tho 
l^ofhiskoewledge  my  lord  Akham'a  eyo« 
brows  were  vary  blaeki  and  his  eyes  were  gmr* 
Tbe  deponent  said,  that  if  my  bird  and  tlia 
ohild  were  face  to  face,  he  eouki  know  if  they 
were  the  same  obloor,  but  eannot  reasember 
partieuhiily  tbe  cokwr  of  n^  lord's  .eyas.;  aayi^ 
theahild  hsd  a  while  linen  capon,  and  tbers^ 
Isffo  the  denoaent  eoaU  nat  teU  the  coloar  af 
hia  eyes.  Beiac  asked  how  he  came  tooeat 
vene  ao  fiaiiliariy.  with  07  kmd ;  *y<h  heeaasa 
my  lord  gavia  him  liberty  to  talk  to  blm  | 
and  aidd,  before  my  lord  came  to  Daamaioei 
depaaent  in  diacourae  told  my  lord,  that  Joan 
Landy  toU  deponent  that  ahe  was  big  with 
child  by  my  hwd.  Being  asked  wfaera  Jeaa 
Landy  lived  when  thia  diseouiM  happened| 
says,  in  my  lord's  house. 

Mr.  Mich4ul  Domnet  sworn. 
Says,  he  knew  the  late  lord  and  lady  Althana 
aftX^annaine;  ia  tba  gmlk  ^  Tiathoroi u4 
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^unly  of  Wexfbrd.  He  knew  my  lord  first, 
aud  was  there  about  a  year  and  a  half  before 
luy  lady  came  to  Dunmaine,  and  my  lady 
Jived  there  about  three  years  and  three  weeks. 
tSays,  he  then  lived  at  a  place  called  Bucks* 
town,  ou  colonel  Loftus's  estate,  and  still  lives 
there.  That  my  lord  and  lady  came  to  see 
liim,  and  that  he  used  to  go  ol\ea  to  see  my  * 
lord,  either  once  in  a  fortnight  or  three  weeks, 
find  then  he  used  to  dine  and  sup  at  Dun- 
'tnaine  house  with  my  lord  and  lady,  at  their 
own  table.  Being  asked  what  was  hisprofet • 
nion ;  says,  be  is  a  registered  priest,  and  lived  in 
•the  parish  of  Tinthom  42  years  past  Says, 
he' lives  within  a  mile  of  Dunmaine;  that  he 
never  heard  lady  Altham  had  a  child ;  that  the 
common  reputation  of  the  country  was,  that 
she  never  had  a  child ;  that  he  believed  if  she 
liad  a  child  he  should  have  heard  of  it,  for 
Dunmaine  is  part'of  his  parish.  Being  asked 
what  reason  he  bad  to  believe  he  should  have 
beard  it,  if  she  had  a  child ;  says,  the  reason 
%va$  because  my  lord  used  to  call  at  his  house 
after  hunting  very  often,  used  to  take  a  cup  of 
bis  driuk>and  the  deponent  heard  my  lord  wish 
he  had  a  child  by  his  wife,  and  ifshe  bad  had  a 
child,  it  could  uot  be  without  the  deponent's 
knowledge,  because  that  he  was  so  well  ac- 
quainted in  the  family,  and  was  treated  by  my 
lord  with  great  civility.     Says,  he  kept  a  re- 

fister,  but  did  not  register  Protestant  children. 
»eing  asked  when  it  was  that  my  lord  said  he 
wished  to  have  a  child  ;  says,  it  was  when  my 
lord  lived  at  Dunmaine,  and  that  my  lord  said, 
^e  wished  to  have  a  son  by  his  will?.  Being 
asked  if  he  knew  any  of  the  servants  of  the  fa- 
hiily ;  says,  he  was  acquainted  with  Mrs. 
Beath,  with  Rolph  and  with  Anthony  Dyer ; 
))ut  did  not  much  care  to  be  acquainted  with 
any  of  the  rest.  Being  asked  if  Martin  Nicfe 
the  smith  n^ent  to  mass ;  says,  he  did  ;  but  he 
never  saw  Joan  Lalfan  at  mass.  Being  asked 
If  he  knew  Joan  Landy ;  says,  he  saw  Joan 
Landy ;  she  was  kitchen  maid  for  some  time  in 
Dunmaine,  wiien  my  lady  first  came  tbere-^it 
■eems  she  proved  with  child,  and  my  lord  bad 
a  ball,  aiid  sne  danced  at  it,  and  was  discovered 
to  be  with  child,  and  thereupon  soon  atler  she 
was  turned  out  of  tlie  house ;  she  went  after* 
>ivards  to  a  cabbin,  where  her  father  lived,  and 
ivas  there  broaghtto-bod  in  the  latter  end  of 
April  1714.  Says,  he  was  applied  to,  to 
«hristeu  the  child,  bat  as  my  lord  and  he 
were  upon  g«ood  terms,  he  was  loth  to  christen 
the  child  where  it  was,  lest  it  might  ofiend  my 
lord ;  but  the  mother  (and  an  old  woman) 
brought  it  to  one  David  Baron's  houseat  Nash, 
when  the  child  was  about  a  fortnight  old,  and 
there- be  christened  it ;  but  he  first  enquired 
who  was  the  tather  of  the  child,  and  was  told 
that  lord  Altham  was;  that  he  afterwards  told 
my  lordf^hat  he  had  made  a  Christian  of  the 
child,  but  had  not  received  any  retributioa  for 
It;  that  my  lord  said  it  was  well  done, — ^laughed, 
iand  said,  he  would  r^uite  me  hereafter ;  and 
fben  my  lord  added.  It  seems  they  put  the  child 
upon  ne.   Says;  be  named  tbe  4ibiM  Jemeai 


by  dh'ections  of  his  grandmother  (Joan  Lisdj) 
who  said  my  lord  directed  him  to  be  called  m. 
Says,  he  did  not  christen  tbe  child  by  tvs 
names ;  says,  an  old  blind  man  (whose  oism 
was  James  Baron)  was  the  godfather,  and  Joui 
Landy  *s  mother  (the  child's  grandmother)  stood 
as  godmother  \  she  was  the  wife  of  Jaoiei 
Landy.  Says,  that  Joan  Landy  was  uster* 
ried  at  the  tipae  of  getting  the  child.  Bdaf 
asked  if  he  afterwards  saw  the  chiki  at  Doa- 
maine;  says,  he  did ;  that  be  went  one  div  lo 
see  my  lord  at  Dunmaine,  and  be  remenloi 
as  he  was  going  up  stairs,  my  lord  said  tstln 
child  as  he  was  sitting  in  a  chair.  Yon  sod  eft 
whore,  why  don't  you  make  a  bow  to  him  that 
made  you  a  Christian  ?  He  also  saw  tbe  child 
going  to  school  to  one  Pat  Furlong's.  Says,  ht 
used  to  register  legitimate  children,  but  did  not 
register  natural  chiAren ;  but  that,  bad  my  ksd 
desired  it,  he  would  have  re^tered  tbe  child. 
Says,  he  was  also  used  to  Iteep  a  register  of 
burials ;  that  such  registers  were  kept  is  al 
Christian  countries;  that  the  Inhabitioii of 
that  parish  generally  bury  their  dead  atsphoe 
called  Nash ;  that  if  tbe  child  had  been  bimd 
there,  he  believed  he  most  have  known  it;  tad 
that  he  never  heard  what  became  of  the  child 
after  he  left  Dnnmaine.  Says,  he  beliefci  Jtia 
Landy 'a  mother's  maiden  name  wasMaGnih» 
but  was  not  sure  of  it. 

[Cross-examined.] 

Being  asked  whether  be  might  not  see  IhO' 
maine  without  seeing  my  lady ;  savs,  be  mM 
go  thither  and  not  see  mv  lady.  Being  iwd 
if  he  could  recollect  what  time  of  theyeirit 
was  the  separation  of  my  lord  and  lady  bap« 
pened ;  says,  the  separation  happened  ami 
Candlemas;  abd  being  asked  whether  he  at 
his  Michaelmas  goose  with  my  lord  sad  hdy 
at  Dunmaine;  says,  that  be  is  not  sore  my 
lord  and  lady  were  at  Dunmaine  tbe  Micfaed* 
mas-da^ ;  says,  that  lady  Ahham  came  fintti 
Dunmaine  a  day  or  twobefore.Christmas-dtir, 
but  cannot  tell  where  lady  Altham  wai  tie 
Christmas  after,  but  knows  she  was  one  Chriit* 
mas  in  Dublin.  Being  asked  if  he  retnembered 
the  time  the  Pretender's  men  were  tried  it  the 
assizes  of  Wexfbrd  ;  says,  be  did,  and  that  te 
was  in  some  trouble  then ;  and  says,  itwif  n 
April  assizes,  and  that  be  came  frota  home  jhe 
day  before  the  day  of  the  great  eclipse,  whin 
was  the  %%A  of  April,  and  my  lord  sad  w 
came  to  Dunmaine  in  a  lew  days  *^> jjj 
they  went  afterwards  to  Dublin,  and  my  Mf 
continued  in  Dublin, and  my  lord  retuniedli 
Dunmaine,  and  that  the  deponent  feasted  with 
my  lord  there.  Says,  Dunmaine  is  the  e*JJ 
of  Mr.  Ceesar  Cdcioueb,  but  Aaron  Unhjj 
has  a  lease  of  it.  Being  asked  who  isiiapt 
the  cbihl  to  him  to  be  christened;  »;!,<» 
grandmother  brought  tbe  chikI,  and  she  M 
my  lord  would  have  it  christened  by  a  pt»W| 
and  it  was  delayed  about  a  fiMrtnigbt  mtKtt 
was  christened.  Says,  she  did  not  ssv  she  sjj 
directed  by  my  lord  to  bring  the  child  to  tti 
deponent  to  be  duirtened^  the  only  mw>^ 


mi] 


and  RkJutrd  Earl  ofAngUiea, 


A.  D.  174S. 


[ISSd 


lord  Kas  hi«  father,  and  bis  directions  Were, 
that  the  child  should  be  called  James ;  where- 
tipoo  the  deponent  said.  You  say  the  lord  is  the 
cnild's  faflier,  and  he  should  be  called  Jemmy 
jlnnesley  of  course.    Says,  be  did  not  desire 
any  security  when  be  found  it  was  myford's 
child;  though  it  was  bis  custom  upon  such 
occasions   to   get    security,   that   the   child 
should    not   be  a  burthen   to  the    parish ; 
Says,  it  was  about  July  he  saw  the  child  the 
day  be  went  up  stairs.    Says,  the  first  time  he 
•aw  the  chiia  he  had   a  lon^  coat  without 
breeches,  and  a  cloak  over  it,  and  a  laced- bat ; 
be  was  sure  it  was  not  silk  ;  it  was  of  a  whitish 
colour,  to  the  best  of  his  knowledge.    Says, 
that  when  be  went  into  the  house  that  day, 
the  child  was  sitting  in  th^  parlour  above-stairs, 
and  he  made  a  bow,  and  does  not  remember 
that  the  child  said  any  tbfbg.    Says,  that  the 
child  was  then  between  three  and  four  years 
old.    Being  asked  what  he  said  to  the  child ; 
says,  he  diiired  God-to  bless  him ;  that  my 
lord  desired  him  to  rise  up,  and  that  he  did  rise 
up,  and  sat  down  in  a  little  time  af\er.    Being 
«sked  if  the  child  could  speak  pl^in  at  that 
time  ;    says,  be  did  not  speak  plain  to  be  un- 
derstood, but  yet  be  believes  the  child  went  to 
acbool  at  that  time.    Being  asked  if  he  saw 
Joan  Landy  at  the  ball  he  mentioned ;  says,  he 
did  not  see  her  at  the  ball,  but  those  who  saw 
her,  told  him  of  it,  not  long  after  the  ball,  and 
believes  it  was  on  St.  George's  day  the  ball 
was.     Being  asked  if  be  did  register  the  chil- 
dren of  Protestants ;   says,  he  did  not  know 
what  children  they  bad.    Being  asked  if  he 
did  ever  bear  that  Joan  Landy  had  a  child  that 
died  of  the  sroall-pox ;  says,  he  heard  such  a 
report,  bat  did  not  mind  it ;  says,  be  did  not 
bury  any  child  of  Joan  Landy 's.     Says,  he 
married  Joan  Landy  to  one  M*Cormuck,  but 
was  never  desired  to  bury  any  child ;  savs,  it 
was  about  twenty  years  ago  that  be  first  heai^ 
the  report  of  the  iJeath  of  Joan  Landy^s  child, 
and  that  be  was  told  of  it  afterwards ;  says,  be 
could  not  swear  it  was  like  lord  Altbam ;  says, 
he  does  not  remember  the  colour  of  bis  hair, 
but  believes  it  was  black,  but  cannot  be  posi- 
tive, it  is  so  long  ago.    Savs,  be  cannot  be  po- 
sitive at  what  time  my  lonl  said  it  was  his 
child,  nor  whether  it  was  before  or  after  the 
eclipse.    Bemg  adced  what  was  bis  business  at 
Wexford  assizes ;   says,  he  was  bound  over  to 
appear  there.  He  was  chamd  with  giving  meat 
and  drink  to  the  Pretender's  men,  who  were 
tried  there.    Says,  that  he  thinks  Mr.  Thomas 
Bdwards  was  sheriff.    Being  asked  if  he  did 
apply  to  Mr.  Cfcsar  Colclouffb  or  any  body 
else  as  a  friend ;  says,  he  did  not — ^the  bigb- 
aheriff  first  secured  him,  and  took  bis  own 
word  as  bail.    He  was  bound  to  appear  at  the 
next  assizes  on  bis  word  to  the  sheriff,  and  lord 
^tbana  offered  to  be  bound  for  him,  after  be 
was  acquainted  with  the  affair.    Says,  he  does 
not  renoember  he  had  any  conversation  about 
tDoney  to  be  given  to  hiin,  nor  did  he  consult 
or  ask  any  other  priest  to  give  him  absolution  ; 
«ays,  my  Ibrd  stayed  at  Daaniine  about  a  year 


after  the  separation.  Being  asked  if  it  is  not 
coiomon  with  people  of  bis  religion  to  send  for 
persons  of  his  function  when  their  children  die  ; 
says,  that  commonly  they  do  ;  but  sometimes 
the  poor  people  don't ;  but  if  a  child  dies  under 
seven  years  old,  they  seldom  are  sent  for,  be* 
cause  It  is  supposed  a  child  under  that  age  can- 
not commit  mortal  sin.  Says,  he  never  made 
an  affidavit  in  this  cause.  Says,  he  did  not  ap- 
ply to  lord  Alt  ham  when  he  was  to  appear  ai 
Wexford  assizes,  for  he  was  under  no  fear,  but 
he  remembers  my  lord  voluntarily  offered  bit 
friendship.  Says,  that  after  the  christening  of 
Joan  Landy 's  child,  sbe  was  married,  and  that 
he  christened  all  Joan  Landy's  children  after 
that  time,  but  does  not  remember  the  names  of 
the  children  he  christened  ;  says,  that  he  beard 
the  report  of  the  death  of  Joan  Landy's  child 
m  the  smaU-pox  from  one  David  Baron  two  or' 
three  days  alter  the  separation. 

Tat  Furhng  fWom. 

Says,  he  knew  the  late  lord  Altham  at  1)ob« 
maine,  but  cannot  remember  the  date  of  the 

J^ear.  Says,  be  had  no  employment  under  m^ 
ord.  Says  he  was  a  fowler  ibr  five  or  six 
J  rears ;  that  be  had  a  little  farm,  and  kept  a 
ittle  school  by  the  bounds  of  Dunmaine  on  the 
lands  of  Rathclaman.  Being  asked  if  be  re- 
members the  name  of  any  one  that  went  to 
school  to  him ;  says,  he  remembers  the  name* 
of  two  young  women  that  went  to  school  to 
him,  and  their  names'  were  Mary  Croke  and 
Nancy  Croke,  and  two  brothers  whose  names 
were  Hanlons.  Says,  be  had  a  son  of  Joan 
Landy's  called  Jemmy ;  tbat  lord  Altham  sent 
him  to  school  to  him,  and  he  remained  with 
him  five  or  six  months,  tbat  be  was  about  two 
or  three  years  of  age  when  he  came  to  school ; 
and  that  deponent  went  every  morning  for  the 
child.  Being  aske^  if  he  knew  that  my  lord 
and  lady  separated  ;  says,  he  knew  that  they 
separated,  and  it  was  about  two  months  after 
the  separatiob  that  the  boy  was  put  to  school 
to  him.  Says,  my  lord  called  several  times,  ab 
be  was  hunting,  and  desired  the  deponent  at 
his  peril,  that  Joan  Landy  the  mother  sboiild 
not  see  the  child,  and  my  lord  fi^ave  the  depo* 
nent  the  same  directions  at  bis  own  bouse 
when  deponent  came  to  Dunmaine.  Being 
asked  when  he  last  saw  Joan  Landy ;  says,  at 
a  baker's  in  Ro^,  about  a  year  ago,  and  he 
saw  her  about  seven  years  affo  in  Ross.  &iys, 
when  the  child  was  at  school  with  him,  be  had 
a  habit  of  a  dark  colour  and  wore  a  cap.  Says^ 
the  habit  was  not  silk ;  says,  the  child  waa 
deemed  lord  Altbam's  son  by  Joan  Landy. 
Being  asked  if  he  knows  one  Henderson,  a 
Quaker,  says,  he  met  not  long  ago  a  gentle- 
man called  Henderson,  and  was  told  he  was  a 
Quaker;  says,  be  remembers  lady  Althamli 
oomiofi^  to  Dunmaine,  but  never  beard  she  had 
a  child.  Being  asked  if  be  ever  saw  the  boy 
after  he  left  the  school ;  says,  he  saw  him  at 
Ross,  when  he  was  about  four  or  five  years  okt| 
and  belieyei  it  waatbe  ntti  boy. . 
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Beiag  aslced  if  be  rememben  the  separatimi ; 
«av«,  he  does,  and  that  abont  a  month  or  two 
mer  the  separatidii,  the  child  was  put  to  school 
to  him :  says,  the  child  was  then  abont  two 
^ears  and  a  half,  or  three  years  old  ;  that  he 
was  rery  smart,  spoke  Irish,  the  language  his 
f^andfatber  and  grandmother  spoke  ;  that  he 
aometimes  walk^  to  school,  sometimes  the 
deponent  brought  him,  and  sometimes  the 
«tner  boys  brought  him  ;  says,  he  was  not  of  a 
l»1ack  complexion,  but  had  brown  hair  ;  says, 
lie  saw  him  at  Ross,  at  Mr.  Ely's  shop  ;  says, 
the  boy  he  saw  at  Ross  was  the  same  that  had 
been  at  bis  school ;  says,  the  winter  coming  on, 
the  boy  was  taken  from  his  school,  and  had 
made  no  great  progress  whilst  he  was  at  it ; 
•flays,  deponent  soon  aAer  left  off  keeping  the 
acbool,  that  he  afterwards  saw  the  boy  at 
Dunmaincy  and  my  lord  gave  the  dcyoneiit  a 
erowo. 

Arthur  Herd  sworn  to  the  Voire  Dtre. 

Says,  he  never  bad  any  reward  for  appearing 
iftnd  gtyiug  bis  testimony,  but  has  received 
two  guineas  and  a  pistole  to  bear  his  charges 
io  town,  from  the  county  of  Wexford,  where 
Jbe  lives ;  says,  be  is  a  perriwig-xnaker  by 
trade.  Being  sworn  in  chief,  says,  be  knew 
jord  Altham  very  well,  and  lived  with  him  as  a 
servant,  and  came  into  his  service  abaut  twenty 
4)r  twenty- one  yeartf  ago  ;  says,  my  lord  hap- 
|>ened  to  oome  to  the  shop,  where  the  dqHment 
vas  an  apprentice  in  Ross^  and  hearing  depo* 
nent's  name  mentioned,  my  lord  said,  You  Mxe 
my  countryman,  if  you  come  to  live  with  me, 
^ou  shall  never  want  a  shilling  in  your  pocket, 
»  gun  to  fowl,  a  horse  to  nde,  or  a  wbore. 
ISaya,  he  went  to  live  with  my  lord,  when  my 
Jord  lived  at  Carrlckduff ;  that  one  Mr.  Tho- 
anas  Gr^ory  was  then  with  my  lord,  and  that 
Jie  jremembered  one  Weed«fi  to  live  with  my 
Jord  as  coachman  or  groom,  and  that  iliere  was 
it  child  there  reputed  to  be  my  lord's  son  by 
^oan  Jjandy  ;  that  the  child  was  treated  as  jr^ 
lord's  natural  son,  that  he  eat  sometimes  at  my 
lord's  table ;  that  there  was  one  Strahen,  a 
luiroer^  who  used  to  4lraw  pictures  and  fancws, 
jandrtaughtJemmyAoneslevtoapeU ;  thai  the 
4Child  had  a  acarlet  coat  and  a  Uced-hat ;  that 
any  lord  was  visited  bjr  Mr.  Warren  and  major 
JDonbar  ;  says,  the  child  was  aoeosed  of  piller- 
ingt  and  deponent  saw  my  kurd  comect  him 
•?ery  fsevarely,  in  Proper  lane.  Says,  there 
was  a  burlinff  in  tlie  ooontry,  between  lord 
«ILltham  and  Mr.  Bum,  and  tliat  my  lord  'went 
to  the  Nsw-kin  in  Michaelmas  irsi,  and  went 
nfter  to  Caasa-lanCv  and  that  one  Catharine 
Caulfield,  married  to  Neil  o'Neil  the  footman, 
lookcareof  the  child ;  that  my  lord  aUyed  at 
ibe  New-ion  till  towards  CbristoEiaSy  and  ia4gal 
afterwaida  at  Crom-lane ;  and  stayed  thera  till 
th»  S5th  of  March ;  thtt  daponentffave  cap- 
tain Simpson  a  three  shiUbigs  and  loaiwpaice 
^iece  eameat,  ibr  takihg  captain  Simpaoa'a 
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a  servant  maid  liv^  with  mytord;  thallki 
boy  was  kept  worse  in  Ploper*lane,  tbaa  nj 
where  else ;  tlwt  be  went  to  school  to  «t 
Carty'fl,  who  kept  school  in  P1unketVyif4 
in  Proper- lane  ;  that  my  lord  went  fron  m> 
per-bne  to  Inehicore,  and  that  thete  the  bij 
was  corrected  most  severely,  and  that  my  loi4 
said  he  bad  the  thieving  blood  of  the  Laodv^ 
in  him,  who  used  to  steal  com  and  sbccp:  tiit 
my  lord  finding  he  could  get  no  sood  of  tb 
boy,  sent  him  to  one  Cooper's  in  Sbip-A«i^ 
to  lodge ;  and  the  deponent  never  saw  Im 
since,  till  the  15th  of  November  last;  By% 
that  my  lord  lived  at  Inchioore  in  the  jcv 

Being  called  upon  to  gire  an  acconat  of  Ui 
meeting  the  lessor  of  tCs  plamtiff,  sod  what 
happened  thereon ;  says,  that  on  the  15di  if 
November,  in  thetyear  1743,  on  Moodtf 
momii^g,  be  was  sent  for  to  £nniiCortbv,a 
the  great  snow,  by  one  Whebn,  whotold  Vm, 
If  he  said  two  words  cimauigly,  his  taase  wn 
made  ;  wiberenpon  the  deponent  went  Is  the 
Bear-inn,  asked  fo  the  gentleman,  isdvii 
shewn  into  m  room,  where  Mr.  Mackardici  m 
writing;  that  Mr.  Mackerober  asked  bin  whe- 
ther he  had  lived  with  my  lord  Althsn,  tuf 
spoke  about  Mr.  Annesiey.  That  besanvere^ 
be  had  lived  with  my  lord,  and  cot  Mr.  Aaaede;^ 
hair«  and  believed  he  abonld  know  him  igiii 
by  the  particnUr  form  of  hv  iace;  tiitt  die 
^ponent  used  to  make  him  fiddles  sod  ^j* 
things ;  aays,  that  ^hcn  Mr.  Anneslej  am 
into  the  room»  be  kissed  the  deponent,  mthit 
thedeponent  could  gaem  at  bisiaoe,  hot  wniot 
peeittTe  it  wws  he  till  he  gave  some  marhi  v4 
tokens ;  thai  Mr.  Anneslev  said  to  bun,  Yew 
name  is  Herd  ;  that  the  oeponent  was  tsU  he 
abould  be  called  upon  as  a  witness ;  ead  ^ 
he  said,  that  Ibr  the  Angleaea  estate  he  «esU 
notteUalie.  ThatMr.Mickercherssfcedhhai 
who  was  Mr.  Aonesley 'a  mother  ;  aad  thet  ^ 

rientaaid,  his  answering  IbatqncslioB  wesW 
of  no  service  to  him  ;  that  JiWy  I^ 
was  hu  mother.  ThceiMr.  MadtcKMrsehei 
if  Mr.  Annesley  had  not  some  likeneseef  «r 
lady  Altham  ;  to  whidh  the  deponent  aoevfr'4 
that  Jie  did  not  see  a  feature  in  bis  hat,  tbet  vie 
like  lady  Akham ;  that  then  Mr.  Msckerdtf 
took  ike  paper  he  wae  writiqg^  and  tore  il,  est 
threw  it  into  the  fife ;  and  Ihan  4»e  Neil  oTH 

the  fiN)tman.  dapiMsd  the  deponent  ss  the 
fihottlderrand  aaid,  J>r.  Aithiue,  f  on  shall  ^^ 
longer  in  this  plane;  this  was  in  pseeepceii 
Mr.  A«MBley»  Mr.  Mackerchci^  and  otfM 
liviaton:  that  the  dmment  then  looked  at  mi 
ooat,  and  firowaed  at  the  feUow,  ioadaiaihi 
spoke  an  that  msjuierv  OQ  aoooont  «f  ma  neji' 

aem  of  dsponent'a  dveas.  Beug  sakad  if  v 
rmtof  the  geaHapMo  heard  it;  say^becin 
•aytheydidl  Being aakd^  did  he  hdJefstf 
msa  the  same  Mnoa  that  was  with  my  Mf 
aaysi  he  believM  it  was  the  aamcpaneo.  Sej% 
mr  Igsd  honght  hia  time,  helbra  ha  west  l» 
^ve mtk  hiilonlBhip.  Behigaskad, bov &» 
was  emphiyed  in  my  lord's  serviet ;  ^JV^ 
ni  ipvkyeil jpi  m$m$  mj  Ut^  mdsmW 
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copy  hii  iettti%  omI  was  cmplmdviD  other 
amn.  Deponent  remembers  as  bo  was  copy- 
ings out  some  denominationyof  lands,  to  be  sold 
in  reTersionto  Mr.  Onesiphorus  Gamble,  of  the 
county  of  Cork,  tbAt  there  was  some  talk,  to 
whom  the  great  estate  would  tail :  my  lordsaid 
il would  go  to Mr.Charlea  ADuesknr»  bnl  he 
would  endesTOur  to  get  an  act  of  parliament  to 
settle  it  on  hisbrotlrer;  and  my  lord  was  so 
free  with  the  deponent,  that  he  cut  deponentfs 
hair ;  and  when  deponent  had  a  great  cold,  my 
lord  broQfrht  him  a  copper  of  mulled  claret  to 
drink  for  his  cold  ;  says,  that  my  lord  asked 
him  once  in  presence  or  Mr.  Annesley,  Arthur, 
is  your  mother  a  Protestant  or  a  Papist  ?  that 
deponent  answered,  his  mother  was  a  Pro- 
testant; and  thereupon  mv  lord  said,  I'd  rather 
than  <me  hundred  pounds  that  boy's  mother 


was  atCarrickduir;  tiiat  he  saw  Mr.  Owens, 
Mr.  Stone,  and  some  others  visit  there.  Bays, 
be  was  employed  liy  my  lord  in  severd  sta- 
tions ;  says,  he  never  saw  the  plaintiff  ride  out 
with  my  ferd ;  says,  he  never  saw  ^  feather  ia 
his  hat  there,  and  believes  it  could  not  be  a  silk 
coat  he  wore;  says,  the  plaintiff  sometime* 
dined  at  table  with  my  lord  at  Carrickdnff,  but 
when  people  of  rank  dined  with  mj  lord,  ho 
did  not ;  says,  be  told  captain  Leviston,  that 
he  used  to  cut  Mr.  Annesley's  hair,  botdid  not 
use  to  attend  him ;  says,  he  told  them  tbatCa*- 
tharine  O 'Neil  had  some  care  of  him,  and  thai 
one  Paddy  ^who  he  supposed  to  be  a  Papist  an4 
a  cousin  of  nis  mother's)  tanght  him  f  and  thai, 
he  spoke  Irish  like,  for  he  %moA  to  say  Dampier's 
Woyages,  wolume  the  third ;  that  master 
James  and  Paddy  used  to  call  one  another 


was  so.    Says,  he  told  Mr  JMLackercher  in  £n-  I  cousins ;  says,  he  heard  the  plaintiff  went  t» 


Discorthy,  that  Mr.  Annesley  sent  several  du- 
ties by  him  to  his  mother,  and  that  he  brought 
Messings  from  his  mother  Joan  Landy  to  him ; 
and  that  be  remember'd  to  have  onoe  brouffht 
a  pair  of  stockings  to  him  from  her ;  that 
thereupon  Mr.  Mackercher  said,  it  was  com- 
mon tor  Irish  women  to  call  one  that  they 
Bursed,  their  own  child ;  says,  that  Mr.  Mac- 
kercher bid  the  deponent  think  better  on 't; 
that  Mr.  Annesley  shook  his  head  on  this,  and 
looked  pale,  and  said,  it  was  strange  the  depo- 
nent wonki  not  say  as  all  the  other  servants 
paid ;  to  which  deponent  answered,  You  know. 
Sir,  I  had  a  better  opportunity  of  knowing  than 
the  other  servants,  and  I  was  nearer  to  you 
than  they;  says,  he  meant  by  that,  his  shaving 
m  V  lord  and  copying  his  letters ;  sa^s,  that 
wnen  he  had  mentioned  the  pair  of  stock- 
ings that  he  brought  to  Mf.  Annesley,  Mr. 
Mackercher  said,  that  such  trifles  as  thoee  were 
common  from  nurses  to  those  they  nursed. 
And  the  deponent  pointed  to  Mr.  Madcercher 
in  court  as  one  of  the  company. 

[CroBB-ezamined.] 

BttDg  isked  if  he  saw  my  lord  correct  the 
child ;  says,  he  saw  my  lord  correct  the  child 
several  times,  because  he  had  him  on  his  back ; 
says,  that  in  Proper-lane  my  lord  corrected 
him  very  severely ;  that  he  was  accused  of  pil- 
fering, and  he  owned  it  himself;  it  was  my 
lord  missed  the  things.  Being  asked  what. 
Were  the  things  he  was  accused  of  pilfering  ; 
says,  a  jockey  belt,  and  some  pigeons,  which 
he  confessed  ;  says,  he  never  knew  of  any 
complaints  made  by  miss  Gregory  to  my  lord 
about  him;  says,  when  he  was  an  apprentice 
at  Ross,  be  saw  my  Jady  going  to  church ; 
that  my  lord  was  an|(ry  that  the  boy  was  dnil. 
Being  asked  about  his  own  agp ;  says,  that  he 
saw  in  a  book  that  he  was  bom  in  1703 ;  but  that 
he  heard  on  his  marriage,  bis  father  made  him 
two  years  younger.  &ys,  that  when  the  boy 
had  his  scarlet  coat  at  Carrickduff,  my  lord 
•aid 9  By  Q — d  I  keep  him  in  his  scarlet,  be- 
cause his  mother  wore  a  red  petticoat.  Says, 
he  can't  tell  whether  my  lord  ever  dined  at 
Ur.  Bym's  or  at  Mr.  Caveoagh's,  whilst  he 


one  Cooper's,  and  that  he  beard  my  lord  say, 
he  was  a  son  of  Joan  Landy 's. 

The  counsel  for  the  plaintiff  asked,  if  h* 
ever  said  that  my  lord  debauched  Miss  Ore* 
gonr  P 

The  counsel  fhr  the  defendant  objected  tc 
that  question,  because  it  would  sul^ect  the  wit- 
ness to  an  action  for  slander ;  therefore  he  wa» 
not  obliged  to  answer :  they  said,  that  lady  waS 
one  of  toe  witnewes  to  be  examined  by  the  de^ 
fendant,  and  ought  not  to  be  discredited  by 
anticipation,  and  as  she  was  not  present  to  clear 
it  up,  no  imputation  ought  not  to  be  thrown  oq 
her. 

They  insisted,  that  no  witness  was  to  be  dis- 
credited by  particular  facts,  but  by  general 
cbara)cter ; '  that  particular  facts  might  intro« 
duoe  dirt  in  all  causesi  thersfore  the  question 
was  not  proper. 

Mr.  Titdall,  of  counsel  for  the  defendant 
When  a  witness  is  examined  to  a  conversation, 
it  is  proper  to  examine  him  to  all  parts  of  it,  to 
have  the  whole  belbre  the  Court,  because  the 
Court  and  jury  cannot  distinguish  the  conver* 
sation  properly,  unless  they  nave  all  parts  of 
it  before  them.  The  witness  may  demur  ih 
what  may  criminate  himself,  but  cannot  demur 
as  to  another. 

Mr.  Walthf  for  the  plaintiff.  The  point  is, 
whether  the  question  is  proper ;  if  it  be,  the 
consequence  is  not  to  be  considered;  your 
lordships  and  theory  can't  judge  of  a  conver- 
sation, without  i^^vingthe  whole  of  it. 

Lffrd  Chief  Bjaron.  There  is  a  wide  diffe-* 
rence  between  what  is  said  in  presence  of  the 
plaintiff,  and  what  is  not  said  in  his  presence. 
Whatever  is  said  in  presence  of  the  plaintiff,  Is 
evidence  against  the  plaintiff.  If  gentlemeh 
will  enquire  what  influence  Miss  Gregory  bad 
over  lord  Altham,  it  may  be  proper  to  be  exa- 
mined into ;  but  no  man  is  ooliged  th  answer  a 
question,  that  may  subject  him  to  an  action ;  but 
he  may  answer  the  question  if  he  pleases  vo- 
luntarily.*   If  a  question  be  relative  to  a  mat* 

*  If  Miss  Gregory  hsd  been  examined  as  a 
witness  in  the  cause,  evidenoe  to  shew  that 


!S27] 


17  GEORGE  11.     Trial  in  Ejcdment  behoeen  J.  Annedet/y  esq.    [\3SS 


ter  iQ  ifsae,  it  may  be  answered,  if  it  does  not 
trimioate  the  persoD  himself. 

Mr.  Baron  Mounteney,  A  witness  caoH  be 
examined  to  a  question ,  if  he  be  liable  to  an 
action  thereon. 

Mr.  Harwardy  for  the  plaintiff.  No  map 
can  be  sabject  to  an  action  for  what  he  sajs  in 
•  court  of  justice. 

The  Court  allowed  the  objection. 

The  deponent  was  asked,  if  he  ever  aaid  that 
If  is8  Gregfory  miscarried  P 

Mr.  Fr'mt  Serjeant  objected  to  the  question, 
because  it  might  lay  an  imputation  on  her,  as  it 
does  not  appear  whether  she  was  married. 

That  objection  allowed. 

Then  the  deponent  was  asked,  if  he  ever 
heard  that  Miss  Gregory  was  married  to  lord 
Altham? 

Counsel  for  the  defendant  objected  to  that 
question,  as  it  tends  to  defame  Miss  Gregory, 
because  lady  Altliam  was  then  living. 

Being  then  asked  if  he  told  Uie  company  that 
Miss  Gregory  did  not  use  the  child  well ;  says, 
be  believ^  be  might 'teH  them  so,  but  did  not 
know  that  he  ever  saw  her  use  him  ill.  Bebg 
asked  if  he  told  them  that  Mi^a  Gregory's  mo* 
ther  had  a  great  falliug-out  with  my  lord ; 
says,  he  believes  he  did.  Says,  he  does  not 
remember  that  Miss  Gregory  was  called  lady 
Altham,  but  that  he  heard  at  Ross  that  she  was 
called  lady  Altham: 

The  plaintiff'Ss  counsel  observed,  that  the 
witness  used  some  subterfuges^  in  not  answer- 
ing the  questions  properly. 

And  then  they  asked  him,  whether  what  he 
told  Mr.  M^Kercher  at  that  time  was  true  or 
false? 

The  Court  waa  of  opinion,  that  a  question  in 
that  way  was  improper,  because  it  would  in- 
troduce what  he  tuen  said,  not  only  as  evidence 
against  the  credit  of  the  witness,  but  as  evidence 
against  the  defendant. 

The  deponent  being  asked  what  was  the 
opinion  of  the  people  of  Proper- lane  about  the 
lessor  of  the  plaintiff  being  the  son  of  lord  Al- 
tham ;  says,  it  was  the  opinion  of  all  those  he 
ipoketo,  that  he  was  lord- Altham 's  natural  son. 
Says,  he  believes  my  lord  would  do  any  thing 
to  please  Miss  Gregory,  and  that  he  believed 
•he  was  not  vefy  fbnd  of  Mr.  Annesley. 

FHerd's  examination  being  finished  about 
8  <rclock  on  Saturday  night  the  19lh  of  No- 
Teraber,  the  Court,  by  the  like  consent  as 
nsual,  which  was  read  in  open  Court,  adjourned 
to  9oVlock  the  next  Monday  morning.] 

she  was  not  deserving  of  credit  might  certainly 
have  been  received  ;  but  what  the  Lord  Chief 
Baron  is  here  represented  to  have  said,  tends  to 
the  monstrous  and  intolerable  doctrine  that  the 
trial  of  an  action  between  any  two  persons  may 
be  made  the  instrument  of  defamation  against 
a  third  person,  not  appearincj^  iq  such  triiu,  and 
not  ioterest^d  ia  tU«  event  of  it, 


Monday^  November  at. 

The  Court  mpt  on  Monday  morning;  se- 
cording  to  adjournment,  and  the  jury  being 
called  over,  answered  to  their  names  respec- 
tively. 

Henry  Brown^  sworn  to  the  Voire  Dire,  mi 

then  in  chief. 

Says,  he  went  to  school  to  one  Card's  ia 
Proper-lane;  that  he  remembers  one  Strong 
went  to  school  with  him,  and  a  boy  vest  to 
school  there  under  the  name  of  lord  Altbun's 
son ;  that  to  the  best  of  deponent*s  remetD- 
brance,  he  |vas  reputed  to  be  my  lord's  bastard 
son,  but  cannot  remember  what  was  his  par- 
ticular name,  or  how  long  it  is  ago,  but,  to  (be 
best  of  his  knowledge.  Tie  saw  the  same  boj 
last  summer  in  Ann-street.  Being  asked  hovr 
old  he  is ;  says,  about  33  years  old,  and  was 
about  thirteen  or  fovrteen  years  old  trheo  be 
went  to  Mr.  Cai-ty's  school.  Says,  that  most 
of  the  hoys  who  went  to  that  school  were  the 
sons  of  people  in  low  circumstances. 

Thomas  Strong  sworn. 

Says,  he  remembers  Daniel  Carty  to  litep 
school  in  Plunkett's  yard  in  Proper-lane,  and 
that  the  deponent  went  to  his  school  tliere; 
that  he  remembers  one  Annesley,  a  boy,  to  go 
to  school  there,  who  was  reputed  lord  AltbauVi 
bastard  son ;  that  Annesley  was  a  month  it 
school  there,  to  the  best  of  the  deponent's  rr- 
membnuice ;  that  he  saw  the  same  boy  aAer-i 
wards  in  Orrooud-market,  bat  never  called  hin 
lord.  Says,  that  the  hoy^  who  went  to  tbat 
school  were  mostly  tradesmen's  children ;  tbat 
he  remembers  one  Harry  Brown  wu  tbert 
at  the  same  time,  and  that  the  price  of  tbc 
school  was  a  crown  the  qtiarter. 

[Cross-examined.} 

Says,  it  was  the  common  report  of  the  aeboof, 
that  the  boy  was  not  niv  lord  Altbam's  Uvfbl 
son.  Says,  he  knows  Patrick  Plunkett,  and  it 
sure  he  is  acquainted  witli  him ;  believes  be  if 
a  very  honest  man,  and  that  he  would  not  ajT 
a  false  thing  upon  his  oath. 

Thomas  Barret  sworn  to  the  Voire  DirSi 

Says,  be  knew  a  boy  at  Ross  in  the  yeir 
1724,  who  went  under  th^  name  of  Jamei 
Landy :  Says,  the  boy  lived  in  his  house  eight 
weeks,  and  in  the  deponent's  brother's  boose 
four  months  that  year,  and  that  the  depooent 
had  no  consideration  for  maintaining  him.  Saysy 
he  was  reputed  to  be  lord  Altham's  son  b^  Jen 
Landy ;  that  he  came  to  Hosa,  as  baVio^  ds 
body  to  take  care  of  him,  and  that  the  towa  af 
Ross  belonged  to  his  supposed  father ;  tbat  hi 
came  to  Ross  af)er  lord  Altham  leA  Carrick* 
duff;  that  one  Mr.  Weldman,  my  loni'i re- 
ceiver, desired  the  deponent's  brothrr  to  taks 
care  of  him.  Says,  he  saw  him  in  Ross  wiUi 
his  mother  Joan  Landy,  before  he  lived  io  tbf 
deponent^s  house,  when  he  was  about  fi** 
years  old  or  tber«aboqts»   ISsyS|  tbat  bf  ^ 
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aboot  11  yemt  old  when  be  came  to  Ron  the 
ncond  time ;  and  the  reason  the  boy  came  to 
Iha  deponent  was,  beoaoae  one  Oormock,  his 
mother's  husband,  would  not  encourage  him. 
Says,  Joan  Laud  v  married  Cormuck  at  Ross ; 
taya,  be  heard  the  boy  went  to  DubUn  afler 
lesTingf  bis  mother ;  says,  Joan  Landy  never 
came  to  see  him,  while  be  was  with  the  de- 
ponent; says,  he  was  sometimes  called  Jemmy 
Annesley,  and  sometimea  Jemmy  Landy; 
says,  he  never  saw  him  before  bis  mother 
brought  him  to  Ross,  and  the  first  time  he  was 
at  Ross,  he  was  about  five  years  old,  and  the 
second  time  he  came  there  he  was  aboot  11 
years  old ;  says,  he  cannot  tell  where  the  boy 
spent  his  time  between  tb^  age  of  5  and  11 
years :  says,  be  saw  him  about  a  month  ago 
u  Ross,  and  also  about  twelve  months  ago, 
and  that  he  was  then  called  James  Annesley ; 
says,  he  is  sure  he  is  the  same  person  that  had 
formerly  lired  with  him,  and  that  tlie  depo* 
Bent  knew  his  face;  says,  that  the  plaintiflT 
rode  with  aboot  twelve  men  into  Ross,  and 
that  the  deponent  knew  him  among  them,  and 
that  was  the  first  time  the  deponent  saw  him 
since  he  lived  with  the  deponent  at  Ross. 

[Cross-examined.] 

8aya,  be  lived  in  Ross  before  Joan  Landy 
was  married,  but  can't  tell  how  long ;  says, 
the  boy  was  about  6  years  old  the  first  time 
the  deponent  saw  him,  as  near  as  he  could 
iudge;  says,  he  did  not  ask  whose  son  he  was, 
because  it  was  in  every  body's  mouth  that  he 
was  Joan  Land^'s  son  ;  says,  that  Joan  Landy 
lived  in  Ross  till  within  these  three  years. 
Says,  be  cannot  exactly  say  what  dbthes  the 
boy  had  on  the  first  time  he  saw  him  ;  that 
his  clothes  were  of  so  little  value,  that  they 
were  not  worth  observing ;  it  was  some  sort  of 
a  gown,  but  the  deponent  never  took  notice  of 
it.  Says,  he  never  took  notice  of  his  having 
the  ammlUpox  the  first  time,  nor  did  he  ob* 
aerve  any  impressions  of  the  small-pox  the 
second  time  ;  says,  he  saw  him  at  Carrick* 
dooff  some  time  before  he  came  to  live  with  the 
deponent,  and  then  he  was  between  nine  and 
ten  years  old ;  says,  he  never  had  any  discourse 
with  Ilia  step  mother. 

Wiltiam  Knapper  sworn  to  the  Voire  Dire,  and 

then  in  chief. 

Saya,  he  came  for  the  sake  of  troth  and  jus- 
tice. Being  asked  how  long  he  had  lived  in 
JR08S  ;  says,  he  has  lived  in  Ross  aboot  50 
years,  (except  about  a  year  and  a  half.)  Says, 
he  haa  aeen  a  boy  at  Ross,  shewn  bv  Thomas 
Barret  to  liim,  and  never  saw  him  after,  to  the 
best  of  bis  knowledge,  except  with  a  gentle- 
man  who  is  called  Mr.  M^Kercher,  as  depo- 
nent ia  informed.  Being  asked  if  he  ever 
heard  that  lady  Altham  had  a  child  ;  says,  be 
never  did,  and  believes  it  is  impossible  she 
ahoold  have  a  child  without  his  knowing  it ; 
and  that  he  has  heard  a  hundred  times,  that 
aho  never  had  a  child ;  that  he  was  well  ac- 
apainted  with  her  ladyship  when  she  lived  at 
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Dnnmaine,  and  it  was  the  reputation  of  the 
country,  that  she  never  had  a  child  in  Dnn- 
maine or  in  Ireland.  Says,  he  was  very 'well 
acquainted  with  the  late  lord  Anglesea  ; '  that 
he  was  often  to  visit  my  lord  Anglesea  with 
many  gentlemen,  and  nerer  beara  any  child 
made  mention  of,  and  believes  if  there  was  any 
sucbv  It  would  have  been  talked  of;  says,  my 
lord  had  some  suspicion  of  some  English  af- 
fair, hot  not  of  this  sort.  Says,  he  ia  married 
to  a  niece  of  counsellor  Annesley's  in  Eng- 
land, and  that  when  he  visisted  lord  Aaglesea, 
lord  Altham  would  never  be  pleased  at  it*  Be- 
ing asked  if  he  saw  lord  Anglesea  soon  afler 
the  death  of  lord  Altham  9  uljs,  he  paid  bib 
compliment  to  my  lord  Angleeea  afler  my  lord 
Altbam's  death,  and  he  never  heard  of  any  son 
of  my  lord  Altham'a.  Says,  that  lord  Angle- 
sea came  into  possession  of  the  lord  Altbam's 
estate,  and  enjoyed  it  ten  years ;   and  the  de- 

{»onent  had  a  letter  of  attorney  from  the  late 
ord  Anglesea,  and  gave  minutes  of  it'  to  the 
tenants,  and  no  penon  framed  a  notion  Of  a  son 
of  lord  Altbam's,  nor  ever  made  any  objection 
on  account  of  it  Save,  the  town  of  Ross  ia 
almost  entirely  the  Altham  estate,  atid  if  lord 
Allham  had  a  son,  he  heliefes  there  must  have 
been  some  whispere,  and  it  would  have  run 
firom  one  to  another,  and  would  have  been  no 
secret;  there  would  have  been  rejoicings  in 
Ross,  and  it  would  have  been  talked  of  by  the 
whole  country,  and  would  have  been  known  ia 
every  county,  nay,  he  believes  the  -  whole 
kingdom,  and  all  England  would  have  heard 
it :  But  says,  the  reputation  of  the  country 
was,  that  lord  Altham  had  a  son  by  Joiu^ 
Landy. 

[Cross-examined.] 

Says,  he  has  seen  earl  James.  Being  asked 
if  he  knew  Joan  Landy 's  child ;  says,  he  did 
not  know  the  person,  but  he  was  shewn  to  him 
by  one  Barret.  Remembers  earl  Arthur  at 
Dromolan.  Believes  one  Higgison  was  con- 
cerned as  agent  for  lord  Anglesea.  Saj^s,  be  can- 
not recollect  when  be  was  first  acquainted  with 
earl  Arthur ;  and  says,  that  afler  the  time  that 
lord  Altham  took  to  his  lady  again,  earl  Arthur 
never  cared  for  lord  Altham. 

George  Brehan^  one  of  the  n(tornies  of  bis 
majesty's  Court  of  Exchequer  sworn  to 
the  Voire  Dire,  and  then  sworn  in  chief. 

Says,  he  waa  28  years  old  l^st  April ;  be^ 
lieves  he  knows  the  lessor  of  the  plaintiff,  Mr. 
Annesley ;  says,  the  first  phice  he  saw  him  waa 
in  Ross  ;  he  was  then  called  Jemmy  Altham ; 
and  the  deponent  did  not  know  him  then  by 
any  other  name,  but  does  not  remember  the 
year.  Says,  he  remembers  the  death  of  king 
George  the  first,  and  that  the  guide  to  his  me- 
mory was  the  election  for  Ross ;  says,  he  re« 
members  that  his  father  was  served  with  an 
ejectment,  for  giving  his  vote  to  Mr.  Lee  and  Mr. 
Totnam.  Says,  he  saw  the  lessor  of  the  plaintiff 
at  tbe  deponent's  father's  house,  and  he  was  in 
a  miseraole  condition ;   and  as  he  waa  reputed 
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Wrd  Altham's  natartl  mii,  the  deponent  gafe 
him  bread,  and  supported  him,  and  tDuk  him  to 
bia  lather's  stable,  lest  he  should  lie  in  the 
fiiteet ;    says,  he  also  saw  him  at  the  house  of 
Francis  Barret,  who  was  an  ale-seller,  next 
idoor  to  the  deponent's  father's  hoase :    says, 
Ibe  boy  used  to  run  of  errands,  and  the  de- 
ponent remembers   to  have  beard  he  roisbe* 
Jiaved.  [Deponent  was  gfAug  to  give  an  account 
of  a  conversation  he  had  at  the  Walsh's*  head 
tavern,  but  was  prevented,  as  it  was  matter  of 
hearsay.)    Being  asked,  if  be  saw  the  same 
person  afterwards^   says,  he  believes  be  saw 
the  same  person  afterwards.     His  reason  for  it 
is :  about  the  time  of  the  report  of  the  taking 
of  Cartbageoa,  there  was  a  rumour,  that  there 
was  a  person  id  the  West  Indies  who  claimed 
the  estate  of  the  earl  of  Anglesea ;  and  in  No- 
vember last,  as  the  deponent  intended  to  eome 
to  Dublin,   he  heu^  that  Mr.  Annesley  was 
•coming  to  Ross,  and  waited  to  see  him  ,   and 
when  he  was  riding  into  Ross  the  deponent  saw 
.him  with  many  others,  and  observed  bis  face, 
and  says,  he  pointed  to  him,  for  heremeoibersd 
he  had  a  high  nose ;  and  the  deponent  believed 
it  was  the  same  &ce  be  iinrmerly  knew,  and 
which  he  described  to  one  Mr.  Millbank  before 
he  saw  him.    Savs,  he  believes  he  is  the  same 
person  he  formerly  knew,  and  that  his  face  is 
every  day  more  and  more  familiar  to  him  sinoe 
he  saw  him.    Says,  he  was  reputed  to  be  the 
son  of  lord  AJtham  by  Joan  Landy  (a  woman 
who  sold  bread  in  Ross.) 

[Cross-examined.] 

'  Says,  he  can't  tell  how  long  it  was  before  the 
election  of  Ross,  that  he  saw  the  boy,  or  whe- 
ther it  was  two  or  three  years.  Says,  he  be- 
lieves the  l>oy  was  the  older  of  the  two,  because 
be  was  then  bigger  than  the  deponent ;  says,  he 
believes  the  boy  was  then  10  or  11  years  oKI ; 
says;  he  does  not  know  how  long  the  boy  con- 
tinued at  Ross,  and  that  he  took  no  notice  of 
the  time ;  knotrs  his  father  had  a  lease  dated  in 
irsi,  and  that  in  1737  he  quitted  the  house 
about  Christmas,  ^^ays,  he  believes  it  was  near 
the  tfhie  of  the  election  of  parliament  that  he 
saw  the  boy ;  says,  be  remembers  more  parti- 
cularly his  father^S  removing,  because  it  was 
more  remarkable  to  him ;  says,'  he  believes 
Joan  Landy  M^ed  in  Uoss  when  the  boy  was 
there,  for  the  boys  useil  to  say,  there  is  Jemmy 
Altham's  mother.  Savs,  he  can't  tell  how 
long  the  lessor  of  the  plaintiff  was  in  Ross,  but 
knows  be  lodged  him  in  his  father's  bay- loft ; 
and  when  the  lessor  of  the  pUintiff  came  into 
Barret's  house  he  was  little  provided  fur.  Being 
asked  what  school  he  went  to;  says,  he  went 
first  to  one  Cullen  to  learn  to  read  and  write,  and 
after  to  one  Piffgot,  who  taught  Latin ;  that  he 
left  that  school,  and  returned  to  it  again  ;  that 
iie  was  at  Piggot's  school  when  he  knew  the 
boy.  Says,  be  was  about  eight  or  nine  years 
old  wbeii  he  went  to  Piggot ;  that  be  was  at 
Piggot's  school  tor  about  four  or  five  years ; 
that  he  went  to  one  Buckley's  school  to  learn 
to  write,  but  cannot  remeinber  how  long  he 


was  there.  Says,  that  Francis  Bvrst  M 
next  door  to  the  deponent's  mother,  ad 
aboFC  him  one  Thomas  Barret;  says,  tbi 
the  boy  was  just  come  to  Boss  when  he»w 
him,  and  that  his  mother  was  not  aUetonnia< 
tain  him ;  says,  he  never  knew  one  Edwui 
Lutwicb,  Doraay  of  that  name. 

Elizabeth  M* Mullen  sworn. 

Says,  she  knew  lady  AUham  when  she  lived 
in  Dunmaine,  and  the  deponent  tbea  lived  is 
Ross,  and  visited  her  ladyship  once  at  DaB* 
maine ;  she  believes  it  was  about  three  f|aarteii 
of  a  year  after  her  commg  thither,  but  caoaot 
be  exact  as  to  the  time.  Says,  she  wis  vdl 
acquainted  with  my  lady  after  she  left  Duo- 
maine.  Says,  she  saw  her  at  captaie  Butler'i 
at  Ross,  and  remained  in  Ross  for  three  or  fosr 
years,  and  very  often  visited  my  lady  at  Rm; 
she  believes  twice  a  week  for  two  yean.  Siji, 
my  lady  went  from  Ross  to  live'  iu  DuUm : 
that  the  first  place  she  hxlged  at  (wheo  ikc 
came  to  Dublin)  -was,  at  one  Cavenagh's  ii 
Stable-lane,  near  Jllary's-lane ;  and  tbst  tbi 
deponent  seklom  missed  a  week  withoatiefli{ 
my  lady,  while  abe  lived  in  Stable^lane.  8i^ 
she  left  Ross  in  1719,  and  came  to  DobtiB,  asd 
lived  in  Bride- street  for  a  while,  bat  caooetex* 
actly  tell  when  my  lady  came  to  Dnblii ;  VA 
deponent  knows  she  went  in  a  coach  with  Mr. 
Gareoagh,  to  the  stage-coach  inn  ui  Gtmfifp 
lane,  to'briii^  my  lady  to  CaFenagh's  lodgiagi. 
Says,  she  visited  my  lady,  when  she  reooffd 
her  lodging  to  aklerman  King's,  where  ibcwis 
put  into  stupes ;  and  one  Dr.  Irwin  wai  bet 
physician ;  and  that  the  deponent  used  towt 
her  Fery  frequently.  Says,  her  bwlyship  Mf • 
ed  at  MV.  King's  for  about  a  year,  and  alisf  tM 
came  to  lodge  with  deponent  at  her  boose  it 
Tasbe's-square  in  Blontrath-street,  where  ihi 
continued  lor  about  eight  or  nine  weeks,  ni 
from  thence  she  went  to  Enffland.  fieioy  wk' 
ed  if  she  disoooraed  rery  nmiliarly  withsiy 
lady  ;  says,  ahe  did ;  and  had  heard  her  ray 
often  wish  she  had  a  child.  Being  asked  whit 
she  understood  by  that ;  says,  she  onilefstaM 
niy  lady  meant  an  heir  to  my  lord^  citite. 
Being  asked  if  she  ever  beard  my  lady  bads 
child  by  my  lord  Altbam;  aajs,  she  new 
heard  my  lady  had  a  diild,  and  it  was  the  |«- 
neral  reputation  she  never  had  a  cbiM.  ^)** 
she  never  saw  a  child  with  my  tord  at  Dm* 
maine  or  Ross:  that  Mrs.  Heath,  herMitti 
and  the  deponent  put  her  od  ship-board.  Sm 
she  remembers  slie  was  with  ray  Udy  ane  oi^ 
atUr  supper,  as  she  was  preparing  to  "U*  *J 
her  ladyship  requested  the  deponent  to  swlj^ 
the  first  account  of  my  lord's  death  ;  ass"* 
took  the  ddponent  by  tbe  hand  to  mke  hiri 
promise  of  it;  and  said,  that  the  depoaest «« 
a  faithful  Irishwoman;  aiidtbedepsaeBtpo- 
mised  she  would  write  to  Mrs.  Bealb.  8i7*i 
that  in  some  time  after  wheo  she  heardw  2 
lord's  death,  she  wailed  for  bis  fiww**' "fT 
served  who  were  the  bearers,  and  whatcpjwwi 
there  were,  and  sent  orer  an  •c^^^'"*  •VT 
Says,  the  saw  a  boy  at  the  fmi€»l»  cy"* 
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Myfttber!  mj^  father!  that  she  toraed  him 
about,  to  see  who  he  was;  and  a«ked  Irim, 
Who  are  you,  and  who  is  yoar  mother  ?  that 
be  answerad,  and  said,  Joan  Landy  is  my  mo- 
ther, and  lord  Altham  b  my  father.  Says,  she 
wrote  an  account  to  Mrs.  Heath,  directni  to  her 
brother's  in  London,  that  John  We«Nlon  the 
coaehman,  and  his  wife,  and  Joan  Landy's  son, 
yere  the  only  weepers  at  the  funeral :  says,  she 
beard  at  Ross,  and  it  was  the  general  re|mlaiion, 
that  Joan  Landy  had  a  son  by  lord  Altham. 
Beio^  asked  in  what  cooditkin  was  the  boy  at 
the  funeral;    says,  be  looked  like  a  black* 
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says,  she  believes  it  proceeded  from  her  grrief ; 
that  the  deponent  saw  her  several  days  crying 
for  grief.  Says,  slie  never  knew  any  such  per- 
son as  Edward  Lntwitch  a  shoe -maker  in  Ro»»; 
says,  that  one  Allen  was  the  best  shoe-maker 
in  Ross.  Being  asked  if  my  lady  lodged  at 
any  other  place  in  Ross,  but  at  iMr.  Bullet's  : 
says,  she  lodged  ai  one  Wright's  in  Ross,  and 
that  the  deponent  visited  her  there,  aud  was  then 
unmarried.  Being  asked  to  whom  did  she  pro- 
mise to  write,  concerning  lord  Althani's  death; 
says,  she  said  she  would  write  lo  my  lady's  wo- 
.  .  tnan,  Mrs.  Heath,  because  my  lady  was  sickly: 

guard  boy;  and  that  she  was  surprised  to  hear  |  and  because  in  all  probability  Mra.  Heath  uus 


the  boy  call  father,  because  she  never  heard 
that  my  lord  had  a  child,  except  by  Joau 
Laody ;  says,  she  never  saw  bim  since. 

[Cross-examined.] 

Says,  she  lived  in  Ross  with  her  father,  who 
kept  a  great  ion  there,  and  my  lord  and  lady 
used  to  visit  and  dine  there,  bmre  the  seftarm- 
tkm.    Says,  she  never   heard  that  my  lord 
brought  any  youd|  gentleman  thither ;  says, 
she  never  visited  my  buly  at  Donroaine  but 
once  ;  says,  she  cannot  tell  how  hmg  my  lord 
and  hidy  lived  at  Dnomaine,  but  believes  above 
two  years ;  says,  she  remembers  my  lady  came 
to  RiMa  late  at  night,  candles  were  just  begun 
to  be  light,  but  does  not  remember  the  day  ; 
says,  that  shortly  after  she  was  acquainted* with 
my  lady ;  says,  she  lived  near  the  Cross,  and 
her  father's  name  wak  Israel  Boucher.   Being 
asked  if  piy  lady  was  a  proud  woman  ;  says, 
she  was ;  but  that  she  dined  very  often  at  the 
deponent's  father's,  op  towards  the  hill,  when 
he  kept  a  house  of  eutertainmeot    Says,  the 
deponent  did  oot  attend  the  tap  at  her  father's 
boose  ;    says,  she  left  Rues  in  the  year  1719 ; 
that  she  was  married  in  January,  and  went  to 
settle  io  Bride-street,  and  after  in  Tasbe'S' 
square.    Says,  she  cannot  recollect  the  time 
my  lady  came  to  Caveoagh's  in  Dublin ;  says, 
my  lady  had  lodgings  at  one  Smith's  in  Dublin ; 
says,  slie  does  not  know  Mrs.  Hogers ;  says,  she 
beard  that  her  own  husband  took  lodgings  for  my 
lady,  but  don't  know  the  name  of  the  person  at 
whose  bouse  the  lodgings  were  taken.    Being 
asked  if  my  lady  could  walk  when  she  lodged 
at  the  deponent's  house ;  says,  that  she  was  not 
able  to  walk,  but  as  a  womao  had  her  in  her 
arms.    Being  asked  if  she  heard  of  any  per- 
son's losing  weir  Umbo  by  child-bearing ;  says, 
she  never  did.    Being  naked  if  she  ever  heard 
Ihe  cause  of  my  lady's  losing  her  limbs,  or  did 
my  huljr  ever  tell  her  she  lost  them  by  \  coM 
•begot  in  her  iying-in;  says,  she  never  heard 
the  canae  of  her  losing  her  limbs,  and  my  lady 
never  told  her  the  caose  of  it ;   and  that  she 
never  asked  her  the  cause  of  her  disorder. 
Say%  my  tedy  was  sick  at  Ross;  that  when 
she  was  m  Rom,  she  came  to  chorch  in  a  ohair, 
and  walked  ftom  the  chair  to  the  pew ;  thatahe 
was  in  a.matdealof  grief,  and  walked  bat 
indiffereotfy ;  says,  she  apprehended  a  disorder 
in  her  ladyahip's  limbs  at  Mr.  Butler's  io  Ross, 
hot  fbt  never  diaoouned  with  ber  aboot  it; 


likely  to  live  longer.    Says,  she  heard  of  my 
lord's  death  in  the  news,  and  ia  the  ele^y  that 
was  cried  about.    Says,  she  believes  it  was 
curiosity  led  my  lady,  when  she  desired  the 
letter  to  be  written.    Says,  she  watched  the 
funeral  at  the  corner  of  Christ-church-yard, 
and  followed  it;    that  it  was   about   10    at 
night ;  that  she  did  not  see  the  choir  attend 
the  burial,  nor  Mr.  Hawkins,  king  at  arms; 
that  she  does  not  know  who  were  the  l^earers 
or  mourners,  nor  whether  she  gave  any  ac- 
count of  them  in  ber  letter,  nor  whether  the 
scarfs   were   black   or    white ;    but    knows 
that   whatever  she   writ  in    her   letter  was 
true,  but  has  not  read  the  letter  since.    Says, 
she  saw  but  one  clergyman,  and  the  virger  of 
Christ  church  attend  the  funeral,  and  that  she 
remembers  the  boy  stood  at  the  opening  of  the 
vault.    Being  asked  if  she  told  any  person, 
within  these  two  years,  that  she  saw  the  boy 
at  the  funeral ;  says,  she  can't  recollect  that 
she  did.    Being  asked    if  she  got  directions 
where  to  write  to  England ;  says,  Mrs.  Heath 
desired  the  letter  to  be  directed  to  her  brother  ; 
and  that  the  deponent  gave  directions  where 
to  write  to  herself.    Says,  the  boy  did  wear 
his  own  hair :  that  two  of  the  flambeaus  re- 
mained with  him,  and  some  others  went  away* 
Says,  she  never  heard  that  my  lady  miscar- 
ried, or  that  she  was  with  child ;  says,  that 
she  knows  Mrs.  Lenox,  but  never  told  her  that 
my  lady  miscarried.    Being  asked  if  she  told 
one  Reily,  a  servant  to  my  lord  Montjoy,  or 
his  wife,  that  the  plaintiff  had  a  right  to  the 
estate ;  says,  she  lived  with  my  lord  Moii^oy 
as  a  servant,  and  with  souire  Hamilton,  and 
that  she  now  lives  with  lar.  Lq^,  and  that  she 
never  said  to  mv  lord  Montjoy,  that  the  plain- 
tiff was  the  right  heir ;  nor  (loes  she  recollect 
that  she  told  Reily  of  his  wife,  that  the  plain- 
tiff had,  or  had  not  a  right  to  the  estate.   Says, 
she  heard  a  rumour  that  my  lady  had  a  cluld 
in  Bngland.    Being  asked  what  was  .her  rea- 
son tor  turning  the  boy  about  at  the  funeral ; 
says,  because.'he  said  be  was  Joan  Landy's 
child. 

MaUkew  Darenzyt  awoni  to  the  Voire  Dire. 

The  witness  was  asked  by  the  counsel,  whe- 
ther he  was  not  bound  in  several  sums  for  the 
defendant,  or  whether  the  defendant  owes  bim 
a^y  money»  which  defendant  will  be  disabled 
from  payiogi  if  he  loses  his  estate  in  qoasfion  f 
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Court.  These  questkms  may  be  asked  od 
cross- examinioijf,  bat  not  on  Veire  Dire. 

The  witness  was  asked  whether  be  is  not 
jreceWer  for  lord  Anglesea,  which  he  will  lose 
if  the  plaintiff  pravails  ? 

Counsel  for  the  Defendant •  A  man  may 
examine  his  receiver,  because  he  has  no  certain 
interest,  and  especially  if  not  receiver  of  the 
lands  in  question,  because  then  he  is  not  im- 
mediately, but  consequentially  interested.  For 
the  same  reason  a  tenant  at  will  of  Isnds,  not 
immediately  in  question,  may  be  examined. 
A  man  may  examine  his  son  and  heir.  The 
heir  at  law  was  produced  at  Waterford  before 
my  lord  chief  justice  Whitshed,  and  it  was  de- 
termined that  ne  mi^ht  be  examined,  because 
be  had  only  a  possibility,  and  no  estate  vested 
in  him.  And  an  heir  has  a  more  certain  tenure 
than  a  servant. 

Court*  The  question  is  proper  on  cru«- 
examinatioD,  hot  not  on  Voire  Dire. 

The  witness  was  asked  again  whether  he  will 
suffer  if  the  defendant  loses. 

The  witness  said,  he  accepted  some  of  the 
defendant's  bills  drawn  upon  him  (something 
less  than  a  thousand  pounds)  and  that  he  has 
tiot  settled  accounts,  but  is  sure  he  has  the 
greatest  part  of  the  money  in  his  hands,  and 
does  not  apprehend  that  300/.  are  due  to  him ; 
and  says,  that  the  earl  of  Anglesea  dealt  with 
him  as  honourably  as  any  man  could  do  with 
another. 

Court.  When  the  particular  questions  are 
asked  regularly,  the  general  question  cannot 
be  asked  ;  but  nevertheless  it  ipay  be  asked  on 
Voire  Dire.  A  person's  being  a  servant,  is  an 
objection  to  his  being  a  jnror,  hut  it  cannot  be 
an  objection  to  his  being  a  witness. 

Mr.  Darenzyt  sworn  in  chief. 

Says,  he  knew  the  late  lord  Altham  at  Car« 
rickduff,  and  continued  his  acquaintance  with 
him  till  mv  brd's  death.  Says,  he  never  heard 
my  lord  Allham  say  any  thing  of  a  child  of 
his  ;  says,  he  saw  a  boy  at  Carrickdoff  at  a 
hurling,  and  that  he  was  clad  u  red ;  but  that 
he  had  no  discourse  with  my  lord  about  the 
boy ;  says,  that  he  heard  that  the  boy  which 
he  saw  at  Carrickduff  was  a  bastard  ;  and  that 
he  never  heard  my  lady  Altham  had  a  child. 
Says,  the  first  of  his  acquaintance  with  nay 
lord  was,  when  my  lord  lived  at  Carrickduff; 
that  he  dined  with  my  lord  at  Carrickduff,  and 
that  he  did  not  see  any  boy  dine  with  him. 
Says,  he  lived  at  his  mother^s  house  within 
three  miles  of  Carrickduff,  and  never  heard  a 
word  of  my  lord's  having  a  child. 

Jama  MedUcoty  esq.  sworn. 

Sajrs,  be  knew  the  late  lord  Altham  in  Kin- 
nay,  in  the  county  of  Kildare ;  that  he  kept 
a  pack  of  hounds,  and  that  sometimes  the  de- 
ponent used  to  go  a  hunting  with  him  $  that 
be  dined  sometimes  with  my  lord  at  Kinnay, 
a^d  fMiietiji^es  at  Mr,  4ii|Mdey's  at  fiaU^n^* 


Being  asked  if  be  at  any  time  had  any  eoatflr* 
sation  with  my  lord  Altham  abont  the  is- 
glesea  estate;  says,  he  rememben  st  oaeif 
these  places  the  conversation  turned  oa  Ikt 
Anglesea  title  and  estate ;  and  that  ny  M 
said,  he  had  reason  to  expect  be  shookl  wM 
Anglesea,  and  then  added,  When  I  shsll  ibe^ 
as  I  have  no  son  of  my  own,  I  don't  cue  wbsk 
will  become  of  the  estate,  or  if  the  d— ^ 
should  have  it  Deponent  says,  my  M  nsds 
use  of  these  words,  or  to  that  effect  or  psipsie. 
Says,  he  never  saw  any  boy  at  SLianay,  lor 
heard  of  any  boy  beidg  there. 

[Cross-  ejcamined.] 

fieing  asked  if  he  can  remember  where thit 
discourse  happened ;  says,  he  cannot  reooBect 
where  the  discourse  happened,  nor  who  est 
in  company  then.  Says,  he  had  no  weqnatr 
ance  with  my  lord  till  he  came  to  live  st  Kio- 
nay.  Being  asked  if  he  ever  toU  aay  cssff 
this  convarsation  within  theee  two  years  put; 
says,  he  never  remembered  it  till  this  dii^; 
says,  he  tell  into  soma  diaeourse  atthslMl 
Curragh  race,  which  brought  the  ooavuiilitt 
of  my  lord  Altham  to  his  memory ;  that  be  n* 
oiembers  my  lord  made  use  of  these  wsdi, 
As  I  have  no  son  of  my  own :  at  lesstss  sisr 
as  the  deponent  can  recollect,  that  wss  the 
meaning  and  aense  of  the  words.  Ssys,  he 
had  no  conversation  with  him  aboot  his  hdy ; 
and  that  Mr.  John  Annealey  was  ny  loin 
relation. 

Colonel  William  Becket  sworn. 

Says,  he  knew  the  hte  lord  Afttham  sbiil 
SO  years  ago;  that  he  first  knew  hiawboi 
my  lord  lod^  in  Essex-atreel,  and  thsl  he 
knew  him  in  Inchieore;  that  he  csavuni 
with  him  aeveral  times,  and  ramembcrsd  then 
were  some  animoaitiea  between  my  M  ssi 
his  brother,  and  that  my  lord  said,  he  viM 
his  natural  son  had  been  a  legitimate  sob,  is 
cut  the  scoundrel  his  brother  out  of  the  Aagk- 
sea  estote ;  dmt  he  never  heard  tillof  Isle,  theft 
my  lord  had  a  legitimate  son,  but  it  wsssl^ 
ways  reputed  in  the  oonntry,  he  had  a  mtsm 
SOP9  and  no  other. 

[Cross-  examined.] 

Being  asked  where  he  was  first  aeqasM 
with  my  lord ;  says,  he  was  first  aefaieM 
with  mv  lord  in  Esaex-atraet,  and  that  lb* 
acquaintance  never  hcdke  off;  that  be  esv 
him  at  his  lodgings,  and  daoed  with  im 
there ;  and  that  he  saw  him  at  Jocfaiesit;  thi* 
he  was  sure  he  was  not  a  whole  year  withe^ 
seeing  m^  kird  Altham^  and  that  he  diaed  m 

my  lord  in  the  sammer-booae  at  Vice's,  whas 
he  lodged  in  Essex-street;  that  be  hs^  set 
seen  my  kird  from  the  time  he  saw  him  ■ 
Vice's,  until  he  saw  htm  at  Imckioue.  Ba4| 
asked  how  long  it  was  from  the limaseyM 
lodged  at  Vice's,  tothe  time  that  helsdgM 
Indk)ore  ;  saya,  he  haliersa  it  aught  nsthsa 
year,  ihtys^  Uiat  at  the  lime-my  brd  iMj^ 
mentioned  JMi  wisbiDgtahaveasMtse^i^ 


13372 


and  Richard  Earl  ofAngletea. 


A.  D.  174S. 


[1338 


brotber  out,  bis  ton  and  one  CSaTcnaff h  were 
preseDl;  Uwt  it  was  at  night  before  aapper, 
and  in  tbe  parioor ;  tbal  tbeie  was  a  bottle  of 
wine  and  a  bowl  of  pqnoh  on  tbe  tables  and 
that  tbe  deponent  stayed  till  three  o'clock  next 
morning.  Being  auied,  whether  miia  Gr^* 
gary  waa  there ;  sajra,  be  was  told  that  miss 
Gregorr,  a  relation  of  my  lord,  was  in  the 
honse,  but  she  was  not  present 

Weniw^rth  Sarman^  esq.  sworn. 

Says,  he  was  rery  well  aoqnainted  with  the 
late  lord  Altham,  Irom  the  year  1714  or  1715» 
and  knew  him  when  he  livM  at  Kinnay ;  that 
he  very  often  beard  my  lord  at  bis  own  bonse 
lasMnt  be  never  had  a  child  by  his  wife ;  that 
be  heard  him  Tery  oAen  speak  of  a  bastard 
childt  which  my  bird  said,  he  could  not  tell 
whether  it  was  his  own  child,  or  his  brother's, 
or  his  footman's;  and  when  my  lord  would 
dwell  moch  on  the  subjecty  that  the  deponent 
seoetimes  said,  Why  do  you  pester  me,  in 
speaking  about  your  hastard  son  P  Why  don't 
yen  go  to  your  wife,  and  set  a  child  by  her  P 
That  my  lord  answered.  Plague  on  the*h— oh, 
she  ean't  bear  one,  and  that  the  deponent  heard 
mj  lord  frequently  speak  to  that  purpose. 

[Cross-examined.] 

Saya,  he  does  not  know  when  my  lady  came 
to  tbe  kingdom ;  that  he  became  acquainted 
with  my  ford  Altham  immediately  aHer  he 
came  to  this  kingdom ;  that  he  cannot  reeol- 
lert  be  ever  had  any  discourse  with  Mr.  Med- 
fioBt,  about  this  aflnur ;  that  he  never  saw  my 
lord  Althi^m  with  his  lady,  nor  does  he  know 
where  my  lord  Altham  lived  at  tbe  queen's 
death ;  says,  that  at  tbe  queen's  death  the  de- 

Kent  lived  in  Dawson's^strset,  and  that  he 
the  Ant  conversation  with  my  lord  when 
my  lord  lived  at  Kionay,  near  the  Corragh. 
Ssys,  he  never  saw  tbe  boy,  and  believes  it 
was  after  tbe  queen's  death,  that  lord  Altbam 
bad  tbe  eoovemtion  about  him.  Says,  he 
heard  that  my  lord  had  a  bastard,  andf  never 
beard  till  lately  about  Palliser. 

Christopher  Stone,  sworn  to  the  Voire  Dire, 
and  afterwards  sworn  in  chief. 

Being  asked  if  be  knew  John  Furoell  the 
boteber ;  says,  he  knows  John  Pnroell  the 
bnteher,  and  his  son,  and  that  John  Pnrceli  is 
the  deponent's  tenant.  Says,  that  Puroell,  the 
fetber,  mentioned  to  him  that  he  was  sum- 
moned togiye  evidence,  and  asked,  what  could 
tUsbej  and  that  the  father  related  the  trans- 
adMNi  about  a  boy,  and  sakl,  he  happened  to 
be  in  Smithfield,  and  saw  a  boy  tbm  with  a 
tbomb  rope  about  bis  ndddle,  who  said  he  was 
a  son  of  lord  Ahbam'a;  and  that  PureeH  then 
mentioned,  he  Would  speak  to  lord  AHbam  to 
take  care  of  Urn ;  and  that  he  would  have 
taken  him  as  an  apprentiee,  but  said,  he  hoped 
the  boy  was  bom  to  better  fortune.  Says, 
that  he  said  to  Puroell,  one  thing  you  toM  me, 
which  yonr  son  did  not  tell  me,  ammtse^iog  a 
ship  from  Sssex-bridge.    Says,  he  cosM  not 


dunge  his  memor^r,  tiiat  the  fttber  said  an j 
thing  about  the  yariatkNia  of  bis  evidence. 

[Gross-examined.] 

Being  asked  if  he  believes  Poicell  to  be  an 
honeat  man  ;  says,  he  believes  be  is. 

Mrs.  Hannah  Shaw^  sworn. 

Being  asked  if  she  knew  one  Catharine 
M*Cormnck;  says,  she  knew  one  Catharine 
M'Cormnck  that  papers  rooms ;  that  she  came 
to  the  deponent  about  a  year  before  to  paper  a 
room;  that  she  then  said,  she  had  a  comical 
discourse  with  a  young  man,  who  used  to  go 
about  to  get  evidencaa  for  Mr.  Annesley ;  and 
that  she  told  him,  hdy  Altham  never  was  with 
child,  nor  had  a  child,  but  that  women  used  to 

tuack  with  her  with  herbs.  Says,  that 
I<Cormnck  forther  mentioned,  that  she  de- 
sired him  not  to  call  upon  her  as  a  witness,  for 
that  my  lady  never  had  a  child ;  and  she 
oonid  not  do  them  any  serv&e  by  her  evi- 
dence, hot  that  she  would  make  against  them. 

Plaintiff  called  upon  to  reply. 

But  Mr.  Daly  first  offered  to  give  in  evi« 
dence,  a  record  between  the  earl  of  Anglesea 
imd  Graham  on  a  speeial  yerdict,  which  founds 
that  Arthur  lord  Altham  died  without  issue, 
and  relied  upon  Hardress  47S,  that  a  remainder 
man  shall  take  advantage  of  a  verdict  for  the 
particular  tenant. 

Mr.  Broadstreet.  The  notion  in  tbe  family, 
that  lord  Altham  had  no  son,  is  material. 

Court.  This  record  is  no  evidence  against 
the  lessor  of  tbe  plaintiff,  who  is  no  party 
thereto. 

Serjeant  Marthall,  My  lord,  the  gentlemen 
have  by  their  defence,  maoe  it  necessary  for  na 
to  give  some  new  evidence.  It  has  been  in- 
sisted on  by  them,  and  they  have  endeavoured 
to  prove,  that  lady  Altbam  was  at  tbe  spring 
assises  1715,  at  Wexford,  without  any  appa- 
rent sign  of  pregnancy ;  that  being  a  new 
point,  yonr  lordship  will  give  us  leave  to  con- 
trovert, because  the  credit  of  the  lessor  of  tbe 
phdntiff's  birth  may,  in  some  measure,  depend 
upon  it  They  have  gone  a  step  farther,  and 
have  attempted  to  impeach  the  credit  of  Joan 
Liflbn ;  we  apprehend  It  will  be  material  to 
defbnd  the  character  of  that  wimess,  and  to 
shew  that  some  of  the  witnesses  produced  on 
their  part,  have  been  prepared  for  tnis  trial. 

Cottar   Cokloughf  esq.,  sworn  to  the  Voire 
Dire  and  then  in  chief. 

Says,  he  has  seen  the  lady  Ahham,  and 
knovrs  Mrs.  Giffard.  Says,  he  remembers  the 
trial  of  Mr.  Masterson,  and  Mr.  Walsh,  for  be 
was  at  the  trial  at  Wexford  assizes.  Says, 
they  were  indicted  for  enlisting  men  for  the 
Pretender,  and  they  came  ofr  with  honour, 
and  shame  to  their  proStecotors.  Says,  be  took 
as  much  card  as  he  couM  io  see  justice  done 
them.  Svys,  that  colonel  Toplady  was  high- 
sheriff.  Miys,  be  does  not  remember  to  hay^ 
lady  Attham  at  that  assise ;  and  that  she 
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could  not*  attend  that  trial,  and  8it  near  htm, 
but  he  numt  have  seen  her ;  aird  belieres  if  she 
attended  the  trial,  he  should  have  knowrn  it. 
Says,  that  he  would  not  have  sot  by  any  lady 
at  that  trial,  he  was  so  solicitous  for  Mr.  Nastei^ 
SOD,  who  was  his  relation  ;  and  if  any  women 
of  distinction  had  been  tberor  he  believes  be 
should  have  heard  it.  Says,  he  beard  she  was 
at  the  assizes  of  Welford  in  IT  16,  when  Mr. 
Doyle  was  tried.  Says,  he  thinks  Mr.  Jeremy 
Sims  was  hlgl^sheriff  in  the  year  iri6,  and 
thinks  it  was  the  first  time  deponent  was  on  a 
grand  yny.  Being  asked  if  it  was  usual  for 
ladies  of  mstinction  to  go  to  an  assizes  on  snob 
trials ;  says,  be  never  ^saw  a  lady  at  such 
trials.  Being  asked  who  was  sheriff  the  year 
before  Mr.  Toplady ;  says,  he  looked  in  the 
office  at  the  castle,  and  found  Mr.  Edwards 
was  sheriff  the  year  before  Mr.  Toplady* 

[Cross-examined.] 

Being  asked  if  Mr.  Walsh  and  Mr«  Master- 
son  were  related  to  one  another ;  says,  one  was 
nncle,  and  the  other  was  his  nephew,  being 
asked  if  gentlewomen  do  not  sometimes  go  to 
the  assizes ;  says,  some  gentlewomen  do  ^o 
sometimes.  Being  asked  what  was  Mrs.  Gif» 
fard^s  husband  ;  says,  be  was  a  justice  of  the 
^ce,  but  a  poor  map ;  says,  he  would  have 
taken  notice  of  lady  Altham  if  she  bad  been 
in  court.  Being  asked  if  be  bdieves  Mrs. 
Giiiard  oan  be  b^ieved  on  her  oath  ;  says,  be 
cannot  form  a  belief  whether  she  can  oe  be- 
lieved  ;  as  circumstances  happen  persons  may 
change,  and  that  Mrs.  Giffard  is  very  poov 

John  Rimey^  confronted  with  Mrs.  Heath. 

Q.  l>o  you  know  Mrs.  Heath  ?— /.  Hustej^. 
I  do,  8ir. 

Had  you  any  conversation  with  her  about 
the  plaintiff  being,  or  not  being  the  son  of  lady 
jJLltham  ?-*I  bad. 

How  loo^  ago  is  it  since  yon  bad  the  oon- 
fiersation  with  Mrs.  Hea|hr— I  think  about 
two  years  and  a  half  ago. 

Give  an  account  of  what  passed  between 
yon? — About  two  years  and  a  half  ago,  I  went 
with  a  gentlewoman  to  Mrs.  Heath's  to  drink 
tea  in  Holbom,  within  30  or  40  yards  of  St. 
Andrew'a  church,  and  as  Mr.  Annesley  was 
the  common  conversation  of  the  coffee*  nouses 
tb/eo,  we  began  to  talk  about  him';  I  do  not 
know  whether  she  or  I  introduced  the  dis- 
conrsOy  but  she  said,  to  thebestof  my  memory. 
Nobody  knows  that  young  man's  affairs  better 
than  I,  because  1  long  lived  with  his  mother 
the  bidy  Altham ;  and  she  expressed  a  great 
deal  of  concern  for  him,  and  the  circumstanoes 
he  was  in:  abe  told  me  withal,  That  the 
duebess  of  Buckingham  sent  for  hor  tbreie 
times,  and  that  she  was  in  private  with  her. 
And  f  have  no  more  to  say,  my  lord. 

I>id  she  tell  you  the  import  of  the  conversa-, 
ti^  between  her  and  the  duchess  of  Bocking- 
WimPi-*!  do  not  remember  she  did,  nor  I  never 
asked  her. 

^pid.  she  8»y  ooooorniog  wbomy  or  what  the 
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duchess  sent  for  her?-^To  the  best  of  ny  re* 
membranoe,  she  did  about  Mr.  Annesley. 

I  ask  you  again,  and  recoNeot  aod  consider 
very  welt  befb^  you  give  an  answer,  aie  yen 
sure  that  Mrs.  Heath  said  that  lady  Atthaas 
was  the  mother  of  this  young  man ;  or  was  it 
only  this.  That  I  have  long  lived  with  lady 
Altham  P — She  said,  my  lord,  that  she  had 
lived  a  long  while  with  his  mother*  lad^  Al- 
tham. 

Are  you  sure  she  called  her  bis  mother? — 
Yes,  I  am,  my  lord. 

Recollect  whether  you  heard  Mrs.  Heath 
say  any  thing  oonoeming  any  person's  being 
much  wronged  or  injured  ? — ^Sbe  did  say.  That 
the  young  gentleman  was  very  much  ujored, 
and  that  nobody  knew  better  tthaa  her,  hecave 
she  had  Uved  tong  with  the  fanly  Altham  his 
mother. 

Pray,  Sir,  bad  this  Mrs.  Heath  any  diseomse 
oonoerning  ber  coming  to  Ireland,  or  thst  sie 
expected  any  thing  ?-^he  said  she  befiered 
she  should  come  into  Ireland,  hat  I  do  not  re« 
member  that  she  said  she  expected  any  tbu^p  ; 
it  would  have  been  very  imprudent  of  her  t» 
tell  me  so,  if  she  did.* 

• 

*  According  to  the  <'  Genuine  Trial,"  dee. 
Mr.  Hussey,  upon  cross-examination,  aayt, 

'^  He  came  to  Ireland  the  bitter  end  of  July, 
and  lives  at  a  place  called  PainaUsm,  near 
Ratb-Cofiee,  in  the  county  of  Kildare;  say% 
he  saw  Mrs.  Heath  several  times;  that  his  M 
acquaintance  with  her  was  aboQt  ftve  yean 
ago;  says^  that  be  told  several  times  of  thsl 
conversation ;  that  he  spoke  ofjit  to  hie  s' 
in  Smithfield ;  that  be  sptdEeelr  it  in  has 
house ;  that  be  believes  be  roentioBed  it 
and  tlien  sioce  his  coming  to  town ;  and 
he  told  it  to  some  gentlemen  in  London  in  the 
coffee-houses.  *  Says,  he  never  saw  Mr.  ~' 
Kercher  till  last  year  in  the  Gk>be  cc 
house;  says,  be  lodired in  Orango^oourt, 
St.  James's,  in  London ;  says,  he  was  a 
vant  to  one  of  the  yachts,  and  soasetimeB  dealt 
in  linen.    Being  aisked  who  was  in  company 
when  Mrs.  Heath  spoke  to  him ;   says,  one 
Mrs.  Simpson,  and  a  young  gentlewoman  that 
lodged  up  one  pair  of  stairs,  were  in  company, 
and  that  deponent  had  seoo  Mrs.  Heath  Mwe 
that  in  oompany  with  Mrs.  Simpaon;  says^ 
that  Mrs.  Heath  then  lived  in  a  court  abeol 
40  yardi  from  St  Andrew's  church  in  Hulboin^ 
and  he  was  to  see  her  last  July ;  that  he  had 
letters  for  Mrs.  Simpson,  and  that  he  gave  them 
to  Mrs.  Heath ;  that  he  did  not  stoy,  but  IsH 
the  letters  with  Mrs.  Heath.    Says,  that  atha 
last  conversation  he  bad  with  ber,  shelM 
she  believed  she  should  come  to  his 
about  being  a  witness  for  lord  Angleae. , 
there  was  no  oonversation  about  die  aatme'et 
the  evidence,  she  only  said  that  abe  was  to  gtvn 
evidence  tor  lord  Anglesea,  but  that  he  did  nsi' 
bear  what  evidenoe  she  was  to  give;  savsythat 
he  toM  her,  if  she  went  she  ought  to  he  weS 
paid ;  ^yf ».  be  never  had  any  eoBTeraatien  wilh 
her.  6>oc«i  i^bout  the  ^fiair;  qpiys,  them  ww 
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Mrs.  Mari/  Heath  sworn. 


Q.  Mrs.  Heath,  do  jou  know  that  getitle* 
nan  that  sits  down  there  f 

Mrs.  Heath.  Yes,  1  have  seen  him  several 
times. 

Do  you  remember  about  two  years  ago,  that 
he  drank  tea  at  your  house,  with  one  Mrs. 
Bimpeon  f — He  has  several  times. 

Did  he  drink  tea  with  you  af^r  the  account 
came  concerning  Mr.  Annesiey  F-r-He  baa  se- 
veral times. 

1  ask  you  then,  whether  you  bad  ever  any 
conversation  with  him  in  remlion  to  the  plain- 
tiff,  and  what  was  it  you  said  ?— I  have  several 
times  talked  about  it,  and  said.  What  a  vile 
thing  it  was  to  take  away  the  earl's  right,  and 
that  my  lady  never  was  with  child ;  and  I  can- 
not say  no  more  if  you  rack  me  to  death. 

How  long  have  you  knoMn  that  Mr.  Hus- 
sey.^ — Whether  three  years  or  how  long  I 
can*t  say. 

some  difference  between  the  first  conversa- 
tion and  the  last  con?ersatiou,  because  she 
seemed  concerned  for  Mr.  Annesiey  the  first 
time  the  conversation  was  about  Mr.  An- 
nesiey, therefore  he  remembered  the  words, 
and  was  positive  she  mentioned  lady  Altham 
bis  mother,  ^y^t  he  was  employed  as  a 
steward  in  one  of  the  yachts  by  the  Board  of 
Green  Cloth.  Being  asked  what  religion  he 
was  of;  says,  he  was  a  Roman  Catholic- 
Says,  he  heard  the  affair  talked  of  in  common 
conversation ;  says,  he  was  introduced  to  Mr. 
M— — *r;  savs,  he  heard  that  his  name  was 
made  use  of  in  court  when  Mrs.  Heath  was 
examined.  Being  asked  how  he » heard  what 
the  people  swore ;  says,  he  heard  it  by  a  ge- 
neral rumour ;  says,  be  was  brought  into  the 
room  ^here  the  witnesses  were  by  the  person 
who  served  him  with  the  subpoena ;  says,  he 
left  the  room,  and  went  to  Joe's  coffee -house, 
and  left  word  where  he  was. — Hussey  being 
asked  whether  he  knew  before  last  Thursday 
that  he  was  to  be  examined ;  says,  he  did  not. 
Being  asked  whether  he  took  any  notice  to 
Mrs.  Heath  the  second  time,  when  he  found 
she  changed  her  mind  \  says,  he  did  not  take 
any  notice,  nor  did  he  mention  any  thing  of  it 
to  her.  Being  asked  by  defendant's  counsel  why 
he  would  not  prevent  perjury  ;  says,  Ke  did  not 
think  farther  about  it ;  says,  that  Mrs.  Heath's 
mentioning  to  be  examined  for  lord  Anglesea, 
made  deponent  think  she  changed  her  mind. 
Being  asked  whether  he  believed  what  Heath 
said  on  the  first  conversation  to  be  true  ;  says, 
he  could  not  say  that  he  believed  it  to  be  true 
at  the  time  of  the  first  conversation,  but  gave 
himself  uo  trouble  abont  it  Says,  that  at  the 
time  of  the  second  conversation  he  did  not  re- 
collect what  was  said  at  the  time  of  the  first, 
and  belieVes  it  was  since  the  second  conversa- 
tion that  he  recollected  the  first  conversation ; 
says,  be  spoke  of  it  before,  and  therefore  re- 
collected ;  aaya,  he  s|ioke  of  it  several  times 
and  relreahed  his  memory  about  it." 


Can  you  say  any  thing  of  his  character? — 
I  can  say  no  more  thtn  that  some  said  he  wal 
a  gentleman'a  servant^  and  some  said  be  lived 
^y  gaming. 

Do  you  believe  him  an  honest  man  f— -I  caii 
say  nothing  of  him ;  but  if  he  says  that  1  said 
my  lady  had  a  child,  1  cannot  say  he  is  an 
honest  man.  '' 

Did  you  ever  say  that  nobody  knew  that 
young  man's  aflairs  better  than  you  ?— -No,  my 
lord,  1  never  did. 

Did  yon  ever  give  it,  in  his  presence,  as  » 
reason  why  you  should  know  the  young  roan's*  • 
affurs,  that  you  had  long  lived  with  lady  M-* 
tham,  his  mother  P — No^  my  lord,  I  never  did  $ 
and  if  I  was  to  be  torn  to  pieces,  I  would  say 
no  snch  thing. 

To  Mr.  Huney, 

Q.  Repeat  the  words  yon  heard  her  say. 

Hu$sey.  She  told  me  that  the  duchess  of 
Buckingham  had  sent  for  her  herself,  and  1 
cannot  say  who  introduced  the  conversatisir' 
first;  but  Mrs.  Heath  said.  Poor  gentleman,  1 
am  sorry  for  him  from  my  heart;  for  fto  ose- 
has  reason  to  know  his  affairs  better  than  I  do ; 
for  I  lived  long  with  lady  Altbam  his  mother. 

Mrs.  Heath.  By  all  that  is  sood  and  givat, 
1  never  said  any  such  word ;  f  never  thought 
that  you  were  such  a  man ;  I  have  heard  fveople 
say  that  you  were  a  gamester,  and  lived  in  an 
odd  way,  but  I  could  never  believe  it  till  now, 
hot  I  always  took  your  part)  and  said  you  be- 
haved like  a  gentleman. 

Hustey,  fani  a  gentleman^  I  can  bring  oe^ 
veral  people  to  justify  me  to  be  a  gentleman, 
and  a  man  of  family ;  indeed  I  have  heard  you 
say  it,  and  speak  it  with  all  the  regret  and  con- 
cern imaginable. 

To  Mrs.  Heath. 

Q,  Do  yon  remember  the  time  that  lady  Al- 
tham went  to  Wexford  assises  ? 

Mrs.  Heath.    Yes. 

Was  that  fiir  the  trial  of  one  Doyle?— I  do 
not  know  any  other  that  was  tried  but  Mr. 
Walsh  ;  my  lady  came  home  and  told  me  bow 
handsomely  Mr.  Walsh  pleaded  for  himself. 

Do  you  remember  what  day  of  the  week  it' 
was  you  went  to  the  asaixesP— -indeed,  my^ 
lord,  J  do  not. 

Did  my  lady  Altham  lodge  at  Mrs.  Vice's 
more  than  twice  P-*No  more  than  twice.  i 

Would  you  be  understood  then,  that  the  first 
time  was  when  shecamefrom  Dnnmaiae,  afler* 
she  went  down'  from  Mrs.  Briscoe's  ?«— A  little 
before  the  queen  died  the  first  time  was,  and 
the  second  a  little  before  king  George's  birth- 
day. 

What  time  of  the  year  was  it  after  the  king's 
Birth-day  that  you  went  into  the  country  ? — 
Some  time  in  the  summer. 

Did  you  ever  come  up  to  town  after  the  se-  • 
paration  ? — Not  till  the  time  we  lefl  Ross; 

Were  the  assizes  begun  before  you  went  to 
Wexford,  or  did  they  Mgin  afWr  ?— I  believe  i 
they  began  after,  J  don't  know.  / 
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Do  yoa  know  one  Mr.  Higginsoo,  that  was 
icoatf  er  to  Arthur  earl  of  Anglesea  ?— No,  I 
do  not. 

Thoma$  Higgisont  sworn  to  the  Vdre  Dire,  and 

then  in  chief. 

Says,  he  knew  the  late  lord  and  lady  Altham, 
and  tnat  he  knew  Arthur  the  late  earl  of  An- 
glesea ; ,  says,  that  he  was  receiver  of  the  late 
earl  of  Angiesea'a  rents  in  the  county  of  Wex- 
ford from  the  year  17 11,  to  the  year  1716,  and 
that  he  knew  lady  Altham  in  1715;  that  he 
collected  rents  at  a  place  called  Clonimes  in 
1715;  that  the  Thursday  hei'ote  Easter  he 
went  to  Clonimes  to  go  to  Wexford  assizes,  and 
that  be  went  the  Tuesday  aller  Easter  Sun- 
day to  Duomaine,  and  met  there  John  Weeden's 
wife,  and  one  Taylor,  and  some  other  servants  ; 
nays,  he  enquired  if  my  lord  was  at  home,  but 
was  told  he  was  gone  abroad ;  says,  my  lady 
came  down,  and  that  he  saw  her  at  the  back- 
door, and  remembers  that  she  was  big  belly 'd, 
and  that  she  gave  him  two  glasses  of  white 
wine,  and  that  he  drank  to  her  ladyship's  happy 
ddtvery.  Says,  he  went  to  rai^^r  Rogers's  in 
Enniscorthy,  and  wientfrom  Ennisoorthy  to  one 
Hayes's,  who  lived  between  Enniscorlhy  and 
Wexford  ;  and  Thursday  momioff,  which  was 
the  Thursday  after  Easter  Sunday,  he  came 
to  Wexford  assizes ;  says,  that  the  spring  as- 
sizes that  year  began  on  Saturday,  April  the 
16th ;  says,  he  saw  some  tenants  of  my  lord 
Anglesea  there,  and  received  some  money  from 
them.  Being  asked  if  he  could  remember 
what  dress  my  lady  bad  on  ;  says,  he  remem- 
bers my  lady  Altham  had  on  a  white  apron,  a 
white  handkerchief,  and  a  striped  gown. 
Says,  .he  paid  money  to  lord  Altham  in  Wex- 
ford, and  saw  bis  coachman ;  says,  he  was  at 
the  Big  Inn,  and  had  one  pint  of  white  wine 
there ;  says,  he  heard  afterwards  that  Mr. 
Walsh  and  Mr.  Masterwn  were  tried  at  Wex- 
ford. Says,  he  paid  mr  lord  S8/.  rent,  which 
deponent's  son  received  at  the  Nanny-water, 
in  the  county  of  Meath,  which  is  part  of  my 
lord  Altham^i  estate.  Being  asked  if  he  en- 
tered all  the  money  lie  received  of  my  lord 
Angleaea's  rents  in  his  book ;  says,  he  did, 
and  made  an  entry  every  day  in  bis  books  of 
what  he  received  ;  says,  he  received  10/.  from 
Mr8>  Giffard  on  Thursday  going  to  Clonimes  ; 
thai  be  received  4/.  from  Mr.  Thomas  Honeh- 
ton  ;  that  he  received  the  98/.  at  Enniscorthy, 
Wednesday  in  Easter  week  from  his  son  (ex- 
cept 14<.  expences)  which  .the  deponent  paid 
my  lord  in  Wexford.  Says,  as  he  was  going 
to  mtyor  Rogers*s  be  met  bis  son. 

[Cross-examined.] 

Bemg  asked  what  day  of  the  month  was  it 
he  came  to  Clonimes  ^  says,  on  ThurHlay  be- 
fore Easter  Sunday  ;  that  he  was  backwards 
and  forwards  to  and  from  Clonimes  for  three 
days  ;  that  he  lay  at  Mr.  Sutton's  every  night ; 
that  he  went  to  Mr.  Houghton's  on  Monday, 
and  returned  to  Mr.  Sutton's  at  nig;fat ;  that  he 
want  first  to  Dunmaine,  and  afterwardt  went  to 
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Enniscorthy  ;  that  he  had  no  bosincsi  stBa- 
inaine  but  in  order  to  paj  his  eomnliBMBti  to 
my  lord,  and,  if  be  met  bin,  to  teH  us  Mdup, 
that  the  deponent's  son  got  the  BMaejtt  ue 
Nanny-water.  Says,  he  cannot  tell  wfaellcr 
Donmaine  be  the  neamt  road  from  CkNnM 
to  Enniscorthy  ;  and  deponent  says,  that  M 
Anelesea  said  there  wonU  be  many  pnkaim 
to  his  estate,  and  desired  the  deponent  ti  torn 
tenant  to  Mr.  Charles  Annesley* 

[Defendauthi counsel  desired  depooenttolool 
over  his  papers,  which  be  acoordiDgly  did ; 
and  then  mentioned  particular  times  of  hii  r- 
ceivinff  some  rents :  That  be  received  rests 
from  Mr.  Thomas  Houghton  in  1713,  sod  to 
the  best  of  his  memory  received  4/.] 

Mr.  Casar  Cdekmgh  being  in  Cooit,«si 
asked.  If  be  had  seen  lord  Altham  at  VfoM 
assizes ;  says,  he  does  not  remember  to  htvc 
seen  him  there. 

Then  Higgiion  bdng  again  vaUaenptaL 

Says,  he  could  not  tell  the  day  of  the  ved^  be 
received  Houghton's  rents  ;  says,  be  recered 
Giffard's,  Houghton's  and  ooe  SaUoo's  rest 
within  three  days  time  ;  says,  be  believes  it 
was  afler  the  Slst  of  May  be  lay  at  Rois. 
That  he  lay  either  at  one  BrowoiDg's  or 
Boucher's.  Being  asked  the  particaUr  mss- 
ner  of.  his  entering  the  receipt  of  the  rests; 
says,  he  entered  the  particular  day  of  the 
month  on  which  he  received  the  money.  Sajs, 
he  yery  oflen  lay  at  Dunmaine' before  tbetioie 
of  bis  going  to  the  assizes  ;  and  lay  seveni 
nights  at  Uunmainc  before  lady  Altham  came 
thither.  Says,  he  called  at  Dunmaine  to  ac- 
quaint ray  lord  that  his  son  would  pay  that  mo- 
ney. Being  asked  if  he  made  an  entry  of  ibat 
money  ;  says,  he  is  sure  he  made  an  entry  cf 
that  money,  and  took  receipts,  and  has  sees 
that  entry,  and  believes  it  was  the  31st  of 
April.  Says,  the  money  was  paid  about  ten  in 
the  morning.  Says,  he  believes  be  was  sot  it 
Dunmaine  for  two  years  before  that  tioe,  our 
was  he  there  aAerwards.  Says,  he  did  not  see 
my  lady  at  Dunmaine  before  that  tiroe,batsav 
her  at  Koss.  Says,  he  received  lord  Althaoli 
rents  a  long  time  in  the  county  of  Heatb,  brt 
did  not  receive  the  rents  at  Koss.  Says,  be 
paid  some  part  of  the  rents  towards  a  dianot; 
that  he  was  bound  for  70/.  and  lost  80/.  by  U. 
Says,  he  surveyed  lands  for  earl  James,  and 
earl  Arthur.  Says,  that  in  June  or  July  1715. 
it  was  said  in  the  presence  of  the  late  M 
Anglesea,  that  lord  Altham  had  a  sod,  aod  lofd 
Anglesea  wished  he  had  one.  Says,  beie* 
cei  ved  a  subpcena  to  appear  on  the  tnal.  H^ 
asked  if  he  believed  Mr.  William  KoaiiperloN 
an  honest  man,  or  that  he  would  forswear  bin- 
sell*;  says,  he  believ^  Mr.  Knapper  ^  "JJ 
honest  man,  and  that  he  believed  no  bosesc 
man  would  forswear  himself.  . 

Colonel  Loftw  vras  fsalled  to  wppsit  ^ 
Giffiu^'s  character,  and  be  was  ssbed  by  ttf 
defendant's  counsel,  Whethsr  he  bdicted  V- 
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Gifi«rdcoiildbe^lief«d  ofoiilieroAll^:  oil. 
Loftaf  «nawere4,  that  he  beJieies  tbe  mnj  b« 
belie?e4  upon  ber  oaUi.f-^Tl|e  pWntiS^s  c««li- 
lel  th^reoooo  picked  cokmel  I^orat,— Whether 
If  ri,  Lamoert  conld  be  belieFe^qppn  her  oath : 
Be  said,  he  could  aoi  take  umi)  hian  to  aay  Boir 
a  woman  could  be  believeil,  ihi^  lit e^  m  (be 
■tale  she  li? ed  m.-^^Aud  thereupon  meotioived 
•DmelbiDi^  iBJarioaa  to  her  character. 

Here  ends  the  ninth  day's  ezamtoatiofl  of 
witoessee,  in  this  cause,  on  Monday  the  91st 
day  of  NoFember,  aboat  etfj^ht  o'clock  at  night. 
And  the  €)owrt^  by  the  like  consent,  as  usual, 
which  was  signed  by  the  parties  and  their  re- 
spectire  atlorDiee,  and  read  in  open  oourt,  ad- 
journed till  nine  o'clock  the  iiext  oMming. 


ZVie<(2ay,  November  2S» 

The  Court  met  according^  toadjonrament,  and 
the^ary  being  called  orer  as  before,  answered  to 
their  oaoMS,  respectively. 

William  Sfeph€n$f  awom. 

Being  asked  if  he  knew  Arthur  Berd,  and 
whether  he  had  any,  and  what  discourse  with 
him  ;  says,  he  knew  Arthur  Herd  and  saw 
him  when  Mr.  Annesley  came  to  the  Bear -inn 
in  finaiscorthy  ;  and  that  he  then  asked  Herd, 
what  strangers  those  were ;  that  Herd  then 
aaid,  This  is  the  right  lieir  to  the  Aoglesaa 
eslate,  if  right  would  take  place. 

^Cross-examined.]. 

Beiae  asked  whether  he  said  that  Hei^  told 
bim  lady  Altham  had  a  ehild ;  sayv,  Herd  did 
not  say  that  lady  Altham  bad  a  child ;  but  de- 
ponent aaye,  be  met  Herd  in  the  street,  and 
thai  Herd  told  bim  be  (Mr.  Anneeley)  was  the 
young  lord.  Being  asked  as  to  Herd's  cfia- 
racter ;  says,  he  nerer  beard  but  that  be  was 
an  lionesi  man,  ahd  beiierea  that  Herd  may  be 
believed  on  his  oath ;  and  deponent  said,  be  did 
not  see  the  young  lord  at  the  time  that  Hend  had 
this  disconiee  with  bim,  for  that  he  was  down 
at  Tom  King's  at  the  Bear;  Deponent  says, 
be  talked  of  the  discourse  he  bad  with  Herd  to 
die  Bartholomew  Furlong,  who  fives  under 
colonel  Riebards,  when  Furlong  was  sub* 
pcanaed.  Being  asked  upon  what  occasion  he 
tM  it  to  Forlopg ;  says,  because  Furioag  aaid 
Arthur  Herd  was  a  nlaterial  eviOenee.  Being 
adced  what  Furlong  told  him  ;  says,  Forioog 
told  bim  nothing.  Bein^  asked  wimt  brought 
bim  to  town ;  says,  his  horse  brought  bim  to 

lOWQ. 


[The  defendant's  oounael  nuida  somo  re- 
markp  on  the  indecency  of  the  witness's  an- 
swers on  so  solemn  an  examination,  and  then 
Vked,] 

ili  the  bene  was  his  owsi;  be  answered,  it 
was  not  bis  owa  bat  bo  hired  ^it;  And  baing 
asked  who  hired  the  horse  for  Inn ;  he  said  be 
aonld  aai-tallf  be  found  the  bersa  at  the  door; 
Jissaid  ha  vrutfaraed  withajabpinia  by  one 
FOL.  XVU, 


Q'fir«a,  hut  thai  bfi  bad  tto  dis#oiiiaa  with 
Q'Neil  ^hout  givioaf  bis  evidence.  Being 
ask^d  what  busiaeas  be  followed ;  be  said,  ba 
keptapnUioboiiseaadaabopiB  Ennisaortby. 

William  Houghton,  sworn  to  the  Voire.  Pir^ 

Says,  he  has  known  Arthur  Herd  vary  wpU 
tbefie  fifteen  or  sixteen  years  past;  that  h# 
happened  to  go  into  Arthur  Hera's  shop  abqut 
a  wig»  and  bad  some  discourse  w'itti  him,  and 
beaid  bim  say  Mr*  James  Annesley  was  the 
true  heir  to  the  estate  the  earl  of^^  Angleaea 
possessed,  as  he  verily  believed,  and  that  h^ 
knew  him  from  ft  child  at  Dunm^uie  and  at 
Rosa. 

[Croat-examioed.] 

Being  asked  if  he  made  use  of  these  ^ords, 
Tliat  he  knew  bim  at  Duomaine  and  at  l^oas ; 
says,  he  did.     Being  asked  where  be  waa 
bom;  says,  he  was  bom  at  Ross,  and  lived  at 
the  town  of  Enniscorthy  flAy  tbree  years  pext 
Candlemas.     Being  aiked  bow  lie  came  to 
give  his  evidence  blere ;  says,  he  heard  of  % 
tetter  which  went  to  Ross,  and  that  th.e  letter 
was  the  sole  thing  that  occasioned  bis  cominjf 
to  give  his  evidence,  and  that  he  came  pf  hif 
own  accord.    Being  asked  what  he  aaid  to  the 
letter ;  aa^s,  he  said  be  would  do  all  the  jus- 
tice in  bis  power  to  Bfr.  Ai>M«lay ;  tfiyf ,  bo 
had  no  thoughts  of  coming,  but  that  his  .con- 
acience  pricked   him,    hearing  th#  Arthur 
Herd  bad  given  auch  evidence.    Being  aaked 
when  it  was  ha  resolved  on  eoifaingtp'five  his 
evidence;  says,  when  lie  heard  it  was  going 
hard  agiiast  Mr.  Annesley  he  bad  ttiousTits  Sf 
ooming.     Being  asked  what  the  subettnee  olf 
the  tetter  waa  ^  sata,  the  tetter  gave  an  liccoutit 
of  the  trial ;  that  ibe  letter  came  to  Mrs.  ^oooL 
and  as  she  was  laNriag  of  tt^e  trial,  it  ifas  aafa 
fbat  Arthur  Heid  turned  tail  to  Mr.  James  An- 
nesley, and  that  that   surprized  every  one*. 
Says,  that  it  being  told  abqi^ttbat  Herd  ^aa  bo- 
come  an  evidence  for  lord  Anglesey,  deponent 
mentioned  that  Herd  bad  formerly  declared 
otberwiatt;  anddepoaant  s^d,  iial  bearing  of 
Herd's  avidenee,  be  did  secoUe^  what  Bard^ 
bad  fonaeriy  amd.    Being  aslced  wliethar  hoi 
l^oew  thai  he  should  oome  timeenaagh  io giva 
his  avuleaee;  saya,  if  ha  did  not,  Be  ahouhl 
know  the  road  baick  agaia. 

Johri  Ryqn,  sworn. 

Being  asked  if  be  kaais  Mr.  I>oiwne%  an4 
bad  any  ooaveraatton  with  bim  about  Mr. 
Jamea  Annesley  the  lessor 0f  the  plaintiff;  save 
be  knowa  Mr.  Hownea  very  well,  that  Mr. 
Downcs  told  bim  ivdisoontse,  that  loud  Althaea 
aaid  to  the  child.  You  bastaH,  |ret  up  aad  salalt 
the  outt  who  made  you  aChristiaB,  aod  tbial' 
ha  should  gatJOOi.  tor  giving  this  avif)aiM»a# 
Bepoaent  said,  it  vraa  on  a  Sunday  in  tba 
fummer  or  barvcat  last  was  a  twelva-aaatb'> 
that  Mr.  Dowves  faid  those  words :  eava,  tba» 
depoaeat  then  toM  Mr,  Doiniesi'tiiat  be  waa 
old,  aod  his  memory  aniglil  be  treooherouai 
wheKupoa  Mr*  B^m*  Mid,  that  ba  wmW 
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get  a  remedy,  tiial  be  should  set  abeolation 
mm  some  other  gentlemen  if  his  memory 
was  not  sufficient  to  support  his  oath.  Being 
asked  if  Mr.  Dowjies  made  any  application  to 
him  for  axemedy;  says,  he  did  noL  He  was 
asked  if  he  was  a  priest. 

» 

PlantifPs  counsel  desired  him  to  refuse  an- 
swering that  question,  and  the  witness  refused 
answenog  it. 

[Cross-examined.] 

Being  asked  if  it  was  in  confession  Mr. 
Downes  told  it  him ;  says,  it  was  not,  it  was 
only  in  common  conversation.  Being  asked  if 
Mr.  Downes  told  it  to  him  as  what  was  really 
Iroe  or  not ;  says,  he  does  not  know :  and  being 
asked  what  were  his  own  sentiments  of  it ;  be 
said,  whether  it  was  true  or  false,  he  thought  it 
bad  to  receive  money  for  giving  his  testimony  : 
He  said,  Mr.  Downes  is  tboug^bt  to  be  very 
unguarded  in  bis  expressions,  nut  would  not 
say  positively  that  Mr.  Downes  would  swear  to 
a  falsity.  Being  asked  if  it  is  a  practice  for 
a  man  to  be  absolved  before  a  fact  is  committed; 
as  suppose  a  man  should  say  he  would  swear  a 
false  thing,  could  he  be  absolved  in  such  a  case 
before  lie  swore ;  says,  he  could  not  be  ab- 
solved in  that  case. 

Mr.  Downet  was  called  upon  tbe  table  to 
know  what  he  could  say  to  support  his 
own  testimony. 

He  was  asked  if  he  bad  any  conversation 
with  Mr.  Ryan  about  bis  giving  bis  evidence 
here,  or  if  he  told  him  that  he  was  to  get  300^. 
for  giving  his  evidence :  Mr.  Downes  said,  he 
never  had  any-  conversation  with  him  about 
what  he  was  to  swear,  aud  never  told  him  that 
he  was  to  get  200/.  for  giving  his  evkienoe ; 
and  said,  he  never  received  a  penny,  nor  was 
he  to  receive  a  penny  for  giving  this  evidenoe. 

Ryan  insisted,  that  Mr.  Downes  told  him  he 
waste  receive  300/.  for  giving  bis  evidence. 

Then  Ryan  being  asked  where  he  lived,  and 
what  persons  he  imew ;   he  mentioned  the 

eoes  ne  Uved»ib,  and  some  persons  he  knew ; 
aaid,  that  he  abaconded,  but  was  found  ont, 
andserved  wkba  sobposna  to  give  his  lesttmony 
here,  and  he  added^  that  he  was  not  to  get  a 
penny  for  giving  his  evidenoe.  Being  asked,  if 
ne  told  any  person  what  he  said  Mr.  Downes 
had  mentioned  to  him  ;  says,  that  bappenibg 
to  be  in  company  with  three  gentlemen  at 
Ross,  and  hearm^p  them  talk  of  Mr.  Downes, 
be  mentioned  the  words  to  them ;  says,  be  also 
mentioned  the  affair  to  one  Kelly,  and  sup- 
fieses  that  Kelly  might  talk  oi  it.  Being 
ssked  where  he  set  up  iu  Dublin ;  he  said,  he 
set  up  at  thel  White- cross  inn  in  Pill -lane  ;  be 
aaid,  be  did  not  oome  to  town  with  a  view  of 
giving  his  evidenoe,  but  about  other  business, 
«Bd  was  snbpanaed  since  bis  coming  to  town. 
Sfling  asked  if  any  witnesses  for  the  plaintiff 
lodgMl  at  the  inn  at  Which  he  set  up ;  he  said, 
km  hfard  there  w«e  woms  of  tbe  phuntiff's  evi«* 


donees  there.  Being  asked  if  be  ever  set  np 
at  that  inn  before;  says,  he  never  did.  And 
being  asked  who  reeommeaded  tbe  boofleto 
him  ;  sa^s,  it  was  one  Kelly  who  cametotovn 
along  with  him.  And  being  asked  if  that 
Kelly  was  concerned  in  any  respect  for  th« 
plaintiff;  he  said,  he  believed  he  was. 

Colonel  Loftus  called  to  give  a  character  of 
Father  Downes. 

Said,  be  was  a  tenant  of  his  for  ten  or  twdve 
years,  and  behaved  well,  and  said  be  geocrsby 
had  a  food  character,  and  that  be  saooU  be- 
lieve him  upon  his  oath. 

Serjeant  Marshall  mentioned  the  limitatioo} 
of  tbe  estate  by  the  will  of  earl  James,  and 
observed  that  lord  Altbam  was  tenant  for  life, 
remainder  to  his  son  ;  and  that  by  cooocsUdi; 
that  he  had  a  son,  it  was  easier  for  him  tsieU 
reversions;  and  that  it  was  bis  interest  to  eoa- 
ceal  a  son  from  his  creditors ;  that  tbosgfli 
sometimes  the  lord  Altbam  and  the  presssiib- 
femlant  were  not  upon  good  terms,  yet  they 
joined  in  setting  reversionary  leases.  He  tbea 
set  forth  tbe  limitations  of  tbe  wills  and  codicil, 
which  were  on  tbe  table. 

Eleqnor  Murphy  called  again. 

Bein^  asked  if  Rolph  did  live  at  tbe  boose  of 
Dunraaine  in  her  time ;  says,  that  Rolpb  did 
not  live  there  in  her  time ;  says,  she  vis 
laundry*maid  there  when  lady  Altbam  was 
brought  to  bed.  Being  desired  to  oaree  the 
other  servants;  says,  Mrs.  Heath  and  Aoihosy 
Dyer  lived  there,  and  Mary  Doyle  Was  home- 
quad,  and  one  Weedon  was  coachman;  bntca^n, 
she  did  not  remember  that  Mary  Waters  or  oos 
Setright  was  there  when  lady  Altbam  cane  toths 
country.  Says,  that  a  woman  cook  came  alos; 
with  my  lady,  and  that  there  was  not  a  msn- 
cook  iu  her  time.  Being  naked  if  she  remem* 
bared  one  Betty  Doyle  at  Dunmaioe;  ssjir 
she  did  not  remember  Betty  Doyle's  livm^ 
there;  she  mentioned  another  woman  bsis^ 
there  who  was  a  weeder  in  the  garden.  Beisf 
asked  whether  Mary  Do^ la  lived  in  ibehooss 
before  her ;  says,  that  Mary  Doyle  was  io  the 
house  before  ber.  Being  asked  if  Mrs.  Buder 
is  dead  or  alive ;  says^  she  knows  not  wbohcr 
she  be  dead  or  alive ;  says,  Mr.  Taylor  hiitd 
Uie  deponent,  and  at  that  time  she  beard  lady 
Altbam  was  to  come  home.  She  said,  that  ber 
ladyship  was  at  captain  Butler's  belws  she 
bad  a  chUd. 

Thomas  Uolpk  was  called  again  to  be  examined* 
and  Eleanor  Murphy  was  on  the  uble  si 
the  same  time  in  courts 

Eleanor  Murphy  was  asked  if  she  koev 
Rfilph ;  Murphy  said  she  never  knew  Rolpb. 

Rolph  was  asked  what  time  he  came  u  lord 
Altham's  service :  he  said,  he  came  in  Ull*  o^ 
171S,  and  left  it  in  17 15,  and  was  iu  Dnmaaiat 
when  lord  and  lady  Allham  came  together:  bo 
said,  he  was  always  inDuomaine  except  wbn 
Udy  Altbam  went  to  VVexibnl  asiixes.   ^s^' 
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asked  if  one  Charles  Meagher  the  butler  was 
there  id  his  time ;  be  said  that  Meagher-  was 
not  there  in  bis  time. 

Mary  Doyle  called  again  to  be  examined  and 

sworn. 

Being  asked  how  long  she  lired  in  the  ser- 
Tice ;  sayg,  she  lived  four  months  in  the  serrioe, 
and  that  Charles  Meagher  was  bntler  in  her 
time,  and  that  Rolph  was  not  there  in  her  time. 

Rolph  was  asked,  if  be  remembered  Mary 
Doyle  there ;  he  said,  he  did  not  remember  her 
a  servant  there  in  his  time. 

Mary  Doyle  was  asked  if  Dennis  Redmonds 
vas  there  in  her  time;  she  said  he  was ;  and 
that  Eleanor  Murphy  stayed  in  the  service  after 
her :  she  said,  she  came  into  the  service  after 
Christmas;  and  that  Eleancjr  Murphy  was  in 
service  before  her ;  and  that  she  herself  was 
in  the  service  before  lady  Altham  came  to 
Dunmaine. 

Murpby  said,  she  lived  with  madam  Butler 
in  Ross  before  she  came  to  Dunmaine. 

Rolph  was  asked,  if  Joan  Laffan  was  there 
in  bis  time ;  he  said,  Joan  f ^ffan  was  not  there 
IB  his  time ;  and  that  he  was  in  my  lord  Al- 
tham's  service  when  my  lady  Altham  came  to 
Punmainey  in  Christnpas,  1713. 

Eleanor  Murphy  said,  she  saw  Joan  Laffan 
at  Mr.  Butler's  when  she  was  in  service  at  Mr. 
Butler's,  and  that  Dennb  Redmonds  was  in  ser- 
vice in  Dunmaine  when  she  was  there. 

Rolph  being  asked  where  be  lived  before  he 
came  over  to  Irehind ;  he  said,  he  lived  ii| 
Chelsea,  Behig  adced  where  he  took  shipping 
for  this  kingdom ;  he  said,  he  took  shippmg  at 
Holyhead,  and  went  home  by  the  way  of 
Bristol 

Joan  Laffan  was  called  to  be  examined  and 
sworn,  and  Rolph  and  Eleanor  Murphy 
were  at  the  same  time  on  the  table  in  court. 

Being  asked  if  she  ever  saw  Ralph;  she 
said,  she  could  not  tell  if  she  had-ever  seen  him. 
Being  asked  who  was  butler  in  her  time ;  she 
•aid,  Charles  Meagher  was  bntler  in  her  time. 

Rolph  was  then  asked,  if  he  ever  remember- 
eil  to  have  seen  Joan  Laffiin ;  he  said,  he  never 
remeoftbered  to  have  seen  her  before  his  then 
•eeiog  her.  . 

Laffan  was  asked  if  she  knew  Eleanor  Mur- 
phy or  Mary  Doyle;  she  said,  she  knew  them 
above  20  years,  but  they  were  not  at  Dunmaine 
ID  her  time.  She  was  asked  when  she  came 
to  Dunmaine ;  she  said,  she  came  there  in  the 
harvest-time,  and  that  lady  Altham  hired  her 
about  AU-flalbw-tide. 

Rolph  said,  lord  Altham  stayed  three  weeks  in 
Dunmaine  when  he  came  from  Wexford.  He 
was  asked  if  he  ever  lived  in  Kent  near  Maid- 
stone ;  he  said,  he  never  lived  there;  he  said 
he  quitted  Dunmaine  in  1715,  afttfr  Michael- 
mas,  and  that  lord  Altliam  was  then  in  Dublin  ; 
he  said,  hd  went  to  Wexford  assizes  at  the 
time  of  MastersoD  and  Walsh's  trial ;  that  my 
lord  came  from  Wexford  to  Dttanaiilty  and 
went  afterwards  to  DobllD« 


Eleanor  Murphy  being  asked  where  she  was 
at  the  time  of  the  great  eclipse;  said,  she  was 
in  Ross  at  the  time  of  the  great  darkness  before 
she  came  to  my  lady's  service ;  and  that  she 
lived  at  Madam  Butler's  in  Ross  at  the  time  of 
the  great  darkness. 

Dennis  Redmonds  was  then  called  to  be  exa- 
mined and  sworn,  and  he,  Rolpk^  Joan 
Laffan,  and  Eleanor  Murphy  were  all  at 
the  same  time  on  the  table  in  court. 

Redmonds  waa  asked  who  was  butler  in  his 
time ;  he  said,  that  one  Meagher  was  butler  in 
his  time,  and  that  he  remembered  one  Rolph 
in  his  time  about  the  cellar;  and  he  said,  toat 
Meagher  gave  the  servants  drink  at  the  time  of 
the  chikl's  christening.  He  said,  he  knew 
Murphy,  bnt  could  not  tell  whether  she  was  ia 
the  service  in  his  time. 

Mary  Doyle  being  asked  again  if  Eleanor 
Murphy  was  in  the  service  at  Dunmaine  be- 
fore her  time;  she  said,  she  could  not  now  tell 
if  she  was  in  the  service  before  her  time. 

Redmonds  heing  asked  if  he  remembered  the 
time  of  the  great  eclipse ;  he  said,  he  could  not 
remember  the  tinoe  or  the  great  edipce ;  but  he 
said  be  remembered  the  time  of  the  rejoicings 
for  the  birth  of  the  child.  Being  asked  if  ha  ^ 
remembered  the  time  Rolph  went  away  from 
the  service ;  he  said,  he  did  not  remember  when 
Rolph  went  away.  Being  asked  if  ever  be 
went  to  Dublin  with  k>rd  and  lady  Altham ;  he 
said,  he  did  not.  Being  asked  if  he  remembered 
the  quarrd  between  Rolph  and  the  gardener  ; 
he  said,  he  remembered  no  quarrel  betweeo 
them.  Beinff  asked  where  he  left  the  midwife 
he  brought  along  with  him  to  Dunmaine ;  he 
said,  he  left  her  in  the  middle  of  the  yard  before 
the  great  door.  Beiufir  asked  if  he  understood 
English ;  he  said  he  did. 

JoAft  Turner  called  again  to  be  examined  and 

sworn. 

Tomer  being  asked  what  time  he  made  his 
first  visit  to  Dunmaine;  says,  he  made  his  firA 
visit  shortly  affUr  his  marriage,  which  was  on 
the  S9tb  of  September  1714.  Being  asked 
how  long  his  wife  staid  in  Dunmaine ;  says, 
his  wife  was  there  six  or  seven  weeks.  Bemg 
asked  of  what  size  lord  Altham  was ;  he  pointed 
lo  a  middle  sized  gentleman  in  court,  and  said 
he  was  shorter  than  him.  Beinff  asked  if  ever 
he  dined  with  any  of  the  head-servants;  ho 
said  be  never  did.  Being  asked  if  he  remem- 
bered the  butler;  says,  he  did  not  remember 
who  was  butler  when  he  was  at  Dunmaine. 
He  was  asked  if  he  remembered  to  see  Rolph 
the  butler ;  he  said,  he  did  not  remember  to  sea 
him  in  Dunmaine;  be  said,  he  was  in  Dun- 
maine in  July  and  August,  and  that  he  remem- 
bers to  see  the  lady  Altham  in  August  17 15,  at 
Dunmaine. 

Rolph  being^asked  how  long  my  lord  and 
lady  went  to  Dublin  before  be  quitted  the  ser- 
vice; be  said,  about  three  noonths,  and  that 
they  left  it  in  June  or  July  1715,  and  that  they 
did  not  retani  lo  Doooiaina  bfiforahaisftita 


Beings  ubed  hbw  leiy  after  Weitfoinl  vmke§ 
my  lord  went  to  Dobbn ;  be  said,  my  lonl  wem 
«liottt  Ibree  wiBeks  or  4  nooth^  but  it  boI  sure 
that  vy  taiy  went  tbeif ;  be  said,  lie  believed 
it  W9»  the  year  after  the  Rebellion  he  Idik  Duu- 
maine,  and  was  encamped  in  Hyde  Park. 

Turner  was  examined  as  tajady  Attfaam's  beinlf 
at  Weailpxd  assizes. 

Be  a&id,  tlial  he  overtook  my  lord  f^oing  to 
the  assizes  in  a  chariot,  and  ttiat  there  were 
iWo  serranis  ahmg  with  fcim,  but  that  be  saw 
teo  women  along  with  him ;  he  said  itiy  lady 
ift^as  ait  home,  and  that  he  saw  liei'  at  home  after 
ny  lord  went  to  the  assia^.  Being  asked  if 
he  beard  of  any  reoMirkabtedial  at  the  assizer ; 
be  said,  he  beheTsd  Mr.  Waisfa  and  s^eae  other 

SersoBs  were  indicted  thene.  Boti^  asked  if 
e  remembered  the  eclipse;  be  said,  be  did  $ 
ibat  be  believed  H  was  in  the  year  he  was 
married,  and  be  thought  it  was  in  the  begiir- 
Idflg  of  BuoMner^  and  that  he  iwlieved  it  was 
afler  Wezfcicd  assises.  Being  ashed  if  be  did 
sreniemlier  where  he  wte  at  the  time  el*  the 
tediifse  $  he  said,  tfaiat  at  the  time  of  tbe  ecKpsO 
hfe  Was  between  Magbery  asd  Wearibrd,  near 
Mr.  Coldotngh's,  b«t  that  be  does  not  reaoemf* 
her  what  was  his  business  there  at  that  ttmia^ 

The  Court  ordered  Mrs.  Henrietta  Cole  and 
Mrs.  Heathy  te  confront  etch  other. 
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Whdre  did  ye«  ge  iosmeditMy  ttficr  je« 
left  captain  Briscoe^  ?•» We  wenl  doera  tn 
Dunmaiue,  and  got  thereon  Cbristmaa-evc. 

Pid  not  you  go  first  iolo  other  lodgings  f 
— We  did  not  go  at  all  to  any  house  to  todge* 

To  Mrs.  CoU. 

t>o  you  remember  the  time  of  lady  iHtliam's 
^otuiug  to  your  house,  when  ibe  recondliauoa 
happened  ? — Mrs.  CoU,  1  do» 

What  became  of  my  lord  and  lady  after- 
wards ?--^'fo  the  best  of  my  knowledge,  tbejr 
did  hot  stay  in  our  house  above  four  or  five 
days,  and  ibey  went  and  took  lodgings  at  Uis* 
Vice's. 

To  Mrs.  Eeath, 

Q.  Do  yon  know  this  gentlewoman? 

Mrs.  iieath,  I  do  remember  her. 

To  Mrs.  CoIb. 

Q.  Did  yon  ever  visil,  aller  tbey  had  fell 
your  bouse,  while  thay  remained  in  tawa  f 

Mrs.  Coie.  I  cannot  tell,  bat  1  bcftavw  w« 
might. 

fteiollect  yoarself  tod  6k,  whether  yon  art 
oertttB  tbbi  tuey  went  to  Tiee's,  or  any  ether 
place  from  yoar  fkther's  ? — Indeed,  aay  l«rd| 
I  betieve  Ibey  went  to  Mrs.  Viee's. 

Caa  you  be  positive  that  they  lodged  hi  any 
other  house  ki  OnMiu  but  yoor  fkthet'%  be- 
fore they  left  DabHn  ?«~4  am  positiire. 

What  do  yo«  found  your  opinioti  mpoB  f-^ 
believe  I  have  seen  them  in  Dwdin. 

Well,  bntwfiat  reason  have  yoe  to  thmk 
thejr  went  to  Vtee^s  before  they  weflt  tn  Dva- 
uamef— Tha  reason  I  oanrMxiltoet  is»  that 
after  my  lord  and  lad^  caiM  together,  my 
father  was  still  uneasy,  thoech  they  w^t  eone 
together,  till  my  lord  took  her  to  a  Mgiag  of 
bis  own ;  and  he  thought  if  they  went  te  lM|ge 
at  some  other  plaoe^  it  might  have  a  better  face 
or  air  of  a  reconciUatioa. 

Did  you  understand  your  father  to  mean  by 
that,  that  il  wonM  become  mere  public  cad  no* 
toriotts  to  mankmd,  that  lord  asid  hidy  AMiani 
were  realty  reo0neiled?^-Ye8y  I  did  iiode^ 
atund  that  to  he  his  meaning. 

How  long  tras  lady  Althatti  tt  yOtir  hoose, 
in  ^e  whote  ?— A  month  or  iriz  wm 
my  hMd  eame  and  was  vveaoeilet^ 
aiwve  four  or  five  daya  after  the 
atoorhoose. 

Yott  rememb^  the  tea  of  yonrgetog  dova 
to  DnnmidneP-»l  do. 

What  fine  was  it  N^h  Hvb  ift  tho  ttMsr. 
.  Do  you  remomber  miy  diilw  dotMOMiag^ho 
lady's  being^hidifpoiadtben?--.Yea,  t  do. 

Tell  that  again.— Thet^n^aaan  aeeidfiat  hap^ 
pened,  Wbwhhigtrtened  addfiretted  niyfai^, 
upon  whicii  aha  hecame iiMfiapoaed,  and  Iiw> 
iti«mberaeervdai%  beiiq^iettt  ophyttylait 
to  d«rire  my  luiy  10  oone  to'adpper,  nod  mf 
molher  was  irith  hetr  two  or  thme  timoo  to  dl 
her,  and  yetabe  eteoaed  heraelf. 

Do  yoa  rehiember  any  ftifaig  thtt  happeoei 
txfoh  Aatf-^liy  tady  nAbaWiNk 

Whohftte  thoi  adUce  fiMt  10  voifr  iadlbort 
— Bfxi.  Heath. 


To  Mrs.  Beatk, 

Q.   Mrs.  iieathy  yon  aaid,  as  wen  as  I  ro- 
member  your  fesdmony,  that  Rolph  was  butler 
atDoomainef 
-    Mvs.  Heath,   YeBi  vtrhen  I  first  wont  down. 

Can  yoa  recoMect  how  long  hecotitinued 
there  P^No,  hot  I  rcttembw  ho  went  away 
■when  we  were  in  Dnblin. 

When  P—The  last  time  that  we  came  np^ 

You  mentioned  that  you  saw  the  fire-works, 
\he  first  birth  day  of^kmg  George  the  first, 
from  captain  Anneslev's  lodgings  P-^-I  did. 

Had  yoa  left  Rcdpb  in  the  oonntry  tben>  or 
had  you  not  P-^I  left  him  in  the  country^  hi  the 
hotise. 

Did  yoa  find  him  in  the  boose  wheo  you  re* 
tamed  K— No,  for  my  knrd  hired  a  bntlar  in 
IHiblla,  one  CbarkKi  Magher,  and  sent  him 
down. 

Was  bo  sent  hefora  my  lady  ^o«a<t  k:ck  ?— 
lie  was  sent  white  we  were  at  Mrs.  ^co'Sj  and 
hirdd  there. 

Was  there  aoy  aoeoiuit  that  Rolph  hid 
^fditted  the  ftin%  before  Magher  was  hired? 
•^I  cannot  teH;  bottherewftsa  ooarrel  be- 
tween Bolph  and  thegardeoer,  ood  heirasoN 
"deted  to  qifit  it« 

What  time  of  (he  year  did  yoa  go  hade 
tiith  mjriady  to  DonihnoeP-^It  Wsa  abov*oit 
year  we  stayed  la  town. 

Did  Magfaer  act  as  butler  darmglhat  thaoP 
—He  did,  my  lOriL 

Yon  eane  ovor  with  my  hidjrfromEogla&d? 
•-*l  did. 

Yoa  firatoatto  totbo  bOu«e  Of  captahi  Brfi- 
^oo?«Wo  ootto  tfKioto  hNlga. 
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At  wbii  tbit  f — My  ibbtlilf  witt  edl«d  top 
)iitta«iiiijf*1it. 

By  frhomf-^By  Mm.  H^th,  who  tftme 
!»  my  ttiotheei  tootti»  «tid  Mid,  i^  ^NnI** 
gtke,  itMdiiii,  g«t  tt|> ««  80011  afll  yOU  Cfttt,  ^ 
my  lady  is  exceeding  ill. 

To  Mrs.  UeatK, 

Q.  Bovou  remember  that  fact? 

Mrs.  Ui»tk,  No,  my  lord,  there  was  oofocb 
thing  happened,  for  my  lady  never  miaearrted. 

Do  you  remember  that  you  called  up  Mm. 
Briscoe  it  the  niffbt  K<^No,  I  never  lUd  ;  I 
don't  know  what!  should  caN  her  for. 

bid  yott  ever  tell  Mrs*  Briscoe  that  your 
lady  had  miscarried  ^—Not  for  if  1  had,  I 
sboold  have  told  a  false  thing;  and  1  never  lay 
a  night  in  any  bouse  io'  Doblin  but  captaia 
Briscoe's  till  we  came  to  Dunmaine. 

'    To  Mn.  Cole. 
Q.  WereyoQ,  after  thai  thne,  in  my  lady's 
M-chamberf — ^1  was. 
How  soon  after  f->.TIie  next  morning. 

To  Mrs.  Heath. 

Q.  Was  she  in  my  lady's  bed*chamber  the 
pcxt  morning  ? 

Mrs.  Heath.  I  do  not  know  bat  she  might, 
for  my  lady  always  breakfasted  in  her  bed* 
cbamber. 

To  Mrs.  Cek. 

Q,  Who  was  it  that  shewed  to  yoa  that, 
which  yoy  took  to  be  the  abortion  ? 

Mrs.  Cok.  My  mother,  my  k>rd. 

Where  was  Mrs.  Heath  then  ?- rindeed  I 
cannot  tell  whether  she  was  there  or  not 

How  old  were  ydU  when  my  lady  coEme  into 
Ireland  P-^^I  was  either  IS,  14,  or  16, 1  cannot 
remember. 

How  oM  are  yo«  now  ? — ^I  believe  I  am  either 
4ki,or46. 

How  old  were  you  when  at  Duiimaine?— 1 
say,  1  believe  I  was  diher  IS,  14,  or  15, 1 
eannot  recolleot* 

Do  you  remember  how  loAg  my  lord  and 
lady  stayed  in  Dublin  after  they  left  your  ih- 
ther's  hotise,  before  they  went  to  DonmasBer 
o-Not  very  long :  1  cannot  exactly  tdl. 

Did  you  see  them  in  that  time  seldom  or 
0ftenf — I  caoaolteH  how  often. 

To  Mm.  Eeath. 

t2.  tKd  my  hidy  k«ep  her  bed,  (Ar  not,  the 
datjtflerthai  accident  of ih«  saocersf 

Mi^.  Tttaik,  No,  my  lord,  it  never  diMuirbed 
her,  ft^  Ae  w«ft  glad  thtey  Wfere  gone. 

Did  she  te^p  uer  room  the  nett  day  ?-^ 
Mo,  my  IdM. 

T6Mni.'C^. 

Q.  Bid  my  huf^  keep  bar  MOIIi  thh  day 
KftlfrP  ' 

Mrii.  Cak,  She  did,  aiid'fhr  aomii  ^drrs  after. 

tVtk»  tnur  btttfer  wtfcn  you  W6i«  these?— 
One  Rdlph.* 


uk 
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*  After  the  «<iridlitice  fbV  the  plaTfttlff'on  the 
reply  was  dosed,  Mr.  J^ijeviit  Maifsh^itt,  (if 
MmMA  HaH:  the  plaiitiVi  fetHt^a  dm  tltte  of 


tiere  bath  pMiei,  pHunlMr  and  defendant, 
diwcd  theh-  ttvldiMioe  abodt  6  o'tloek  on  Tatto^ 
day  aighi  the  «9d  4f  No^em^r,  and  tbe 
Court  expressed  great  sorprisse  at  ffndfftg  stitf^ 
cMtrad^iMi  between  the  plaintiff  swrd  deAn- 
dant^s  wiinemes;  and  the  Coiart  and  jmy 
being  gt«iK)y  Meued  wiih  this  long  tnal,  acU 
jftomed  ID  B  o'ciodt  on  Thtirsday  morning 
fbHoWNig;  at  which  time  it  was  agreed  by 
phrftftiir  and  defehdant,  that  three  lawyers  <m 
each  sidn  should  speak  to  ftie  matter.  Th% 
conseMfti^  adionmment  was  signed  as  nsnal 
by  the  pliliitlff  and  detodaift,  and  thtir  r«- 
sneeiive  atMriiies,  and  read  rn  open  court. 
And  that  ended  the  10th  day's  «xamhmtion  of 
wiinMee  in  thiseaus^. 


November  24^  1748. 

Tliursday  tmnrning,  half  an  hour  pM  dght 
o'clock,  the  Cmitt  met  according  to  adjonm- 
mebt,  and  the  jnry  being  called  orer,  answered 
to  their  names  respectively. 

C<mrt.  This  day,^tlemen,  hebg  appoiuled 
f»  ct^unsel  on  hou  sides  to  speak  to  this  canse« 
which  has  so  tong  taken  op  the  thne  of  ftilt 
Court,  and  prevented  the  progress  of  other  snils, 
it  is  hoped  yon  wifl  finish  speaking  to  It  this  , 
day. — Mr.  Prime  Serjeant  Malone,  please  tn  * 
begin. 

Sir  Thm^s  fhyJor,  Foreman  tf  the  Jnry. 
My  lords,  my  fellow  jurors  have  directed  m* 
to  know  what  f  hey  are  entitled  to  if  they  find  n 
verdict,  and  hope  the  attornies  on  both  siden 
will  itettle  that  matter. 


M>A^^. 


Mill       »i 
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Arthur  lord  Altham,  from  the  with  and  coditrils 
of  James,  tire  first  earl  of  Angtesea,  to  shew  that 
Arthur  lord  Altham  was  omy  tenant  for  life  ; 
the  counsel  for  the  defendant  having  insisted, 
that  he  was  tenant  in  tail  under  the  said  wflls 
and  codicils;  upon  which  the  wills  knd  codi- 
cils were  in  part  read.— Bnt  the  Couitwere 
pleased  to  interpose,  and  said,  That  this  was 
a  qnestion  of  taw  that  might  require  great 
eonaidefation,  and  wts  <0ot  necessary  to  be  de* 
termined  at  this  time ;  tlie  only  material  poiut 
being,  what  was  the  opinion  of  lord  Altham 
concerning  his  title  ;  that  is,  at  the  time  men- 
tioned by  col.  Wall,  in  his  evidence,  (Wh1dh 
was,'ttiat  he  neter  heard  lord  Altham  had  a 
child  by  my  lady ;  f(Or  in  1735,  couUtel  gatn 
an  opinion  that  he  had  an  estate  teH,  in  f!hn 
nsmahKder  off  the  Angleaea  estitte.  Col.  Wall 
told  my  lord,  tlist  he  conhl  sett  the  rev4mxm  <tf 
the  AngVesea  estate  better  if  he  had  a  son, 
fhr  be  oouM  by  a  fine  bar  his  issue ;  hut  that 
he  conld  tl6X  hmr  the  i«mainder,  not  being  in 
pMSeision :  and  that  he  often  heard  my  imil 
witdi  'he  had  a  Irgltimate  son;  land  that 
he  tord  im  illegitimate  one)  therdfore  whe« 
ther  Arthur  lord  Altham  considered  himself 
as  tenant  in  tail,  or  only  tenant  for  life,  of  the 
Angleaea  escttte,  for,  according  to  his  opinion, 
c6n&ftitig  his  title  in  that  estate,  it  was  his 
inier«btt6  own  or  dhiowa  hisliarbg  a  lawfol 
son.    Former  EdUum. 
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Court.  It- is  Fery  proper. — Call  Mr.  CaM- 
vell  attorney  for  the  plaintiff,  and  Mr.  Thomas 
Borrougbs  attorney  for  tbe  defendant;  and 
tbey  appeared. 

Gi^Dtlemen,  tbe  jury  have  desired  to  know 
what  they  are  entitled  to,  if  they  bring  in  a 
Tsrdict ;   which  the  Court  thinks  right. 

The  respective  attomies  agreed,  thai  each 
man  of  tbejury  should  be  allowed  20s.  a  day  for 
their  attendance,-)-  which  was  to  be  paid  moitiTe- 
]y  by  both  parties,  plaintiff,  and  defendant. 

Mr.  Prime  Serjeant  Malone^  of  counsel  for 
the  defendant.  The  matter  in  question,  my 
.  lords,  has  taken  up  so  much  of  your  lordships' 
time,  and  of  the  gentlemen  of  the  jury,  that  I 
•hall  be  as  concise  as  I  can,  and  hope  to  satisfy 
the  jury,  that  a  verdict  ought  to  be  found  in  fa- 
Tour  or  the  defendant  my  client.  But  if  I 
should Jiappen,  my  lords,  to  touch  upon  aoy 
thing  which  I  formerly  mentioned  (as  this  affair 
has  been  attended  with  such  multiplicity  of 
evidences)  I  would  request  your  lordships^  in* 
dulgence. 

The  single  question,  my  lords,  before  the 
Court  and  tbejury  is,  VVbether  the  lessor  of  the 
plaintiff,  Mr.  James  Annesley,  is,  or  is  not  the 
legitimate  son  of  the  late  Artnur  lord  Altham  P 

The  plaintiff's  counsel  have  very  ingenious- 
ly dressed  out  their  case;  but  when  the  oma- 
nients  are  taken  away,  it  will  I  hope  appear, 
that  the  plaintiff  is  the  natural  and  not  tbe  legi- 
timate son  of  Arthur  late  lord  Altham. 

Mv  lords,  before  I  mroceed  to  the  evidence, 
it  will  be  proper  to  examine  the  condition  and 
circuDOstances  of  the  family  before  the  time 
alleged  for  the  birth  of  the  lessor  of  the  plaintiff. 

Arthur  first  earl  of  Anglesea,  had  issue  ^we 
sons,  James,  his  eldest  son,  Altham  his  second 
son,  Richard,  third  son«  created  lord  Altham, 
Charles  his  fourth  son,  and  Arthur  his  fifth  son. 

On  the  marriage  of  James  in  1699,  a  settle- 
ment was  made  oy  Arthur  the  first  earl,  and 
several  provisions  and  limitations  therein ; 
[which  Mr.  Prime  Serjeant  naentioned.i 

Richard  lonl  Altham  died  in  1701,  leaving 
Arthur  late  lord  Altham,  and  the  present  de- 
fendant. 

James  son  of  earl  Arthur,  levied  fines,  and 
suffered  a  recovery  of  his  estate,  and  on  the 
14th  of  May,  1701,  made  his  will,  wherein  was 
limited  a  remainder  to  Richard  lord  Altliam  for 
life,  remainder  to  his  first  and  every  other  son 
in  tail  male,  with  several  ([emainders  over. 

Subsequent  to  this,  upon  the  death  of  Ri- 
chard lord  Altham,  on  the  9lli  of  December 
1701,  be  made  another  will,  limiting  a  remain- 
der to  Arthur  late  lord  Altham  for  life,  remain- 
der .to  bis  first,  and  every  other  son,  with  se- 
veral remainders  over ;  but  no  manner  of  no- 
tice was  taken  of  tbe  defendant,  who  is  the 
'  second  son  of  lord  Richard,  and  earl  James  the 
tame  day  afiized  a  codicil  thereto. 

f  The  Jury  afterwards  very  charitably  and 
honourably  made  a  present  thereof  to  the  in- 
firmary of  the  Inns  Quay,  Dublin.— ^ee  the 
♦•Trial  at  Bar,"  p.  lor. 
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On  the  lOtb  of  December  1701,  he  iffiie4 
two  codicils  more  to  his  will ;  and  sabseqvcst 
to  all  these,  on  the  second  of  Januaiy,  1701, 
he  aflixed  two  other  codicils  to  his  will ;  lo  that 
there  were  two  wills,  and  six  codicils  with  re* 
spect  to  this  matter. 

And  the  lessor  of  the  plaintiff  presumei  to 
pretend  a  right  to  tbe  estate  of  the  late  lord  Al- 
tham under  the  said  wills  and  codicils. 

Earl  James  bad  issue  James,  John  and  Ar- 
thur, who  were  successively  earls  of  Angleses, 
and  who  all  died  without  issue  male ;  and  had 
the  late  lord  Akham,  who  was  uezt  in  soccet- 
sion  in  point  of  bitfod,  left  a  son,  that  son  would 
have  succeeded  to  the  Altham  and  Aoj^kiea 
estates ;  but  I  believe  it  has  appeared  to  tbe 
satisfaction  of  your  lordships,  and  tbe  gentle- 
men of  the  jury,  by  the  evidence  of  the  ddeo- 
dantytbat  he  letl  no  issue. 

If  tbe  late  lord  Altham  had  bad  a  sob  bj  bif 
lady,  it  would  have  been  a  matter  of  such  ooo- 
sequeuce,  that  son  being  heir  apparent  to  the 
Anglesea  estate  and  title,  that  his  birth  woold 
be  "publicly  known;  and  the  birth  of  mehi 
son  would  be  attended  with  such  notoriety,  thai 
it  conUI  not  be  concealed. 

The  near  relations  of  tbe  family  woald  be 
made  acquainted  therewith  ;  bis  friends,  neigh- 
hours  and  acquaintances,  who  osed  to  viat  hit 
lordship,  must  know  something  of  it;  jetitii 
not  pretended,  that  any  of  these  were  ippriMl 
of  the  late  lord  Altham^s  ever  having  a  son  by 
his  lady :  if  there  was  such  a  son,  stwfa  a  tnai* 
action  would  be  public,  it  could  not  remnn  a 
doubt,  and  it  is  impossible  it  shouM  be  a  leoct 
,to  all  the  world,  except  two  or  three  of  tbt 
meanest  servants;  which  carries  a  pressmp- 
tion  very  near  a  demonstration,  that  tbe  hid 
Altham  never  had  a  son  by  his  lady. 

I  would,  my  lords,  obserre  another  cnrcimi- 
stance  which  must  be  prodigiously  sorprisiaf 
if  there  had  been  sucn  asnn :  it  wainotevca 
intimated,  that  any  of  the  news-papen  pab- 
lished  at  that  time,  ever  menooned  tbe  faiith  4 
an^  such  son ;  -1  believe  it  is  nnnecMiary  to 
iotorm  your  lordshms,  bow  indasttiooi  tbe 
news- writers  are  to  fit!  their  papers  with  pm- 
graphs  on  such  occaskms,  and  especially  vbci 
a  nobleman  is  blessed  widi  an  heir  to  ao  ia^ 
mense  an  estate ;  is  it  not  constantly  inieiiei 
in  the  daily  and. weekly  papers  both  in  thii 
kingdom,  and  England,  The  Udy  of  soch  lase 
was  safely  delivered  of  a  son,  to  tbe  gie^t  J9 
of  that  noble  fanulv  ?  &c.  and  these  latter  ««df 
are  particularly  added  when  any  noUe  h^ 
has  continued  some  considerable  time  viihast 
issue.  And  as  that  was  pret^  much  tbe  ca« 
with  respect  to  the  late  lord  Altham,  it  is  niaBi« 
fest,  his  lordship  never  bad  any  ^^V^^^ 
issue.  I  say,  mv  lords,  if  lord  Altfaa«jy 
been  so  happy  as  io  have  a  son  and  beir,aw°y 
his  family,  who  were  interested  in  the  sococi- 
sion,  cannot  be  supposed  to  be  sttangera  tbcreta; 
it  would  be  the  common  rumour  and  ^iKCW*i 
of  the  whole  neighbourhood,  and  tbe  pnbhcn 
general  would  have  proclaimed  it.  . 
Somt  fitcets, my \k^ has ^mIvA^I^ 


1357] 


and  Richard  Earl  ofAngteiea. 


A.  D.  174S. 


[1358 


plaintiff's  counsel,  on  the  fondness  shelved  by 
lord  Altharo  to  the  leiBorof  the  plaintiff  when  a 
child.  We  see,  my  lords,  very  freqaently, 
how  fond  men  are  of  an  illegitimate  son,  espe- 
cially when  they  have  no  le&^itimate  issue ;  and 
I  believe  some  instances  might  be  shewn,  that 
men  have  sometimes  preferred  their  natural 
issue,  to  eheir  lawful  children;  so  that  I  say, 
the  fondness  of  the  late  lord  Altham  can  have 
no  weisrht  to  support  the  pretensions  of  the 
lessor  of  the  plaintiff;  for  if  a  man  should  have 
a  bastard  by  a  servant  maid,  is  it  not  natural  for 
him  to  take  care  of  bis  ofl^pring  P 

The  lessor  of  the  plaintiff  has  endeavoured  to 
fish  op  circumstance$,yet  has  failed  in  proving 
bis  birth ;  and  the  foundation  being  sapped,  the 
superstructure  will  consequently  fall. 

He  began  with  endeavouring  to^prove  lady 
Altham  a  woman  likely  to  have  children,  and 
that  she  had  two  miscarpages  and  a  real  birth 
in  one  year.  ^  1  believe, 'rojr  lords,  the  gentle- 
men of  the  jury,  from  their  own  attention  to 
the  occurrences  in  life,  will  observe  how  im- 
probable, nay  even  impossible  it  is,  for  a  woman 
to  miscarry  twice,  at  times  so  very  distant,  and 
in  the  space  of  that  very  year  to  be  brought  to 
bed  of  a  son .  This  shews  how  the  lessor  of  the 
plaintiff  has  overshot  himself,  and  has  quite 
overturned  the  credibility  of  his  pretensions. 

It  is  agreed,  my  lords,  that  the  late  lord  Al« 
tham  and  his  lady  were  married  in  1706 ;  that 
they  afllerwards  parted  in  1709,  and  that  about 
1713  they  were  reconciled,  and  lady  Altham 
came  into  Ireland  ;  the  falling  out  on  account 
of  Mr.  Palliser,  and  the  separation  thereupon 
was  publicly  known  in  the  neighbourhood. 
The  circumstances  of  their  reconciliation  afler 
the  separation  of  four  years,  would  call  in  ge- 
neral un  the  attention  of  the  family,  and  the 
curiositjr  of  the  people ;  so  that  if  a  child  was 
born  to  inherit  that  estate,  it  must  have  neces- 
sarily engaged  the  attention  of  the  family  ;  it 
Would  have  engaged  the  attention  of  the  whole 
kingdom  ;  and  if  this  has  not  appeared  with  the 
utmost  clearness,  it  carries  with  it  the  strongest 
presumption  a^^ainst  the  plaintiff.  My  lords, 
a  fact  of  such  importance  that  appears  in  the 
least  doubtful,  must  be  false ; .  because,  if  true, 
it  would  have  been  evident  and  notorious  beyond 
the  reach  of  a  doubt. 

My  lords,  two  ladies  are  produced  as  evi- 
dence for  the  plaintiff,  Mrs.  Cble  and  Miss 
Briscoe,  whereon  a  good  deal  of  stress  is  laid, 
with  respect  to  the  period  of  time  that  lady  Al- 
tham went  to  Dnnmaine  after  the  reconciliation. 
Mrs.  Cole  said.  That  lady  Altham  came  to  Ire- 
land in  1713,  and  stayed  at  her  father's  house 
for  some  time ;  from  thence  went  to  lodge  at 
Vice'Sy  and  from  Vice's  went  to  Dnnmaine. 
This,  I  say,  is  made  use  of  to  lessen  the  evi- 
dence of  Mrs.  Heath,  who  said,  that  lady  Al- 
tham went  directly  to  Dnnmaine  from  capt. 
Briscoe's  house,  and  therein  diss\greed  with 
the  evidence  of  Mrs.  Cole. 

It  most  be  presumed,  that  if  lady  Altham 
went  to  Vice's  before  she  went  to  the  couu- 
try.   Miss   Briscoe  wo^jld  have  fisited    her, 


which  she  nor  Mrs.  Cole  does  not  remember; . 
want  of  memory  in  that  particular  lessens  their 
credit  in  others.  And  indeed  I  think  it  very 
improbable,  that  lady  Altham  would  have 
changed  her  1odgi[igs  from  Briscoe's  house  to 
Vice's  for  such  a  short  space  of  time,  and  so 
idle  a  reason  as  is  suggested ;  and  this  circum- 
stance should  in  a  great  measure  take  away 
the  force  of  Mrs.  Cole  and  Miss  Briscoe's  evi-' 
dence. 

If  may  be  reasonably  supposed,  my  Iords» 
that  after  the  pretended  reconciliation,  some  of 
my  lord  Altbam's  relations  (as  I  observed  be- 
fore) would  pay  her  ladyship  some  of  the  or- 
dinary honours  due  on  such  an  occasion,  some 
of  the  family  would  have  been  entertained, 
son\f  of  them  would  have  been  invited,  some  of 
them  would  have  visited  her^  or  would  have 
taken  leave  of  her  when  she  went  to  the  conn- 
tty ;  and  as  Bliss  Brisscoe  or  Mrs.  Cole  had 
never  mentioned  any  of  these  circumstances, 
their  testimony  is  not  much  to  be  relied  on ;  so 
that  in  this  case,  what  Mrs.  Cole  said  in  favour 
of  the  plaintiff,  and  the  evidence  of  Mrs.  Heath 
in  behalf  of  the  defendant,  deserve  to  be  very 
well  considered  by  the  gentlemen  of  the  jury . 

My  lords,  1  believe  the  gentlemen  of  thejury 
on  their  notes  remember,  that  Mrs.  Cole  first 
swore  she  was  12  or  13  years  old  at  the  time  of 
the  pretended  miscarriage,  and  afterwards  said 
she  was  15  years  old  ;  a  girl  of  12  cannot  be 
supposed  to  take  notice  of  such  minute  circum- 
stances,  in  relation  to  the  miscarriage,  for  such 
things  could  not  make  an  impression  at  that 
age ;  it  was  indeed  prudent  of  Mrs.  Cote,  to 
have  afterwards  added  two  years,  to  the  best  of 
her  remembrance.  As  Mrs.  Heath  was  con- 
stantly with  lady  Altharo,  she  could  not  forget 
such  remarkable  clrcomstances  as  Mrs.  Cole 
mentioned. 

Mrs.  Heath  was  then  in  the  bloom  of  life, 
about  the  age  of  35  years,  when  all  the  human ' 
faculties  are  in  full  vigour ;  and  surely  it  is 
natural  to  believe,  that  a  person  can  remember 
transactions  at  that  age,  when  the  judgment  is 
ripe,  and  the  memory  more  susceptible  of  re- 
tention, than  at  the  age  of  12  or  13  years,  as 
Mrs.  Cole  says  she  then  was  ;  so  that  I  appeal 
to  the  common  sense  of  mankind,  whether  the 
evidence  of  Mrs.  Cole,  or  Mrs.  Heath  should 
prevail.'  Mrs.  Cole,  I  think,  said,  that  lady 
Altham  lodged  at  her  father's  house  six  weeks; 
Mrs.  Heath  mentioned  only  three  weeks;  one 
was  a  child,  and  the  other  a  woman  grown :  U 
was  impossible  that  Mrs.  Heath  could  be  mis- 
taken, but  Mrs.  Cole  was  liable  to  be  mistaken.' 

Therefore  in  my  humble  apprehension,  and 
I  hope  your  lordships  and  the  jury  will  be  of 
the  same  opinion,  the  evidence  of  Mrs.  Cole 
can  have  no  great  weight. 

The  first  miscarrii^,  my  lords,  according  to 
Mrs.  Cole's  account,  was  in  April,  May,  or* 
June,  1714;  she  is  not  certain  in  which  of 
these  months  it  happened ;  it  seems  a  dream 
to  her,  and  not  a  reality ;  yet  she  pretends  to 
have  heard  it  from  Mrs.  Heath ;  but  herein, 
I  appreheud,  she  cannot  receive  credit. 
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Tbe  circainttancas  whicli  Mr^  Cplf  mmi- 
tioD«jl,  of  awakinijr  her  motber  at  Qiip^t  by 
Mrs.  Haaiby  thould  be  considered,  and  that 
mrf.  Cole  was  not  the  person  who  wes  awaked 
or  called  ap.  And  as  to  what  she  says,  that 
her  mother  shewed  her  the  abortion  the  neiit 
moroing ;  it  oannot  be  supposed,  that  a  girl  ef 
IS  years  old  oooid  know  what  ao  fthortion  was, 
or  what  the  word  meant,  which  most  be  pre- 
sumed to  have  been  lately  put  into  her  mootb, 
by  comparing  what  she  has  lately  heard,  with 
saber  incidents,  in  order  to  be  made  a  story ; 
therefore  1  say,  it  carries  with  it  the  steongest 
presumption,  that  this  must  arise  from  some 
Ute  discourses,  adding  thereto  a  ieint  remem- 
bvanoe,  and  meotionuig  some  circamstaqees 
that  happened  99  years  ago,  whereby  ahe  hse 
perstwded  herself  that  these  things  are  true, 
which  are  the  mere  effects  of  her  own  brain ; 
and  thus  Mrs.  Cole  is  made  to  say,  what  she 
has  offered  in  e?idenoe. 

fliy  lords,  BIrs.  Cole  in  this  respect  is  but  a 
single  witness,  and  is  contradicted  by  Mrs. 
Heath  and  Rolpb,  to  whom  she  appeals*  and 
who,  she  owns,  were  servants  ip  the  bouse. 
And  surely,  if  lady  Altham  had  miscarried,  it 
must  certainly  be  supposed  that  Mrs.  Bealh, 
her  ladyship's  woman,  weuld  be  privy  thereto; 
and  as  she  never  knew  any  thing  pf  that  mat- 
ter, and  there  is  not  a  single  iostance  offered  to 
prove  it  but  the  memory  of  a  young  girl,  which 
IS  but  little  to  be  reljed  on,  it  is  plaio,  that  no 
aiich  pretended  miscarifage  ever  ha[)i)ened. 

Catherine  H^Cormick,  a  woman  in  low  cir- 
Cfunstances,  is  (iroduced  tp  prove  a  second 
miscarriage;  a  cnild  proves  the  first,  and  a  ser- 
Taot  Quuil  who  lived  at  Vice's  is  nowpre- 
ten4ed  U>  psove  a  ascond  miscarriage. 

H'CormiGk  swears,  lady  Altham  came  to 
town  to  Vice's  about  the  latter  end  of  May,  or 
bmnning  of  June  UlA,  nnd  idmut  six  weeks 
afUr  miscarried,  which  must  be  near,  or  aboiM 
the  month  of  August.  Cole's  and  M*Cormick's 
accounts  are  inconsistent,  and  as  both,  my  lords, 
are  in^ioasible  to  be  believed,  it  brings  a  dlsre* 
pute  on  one  or  other  of  the  witnesses ;  so  that 
as  one  cannot  tell  which  to  believe,  iberacan 
be  no  dependence  on  the  testimony  of  either. 
Both  Mrs.  Briscoe  and  Mrs.  Cole  swear,  tliey 
saw  lady  Altham  in  Dublin  in  August  ^7H, 
and  that  tbe^  never  heard  of  a  second  miscar- 
ri^e ;  and,  as  they  sajr,  they  fre^joently  visited 
lady  Altham,  she  could  not  miscarry  without 
their  knowledge.  M'Cormick  said,  one  Law- 
lor,  a  midwife,  attended  lady  AlUmm,  and  tha^ 
she  prevented  the  seimliog  for  Mrs.  Lucas,  who 
was  tlie  midwife  called  for ;  and  that  it  was 
Mrs.  Heath  informed  her  of  the  second  pus* 
carriage.  It  seems  very  odd  and  ai^urd,  thai 
Mrs.  Lucas  should  be  mentioned  to  be  sent  tor, 
and  not  one  word-of  Lawlor,  yet  tliat  La)iik>r 
should  be  the  f^rson  brought  to  attend  csi  tbat 
occasion. 

Theapoount  Mrs.  Beatb  gives  of  Mrs.  Lucas 
beipg  intended.to.be  seutibr,  is  very  coo$ii»tent; 
but  this  seems  imjiKOved  by  the  ingenuity  of  the 
vonductoQif  ibat  the  said  misoarrlage  should 


like  a  madness  be  btown  over,  and  thttts 
Briscoes  should  know  notbiag  of  it- 
Mrs,  Alice  Ba^es^  my  lordsyisastiasgirti 
the  second  miscamsge  at  Vice's:  ihenji, 
that  10  two  months  aner  l^dy  Alihsoi's  consf 
to  Vice's,  she  was  visibly  with  child,  sod  tint 
ahe  clapped  her  hand  on  her  ladyihip'i  \k 
belly.  This  is  very  improhabie ;  or  tbtt  loii 
Altham  should  say  to  her,  Bv  God,  AIlj, 
Moll's  with  child ;  and  though  she  vsold  en- 
deavour to  prove  her  ladyship's  pregDSDCj  bj 
the  manner  she  pretends  iord  Altbani  spoke  m 
familiarly  to  Immt,  yet>  in  my  hmnlde  ifpn- 
MoiHOOt  it  destroys  her  credit* 

If  loitt  Attham  gloried  in  her  IsdyaUp'ilig 
belly,  it  is  astoniAing  that  it  should  sot  is 
known  to  all  his  acquaintance  and  idalim) 
fo^  if  he  spokr  with  so  much  ireedoia  to  Nn. 
Bates,  it  must  be  supposed,  be  woaM  ksrs 
published  it  to  all  the  world.  Bst^  w^  ^ 
published  it  in  the  iiimil  J  of  the  Briscpcp,  asd 
they  say,  tboy  kpei)^  nothing  of  it 

Bates  said,  th^at  lady  AJiham  was  liigvitlt 
child  in  Noirember  at  Vice's.  M^Connicksim, 
when  she  observed  lady  AUbam  witb  child,  it 
was  about  Christmas ;  and  as  these  eridenm 
vary  in  sueh  a  manner,  it  should  take  mj 
the  force  of  their  evidence. 

I  am  now,  my  h>rds  and  gpeotleinefl,  cm^ 
to  the  period  or  time  wherein  the  suppovd 
birth  of  the  lessor  of  the  plaintiff'  is  said  tt>  bus 
happened,  which  was  either  tbebUtereod</ 
April,  or  beginning  ef  May  17 15,  areipsrh^Ua 
s^ra  for  two  miscarriageoy  and  the  birt|i  of  t 
child  in  one  year. 

To  prove  which,  Mr»  tieonis  Redisoiids  ii 
the  first  person  prodooed«  who,  by  bit  ota 
confession,  wjss  a  stable  Boy ;  aod  thatistJM 
best  description  of  him :  trot  bis  evidenee  ii 
falsified  by  himself:  be  tells  you  that  beam 
to  lord  Ajtham's  service  about  33  years  afp, 
which  was  before  the  reconciUation  of  bis  lord* 
ship  to  his  lady,  and  that  be  oootinoed  io  tbe«r- 
vice  for  three  years  ;  if  he  is  right  in  this,  hi 
must  bare  led  the  service  beCore  the  time  ^^ 
pretended  birth. 

My  lords,  it  apj^ears  tbat  lord  Akban  veit 
to  live  at  Donmaine  in  1711,  yet  Bedoiwdi 
must  be  in  the  service,  as  be  says,  io  1710* 
This  point  seems  to  be  carried  by  the  gode- 
nMm  a  little  toio  far;  they  bare  aettied  tbnr 
witness  In  the  service  five  yean  aotcccdnt 
to  the  birth ;  and  as  he  lived  but  abont  dine 
years  in  loni  Altham's  service,  he  cmMt^ 
have  known  tjbe  transactions  of  the  soppw^ 
birth.  How  little  stress  is  to  be  laid  oo  the 
witness  is  rery  plain.  Indeed  his  veiy  ap^ 
aoce  creatf?]  a  strong  prejudice  to  bis  di«d- 
Tantage,  mid  that  prejudice  is  well  justified  ty 

the  iaconsistency  of  his  evidence. 

He  said,  that  he  knew  Rolph  wJb  the 
familfy  in  his  timo;  ei4  b«  reweaibeKS  "J 
other  circumstance  m  reliitioo  to  biiBt  "f 
that  he  was  about  the  cejiar:  ^And  be  dWaet 
remember  any  <enraat,  hot  that  (W«* 
Meagher  wasimtl^r  at  the  lime  of  the  hs^* 
and  yet  it  appesra  tkiX  Akagber  flpme  setitft 
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tbe  sertice  imtil  aff%er  the  time  of  the  pretended 
bkth.  It  19  pretty  retnarkftble,  that  all  tbe 
other  defendant's  witnesses  know  nothing^  of 
Rolph'a  bein^  in  tbe  family ;  but  thev  fix  on 
dnrles  Meagher  as  a  prelude  to  the  play. 

Mary  Doyle,  my  lords,  is  the  next  eridence 
ifl  itrpport  of  this  pretended  birth.  She  i^as  a 
dMOiber  maid  in  the  family ;  and  about  38  or 
99  years  ago  she  came  into  the  service,  and 
ifMne  a  very  short  stay  therein;  she  was 
neter  in  the  family  before,  and  never  came 
into  Itdv  AHham's  chamber  before  the  time  of 
the  btrth ;  yet  she  is  so  lucky  to  come  there 
at  that  critical  junctare.  She  could  not  re- 
member of  any  person  beinup  there,  except 
madam  Butler  of  Koss,  Elesnor  Murphy,  the 
midwife,  and  herself. — But  Mrs.  ffealh  was 
there  some  time  afterwards,  yet  Eleanor  Mor- 
pliy  coofd  not  remember  of  any  person  being; 
10  tbe  room  when  lady  Akham  was  hrooght  to 
bed,  except  Mrs.  Heath.  When  an  afiair,  my 
lords,  is  ushered  in  after  this  manner,  and  the 
eridence  an  absolute  stranger  to  other  circum  • 
slaaoes  (which  are  to  be  known  by  the  rest  of 
the  witnesses  ;)  this  1  apprehend  must  greatly 
tend  to  have  overturned  the  credit  of  their 
testimony. 

Can  it  be  snpposed,  mj  lords,  that  a  child 
born  to  all  those  hononre  should  only  be  known 
to  a  chamber-maid  and  an  under  laundry-maid 
(Eleanor  Mnrphy)  ?  If  they  were  In  the  ser- 
vice (which  I  must  own  I  cannot  prevail  on 
myself  to  believe)  it  nMst  be  after  the  time 
fiited  tor  the  8ttp|Msed  birth,  and  by  the  mean- 
ness of  their  stations  it  can  scarce  be  presnased 
they  wouM  have  heen  employed  about  the 
birni.  My  lords,  it  is  demonsnrable  from  their 
own  sbewmg,  that  one  or  the  other  of  them  Is 
peijured  ;  for  Mary  Doyle  said  she  was  in  the 
aervice  before  Eleanor  Murphy,  and  Murphy 
said  that  Doyle  was  in  the  service  before  her. 
It  seems  they  both  forgot  their  lessons ;  and 
llary  Doyle  being  interrogated  last  day,  said 
first,  that  Eleanor  Marphy  was  in  lord  Al- 
tfaam'a  service  before  her,  and  allerwards  said 
she  could  not  tell  if  Eleanor  Marphy  was  in 
the  service  before  her  time.  These,  my  lords, 
are  oontradictiona  not  to  be  reooociled,  and 
ihoald  induce  a  disbelief  of  both  theh-  evidence. 

I  OBttst  now  observe  to  yotv  lordsbipa,  how 
Eleanor  Murphy  contradicts  herself  m  point 
ef  titne  as  |o  the  eclipse,  which  happened  the 
99d  of  AprH  in  the  year  1715  ;  it  was  a  very 
memorable  thing,  and  she  sud  that  she  was  at 
that  time  at  captain  Batler^s  at  Ross ;  if  she 
■wore  true  she  roost  have  hem  in  Donmaine  at 
that  time,  it  being  about  that-  period  of  time 
that  the  lessor  of  the  plaintiff  hae  fixed  his 
birth.  And  another  contradiction  arlees  from 
lier  testimony,  that  she  said  she  trai  in  Dan- 
maioe  three  months  before  the  birth  (which 
was  ID  April  or  May,  as  pittended ;)  yet  firom 
her  evm  admission  she  waa  ih  Ross  th^  S?d  of 
April,  and  came  (as  she  mya)  to  lord  Altham's 
•errtee  the  day  follewing.  This  is  as  enoally 
kMonaiatent  as  the  reat  $  and,  my  lords,  to 
tonsider  her  teatimopv  in  aaoiher  remct;  if 
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she  came  to  the  service  Ae  day  after  the 
eclipse,  and  was  in  tbe  service  three  months 
before  the  birth,  the  child  must  be  born  in  tbe 
moDth  of  July.  From  circumstances  only 
persons  sometimes  can  be  proved  perjured; 
btrt  it  is  plain  they  'were  at  a  loss  and  could  not 
make  aR  ptrts  of  the  machine  to  han&f  together. 
As  a  proof  hereof,  let  us  consider  bow  Mary 
Doyle  swears  that  major  Fitzgerald  came  to 
Dunmaine  the  day  af^er  the  birth,  and  lay* 
there  that  night :  He  swore  be  came  to  Dun^* 
malne  in  tbe  month  of  September,  the  day 
after  the  child  was  horn,  but  did  not  continue 
there ;  for  that  he  went  to  Ross  that  night. 
Mr.  Fitx^rald  gate  very  particular  reasons 
for  his  being  at  Dunmaine  that  month ;  ^that 
the  harvest  was  over,  and  that  people  at  that 
time  generally  pay  their  half  years  rent :  And 
he  gave  an  account  how  he  was  invited  by 
lord  Altbam ;  anti  that  the  child  was  shewii 
to  him,  and  he  gave  the  nurse  half^  guinea* 
Surely,  my  lords,  if  is  incredihie  that  lady 
Aftham  could  have  a  dhild  in  May  and  anotbo^ 
in  September  following. 

I  humbly  conceive,  my  lords,  that  majof 
'Fitzgerald,  from  his  education  and  character, 
must  be  presumed  to  be  believed  before  Doyld 
or  Mnrphy  ;  or  if  their  evidence  be  regarded, 
consequently  what  Mr.  Fitzgerald  swore 
cannot  be  true.  As  for  my  part,  I  would  not 
give  op  the  major  to  them  in  point  of  credit. 

He  tells  you  how  he  was  attacked,  and  how 
he  defended  himself  and  recovered  his  house. 
He  appears  to  be  a  gentleman  of  figure  and 
reputation,  and  therefore  his  testimony  ought 
to  he  relied  on  preforably  to  theirs :  but  as  it 
is  impossible  both  stories  should  be  true,  it 
must  oriog  an  impntation  on  tbe  cause ;  aod, 
my  lords,  it  is  hsmbljr  presumed  that  by  the 
several  contnulictions  arising  from  the  evidence 
in  behalf  of  the  lessor  of  the  plaintiff,  that  in 
order  to  entitle  him  to  ic  verdict  it  is  essentiall]^ 
raqnisite  on  him  to  ascertain  a  more^  positive, 
dislinet,  and  creditable  account  of  his  birth. 

My  lords,  I  must  take  notice  to  your  lord- 
ships to  what  dHBcuities  the  plaintiff  was  drove, 
in  point  of  evidence.  Th^re  has  not  been  e 
single  person  of  credit  near  Ross,  nor  a  free* 
holder  of  10/.  a  year  about  that  place,  pro- 
duced to  prove  his  birth,  though  Dunmaine 
lies  within  three  miles  of  Ross,  (a  town  of 
great  trade  and  business,)  and  though  lord 
Altham  had  a  considerable  estate  there ;  and 
this  is  attended  with  another  circumstance, 
that  tbe  plaintiff's  birth  was  not  registered 
in  the  perish  where  he  is  preteoded  to  b^ 
born.  And  though  it  is  said  that  there  were 
pubfie  rejoicings  in  Dunmaine  for  his  birth» 
yet  we  find  no  gentleman  in  that  part  of  tbe 
country  knew  any  thing  of  it,  nor  is  there  any 
person  above  tbe  degree  of  a  servant  nroduced 
Id  give  any  acoonnt  of  his  birth.  Why  has 
not  the  plaintiff  produced  better  evidence? 
Every  thing  is  to  be  proved  by  the  best 
testimony  it  will  admit  of.  The  fact  might 
well  admit  better  evidence,  but  tbe  cause  wiU 
mrtaffordit; 
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I  •ball  next  make  ^me  obeerratioiMif  my 
lords,  on  tbe  appointing  Joan  Landy  to  be 
nurse  for  this  pretended  child.  It  is  said  tbe 
child  remained  witli  ber  fourteen  or  tifleen 
months ;  ber  name  was  gif en.  in  to  tbe  de- 
fendant's counsel  to  be  examined  as  one  of  the 
witnesses  for  tbe  plaintiff:  Why  is  not  she 
produced  P   The  gentlemen  of  the  other  side 

Eromised  from  day  to  day  that  we  should  see 
er  examined  ;  and  we  expected  that  accord- 
ingly she  was  to  bare  wound  up  tbe  bottom. 
Sbe  could  not  shelter  bersdf  by  saving  she 
was  only  three  months  in  the  service :  Either 
the  consoiousness  that  she  ceuld  not  swear 
that  lady  Altbam  had  a  child,  or  that  her  infir- 
mity would  not  admit  her  to  have  art  enough 
to  disguise,  prevented  tbe  plaintiff  from  exa- 
mining ber. 

The  plaintiff's  oonnsely  my  lords,  being 
pressed  ny  the  defendant's  counsel  to  •prodoce 
ner,  have  made  an  ingenious  apology  forher^ 
that  she  is  an  infirm  old  woman ;  but  thii'can* 
not  be  tlie  reason.  However  weak  she  is,  she 
must  still  speak  truth ;  she  was  longer  isoover- 
aant  in  the  affairs  of  the  lamily,  than  either 
Doyle  or  Murphy,  consequently  it  induces  a 
strong  presumption  of  the  iNtdness  <ef  tbe 
cause.  There  must  be  some  contrivanoa  in 
giving  ber  name  amon^  the  list  of  evidences, 
and  afterwards  in  omitting  to  examine  her.— I 
■ay  therefore,  my  lords,  it  is  plain,  that  the 

{plaintiff  apprehended  truth  would  force  its  way, 
f  Landy  had  been  examined  ;  sbe  must  know 
whether  she  had  a  bastard  by  lord  Altbam,  or 
whetlier  she  nursed  any  child  for  him ;  and  as 
I  am  informed  that  she  is  in  town,  and  per* 
baps  in  court,  it  must  have  the  strongest 
impression  on  the  mind  of  every  nan,  that 
the  whole  afiair  on  the  part  of  the  plaintiff,  is  a 
mere  fiction,  since  he  avoids  tlie  examination 
of  a  person  who  must  be  best  apprized  cf  the 
whole  transaction. 

And  here,  my  lords,  I  should  take  notice  to 
your  lordships,  and  tbe  gentlemen  of  the  jury, 
that  Mary  Doyle  swore  that  Joan  Landy  was 
married  to  one  M'Cormick,  before  the  birth  of 
the  lessor.of  the  plaintiff;  and  that  they  lived 
in  the  Unds  of  Dunmaine;  though  all  the 
other  witnesseasay,  they  were  not  married  till 
ufker  tbe  separation  of  my  lord  and  lady  at 
Dunmaine,  which  was  along  time  after  the 
lessor  of  .the  plaintiff  is  supposed  to  be  bom ; 
and  this  likewise  shews  the  improbability  of 
the  plaintiff's  st^ry. 

Joan  Landy  must  be  with^ihild,  it  is  true,  to 
qualify  her  to  be  a  nnrae ;  and  it  appears  she 
was  unmarried  at  the  time  of  nulling  the 
child,  and  her  child  must  be  a  year  older  tbaq 
lady  Altbam's  pr^nded  child. 

If  lady  Altbam  had  a  child,  my  lords,  it  is 
extremely  surprismg  that  so  JittGe  care  should 
be  taken  of  it,  as  to  give  it  into  the  care  of 
Joan  Landy  to  be  nursed,  who  was  scarce 
4;haste  enough  (if  I  am  rightly  instructed)  to 
confine  herself  to  one  person;  nobody  can 
tell  what  disorders  slie  might  contract :  for 
Ahese  rea8009|  firom  the  apprehension  of  luch 
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dangers,  it  is  veiy  iraprohsble  lady  Akbai 
would  have  cutruated  her  child  to  sack  a 
nurse. 

There  are  other  reasons,  my  lords,  which 
must  weigh  greatly  with  your  lordships,  asd 
the  gentlemen  of  the  jury.  It  is  proved  thtf 
hidy  Altbam  ausaeded  Joan  Landy  ta  be  with 
child  by  my  h»rfl,  and  therefore  turned  her  sol 
of  the  boose  on  that  aocount ;  is  it  pemdiiela 
think,  that  this  person  to  wluch  lady  Ahbssi 
had  so  great  a  disgust  and  aversiooy  shoaM  bs 
the  very  person  she  should  think  prsper  la  fx 
on  for  the  nursing  her  aon  and  hnu  f  And  eas 
it  enter  into  the  mind  of  man,  that  lord  Al- 
tham,  who  never  belbre  had  a  chiM  by  hii 
lady,  and  could  not  well  expect  lo  have  nMsy 
more,  should  consent  that  thia  only  child  af 
the  fomily,  bom  to  such  high  honour  sad  ica- 
ineose  estate,  abouki  be  aent  to  such  a  crs^ 
ture  as  Landy  was,  and  be  nursed  in  anm 
cottier^a  cabbin  r  It  ia  unusual  with  gcnllcBa 
of  tbe  country  to  send  their  only  ehiU  la  bs 
nursed  abroad,  and  especially  when  there  ais 
conveniencea  for  that  pnrpooe  at  home;  aaia 
Landy 'scotts^,  itappeandto  beacsbUsif 
the  meanest  kind. 

It  is  natural  to  suppose,  my  lords,  Ibat  if 
hud  Altbam  had  a  Iqptimate  aon,  be  wesM 
not  he  admitted  to  be  nursed  abroad,  prepcr 
peiaons  would  have  beeo  appcitnled  to  sitcad 
the  chiU  at  home  ;  and  the  tendcraesa  of  Wj 
Altbam  for  her  obiM,  would  ao  strongly  oto^ 
flow  in  her,  that  ahe  caukl  not  boar  having  hiai 
out  of  hor  sight,  and  lord  AlthMs's  ialerMt,  ai 
woU  as  his  fondness,  would  mflnenos  bin  Is 
have  the  cbiki  alwaya  under  his  eye. 

But  to  gloas  over  this  fiedoB,  aod  gift  it  Iha 
appearance  of  a  reality,  Ibis  oabbin  ia  la  ha 
dreesad  up ;  and  Murphy  adds  a  third  laaa  It 
the  cottage,  and  this  raom  is  dadBsd  and  sna^ 
mettled  for  the  nnrsoi^  of  the  child ;  bat  tha 
other  witnesses  oontndict  Mnrphy,  and  afinSf 
that  thora  vraa  not  a  third  room  added. 

Murphy  said,  that  about  three  weeks  sfier 
the  bHrth  of  the  child,  it  was  sent  ta  be  aamd 
in  thia  new-made  room,  a  habitation  txtnmdf 
improper  for  a  tender  infant,  bora  to  each  h^' 
nour  and  such  an  estate,  and  whose  prtscna- 
tioo  must  at  that  time  have  been  bis  paiest^ 
MO.    Theficaonistooimpiabahlaia 

credit 
My  lords,  one  Bartholomew  Furieaf  aMH 
tions,  that  three  weeks  beforo  the  chdd  wai 
born,  boanplied  laosder  to  get  the  ournsf « 
thochiki  for  his  wife ;  by  the  plaintiff' •  c«i- 
denee,  in  abontsix  weeks  after  this  sppliniias, 
the  chiki  was  aent  to  Landy's;  aiid  ihsd|(h 
thk  man  waa  wi^l  reconunended,  and  had  iW 
character  of  an  honeal  man,  yet  hai  wife  «ai 
eefurody  aoda  kilohaD-weneb binder sa  ill »* 
puts  (aaappaarodan  ofidence)  with  tha  SNaacit 
of  Iho  aervanta,  mm  nroforro^  to  Farfiai^ 
wife.  Butthia  ia  vamiabed  over  by  a  aaddn 
indisposition^  la  occasion  ber  milk  not  i»  » 
wholesoQM;  and  doctor  Brown,  wbo  vaa  ■" 
to  have  exaoiiocd  imrauiki  happeMiav  ^ 
la  be  Uvingk 
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If  ft  MnoB  had  bmbj  driUhnao,  mad  ww 
w$hau&we  Fooor in  bit  iMiiw,  and  the  mming 
a  child  at  home  was  attended  with  inoonva- 
niaDoety  tbia  might  be  aadgned  as  a  rtaaon  Ibr 
■ending  the  ehild  abroad.  Bat  that  oonM  net 
be  the  lord  Altbam'a  caae,  he  had  a  hurge 
eonntrjr-boaae,  and  a  nmnber  of  aervania ;  it 
H  fery  improbable^  that  he  should  aend  his  only 
aott  and  heir  ont  of  bis  own  house. 

The  plaintiff,  my  lords,  to  make  hia  prdoi- 
aiona  the  more  plansibley  has  produoad  Philip 
Breen  and  some  other  witnesaaa  who  said  there 
were  grsat  rejoicmga  and  bonfirca  oMMle  tor  the 
birth  of  the  child ;  and  that  there  was  a  great 
christening,  and  li(|oor  given  in  abmidance  to 
the  aenrants  on  that  oocasion.  If  there  were 
any  snch  rejoicings,  they  would  have  been 
public,  and  other  serranls  must  have  seen 
them ;  but  this,  it  seems,  was  intended  to  be 
OMoealed  from  all  the  other  serrants,  and  the 
rest  of  mankind,  except  the  witnesses  who  now 
andeaToor  to  pro? e  it. 

The  grof  e,  near  lord  AHhamli  house,  was  an 
odd  nhioe  for  a  bonfire  for  public  rejoicings ;  if 
thenre  was  made  without  the  grore,  the  ncigh^ 
boors  must  hate  aeen  it;  but  the  whole  mattar 
ia  blended  with  such  inconsistences,  that  it 
must  appear  an  odd  jumbled  story. 

My  ionls,  I  most  now  b^  tare  to  make 
name  obaer? atkma,  to  ahew  your  lordshipa  and 
the  gentleotten  of  the  jury,  that  the  proof  in 
point  of  credibility  is  eo  the  side  of  the  defen- 
dant, the  earl  of  Angleaea,  and  that  if  lord  Al- 
tham  had  a  child  at  the  time  pretended  by  the 
eridenceto  be  bom,  Jean  Landy  and  not  lady 
Altham  must  be  the  mother. 

As  this  extraordinary  case,  my  Ionls,  roHs  on 
the  birth  of  the  lessor  of  the  plaintiff,  I  shall 
consider  some  of  of  the  defendant's  ptoofs, 
and  ahall  firat  take  notice  of  Mrs.  Heath,  who 
waalady  Altham'a  woman,  and  lived  with  her 
tin  her  death;  ahe  swears  positifely,  that  her 
ladyship  never  had  a  child  while  she  waa  in 
her  senrice,  and  never  heard  till  faitely  that  lady 
Althanl  ever  had  a  chikl.  She  came  to  Iretend 
in  1713,  and  went  from  Dublin  with  her  lady- 
ahip  to  Dunmaine  the  Christmas-eve  after  her 
coming  over,  and  lived  with  her  till  her  death, 
and  never  was  abaent  one  week  from  hw:  ao 
that  it  waa  impassible  for  lady  Altham  to  have 
n  child  without  her  knowledge ;  yet  she  says, 
ahe  never  observed  any  aigna  of  mnr  ladyship's 
pregnancy ;  and  nobody  can  be  aupposed  to 
know  the  cireumstancea  of  the  family  belter 
than  she. 

Rolph  swore  that  laiy  Altham  never  had  a 
child,  nor  ever  miacarried.    Dwyer,  my  lord's 

Entleman,  awears  the  aame,  and  the^  must 
ve  known  it,  if  any  such  had  been,  mr  they 
were  the  principal  pefaanawho  wereaervaots 
m  the  fiunily :  ao  that,  1  say,  Mrs.  Heslh's 
tsatimony  ia  atrongly  oonHrmed  by  their  evi- 


My  laeda,  I  would  aubnut  to  your  lerdshipa, 
mid  to  the  memory  of  the  gentlemen  of  the 
jury,  that  the  gentlemen  of  that  part  of  the 
•onntry,  awaar  they  bcfiava  that  lady  Altham 


never  had  a  child,  thal*ti»y  never  heard  till 
lately  that  her  ha^f  ship  had  a  child ;  and  that 
if  ahe  had  had  a*  chiM,  liwy  ibusl  have  heard 
of  it ;  aad  the  reaaan  of  the  thing  plaiol)r 


speaka,  that  the  fhet,  If  true,  must  have  bean 
publicly  known  in  tbeneighbonrhood'. 

Mr.Palliser  the  younger,  who  lived  in  the 
family  fbr  a  long  time^  and  b  BBentloned  aa  th» 
unhappy  came  of  the  separatioo,  awears  he 
never  beard  that  Udy  Altham  had  a  child. 

Mr.  Willkm  Napper  awears  he  lived  at  Rosa 
Ibr  50  Years,  and  was  married  to  a  near  rda* 
tion  of  lord  Altham's,  and  intrusted*  in  the 
aifaira  of  the  fhmily,  and-  waa  empkiyed'by  tho 
hite  lord  Anglasea  ta  make' leases  of  the  Rom 
estate,  (the  late  lord  Angiesca  coming  into  poe- 
sessioa  thereof  after  the  death  of  the  late  lord 
Altham :)  ao  that  he  most  well  know,  if  lord 
Altham  had  a  aan,  the  lord  Angleaea  could- not 
have  a  right  Yet  no  person  made  «ny  ob- 
jection to  the-late  kurd  Aoglesea's  title,  nor  ditt 
the  tenantli  make  a  difficulty  to  attorn  to  bim  ; 
and  if  lord  Altham  left  a  souj  it  is  iropomiblh 
it  would  not  have  been  known  in  the  town  oC 
Rosa. 

My  lords,  If  Ihdy  AUbam  bad  a  son,  it  would 
naturally  be  a  great  comfort  to  her  in  her 
afflictKNi  aflar  the  aeparation ;  the  prospect  of 
having  a  aon  who  was  to  succeed  to  so  consi* 
derabie  an  estate,  must  alleviate  ber  anxiety  ; 
in  every  companv  she  woold  have  made  m» 
qoent  mention  of  him ;  yet  slie  never  spoke 
one  syllable  of  him  to  any  person  whatever. 

Aa  to  Jamea  Walsh,  H  is  impossible,  my 
lords,  his  testimony  coold  be  true ;  he  states  ii^ 
that  the  day  of  tne  separation  lady  Ahbam 
would  chooae  to  come  to  town  in  the  middle 
of  the  day,  to  be  the  object  of  public  view^ 
thoi^  innocent,  and  come  to  captain  Butler'a 
before  dinner ;  herein  Walsh  differs  from  the 
pfaiintiff's  other  witnesses,  as  to  the  time  of 
the  day. 

Walsh  sweara  further,  that  her  ladyship 
came  to  Ross  in  a  chair  drawn  by  one  horse; 
and  that  he  handed  her  out  of  it ;  some  of  the 
other  witnesses  say,  she  came  in  a  four-wheel 
chair,  others  a  foar^wheel  carriage,  and  in  thia 
respect  Walsh  also  varies  from  Uie  rest  of  tho 
evidences. 

Mrs.  Heath  aays,  that  huly  AUbam  posr- 
tively  directed  the  coachman  to  go  easy,  that 
it  might  be  late  when  she  came  to  Ross;  and 
this  tallies  with  what  the  other  witnesses  swear 
in  that  respect,  that  it  was  duskish  and  late  in 
the  evening  when  lady  Altham  came  to  Rosa 
(the  day  she  left  Dunmaine)  consequently  she 
must  come  there  afler  dinner-time :  so  ibaC  if 
there  be  any  reliance  on  the  testimony  of  the 
plahitiff's  other  witnesaca,  Walsh  in  this  parti* 
cuhur  must  be  hMiked  upon  as  a  made  witnesa, 
and  not  to  be  credited.  It  ia  very  observable, 
my  lords,  how  con? incingthe  proofs  are  on  the 
aide  of  the  defendant ;  whereas  those  for  the 
plaintiff  are  incoropetible,  and  sap  the  foonda* 
lion  whereon  they  build. 

For  the  dressiug  up  the  story  at  Dunmaine, 
my  kmlsi  Joan  Lainn  ia  pfodnoed.     Joaa 
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Landjr  was  juilgred  by  the  pUinliff,  to  be  aa 
improper  witness ;  therefore  Mn .  La^ao  the 
dry  oiirse  (because  she  is  snpposeil  to  have  more 
cuaniog)  is  brou(f  hi  to  supply  the  waot  of  the 
efideoce  of  Laody  the  wet  nurse. 

Laffan  at  first  said,  she  came  iDto  the  service 
Jq  1716»  but  afterwards  recollected  herself  that 
h  was  in  harvest  1715.  Though  this  was  a 
small  mistake,  it  was  found  material  to  correct 
it|  yet  still  her  testimony  can't  be  reconciled 
but  by  her  cpmung  into  ihe  service  in  17I69 
which  makes  tmih  break  out  to  shew  the  im- 
pi^bability  of  her  evidence. 

If  La0an  came  into  t|^e  service  in  1716,  it 
would  over*  reach  the  time  given  in  evidence 
by  Doyle  and  Murphy  \  therefore  sftie  must 
,«ay,  the  child  was  three  months  old  at  her 
p^v\\n^  into  the  family  in  1715.  It  is  clear 
that  this  piece  of  her  evidence  wap  introduced 
in  this  period,  to  give  a  sanction  to  thfi  other 
witoesses,  Doyle  and  H arphy. 

I  would,  m^  lords,  beg  leave  to  ask  how 
could  the  plaintiff's  witnesses  know  how  a 
nobleman's  child  was  to  be  dressed  ?  It  is  plain 
this  point  was  settled  before  they  came  on  the 
table  to  be  examined ;  but  the  m^nerin  which 
they  delivered  in  their  evidences,  aad  their 
^ery  looks,  betrayed  a  conscious  guilt. 

LafTan  says,  ahe  was  a  cbamMrmaid  in  the 
tervice  at  Uoss ;  and  that  the  ebild  was  about 
a  yea^and  a  half  in  the  whole  under  lier  care, 
J>efore  the  separation;  and  that  Charles 
iMeagher  the  butler  brought  the  child  to  Kin- 
pay.  Rolph  says,  be  did  not  leave  the  service 
iill  about  Christmas,  1715.  It  is  easily  dis- 
cerned how  oonaistentiv  Rolph  gave  bis  evi- 
^ce;  his  qwarrel  with  the  j(ardener,  bis 
going  into  the  guards,  and  the  tune  of  hia  en* 
ounnment  must  make  such  impressions  on  bia 

El,  that  he  must  have  remembered  it ;  but 
le  and  Murphy  falsify  each  <ither,  and 
lu  contradicts  them,  as  I  shall  shew  im- 
^nediatdy.  80  that  I  humbly  conceive  theu* 
la^idence  ought  to  be  re^ed. 

If  the  child  was  in  Laj0an's  care  for  a  year 
and  a  half,  and  that  she  came  into  the  service 
Ml  August  1715,  then  all  her  care  of  the  child 
Biust  cease  at  least  befpre  July  or  August  1717. 
Now,  my  lords,  it  is  not  pietended  that  lord 
AUbam  went  to  Kinnay  till  the  year  17 18 ; 
^d  if  what  Laffan  says,  be  true,  that  the  child 
was  taken  from  her  and  sent  to  lord  Altham's 
to  KiDuay,  then  there  is  a  chasm  of  a  year, 
from  1717  to  1718,  not  accounted  for,  which 
^naot  be  filled  up,  but  by  supposing  that  Laf- 
fan came  into  the  service  m  1716.  So  tbat»  I 
say,  the  circumstance  of  her  coming  into  the 
■ervice  .in  the  ^ear  1715  cannot  reconcile  her 
evideuce;  but  in  1716  ought  answer  to  the 
diild's  going  to  Kinnay  in  1718;  however, 
ihat  would  not  correapond  with  her  dry-noraing 
of  the  child  before  the  separation.  I  appeal 
therefore  to  your  lordships,  what  depenoance 
there  can  be  on  LafFan's  testimony. 

Lord  Ahbam's  taking  the  chikl  to  bis  lord- 
shiu's  l^use,  and  bis  kindnesa  to  him  at  &in«ay 
iiid  Carrickduff^  la  a  «ircuiQsUoc«  {if  m  m»» 


D^nt  iff  shew  the  U^m^cy  af  tbeksisrof 
tbe  plaintiff;  in  regard  it  is  coomhoo  to  mibb* 
men  who  hava  no  lawful  issue,  to  give  tk«ir 
children  genteel  education,  and  keep  them  ia  a 
grand  manner,  but  Gpd  forbid  that  instaBco  cf 
that  kind  should  obtrude  an  heir  cm  tbefiieiilj. 

It  is  easily  accountable  by  the  plaiotiiTscfi- 
dences,  that  the  child  waa  brought  into  the 
house  after  the  separation,  and  afterwanli  naia- 
taiaed  by  lord  Aitham,  and  roi^ht  be  repoted 
by  some  as  his  lawful  son;  but  if  tbe  birth  be 
not  proved,  all  the  reft  ^f  his  evidence  maitlidl 
to  the  ground. 

llije  delendaa^  baa  pfWTied,  tfaa^  lavd  Abbaa 
fre^o«;ntly  wished  that  Uis  iilegitjumate  sea  «ai 
legitimate,  ia  order  to  cut  out  his  bratber; 
tbefpfore  supniing  the  declajnatioaa  of  lard 
Althana's  as  admitted,  that  can  never  be  asuffi- 
c^ent  inducement  to  believe  the  lesser  of  ibe 
plaintiff  bia  lawful  aan.  Apd  it  ia  very  obf  ioaii 
that  if  Ijord  Altbaaa  Introduoed  him  by  the  laaa- 
ner  of  expreaaion,  This  \f  my  lairtui  see,  as 
pretended  bj  the  plamtiff'a  witoaaaes,  itiia 
uncommon  a  way  of  apeaking*  that  it  BiuM0i 
a  auspicioa  of  hia  illegitiiaacy.  CoL  t^^ 
testimony  availa  nothing  ;  ik^iiMrd  it  re^tm 
that  lady  Aitham  bad  a  ohikl ;  tb^t  in  peiat  rf 
law  ia  not  to  go  to  the  jury. 

If  the  dedavatiana  of  lacd  41U»«»  c^b*' 
have  any  veigbl*  tb0  pUiutiff'a  witnesses  itsnd , 
contradicted  l|y  witvavea  of  equal  <aedit  ia  be* 
half  of  the  defendant  Dr.  91§4licaat  said,  tbH 
lord  AUbam  daclared,  that  as  be  bad  no  ebiU,  be 
did  not  care  what  became  of  tbe  title  aAer  bit 
death ;  aud  tbiaia  ao  like  hia  ebaxaaler*  tbatie 
doubt  can  be  mad^  of  tba  truth  of  it.  And  tbe 
diapoaition  be  shewed  to  aaake  what  reed/ 
money  be  could  of  the  eatata,  plainly  iadkalci 
ha  lifM  no  legitimate  iaaue« 

Colonel  Herman  is  very  express  in  bia  Wist 
mopy  with  respect  to  my  lord's  baTiBgnelvv* 
ful  ieaue ;  and  be  waa  m  auob  a  4^^  9f  it' 
timacy,  that  hia  evidence  muat  ba  uaqaaitNi^ 
able. 

I  shall  now,  my  lorda,  proceed  ta  tbaari- 
denee  in  t*roper-lane.  John  Byrn  tbe  W>v, 
and  Thomas  Byrn  the  eon,  and  Patiick  Pfaia- 
ket,  pretduqed  as  iritqeaaea  liar  tbe  plaiatiC 
aay,  tnat  Mr.  James  Aanealey  waa  rapaWdlbe 
lawful  aon  of  ipy  lord  Aitham.  Thaaaee  Bjn 
aay%  that  tbe  leamr  of  the  filaintiff  aasN  t» 
him  in  a  moan  condition,  in  Hiiytamhar  17Mft 
and  that  be  than  took  care  of  bia  latber'i 
brjBwery,  his  father  beia^  tbcw  in  the  eauatiT; 
and  that  he  concealed  the  leaaor  of  tbepliiouf 
for  six  weeks  in  hia  lather'a  bouaa. 

It  appeaia  hy  the  tealijnony  of  Waldraot  Uwt 
be  went  to  acliool  with  him  in  Waibenw* 
atreet  to  one  Dunn ;  and  Duna  eay  a«  that  fioia 
September  17S4  to  tba  Eaalfv  foUoviag*  h| 
waa  at  bia  acbpol.  60  that  bia  ^atiaN»l  Ma 
Tbomaa  Bym'a  4po't  aquare  lasether.  Aw 
aaid,  he  called  him  the  voung  lord  Akh** 
during  that  tioaa;  but  if  ^ym  be  beliejraOe 
waa  then  in  the  lowest  coadilim^  a  poor  m9 
deatituta  of  all  relief. 

Lord  Alttant'a  Mum'w^  ^to  hkkmt 
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Propcr-Une^  is  (be  vtr^iigwt  ytwiU  ^^  A® 
lesMr  of  ibe  plaintiff  was  not  bis  lawful  son. 

Is  it  lo  be  coDOttved,  vm  lprds»  tbai  a  father 
ivoubl  tbrow  off  bis  lawrol  son  at  Ibe  age  oi; 
^aboiftt  eight  orniue  years,  an^  esEpoae  bioi  as  a 
^agabooii»  H'ben  the  ebikl  iaiaeapeble  of  ooua- 
ouuiog  an  offence  that  could  4leserf  e  such  pn- 
aisbmeot  ?  Tba  na(iiral  ties  of  blooci  ranst  be 
sAipposed  to  operate;  and  it  cannot  be  con- 
ceived that  any  man  «f  the  least  humanity  eonld 
be  guiUy  of  an  ad  of  that  kind.  But  this  oon* 
duet  of  a  father  may  be  neolMioiled  iotliecMe 
of  a  basted  $  beqavse  he  at  first  nmy  beliete 
thet  be  was  bis  sop,  and  afWwards  amy  be 
induced  to  believe  ^he  osotmry ;  mi  the  boy's 
being  so  incorrigible,  as  appealed  in  proof, 
might  have  some  ioflnence  to  raise  doubts  in 
hie  mind  \  but  if  he  bad  any  •pprehcnsion  that 
b«  was  bis  lawliil  son«  the  beir  to  bis  estele 
and  titles,  sorely,  my  lords,  it  isimooesibte  to 
imegioe,  be  would  see  bim  so  abandoned^ 

It  bad  been  greatly  to  the  sdrantnge  of  tbn 
late  lord  iUtham  to  bare  a  son. 

The  late  lord  ^Itbem  bad  a  remainder  in  tail 
10  %  great  psrt  of  the  Angleesn  eetate,  espeet- 
ant  on  Ibe  estate  for  life  of  earl  iitbur,  wbo 
lied  no  issue ;  and  if  be  bad  a  son,  be  oould 
base  barred  the  remebider  by  kvyiog  a  fine; 
iMid  it  weuM  bai^e  been  bis  interest  to  bare  done 
il,  because  bis  lordship  oould  then  oMifce  a  better 
tiUe  to  a  purebsser  ;  but  if  be  died  wi^bout  a 
4on«  Ibe  remainders  eves  would  take  plaoe,  aod 
esfiaeqitently  the  estate  vonU  be  the  w«rse  to 
p  purchaser.  But  now  let  «e  see  how  the  ease 
TVOttbl  stand  if  lord  Altbeus  bud  a  biwful  eoQ. 
Hy  lord  then  oouM  bavo  nHaed  money  bf  sale 
«f  mreraious,  in  re^^  that  the  earl  was  lust 
tenant  for  life ;  and  il  is  well  known,  Ibot  bw 
having  such  a  son  must  b«re  pnioiired  bim 
enlecm  and  respect  as  well  as  profit.  It  being 
nalund  to  shew  |[reater  fogvdloilmeewboaie 
Ucaly  to  Iransmit  theis  ealalcn  and  titlealotbeir 
own  descendants. 

And  it  must  create  an  additional  respect  to 
bis  lecdsbip,  to  consider, if  He  badsuob  aeon, 
pud  sboulo  happen  tosursite  the  late  hml  An- 
gbisea,  that  be  might  with  bis  mnonmaneedisr 
IMweof  bis  own  and  ibe  Angksea  salate.  Let 
the  point  of  law  be  what  il  vfilt  il  appears  by 
catasel  WsU  (baviof  taken  #pinion  ei  counsel 
thereon)  that  lord  AHbam  in  17t6,  Ibaughtil 
vsmdd  bs  of  iffinite  aervleelo  bim  to  have  a 
eon,  thai  heaMghtftbeie^  eular^e  bisfoil«ne$ 
and  wbtle  be  was  pemassc  d  Willi  this  belief,  end 
an  such  a  necessitous  eonditien  nt  tbsft  tinie,  if 
lie  bad  any  appssheailsii  tbatibere  wae  a  no* 
tionthal  be  hnd  aeon  and  beir,«ould  it  nel 
haire  been  ageod  oppestuaily  Ibr  bim  to  tafco 
the  child  into  bis  care  sodisspoee  bim  stt  the 
f  uldiens  bis  Isgitimnte  son,  when  be  knew  the 
enlaigsmenhi  of  bis  pow«r  in  that  ease  P  Or  if 
babea  a  legitknate  sen,  wbieb  be  ndgbi  think 
iwsfipt  to  ooncealfor  mase  lime  befi>re,  surely 
then  (se  be  judfodHao  nmeh  bis mteresi  to 
bay#  aeon)  be  wesM  hasadeebured  it  to  the 
mbolekingdem;  Iberefiofe  biiiBoldoin^  so  is 
ifaife  sftK^ng^  ii>nMilao<s  lopawnihiit  bn  bod , 
none*  | 


My  lords,  there  is  another  weighty  circuQw- 
stancci' which  must  strike  every  person  tb^ 
hears  this  affair.  Lady  Altham  was  in  Dublin 
from  the  year  1719  to  1724,  when  the  boy  was 
wandering  about  the  streets  in  the  greatest  dis^ 
tress,  aod  no  appUcalion  was  made  to  her  lady- 
ship for  the  boy ;  and  surely  if  be  imagined  Im 
was  her  son,  be  would  hove  applied  to  her  in 
such  indigettce.  Moreover,  my  lords,  lady  Al- 
tham liv^  at  Eow  tbieeor  fpur  years,  sad  in 
Oublin  for  four  or  five  ya^n»  and  never  even 
meptioned  the  n^me  or  a  son  axcgpt  la  J^lrs. 
Maqnarel  Hodgpis,  fvbo  was  in  the  Temple  be- 
fo^  my  time,  and  is  be^lerkoown  by  «mne  of  the 
geuftlemen  of  the  other  side  than  she  is  to  me^ 
but  her  evUence  must  be  no  idle  story.  Mrs. 
INigg  Hodgeis  viiiB  yon,  she  nevf r  saw  her 
ladyship  but  once,  ana  yet  she  comes  mlo  tbp 
mom  to  alderman  King's,  makes  a  low  oor- 


tesy,*  and 


after  my  lady  Abbam 


(who  bad  never  exchanged  a  word  with  herbs,« 
.mve)  enters  into  coovermtion  with  ber,  tells 
Mrs.  Hodgers,  that  ber  laiivsbip  hod  a  child, 
nnd  that  you  have  better  luck  than  1  have; 
which  appesrs  to  be  very  improbable. 

Afy  lords,  lady  Altham  fas  appeass  by  aJdei^ 
nasn  bioff's  testimony)  lodged  and  diej^  witb 
bim  tor  about  IS  auwths,  snd  freqfienUy  die- 
cnuised  with  bim  about  ber  faintly  sffairs,  eml 
never  pnade  mention  of  a  son  to  bim;  and  I- 
believe  it  will  not  be  denied,  but  lie  desenpe 
mom  cvedit  thno  Mrs.  {lodgers.  1  would  ob- 
serve to  your  lordships,  that  alderman  Kis^ 
gives  a  very  good  occount  of  ibe  bebavionr  of 

2rs.  Heiitb,  aod  this  is  a  strong  reason  thsit 
e  is  lo  be  bflievod  before  Mrs.  Uodgers. 

Mrs.  Eliz^etb  M*MoUen*  a  witness  esa^ 
mined  for  tbe  defeodant,  says,  she  was  no^ 
qnamted  wiib  Isdy  AUbam  for  about  seven  or 
eigbl  ^esrs,  and  fre^ oentiy  conversed  with  bar 
laiof  ship  whilst  she  lodged  at  her  bouse,  yet 
she  never  mentioned  any  tiling  of  a  son  to  her, 
nor  did  she  ever  bear  slie  had  a  son.  And 
when  my  lady  was  apprised  of  the  death  (d* 
kiid  AUbam,  by  Mrs.  M'Mullen's  letter  to  Mrs. 
Heetb,  yvbicb  was  dated  I8tb  of  December 
17197,  ^d  tbe  conteots  of  it  communicaifd 
to  ber.  ladyship  bv  Mrs.  Heath ;  yet  lad/ 
Altham  never  took  notice  of  a  son,  and  notf 
withstanding  she  survived  lord  Altbiim  for 
two  years,  vel  she  never  so  much  as  spoke  of 
a  son ;  end  though  she  was  disordered  in  ber 
limbit  her  undeiw^sndiog  and  memory  wprp 
^sl  in  the  least  impaivsdv  fe^  Mrs.  0MSlb 
flMd,  she  retained  ber  senses  to  the  last  day  qf 
bar  death. 

Ididy  Ailbam  was  suppoited  by  the  late  dnfco 
of  Buckmgham,  dumi^f  his  lim,  and  by  bin 
ducbem  af&r  bis  deelh ;  and  ber  ladyship  voH 
knew  she  bad  frionds,  who  woidd  ee  gM  to 
support  tbe  birthright  ef  ber  obikl,ifsbe  btd 
nny :  but  as  naeimb  thing  bet  eiorappearsdt 

■    '         ■    ■'  'III  ^  ■  ■  H     I  II   n 

*  HeroupoA  tbe  Prime  Serjeant  imitated 
Mm.  Hod^trs  in  a  curtesy,  and  Lord  Gbief-i 
Baton  emibsgly  said,  You  baineadded  aeuetesy, 
Ml.  ?«iie  itaymnt,  gr^utty  to  bornvidoM^ 
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aad  as  nothing^  to  that  purpoae  haa  been  offered 
in  proof,  it  ia  obvious  to  hnoDan  retaon,  tbal  ber 
,  ladvahip  never  had  a  cbi)d. 

My  lords,  the  transjportalioD  and  prosecotion 
are  the  only  colours  tor  this  suit,  which,  were 
they  out  of  the  question,  I  dare  venture  to  aay, 
that  this  cause  wooid  be  hooted  out  of  court : 
bat  gentlemen  of  the  jury,  1  would  beg  leave 
to  observe,  that  suspicions  of  misconduct 
flfaonid  not  be  a  reason  to  judge  of  a  matter  of 
fiict.  Whoeirer  it  governed  by  suspicion,  must 
be  gOferoed  hj  error.  MMbehatiour  may 
create  a  vuspieiott,  Init  the  fact  proving  the 
deamesa  of  property  should  not  intervene  with 
•Qspidon,  nor  anould  be  of  weight  against  po- 
sitive evidence,  conseiiuentlj  ought  to  have  no 
influence  in  determining  this  cause,  and  I  can- 
not help  saying  it  was  cooked  up  to  give  credit 
I  to  the  storv ;  ivr  k  is  most  liicely  that  the  boy 
indentured  voluntarily,  and  that  the  defendant 
4id  not  transport  hun  against  his  own  wilt.  * 

Dominick  rnrrell,  a  witness  for  the  plaintiff, 
sels  out  as  seeming  to  be  a  gentleman  of  credit 
and  figure,  by  his  visits  to  Dunmaine ;  there 
be  says  he  saw  the  lady  dandle  and  treat  the 
child ;  but  his  testimony  cannot  be  true,  be- 
canse  he  says  he  saw  the  child  in  Dunmaine  in 
1717  or  1718,  yet  the  separation  happened  in 
February  1716.  Farrell,  my  kmis,  is  ushered 
in  previously  to  the  transportation,  to  shew 
tint  it  was  he  recommended  the  boy  te  Porcell, 
and  how  charitably  Purcell>  behaved  to  the 
boy.  I  must  own,  it  Is  not  common  to  see  in* 
stances  of  humanity  from  a  butcher,  to  support 
the  child  of  another  person  out  of  mere  chanty : 
however,  I  shall  only  observe  some  contradic- 
tions in  the  testimony  of  Farrell  from  theplain- 
tiff's  other  witnesses :  he  widely  differs  from 
tbeiii.  as  to  the  period  of  tinle  of  bis  seeing  the 
child  in  Dunmaine  in  1718  ;  and  he  likewise 
varies  fVom  Poroell  in  other  particulars.  Far- 
rell says,  be  called  the  boy  when  he  saw  bim 
riding  inSmithfield;  andPurcell  says,  the  boy 
was  talking  to  Farrell  when  he  first  saw  him. 
Purcell  says,  the  boy  was  present,  and  Farrell 
nays  the  contrary.  Farrell  swears  it  wiH  be 
eleven  years  next  Christmas  since  he  went  first 
to  Coric  to  live,  and  that  the  boy  was  at  Pur- 
cdPs,  when  he  went  there,  and  an  year  and  a 
half  in  Puroell's  care,  and  therein  be  stands 


by  the  rest  of  the  witnesses. 
It  is  very  improbable,  mv  birds,  that  an  at- 
tempt shotiid  be  made  to  kidnan  the  boy  at 
Pte«eirsy  and  that  Pnreell  sbonld  net  apply  to 
a  nigistmte,  especially  when  he  bdieved  that 
Arther  attempts  were  intended  to  be  made ; 
and  it  adds  to  this  imnfnbability,  that  h€,  who 
was  so  fond  ef  the  cliild,  sbonld  never  ntake 
any  enquiry  for  him  after  he  parted  from  his 
honse.  Purodl  says  forthcr,  that  he  educated 
him  as  his  own  boy,  and  that  the  bey  called 
his  wife  mistress ;  which  seems  very  strange, 
that  Purcell  would  admit  hhn  so  to  do,  bcbenig 
told  by  Farrell  that  he  vrasson  tctord  AHfaam; 
and  it  Kbewise  seems  somewhat  odd,  that  the 
hoy  would  leave  Puroell's  (where  he  waff  need 
vith  w  anch  kindness)  onknown  »  himj  and 
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witbont  any  l»rovocfttiea  fftveu  by  Porcdl  n 
wander  about  the  streets.  But  there  ^u  be  ii 
depetidence  on  the  weakneas  of  snob  eviieica 

As  to  the  tiansportaiMn,  my  lonb,  ibe  a^ 
count  given  of  it  is  very  ifflprsbaUe ;  tbUde 
^efoodant,  tlien  lent  Altham,  would  in  hit  and 
dress,  when  lie  coald  have  disguised  UMdr, 
and  at  noon  day,  direct  the  bi^  to  be  eunA 
near  the  very  stall  where  Poroell  was,  wImvh 
the  boy's  only  support  and  best  tneed,  ssd  a 
mob  to  rise  by  means  thereof,  yet  tbst  assitiee 
should  be  token  of  bim.  Can  it  be  Mimi, 
that  if  the  defendant  conld  beoapaUeaf  nKk 
an  attempt,  that  be  would  be  such  a  M  n 
chnse  that  time  of  the  day  for  his  |N»p6W, 
when  it  might  be  done  at  any  other  tiias  wilk* 
out  mnning  sneh  hasard  or  danger  f 

Now,  my  lords,  let  us  see  bow  the  witaWMi 
for  the  transportation  coincide  with  caeb  ather. 
Byin  the  constable  swears,  the  boy  vai  pit 
into  the  boat  in  a  quarter  of  an  honrafttrbtcMe 
to  Gcorga'a-Clnay,  and  that  the  ddeodutap- 
peered  publicly  on  the  Qoay.  Rcily  tJMW^ 
vantewearsydefondantwaaon  theOiasyvka 
he  sent  bimtn  borrow  the  gainea ;  «id  tlutbe 
stayed  for  about  an  hour  and  a  quarto',  sr  m 
boor  and  a  half,  and  at  his  return  ftssd  ^ 
fondant  still  on  the  Quay ;  and  as  isdsent 
(the  place  where  he  got  the  guinea)  is  ncartkw 
miles  distant  from  the  Quay,  it  flMtbe  m- 
sonaUy  sopposed,  Reily  took  mere  tiaethiB  be 
reckons  going  to,  and  oonnng  fimn  tbcnce.  ll 
was  said,  that  Donnelly  went  fiist  bus  ibe 
boat,  and  afterwards  it  was  said,  my  Mscsl 
first,  and  DenneHy  lest :  if  these  WitnciMiac 
not  to  be  believed  m  the  whole,  they  riisaU  Mt 

be  believed  in  part;  and  as  Byrasad  Mf 
difler  abont  the  time,  it  most  bring  aa  iapsti^ 
tioo  on  their  credit. 

The  next  proof  of  the  tranepoHatioe  aw  Ibr 
hooka  of  the  late  Mr.  Slepbensso,  asd  ibe 
ThoM books ;  and  foemthe  latierkanybe 
concluded,  that  James  Annesley  tnsapsrtal 
hioDself  as  a  servant,*  for  there  the  wum  « 
James  Hennesley  is  found,  who  appeals  It  W 
indcntursd:  and  though  the  nameor  Uiiaaidry 
is  not  entered  in  Stephenson's  book,  vet  Ml- 
withstanding  it  must  be  supposed,  that  Hcss» 
ley  and  Annealey,  is  one  loentical  penoe,  be- 
cause  Hennesley.ii  aaMing  the  nasMS  of  tbut 
who  went  with  the  same  master,  aad  iba 
same  ship  which  is  entered  in  Otiybasiart 
books.  This  will  appear  the  mere  f^Mm, 
my  forde,  as  tfatyewe  names  of  ahnostsscfw 
sound  }  for  He  Sttfsmetimcs  pnnoaneedBs 
Ha ;  for  instance,  HertfesdshirBia  ptsnaeMN 
Hartfonhriure;  and  Ha  sometimeB  mmm 
like  A  akme^  the  aimame  Brnktrnft*- 
neonced  Andmon ;  which  is  vsry  asnilar  <» 
thepresent  case,  that  by  the  name BcmoV 
may  be  meant  Annesley.  Besides, sstheitfi* 
of  Jamea  Hennesley  isMnsteied  in  tbelVW 
book,  and  is  not  entsiedin  tHipbwssn'fcbs* 
ahmg  with  the  nsl  ef  the  nMBes,  whs  wtst  ■ 

the  ship  Janaes,  the  formsren|htts  baa«« 
depended  npen  ;  and  in  regard  OraM^*** 
wis  Stephenssa't  clok,  MMiii  thai  ■llf««" 


.  \ 


1373] 


and  Richard  Earl  ofAngleua. 


A.  D.  n^ 


[1374 


wlio  went  aboanl,  were  brought  before  tbe  lord 
inayor ;  that  he  nerer  knew  of  any  pertoo  who 
ivcut  aboard  bot  such  aa  were  indenlored,  and 
Be?er  knew  of  aoy  takeo  by  force  ;  it  may  be 
▼ery  well  pieaained,  that  Heouealey  and  An- 
liesley  ia  one  and  the  tame  perMD  ;  and  the 
]irobabilit^  weiffha,  that  the  lesaor  of  the  plain- 
tiff was  tired  w  wanderioa^  and  atrolling  aboat 
the  streets  here,  and  thererore  transported  him- 
self beyond  the  seas. 

Now,  my  locds,  I  shall  obaenre  to  yoar  lord* 
ships  the  evidence  of  Mr,  Giffard,  with  respect 
to  the  prosecution  ;  bot  as  it  has  been  already 
aniaiadverted  on,  when  he  was  on  the  table,  I 
shall  trouble  your  lordships  but  with  very  little 
With  regard  to  him.  This  gentleman  comes 
▼olonlarily  to  betray  his  client,  who  could  not 
be  compelled  by  a  process  from  a  foreign  king- 
dom, aiid  therefore  no  stress  should  be  laid  on 
bis  testimony.  If  there  had  been  any  method 
used  to  oblige  him  to  diseorer  the  secrets  of 
his  client,  there  might  be  some  inducement  to 
|n?e  him  credit ;  bot  when  he  appears  here  in 
iftootber  light,  it  must  be  supposed,  there  bangs 
some  bias  on  his  mind.  He  owns,  lord  An- 
l^esea  proToked  him,  because  there  were  dis- 
putes between  them  on  account  of  bills  of  cost ; 
And  as  Giffard  haa  shewn  a  resentment  on  that 
•eeasion,  be  cannot  be  said  to  be  an  nninflu- 
caced  witness  ;  and  though  he  might  be  em- 
ployed bjT  the  defendant  in  the  pfoeeeatkm, 
when  no  improper  means  were  nolade  use  of, 
the  defendant  cannot  be  said  strictly  to  be 
guilty  of  a  crime :  and  indeal  it  is  Very  im- 
probable, that  the  defendant  oouM  be  an  weak 
aa  to  make  such  dechurations  to  Qiflhrd,  and 
thua  hafin^  put  himself  m  hia  power,  to  fidl 
oat  with  him  for  so  small  a  sum  as  SOOiL 

My  lords,  I  am  sorry  to  mention  what  eon- 
trivaoces  there  hare  be&  made  use  of  to  throw 
ilirt  at  the  defendant,  and  no  art  has  bean 
omitted  to  take  away  the  credit  of  his  Ofi* 
danee.  A  bill  has  been  filed  against  Bfrt, 
Heath,  to  diseorer  Udy  Altham'scmcts,  whieii 
was  purely  calculated,  in  order  to  prerent  her 
from  being  examined  in  behalf  ot  the  defo- 
dnnt  IVhy  waa  a  lieutenancy  offined  to 
lUlph  ?  The  tendency  of  it  is  easily  seen 
through,  to  induce  circumstanecs  of  suspidoii. 
My  lords,  the  earl  of  Aogleaea  was  tncn  m 
fpnsat  distress,  being  inrolf «l  in  so  many  anits, 
Ey  which  he  was  pcrhape  actuated  with  resent* 
BMnt ;  and  a  man  thua  enraged,  may  possiUy 

y  thmgs  contrary  to  his  seatimenta,  whiofa  on 

iper  reflection,  may  fill  him  with  coneera  ; 

was  then  inflamed  with  passion,  and  might 
INTohnbly  think  a  proposal  of  a  sum  of  aioney 
might  extricate  him  mm  his  difficulties.  How- 
ever, Gifiard  is  but  a  aingle  witnem,  and  not 
firee  fiom  infloenoe ;  but  troth  is  not  to  be 
•ontronled  by  suspicions. 

My  lords,  I  fear  I  hafe  taken  np  too  mnch 
of  yoortime,  and  of  the  gentlemen  of  the  jury ; 
I  ahall  now  conclude,  hy  only  obaerring  to 
your  lordships,  that  no  man  can  be  aafe  in 
ab  property,  if  a  chiM  thus  tromped  up  is 
to  trip  up  the  heels  of  the  rigbtful  heir  to 


Moper 
be  waa 


the  ftmily  ;  because  a  precedent  of  this  kind 
might  be  attended  with  the  most  daogeroua 
con8e<|uence  to  erery  gentleman's  family; 
for  if  it  should  at  any  time  happen  that  a  man 
should  hare  a  child  born  out  dr  wedlock,  who, 
by  some  means  or  other,  might  fall  into  the 
hands  of  artful  men,  he  might  set  up  some  pra- 
teoeions  in  pr^odice  to  tbe  lawful  heir,  by  the 
same  plan,  and  by  such  eridence  as  is  cooked 
up  for  the  lessor  of  the  plaintiff.  Therefore  to 
prevent  any  auch  impositiona  on  the  public, 
and  to  deter  all  ad? eoturers  from  engaging  ia 
such  practices,  ao  destructive  to  society  in  ge* 
neral,  and  for  the  sake  of  justioe,  I  hope  the 
gentlemen  of  the  jury  will  give  a  verdict  for 
the  defendant 

Note,  The  foregoing  argument  lasted  from 
a  quarter  before  nme  oxlodi  till  a  quarter  oast 
one. 


quarter  past 


Mr.  SoUeitor  General  (Warden  Flood,  esq.) 
of  counsel  for  the  defendant. 

My  lorda,  the  evidence  on  both  sides  hak 
been  so  fully  spoke  to,  and  so  clearly  atated  br 
Mr.  Prime  Seigeant,  that  I  ahall  only  troubfe 
your  tordsbips  and  the  gentlemen  of  the  jury 
(who  have  the  greatest  estate  m  their  disposal 
that  waa  ever  tried  hy  any  jury)  with  some  ob- 
servatkms  on  the  evulenee  produced  in  behalf 
of  the  plawtiff. 

The  lord  and  lady  Altham  were  married  very 
early,  and  cohabited  a  long  time  in  England 
without  having  a  child;  they  aeparated  for 
some  time,  and  in  1719  were  reunited* 

Before  the  ro-union  no  proof,  my  lords,  bsa 
been  attempted  to  be  made  by  the  plaintiff  that 
lady  Altham  waa  a  fruitful  woman ;  but  after 
the  reconciUation,  in  order  to  support  a  pre- 
tended birth,  it  most  be  thought  necessary  first 
to  prove  her  bdyship'a  fruitfulnesa  by  two 
sapposed  miaearriaffes. 

The  evidence  of  Mia.  CiAe  m  cadeavoared 
to  be  applied  fhr  proof  of  the  first  aiiscarriage, 
which  (she  says)  waa  oeeasioaed  by  die  china 
saaeera  heuig  thrown  by  lord  Altham ;  bot  the 
improbability  of  her  cviosaoe  ia  very  clear,  in  re- 
gard the  aaocers  were  levelled  at  taebutkBr  and 
not  at  my  lady,  how  eoald  her  ladyship  he  dia- 
pleaaed  at  what  was  intended  to  bier  aa  a  com- 
pliaicntP  Moraofer,  aa  it  doca  not  appear  at 
that  tiflM  there  was  any  causa  of  qaaml  he* 
twoennyi  lord  aad  lady,  BO  there  ceaM  act  bo 
a  presumpthNi  of  a  fright,  aer  oaasaqaeatly  of 
a  misoamaga*   • 

Mrs.  Gathaiiae  M«Oansiidt  ia  to  he  depend- 
ed oatoproveaaeeoad  miecaniage,aad  she  only 
mast  be  supposed  privy  thereto  $  how  ooaaist- 
eat  her  testimony  is,  I  aabmit  to  yoar  lord* 
ahips  and  the  gentlemen  of  tlie  jury. 

The  aocoant  Mm.  Batea  gives  of  the  first 
miscarriage  is*eqnally  abaurd,  the  hare  aMotioa 
of  it  is  snmcient  to  reject  it.  Is  it  probable, 
my  lords,  that  lady  Altham,  who  ia  proved  by 
phuotUTs  witncssca  to  be  a  proud  exalted 
womaa,  wouhl  admit  auch  an  ordinary  mean 
servaat  to  bo  so  familiar  to  put  her  head  on  her 
Isdyship'a  bdly  t 
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Mv  tord^,  Mrs.  Doyle  (the  ehtmber-llMid,} 
ImmI  Morpiiy  the(laBiidry-aiatd^araBt  ncod  esuie 
on  to  prove  the  pretended  btith  itDttomriiie; 
yet  DOt  one  peneo  of  the  hmbWy  mast  either 
know  or  hear  any  thing  in  relation  Ibetvto. 
The  rule  of  reason,  my  lords,  is  to  provn  greait 
things  by  great  persons,  amd  low  things  by  low 
persons  ;  and  etery  proof  ought  to  be  ampted 
to  the  nature  of  the  thing.  It  has  apneared, 
my  lords,  that  in  the  year  1715  the  oari  of  An- 
gleaea  was  so  afflicted  with  the  gout,  that  lord 
iMmm  apprehended  his  life  was  dgspairfd  of, 
and  it  was  judged  by  most  people  he  oooM  not 
lire  long.  Lord  Angiesea  then  resided  in  that 
part  of  the  comitry,  and  had  no  pmnpect  of 
naving  any  issue,  yet  he  never  heard  of  the 
lady  Altbam's  haviuff  a  child  to  be  heir  to  the 
title  and  estate  of  his  ramily. 

Doyle  and  lilurpby  swear  they  lived  in  the 
house  of  Dunmaine  at  the  time  of  the  birth, 
And  here  they  stand  contradicted  by  Rotph, 
whom  they  said  they  never  knew  to  live  there, 
though  be  was  the  botlei^  at  the  time  they 
would  pretend  the  chiM  was  bom.  Bvety  one 
of  the  witnesses  for  the  plaintil!^  excent  Doyle, 
say,  that  Joan  I^andy  was  not  manriea  till  sifter 
Ihe  birth :  but  Doyle  sajrs  she  was  married  be- 
fore the  birth:  consequently  she  shouM  be 
looked  upon  as  a  made  witness.  Murphy  con- 
tradicts herself  as  to  the  time  of  the  ecUpse; 
she  swears  she  was  theo  at  Madam  Butler's  at 
Ross,  coBsetfoently  she  could  not  be  at  Dan* 
maine  at  the  time  prefixed  for  the  birth  T  so 
that  unless  wesoppMe  her  in  two  places  at  one 
and  the  same  time,  her  evidenoe  most  ba  re- 
pugnant to  truth. 

Breen  (a  laboorer's  son,)  and  Brooks  (a  petty 
soigeon)  are  the  next  witaesses  Ibr  this  pre- 
tended birth.  Brooks  says,  he  bled  lady  Al* 
f ham  just  before  her  dehvery.  I  believe,  my 
lords,  It  is  very  unnsual  for  women  to  be  let 
Mood  on  such  occasions.  Brooks  Very  mo- 
destly tells  yon  he  was  but  a  piece  of  a  sur- 
geon, and  1  fear  he  was  but  a  very  indifferent 
one :  Neither  was  bo  ever  employed  befoi«by 
the  fomily  ;  I  am  tndined  to  think  he  never 
was,  otherwise  he  would  not  ventmre  to  bleed 
in  the  dark  (withoat  a  candftr.)  Mr.  Sottmi)  a 
very  eminent  sorgeon,  who  was  weH  acqoamt- 
ed  with  the  family,  and  lived  in  the  town  of  Resa, 
was  not  sent  for ;  but  the  other  qtiack  was  pre- 
ferred to  biai.  How  reconcilme  this  can  be,' 
1  opP^  to^oar  lordships. 

Turner  is  another  witness  produced  bytho 
plaintiff  to  snp^rt  his  pretennoni.  The  diffi- 
culty of  believing  his  testaony  anay  be  easily 
obanrvod ;  that  be  who  lived  so  long  in  the 
house  can't  tell  the  name  of  any  one  of  the 
servants.  And  moreover,  lady  Altftammnst 
be  in  Dublin  in  AngtMt  1715,  at  the  time  he 
says  she  had  a  child. 

As  to  alderman  Barnes,  I  shall  ascribe  the 
inconsistency  of  hisiestimony,  to  his  great  age, 
and  want  of  memory ;  lord  Altham  tolls  him, 
thai  his  wifo,  MoH  Sheffield,  was  delivered  of 
a  son )  yet  the  day  after  he  dmed  at  Dunmaine 
with  her  ladyship,  and  he  never  onqoirod  aboat 


any  sott,  nor  Was  the  name  of  a  m 
mention  of  theve. 

Mrs.  Annesley,  who  is  produced  si  a  wit* 
ness  for  the  plaintifr,  only  mentions  the  tsMlim 
of  a  lieallb,  bift  speaks  net  a  word  sf  a Urii} 
nor  did  she  ever  hear  of  a  miacamsge. 

Christopher  Brown  is  produced  bj  tbeiUi* 
tMf  as  to  proof  of  the  nrclsaded  cbnMesisg; 
he  had  bis  lessen  to  be' exact  at  totbegMl* 
fathers;  but  can't  tell  any  other  pcnsaia  can* 
pany ,  though  he  wailed  at  toblo  that  day.  He 
describes  the  great  ball  where  he  dni«d,^ct  it 
appears  by  Scott  there  is  no  such  ball  is  die 
bouse.  But,  my  lords,  it  is  plain  that  the  oalj 
way  of  deteoting  these  evidences  is  to  tike 
them  out  of  the  road  they  were  mstractBd  ii, 
and  by  other  circumstances  the  incoosisiraey 
of  theur  testimony  is  shewn.  When  Breve 
was  asked  to  name  any  of  the  servasle  ibl 
dined  with  him,  he  could  not  tell.  It  ii  seed- 
less, my  lords,  in  nse  to  remark  bow  iei|ifo- 
perly  be  gave  his  evidence,  your  lordihipe  ssat 
nave  it  on  yoor  memories. 

The  transaction  at  Wexford  anises  beiip- 
peared  to  your  lordships ;  and  the  deMest 
has  proved  very  folly  the  lady  AHhasi'e  keiec 
there  at  that  time :  If  that  be  true  at  sfpcait 
from  the  circumstances  (which  they  mestieQ- 
ed)  of  the  lord  and  lady  Attham's  gsiog  tberr; 
to  wit,  that  my  lady  and  Mrs.  QiArd  weal  is 
a  coach,  my  lord  rode,  Mrs.  Heslb  rode,  wb4 
soch  and  such  servants  rode ;  1  say,  tbes  that 
was  no  appearance  of  a  chnld ;  thus,  ooeir* 
quently,  the  pretended  birth  roust  be  of  ertiirsed. 

To  disprove  this,  Mr.  Coldoughisprsdaoed; 
he  was  then  on  the  grand  jury,  and  so  engaged 
that  be  did  not  notice  the  lady  Ahbaan;  aad 
though  it  is  allowed  lord  AKham  was  ibcff^  be 
owns  he  did  not  see  him ;  and  by  the  verj  aeas 
reason  lady  Altham  and  Mrs.  GiArd  BMht 
bo  there,  and  pomiMy  have  escaaed  hunpL 

1  shall  not  trouble  yoor  lordMips  wiibr»> 
speet  to  major  Fitzgerald;  be  standi  oppmli 
to  all  the  other  witoessesy  in  point  ef  tuns,  m 
to  the  sapposed  birth. 

M  V  lords,  f  beg  leave  to  observe  ts  josr 
lordAips,  that  Higvinson'a  evidence  is  aMd* 
ed  with  a  good  deal  of  doubt  and  nacntais^ 
lie  said,  he  was  at  Dunmaine,  and  that  b^ 
Altham  (whom  he  never  saw  before)  caM  ^ 
him,  and«  gave  him  a  glass  of  wine,aa<  W 
drank  to  her  safe  dehvery :  If  the  pbi» 
thought  him  so  materkl  a  witness,  how  csmtt 
it  that  his  name  was  not  gireo  in  '^^^ 
ginninir  of  this  trial,  among  the  Bst  cf  iw 
plaintiff's  other  witoesses,  and  net  Is  iattiy 
him  at  the  dose  thereof,  witbool  tbedAsd- 
ant's  knowledge?  But,  my  lords,  itiifiisiiiw 
was  only  prcSloced  to  stop  a  gap ;  betj— 
sitfch  kind  of  evideiioe  the  jory  can  dieeas* 
which  side  the  probabili^  lies.  ^^ 

My  knrd^  itappeata  (from  a  prevism  «fi* 
cation  to  Mrs.  Hetth)  hew  seneible  the  plot- 
tiff  was  of  (he  force  of  her  evhbnoe,  sad  tbi^ 
fore  a  biH  was  thoogfat  proper  to  beifcdnr 
prevention  thereof;  which  phmriy  deaa*- 
stratfs,  that  the  Jcssor  of  the  pWtiff  «^ 


1377] 


and  Richard  iSarl  ofAnglese&m 


A.  D.  n4S. 


[1378 


tfiraid  ef  hn  |[»reteiMiion8  being  affected  by  tbe 
wekffat  of  ber  testimony. 

One  Haasey,  my  lords,  has  attempted  to 
contradict  Mrs.  death ;  be  says,  he  spent 
most  of  bis  time  in  En^and,  and  be  flonrishes 
■o  genteelly  on  himself  in  bis  examination,|tbat 
one  stioald  take  bim  for  a  gentleman  of  figure 
and  distinction  ;  be  tells  you,  that  be  ordered 
his  servants  to  pnt  up  tbe  person's  horse  who 
served  bim  with  a  subpcena;  that  be  has 
▼OQchsafed  to  come  up  to  vDoblin ;  that  he 
bad  an  employ  in  one  of  his  majesty's  yachts 
in  England ;  and  when  this  affair  is  discussed, 
he  is  only  a  common  waiter  to  the  Board  of 
Oreen-cloth,  and  bis  religion  prevented  him 
Irom  being  entitled  to  a  commission;  and 
though  he  gives  you  an  account  of  Mrs. 
Heath's  chansing  her  sentiments  at  tbe  second 
conference  dijQTerently  from  the  first,  yet  he 
never  remarked  the  same  to  her.  But  it  is 
-easily  seen  to  what  purpose  he  is  examined ; 
for  when  tbe  stratagem  of  a  bill  could  not  take 
place,  this  knight-errant  (if  one  may  call  him 
so)  is  produced,  having  no  other  eiqpedient  to 
controul  Mrs,  Heath's  evidence. 

My  lonls,  1  must  say,  it  is  next  to  an  impos- 
sibility to  imagine  that  lord  Altbam,  who  bad  a 
private  estate  of  his  own,  and  the  expectancy 
of  tbe  lord  Anglesea's  estate,  should  have  a 
legitimate  son  and  heir ;  and  that  the  Pallisers 
(who  were  acquainted  in  the  family)  or  that 
'Mr.  or  Mrs.  Lambert,  Mr.  Elmes,  or  Mrs. 
Giffard,  who  (as  plaintiff's  witnesses  confess) 

-  visited  lady  Altbam,  should  know  nothing 
thereof;  nay,  that  even  the  neighbouring 
tenants  must  be  strangers  to  it. 

My  lords,  How  can  it  be  reconciled  to  tbe 
common  rules  of  prudence  and  good-nature, 
that  if  lady  Altbam  had  a  son,  she  should  send 
the  child  to  be  nursed  by  a  mean  woman  of  an 
ill  repute?  by  a  woman  who  had  crinoinal 
commerce  with  her  husband  ?  Surely  a  lady  of 
her  rank  and  distinction  would  not  have  made 
•choice  of  such  a  nurse.  It  is  plain  then,  that 
the  supposed  birth  must  be  only  a  fiction  com- 
plicated with  absurdities. 

We  allow  that  the  lessor  of  the  plaintiff 
might  be  lord  Althani's  son  by  Joan  tiandy, 
and  that  lady  Altbam  conceiving  a  displeasure 
•against  ber,  and  being  incensed  against  lord 
Altbam  for  tbe  dishonour  done  her,  would  not 
lulmit  Jugffy  Laudy  hi  tbe  house  of  Dun- 
inaine;  and  this  seems  tbe  most  rational  way 
•of  judging. 

Bnt,  my  lords,  Laffan,  Murphy,  and  Doyle 
tell  us,  tnat  a  new  room  was  furnished  in 
LAud^'s  house,  and  the  child  sent  thither  to 

-  he  nursed ;  it  is  equally  improbable,  that  lord 
and  lady  Altbam  should  not  have  more  care 

-'And  tenderness  for  a  son  bom  to  such  honours 
and  titles,  than  to  send  hhn  to  a  new-built 

•room,  or  to  subject  an  infant  to  a  cold  and 
Other  disorders. 

It  is  very  manifest,  my  lords,  how  ingenious 
the  conductors  of  this  anair  have  contrived  it, 

.to  have  fixed  on  persons  to  be  sponsors  who 

'i^e  long  since  deui  ^  and  though  they  have 

vol..  XV|f. 


cooked  tip  a  story  as  artfully  as  they  coold, 
they  could  not  stSfl  frame  it  free  from  improba- 
bility. We  find  that  the  sponsors  were  not 
equal  to  the  birth,  and  one  of  the  godfathers, 
Mr.  Anthony  Colclough,  was  a  I&man  Ca- 
tholic ;  and  if  my  lord  Altbam  bad  a  son  by 
his  lady,  it  is  presumed  be  would  not  have 
pitched  on  a  Papist  to  be  godfather,  who  by 
the  laws  of  this  kingdom  is  not  qualified  to 
stand  surety  for  a  Protestant  child  m  baptism. 

But,  my  lords,  at  the  time  of  this  pretended 
christening,  the  duke  of  Bnckingnam  was 
then  living,  lord  Haversharo,  and  the  late  earl 
of  Anglesea  were  alive,  the  duchess  of  Buck- 
ingham was  alive ;  they  were  relations  to  the 
family,  and  would  not  refuse  being  sponsors, 
but  would  hare  readily  offered  themselves  on 
that  occasion ;  so  that  I  say,  my  lords,  fiction 
detects  itself  through  the  whole  affair. 

My  lords,  I  would  take  notice  to  your  lord- 
ships, that  the  late  lord  Altbam  happened  to  be 
somewhat'  extravagant,  which  occasioned  his 
want  of  money,  and  therefi)re  proposed  selling 
tbe  Altliam  estate ;  bnt  freuuent  dispnt^  arose 
between  tbe  defendant  and  bim,  for  not  joining 
therein ;  but  if  his  lordship  had  a  son,  he 
could  have  made  a  better  title  to  purchaaen, 
as  Mr.  Prime  Serjeant  observed. 

The  two  props  which  support  this  cause,  ars 
the  transportation  &od  prosecution  ;  but  the 
title  here  contended  for  by  tbe  plaintiff,  ought 
to  be  proved  beyond  all  cpntradiction ;  and  I 
would  beg  leave,  my  brds,  to  remind  your 
lordships,  and  the  gentlemen  of  the  jury,  that 
on  the  death  of  the  late  lord  Altbam,  the  Al- 
tbam .estate  devolved  to  tbe  late  earl  of  Angle- 
sea,  and  nothing  descended  to  .the  defendant 
but  tbe  title ;  and  therefore  I  would  observe 
as  to  tbe  transportation,  that  as  it  appears  the 
lessor  of  the  plaintiff  wandered  about  the  streeta 
in  an  idle  way,  it  is  most  likely  he  voluntarily 
transported  himself.  If  tbe  defendant  appe- 
hended  he  was  to  come  into  possession  of  the 
Altbam  estate,  after  the  death  of  his  brother, ' 
there  might  be  some  reason  offered  fi>r  the 
kidnapping ;  but  as  tbe  defendant,  the  earl  of 
Anglesea,  could  reap  no  advantaj^e  by  so 
stmnge  a  proceeding,  the  thing  appears  very 
improbable  and  romantic. 

My  lords,  the  duke  and  duchess  of  Buck- 
ingham, and  lord  Anglesea,  were  alive  when 
the  late  lord  Altbam  died ;  and  it  Imnnot  be 
supposed,  if  he  had  a  son,  but  that  they  would 
have  been  glad  to  bare  taken  care  of  him,  and 
that  he  mi^ht  receive  a  proper  education 
suitable  to  his  high  rank  and  quality. 

My  lords,  I  humbly  apprehend,  there  is  ano- 
ther mcident  very  proper  for  the  considers tidii 
of  the  jury,  that  is,  that  the  lady  Altbam  con- 
tinued in  Dublin  for  about  five  months  after 
lordAltham's  death.  It  is  surprising  if  she 
had  a  son,  she  should  make  no  opposition  to 
the  defendant's  taking  tbe  title  of  lord  Altharo, 
or  that  some  of  his  noble  relations  should  nof 
have  asserted  his  right. 

My  lords,  another  circumstance  occurs  in 
this  affair;  thai  if  lady  AHbatP  ^^  »  V0P|  it 
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nay  be  presumed,  that  some  of  ibe  gentlemen 
who  took  lease»^rom  the  late  earl  of  Aoglesea, 
of  the  Altbam  estate,  would  have  been  glad  to 
hare  set  him  up,  either  in  point  of  charity,  or 
humanity,  or  perhaps  out  of  arerrion  to  the 
late  lord  Anglesea. 

My  lords,  we  may  infer  firom  Mr.  Tigbe*s 
beba?iour  to  Mr.  Aonesley,  that  tie  did  not 
believe  he  was  the  son  of  the  lady  Altham ;  he 
is  a  gentleman  of  character,  and  it  cannot  be 
supposed,  that  any  roan  susceptible  of  the  least 
generosity  or  gyod  nature,  if  he  had^  any  ap- 
preheosion  oftne  plaintiff's  legitimacy,  woold 
admit  him  to  be  a  turn-spit,  or  wear  a  lifery. 
Moreover,  Mr.  Tighe  by  nis  profession,  being 
bred  to  the  law,  must  know  what  proper  steps 
were  to  be  taken  by  the  lessor  of  the  plaintiB, 
if  he  was  lord  AlUiam's  son,  to-  recover  his 
right ;  but  his  not  troubling  himself  about  that 
matter,  is  a  strong  presumption  he  had  judged 
him  to  be  what  he  bad  heard,  the  natural  son 
of  the  late  lord  Altham. 

My  lords,  as  this  is  a  cause  of  the  greatest 
consequence  that  ever  was  tried  by  any  jury, 
it  must  be  a  singular  pleasure  to  every  person 
concerned  (and  I  am  sure  it  is  so  to  me)  that 
jurors  of  snch  worth,  honour,  and  probity  at 
this  time»  are  to  determine  an  aflair  of  such 
importance;  and  as  nothing  but  justice  can 
influence  the  minds  of  gentlemen  of  such  dis- 
tinction^ I  hope  they  will  find  a  verdict  tor  the 
defendant. 

m 

Eaton  Stanyardy  esq.  recorder  of  the  city  of 
Dublin,  for  the  defendant 

M^  lords,  and  gentlemen  of  the  jury,  the 
question  to  be  considered  is,  whether  lady  Al- 
tham ever  had  a  son  ?  And  if  she  bad,  wliether 
Mr.  Annesley,  the  lessor  of  the  pLuintiflT,  is, 
that  person?  And  if  this  cannot  be  proved 
clearly,  the  jury  cannot  rely  on  presump- 
tions. 

My  lords,  it  was  thought  proper  to  introduce 
two  miscarriages  previous  to  the  birth ;  the 
plaintiff  pretends  to  Oissipn  as  a  cause  of  the 
first  miscarriage,  the  breaking  the  China  sau* 
cers.  This  piece  of  evidence  appears  very 
improbable ;  because  destroying  the  cops  was 
intended  a  respect  to  my  lady.  Can  it  be  cou- 
ceived,  my  lords,  that  lord  Altham,  who  was 
so  solicitous  for  a  son  and  heir  by  my  lady, 
would  not  be  more  cautious  of  putting  her  into 
frights,  which  might  endanger  a  miscarriage  P 
And  it  is  sufficient  to  destroy  the  credit  of  Mrs. 
Cole,  that  the  account  she  gave  of  the  abortion, 
•hoold  be  communicated  to  a  young  child. 

As  to  the  second  miscarriage,  there  can  be 
,  no  colour  to  have  the  least  reliance  on  the  tes- 
timony of  Catharine  M*Cormick  in  support  of 
it.  It  has  appeared,  my  lords,  thatlVIrs.  Blake 
is  a  relation  to  the  family,  and  visited  lady  Al- 
tham in  Dublin  at  the  time  M'Corraick  pre- 
tends the  second  miscarriage  happened,  yet 
my  ladv  never  told  her  a  word  of  it.  Mrs. 
Oannab  Sliaw  swore  that  Catharine  M'Cor- 
mick  mentioned  to  her  that  lady  Altham  never 
had  a  «hild  j  and  M'Cormick  farther  signified 


to  Mrs.  Shaw,  bow  applieation  was  ande  ts 
her  by  a  person  who  used  to  get  evklcMei  (sr 
the  Icasbr  of  the  plaialiff;  thcfclbR  M*€or- 
mick's  evidenoo  can  have  no  weight,  sad  if 
proved  to  be  false,  brings  a  disrepute  on  all  tbt 
rest  of  the  evidences. 

As  to  Mrs.  Deborah  Anneriey,  she  saly 
swore  her  brother  drank  the  child's  heiltb, 
which  can  avail  nothing. 

Now,  my  lords,  let  us  see  how  this  pfdended 
birth  is  proved.  The  plaintiff's  witneHesnj, 
that  a-  midwife  was  sent  for  to  Ross,  and  dnt 
Dennis  Redmonds  was  the  person  pilehsd 
upon  for  that  errand.  Can  it  be  prcsoiMd  lint 
if  lady  Altham  was  in  that  condition,  thst  core 
would  not  be  taken  that  a  midwife  sbooM  be  ia 
the  house  some  time  before  the  birth,  sod  aot 
be  under  the  necessity  of  sending  for  ooe  tlM 
moment  she  was  in  labour?  There  wasaoMy 
to  assist  her  but  Mrs.  Heath,  and  nooetl- 
tended  her  ladyship  but  a  chaniber-maid  sod  s 
laundry- maid.  Every  expectation,  my  lotdi, 
from  such  a  birth  would  mduce  better  attes- 
dants  and  more  proper  nurse  tenders. 

It  is  surprizing  that  Redmonds  should  ntt 
know  for  what  purpose  he  was  sent,  and  that  ht 
should  leave  the  midwife  in  the  yard  withsot 
taking  any  farther  notice  of  her,  sind  go  iniae- 
diately  to  the  atable  to  take  care  of  nit  borse, 
which  it  seems  he  regarded  more  thtn  the 
midwife. 

As  to  Brooke's  testimony,  my  lords,  it  it  a 
heap  of  nonsense  and  absurdity.  He  sworn 
he  was  a  piece  of  a  surgeon  tor  47  yean,  and 
was  so  10  Tears  before  the  birth  of  the  daU, 
and  yet  is  but  50  years  old.  He  afterwardi 
said,  when  he  was  cross-examined,  that  bt 
practised  surgery  since  he  was  four  yeait  old ; 
and  says  he  did  not  consider  what  qnanfily  of 
blood  he  had  taken  from  lady  Altham.  Ht 
said  he  had  a  farm  at  a  place  called  Farces, 
near  Ross,  yet  no  gentleman  of  that  neigb- 
bonrhood  knew  of  any  such  man  living  ihm: 
Besides,  mv  lords,  this  must  be  attended  witb 
all  imaginable  inconsistency:  It  wss  unoertais 
to  meet  him  at  home,  but  there  was  a  certainty 
of  meeting  a  surgeon  in  Roes,  and  one  better 
skilled  in  his  profession.  So  that  on  the  wbok, 
what  regard  can  be  paid,  my  lords,  to  evidence 
so  diametrically  opposite  to  all  the  rotes  of 
probability. 

Turner  is  a  witness  not  to  be  credited ;  As 
manner  of  his  faultering  in  his  examinalioa  in- 
duces a  suspicion  :  He  fixes  the  time  of  tbs 
eclipse  ten  months  tdier  it  happened ;  bot  it 
seems  he  was  not  prepared  m  give  any  answer 
to  that  period.  So  that  we  find  wmp  tbeio 
witnesses  are  taken  out  of  their  course,  tbey  ai« 
at  a  loss  what  answer  to  give. 

Scott  says  he  used  to  iM)me  to  Donoaini 
with  how-do-yous,  in  enquiring  after  the  cUU'i 
health ;  and  that  be  deUvered  messages  to 
Laffan,  and  sometimes  to  Rolph ;  and  tbat 
Rolph  was  butler  at  the  birth  of  the  ebild, 
though  Rolph  and  Lafian  swore  they  never  aav 
one  anotheV  before  the  day  of  their  ezamisatiM. 
In  fine,  he  stands  ia  opposition  to  the  pfaNSW^ 
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Other  tribe  of  witnesses  about  Rolph  beings  ia 
Danmaine  at  the  time  of  the  birth. 

Mrs^  Oiflkrd's  testimony,  nnp  lords,  is  sup- 
ported by  the  serraots  of  the  family,  that  lady 
Altham  was  at  Wexford  assizes,  and  lodged  at 
one  Sweeny's.  Mr.  John  Kerr  has  proved  the 
limeofthe  assizes,  and  that  lord  chief  jostice 
Foster  went  thatcircntt.  This  is  a  circnm- 
stanoe  rery  material,  and  that  entirely  over' 
turns  the  plaintiff's  whole  system ;  for  by  the 

I  plaintiff's  evidence  she  must  be  with  chttd,  or 
ying  in  at  that  time;  which  cannot  be  true, 
because  she  was  then  in  Wexford.  And  lady 
Altham  oonid  not  be  brought  to  bed  in  May 
subsequent  to  the  assizes,  because  she  was  the 
'88th  of  that  month  (being  the  birth-day  of  king 
George  the  first)  in  Dublin.  And  I  must  beg 
leave  to  say  that  Mr.  Colclough  did  not  de- 
stroy a  tittle  of  what  Mrs.  Giffard  swore ;  for 
be  said,  he  did  not  see  lord  Altham  then  at 
Wexford  ;  yet  Higgisson  paid  his  lordship  20/. 
there,  and  Mr.  cSlelough  might  as  probably 
have  overlooked  iady  Altham  there  as  his 
lordship. 

*  Mary  ]>oy1e  and  Eleanor  Murphy  ace  quite 
contrary  to  one  another  in  point  of  evidence. 
Doyle  says  the  child  was  christened  in  the  big 
parlour,  and  Murphy  swears  it  was  in  the 
yellow  room  up  one  pair  of  stairs. 

As  to  Higgisson,  it  is  plain  he  is  produced  as 
it  witness  to'  intersperse  false  facts  with  real 
ones ;  he  says,  he  only  received  the  rents  of 
the  estate  near  Nanny  Water,  but  not  of  the 
Ross  estate:  Hedescnbes  partof  lady  Altham's 
dress ;  that  she  wore  a  white  apron  and  a 
white  handkerchief,  and  adds  that  her  lady- 
ship was  big  with  child.  Is  it  probable,  my 
k>ras,  that  she  would  come  down  two  pair  of 
atairsand  call  for  wine  for  him,  and  all  this 
while  he  was  on  horseback,  and  would  not 
even  vouclisafe  to  pay  her  ladyship  the  common 
eompliment  by  alighting?  Nay,  it  can't  be 
presumed  that  a  lady  of  her  high  spirit  would 
eome  down  stairs,  but  would  have  chosen  on 
each  an  occasion  to  send  her  servant.  I  must 
repeat  it,  that  here  a  false  fact  is  Uckedto  a 
real  iact  by  the  ingenuity  of  the  managers,  to 
l^ve  a  colour  to  the  fiction. 

I  come  now,  my  lords,  to  the  testinfOny  of 
Catharine  O'Neal,  which  1  can't  help  calling  a 
scene  of  iniqnity.  She  says,  she  went  to  liuly 
Altham  in  Crbss<rlane  in  Dublin,  and  told  her 
the  circumstances  of  the  child.  Is  it  natural 
to  imagioe  that  a  lady  (loet  to  all  comfort,  being 
then  sepaiated  from  lord  Akhain)  should  be 
tohl,  <that  her  only  son  was  begging  about  the 
streets,  and  would  neither  enquire  or  send  for 
fain?  This  witness  says  farther^  that  her  lady- 
ship's reason  for  not  admitting  any  of  the  ser- 
vants to  carry  the  child  to  see  her,  was,  for  fear 
it  might  oeoaskm  them  to  lose  their  places. 
Can  it  be  presumed,  that  a  distressed  mother 
srookl  set  a  greater  regard  on  what  might  have 
happened  to  a  servant,  than  on  the  welfare  of 
faer  onljT  child,  or  that  she  wonld  have  neg- 
lected him  in  tliat  manner?  No,  my  lords,  the 
4Uf6(MntKar7  most  be  aupposed,  mi  that  she 


would  have  been  glad  to  see  him  at  any  risk,- 
that  proper  care  might  be  taken  of  him. 

But  alderman  King's  testimony  clears  it  up, 
that  my  lady  jbad  no  son ;  for  if  she  had,  she 
would  most  certainly  some  time  or  other  have 
spoke  of  it  while  she  lodged  at  the  alderman's. 
And  would  it  not  be  the  greatest  satisfaction  to 
herself,  in  case  she  had  a  son,  to  bring  him  to 
England  along  with  her?  The  duke  and 
duchess  of  Buckingham,  and  all  her  relations 
in  England,  would  have  received  with  pleasure, 
and  educated  with  great  care  a  son,  who 
might  in  time  by  his  rank  and  fortune  become 
conspicuous.  Besides,  my  lords,  her  ioterest 
as  well  as  nature  would  nave  induced  her  to 
it ;  for  after  the  death  of  the  late  lord  Al- 
tham, lady  Altham  might  become  guardian  to 
the  child.  She  had  a  natural  right  to  that 
trust,  and  out  of  great  estates,  large  allowances 
are  given  to  tboM  who  are  entri^ted  with  thw 
care  of  ehiMren ;  and  where  such  a  trust  de- 
volves on  a  parent,  otherwise  indifferently  pro- 
vided for,  that  incident  is  of  some  weight  with 
a  court  of  equity,  to  be  more  liberal  in  their  al- 
lowance. These  considerations  might  be  ad- 
ditional motives  to  induce  her  to  take  care  of 
his  education,  and  espouse  his  interest ;  and  as 
none  of  these  Things  appeared  in  evidence,  it  is 
contrary  to  all  reason  in  the  world  to  imagine^ 
that  the  lessor  of  the  plabtiff  can  be  the  real  or 
legitimate  son  of  the  lord  and  lady  Altham. 

As  to  the  transportation,  your  lordships  will 
please  to  ol»erve,  that  Cromie  swears,  that 
Skellem  made  entries  in  Stephenson's  books, 
for  fear  of  being  imposed  upon,  of  the  several 
persons  that  went  aboard,  and  that  the  clerk 
came  aboard,  and  took  a  list  of  all  persons,  and 
called  them  over  on  board  before  the  ship 
sailed,  and  every  person  walked  by  as  he  an- 
swered to  his  name;  and  though  the  boy 
might  answer  to  the  name  of  Annesley,  the 
master  of  the  ship  might  pronounce  it  Hen- 
nesley,  and  write  it  so ;  and  when  he  went  to 
the  'f  holsel  to  give  in  the  names  to  Mr.  Guae, 
the  town  clerk,  he  might  spell  the  name  Hen- 
nesley  instead  of  Annesley,  and  thereby  oc-* 
casion  a  mistake  in  the  Tholsel  book. 

But,  my  lords,  can  any  one  pretend  to  say^ 
if  the  boy  was  forced  away,  that  when  Mr. 
Skellern  the  clerk  came  on  board  to  take  the 
names,  the  boy  would  not  have  complained  of 
bis  misfortunes,  and  of  his  being  taken  away 
by  force,  or  made  some  clamour,  and  then  he 
might  have  been  redressed  ?  yet  it  has  never 
appeared,  that  the  plaintiff  made  any  such 
complaints. 

It  is  very  evident,  my  lords,  that  no  industry 
has  been  wanting  in  the  plaintiff  to  seek  out  for 
witnesses,  in  order  to  deprive  the  defendant  of 
their  testimony.  How  comes  it,  that  a  dinner 
of  lanib  and  other  victuals,  has  been  sent  by 
Mr.  Mackercber  to  Rolph 's  house  ?  Why  was 
there  apolication  made  to  Rolph  by  bimf 
Why  truly,  because  he  was  informed*  that 
Rolph  was  in  the  family,  and  that Jie  was  a 
material  witness.  ' 

My  lords,  1  must  lake  notion  to  your  lonlr 
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ships,  that  the  testimony  of  Cavenagb,  \vho  is 
examined  for  the  defendant,  is  Tery  strong ; 
though  he  does  not  take  upon  hiniBeff  to  a  wear 
as  to  positive  time,  yet  it  shews  what  be  swore 
was  true,  and  should  have  weight  with  the 

jury- 

Hussey  made  himself  very  incoosisteBt  on 

his   examination.    Was  it  natural  when   he 

iband,  as  he  said,  that  Mrs,  Heath  changed 

tides,  and  tbat  she  waa  a  peren»ptory  witnesa, 

that  he  would  not  hare  expostulated  with  hec 

thereupon?    He  has  been  pleased  to  ramble 

much  IB  the^course  of  his  testimony,  by  giving 

an  account  of  his  gravel  walks;  but  if  he  came 

bere  to  tell  truth,  what  occasion  was   there 

for  those  excursions?  unless  he  would  make 

vs  belie?e  he  waa  a  man  of  greater  oonaequence 

than  he  has  appeared  to  be. 

My  lords,  the  plaintiff's  pretensions  are  at- 
tempted to  be  supported  with  the  slightest 
ptoofii»  Yonr  lordships,  and  the  gentlemen  of 
the  jury  will  take  it  into  their  consideration, 
what  objections  have  been  made  to  the  plaintiff's 
witnesses,  bow  inconsistent  each  one  of  them 
lias  been  with  himself,  and  how  inconsistent 
they  have  been  all  with  each  other ;  and  if  the 
lessor  of  the  plaintiff  is  to  prove  his  legitimacy, 
it  should  be  by  positive  and  uncontrovertible 
evidence,  and  not  by  suggestions  or  presump- 
tions. A^supposed  child,  my  lords,  is  an  injury 
to  the  original  donor,  to  the  remainder- men,  to 
lesseea  and  purchasers,  and  to  the  public  in 
general.  To  me  it  is  astonishing,  and  I  be- 
lieve it  is  so  to  all  mankind,  how  it  can  be  pre- 
sumed, tbat  lady  Altbam  should  have  a  child, 
Bnd  that  her  ladyship  should  not  claim  it  whilst 
the  was  living. 

t  fear  I  have  trespaased  too  much  on  your 
lordships'  time,  and  on  the  gentlemen  of  the 
jury,  and  shall  only  observe,  that  the  defen- 
dant is  now  possessed  of  the  estate  of  the 
family ;  and  as  his  birth  is  unquestionable,  and 
that  there  is  all  the  doubt  and  uncertainty  in 
the  world  attending  the  pretensions  of  the  lessor 
of  the  plaiotiif,  i  hope  the  gentlemen  of  the 
jury  will  think  a  verdict  ought  ti>  be  found  for 
the  defendant  in  possession* 

Court,  Gentlemen  of  the  jnry,  will  you 
please  to  take  any  reireshment  before  plaintiff's 
counsel  begin  to  speak  to  the  evidence  on  their 
side  of  the  <}uestion  P 

Jury.  We  humbly  thank  your  lordships,  we 
fehall  be  glad  to  refresh  ourselves.  [It  was  now 
between  four  and  five  o'clock  in  the  afternoon, 
when  the  Jury  refreshed  themselves  for  about 
kalf  an  hour.] 

Court.  Gentlemen  of  counsel  for  the  lessor 
of  the  plaintiff,  please  to  proceed. 

f  Serj.  Marshall,  My  lords,  and  you  gentlemen 
erf*  the  jnry,  I  am  in  this  cause  of  counsel  with 
Mr.  James  Anuesley,  the  lessor  of  the  plaintiff, 
Bnd  I  believe  there  Iras  scarce  been  an  instance 
in  any  age,  of  such  n  scene  of  iniquity,  cruelty, 
itud  inhumanity  as  this,  with  which  Mr.  An- 
uesley has  been  persecuted  for  the  course  of 
■aaay  yeurs;  he  has  heea  fcidaapped)  traas- 


ported,  and  sold  as  a  dave  for  tbii;leeB  or  lav* 
teen  years:  theverv  recital  of  it  must  eiciti 
compassion  in  every  buman  breaat ;  aa4  wkea 
bis  slavery  was  expired,  he  came  into  EagM 
to  assert  bis  right,  but  had  the  mi«li)rtOBe  ta 
aho'^t  a  man  accidentally ;  and  then  the  it^ 
fendant  (I  am  sorry  to  mention  it)  cootrirad  to 
indict  him  A>r  murder  at  the  aessioas  at  tht 
Old  Bailey,  held  for  a  gaol-deliveiy  for  thi 
city  of  Luo^oo  and  connty  of  Mkldlesex,  whert 
the  l««sor  of  the  plaintiff  was  triedf  and  hoiov- 
ably  acquitted. 

My  lords,  the  defendant's  oouoad  ia  opemair 
his  case,  said,  they  would  prove  the  plaiotii 
applied  to  several  people,  and  toM  taeni  ba 
would  be  pleased  to  go  over  seas,  and  tbat  kt 
waa  not  kidnapped  ;  and  tbat  nofi>roaoro(HB« 
pulsion  was  niade  uae  of  ta  transport  him,  bst 
that  he  went  abroad  voluntarily ;  yet  as  tbo 
gentlemen  have  not  attempted  to  proTS  it,  it 
stands  uncontroverted,  that  the  plaintiff  wM 
snirited  away  by  tbedetesdant  the  earl  of  is* 
gJesea,  to  feel  the  efiSecta  of  davery  in  Amaios, 
to  subject  him  to  the  dangers  of  the  seas,  iaiia- 
clemencies  6f  differentclimalea*  with  ioteatioBto 
put  an  end  to  a  life  that  stood  >in  the  defcaiiaBt'i 
way.  But  the  hand  of  Providence  ba«  still 
protected  him  in  the  midst  of  hisafflictioMi 
admiral  Vernon  contribute  to  have  him  om* 
ducted  to  theae  kingdooois,  and  good  fortane 
furnished  him  with  frieuda  when  bis  life  was 
thirsted  afler ;  he  now  comes  into  court  befaa 
your  lordships  to  support  his  undoubted  ligfati 
and  shew  the  world  tneseverities  he  nadnwcat* 

My  lords,  the  lessor  of  the  plaintiff  was  voy 
young,  about  twelve  years  old  when  be  sm 
kidnapped  and  transported,  and  thos  deprived 
of  an  opportunity  of  assertiag  his  right,  he  sis 
abandoned  and  reduced  to  the  lowest  ebb  of  su^ 
sery .  The  defendant  the  earl  of  Aogleset,  bad 
new  additions  of  honour  and  title  by  tba  plain* 
tiff's  misfortunes;  and  bemg  of  aproBd,afa* 
ricions  disposition,  tempered  with  cruelty,  aad 
inclined  to  oppression,  (it  is  with  leloclBBee  1 
mention  these  oharactera)  could  not  bear  tbata 
boy  in  those  low  circumstances  shodd  loottcd 
to  the  Altharo  eatate  and  title,  or  be  presanp* 
tive  heir  to  the  earl  of  Anglesea.  ExpetoH 
were  to  be  found  out  to  prevent  his  arnviag  at 
these  honours,  which  were  aooordingljpi^ia 
execution. 

My  lords,  the  defendant  would  endsavoarii 
overturn  the  plaintiff's  right,  by  pM^ndi^ 
insufficiency  of  h\g  evidence ;  but,  mi  .|"2 
this  mast  he  a  vain  pretext,  since  he  hisM 
was  the  aole  occasion  thereof;  andsatbattaaa* 
portation  haa  been  proved  as  dear  as  tbesoas 
day,  the  defendant,  the  sari  of  Angissea,  ' 
be  considered  as  a  apoliator  in  law,  and 
not  take  advantage  of  the  difficsltisi  ai 
f^om  the  vrickedneas  of  his  own  ads,  topi^ 
dice  the  plaintiff.  ^ . 

If  the  lessor  of  the  pIsiBtiff  al  the  tisie  «f  ttj 
fatal  transportalSsii,  aMU  15  years  ago,  m 
been  admitted  lo  proseeate  bis  just  right,  ae 
then  might  have  bad  an  opportunity  sf  prt«^ 
his  bM  by  ttamstnttfc^  wdwiMt  ^. 
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deece.  I  My»  therefore,  by  this  m^aos,  tb^ 
defenUant  has  adFgBtages  ahondant];^  superior 
to  him*  while  the  lessor  of  the  plaintiff  labours 
under  the  greatest  disadvantages ;  and  indeed^ 
coosideripg  the  nature  ot*  the  thing*  it  is  ?ery 
fNToridentialy  that  at  this  time  of  day  any  of  the 
plaintiff's  witnesses,  wbo  prove  his  birth,  happen^ 
to  he  Jiving.  And,  my  -tords*  when  1  come  to 
■peak  to  the  evidences  on  both  sides,  and  com- 
|iare  them  together,  I  believe  I  shall  be  able  to 
prove,  that  the  probability  is  to  be  applied  to  the 
evideooe  of  our  side,  and  that  they  deserve  cre- 
dit, and  shew  beyonu  all  doubt  the  legitimacy 
ofthephiuitiff. 

There  may  be,  my  lords,  some  little  vari- 
ations in  our  evidence,  but  this  is  very  natural, 
osasidering  the  distance  of  S6  years  since  the 
lessor  of  the  plaintiff  was  born. 

My  lords,  Ishall  beg  leave  to  lay  .before 
your  lordships,  and  the  gentlemen  of  the  jury 
the  nature  of  the  plaintiff's  case,  and  hope  your 
lordships  will  pardon  me,  if  I  happen  to  repeat 
any  thmg*  which  I  formerly  mentioned  when 
I  had  the  honour  of  stating  the  plaintiff's  evi- 
dence before  we  proceeded  to  the  examination. 

It  has  appeared  mo6t  evidently*  my  lords, 
in  my  humble  apprehension,  that  the  plaintiff 
was  lK>m  at  Dunmaine,  in  the  county  of  VVex- 
fiird,  and  is  the  son  of  Arthur  late  lord  Altham, 
by  his  wife  the  lady  AUham. 
^  My  lords,  it  seems  lord  Altham  was  a  pas^ 
flionate  man,  and  my  lady  was  a  sickly  puny 
woman,  and  for  other  reasons,  which  I  shall 
mention  by  and  by,  when  i  come  to  speak  to 
what  was  urged  by  defendant's  counsel  to 
that  particular,  it  was  thought  proper  by  lord 
•nd  lady  Altham,  to  send  their  child  to  Joan 
Landy  to  be  nursed,  who  was  married  (as  ap- 
pears by  some  of  the  plaintiff's  evidence)  to  one 
M*Cormick,  a  sailor,  by  whom  Joan  Landy 
bad  a  child. 

But  some  of  the  witnesses  have  said,  thai 
4  lord  AHham  had  got  Joan  Landy  with  child  ; 
but  let  that  matter  be  as  it  may,  after  her 
quitting  the  service,  she  went  to  her  father's 
bouse  on  the  lands  of  Dnnidaine,  and  there  lay - 
in  some  time  before  lady  Altham  was  brooght- 
to-bed  of  a  soo.'«-*My  ladv  suspeeted  lord  Al- 
tbam  was  the  father  of  Joan  Landy 's  child, 
from  informations  her  ladyship  received  from 
some  busy  people  $  but  being  afterwards  con- 
vinced, that  Landy  bad  a  child  by  her  husband 
M*Gormick,  then  lady  Altham  sent  the  lessor 
of  the  plaintiff;  her  ladyship's  son  and  heir,  to 
be  nnned  to  Landy;  and  though  the  de- 
fendant's counsel  would  endeavour  to  urge  how 
careless  lady  Altham  was  with  respect  to  her 
•bild,  from  this  particular ;  yet  1  believe  yopr 
lordships,  and  the  i^entlemen  of  .the  jury,  have 
it  in  their  notes  what  circumspection  was  used 
to  examine  the  milk  of  Furfeng's  wife,  and  it 
Appearing  unsound  by  the  opinion  of  one  Dr. 
wown,  the  lef»or  of  the  plamtiff  was  sent  to 
tiondy  to  be  nursed,  she  oeiog  approved  a  fit 
ferson  fbir  that  purpose. 

My  lords,  it  appears  thatall  proper  care  was 
lalneB  t»  fitnpLMidy'a  fuMMnboufe  peoper 


for  the  reception,  of  the.  chi)d  ;  and  that  lord 
A hham  caused  a  coach  road  to  be  made  from 
Dunmaine  to  Landy's  house  for  tbe  oonve- 
niency  of  his  lady's  visiting  the  child,  wherf 
the  child  remained  at  nurse  for  about  If 
months,  until  my  lord  Altham  took  him  home, 
and  took  the  proper  care  of  his  perso^^and 
education. 

And  now  I  most  mention  that  my  lord  and 
lady  separated  on  acsouot  of  an  unfortunate 
suspicion  of  Mr.  Thomas  Palliser,  and  after* 
wards  my  lord  became  familiar  with  one  Miss 
Gregory,  who  expected  his  lordship  would 
marry  her,  in  case  lady  Altham  had  died.  Sh% 
it  seems,  was  my  client's  bitter  enemy,  because 
she  apprehended  he  was  a  bar  to  her  ambition} 
and  having  a  great  ascendant  over  lord  Altham 
she  contrived  to  set  the  boy  adrift  naked  to  the, 
world,  when  he  was  scarce  8  years  old,  and 
very  artfully  gave  out  that  the  boy  was  the  so«i 
of  Joan  Landy.  And  the  boy  being  thus  abaur 
doned,  knew  not  what  to  do,  but  wandered 
about  the  streets;  and  the  defendant  after* 
wards  readily  encouraged  the  report  of  his  ille* 
gitimacy,  to  serve  his  iniquitous  desigos  of 
usurping  his  title,  and  therefore  transported 
him  to  America  in  hopes  he  should  never  more 
be  heard  of. 

My  lords,  we  have  produced  Mrs.  An^esley, 
who  is  married  to  a  near  relation  of  the  de« 
fendant,  who  swears  positively  that  it  wae 
well  known  in  the  family  that  lady  Altham  bad 
a  son.  If  the  title  of  the  lessor  or  the  plaioti^ 
was  a  mere  pretension  (as  contended  for  by  tba 
gentlemen  of  the  other  side)  it  is  surprising  that 
theearlof  Angleseawould  not  produce  any  one 
person  of  his  ftimily  in  favour  of  his  side  of  the 
question,  though  he  is  so  well  acquainted  with 
them,  and  might  have  influence  enough  to 
produce  them,  if  they  could  testify  any  thing 
against  tbe  plaintiff's  right 

Mr.  Higgison,  my  lords,  says,  it  was  known 
in  Enniscorty  that  lady  Altham  had  a  child  | 
and  alderman  Barnes  says,  it  was  well  known 
in  Ross ;  yet,  I  say,  none  of  tbe  family  has 
been  produced  to  declare  that  it  was  not 
known. 

The  counsel  on  the  other  side  would  endea- 
vour to  lay  a  mighty  stress  on  tlie  meannes| 
and  poverty  of  some  of  tbe  plaintiff's  wit* 
nesses :  but,  my  lords,  how  trivial  this  objection 
is,  I  appeal  to  your  lordships  and  tbe  genUe*  * 
men  oithejury^  J  t  is  iippossible  to  keep  wit- 
nesses alive  ;  and  we  must  prove  our  right  bjf 
such  witnesses  as  are  living;  the  plaintiff  cama 
to  Sngland  as  early  as  he  ooold  to  claim  hid 
tide. 

Mrs.  Heath  tays,  lady  Altham  was  visited 
hot  seldom,,  and  but  by  very  few  neighbours  id 
that  country ;  indeed  she  says,  Mrs.  Piggol 
visited  her  ladyship ;  and  I  must  own,  iii  mj 
opinion,  those  that  were  produced  were  not 
soitable  visitors  for  a  lady  of  her  distinction  i 
there  are  two  women  produced  for  the  de^ 
fendant,  who  paid  her  ladyship  visits,  hot  they 
never  visited  her  after  the  separation,  and  I  am 
afiaid  Ihcgr  aia  not  penona  to  be  creditedi  at 
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least  in  point  of  virtue,  one  of  them  has  been 
strangely  represented  in  court. 


Mrs.  Cole,  my  lords,  is  a  woman  of  unques- 
tionable credit;  she  says,  lady  Altbam  came  to 
Ireland  in  1713,  and  it  was  said  she  was  with 
child  in  that  year ;  her  ladyship  lodged  first  at 
captain  Briscoe's,  from  thence  she  went  to 
Mr.  Vice's,  and  from  Vice's  to  Dunmaine. 
She  swears  lord  Altham  threw  some  saucers 
Hear  her  ladyship's  forehead,  which  occasioned 
her  miscarriage.  Lady  Altham,  by  the  de- 
fendant's witnesses^  is  represented  a  haughty 
proud  woman,  which  is  i^stroog  reason  to  believe 
she  was  then  affrighted,  and  that  such  an  acci- 
dent might  be  attended  with  the  consequences 
which  afterwards  happened. 

The  waking  of  Mrs.  Cole's  mother  at  night, 
is  a  circumstance  that  must  strike  her  memory 
80  strong,  as  not  to  be  easily  forgotten ;  and  as 
the  defendant's  counsel  appealed  to  the  gentle^ 
men  uf  the  jury,  I  likewise  submit  to  them, 
whether  a  girl  of  13  years  is  not  old  enough 
to  enquire  into,  and  know  what  a  miscar- 
rias^e  is. 

As  to  the  second  mite%rriage,  at  Vice's  in 
Dubliu,  Catharine  M^Coi-mick  only .  said,  that 
there  was  a  suspicion  of  a  second  miscarriage, 
and  that  it  was  so  reported,  but  did  not  say  that 
lady  Altham  miscarried  ;  and  this  suspicion 
was  confirmed  by  Mrs.  Heatli,  who  owns  that 
there  was  a  quarrel  between  lord  Altham  and 
his  lady,  that  a  midwife  was  sent  fur,  and  that 
lord  Altham  declared  tbat  he  would  send  for 
t>ne,  and  that  if  she  was  not  with  child,  he 
would  put  her  away.  The  reason  that  Mrs. 
Heath  says  that  my  lord  gave  for  his  ^sending 
for  the  midwife,  appears  to  be  idle,  and  with- 
out the  least  shadow  of  truth,  because  my  lord 
continued  with  my  lady  atlerwards,  till  Febru  - 
ary  1716:  so  that  it  is  plain  Mrs.  Heath  must 
have  found  out  this  private  reason  of  her  own. 

And,  my  lords,  the  plaintiff's  counsel  asked 
Mrs.  Cole  and  Mrs.  Briscoe,  what  they  heard 
with  respect  to  lady  Aitham's  being  with  child  ? 
and  they  were  prevented  by  the  defendant's 
counsel  from  answering,  as  being  matter  of 
hearsay -evidence;  yet  from  the  objection  it 
ought  to  be  inferred,  and  the  gentlemen  of  the 
jury  must  presume  so,  that  Mrs.  Cole  and  Miss 
Briscoe's  mother  told  them  that  lady  Altham 
was  with  child. 

My  lords,  as  to  the  freedom  nsed  by  latA 
Altham  with  Mrs.  Bates,  from  what  has  ap- 
peared of  lord  Aitham's  disposition  even  from 
the  defendant's  witnesses,  it  is  not  in  the  least 
improbable;  for  do  not  all  of  them  mention  the 
intimacy  they  had  with  lord  Altham?  And  pray 
why  might  he  not  he  as  free  with  Mrs.  Bates, 
b^  clapping  her  on  the  shoulder,  as  Mr,  Prime 
oerjeant  mentioned  P 

My  lords,  it  happened,  that  very  few  neigh- 
bours visited  lady  Altham,  when  she  was 
brought  to-bed ;  Mrs.  Butler  was  the  only 
Beighbour  who  paid  her  visits,  and  to  whom 
her  ladyship  fled  for  refuge  at  the  time  of  die 
separation ;  she  was  in  the  room  at  the  time  of 
lh«.  Krtbi  but  the  ia  dead.— And  lord  Altham 
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was  not  visited  by  any  people  of  rank,  for  eo- 
lonel  £x>ftus  sa^s  he  did  not  visit  him :  so  tfast, 
my  lords,  considering  the  distance  of  time,  and 
tho  disadvantages  my  client  is  onder,  he  has 
given  as  convincing  preofs  of  his  title  and  legi- 
timacy, as  the  nature  of  the  case  can  wdl 
admit. 

Dennis  Redmonds,  who  was  a  servant  in  lord 
Aitham's  family,  appears  (even  by  Mr.  Palli- 
ser's  confession)  to  have  been  desired  nottogivs 
his  evidence,  because  Mr.  Palliser  under^iod 
his  testimony  might  greatly  prejudice  the  de- 
fendant. 

My  lords,  the  defendant's  eounsd  bafs 
shewn  a  good  deal  of  ingenuity  in  pustlb^ 
and  perpleting  the  plaintiff's  evidence,  on  the 
cross-examination ;  yet  the  troth  reroains  en- 
tire and  unquestioned,  that  lady  Altbam  was 
brought  to-bed  of  a  son,  and  that  that  son  is  tbe 
lessor  of  the  plaintiff.  And  though  tbe  plais- 
tiff's  witnesses  might  vary  about  the.  time  af 
the  eclipse,  at  this  length  of  time,  that  csbboI 
be  material :  nor  whewer  the  birth  was  bdara 
or  afler  the  eclipse ;  nor  whether  one  servast 
was  in  the  house  before  another  servant,  the 
fact  remains  proved,  the  birth  of  tbelenorsf 
the  plaintiff  is  ascertained :  nay  tlie  variations 
shew  that  the  evidence  is  not  framed ;  for  if 
there  was  an  exact  agreement  between  wit* 
nesses,  it  would  be  an  argument  they  were  in- 
structed in  their  story,  which  answers  ibe  de« 
fendant's  objection  in  that  particular.  And 
though  tbe  defendant  wonid  endeavour  to  abeir, 
that  maid-servantB  are  not  the  proper  witncsm 
for  such  a  birth,  surely,  my  lords,  as  this  caie 
is  circumstanced,  the  servant  maids  who  liffd 
in  the  house  are  the  most  likely  persons  to  be 
informed  of  an  afiair  of  that  nature. 

My  lords,  Mr.  Higgison  (whom  I  shall  bare 
occasion  to  mention  farther  hereafter)  is  a  mas 
of  an  unexceptionable  character,  and  his  efi« 
dence  for  tbe  plaintiff  is  strengthened  bysaeh 
circumstances,  that  plainly  shew  he  eonld  sot 
be  mistaken  ;  he  proves  particularly  tbe  time, 
as  to  her  ladyship's  pregnancy,  and  bis  cha- 
racter was  not  attempted  to  be  impeached  by 
the  defendant's  counsel;  for  when  calond 
Loflus  and  Mr.  Colclough  were  exaaained  as  to 
the  character  of  other  witnesses,  no  qnestiooi 
were  asked  as  to  the  credit  of  this  genUeoaa. 

Lord  Mount  Alexander,  my  lords^  says,  tbat 
lord  Altham  had  protested  to  captain  Grstea 
that  his  wife  was  with  child. 

Colonel  Piggot  and  aldernaan  Barnes  ifretr* 
that  it  was  reported  lady  Altham  had  a  ehSd. 
And  when  colonel  Piggot  would  have  rehited  is 
the  Court  what  he  hmd  his  mother  sav  with 
regard  to  her  being  godmother  to  lady  Akham^ 
son,  it  was  objected  to  by  the  deleodaat,  aa 
hearsay-evidence.  And  as  to  alderman  Barae^ 
the  jury  are  the  best  judges  whether  be  was 
out  of  his  senses,  for  every  geptleman  thtf 
heard  him  must  see  how  sensibly  he  delivcH 
hii  testimony. 

As  to  major  Fitzgerald,  my  lords,  henig^ 
fbrget  tbe  season  or  the  year  when  my  Mf 
was  brought  to-bed  i  and  thiaif  not  sotpnaqfr 
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h  being  so  long  since:  bat  a  birth  ao  well 
proved  cannot  in  the  least  be  discredited  by  his 
not  remembering  the  particular  season. 

My  1  Jordsy  1  come  next  to  answer  why 
Joan  Landy  was  not  examined,  on  which  the 
gentlemen  of  the  other  side  hare  laid  such 
stress.  We  offered  her  to  the  defendant's 
counsel,  but  truly  they  did  not  think  proper  to 
examine  her ;  and  the  reason  of  their  doing  so 
appears  plainly,  because  she  has  been  tampered 
with,  and  that  might  come  out  upon  her  exa- 
mination ;  and  though  Rolph  and  some  others 
of  the  defendant's  wituesgjes  said,  that  it  was 
well  known  that  Landy  was  with  child  by  lord 
Altham,  the  defendant,  ox  others,  and  that  lady 
Altham  knew  it ;  yet  the  circumstances  of  the 
afiair  plainly  shew  how  improbable  this  impu- 
tation is.  Landy  continued  three  months  in 
the  bouse  of  Dunmaine  after  my  lady  came 
there :  I  believe  it  will  hardly  be  imagined  that 
lady  Altham  (whe  was  of  a  haugbtT  spirit) 
would  admit  her  to  live  so  long  in  the  house,  if 
there  had  been  any  notion  of  her  being  with 
child  by  lord  Altham. 
.  My  lords,  the  gentlemen  of  the  other  side 
havje  exerted  themselves,  in  endeavouring  to 
shew  the  improbability  of  lady  Altham's  child 
being  nursed  abroad.  This  objection  may  very 
readily  receive  an  answer,  that  the  children  of 
noble  families  are  very  often  sent  abroad  for 
this  reason,  that  the  luxurious  way  of  living  in 
great  bouses,  may  be  of  disservice  to  the 
nurse,  and  consequently^  hurt  tbe  child:  so 
that  it  is  judged  sometimes  more  eligible  not 
to  have  the  child  nursed  at  home ;  and  1  have 
been  informed  iii  court  by  a  nobleman,  that  the 
present  lord  Ophaly,  the  son  and  heir  of  the 
£arl  of  Kildare,  the  first  peer  of  this  kingdom, 
>  was  sent  abroad  to  be  nursed,  and  J  apprehend 
that  such  an  instance  is  sufficient  to  obviate 
what  was  offered  by  the  gentlemen  as  to  that 
point    • 

My  lords,  as  to  the  meanness  of  Landy's 
bouse,  wherein  the  child  was  nursed,  tbe  three 
witnesses  produced  by  tbe  defendant  give  dif- 
ferent accounts  of  it :  one  says  there  was  no 
door,  but  a  bush ;  another  says  there  was  a 
door;  one  says  there  was  no  partition  in  tbe 
iabbin,  the  other  two  witnesses  say  there  was  a 
partition :  Mr.  Elms  says,  the  partition  was  of 
sod  and  stone  wall ;  but  Rolph,  who  pretended 
to  know  it  better,  by  bis  describing  the  figure 
of  it  on  a  paper,  on  his  examination,  said,  that 
a  hurdle  fixed  to  the  ground  to  keep  off  tbe 
straw,  served  as  a  kind  of  partition :  this  re- 
pugnancy of  these  witaesses  is  sufficient  to  de- 
stroy the  credit  of  all  of  them. 

1  shall,  my  lords,  proceed  to  make  some  far- 
ther observations  on  the  evidence  produced  by 
the  defendant,  and  roust  remark  to  your  lord- 
ships, that  if  a  story  was  to  be  made  up  without 
any  foundation  in  truth,  as  defendant  pretends, 
be  had  it  more  in  his  power  to  trcimp  up  a  ficti- 
tious story  than  the  plaintiff,  the  defendant 
having  a  cxiuntry  seat  m  the  county  of  Wex- 
ford, near  tbe  place  of  the  birth,  whereas  the 
Iflfsor  of  the  plaintiff  was  out  of  th«  kingdom 


for  so  many  years,  and  destitute  of  friends,  in- 
terest and  fortune. 

As  to  the  testimony  of  Rolph  and  Heath,  they 
contradict  each  other ;  indeed  it  was  requisito 
tbey  should  agree  in  something,  and  that  was, 
that  they  went  out  of  curiosity  to  see  the  child. 
Yet  bow  sitly  must  that  curiosity  be,  to  see 
whether  it  was  my  lord  Ajlham's  or  the  dog- 
boy's  child  ?  But  the  defendant  being  sensible, 
my  hirds,  how  fully  the  lessor  of  tl^  plaintiff 
had  proved  the  time  of  his  birth,  would  very 
ingeniously  endeavour  to  overturn  it,  by  pre- 
tending the  lady  Altham  was  in  spring  1715| 
at  Wexford  assizes,  when  Mr.  Walsh  and  Mr. 
Masterson  were  tried  there,  for  in|isting  men 
for  the  service  of  the  Pretender ;  however  Mr. 
Higgison  has  falsified  all  ttie  defendant's  wit- 
nesses; and  his  evidence  it  will  plainly  evince, 
that  this  story  b  framed  by  the  defendant  to 
serve  particular  purposes,  and  therefore  the 
testimony  of  Mrs.  uiffard,  Mrs,  Heatb,  and 
Rolpb^  must  fall  to  the  ground. 

Giffard  in  her  evidence  names  those,  she 
says,  that  went  with  lord  and  lady  Altham  to 
Wexford  assizes. 

Mrs.  Heath  adds  Mrs.  Giffard's  sister  to  the 
number  of  those  persons  that  went.  I  shall 
humbly  submit  to  the  gentlemen  of  tbe  jury,  if 
Mr.  Colclougb  does  not  plainly  disprove  Mrs. 
Giffard.  She  swore,  that  lady  Altham  sat  by 
Mr.  Colclousfh  the  greatest  part  of  Masterson 'a 
trial ;  Mr.  Colclougb  positively  swears,  that  no 
lady  sat  by  him,  and  gives  a  very  good  reason 
for  his  bemg  positive  in  this  circumstance,  to 
wit,  that  he  was  so  engaged  in  peeing  justice 
done  to  Mr.  Masterson,  who  was  his  relation, 
then  on  trial  for  his  life,  that  he  would  not  sit 
by  the  best  lady  in  the  land.  He  also  says, 
that  he  knew  lady  Altham  very  well,  and  did 
not  see  her  in  court;  and,  my  lords,  if  my  lady 
Altbam  had  been  in  tbe  court-house,  numbers 
of  persons  must  have  known  it. 

Mr.  Kerr,  my  lords,  a  witness  for  the  de- 
fendant, proves  the  day  the  assizes  began,  and 
tells  your  lordships,  he  saw  no  ladies  there. 
Mr.  Masterson's  trial  was  on  Monday  the  18th 
of  April  1715,  yet  Mr.  Hiffgison  swears,  that 
on  Tuesday  morning  tbe  19th  of  April  the  same 
year,  he  saw  lady  Altham  «t  Dunmaine  big 
with  child. 

Turner,  my  lords,  swears  my  lord  Altham 
went  to  the  assizes,  but  that  lady  Altbam  was 
not  there ;  for  that  her  ladyship  was  at  home 
at  Dunmaine  house. 

Rolph,  who  is  examined  for  tbe  defendant, 
in  order  to  prove  lady  Altham  at  the  assizes, 
says,  he  attended  Iprd  Altham  there,  yet  did 
not  know  in  what  part  of  the  town  he  lodgedi 
which  shews  strongly  he  was  not  there. 

My  lords,  the  defendant  has  produced  Mr. 
Palliser  the  elder,  Mr.  Aaron  iiambert,  and  his 
wife,  and  Mr.  Elms,  as  to  the  reputation  of  the 
neighbourhood  of  Dunmaine,  that  lady  Altham 
bad  not  a  child,  and  they  say,  they  visi.eJ  lady 
Altham  once  a  fortnight,  and  that  her  ladyship 
could  not  be  brought  to  bed  without  their  know* 
lodge,  &c.    But  the  gentlemen  of  the  jury  wiU 
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h  ooly  amomitsto  this,  that  lady  *AIUimi  tf 
never  mention  any  thiDg  of  tier  900  to  bin. 
This  may  be  easily  accounted  for,  becaoietord 
Altbaho  forbid  the  child  to  "be  bfoaght  to  hit 
mother :  lady  AUfaam's  o6ndition  at  that  tine 
is  well  known  ;  she  was  confined  to  her  dum- 
ber, and  could  receire  no  intelligeDcebotfhn 
Mrs.  Heath. 

Lady  Altham  left  this  kingdom  in  Sepieipte 
171^4,  and  it  has  been  provd  by  Herd,  one  of 
defendant's  witnesses,  that  the  child  was  10  the 
care  of  lord  Althatn  the  Auffost  precediag  that 
September,  so  there  was  only  a  month  bdireea 
the  father's  deserting  turn  and  her  ladjaUp't 
going  out  of  the  kmgdom  ;  therefore  it  ia  set 
extraordinary  that  she  did  not  hear  of  bv 
child's  misfortunes.— But  it  is  undeniaUe  thit 
the  plaintiff  was  taken  care  of  and  ednealed 
as  the  son  of  a  nobleman,  and  likewise  acknow- 
ledged by  lord  Altham  as  his  son  and  bar.  Mr. 
Misset,  a  gentleman  of  an  undoubted  ebaraetv, 

E roves,  that  the  late  lord  Altham  mentioscd  to 
im  at  Kinnay,  that  that  hoy  (meaoisg  Vri 
Annesley)  would  be  earl  of  Angleaea.  Mr. 
Charles  Bym  swears,  that  lord  Altham  tniteil 
him  at  Carrickduff  as  his  son  and  heir,  and  ac- 
knowledged him  as  such  :  and  this  witness  de- 
clares, that  be  would  have  resented  the  phin- 
tiff's  being  brought  to-  his  house  if  he  wu 
thought  tne  natural  son  \if  lord  Altham.  Mr. 
James  Cavenagh  acknowle<J^ed  Itkewise,  tint 
he  was  treated  at  Carrickduff  as  ford  Altham^ 
lawful  son;  and  I  believe  the defendaat will 
not  contest  the  veracity  ^ud  character  of  those 
gentlemen. 

My  lords,  I  must  beg  leave  to  take  some  bo* 
tice  to  your  lordships  of  the  circumstaoon  sf 
lady  Al(^am  in  London,  to  obviate  what  the 
gentlemen  say  as  to  that  point,  and  to  aocouat 
tot  her  ladyship's  not  endeavouriog  to  asKrt 
the  plamtiff 's  title.  It  waa  proved  by  Mn, 
Heath  that  lady  Altham  had  100/.  a  ynr  to 
live  on  till  the  death  of  lohl  Altham  ;  bat  if 
she  happened  to  survive  httoi,  then  she  was  to 
have  nothing ;  therefore  after  his  death  her 
ladyship  was  supported  by  the  bonoty  of  ths 
duke  and  duchess  of  Buckingham :  and  oma* 
dering  her  condition  and  ttle  distance  of  kfoj* 
doms,  she  was  incapable  of  qftsertiog  the  piano- 
tiff's  right.  Besides,  the  infirmities  and  wk* 
ness  she  laboured  under  might  afl^t  her  nx- 
mory ;  and  it  may  be  presumed  strimgly,  thsl 
she  imagined  he  was  dead. 

My  lords,  by  the  TimitatioB  of  the  setflemetit 
under  the  will  of  1701,  lord  Altham  bad  hot  a 
tenancy  for  life:  the  first  will  limited  the *it*ii 
to  Richard  lord  Attham  for  life,  remaioder  to 
his  issue  in  tail.  It  was  nndoubt^lj  for  the 
benefit  of  lord  Altham,  in  point  of  raiangmMT 
by  sale  of  reversion,  to  have  deserWhiil«i 
for  he  was  theij  under  age  and  could  not  jots  i 
besides,  if  he  was  dead,  or  put  out  of  the  way, 
the  estate  must  of  course  come  to  the  dHte- 
dant ;  so  that  by  the  defendant's  joioios^  wWl 
his  brother,  the Ute  lord  Altham,  they  <»^*J 
easier  raise  R)oney  by  sefliDg  such  part  of w 
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please  to  considier,  that  they  all  agree  In  a  same- 
ness of  expression  in  their  examination,  and 
Icnew  nothing  at  all  in  their  cross-examination, 
which  must  be  attended  with  some  suspicion. 
As  to  the  credit  to  be  given  to  those  witnesses, 
I  must  beg  leave  to  take  notice,  that  Mr.  Palli- 
ser  the  elder  seems  to  have  lost  all  his  memory 
in  this  afiair  ;  for  on  his  cross-examination,  he 
did  not  know  when  he  was  in  the  barony  of 
F<^h,  or  when  he  lived  in  the  Great  Island. 
Mr.  Lambert  happens  to  have  the  same  misfor- 
tune, be  even  forgot  the  time  he  was  married, 
and  some  other  circumstances.  As  to  Mrs. 
Lambert,  it  is  sufficient  to  name  her, 

Mr.  Palliser  the  younger,  happens  to  be  a 
very  extraordinarv  witness ;  he  says,  that  a 
wery  few  davs  before  the  separation,  lord  Al- 
tham bad  told  him  his  intentions  of  parting 
'Irom  his  wife,  because  he  had  no  children  by 
ber,  In  order  to  oblige  lord  Anglesea. 

It  is  very  unlikely,  my  lords,  that  if  lord 
Altham  was  so  determined,  he  would  have 
imparted  his  resolutions  to  him  ;  and  Mr.  Pal- 
liser said,  he  believed  that  lord  Altham  did  not 
intend  to  kill  him,  he  was  so  conscious  of  his 
innocence ;  and  after,  he  owned,  that  passes 
were  directed  by  lord  Altham  at  bis  body,  and 
that  Anthody  Dwyer  took  the  sword  out  of  his 
lordship's  hand. 

It  has  appeared,  my  lords,  that  a  coach 
road  was  made  (as  I  already  intimated)  to 
Landy's,  where  the  child  was  nursed.  I  sub- 
tnit  to  your  lordships,  and  the  gentfemen  of 
the  jury,  how  the  defendant's  witnesses  c'6n  • 
tradrct  each  other  in  attempting  io  disprove 
this.  Rolph  said,  there  was  no  road  made, 
£ims  said  the  same,  but  with  difficulty  it  was 
extorted  ftopn  Elms,  that  there  was  a  road 
made ;  for  that  there  was  a  slough  thrown  up 
'nt  each  side  to  make  it  passable,  which  was  a 
fhort  way,  as  he  pretended,  for  my  lord  to  go  a 
hunting.  Rolph  says,  there  was  a  coach -road 
made  on  purpose  to  go  to  the  church,  and  to 
'the  mill,  and  to  Mr.  PaUiser's  and  Mrs.  Gif- 
fard's  houses,  and  that  A|rs.  Qiffiird  usually 
rame  that  way,  and  not  roOnd  by  the  bridge; 
yet  Mrs.  Oiffard  said,  she  knew  no  other  road 
Trom  her  house  to  Dunmaine,  than  the  road 
over  the  bridge.  As  these  evidences  are  in- 
consistent, the  defendant  entirely  faib  in  his 
'defence. 

My  lords,  the  defendant's  counsel  insisted, 

'Ihat  the  child- was  taken  no  notice  of  by  lady 

Altham  ;  but  Lutwich  swears,  that  he  saw  the 

child  with  her  ladyship  at  one  Wright's  in  Ross, 

^here  her  ladyship  went  to  lodge  a^r  she  left 

^flrs.  Butler's.    He  further  proves,,  how  the 

child  was  taken  away  by  stealth.    Margaret 

Hodges  says,  that  lady  Ah  ham  mentioned  her 

child  to  her  at  alderman  King's  in  Qubliq ; 

and  Mrs.  Heath  thus  far  agreeing  with  Mrs. 

'  Hodges,  that  lodgings  were  taken  on  the  Quay 

for  lady  Althahi  before  her  ladyship  went  to 

lodge  at  Mr.  King's,  and  that  a  pistole  was 

S'ven  in  earnest  i^nd  returned,  coqfirms  strongly 
e  testimony  of  Mrs.  Hodges. 

M/  lordsi  as  to  aidermau  King's  testmoojT} 
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lords*  MiM  Gregory  bad  each  aa  asceodmt 
over  lord  Altbam,  Ihal  she  could  lead  him  as 
she  thought  profier  ^ts  I  remarked  before),  and 
she  had  an  interest  in  prerailing  on  his  lord- 
ship to  disown  bisson,  as  she  assumed  the  title 
of  lady  Altham,  and  expected  if  she  had  chil- 
dren that  they  might  sacoeed  to  the  estate: 
and  thus  to  gratify  an  imperious  mistress,  that 
nntbrfcttaate  nobleman  was  indueed  to  abandon 
bis  son. 

My  lords,  the  transportation  being  an  act  of 
the  defimdant's,  speaks  stronger  than  words; 
because  it  mast  establish  a  presumption  of  the 
plaintiff'^  right ;  and  no  later  than  last  Satur- 
day, we  find  by  the  evidence  of  Mr.  Stone,  at« 
tempts  have  been  made  to  disprove  Purcell's 
lestiiiiooy,  whieb  attempts  have  been  rendered 
abortive,  and  serve  only  to  confirm  the  truth  of 
what  be  swore. 

The  names  of  Annesley  and  Hennesley  are 
difiereat  from  each  other,  and  suppose  distiad 
persons ;  and  Hennesley  not  being  mentioned 
in  Stephenson's  book  is  no  reason  that  Annesley 
and  Hennesley  must  be  the  same  person,  beoEitise 
Hennesley  appears  by  the  Tholsell  books  to 
bave  been  indentured  before  the  45th  of  March 
i738 ;  and  Mr.  Tigh  swears,  Mr.  Annesley  did 
90t  leave  his  house  till  April  1728;  and  this 
must  be  a  strong  presumption  that  Annesley 
was  not  the  Hennesley  who  was  indentured. 
Besides,  the  ship  did  not  sail  till  the  30th  of 
April  17S8  (as  appeared  by  Stephenson's  books) 
and  Stephenson's  list  was  taken  just  before  the 
sailing,  and  several  that  were  indentured  afker- 
wards  ran  away ;  it  appearing  that  above  100 
were  indentured,  and  only  80  persons  were  in 
Stephenson's  list. 

.  As  to  the  imprudence  of  commttting  an  evil 
notion  in  the  open  day,  we  have  too  many  in  - 
stances  thereof  from  the  misconduct  of  several 
persons. 

My  k>rds,  if  the  lessor  of  the  plaintiff  bad 
been  Indentured  at  the  Thobell,  Mr.  Gune  the 
town-clerk  mnst  have  known  him,  as  he  was 
acquainted  witb  his  father ;  and  it  has  appeared 
in  proof,  that  very  strict  enquiry  is  made  at  the 
TIlolaell-ofBce  from  those  that  go  to  the  plan- 
tations, whether  they  indentured  voluntarily  or 
not ;  from  hence  it  follows,  that  the  lessor  of 
the  plaintiff  was  secretly  kidnapped  and  trans- 
ported to  America. 

Mr.  Giffard's  testimony  stands  unimpeached. 
Tbe  defendant  confoseil  to  him  the  just  title  of 
the  lessor  of  the  plaintiff,  and  that  he  was  his 
biptber's  son ;  ami  though  be  might  be  sup- 
posed in  a  passion  when  he  expressed  tbose 
words,  it  cannot  be  presumed  he  would  make 
declarations  of  surrendering  to  Mr.  Annesley 
bi^  right,  unless  be  was  conscious  that  Mr.  An- 
nesley was  lawfully  entitled  thereto. 

As  to  Joan  Laffan,  my  lords,  nothing  but 
the  force  of  truth  could  make  her  aa  consistent 
as  she  was. .  She  has  been  examined  a  second 
time  at  the  distance^ of  three  days,  and  re-exa- 
mined over  and  over  again  tbe  third  and  fourth 
time,  and  never  varied  in  her  testimony. 

My  lords,  this  being  a  cause  of  tbe  greatest 
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impertattce;  and  as  ail  the  acts  of  the  defisndanl 
iuduce  the  strongest  belief  of  the  indubitable 
right  of  tbe  lessor  of  tbe  plaintiff,  and  matt 
consequently  support  his  proofs  and  weaken 
those  of  the  defendant,  I  humbly  hope  the 
gentlemen  of  the^jury  will  consider  it  well, 
and  give  a'  verdict  agreeable  to  justice,  which 
I  doubt  not  will  be  for  ray  client  tbe  lessor  ef 
the  plaintiff. 

Mr.  Serjeant  TUdallg  of  counsel  for  the 
lessor  of  .the  plaintiff: 

My  Jords,  and  you  gentlemen  of  the  jury, 
I  am  counsel  of  the  same  side  with  Mr.  Ser^ 
jeant  Marshall.  This  is  certainly  a  cause  of 
tbe  greatest  consequence,  and  1  am  sure  from 
your  wise  consideratioDS,  it  will  receive  its  due 
determinatioo. 

I  shall  first  think  necessary  to  observe,  that 
from'  the  cirenmstanoes  of  the  plaintiff's  case, 
and  the  death  of  parties,  it  was  natural  for  some 
of  tbe  witnesses,  in  the  space  of  so  many  years,' 
to  forget  some  thines  witb  respect  to  time  and 
place ;  variatfons  of  this  kind  must  necessarily 
happen  in  a  course  of  evidence  after  so  long  a 
time  ;  but  tbe  principal  fact  remainetrae. 

The  matter  m  dispute,  my  lords,  is  attended 
with  a  very  particular  misfortune  on  tbe  side  of 
the  plaintiff.  Mr.  Annesley's  father,  the  late  lord 
Altham,  had  no  relations  in  the  county  where 
the  lessor  of  the  plaintiff  was  born  ;  nor  bad 
his  mother  any  relations  in  this  kingdom, 
which  in  a  great  measure  accounts  for  that 
circumstance^  that  there  are  not  people  of  rank, 
or  relallions  m  the  family  to  prove  bis  legi- 
timacy. 

My  lords,  the  defendant  is  a  peer  of  this 
kingdom,  and  of  England,  and  is  m  possession 
of  a  great  estate  near  the  place  of  the  plaintiff^a 
birth;  and  as  most  of  the  inhabitants  are 
tenants  and  acquaintance  of  tbe  defendant,  and 
under  his  influence,  they  mi^bt  not  be  so 
easily  prevailed  upon  to  give  evidence  here. 

It  has  been  proved,  that  the  plaintiff  wae 
transported  out  of  this  kingdom  to  America^ 
in  an  illegal  and  iniquitous  manner,  when  be 
was  about  14  years  old,  and  having  not  re*- 
tnmed  till  lately, .  he  must  be  ignoratit  what 
witnesses  were  living  to  prove  his  birth,  till  he 
made  a  diligent  enoniry  ;  be  must  be  oblig^ 
to  the  friendship  of  tiiose  who  voluntarily 
offered  themselves;  and  now  be  do^  all  he 
can,  by  offering  them  here  in  court  as  evi- 
dences. 

My  lords,  it  has  not  been  attempted  to  be 
proved  by  any  of  tbe  defendant's  evidences 
(except  Rolpb)  that  any  improper  application 
has  been  made  on  the  plaintiff's  side  for  evi- 
dence ;  but  the  account  Rolph  gives  is  very 
inconsistenti  Is  it  probable,  my  lords,  that 
Mr.  Mackercher,  at  the  first  sight,  would  offer 
Rolph  a  lieutenaitcy  in  presence  of  two  other 
persons,  and  thereby  put  it  in  tbe  power  of 
Rolph  to  bave  mined  tbe  cause  of  the  plaintiff? 
or  that  when  Rolpb  refused  it,  as  he  says,  that 
he  would  have  gone  to  him  a  second  time,  to 
ask  him  any  questions  in  relation  to  what  M 
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firat  propofed  to  him,  when  Ibar  other  perwnt 
who  were  straDgers  were  present?  No,  my 
ordt,  DO  ratioDAl  man  could  be  gnihy  of  euco 
a  piece  of  miaoonduet.  If  any  offera  were  to 
be  made,  tbey  muat  be  made  to  people  in  a 
lower  condition  tban  Rolpb  appears  to  be, 
from  bb  own  deckration,  who  would  be  ready 
if  tbey  met  such  encouragement,  to  appear  here 
and  give  their  testimony. 

Though  Mrs.  Heath  mentions  how  she  has 
been  applied  to,  yet  she  is  silent  as  to  any 
undue  means ;  so  that  in  fine,  Rolph  was  the 
only  person  pretended  to  be  tampered  with, 
which  shews,  that  this  part  of  bis  testimony  is 
▼ery  incredible. 

The  producing  Mrs.  Blake,  my  lords,  is  a 
great  argument  of  the  plaintiff's  sincerity, 
and  that  he  intended  to  give  evidence  of  every 
thing  that  could  give  the  court  and  jury  some 
light  of  the  matter  now  in  controversy. 

I  shall  now,  my  lords,  endeavour  to  speak 
to  the  evidences  on  both  sides,  and  hope  to  be 
able  to  shew,  that  the  plaintUThas  very  clearly 

E roved  his  title.  Eleanor  Mnrpbv,  and  Mary 
l<wle,  agree  as  to  a  positive  proof  of  the  birth 
and  christening ;  the  little  variations  of  time 
are  of  DO  significancy  ;  they  likewise  prove, 
that  Redmonds  was  sent  for  a  midwife ;  and 
Redmonds  proves,  that  be  went  for  one  to 
Ross ;  and  Airtber  says,  that  he  was  spoken  to 
by  cok>nel  PalUser,  in  order  to  prevent  giving 
kis  testimony ;  and  the  colonel  owns,  he  had 
some  discourse  with  bim  to  this  purpose, 
previous  to  his  examination. 

Brown  says,  there  were  bonfires  and  re- 
jcricings  for  the  birth  of  the  child ;  and  Scot 
swore  that  he  was  sent  several  times  with 
uessa^  from  Mrs.  Piggot,  to  enouire  about 
the  child's  health,  and  that  it  was'tbe  repute- 
tion  of  the  country,  that  lady  Altham  had  a 
child,  which  strengthens  the  testimony  of 
Murphy  and  Doyle. 

My  lords,  there  can  be  no  manner  of 
doubi,  but  that  there  was  a  coacb«road  made, 
as  proved  by  the  plaintiff,  for  the  conveniency 
of  lady  Altham's  going  to  Landy's  house, 
where  the  child  was  nursed.  Elms  at  first 
denied  the  road  was  made,  and  afterwards 
own'd  it,  as  Mr.  Serjeant  Marshall  has  fully 
observed:  But  I  must  remark  to  ydiu*  k>nf- 
ships,  that  Rolph  says,  a  coach^road  was 
made  before  the  nurse's  cabbin  was  built ;  and 
that  the  cabbin  was  built  a  year  before  my  lady 
came  to  Dunmaine ;  and  he  further  says,  that 
the  road  was  made  on  purpose  for  visiting  Mrs. 
Qiffard.  Surely,  my  h>nb,  this  must  be  false, 
in  regard  lady  Altham  was  not  in  the  country 
for  a  long  time  afler  the  road  was  made,  ac- 
cording to  Rolph's  account,  and  there  was  no 
occasion  to  visit  Mrs.  Giffard  before  her  lady- 
ship came  to  Dunmaine,  and  consequently,  it 
could  not  be  made  for  the  conveniency  of 
visiting  Mrs.  Giffard.  Besides,  Mrs.  Giffard 
says,  she  always  came  over  the  bridge,  in 
contradiction  to  all  the  other  witnesses ;  tliere- 
fore  it  must  be  supposed,  that  the  road  was 
«iade  on  purpose  to  visit  the  child  &  and  the 


great  endeavours  used  by  the  defesdaot  to 
overturn  the  plaintiff's  witnesses  in  tUa  parti* 
cuhir,  shew  his  appcehensioQ  of  the  coase* 
quences  of  this  dreamstance. 

My  lords,  the  defendant  endeavmirs  to  by 
great  stress  ou  the  meanness  of  the  dren 
and  appearance  of  some  of  the  iilaiiiliff*i 
witoesses ;  but  this  can't  be  an  aigunient 
against  the  plaintiff's  eauae,  because  ma  nsast 
make  use  of  what  proofs  the  nature  of  the 
thing  will  admit,  and  of  such  witnesses  as 
are  living,  that  could  give  an  aooosmt  of  bis 
birth :  and  such  are  those  who  happened  to  ba 
servants  that  time  in  the  house ;  and  tka  ytda 
variatiott  of  the  circumstance  of  time  and 
place,  ought  to  'have  no  wei^t.  And  as  to 
Redmonds,  however  contemptible  his  appear- 
ance may  be,  he  was  a  person  fit  eoMgli  fiir 
the  errand  to  the  midwife. 

My  lords,  I  shall  next  proceed  to  our  wit- 
nesses, who  prove  lady  Akham's 
and  miscarriage.    Mrs.  Cole  gives  a~  9i 
diUe  account  of  the  miscarriage ;  and 
the  counsel  on  the  other  side,  have  labaored 
very  hard  to  shew  that  a  child  of  her  age 


not  be  curious  enough  to  enquire  into  a  tkiMP 
of  this  nature,  yet  the  contrary  may  yeiy  wcB 
be  supposed,  as  she  probably  never  saw  any 
such  thing  before ;  and  therefere  it  was  very 
natural  it  might  make  an  impressioo  as  her 
mind.  A  person  of  an  advanced  age  mq^ 
very  well  be  ima^ned  not  to  have  a  cuiios<y 
on  such  an  occasion,  as  perhaps  baring  seen 
a  thing  of  that  nature  nefere.  Coold  this 
drcumstanoe  of  Mrs.  Cole's  testinmiy  bs 
intended  for  any  particular  purpoaa  t  No,  my 
lords,  it  could  not ;  because  she  oonld  never 
dream,  nor  was  prophetic  enough  to  ksow, 
that  she  should  ever  be  called  upon  here  to  girs 
her  evidence ;  and  though  she  and  Mrs.  Healk 
differ  in  their  testimony  about  lady  Allbani^ 
going  to  Vice's,  this  can  be  pf  no  great  eon- 
sequence;  and  I  appeal  to  your  lordMiips,  aal 
the  jury,  fittm  the  rational  iGstinet  manner  Mrs. 
Cole  gave  her  evidence,  whether  she  or  Mm. 
Heath  deserve  greater  credit? 

Alice  Bates,  my  lords,  swears  to  My  Al- 
tham's  pregnancy  and  miscarriage  at  Viee^; 
and  as  to  the  obiection  of  the  fivedom  oKd  by 
lord  Altham  with  her,  (as  she  rehtod  la  ksr 
testimony)  we  see  that  gentlemen  and  Mms 
very  frequently  admit  their  servant  maids  to 
make  free  with  them,  and  particularly  so  snek 
occasions. 

My  lords,  Mr.  Turner  swears,  he  wsnA  to 
Dunmaine  immediately  after  his  narriagc^ 
and  as  this  gentleman  resided  so  Ioq^  m  ms 
family,  he  could  uotn^iBtake,  as  to  time  er 
fact,  fie  says,  lady  Allbam  was  theo  fKjf* 
nant ;  and  Mr.  Higgiaon  swsirs,  he  saw  la^f 
Altham  with  child ;  he  is  an  tnimneacksd 
witness,  and  by  the  drcuinslanoes  he  OBSiiytid 
in  his  testimony,  that  he  was  bound  ferkaid 
Altham  fivr  the  sum  of  SO/. ;  and  lurtbsr, 
that  he  was  reedver  for  his  hndskip  for  part  sf 
his  estate ;  we  have  the  strongest  reason  to  bs 
convinced  of  the  troth  of  bis  tcstinooy. 
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rMy  lords,  I  shall  now  oomider  the  negstive 
roora  of  lady  Altham^s  pregnancy  ;  and  first, 
shall  begin  with  some  of  the  servants  of  the 
boose,  prodiieed  by  the  defendant  for  this 
point  Owen  Cafensgh  owns,  that  he  was 
absent  for  some  time  from  Dunmaine,  and 
that  he  left  the  service  for  some  time,  and 
returned  thither  again ;  therefore  as  be  did 
not  continue  constantly  in  the  house,  there 
co«ild  be  no  certainty  in  his  evidence ;  because 
lady  AHham  might  be  brought  to  bed  when  he 
was  absent,  whether  he  was  in  the  service  or 
not. 

Rolph,  by  all  the  plaintiff's  witnesses  is  said 
to  leave  lora  Altham's  service  before  the  birth 
•f  the  child  ;  and  as  his  testimony  with  respect 
to  the  coach -road  appears  to  be  false,  his  whole 
eridence  ought  to  be  discredited. 

Anthony  Dwyer,  my  lords,  contradicts  all 
the  defendjutt's  witnesses ;  for  he  says.,  there 
was  no  child  at  the  house  of  Dunmaine  after 
the  separation,  therefore  he  ought  not  to  be  be- 
lieved. 

My  lords,  your  lordships,  and  the  gentlemen 
of  the  jury  will  please  to  consider,  that  the 
proofs  on  the  plaintiff's  side  are  positive  evU 
dence.  Murphy,  Doyle,  Macormick,  LA£Qm, 
and  Redmoodis,  who  were  servants  in  tne 
boose.  Mrs.  Cole,  and  Mrs.  Briscoe,  Alice 
Botes,  major  Fitsgerald,  Mr.  Turner,  and  Mr. 
HiggisoD,  Scot,  and  Brooks,  these  are  all  en- 
tiray  opposite,  with  respect  to  the  pregnancy 
and  miscarriage,  to  the  other  servants  (the  de- 
fendant's witnesses)  Heath,  Dwyer,  Rolph, 
Neife,  and  Cavenagh ;  bot  as  the  evidence  in 
behalf  of  the  plaintiff  is  positive,  it  must  be  con- 
wdered  in  a  stronger  light,  and  outwogh  the 
defendant's  evidence,  as  to  the  pregnancy  and 
birth ;  therefore  the  superstructure  which  the 
defendant  builds  on  such  a  foundation,  most 
consequently  foil. 

My  lords,  I  shall  now  take  notice  of  those 
witnesses  on  the  part  of  the  defendant,  who 
Mry«  that  it  was  not  reputed  in  the  country  that 
bdy  Altham  had  a  child.  The  first  person, 
my  lords,  examined  to  this  point  was  colonel 
liimos ;  bnt  this  gentleman's  testimony  is  no 
more  than  that  he  lived  about  seven  or  eight 
miles  from  Dunmaine,  and  had  no  acquaint- 
ance with  lord  or  lady  Altham,  and  knew  no- 
ting of  the  Diatter  in  question ;  so  that  it  is 
ftein,  the  intention  of  producing  him  was  only 
to  give  a  sort  of  digni^  to  the  cause. 

Colonel  Palliser,  my  lords,  is  the  next  evi- 
dence for  the  defendant  in  tliis  respect :  he 
aajTS,  he  never  was  absent  from  Dunmaine  above 
a  week  together,  and  afterwards  owns,  he  was 
absent  above  a  month  at  ooe  time ;  I  fear  be  is 
too  ready  and  forward  a  witness.  In  one  par- 
Ikwilar  be  seemed  an  agent  in  the  cause,  by  de* 
nirioff  Redmonds  not  to  appear,  on  pretence 
that  bis  evidence  could  signify  nothing ;  and 
aa  he  has  shewn  a  good  deal  of  inclination 
berein  in  favoor  of  the  defendant,  1  can't  help 
sayings  it  throwa  some  sospiision  on  his  e? i- 


Jir.  PaUisar  lbs  yoongery  my  lordsi  said  he 


believed  his  father  visited  at  Dnnmaine,  bot 
that  he  did  not  see  lady  Altham  often  at  his  fa- 
ther's house.  He  seems  to  have  too  much  in^ 
timacy  in  that  family  from  his  own  account ; 
he  tern  yon,  that  lord  Altham  mentioned  to  him 
his  intention  of  turning  away  his  lady,  yet  till 
that  time  his  lordship  never  spoke  to  him  of  his 
family  affairs.  This  really  appears  very  strange 
and  improbable ;  and  if  one  fact  is  not  true,  it 
must  discredit  all  the  rest  of  his  testimony. 

My  lords,  he  is  contradicted  by  Joan  Laffan, 
who  swears,  that  he  had  lord  Aftham's  cap  onT 
that  DMHrning  of  the  separation ;  he  said,  that 
he  had  his  bat  and  wig  on ;  but  when  they 
were  both  on  the  table  here  together,  he  could 
not  recollect  he  had  a  cap  on,  or  if  he  changed 
his  hat  and  wig  for  a  cap.  It  is  somewhat 
strange  that  Mr.  Palliser  should  forget  the  most 
material  passage  of  his  life ;  for  from  the  cir- 
cumstances of  that  afiair,  and  the  treatment  he 
met  with,  he  most  remember  the  particulars  of 
that  affair  to  his  last  day.  The  very  particular 
breakfast  he  had,  Joan  Laffan.  remembered 
when  she  was  called  upon ;  and  he  acknow- 
ledged, as  she  said,  that  it  was  some  mulled 
wine ;  so  that  in  the  minutest  circumstance  she 
was  fonnd  consistent  Your  lordships  will 
please  to  consider,  what  powerful  influence  re* 
sentment  has  on  the  minds  of  men,  it  is  not 
easily  removed ;  and  sometimes  a  strong  re- 
sentment against  the  father  is  continued  to  the 
son.  How  much  Mr.  Palliser  haa  been  in^ 
censed  against  k>rd  Altham,  has  plainly  ap- 
peared. 

Mr.  Aaron  Lambert,  my  lords,  gives  a  very 
loose  kind  of  testimony,  and  when  a  character 
was  required  of  colonel  Loflus,  with  respect  to 
Mrs.  Lambert,  your  lordships  have  seen  how 
cautious  he  was  of  encoaraging  any  credit  to 
be  ffif  en  to  her  oath. 

As  to  Mrs.  Giffeurd,  she  pretends  to  remem- 
ber every  thing  that  happened  relative  to  the 
assizes  at  Wenord,  yet  she  forgot  her  sister, 
who  went  in  companjr  with  her  and  lady  Al- 
tham thither,  as  is  evident  from  Mrs.  Heath's 
testimony.  And  as  tothecirconslanceofthe 
assiases,  the  testimony  of  Mr.  Colclough,  Mr. 
Turner,  and  Mr.  Higgison,  for  the  plaintiff, 
are  diametrically  opposite  to  the  testimony  of 
Mrs.  Giffard,  Itolpb,  and  Heath  for  the  de* 
fendant« 

Rolph,  my  lords,  I  most  remark,  was  never 
at  loni  Altham's  lodgings ;  and  Mrs*  Heath 
adds  a  new  person  to  the  company  :  1  mnst 
submit  to  the  gentlemen  of  the  jury,  whether 
the  plaintiff^s  or  the  defendant's  witnesses  are 
most  consistent,  and  which  of  them  give  the 
most  probable  evidence. 

The  next  thing  1  shall  trouble  your  lordships 
with,  is  to  make  some  remarks  on  some  deda- 
ratkms,  made  by  the  late  lord  Altham,  that  ha 
bad  no  legitimate  issue ;  whereon  •the  gentle- 
men of  the  other  side  strongly  relied. 

Cotonel  Herman  was  produced  as  a  witness 
for  the  defendant  to  this  purpose ;  bnt  tmly  ha 
could  not  tell  whether  the  conversation  he  had 
with  lord  Altham  was  before  or  after  the  death 
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of  qaeen  Anne ;  therefore  be  is  not  certain  in 
bis  evidence  herein,  and  could  not  fi|[  an^  par- 
ticular time. 

Father  Downes,  another  of  the  defendant's 
evidence,  could  not  likewise  fix  any  particular 
time  in  his  testimony. 

Colonel  Wall,  my  lords,  says,  thai  it  was  in 
1725  lord  Altham  wished  he  bad  a  lawful  son ; 
and  Mr.  Wall  said,  that  it  was  the  interest  of 
my  lord  to  have  a  son,  on  the  opinion  of  the 
wills  and  codicils ;  whereas  the  (loiat  of  Iw*  is 
quite  contrary. 

Colonel  Becket's  testimony,  my  lords,  ia 
manifestly  inconsistent :  he  says,  be  dined  with 
lord- Altham  in  the  summer-house  at  Mr.  Vice's, 
and  that  it  was  not  above  %  year  from  the  time 
bis  lordship  lodged  at  Mr.  Vice's  till  be  oame 
to  live  at  Inchicore.  Now,  my  lords,  it  is  evi- 
dent in  proof,  thai  ]MLr., Beckett  must  have  mia^ 
;  teken  himsell'for  several  years,  for  that  my  lord 
lived  in  Dunmaine,  Kinoay,  Carrkkduff,  in 
Dublin,  and  other  placies  for  a  ^food  many 
years  before  he  went  to  live  at  Inchicore. 

As  to  Mr.  Medlicott,  it  is  very  odd  that  lord 
Aitham  should  make  the  declaration  whksh  be 
mentions.  That  as  he  had  no  son  of  his  own, 
he  did  not  care  if  the  estate  went  to  the  devil* 
However  ibis  dedaratiOta  may  be  made  eoiisis- 
tent,  with  some  little  variation,  by  only  substi- 
tuting^ the  word  if  instead  of  a«,  whioh  woald 
make  it,  *  If  bo  had  no  son  of  his  own,'  then  it 
would  be  an  hypothetical  expression,  and  pro- 
bably Mr.  Medlicott  mig^bt  have  forgot  the 
identical  words  in  so  long  a  time.  These  last 
witnesses  were  all  that  were  examined  by  >the 
defendant  as  to  the  point  of  the  declarations. 
.  Now,  my  lords,  1  shall  beg  leave  to  mention 
wbat'tho  witnesses  in  behalf  of  the  lessor  of  the 
plaintiff  swear  as  to  this.point  Colonel  Pigott 
says,  it  was  generally  reported  that  lady  Al- 
tham was  brought  to  bed  of  a  son  about  S8 
years  ago,  and  from  bis  intimacy  with  that  &- 
9)iJy  be  could  not  be  mistaken. 
.  Alderman  Barnes,  my  lords,  said,  that  lord 
AUham  meotioned  to  bim  that  bdy  Altham 
had  a  son  about  the  time  of  the  birth  of  the 
lessor  of  the  plaintiff,  and  he  believes  be  was 
told  so  by  500  people  in  Ross.  Can  it  be  ima« 
gioed  that  his  lordslrip  would  make  such  de- 
claTatu>Ps»  wiUi  a  view  of  imposing  a  child  on 
the  public  in  prejudice  to  his  brother,  and  the 
Vismainder-men  of  the  family,  if  he  had  not  a 
SOQP  Laody's  child  was  notoriously  known 
and  admitted  to  be  a  bastard,  and  it  .was  not  ia 
the  power  of  lord  AJtbam  to  make  him  his  le- 
gitimate son* 

Butt  my  lords,  alderman  Barnes's  testimony 
is  confirmed  by  lord  Mount  Alexander,  iirom 
lord  Altbam)«  positive  declaration,  <<  By  God, 
Grov^"  I  have  a  child  by  my  wife,  tluit  will 
Kldie  my  brother's  Boae  awell."  The  honour  of 
this  nobie  lord  is  sufficient  to  estabUsh  this  as 
an  undeniable  truth.  It  is  true,  lord  MooBt 
Alexander  dk)e6  not  fi^  a  time  for  this  declara- 
tion, but  the  natmre  of  Uie  thing  speaks  itytba 
it  most  he  uSiex  the  birth. of  the  child ;  and  it 
aaoaot  he  aoppeaed  lord  Alt(iam  would  be  so 


absurd  to  declare  be  had  a  cbikl,  if  he  bad  sst 
a  son. 

But,  vay  lords,  aa  these  evideaecs  on  tbs 
part  of  the  plaintiff  are  positive,  and  aU  tbe  de- 
fendaofe's  proofs  are  negative,  the  flMMtfafoar- 
aUe  construction  that  can  be  made  jEsr  thsa, 
iSf  that  they  are  ignorant  of  a  fact  so  nsisfisai 
to  the  rest  of  the  ooontry. 

My  lords,  that  there  mav  be  no  partof  tbe 
chain  of  our  evidence  brcweo,  we  bavasbesa 
what  care  baa  been  taken  of  the  child*,  ire 
have  proved  Joan  lAndy  to  be  his  nttisSi  »i 
Joan  Laffan  his  dry  -nurse.  Laffim  was  ctlU 
np  and  narrowly  examinftd  three  or  foor  dtf- 
terjsnt  times,  notwithstanding  whioh,  abe  wai 
always  found  consistent  wkh  herssif,  and  tik 
circumstances  of  her  testimony  were  pnvad 
fully  by  her.  The  whole  force  of  the  deM^ 
aot^  witnesses  was  turned  to  destrojF  Ihecba* 
raoter  of  this  woman,  but  their  testmnay  m 
general,  and  there  was  no  foot  pcoscd  is  da* 
stroy  her  evidence,  thersfose  what  Ihi^  save 
did  not  affect  her  ao  as  to  render  her  a  badvit^ 
neaSk  She  said  abe  oame  to  Danmaiaeia  kir- 
veat  1715,  and  lived  a  year  in  the  family  Ubca 
the  chikl  was  pot  under  her- cave,  whicn  easia 
harvest  1716,  six  months  be&re  the  sapanlias, 
which  was  in  the  heginnmg  of  the  vsar  17ir» 
and  that  tallies  with  the  time  thatahe  wasap- 

einted  to  take  care  of  the  «hihl,  andaasMB 
r.  PrimeSerjeani'sol^ection  as  to  that  paist. 

Dominick  Farrell,  my  .lords,  sticaigthwa 
the  testimony  of  Laffan.  Be  is  fissiiive  that 
be  saw  the  child  in  the  bouae  of  Donmaia^  ia 
the  care  of  hia  mother,  the  lady  Altham,  bate 
the  aeparation . 

M  V  lords,  the  eounael  for  the  defendant  fisd- 
iog  that  we  had  proved  the  lessor  of  the  piais- 
tiff  to  be  the  son  of  lord  Altham  by  his  iad/r 
have  endeavomned  as  much  as  theyeaayia 
overturn  this  evidence,  by  pretending  be  was 
the  son  of  Joan  Landy  ;  but  1  hope  we  have 
satisfied  your  lofdships  and  the  gaoUaiBaa  af 
the  jnry,  that  their  testimony,  in  tfanicapHi, 
is  very  inooosistent.  William  Elms  bss  heca 
prodoced,  who  awore,  that  Joan  Landy's  dald 
was  brought  home  to  Dunmaine  after  the  aa* 
pantk>n.  Martin  Niefe,  and  William  KaoiH 
swear  likewise,  that  the  chibl  was  braafK 
home  after  the  separatHW ;  bnh  Aatbaay 
Dwyer  contradicts  these  witnesses:  bea^ 
he  staid  tliree  quartera  of  a  year  after  tbsaa- 
paration,  came  up  to  parliament  wilblofd  Al« 
tham,  and  never  saw  a  child  at  DaaaMise. 
Aaron  Lambert  aaid,  he  never  saw  a  cbiUtt 
the  house ;  and  when  some  of  the  witaaaMS 
were  asked,  was  there  a  child  in  the  hooae,  or 
was  there  notP  Then  oomea  the  evaaiaafv 
there  was  a  child  in  the  bonse^  it  was  iaap^J"! 
to  the  coKacbiiian,  a  ciroomatanoe  which  as* 
spoke  peijnry,  because  of  their  endeayoaRB|r 
to  ward  off  that  blow;  so  that  theae  a  itaca^a 
dashing  with  the  rest,  most  throw  an  impala* 
tion  on  their  testimeiMr. 

Blisabeth  MoUoy,  my  lords,  says,  absins 
appUed  to,  in  order  to  dry-nurse  .loan  I^^vj 
ohiUybul  could  not  fo(  a,  tee;  and  WMf 
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said,  sbe  nould  dry-iuKfte  ciiiUfettOf  tea  jetn 
old,  wbicb  is  a  thing  very  UDObminoii. 

AoDe  Cauifield  said,  ihe  saw  Joan  Landy's 
child  at  oun«,  and  that  she  saw  Jord  Altham 
after  tbe.tepanrtifmoaU«»«ee>a  boy  at  Fur* 
long's  school;  yet  .wheo.ahe-wascrass-eia* 
mimid,  whetherat  was  Uw  sam^  child  she  saw 
at  school  Chat  she  saw  at  mursey  she  said,  she 
ooold  not  take  aidod  henelf  to  swear  Ihat  1m  the 
whole  world.  1  have  troubled  your  lordships 
io  menltoniiig  those  witnesses  which  the  de- 
fendaat  produced  to  shew  bow  UnoertatD  they 
toe  io  their  eridenee,  and  theeefiKe  that  there 
can  be  no  dependence  upon  tfaboi. 

But,  my  lords,  let  the  fentoaeii  of  the 
other  side  say,  there  was.  or  there  was»BsS  a 
child  at  Ihe  hease  of  rfisimaiae ;  we  hat o 
proved  that  kdy  Alfeh^ns^  .child  waaihere; 
and  Redmonds  and  Breen,  who  were  ezassiiied 
for  the  plaiadli^  swear  Jmn  Landy's  child  was 
deadaod  buriedsettsraljMairaago,  wfai^^enlire- 
Ijrovarlpias  the  pretentjoAf  the  defeadant,  that 
the  leaior  of  the  plaintiff  k  Landv's  child. 

Biy  lords,  it  has  bssn  jvofed  to  yocr  hud* 
ships,  that  iord  Jllthaai  treated  the  lessor  ^fthe 
plsmtiff  as  his  lawful  son  and  heir.  The  tes- 
tisM»]^  of  Mr.  liisset,  andthe  cevrersafSoo  he 
bad  with  Jord  Althaaa  at  Kimay  in  the  csuaty 
of  JUIdare,  pcmreihisheysBdall  eontradietioD  ; 
and  Mrs.  Annesle]^  supports  his  testinaony,  by 
the  sccoujit  shecfives  pf  her  and  ber  brodier's 
drinking  the  child's  health  in*  lord  Althain'o 
preseDoe,.wheD  his  lordship  lived  at  Kiimay. 
Sorely  sndh  conrersation' would  net  be  intro- 
dooed  itt  oosupany  of  a  reiatioa  of  the  family, 
if  the  child  was  inteaded  to  be'impsssd  on  tlran ; 
ahe  fikftber  says,  ths  fagitimaoy  of  the  plaintiff 
was  oerer  doubted  of  in  the  comitnr ;  and  as 
she  was  allied  to  the  family,  her  eri&noe  mast 
be  of  grsat  w«ght  to  oteiturn  the  erideaoe  of 
Mr.  Medlioott. 

The  sTidence  of  Mr.  Charles  Byrne  and 
James  Cavenagh  proves  to  demonstration, 
that  the  ebtld  was  looked  upon  at  Carrickduff 
as  the  legitisMte  son  of  lord  Altham ;  there- 
lore^  my  lords,  how  can  vofenr  lordthips.  or  the 
ffentlemen  of  the  jury  bebeve  the  testiflsony  of 
Martin  Niefe,  who  said,  that  the  boy  was  re* 
polsd  a  bastard,  and  had  too  much  of  the  blood 
of  the  LaSdys  in  him  ?  Consequently  Niefe's 
testimony  must  be  rejected.  8o  that,  1  ssy, 
by  adding  all  the  plaintiff's  proofii  together, 
there  cannot  be  the  least  cokrar  to  doobt  the 
leffitimsey  of  the  plaintiff, 

My  lords,  both  Mr.  Byrne  and  Plunfcett  say, 
tbathewss  looked  upon  io  Proper-lane  to  be 
tbe  legitimate  son  of  lord  Altham ;  and  the 
infinence  -Miss  Gregory  had  over  my  lord 
(when  he  lived  there)  is  likewise  proved  by 
Herd,  and  it  is  natural  to  suppose,  she  sug* 
gestcd  things  to  lord  Altham  to  bis  disadvan- 
tage. Mr.  Phinfeett  tells  your  lordships,  he 
interceded  with  knrd  Altham  for  hkn,  when 
coonplaints  were  made  against  the  child  by 
Miss  Gregory ;  therefore  it  is  easy  to  be  be- 
lieved, that  it  was  on  her  account  he  after- 
IpsHNla  became  totally  neglected. 


As  to  the  testimony  of  Mrs.  MdHen,  who 
says,  that  the  child  made  answer  to  her  at  the 
foaerai  of  the  late  lord  Altham,  that  he  was 
Joan  LAudy's  son,  there  cannot  be  the  least 
relknoe  on  her  credit,  because  the  child  al« 
ways  asserted  his  legitimacy :  and  Mr.  Baw" 
kuia  kiag-At-arms  refused  Enrolling  the  defen- 
dant, on  aoeonntof  the  behavienr  oif  the  child» 
and  his  crying  at  the  funeral ;  and  Mr.  Bush/ 
and  Mr.  'Evk,  and  Pnrcell  say,  he  consrioced 
them  of  hk legitimacy. 

As  to  Mrs.  fieath,  she  comes  from  a  dk-' 
tant  coantry:-  what  inducement  she  might 
hsive  to  give  evidence  against  Mr.  Anncsley^ 
must  be  only  known  to  herself;  she  might 
have  imposed  on  lady  Akham,  aS'  it  appears 
that  it  was  from  her  only  that  lady  Altham  jte- 
osiffed  infiMmation,  Io  neglect  the  child,  and 
she  osay  still  continno  averae  to  him. 

My  iosda^  as  to  what  is  obserasd  by  tbe  gien  - 
tlemen  of  the  other  side,  to  shew  m«  impro* 
babilby  of  Roily  the  scNrant^s  evidence,  from 
the  short  space  of  time  of  gom^  from  Oesrge'a 
Quay  to  Inchicore  add  coming  back  to  tiio 
Quay,  that  was  an  sffair  that  required  expe-> 
dition,  he  must  be  supposed  to  make  all  the 
dispatch  be  oontd  ;  and  as  to  what  Reily  said, 
that  the  defendant  was  on  the  Quay  when  ho 
was  sent  for  the  guinea,  and  afterwank  in  an 
hour  and  an  half  found  him  there  at  hisretom^ 
til  is  is  not  repugnant  to  what  fiym  says,  that 
the  boy  was  pot  into  a  boat  about  a  quarter  of 
an  boor  oiW  ne  came  to  the  Qtuy ;  for  it  may 
be  very  well  praanmed  Ihat  the  defendant 
might  be  on  the  Quay  when  he  sent  Reily  for 
^e  guises,  in  order  to  fis  a  boat  to  carry  the 
boy  to  tbe  ship ;  and  after  that,  go  back  to  Or< 
mend  market  to  Jones's,  and  return  to  the 
Quay  at  the  tiase  Reily  brought  him  the 
guinea. 

But,  I  believe,  the  gentlemen  of  the  efter 
side  will  not  deny,  that  tlie  trsnspoftatioo  k 
proved  to  a  demonstration,  which  shews  the 
violent  resentment  the  defendant  coaceived 
against  Mr.  Anuesky,  the  lessor  of  the  plaialitf', 
and  the  evil  miad  of  the  defendant,  still  impk« 
eable,  so  as  even  to  ky  out  800^.  to  prosecute 
him,  in  order  to  take  away  his  life,  to  prevent 
him  from  ever  ebjoyin^  his  birth-right,  which 
the  defendant  baa  unjustly  possessed :  there- 
fore I  say,  to  every  impartial  man,  thk  must 
be  tbe  strongest  argument  of  tbe  defendant's 
oonsciousneH  of  the  lessor  of  the  plaintiff's 
onqoestionabk  right ;  and  I  make  no  doubt  hot 
the  gentlemen  of  the  jury  will  be  of  the  same 
opinion,  and  consider  tliis  affair  without  any 
regard  to  any  other  person  not  before  the  Court 
at  present,  and  give  a  verdict  for  Mr.  Annesky 
the  lessor  of  the  plaintiff. 

Mr.  Walsh^  of  counsel  for  the  lessor  of  the 
Plaintiff. 

My  lords,  and  yen  gentlemen  of  the  jnryt 
it  is  net  to  be  expeded  that  the  lessor  of  the 
plaintiff,  from  the  many  disadvanlages  ha 
kbonrs  under,  can  lay  such  full  proofe  of  his 
birth  before  the  jury,  orfixhktitkas  wcttac 
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if  he  had  been  always  in  the  kiDgdom ;  on  the 
othei  hand,  the  defendant  has  hM  full  time  to 
prepare  his  witnesses,  as  he  was  alarmed  by 
the  account  of  my  client's  retumiog'^  from  the 
West*  indies,  and  intending  to  claim  the  An* 
glesea  estate*  My  lords,  as  this  point  has  been 
so  well  discossed  by  the  plaintiff's  counsel, 
who  spoke  before  me,  I  shall  not  take  up  much 
«f  your  lordships'  or  the  jury's  time. 

Your  lordships  will  please  to  consider,  that 
the  defendant,  as  admmistrator  to  Arthur  late 
lord  Altham,  has  got'all  the  papers  in  his  hands, 
which  could  give  farther  liffh*  into  this  affair ; 
ther^ore  the  strongest  indulgence  is  to  be 
shewn  to  all  the  evidenoe  given  at  this  distanoe 
of  time  on  the  part  of  the  lessor  of  the  [ilaintiff. 

The  only  pomt  in  questkin  is,  the  legitimacy 
of  the  lessor  of  the  plaintiff;  which  be  has 
proved  by  positive  evidence,  and  thereby  wiped 
off  all  that  cbud  of  infamy  that  this  defendant 
would  endeavour  to  throw  on  him. 

I  shall  now,  my  lords,  beg  leave  to  make  a 
few  observations  on  some  of  the  defendant's 
ovkience,  and  on  the  declarations  of  the  de- 
fendant, which  shew  plainly  his  evildispOBitioo 
towards  the  lessor  of  the  plaintiff. 

First,  I  would  remark  with  respect  to  Mrs. 
Heath,  because  she  is  the  defendant's  principal 
witness,  and  if  she  is  overturned,  all  thereat 
must  fell  to  the  ground. 

Mrs.  Heath  agrees  to  the  cause  of  the  mis* 
carriage  (which  was  the  breaking  of  the  sau* 
oers)  but  not  to  the  effect ;  she  likewise  con* 
firms  MCormick's  testimony,  that  Lucas  the 
■lidwife  was  intended  to  be  sent  for:  she  says, 
lOT  lady  Altham  never  kept  her  room  one  day ; 
which  IS  contradicted  by  Mr.  Lambert.  What 
she  and  Mrs.  Gifferd  say,  as  to  Wexford  assizes, 
is  contradicted  by  Mr.  Colckingh. 

Colonel  Palliser,  my  lords,  owns  he  was 
often  laid  up  with  the  gout,  and  often  absent 
from  his  house  in  the  Great  Island,  conse* 

Juentiy  could  not  be  certain  what  happened  at 
^onmaine. 

Mr.  Palliser,  his  son,  induces  a  suspicion  of 
bearing  a  resentment  in  his  mind,  mm  the 
marks  of  infamy  he  received,  which,  if  it  was 
inajudicial  way,'hecould  not  be  believed  in 
any  court  of  law^ 

Herd's  testimony  in  relation  to  Proper-lane, 
is  outweighed  by  the  evidence  of  Plunkett  and 
both  the  Byrnes ;  he  farther  swears,  that  lord 
Altham  declared  he  would  not  for  500/.  the 
child  should  know,  that  Joan  Landy  was  l^s 
mother. 

Niefe  swears,  that  ^  when  my  lord  corrected 
him,  he  always  told  him  of  his  mother  Joan 
Landy ;  he  also  swears  the  child  went  by  the 
name  of  James  Landy.  It  is  somewhat  ex- 
traordinary, that  my  lord  should  upbraid  the 
boy  with  bis  mother  Joan  Landv,  and  yet  de- 
clare, that  he  would  not  for  5001.  that  the  boy 
•hould  know  that  Joan  Landy  was  his  mother. 

Furlong  is  very  ridiculous  in  his  testimony, 
and  Downes  is  discredited  by  Ryan. 

Beckett  is  a  most  uncertain  witness,  in  his 
account  about  Vice's  and  Inchicore. 


Colonel  Harman  is  likewise  nncertain. 

Mr.  Medlioott's  acooont,  my  lords,  isiome- 
what  extraordinary ;-  for  if  lord  Ahham  mide 
use  of  those  declarations,  he  meotkHwd,  a  loo; 
time  ago;  yet  he  teys,  he  never  rcAeoted  oa 
them  till  the  last  Corragh  races. 

Napper,  m^  kunds^  oouM  not  know  any  thiom^ 
of  the  point  m  question,  because  he  owos  the 
late  lord  Angleaea  directed  him  never  to  gsts 
Dunmaine. 

In  regard,  my  lords^  the  plaintiff's  cooomI 
have  observed  so  ftilly  on  our  witneaef;  I 
shaU  beg  leave  to  offer  a  few  thoughts  to  tke 
consideration  of  the  jury. 

Mr.  Higgiaon  wanted  not  the  sera  of  the  yeir 
of  the  eclipse,  nor  of  the  time  of  the  Prateadw't 
men  being  tried  at  the  assizes  of  Weifbrd.  He 
produces  hb  book  to  put  that  msttsr  out  of 
diHrarte. 

Mykirds,  the  testimony  of  cokaMi  Pimt, 
of  tlio  reputation  of  the  country,  shoahllttve 
very  great  weight,  and  confirms  the  poatire 
testunony  ofSoolt,  of  hssbenng  sentossKf 
sagea  from  Mrs.  Piggott  coocemuig  the  diiU ; 
it  IS  not  common  to  send  how-do-you's  to  a 
bastard  son. 

Lord  Mount  Alexander  mentions  the  pirti- 
cuhir  account  of  lady  Althaoo'a  having  a  ehiM. 
The  veracity  of  these  witneaaea  ia  unqasrtim- 
abfe. 

Uodges*s  teslinaony  ia  confirmed  bjMii; 
Heath,  which  must  have  weight 

Lutwicb  is  not  attacked  m  his  chaiaflter. 

On  the  whole,  your  lordships  will  please  te 
consider,  the  testtmooy  of  the  plaiatiirs  wife> 
nesses  is  attended  witti  such  coneisteocj  ef 
time  and  place,  that  it  must  outweigh  the  win* 
dering  and  nncertain  evidenoeof  the deftadufs 

Is  it  reasonable  that  krd  Altham  sboaU  mk 
up  a  basUrd  son  for  bis  legitimate  child,  there 
being  at  the  same  time  a  probability  cf  fail 
having  lawful  issue  ? 

My  lords,  1  must  now  beg  leave  lo  take as- 
tice  of  some  declarations  of  the  defeodiBl, 
which  plainly  point  out  hia  malice  and  reicst- 
ment  towards  the  lessor  of  the  plaintiff,  ioaa 
Laffan  has  proved,  that  the  Christmas-EM 
after  the  separation,  the  defeudant  was  at  Daa- 
maine- bouse,  and  not  seeing  the  child,  mA  Is 
the  witness,  Where  is  Jemmy,  or  where  is  aiy 
brother's  child  ?  how  dki  his  mother  bcbare  it 

i parting  with  him?  And  Lafl^  answered, thit 
ady  Altham  had  requested  very  esraeally  le 
have  the  child  with  her:  whereopoa  the  de- 
fendant made  use  of  an  extraordiosry  oeth, 
That  he  would  not  have  his  brother  kerf  wj 
of  the  breed,  but  pack  them  both  totbed-l. 
My  brds,  the  late  lord  Altharo's  tkuu$^ 
and  drcomslances  are  to  be  oonaidered  hj  IM 
jury,  and  Miss  Gregory's  influence  ssdswe 
sort  of  a  sham  marriage  (iff  am  ri^y  ** 
stnicted)  may  account  for  his  lerdship'e  aisl^ 
treatment  of  the  child,  and  she  might  f^^^'^ 
him  into  a  notion,  that  though  the  cw  «* 
the  eon  of  lady  Altham,  yet  that  he  was  Mtl^ 
gotten  by  him.    There  wasafartbcr  fetfMb 
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that  my  lord  Mng  tenant  for  life,  miglit  g^ve 
ont  that  he  bad  no  son,  in  order  fhe  more  eaaiiv 
to  sell  rerersions  bv  his  brother's  joinings  with 
him.  This  might  be  more  easily  effected,  as 
the  child  had  no  relations  or  friends,  bat  those 
that  were  aiming  at  his  title  and  honour,  and 
who  imagined  that  if  he,  who  was  a  bar  to  their 
interest  and  ambition,  was  removed,  they  then 
might  be  sure  of  making  every  advantage  they 
Jong  thirsted  after. 

My  lords,  though  the  plaintiff  was  young  at 
the  time  of  his  transnortation,  it  has  appeared 
ID  proof  that  he  did  all  that  was  in  his  power  to 
let  the  world  know  that  he  was  the  legitimate 
aon  and  heir  of  the  late  lord  Altham ;  did  he  not 
•ven  at  his  father's  fiineral  lament  hn  death  in 
the  most  piteous  manner,  and  assert  his  title  T 
and  was  not  Mr.  Hawkins,  the  king  at  arms, 
■o  moved  thereby,  that  he  refused  enrolling  the 
defendant  as  lord  Altham  in  the  list  of  peers  f 
This  induced  the  defendant  to  shew  the  strong* 
•St  resentment,  which  he  did,  threatening  to 
transport  him  as  an  impostor  and  a  vagabond, 
assigning  the  scandalous  pretence  of  his  having 
stolen  a  silver  spoon ;  and  then,  in  an  unnatural 
and  illegal  manner,  be  makes  an  attempt  on 
the  son  of  his  brother,  kidnaps  him  in  his  tender 
years,  fbor  months  after  his  fiither's  death,  and 
afterwards,  with  a  most  unaccountable  indif- 
ference, tells  Mr.  Ash  his  attorney  (as  Mr.  Ash 
declared  on  hia  examination)  only  that  the  boy 
was  gone.  It  is  pretty  remarkable,  that  the 
l^entlemen  on  the  other  side  did  not  think  it 
proper  to  cross-examine  Mr.  Ash  aa  to  that  par- 
ticular. 

Your  lonlships  will  |ilease  to  consider,  that 
iady  Altham  was  in  a  dead  palsy  before  she 
left  Ireland,  which  impaired  lier  umlerstanding, 
and  that  she  continued  so  till  death';  and  was 
thereby  confined  to  her  room.  From  this  un- 
happy condition  she  might  not  know  when  lord 
Altham  died ;  and  if  she  did,  as  she  was  in  a 
state  of  distress  and  dependence,  she  was  in  no 
•oiklition  to  assert  the  right  and  support  the  in- 
terntofherson. 

I^onld,  my  lords,  be  glad  to  throw  a  veil 
•rer  tne  defendant's  misconduct  in  an  affair  of 
a  deeper  dye;  but  in  justice  to  my  client,  I 
cannot  help  mentioning  to  your  lordships,  and 
the  gentlemen  of  the  jury,  what  illegal  means 
the  defendant  made  use  of  to  cause  the  lessor 
of  the  plaintiff  to  be  prosecuted  with  the  utmost 
neverity,  and  to  aim  at  his  life  in  so  extraor- 
dinary  a  manner.  This  affair  has  been  opened 
to  you  by  Mr.  Giffiird,  who  was  attorney  in 
that  cause.  It  appears,  that  the  defendant  was 
at  first  tooched  with  the  qualms  of  a  troubled 
mind,  and  determined  to  surrender  to  the  lessor 
«f  the  plaintiff  his  right  and  title,  if  he  was  al- 
toired  3,000/.  a  year  to  live  on  in  France ;  to 
qualify  him  for  this  scheme  of  life,  he  was  in- 
atmcted  by  a  French  master  in  the  language 
of  that  country.  This  disposition  to  do  justice 
was  not  of  long  continusnce,  an  unfortunate 
accident  aab|ected  Mr.  Annesley  to  a  prosecu- 
tion, by  an  unhappy  chance  of  shooting  a  man ; 
•MO  this  all  rsmorif  is  diasipated,  the  late  kind 


intentioDt  vanish,  the  defendant  values  not  if  it 
dMt  him  10,000/.  so  he  could  have  the  plaintiff 
hanged ;  and  for  that  purpose  he  makes  no 
difficulty  to  expend  800/.  When  he  is  di^p* 
pointed  in  tliis,  another  expedient  must  bo 
found ;  when  the  plaintiff's  life  is  out  of  hia 
reach,  his  character,  his  birth  is  to  be  im'- 
peached,  and  he  is  to  be  deemed  the  spurhius 
ofispring  of  a  poor  kitchen- wench.  It  is  plain 
to  every  man  that  has  heard  any  thing  of  this 
aflair,  that  nothing  but  the  strongest  conviction 
of  the  plaintiff^s  right,  could  have  spirited  the 
defendant  up  to  such  a  complication  of  iniquity. 
My  lords,  it  is  true,  the  defendant's  counsel 
have  Tarnished  over  their  case  with  a  very 
glaring  shew,  with  a  view  of  influencing  tha 
gentlemen  of  the  jury;  bdt  they  are  of  that 
honour  and  integrity,  that  they  will  weigh  tha 
aflair  .with  the  juatcst  nicety.  And  now  I  shall 
conclude  with  the  words  in  the  gospel,  which 
the  defendant  has  adopted  to  himself,  «« This  it 
the  heir,  come  let  us  kill  him.  that  the  Inhe- 
ritance may  be  ours ;"  but  thank  the  Almighty, 
the  over-ruling  hand  of  Providence  has  pro- 
tected the  lessor  of  the  plaintiff,  and  I  hope  the 
jurors  will  think  he  is  entitied  to  a  verdict. 

Here  ended  the  arguments  of  counsel  for 
both  parties,  about  ten  o'clock  on  Wednesday 
night ;  and  the  Court  by  the  like  consent  as 
usual,  adjourned  to  12  o'clock  next  day. 


Friday^  N<fv,  S5. 

The  Court  being  met  according  to  adjourn- 
ment, and  the  jury  baring  appeared  as  usual, 
the  lord  chief  baron  Bowes  summed  up  the 
evidence  in  the  following  Cliarge: 

L,  C.  Baron*  Gentlemen  of  the  Jury ;  We 
are  now  come  to  the  last  period  of  this  very 
important  trial,  and  after  having  attended  to  a 
longer  evidence  than  ever  was  known  upon  a 
trial  at  Uw,  you,  gentlemen,  by  your  verdict, 
must  determine  a  question  of  as  great  conse- 
quence  both  as  to  property  and  title,  as  ever 
came  before  a  j  ury . 

I  did  appreheno  when  this  trial  began,  that 
it  would  rUn  out  to  a  great  length,  and  there* 
fere  apprized  you  of  what  I  thought  miist  be 
the  consequence,  that  the  Court  would  not  be 
able  minutely  to  sum  up  the  evidence  upon 
this,  as  upon  like  occasions ;  and  therefore  re- 
commenued  it  to  you  to  make  and  enter  your 
own  observations,  as  the  evidence  should  bo 
laid  before  you :  but  when  I  consider  your  ex- 
eoTplary  behaviour  during  the  course  of  this 
long  tnal,  the  attention  you  have  ^ iven,  and 
the  desire  you  have  expressed  to  do  justice;  i 
think  it  incumbent  upon  the  Court,  as  far  as 
they  can,  to  be  aiding  and  assisting  to  you,  in 
this  your  search  after  truth.  To  thts  end  I 
shall,  though  very  briefly  and  imperfectly,  lay 
before  you  what  oath  occurred  to  me ;  wliicb  I 
shall  do  in  this  method.  I  shall  endearour  by 
way  of  narrative,  to  collect  the  facts  that  have 
been  sworn  to  on  both  sides ;  I  shall  next  mention 
the  objections,  as  far  as  I  have  taken  them,  that 
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have  bMD  made  to  the  credit  nf  the  i«B|ieclive 
witiiessei,  together  with  some  observatioM  that 
may  assist  you  in  judging  bow  far  those  oh- 
jectiona  ought  to  weigh  with  you.  And  as  it 
^'ili  appear  in  the  course  of  this  efidence,  that 
^here^  luive  been  inooosistencies,  and,  in  the 
most .  material  facts,  direct  conbradictions ;  I 
shall  therefore  take  netic^of  those  circum- 
slancGs  attending  tliis  case  which  nay  throw 
a  probability  or  improbability  upon  the  testi- 
vaony  you  na?e  beard. 

The  action  to  be  tried  is,  an  ejectment 
brought  for  lands  in  the  county  of  Meath ;  and 
by  the  admission  of  the  counsel  for  the  defen- 
dant the  plaintiff's  title  is  brought  to  a  single 
que8Li<»o,  whether  the  lessor,  Mr.  James  An* 
nesley,  be.the  legitimate  issue  of  Arthur  late 
lord  Altfaam  F  It  is  admitted  on  both  sides,  that 
the  plaintiff  and  defendant  claim  the  Jauda  in 
question,  under  the  will  of  James  earl  oi'  An- 
glesea;  and  that  by  such  will,  the  Umitatieo  to 
the  heirs  male  of  the  body  of  Arthur  late  lord 
AUham,  is  prior  to  the  remainder  limited  to  the 
detendant ;  and  therefore  if  the  plaintiff  cad 
prove  that  he  is  the  legitimate  issue  of  Arthur 
late  lord  AUham,  a  Terdiol  must  be  fouml  tor 
the  lessor  of  the  plaintiff;  but  if  he  fail,  then 
there  is  an  undoubted  title  in  the  defendant, 
being  the  person  next  in  remainder  under  the 
will  of  James  earl  of  Anglesea ;  and  a  rerdiet 
must  be  found  for  him. 

Gentlemen,  the  question  beinfif  a  mere  matter 
of  fact,  the  plaintiff's  counsel  nave  proceeded 
to  lay  their  evidence  before  you  in  the  following 
manner :  they  have  ii^ven  evidence  to  induce 
a  probability,  that  Mary  the  wife  of  Arthur, 
late  lord  Altham,  might  have  had  a  child,  and 
that,  by  examining  Mrs.  Dorothy  Briscoe,  and 
Mrs.  Henrietta  Cole,  alias  Briscoe,  to  shew 
that  there  was  a  reconciliation  between  the  lord 
and  lady  Altham,  some  time  in  the  year  1713; 
that  they  came  together  and  cohaluted  at  the 
bouse  of  their  father  in  Bride-street,  from 
whence  they  went  to  one  Mrs.  Vice's  in  Essex- 
str^t,  and  from  thence  to  Dnnoiaine;  and 
there  another  circumstance  arises,  which  is, 
that  MrS'  Cole  and  her  mother  being  invited  to 
Dunmaine,  went  thither,  and  while  they  were 
there,  upon  an  aoctdenti  which*  has  been  so 
often  repeated  that  I  shall  not  go  into  the 
particulars  of  it,  lady  Altham  was  frighted, 
anil  in  consequence  of  that  fright  miscarried ; 
and  the  same  witness,  Mrs.  Cole,  swears  that 
she  saw  an  abortion.  They  have  also  pro- 
dwied  jDatharioe  Cormack,  to  shew  a  second 
miscarriage,  in  the  same  summer  with  that 
mentioned  by  Mrs.  Cole ;  the  circumstances  of 
that  likewise  have  been  so  oi\en  repeated,  that 
I  onlv  mention  the  fact.  Having  done  this, 
the  plaintiff  proceeded  to  ahew  an  actual  preg* 
nancv  in  Mary  lady  Altham.  The  evidence 
for  this  wa»  AUoe  Bates^  the  servant  of  Mrs. 
Briscoe,  who  was  admitted  to  intimacv  with 
lady  Atlham,  and  to  whom  it  was  told  bv  lord 
Allbam,  and  acknowledged  by  lady  Altham ; 
and  who  further  swears  the  pregnancy  was 
such  that  she  did  observe  it,  and  by  laying  her 
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band  upon  the  belly  of  hidy  AUbsm,  she  look 
upon  her  to  say  that  lady  Altham  wan  big  wkk 
child.  I  do  nott  as  1  go  along,  take  notice  of 
the  objections  to  the  respective  witnesMs,  io« 
tending  to  consider  them  together.  In  the 
next  piaoe,  they  have  endeavoured  to  provo 
cireusBstanoes  preparatory  to  the  deliv^y  of 
buly  Altham.  Dennis  Redmonds  tells  yo«, 
that  he  was  sent  tor  the  midwife,  andThonoos 
Brooks,  that  he  was  sent  for  as  a  auigeoa  ip 
let  her  blood  at  the  time  of  her  labour ;  ond 
Dennis  Redmonds  and  Phihp  Breen  both  speak 
to  their  observiog.ibat  lady  Altham  was  jpreir- 
nant  befbre  this  lime :  And,  gentlemen,  it  did 
appear  that  these  two  were  servants  about  the 
house,  though  in  a  very  low  station  ;  tbeone,  1 
think,  a  helper  in  the  garden,  the  other  in  the 
stables. 

The  next  period  is  the  actual  delivery  ;  and 
for  that,  tliey  have  prodoced  two  positive  wit* 
nesses ;  the  one  Marv  Doyle,  a  servant  in  the 
family;  the  other  Eleanor  Murphy,  wfaocalb 
herself  chamber-maid ;  both  these  sweor  they 
were  in  the  room  at  tite  time  of  the  delivery  ; 
and  as  far  as  their  testinuwy  shall  avail,  are 
positive  witnesses  to  the  faet.  The  next,  are 
the  circumstances  consequent  upon  the  d^ 
livery,  that  were  evidences  of  it.  The  first  k 
spoke  of  by  Breen  and  one  or  two  mot^  aod 
that  is,  the  rejoicings  that  were  made  apop  tbQ 
birth  of  tbia  heir.  The  next  was  the  cbrisico* 
ing,  which  is  awom  to  by  the  two  maids  that  1 
mentioned  before;  who  also  swear,  that  Mr. 
Colclough  and  Mr.  Cliff  were  gudfalhcgi^  Mra. 
Pigot  godmother,  and  that  Mr.  Doyd  was  the 
clergyman  that  officiated  in  the  cbrirtming  of 
this  child.  The  next  is  Christopher  Bcow% 
who  waa  a  servant  attending  upon  one  Mr. 
Antbonv  Cliff,  not  the  Cliff  that  wai  the  god- 
father, but  an  invited  guest ;  and  ho  speaks  to 
the  being  tliere  at  that  time,  and  attending  Us 
master  at  the  table,  at  the  entertainmeBt  that 
was  made  on  the  occasion.  John  Scott,  a  mr- 
vant,  I  think,  of  Mr.  PigOt*s,  be  speaks  to  % 
subsequent  time  after  the  deli  very ,  and  nys, 
that  afler  his  return  with  his  master  fiem 
England,  he  was  sent  a  dozen  tiaoeo,  as  he 
has  sworn,  to  this  house  with  messages,  and 
compliments  to  the  lady,  and  to  know  bow  the 
child  did. 

Gentlemen,  it  will  be  material  for  yoa  to  ob- 
serve that  the  birth  to  which  this  evidence  has- 
been  applied,  has  been  fixed  by  the  wkecssss* 
and  admitted  by  the  (daintiff's  counacl,  to  hove 
happened  in  the  beginning  of  summer,  1715; 
which  the  witnesses  iiave  also  explained  to  be 
about  the  month  of  May.  There  were  two 
witnesses  mpre,  proper  for  me  to  lake  noticeof. 
but  I  shall  not  g^ve  you  their  evtdenoe  ky  way 
of  testimony,  because  they  seem  to  differ  lirem 
all  the  rest.  The  one  was  thet  of  Charles 
Mac  Carthy,  who  woo  broygkt  to  prove  the 
pregnancy  of  lady  Altham,  ami  something  Iki^ 
tber,  but  he  set  out  from  a  period  of  tioie  oa 
different  from  the  other  witnesses^  thai  the 
oonnseUor  the  plaintiff  did  not  think  proper  to 
proceed  in  the  oxomieaiioe  of  kim  ^  nor  hsvc^ 
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the  counsel  for  the  defeiMlant  made  any  me  of 
him.  The  next  I  shall  by  aside,  is  major 
Fitsgeraid,  whose  evidence  was  to  the  deolara- 
lion  of  lord  Altbaro,  the  day  my  lady  was  in 
labour,  and  the  ioFitation  he  bad  to  go  and  tap 
the  groaning- drink,  and  his  excuse  for  not 
going,  as  it  was  an  improper  time ;  the  invi- 
tation he  had  to  go  the  next  day ;  tbat  he  went, 
<lined  there,  bnt  did  not  lie  there;  that  the 
child  was  brought  down  to  him,  and  that  he 
gave  the  nurse  half  a  guinea ;  but  then  be 
fixes  tbis  in  harvest,  and  therefore  no  advaa- 
tag«  has  been  taken  of  that  examination  by  the 
plaintiff;  the  defendant  indeed  has  made  use 
of  it,  which  1  shall  take  notice  of  in  the  ob- 
jections. 

The  next  evidence,  gentlemen,  has  been  to 
•hew  the  dispositions  that  were  made  relating 
to  the  child  tuus  brought  into  the  world  ;  and, 
indeed,  1  should  have  mentioned  before,  the 
evidence  of  Matthew  Furlong,  who  applied  for 
having  his  wife  employed  as  nurse  to  that  child ; 
but,  gentlemen,  the  same  evidence  for  the 
plaintiff  that  swore  to  the  cbristeoing,  the  same 
evidence  that  were  about  the  house,  and  pre- 
sent at  the  birth,  have  gone  farther,  and  told  you 
that  one  Joan  Landy  was  appointed  the  nurse 
for  this  child  ;  and  they  have  all  of  them  given 
tbis  account  of  Joan  Landy,  that  she  was  a 
person  unmarried,  that  was  with  child,  and 
■apposed  to  be  so  by  lord  Altham,  that  was 
turned  away,  as  some  say,  u|»on  my  lady's 
coming  down ;  as  others  say,  before  my  lady 
came  mto  that  country :  this  person  was  chose 
to  be  the  nurse.  She  had  a  place  of  residence, 
the  cabbin  that  was  built  for  ber  &ther,  a 
quarter  of  a  mile  from  the  house  of  Dunmaine ; 
which,  as  the  witnesses  for  the  plaintiff  tell 
you,  was  fitted  up  upon  the  occasion  of  re- 
ceiving  her  and  this  child.  Laffan  has  told 
you  that  a  room  wfs  added ;  others,  that  the 
cabbin  was  white- washed  and  beautified,  but 
■peak  not  of  the  room ;  but  all  agree  that  this 
nurse  had  the  child  there,  and  tl^at  for  the  con- 
▼eniency  of  visiting  this  child,  a  road  for  the 
coach  was  made  from  Dunmaine-bouse  to  this 
place.  They  tell  you  that  the  child  remained 
with  her  till  Joan  Laffan  comes  ioto  play  as  dry 
nurse :  And  Joan  Lafl^  says,  she  came  into 
the  family  when  the  child  was  three  or  four 
months  old,  and  she  has  fixed  her  coming  to 
harvest  after  the  king  came  to  the  crown ;  and 
thai  it  was  put  into  her  care  about  three  months 
hefore  the  separation  of  lord  and  lady  Altham, 
and  continued  ig  her^care  soloog  as  it  con- 
tinned  at  Dunmaine ;  and  that  the  child  was 
carried  from  ber  to  Kinnea  in  the  county  of 
Kildare ;  and  that  it  was  about  three  or  four 

2 ears  old  at  the  lime  it  went  to  Kinnea.  They 
ave  introduced  as  evidence  the  declarations 
of  lord  and  htdy  Altham,  in  respect  to  lady  Al- 
tham's  having  a  child,  and  in  respect  to  lord 
Altham's  acknowledging  that  child.  The 
rarliest  in  point  of  time  is  that  of  alderman 
Barnes  of  Ejikenny,  who  says,  that  it  was  in 
the  beginning  of  tne  summer,  and  by  his  ac- 
count not  long  after  the  birth  i  he  telJs  you 
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the  oecaaiott  of  his  going^to  Ross,  and  that  there 
he  met  with  lord  Altham ;  that  my  lord  took 
him  into  an  upper  leom,  and  disclosed  hia 
mind,  by  telling  him,  '^  Tom,  I  will  tell  yon 
good  news,  I  have  a  son  by  Moll  Sheffield  ;'* 
that  he  went  next  day  to  my  lord's  house,  but 
that  he  did  not  see  the  child,  nor  did  he  beat 
either  my  lord  or  lady  speak  of  it  whilst  he  wa» 
there ;  but  at  last  did  say,  that  he  believed  the 
child's  health  might  be  drank  at  the  Uble.  The 
next  witness  that  I  shall  mention  upon  tbia 
head,  was  Edward  Lutwych,  and  he  speaks  to 
the  seeing  of  a  child  at  Ross,  for  whom  my 
lady  Altham  had  bespoke  two  pair  of  slioes, 
which  he  was  to  make,  and  when  he  brought 
them  home,  he  inquired  for  the  young  lord« 
and  they  told  him  be  was  gone  back  to  Dun- 
maine;. upon  which  lady  Altham  broke  out 
into  this  exclamation,  <*  It  had  been  better  for 
me  to  have  been  the  wife  of  the  poorest  trades* 
man  in  Ross  than  my  lord  AUbam's;  for  then 
I  could  see  my  child  every  day,  but  now  I  can 
see  him  but  by  stealth."  Gentlemen,  the  wit- 
nesses for  the  plaintiff  that  were  in  the  bouscy 
and  conversant  in  the  family,  tell  you,  that  my 
lord  did  always  acknowledge  this  child  to  m 
his  lawful  son ;  that  this  child  was  shewn  aa 
such  to  the  persons  that  came  to  the  bouse  to 
visit,  and  some  tell  you,  that  they  oAen  saw 
the  child  in  or  about  the  house. 

I  mentioned,  gentlemen,  the  chUd's  being 
removed  to  Kionea,  in  the  county  of  Kildare, 
and  this  was  af\er  the  separation  of  lady  AUbana 
from  my  lord.  When  the  child  was  brought 
to  Kipnea,  they  have  gone  on  by  evidence,  to 
shew  you,  that  there  he  was  treated  as  the  soil 
of  my  lord  by  lady  Altham.  For  this,  thejr 
have  produced  Mr.  Misset ;  who  tells  you^ 
that  there  was  a  child  that  he  took  to  be  about 
six  years  old  ;  that  be  went  to  a  school  in  the 
neighbourhood,  and  was  considered  as  the  child 
of  lord  Altham ;  that  it  was  called  the  youo^ 
lord  ;  that  it  was  sent  to  school  with  a  servant^ 
and  that  he  remembem  it  particularly  by  an 
open  lace  upon  his  bat,  which  he  believes  wa« 
the  first  and  last  that  had  ever  b^n  at  that 
school.  Whilst  he  wa#  at  Kinnea,  as  that  wit* 
ness  says,  the  child  was  treated  by  my  lord  aa 
his  son ;  and  Mrs.  Anneslc^,  a  relation  of  tho 
family,  who  lives  in  the  neighbourhood  ^f  Kin- 
nea, tells  yojQ,  that  her  brother  colonel  Geoffry 
Paul,  a  gentleman  well  kqown.to  most  persona 
here,  used  to  visit  my  lord,  apd  my  lord  to  visit 
him,  and  that  her  brother  used  at  table  to  drink 
the  boy's  health  as  my  lord's  son ;  and  says» 
that  site  was  sure,  from  the  knowledge  she  had 
of  her  brother,  that  if  he  had  suspected  tliat  he 
was  the  illegitimate  son  of  lord  Altbam,  ho 
would  not  have  doi^e  him  the  honour  to  havo^ 
drank  his  healtt^ ;.  and  that  she  never  heard  hoi 
was  the  ;llegititnate  son,  tiU  of  late  that  he  basf 
been  calledaoi  <jfi  account  of  tbis  preseqt  dis- 
pute. . 

The  next  place  the  pliiid  was  carried  to  waa. 
Carrickduff,  iu  the  county  of  Carlow^  an<i 
there  you  have  had  several  witnesses  to  ^osp 
him  the  legitimate  aoo,  vix.  7^9  .Cav«nagh%i 
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James  DempBie,  and  Mr.  Gharlefe  Byrne ;  vrho 
all  swear  to  this  child's  hong  there  aeknovr- 

aed  as  my  lord's  lavHul  son,  and  that  they 
00  doabt  opoo  them,  at  that  period  of  time, 
concerning  his  bein^  so ;  and  it  appears,  that 
Dempsie  was  taken  m  to  teach  the  child,  and 
afterwards  kept  school  wheie  the  child  was 
'eonstantly  sent. 

From  hence,  they  hare  carried  him  to  Dnb- 
lin,  to  my  lord  Altham's  house  in  Cross*lane ; 
and  here  Catherine  0*Neii,  whoTras  the  per- 
son that  brought  him,  giTes  yoU  an  account  of 
the  identity  of  the  person,  and  likewise  of  his 
being  acknowledged  as  the  son  of  lord  Altham. 
And  Nicholas  Duffe,  who  kept  a  public- house, 
and  was  a  chairman  in  this  town,  who  was  fre- 
quently with  my  lord  (and  I  think  I  mav,  once 
fcr  all,  observe,  that  this  unhappy  nobkmao 
did  not  distiiu^uish  bi^  company,  as  became 
ene  of  his  rank  and  Quality)  tells  you,  that  my 
lord  has  mentioned  tnis  boy  to  him,  aa  one  that 
woold  one  day  be  lord  Altham  ;  and  another 
time,  in  discourse,  told  him,  he  would  be  earl 
•f  Anglesea.  From  Cross-lane  (there  is  some- 
thing mentioned  of  Stephen's  Green,  but  I 
could  not  collect  at  what  period  of  time  he  was 
there),  the  next  place  he  is  removed  to  with 
€ertainty,  is  Frapper-lane;  and  there*  he  is 
•ome  time  with  his  father,  is  put  to  school  to 
-one  Garth,  and  is  known  to  several  people  in 
ibat  neigbboiirhood :  to  this  vou  have  the  evi- 
dence of  the  two  Byrnes  and  Matthew  PInnket, 
who  swear  that  he  was  treated  as  the  son  of 
lord  AHham,  though  the  care  of  bim  seems  to 
lessen  at  that  place ;  for  in  Cross- lane  yon  hear 
cf  Miss  Gregory,  and  more  of  her  in  Frapper- 
lane  ;  and  to  her  they  have  imputed  the  neg- 
lect shewn  to  this  son.  From  hence  my  lord 
moves  to  Inchicore,  about  the  month  of  August, 
1724,  at  which  time  the  child,  then  about  nine 
years  of  see,  was  left  by  his  father.  The  evi- 
dence spew  of  his  being  sent  immediately  to 
the  house  of  cme  Mrs.  Cooper.  Here  the  evi- 
dence begins  to  be  less  connected  than  before ; 
Ibnt  I  shidi  mention  it  as  given.  Michael  Wal- 
dron  and  Dunn  say,  he  was  put  to  feiehool  to  the 
■aid  Dunn,  who  also  swears  to  the  person,  and 
fbat  he  was  put  to  school  by  one  Cavenagh,  a 
dancing-master ;  that  he  afterwards  saw  lord 
Altham  at  Cavenagh^s,  and  that  lord  Altham 
promised  to  pay  him  for  bis  care  of  him.  It 
was  befbre  this  period  of  time,  that  Byrne  ju- 
nior speaks  of  bis  coming  to  him,  and  the  $are 
be  took  of  bis  schod-feilow,  and  the  destitute 
•ondition  he  was  then  in.  Aflar  this,  the  firM 
account  that  1  think  is  given  of  hitn,  is  that  of 
Mr.  Aiiiyas  Busbe,  who  speaks  of  him  as  a 
boy  loitering  about  the  college,  who  ffot  his 
liis  subsistence  by  running  of  errandr,  ny  the 
ttame  of  a  scull ;  that,  moved  by  his  story,  be 
was  taken  in  by  the  humanity  of  this  young 
gentleman,  and  that  he  had  intentions  to  do 
lor  him,  if  his  grandfather  would  have  per- 
nrritted  him  to  keep  the  lad.  The  next  account 
We  ba<e  of  him  is  from  Parrell ;  he  tells  you, 
that  he  received  him  for  a  little  wbile  into  bis 
teoae,  and  that  at  the  reqiieetor  Us  fhthw; 


iAd  gives  an  aetonnt  how  he  handed  htsi  over 
to  Poroell ;  and  Puroell  telb  yon  the  cue  he 
and  hirwife  took  of  him,  and  that  they  bMb 
considered  him  as  the  latrf  ol  son  oC  loni  AlUiiak 
The  boy  left  Purcell's  migratefully,  after  the 
treatment  he  met  with  there ;  and  the  neit 
news  bf  bim  was  at  the  honse  of  Mr«  Ti^, 
taken  in  by  his  son  ;  this  in  point  of  time  BHHt 
have  been  soon  af^  the  death  of  lord  AldnB, 
which  happened-  in  November,  1797 ;  aad  ia 
the  Fdiroary  followmg,  this  boy,  about  IS 
years  of  age,  was  missing,  witfaootaay  previoal 
quarrel,  and,  as  die  witness  soon  after  beai4, 
was  sent  to  the  West  ladies. 

Gentlemen,  the  plaintiff,  after  this,  thoe|g;ht 
it  necessary  to  give  some  evidence,  to  accoost 
how  a  child  that  had  been  ackuowled^red  by 
the  father  as  his  lawful  son,  came  to  be  treated 
in  this  manner;  and  you  will  observe,  that  ess 
of  the  witnesses,  Phmket,  says, that  ioFrapper* 
lane  Miss  Gregory  lived  with  lord  Altham  at  a 
mistress,  that  she  complained  of  this  boy,  asd 
that  he  was  corrected :  indeed,  he  docs  wfi 
that  the  boy  owned  the  fault  that  he  vet 
charged  with ;  and  a  witness  produced  for  the 
defendant,  Arthur  Herd,  tells  you  what  the  efi 
fences  were,  and  the  immoderate  4M)rreciioa 
that  was  given  to  this  boy.  And  other  wit- 
nesses have  told  yon,  that  my  lord,  Mi»  Gre« 
»>ry  and  the  boy  did  not  agree,  and  diat  lord  Al« 
tham  could  have  no  peace  whilst  the  boy  wai 
in  the  house. 

Gentlemen,  the  neiet  fact  that  the  counsel  ftr 
the  plaintiff  have  thought  proper  to  appiv  their 
evidence  to,  has  been  to  shew  that  this  boy,  at 
the  time  he  was  taken  from  Mr.  Ttgfae^  aai 
sent  out  of  the  kingdom  by  the  pfoeuremeBtef 
the  now  defendant,  and  that  by  forae,  abeot 
five  months  after  lord  Altham's  death.  He,  il 
has  been  said,  died  in  Noveaiber,  1797,  Aad  the 
boy  was  taken  away  the  February  foHowinf. 
And,  sentlemen,  as  this  seems  to  lie  e  coairs* 
vertedfact,  I  shall  mention  the  evidence  parti* 
cularly.  The  first  account  is  that  whieb  Piu^ 
cell  gives,  tiiat  after  the  chikl  had  the  SBnM 
pox,  the  present  defendant  came  to  bis  honei 
enquii^ing  after  this  boy ;  that  he  there  called 
him  the  son  of  lord  ARbam  bis  brother  ^  that 
the  boy  cried,  and  said  be  was  aMd  of  hil 
uncle  captain  Annesley ;  and  that  cstMi  Aa- 
nesley  toM  Pureeil  he  would  speak  to  my  lord, 
and  induce  him  to  make  him  a  handeeuieoaa- 
sideration  tor  his  care  of  the  child.  Some  li*( 
after  this,  and  after  my  lord  Altham^  desth, 
the  boy  came  to  Purcell,  and  told  bhn,  bie  mt^ 
tress  bad  sent  bim,  for  that  a  man  bad  come  le 
hb  house  fhmi  his  uncle,  desiring  htm  to  go 
to  the  house  of  one  Jones  in  the  market;  aad 
that  she  desired  Mr.  Purcell  to  go  aloag  «iih 
him  ;  He  tells  von,  that  he  went  thither,  aad 
that  he  met  this  captain  Anaealey  there,  aod 
the  ^ressions  that  were  made  ^>*  ^  ^  ^ 
in  order  to  take  away  this  boy ;  and  he  ten 
you  that  he  rescued  and  carried  home  the  bmr| 
The  neat  account  that  they  give  yoo,  is  wf 
one  Mark  Byrne,  a  constable  at  that  titft^ 
who  tellayont  that' he  was  applied  to  h/  «■* 
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Jo^  DooneHy,  who  told  him  that  be  had  a  job^ 
for  which  be  was  to  have  a  ^uea,  which  was 
to  sett  this  boy,  and  bring  bim  to  lord  Altham ; 
that  accordingly  they  carried  bim  to  the 
house  of  this  same  Jones ;  that  lord  Akbam 
was  there ;  that  he  accused  him  of  stealing  a 
silVer  spoon,  and  ordered  them  to  take  away 
the  thieving  son  of  a  whore ;  that  accordingly^ 
they  took  him.  away,  and  in  carrying  him  to^ 
George's  quay,  as  they  were  directed,  that 
there  was  a  crowd  gathered ;  that  the  boy 
cried ;  that  they  pat  him  in  a  hackney  coad 
which  they  met  near  Essex*  bridge,  and  car- 
ried him  to  the  place  appointed  on  George's 
quay;  that  my  lord  followed  on  foot ;  and 
there  he  tcUs  you  that  he  saw  one  Reily,  a 
pervant  of  lord  Alibam's,  and  that  my  lord 
went  into  the  boat  with  Ueily,  the  hey,  and 
Donnelly  ;  that  they  went  off,  and  that  be  saw 
them  go  to  the  end  of  the  wall.  The  next  per- 
900  produced  was  Reily^  and  he  agrees  in  the 
material,  circnmstances,  which  were,  that  he 
■aw  this  boy  on  George's  quay,  that  he  went 
into  the  boat  with  my  lord  and  the  boy,  and 
that  my  lord  and  the  boy  went  on  hoard  the 
ship ;  that  the  boy  was  left  behind  in  the  ship, 
and  by  the  time  the  boat  returned  it  was  night. 
Gentlemen,  there  is,  to  he  sure,  a  difficult 
ty  to  reconcile  the|  testimony  of  this  Reily ; 
but  I  shall  speak  to  that,  when  1  speak  to  the 
objections  qaade  to  the  witnesses. 
The  next  evidence  they  produced  on  this 
'  ]iead  was,  to  shew  that  a  ship  called  the  JameT 
of  Dublin,  Thomas  flendry  master,  sailed  over 
the  Bar  of  Dublin,,  the  SOtb  of  April  17S8 ; 
the  ship  was  entered  in  the  Custom-house 
book  the  I8tb,  and  the  evidence  afterwards 
•hew  that  it  sailed  the  SOtb.  Mr.  Babe,  the 
proper  officer,  produced  the  book,  and  there 
this  entry  did  appear,  with  this  addition,  that 
the  entiy  was  made  by  Mr.  Stevenson,  a  mer- 
chant in  this  town.  The  next  stop  tbey  took 
was  to  shew  from  the  books  of  Mr.  Stevenson, 
that  this  boy  did  actually  sail  on  board  that 
ehip,  and  produced  Mr.  Gromie,  at  that  time 
e)erk  to  Mr.  Stevenson,  in  order  to  shew  yen 
that  this  boy  did  actually  sail  on  board  this 
abip;  HeteUs  yoo,  that  this  ship  was  partly 
fieighted.by  Mr.  Stevenson,  that  it  was  bound 
to  Philadelphia,  that  the  principal  part  m  the 
«aigo  were  men  and  maid  servants;  he  pro- 
duced Mr.  Stevenson's  book  of  entries,  and 
this  book  being  read  as  evidence,  the  title  of  it 
was,  Afk  Account  of  men  and  women  servants 
en  board  the  ship  James,  which  went  ov^  the 
Bar  of  Dublin  the  dOth  of  April  1728.  Gen- 
tlemen, there  was  a  long  list  of  names,  and 
among  the  rest  was  that  of  James  Annesley  ; 
9a4i  gentlemen,  this  Cromae  was  cross-exa- 
.oiinea  as  to  the  ananner  of  putting  servants  on 
board,  in  order  to  shew  you  that  it  was  impos- 
pible  this  James  Annesley  could  have  been 
put  00  boaid  without  bis  free  consent ;  for  that 
the  Fty  cf  dealing  was  to  have  servants  in- 
identured  before  the  lord  mayor,  and  the  cus- 
toni  w^  to  have  one  pait  of  the  indentures 
SiHxffSf^  t9  tb9  McnuMt  Ui«  other  .to  tl^e 
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master  of  the  ship,  and  the  name  enrolled 
m  the  Tholsel-books :  But  it  appeared  from 
his  evidence,  that  the  list  produced  and  kept 
by  the  merchant,  was  not  taken  frorn  the 
indentures,  or  the  books  of  the  town  clerk,  but 
that  the  method  of  taking  such  list  was,  that 
the  night  before  the  ship  sailed,  the  clerk  of  Mr. 
Stevenson  went  on  board,  and  the  master  gave 
him  the  names  of  the  persons  on  boanl,  and 
from  that  list  this  entry  was  made  in  the  roer« 
chant'^  books :  So  that  from  this  account,  it 
was  very  possible  for  persons  to  be  sent  away 
that  had  never  indentured.  In  order  to  shew 
that  this  boy  was  really  indentured,  the  counsel 
tor  the  detendant  produced  the  original  book 
kept  by  the  town  clerk,  in  which  are  entered, 
by  the'  town-clerk,  the  names  of  the  persons 
who  indent  for  foreign  service,  before  my  lord 
mayor ;  in  which  was  entered  the  name  James 
Hensley,  and  insisted  that  it  was  t)ie  same  per* 
sen,  though  ^ron^  spelt ;  and  that  the  plain- 
tiff had  indentured  m  the  regular  way,  and  wan 
carried  off,  not  by  force,  but  according  to  law. 
But,  gentlemen,  1  must  observe  to  you,  that  the 
manner  of  indenting  is  such,  that  wherever 
a  person  of  tender  years  as  this  child  was,  be* 
ing  about  thirteen  vears  old,  was  to  indent,  it 
is  always  expectea  that  the  parent,  or  soma 
body  that  can  answer  for  that  child,  should  bs 
there  consenting  to  that  indenture,  or  that  somp 
account  shoultT  be  given  concerning  him.  1 
mention  this,  because  no  evidence  has  beea 
produced  by  the  defendant  to  show  who  wers 
present ;  and  you  will  consider  whether  it  wan 
not  in  the  power  of  lord  Anglesea  to  have  pro- 
duced the  town-derk  himself  who  made  the. 
entiy,  and  is  now  living,  and  ^hose  knowledge 
of  the  Anglesea  family  was  such,  that  upon 
his  meoDory^he  miffht  bilve  given  some*light 
into  this  fifiur,  and  probably  could  not  have 
mis-spelt  Hhe  name  of  Annesley,  with  whicb 
he  was  well  acquainted. 

But,  to  put  this  fact  out  of  doubt,  the  plain- 
tiff produced  Shelcross  Ashe,  an  attorney  of 
the  Court  of  Common  Pleas,  .nrho  had  been 
emptoyed  by  the  defendant  the  earl  of  Angle- 
sea ;  who  tells  you,  tbM  upon  the  defondant's 
coming  to  the  title  of  lord  Altham,  by  his  bro- 
ther's death,  the  boy  was  mentioned  to  bin 
locdsbip  by  a  gentleman  in  Ashe's  presences, 
that  his  lordship  complained  of  the  reproaches  he 
underwent  on  the  boyli  account;  and  in  par« 
ticular,  said  that  Hawkins,  who  was  king  at 
arms,  bad  refused  to  enroll  his  title  as  lord  Al- 
tham, upon  the  clamour  made  by  this  boys 
and  thereupon  called  bim  impostor,  vagabond^ 
and  he  believes,  baatard :  That  Ashe  then  told 
his  lordship,,  if  tlie  boy  were  a  vagabond,  ha 
might  be  obliged  to  indent  before  my  lor4 
mayor  at  the  Tholsel,  and  be  transported. 
And  Ashe  further  says,  that  some  time  after, 
be  was  again  in  company  with  the  defendant 
at  a  tavern,  with  others  of 'the  defendant's  in- 
timates, when  my  lord  Anglesea,  then  lord  Al- 
tham, told  the  witness  he  was  gone^  meaniiy 
the  boy ;  which,  coupled  with  the  former  evi^ 
denpp,  ahewsi  as  was  insiated,  that  the  ^^—^ 
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ant  intended  to  put  the  plaintiff  ont  of  the  way ; 
and  gires  credit  to  the  witnesses,  who  for  his 
lordship  executed  such  intention,  as  before  re- 
lateo. 

The  plaintiff  went  further,  to  shew  that  the 
defendant  not  only  occasioned  this  person's  be- 
ing^ taken  away,  bnt  upon  the  plaintiff's  return 
into  Eng^land,  a  misfortune  befalling^  hiin,  by 
the  accidental  killings  a  man  at  Staines ;  that 
opportunity  was  laid  hold  of  to  prosecute  hiro, 
and  under  that  colour  to  take  away  his  life ; 
for  which  purpose  one  John  Giffard  has  been 
produced.  He  appears  to  have  been  an  at- 
torney of  the  Court  of  Common  Pleas  in  Eng- 
land, and  agent  for  the  defendant.  Some  diffi- 
cutty  was  made  whether  his  eyidence  should 
be  received ;  but  the  Court  having  admitted 
him  to  be  examined,  with  liberty  to  disclose 
ivhat  did  not  come  to  his  knowledge  as  agent 
for  the  defendant ;  You,  gentlemen,  vrill  not 
consider  whether  the  divulging  conversation  be 
what  is  called  honourable  between  man  and 
man,  or  whether  the  ill  treatment  this  person 
received  from  the  defendant  has  induced  him 
to  appear  to  give  testimony  in  this  cause,  but 
^whether  what  he  has  sworn  be  true. 

This  witness  speaks  to  the  declarations  made 
by  my  lord  Anglesea,  at  the  time  an  appeal 
was  depending  between  him  and  captain  Annes- 
ley,  before  the  Lords  in  England ;  upon  which 
occasion,  the  defendant  said,  that  it  was  better 
for  him  to  throw  up  his  titles,  which  he  did  not 
lulue,  aod  to  give  up  them  and  the  estate,  upon 
terms,  to  James  Annesley  the  plaintiff,  whose 
right  they  were;  that  he  would  go  over  to 
France,  and  live  there,  where  he  should  be 
much  easier  and  happier  than  he  was  at  that 
time.  He  tells  you,  that  this  was  repeated 
more  than  once ;  that  it  was  not  a  sudden  re- 
solution, but  the  result  of  deliberate  coribidera- 
tion,  accompanied  with  another  act,  which  was 
that  of  taking  a  person  into  bis  house,  to  teach 
bim  the  French  tongue,  to  qualify  him  to  live 
in  that  kingdom.  And  the  witness  tells  you 
farther,  that  the  reason  why  this  project  was 
dropt,  was  the  accidental  homicide  committed 
bv  the  plaintiff;  upon  which  lord  Anglesea 
changed  his  purpose,  and  resolved  to  prosecute 
bim  ;  and  frequently  declared,  that  he  would 
give  10,0002.  if  he  could  get  him  hanged,  -for 
then  he  should  be  easy  in  his  titles  and  estate ; 
tind  that  this  prosecution  cost  lord  Anglesea 
BOO/.  As  I  shall  not  touch  this  part  of  the 
evidence  again,  I  must  desire  you,  gentlemen, 
to  consider,  whether  the  words  sworn  to  be 
spoke  by  lord  Anglesea,  as  to  giving  up  bis 
estate,  may  not  be  accounted  for  as  the  rash 
expressions  of  a  man  distressed  in  his  circum- 
stances; but,  gentlemen,  if  you  believe  the 
other  two  facts,  that  is,  that  lord  Altham  did 
spirit  away  this  youth,  aod  tiiat  be  did  carry  on 
this  prosecution  against  him,  the  question  will 
then  be,  what  influence  they  ought  to  have 
V|>on  this  cause  P  And  hvw  far  they  ought  to 
conclude  against  the  defendant  as  to  the  fact 
in  question,  will  deserve  your  consideration, 
^ftt  the  plaintiff  may  not  suffer  by  theill^t 


acts  of  the  defendant,  nor  the  defendant  be  in« 
jured  by  your  relying  too  much  upon  presomp* 
tive  evidence.  If  the  defendant  did  send 
away  the  plaintiff,  that  absence  must  be  im- 
puted to  the  defendant.  The  suppressor  and 
the  destroyer  of  evidence  are  to  be  considered 
in  the  same  light  the  law  considers  a  spoliator, 
as  having  destroyed  the  proper  evidence  ;  and 
against  him  defective  proof,  so  far  as  he  has  o<>- 
casioned  such  defect,  shall  be  received,  and 
every  thing  presumed  to  make  it  effectual. 
Nay,  I  think  you  may  by  law  go  farther,  and 
if  the  plaintiff  has  ^iven  probable  evidence  of 
his  being  th^  legitimate  son  of  lord  Altham, 
the  proof  may  be  turned  on  the  defeodant,  and 
you  may  expect  satisfaction  from  him,  that 
lord  Altham  his  brother  died  without  issue: 
and  this  on  account  of  that  evidence  which  the 
plaintiff  must  be  supposed  to  have  lost,  by  the 
defendant's  having  so  many  years  pot  it  out  of 
the  plaintiff's  power  to  assert  his  rigbi.  And 
you  will  also  consider  whether  these  ads  are 
not  evidence  to  satisfy  yon,  that  the  defeDdaot^ 
in  his  own  thoughts  and  way  of  reasonings 
considered  the  staying  of  the  boy  here,  as  what 
might  some  way  prejudice  his  tide.  But  whe- 
ther, as  insisted  upon  by  the  plaintiff^s  cooosel, 
you  ought  to  take  this  as  an  admissioD  eo  the 
part  of  the  defendant,  that  the  plaintiff' was  the 
lawful  son  of  lord  Altham,  will  deserve  far* 
ther  consideration.  Undoubtedly,  tbete  is  a 
violent  presumption,  because  do  man  is  sap^ 
posed  to  be  wicked  without  design,  and  the 
design  in  this  act  must  be  some  way  or  other 
relative  to  the  title;  hut  whether  or  no  it 
was  the  opinion  of  the  trouble  be  might  have 
from  this  lad,  that  induced  bim  to  do  tins  ad^ 
or  a  consdousness  that  the  lad  was  the  son  of 
lord  Ahham,  must  be  lef^  to  your  detemuii^ 
tion  ;  keeping  in  your  mind,  that  it,  tfaoagb 
violent,  is  but  fl^  presumption,  and  that  Ibe  de* 
fendant  has  an  undoubted  title,  unless  it  bo 
proved  that  there  be  a  son  of  his  elder  bralfaar 
now  living. 

Taking  the  influence  of  these  wicked  acts 
with  you,  1  shall  now  briefly  mention  the  no* 
tore  of  the  defence;  which  has  been,  first  sT 
all,  by  many  witnesses  to  shew  that  the  repQ- 
tation  of  the  country  was  against  there  bemg 
such  a  child.  Colonel  Loftus,  who  lived  within 
tight  miles  of  Dnumaine,  who  was  a  person  of 
that  rank  and  distinction  in  the  country  as  was 
likely  to  hear  it,  says,  be  never  heard  of  it. 
Col.  Palliser,  Mr.  and  Mrs.  Lambert,  Mr.  M- 
liser,  Mrs.  Giflard,  have  all  gone  likewise  to 
the  same  point,  and  say,  that  they  never  beard 
of  a  miscarriage.  Bnt  their  not  bearing  of  a 
miscarriage,  has  little  weight,  because  tbi^^ 
of  that  nature  are  conducts  with  privacy,  and 
the  report  of  tbem  seldom  reaches  far.  In  the 
next  place,  they  have  prodoced  the  pevsons, 
who,  ihey  say,  were  the  servants  of  the  fiunHy 
at  the  time  that  this  birth  must  have  been: 
Mrs.  Heath,  my  lady's  woman,  Rolpb  the 
butler,  who  was  there  during  that  time.  An* 
thony  Dyer,  who  was  a  gentteman  to  asy  Isfd, 
Martin  Nief  aad  Oiren  CaT€iiagb» 
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the  funily.    GentlemeD,  Mrt.  Heath,  Rolph 
aDd  Dyer,  are  all  positif e  that  there  waa  do 
child,  and  that  there  oouM  be  no  child  without 
their  knowledge;  and  Mra,  Heath  goeaao  far 
.  as  to  say,  there  never  was  so  much  as  a  preg- 
nancy^.    These  are  positive  evidence,  that  stand 
in   mrect  contradiction  to  the  plaintiiTs  wit- 
nesses.    They  hsve  also  produced  Williany 
Knapper  and  William  Elmesto  the  same  point, 
both  conTersant  at  Dunmaine :  William  Knap- 
per in  partienlartells  yon»  be  was  employed  by 
the  late  earl  of  An^lesea  to  sell  tbe  Viogs  estate, 
which  came  to  him  upon  lord  Altbam's  death 
without  issue,  and  that  though  he  made  a  hun- 
dred articles  for  leases  of  the  Ross  estate  to  tbe 
tenants,  he  never  heard  one  objection  made  that 
there  was  a  son.    They  then  went  into  another 
piece  of  evidence,  which,  if  true,  stands  in  the 
pface  of  positive  evidence,  because  inconsistent 
with  lady  Altham's  being  delivered  of  a  child  at 
the  time  deposed  ;  and  that  was,  my  lord  and 
lady  Altham*s  going  to  Wexford  at  the  spring 
assizes,  held  the  16th  of  April,  1715,  and  re- 
tuniing  from  thence  to  Dunmaine,  and  going 
soon  after  to  Dublin :  Mrs.  Giffiird's  account  is 
this,  that  there  being  some  men  to  be  tried  as 
Pretender's  men,  the  curiosity  of  lady  Altham 
proposed  a  jonmev  to  Wexford ;  that  she  ac- 
companied my  lady  in  tbe  chariot ;   that  my 
lord,  Airs.  Heath,  and  Rolph,  rode ;  she  says, 
when  they  came  to  Wexford,  they  lodged  at 
the  house  of  one  Sweeney ;  that  they  went 
into  coart  and  stayed  there  during  the  trial, 
and  that  Mr.  Geesar  Colclough  sal  by  them 
'Dart  of  the  time ;  that  they  stayed  a  week  in 
Wexford,  aud  then  went  home  ;   and,  as  ap- 
pears by  tbe  examinations  of  Heath  and  Rolpn, 
thev  went  to  Dublin  in  a  very  short  time  after, 
ana  stayed   there  all  the   summer ;    Heath 
•wears  it  positively,  and  Rolph  that  they  stayed 
there  till  be  went  away.      No«r,  gentlemen,  if 
this  fact  could  be  established,  it  would  un- 
doubtedly put  an  end  to  the  controversy  of  this 
day;    because,  if  lady  Altham  was  at  tbe  as- 
sizes ef  Wexford,  which  appears  to  be  the  16th 
of  April ;  that  she  continued  there  a  week,  and 
went  back  and  stayed  but  two  or  three  weeks 
At  Dunmaine,  and  thence  went  to  Dublin,  where 
she  lived  the  remainder  of  the  summer ;   and 
this  being  at  the  time  when  she  was  supposed  to 
have  been  delivered  of  the  plaintiff  ;?on  will  con- 
sider if  both  can  be  true.  But  this  met  has  been 
disputed,  aud  in  this  manner ;  first  of  all,  Ker, 
who  was  clerk  to  my  lord  chief  justice  Poster, 
who  went  that  circuit,  tells  you,  that  be  does 
not  remember  to  have  seen  any  ladies  there ; 
this  is  not  a  positive  proof,  but  it  is  a  circum- 
stantial one :  tbe  next  is  CcBsar  Colclougfa,  who 
Bwears  that  he  does  not  remember  to  have  seen 
-theas,  and  from  tbe  business  he  was  engaged 
in,  the  gentleman  en  trial  being  b'ls  rekuion,  he 
does  not  believe  he  sat  by  any  woman  that  day. 
There  were  also  two  positive  witnetses  pro- 
duced to  prove  huiy  Altham  was  not  there, 
which  were  Turner  and  Higginson.    IVimer 
tells  you,  that  he  was  at  tbe  house  of  Dun- 
BiaiBe,  whan  ny  toid  went  lo  that  jmIbcs; 
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that  he  saw  him  get  into  the  coach,  and  that 
he  saw  my  lady  in  the  house  after  my  lord  was 
gone.  Higginson  tells  you  likewise,  that  oo 
the  Tuesday  of  this  assizes,  he  was  at  Dun*^ 
maine,  and  the  occaaion  that  brought  him 
thither  Twhich  makes  him  certain  to  Sie  time) 
was,  to  desire  lord  Altham  to  send  somebody  to 
loniscorthy  for  the  38  pounds  arrear  of  rent, 
which  his  son  was  to  bring  there.  He  tells 
you,  that  he  saw  my  lady,  that  she  was  un* 
dressed,  and  that  he  believes  she  was  whh 
child,  and  drank  to  her  safe  delivery.  And 
there  is  one  circumstance  further,  which  you 
should  take  with  you,  that  Mrs.  Heath  says  iitf 
her  account,  the  sister  of  Mrs.  Giffiud  went 
with  them  ;  though  Mrs.  Gifiard  said.  No  one 
went  with  them  but  tbe  persons  she  naoMd, 
but  did  not  name  her  sister. 

The  defendant  has  also,  in  order  to  acoooat 
for  what  has  been  said  by  the  plaintiff'a  wit* 
nesses,  as  to  tbe  child  taken  in  by  lord  Altham 
after  the  separation,  and  who  was  carried  byr 
him  from  place  to  place,  and  treated  as  his  son, 
examined  tbe  several  witnesses  produced  bj 
them,  who  were  ac(|uaiBted  with  lord  Altham 
and  his  family,  dunng  the  -time  tbe  boy  was 
with  him,  to  prove  that  the  bo^  kept  by  lord 
Altham  was  the  son  of  Joan  Landy  by  lord  Ai« 
tham,  as  was  supposed  ;  and  that  he  was  al- 
ways considered  and  treated  by  that  lord  as  his 
bastard.  And  thus,  gentlemen,  you  seehoir 
the  witnesses  produoM  in  this  cause  stand,  as  to 
the  most  material  circumstances,  in  direct  <m« 
position  to  each  other ;  so  that  the  one  or  ma 
other  must  speak  false;  which  of  them  hav» 
done  so,  God  only  knows.  You,  gentlemen, 
must,  after  taking  tbe  whole  into  your  oonsi- 
deration,  say  which,  in  your  opinion,  deserves 
credit.  I  shall  ifow  talce  notice  of  the  objce^' 
tions  to  the  witnesses  on  each  side. 

The  objections  that  have  been  made  to  ths 
plaintifTs  witnesses,  as  to  their  uncertainty  with 
regard  to  time  and  pboe,  and  other  cireum- 
stances  to  which  they  were  examined,  wers 
also  made  to  the  witnesses  for  the  defendant ; 
and  if  an  imputation  arises  from  thence,  you 
will  consider  wheth^  it  be  not  equal  on  both 
sides.  In  tbe  next  place,  an  objection  is  made 
to  the  condition  of  the  evidence  for  the  plaintiff, 
that  they  are  servants  of  the  lowest  stations, 
and  meanest  condition.  You  will  oonsider  how 
far  that  obfection  ought  to  lessen,  much  less 
take  away  the  credit  of  their  testimony :  ser- 
vants about  the  fiimily,  though  in  the  meanest 
stations,  were  likely  to  know  such  particular 
facta  as  they  have  given  evidence  of.  But  on 
the  other  side,  you  will  oonsider  that  the  fact 
in  question,  is  a  single  fact,  which  mi^ht  be 
put  in  the  month  of  any  body,  and  which  has 
been  affirmed  and  denied  en  oath  by  the  re* 
spedive  wimessss.  Yos  will,  therefore,  I 
think,  find  it  necaanuy,  with  caution,  to  at< 
tend  to  the  d^ections  made  to  the  credit  bf  ths 
sevaral  witnesses  that  stand  in  oppositMW  to  each 
other:  for  instance,  if  the  credit  of  Mrs.  Cds 
ean  esga^  your  belief  as  to  the  cironmatanos 
"  tfas.muqtfriaie,  then Hit^Mtft  has  not 
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•wOTDlriie;  lieoauseshe  has  awora  the  con* 
Irary,  aod  thai  to  a  fact  which  must  have  been 
ebaerfed  hy  her.  Again,  if  Mrs.  Cole  obtains 
oreilit,  Mrs.  Heath  must  be  mistaken  in  another 
fiMfcy  tboui^h  not  oi'thkt  conseqnence,  and  that 
19,  the  remoral  to  Dannaaine :  Mrs.  Cole  sajSi 
and  Mrs.  Briscoe  too,  that  my  lord  and  lady 
4ltbam  vent  to  lodgings  in  Essex-street) 
Hrs.  Heath,  that  they  went  directly  fi-om  capt« 
Briscoe's  to  Dannciaine.  Now,  geutlemep),  as 
la  Mr8»  Cole's  and  Mrs.  Brisooe's  testimoi^» 
there  ia  no  imputation,  other  than  what  prises 
from  their  age,  at  the  time  to  which  their  tes* 
limony  relates,  when  the  eldest  of  them  could 
apt  be  above  IS  by  her  own  account,  and  she 
■neaks  to  a  fact,  which  Mr.  Prime  Serjeant 
^inks  was  not  likely  to  engage  the  attention  of 
so  young  a  person,  I  mean  the  place  to  which 
they  removed  ;  but  you  will  consider,  whether 
the  removal  of  my  lord  and  bis  lady  from  their 
fuailj.  to  another  place  in  Dublin,  especially  as 
•n  intimacy  was  kept  up  between  them,  be  not 
sufficieot  to  answer  that  objection.  As  to  the 
circumstance  of  the  aiiscarriage,  there  she  is 
•ztremely  positive,  and  probably  the  curiosity  of 
girls  of  her  age,  in  these  matters,  exceeds  that  of 
grown  persons.  There  was  an  observation  made 
as-to  the  word  Abortion,  but  I  think  there  can  be 
BO  great  weight  laid  upon  that,  the  term  may 
have  been  learnt  since.  There  has  been  abo  a 
witness  produced  to  discredit  Mrs.  Heattf;  as  to 
the  very  substance  of  her  testimony  ;  what  be 
has  said  most  be  fresh  in  your  memory,  but 
you  will  remember  the  seeming  art  made  use 
of  by  him,  to  shew  he  was  compelled  to  give 
his  testimony.  Besides,  his  testimony  is  not 
supported  by  circumstances,  but  is  another  in- 
stance of  oatn  against  oath.    . 

Oentlemeo,  the  next  witness  I  shall  take  no- 
tice of,  is  Rolph :  (I  don't  speak  reguburly  to 
them,  intending  only  to  take  up  the  most  mate- 
rial) he  certainly  delivered  his  testimony  in  a 
very  clear  manner ;  he  gave  ap  account  of  his 
coming  to  and  livii^  in  uie  family,  and  of  his 
eontiauance  in  it,  and  manner  of  leaving  it; 
and  there  is  one  drenmstance  that  gives  credit 
to  Rolph,  as  he  is  the  only  one  that  can  be  said 
to  receive  credit  from  the  witnesses  on  the  other 
side.  The  idaintiff 's  witness,  John  Scott,  has 
said,  that  Rolph  was  hutl^  before,  and  oonti- 
Bued  after  my  lady's  delivery ;  which  agrees 
with  Rolph's  evidenoe,  but  varies  from  all  who 
havespoke^to  the  birth;  who  say,  thatRolph 
wasgMie ;  that  Magher  lived  there  at  the  tioM 
of  Doyle's  and  Murphy's  being  th«re.  Dennis 
Redmond  does  say,  tbere  was  such  a  servant 
as  Rolph,  but  that  he  was  gone  before  the  deli- 
very. Bat  theo  yoo  will  comnder  what  fignr« 
this  Ralph  made  oo  his  cross-eKammaSon ; 
aoehanabsolnle  vnsestahity  as  to  every  thing 
hut  what  he<wsB  brought  to*  diselooe,  and  his 
veadiness  tagiveevUence  ob  eae  side  of  die 
^osrtioo,  necessarily  indnee  aaspieion;  and 
yoB  will  consider  hiaattsmpt  to  throwa  mAoc- 
lion  on  the  plaintii;  as  if  these  ooncemed  far 
buB  would  have  tampered  with  Rolph :  hot  the 
itttrycaniSi.aB  impnbahilUyioit,  that  bomb 


should  send  victuals  before  him,  and  come  sad 
offer  to  a  stranger  what  was  not  in  his  power  is 
give,  and  that  m  such  an  open  manner. 

[Here  Mr.  Baron  Moonteney  spoke  to  tk 
Lohi  Chief  Baron.] 

Gentlemen,  my  brother  MountsBey  bmo- 
tions  one  thing,  which  1  am  mistaken  m,  if  bs 
is  right;  be  says,  that  when  Mr.  M'Kercbcr 
made  the  o^er  of  a  lieutenancy  to  Rolpb,  his 
9wn  oomp^^iy  were  only  present ;  I  do  appre- 
hend  there  was  not  only  the  company  tf 
M'Kereher,  but  the  company  that  was  wilb 
Roi|»h.    Gentlemen,  ii'  1  mistake  the  evidcaes 
on  either  side,  impute  it  to  my  memory,  ibr  I 
have  no  intention  to  misrepresent,  and  should 
be  extremely  glad  if  any  body  wouhl  set  ms 
right:  when  you  come  to  look  upon  your 
notes,  you  will  see  how  this  ftct  stamls.*    Bst 
there  is  one  thiqg  I  would  observe  astotbs 
testimony  of  Rolph,  and  that  is,  that  Mis.  Gif- 
fard  and  be  differ ;   Rolph  has  said,  thst  lbs 
new  road  leading  from  .the  bouse  of  DuomaiBe 
to  the  cabbin,  was  made  for  the  benefit  of  going 
to  Mrs.  Giffard's  aod  colonel  Paljiser's,  aid 
that  Mrs.  Gifiard  always  weiit  that  way :  Bin. 
Gifiard  says,  that  she  never  went  that  way,  bst 
always  by  the  bridge,    These  are  sU^bt  csr* 
cumstances;  but  however,  where  witoesMS 
stand  in  such  direct  opposition  to  each  sUmTi 
they  deserve  spme  attentioQ. 

Anthony  Dyer,  gentlemen,  is  aBother  awto- 
rial  evidence  for  the  defendant.    But  yon  *ill 
consider  how  for  his  credit  is  affected  by  wbit 
I  am  going  to  mention.    The  witnesses  ss 
both  sides  have  said,  that  afrer  the  separslisa  sf 
lord  and  lady  Altfaam,  the  child,   be  it  legiti- 
mate or  iUegitimatB,  came  into  the  house  sf 
Donmaine.    William  filmes  &ccs  it  lo  ibres 
weeks  after,  and  aaothor  to  a  Biomh;  bat  this 
man  says,  that  he  was  thsre  at  the  senarstioay 
aod  three  quarters  of  a  year  after;  andswesis, 
there  was  no  child  in  the  house  duiuig  thai 
time.f     As  to  the  positive  evidcBoe  ea  the 
part  of  the  plamtiff,  Doyle  and  Harphj*  ihs 
observatioas  oa  them  as  to  their  coBuag  isls 
the  service,  hate  been  made,  imd  are  «• 
tremely  strsag.    Murphy  did  aay,  that  Dsjis 
came  there  first;    she   aftsrmrds  chsag- 
ed,  and  said,  she  came  there  before  Dsvie: 
you  will  consider  also  the  BumBcr  ui  wbeh 
they  give  their  evidence.    Aad  m  regard  t» 
Mr.  Palliser,  Mrs.  lAmheit,  aad  those  pssals 
that  spoke  to  the  piegaancy  on  the  part  w  us 
defondant,  they  have  goae  so  for,  Ibatif  ysa 
believe  them,  there  ceuldBOt  have  hcsasau^' 
carriage.    There  is  one  thing  1  fomt  lo  uBa* 
tioo,  lo  stiSBgtheB  the  evidSBoa  of  Mia.  Cds, 


*  It  has  boSB  said  that  chief  jastice  FM 
never  to^  notes  of  the  cvidsBce  given  i^m 
trials  before  huB.  From  very  aaany  parts  sf  lbs 
work  it  appears  that  formeriy  JB^gas  omitted  ts 

minute  down  the  evidenoe.  AaMog  oth«s,  sis 
vd.  8,  p.  ns ;  vol.  1 1,  p.4S7  »  vol.  t%  pp*  4S|r 
740;  vol.  13,  p.  186;  and  Layer's  olgeoMalP 
(^.i.  En^B  iMflUBiiv  dp,  m  111  p.  99^ 
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And  ireldceD  that  «f  Mn.  HMtb,  whioh  is^  that 
lAmbert  Mid,  that  Satton  the  surgeon  was 
sent  for  to  Ross,  and  stayed  at  Duiiniafne 
»  fortnight:  now  when  yoq  come  to  eompare 
the  thnes  of  bis  being  sent  for,  and  the  mis- 
carriage, you  Witt  consider,  whether  it  does  not 
tally  pretty  near  with  the  tinbe  when  Mri.  Cole 

S'ves  an  account  of  the  miscarriage ;  and  yet 
rs.  Heath  says,  be  nerer  did  attend  my  htdy. 
There  is  one  general  observation  to  be  made 
on  all  the  evidence ;  and,  that  is,  that  there  is 
a  forwardness,  an  incUnatioo  to  go  on  ^  serve 
their  party^  on  both  sides,  and  that  they 
want  that  candidness  which  gives  a  credit  to 
witnesses;  I  say  not  this  on  either  side,  bot 
^ou  will  consider  whether  it  hi  not  an  observa* 
tion  that  roos  through  the  whole.  I  shall  not 
trouble  you  wilh  respect  to  the  surgeon.  The 
ebiection  to  him  arises  from  the  impiDbability 
0f  his  own  testimony.  As  to  Christopher 
Brown,  who  was  one  of  the  servants  attending 
at  dinner  at  the  christening,  svppoishig  what  he 
says  could  be  credit^,  you  will  consider  how 
{hat  man  was  mistaken  in  the  description  of  the 
house.  And  you  will  permit  me  to  observe, 
that  there  is  a  great  difference  between  not  re- 
eolieofiog  Oircumstances,  and  a  witness  swear- 
ing to  those  that  are  false ;  the  not  reeolleeting 
may  con^t  with  integrity,  the  swearing  to  a 
lalsbood  never  can,  nor  can  yon  give  any  cre- 
dit to  such  a  witness ;  because  you  cannot  say 
tiiat  he  is  wrone  as  to  this,  and  right  as  to  that 
part  of  his  evidence.  With  rmrd  to  the  se- 
veral witnesses  who  say  the  ehira,  from  first  to 
last,  was  not  only  rented,  bnt  called  a  bastard, 
and  Joau  Landy 's  child ;  and  that  the  boy  knew 
it,  and  sent  bis  duty  to  her  as  his  mother ;  you 
will  considor  how  consistent  that  is  with  what 
William  Elmes  and  others  have  said,  who  would 
have  it  understood  that  my  tord  wooM  not  for 
600/.  that  the  Cbild  should  know  Us  mother;  and 
that  my  lord  ordered  them  to  set  the  dogs  upon 
lier  if  she  came  near  the  hon^ ;  and  yet  those 
who  speak  of  him  at  Rinnea  and  CarrickdnflT 
flay,  that  my  lord  has  often  cursed  him,  fbr 
having  too  much  of  bis  mother's  blood  in  hrm. 
£low  these  different  accounts  can  be  reconciled, 
you  must  consider.  There  is  one  witness  more 
on  this  head  that  I  must  take  notice  of,  and 
that  is  EIrsabeth  M^Mollen ;  and  she  would 
iMve  it  understood,  that  out  of  the  month  of  the 
hoy  himself,  at  the  funeral  of  his  father,  upon 
being  asked  by  her,  who  was  his  mother,  he 
paid  Joan  Landv.    Gentlemen,  voa  will  com- 

Ere  this  with  the  testimony  of  JAr.  Bushe  and 
r.  Tig^e ;  the  boy,  when  he  Kved  with  Mr. 
Boshe,  persisted  that  he  vras  my  lord's  own 
son,  and' the  same  at  Mr.  Tighe's :  now,  if  the 
hoy  had  once  received  the  ntAvm  6f  his  being 
the  hiwful  son  of  lord  AUham,^oa  will  observe 
the  improbability  there  is  of  his  saying  to  bar, 
a  stranger,  I  am  the  son  of  Joan  Ltrny .  1 
will  carry  this  a  little  farther,  and  that  with 
yegard  to  the  letter,  she  Says,  was  wrote  by 
her,  ifiving  an  aecoont  of  lord  Altbam's  death ; 
if  this  circumstance  be  false,  that  letter  must 
liavo  he^ii'fiotitioQS.- andof  later  date. 


I 


1  have  now  mentioned  the  evidence  on  boA 
"sides ;  and  from  what  1  have  observed  to  yotr, 
it  does  appear  that  here  is  such  a  clashing  of 
witnesses,  such  contrary  evidence,  that  though 
some  ehvwDStaaoes  might  be  reconciled,  ysl 
others  will  remain  irreconcilable ;  and  there- 
^re  I  must,  and  I  think,-  you  gentlemen  irift 
be  obliged  to  consider  the  circumstances  tiiat 
Will  throw  a  probability  or  improbability  upon 
the  testimony  you  have  faeaitl.  Tbe^  strong 
otrdimstances  which  induce  probability  in  fa*- 
tottr  of  the  plaintiff  are  those  I  have  mentioned, 
of  spiriting  him  away,  and  afterwards  attempts 
i°g)  ^y  tin  unjust  prosecution  to  take  away  nis 
Kfc ;  to  which  I  have  before  spoke  at  laige,  aoNd 
need  not  repeat.  On  the  part  of  the  defendant, 
the  cireumstsnoes  are  of  a  diffisreut  kind ;  and 
those  are  such  as  relate  to  this  family,  from  thn 
be^nning  of  the  transaction  to  the  end,  and 
arise  fh)m  the  quality  and  circnnlstances  of  the 
persons,  which,  as  has  been  urged,  must  havto 
rendered  a  fact  of  this  kind  too  notorious  ever 
to  have  been  doubted,  especially  in  this  knig^ 
doln ;  that  it  miist  have  been  known  to  the  r&- 
latioBsof  this  Aimily  in  Enijtand,  whose  estate 
and  honours  were  to  be  enjoved  by  that  son  ; 
that  my  lord  Ahham  himself  ought  to  bava 
made  it  pnbKc ;  and  that  it  was  the  interest  of 
lady  Altham  thattibedvke  of  Buckingham,  her 
father,  shoold  know  that  she  Was  with  ciuM. 
Again,  you  will  consider  the  improbability 
arising  from  the  place  where  he  was  bom ;  at 
Dunmaine,  in  a  remote  part  of  the  country,  at'^ 
tended  by  a  country  miowife  and  the  surgeon 
you  have  seen.  Ladies,  say  they,  of  her  rank 
wonld  not  submit  to  it,  and  are  usually  placed, 
on  such  occasions,  where  they  can  have  the 
best  assistance ;  and  the  consequence  of  a 
child  to  this  family  particularly  required  it.  In 
the  next  place,  you  will  consider,  whether 
there  be  not  a  farther  improb^ility  arising  fnHtn 
the  nurse ;  tiiat  a  poor  body  should  beemptoy- 
ed  is  no  wonder,  bot  that  an  infamous  poor 
body,  rendered  icdamous,  as  was  supposed,  by 
roV  lord,  and  in  tiiat  very  place,  shoold  M 
talcen  by  my  lady  to  norse  her  legitinsate  child, 
is  searee  to  be  accounted  for.  There  is  nothing 
said  to  recondle  this,  but  the  testimony  given 
byLaffim;  and  she  tells  you,  that  this  was  a 
secret  not  disclosed  to  my  lady,  till  after  the  se« 
paration !  indeed,  if  you  believe  this,  the  im- 
probabih'ty  will  decrease  ;  but  you  wiH  -  find  it 
difficidt  to  soppose  my  My  the  only  person  in 
the  family  to  whom  'this  was  a  secrete  The 
place  where  the  chiM  was  nursed  has  been  also 
utged ;  but  the  difficulty  is  not  that  a  noble- 
man's cbild  was  nursed  at  a  poor  man's  house, 
but  whether  that  house  was  fit  to  receive  a 
child  intended  to  be  preserved  ;  and  therefhre 
Ihe  probability  or  Improbability  in  this  instance, 
will  depend  upon  the  credill  yon  shall  give  to 
the  diinerent  accounts  of  the  cabbin  where  this 
none  lived.  It  bte  been  further  said,  that  tha 
sponsors  at  the  christenmg  of  this  cbild,  ought 
-to  have  been  of  hldi  tank,  and  from  among  the 
rdations  ofthis  noble  ftmily.  Again  Ibis  child, 
afler  the  sepanstiody  waiiemoTCd  fsoia  placelo 
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place,  ttnd  we  haTenot  heard  that  lady  Allham, 
either  by  herself  or  friends,  took  any  career 
notice  of  him,  except  the  sing^le  instaoce  at 
Boss.  Was  it  not  lady  Altbam's  interest  to 
have  acquainted  the  duke  of  Buckingham  that 
she  bad  a  son  by  her  lord  ;  that  be  bad  sent 
)iim  away,  and  put  this  child  into  the  care  of 
bis  whore  ?  And  was  it  not  probable  if  this  no- 
lice  bad  been  given,  that  care  would  have  been 
taken  of  this  diild  bv  some  of  the  &mily  ?  The 
little  eare  taken  of  his  education  by  my  lord, 
Jias  also  been  urged.  In  answer  to  which  you 
bave  been  reminded  of  the  character  and  cir- 
cumstances of  lord  Altbam.  Again,  my  lord's 
narting  with  this  child,  or  rather  exposing  him, 
m  the  manner  you  have  heard,  cannot,  as  it  is 
said^  be  accounted  for,  supposing  him  to  be  the 
teal  son  of  lord  AUham :  out  this  is  also  at- 
tempted to  be  answered,  by  the  influence  of 
Miss  Gregory,  and  her  representing  bim  ss  a 
iMtttard,  in  respect  to  my  lord,  though  born  in 
wedlock:  but,  say  the  counsel  for  the  de- 
fendant, supposing  the  plaintiff  to  be,  what 
they  have  endeavoured  to  prove,  a  bastard,  the 
whole  may  be  reconciled.  But  if  the  inbu* 
manily  of  exposing  this  child  raises  the  ob- 
jection, you,  gentlemen,  will  consider,  whether 
a  person  capable  of  treating  bis  awn  bastard  in 
that  manner,  may  not  be  supposed  capable  of 
.being  worked  up,  by  a  bad  woman,  to  turn  his 
legitimate  child  out  of  doors.  The  inhumanity 
seems  equal  in  hotb  cases,  as  both  are  entitled 
to  the  care  and  protection  of  the  father.  I  bad 
Almost  given  the  preference  to  the  natural  child, 
as  the  legitimate  does  not  stand  in  equal  want 
of  it ;  the  mother,  the  family  may  take  care  of 
him,  but  the  other  is  a  cast-off.  But,  gentle- 
men, though  this  objection  may  be  removed, 
with  respect  to  the  lather,  it  mskes  the  objec- 
tion very  strong  when  applied  to  the  mother ; 
the  sufferings  of  the  child  m  this  manner,  were 
what  one  would  expect  should  have  excited  and 
called  for  the  motber^s  peculiar  care :  that  she 
was  not  ignorant  of  it,  you  will  gather  from 
the  testimony  of  Catherine  0*Neile ;  and  you 
will  consider  the  manner  in  which  the  mother 
is  supposed  to  treat  that  child  :  "  I  should  be 

£*ad  to  see  my  son,  but  I  know  it  would  cost 
e  servant  that  brought  him  bis  bread.''  It 
must  be  a  weak  affection  that  obuld,  for  that 
reason,  be  prevailed  on  not  to  see  the  child. 
This  ledy  lived  two  years  after  the  death  of  her 
busband,  and  we  do  not  find  any  evidence  of 
ber  care  for  this  son ;  which  has  been  uiged 
also  to  shew,  that  he  was  not  her  son.  Again, 
it  wss  her  interest  to  take  notice  of  this  child ; 
it  has  been  mentioned,  and  not  denied,  that 
there  was  an  estate  of  1,200/.  a  year  that  went 
away  on  the  death  of  lord  Altbam,  and  would 
bave  gone  to  this  son,  if  legitimate.  It  was  in- 
sisted upon,  that  lady  Altbam  might  have  ap- 
Elied  for  the  guardianship  of  her  son,  and  have 
ad  a  good  ulowance  made  by  the  lord  chan- 
cellor, tor  theflischarge  of  that  trust,  which  she 
Wanted.  I  must  also  observe  the  additional 
weiy^ht  they  gave  to  this  objection,  tirom  the 
leytimony  thai  Welsh  gave,  of  her  decUriog 


that  her  hMrt  wbuU  break,  werlit  not  that  the 
had  a  promising  young  son,  who  would  be  m 
support  to  her  in  her  old  age.  Alderman  King-, 
at  whose  house  she  resided  14  monsho,  a  Doao 
of  integrity  and  truth,  whose  credit  cauoot  be 
controverted,  says,  he  never  heard  her  roeotissi 
her  having  a  son,  though  the  intimacy  of  din- 
ing at  one  table  for  that  time,  must  probably 
have  afforded  frequent  opportunities  of  doing  ao. 
And  whether  a  woman,  under  the  affliction  of 
a  separation,  and  ber  unhappy  circuaialaiioes, 
could  have  concealed  such  a  fact,  is  worthy 
your  attention. 

There  was  another  matter  uiiged,  as  an  isB* 
probability,  from  the  testimony  of  eolooel 
Wall.  I  shall  sUte  to  you  how  that  fact  stands. 
Colonel  Wall  said,  he  had  taken  an  opinion  for 
lord  Altbam,  ss  to  the  power  he  had  over  tbe 
Anglesea  estate :  that,  according  to  that  opi- 
nion, lord  Altham  was  tenant  in  tail,  and  might 
have  barred  his  issue,  and  by  that  means,  bave 
bad  it  in  his  power  to  raise  more  by  tbe  sale  of 
his  reversionary  interest,  supposing  be  was 
only  tenant  for  life,  expectant  on  the  death  of 
tbe  then  earl.  But  the  seme  witness  also  said, 
that  he  would  not,  upon  the  credit  of  this  opi- 
nion, carry  tbe  title  to  market,  and  that,  not- 
withstandmg  this  opinion,  he  was  very  angry 
with  his  brother,  the  now  defendant,  for  re- 
fusing to  join  with  him  in  selling  their  rever- 
sions. So  that  lord  Altham 's  reversionary  in- 
terest, being  certain,  and  his  other  depending' 
on  an  undecided  question  in  law ;  you  will 
consider,  whether,  upon  these  views,  be  was 
more  likely  to  have  made  public,  or  concealed 
his  having  a  son. 

Having  now  gone  through  with  what  I  pro- 
posed to  say  upon  tbe  evidence,  1  aball  only  in 
geueral  take  notice,  that  it  will  be  proper  for 
you,  gentlemen,  while  you  are  considenag  this 
case,  to  take  with  you  the  characters  of  tbe 
persons  actors  in  it ;  and  thenoe  to  indge  wbal 
was,  or  was  not  to  be  expected  from  then. 
Agaon,  if  there  are,  as  I  suppose  there  will  be, 
some  of  tbe  plainti£Ps  witnesses  to  w  bom  you  *  ill 
not  give  credit,  you  will  consider,  whether  the 
plaintiff  in  justice  ou^htto  be  affected  thereby : 
you  will  consider  him  as  reduced,  by  the  «»• 
fendaot,  to  the  necessity  of  making  use  of  sudi 
evidence  as  offered ;  and  in  such  case,  bad 
witnesses  may  have  obtruded  themselves,  or 
art  may  have  been  used  to  put  them  in  bis 
way ;  so  that  unless  it  appeared  that  tbe  plain- 
tiff made  use  of  them,  knowing  them  to  be  bad, 
they.ooght  not  to  be  placed  to  his  acoonat. 
You  will  also  consider,  that  though  yon  have 
only  the  defendant  before  you,  yet  the  remain- 
der-men, who  do  not  derive  under  the  defendant, 
are  to  be  affected  by  your  verdict,  and  (mgfat 
not  to  be  postponedT,  unless  you  are  sausied 
that  the  plaintiff  is  the  legitunate  son  of  bird 
Altham :  therefore  you  must  consider,  (taking 
the  proofs,  the  probability  and  the  several 
thinjpfs  together)  whether  the  plaintiff  be  the 
lawful  son  or  not  P  If  he  be,  you  most  find  for 
the  plaintiff;  if  not,  for  the  deteodant. 

GeDtiepeoi  1  forj^  to  meutioD  the  eridcaoi 
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of  ny  lord  Moant- Alexander,  and  of  Mr.  Med- 
Ucom  coocemiog  lord  Altham's  declarations, 
as  to  his  having  a  son.  Lord  Moant-Alexao- 
<|er  told  yon  of  an  expression  of  lord  Altham's 
to  one  Mr.  Crow,  ao  expression  not  Tory  easy 
to  be  understood  :  "  My  wife  bas  got  a  son, 
wbich  will  make  that  rake  my  brother's  nose 
swell."  Which  has  been  appli«l  to  the  son  now 
10  question :  you  will  consider,  wbetherit  oon- 
oludes  oeoessarilv  to  that,  or  whether  lord  Al- 
tham  ini^ht  not  bare,  in  bis  imagination,  some 
other  child  begot  on  the  body  of  my  lady. 
There  was  an  intimation  of  a  son  by  one  Se- 
gra?e,  who  might  be  then  1i?ing ;  how  far  this 
rumour  was  in  my  lord's  mind,  is  hard  to  say ; 
but  if  this  was  not  in  his  thoughts,  the  expres- 
sion is  extraordinary :  *'  My  wife  has  ^t  a 
son«"  This  might  be  said  uf  such  a  son  ;  bat 
you  will  consider  whether  it  was  a  manner  of 
expression  for  a  son  of  his  own,  born  in  his 
own  house.  As  to  Mr.  Medlicott,  the  words 
sworn  to  him  were,  that  my  lord  should  say, 
**  I  bare  no  child,  nor  know  not  that  I  ever 
shall,  I  do  not  care  if  the  ilefil  had  the  estate," 

{f  my  lord  looked  upon  the  son  by  his  lady  to 
A?e  been  begot  by  another  man,  consider,  if 
the  words  import  more  than  this ;  J  hare  {no 
son,  no  son  that  I  suppose  to  be  my  own,  I  do 
not  oars  if  the  devil  had  the  estate. 

But  taking  each  set  of  words  as  contended 
fer  bv  each  side,  all  that  can  be  said  is,  that  my 
lord  has  at  different  times  varied  his  manner  of 
speaking  on  this  subject ;  whether  you  can  find 
out  the  motives  inducing  him  so  to  do,  or  can 
draw  any  conclusion  therefrom,  must  be  left  to 
your  consideration.  I  shall  think  myself  happy, 
if  any  thing  collected  by  Biecan  assist  you  m 
the  discovery  of  truth. 

Mr.  Baron  Mounteney,  Gentlemen  of  the 
jury,  my  lord  chief  baron  bath  summed  up  this 
evidence  in  so  full,  so  judicious,  and  so  masterly 
a  manner,  that  it  wosld  be  a. very  imuroper 
task  for  me  to  attempt  to  go  again  with  you 
over  the  evidence  at  large. 

I  shall  therefore  confine  myself  to  some  of 
the  more  capital  parts  of  the  case:  and  (al- 
though 1  am  extremely  sensible  in  how  inac- 
curate and  disjointed  a  manner  I  shall  lay  my 
thoughts  before  you,  yet)  with  the  hope  of 
striking  out  even  the  smallest  spark  of  light, 
which  may  help  to  guide  you  through  this  dark 
affair,  I  shall  endeavour  to  recollect  a  few  re« 
marks  on  those  parts  of  the  evidence  which 
strike  my  understanding  in  the  most  forcible 
ipanner. 

.  And,  gentlemeii,  I  shall  take  up  the  case 
where  the  evidence  for  the  plaintiff,  and  the 
observations  of  the  defendant's  counsel,  closed ; 
1  mean  the  kidnapping  of  the  lessor  of  the  plain- 
tjffy  and  the  prosecution  for  murder  carried  on 
against  him  by  the  defendant. 

The  latter  of  these  two  facts  I  shall  consider 
(rst :  it  is  proved  by  John  Giffard,  the  attor- 
ney emploved  to  carry  iton ;  and  in  the  course 
of  bis  evidence,  gentlemen,  several  things  oc- 
^i|r,  which  though  not  reUtirs  to  that  prusitott- 


tion,  are  yet  extremely  material  for  your  con- 
nderatioo. 

In  the  first  place,  gentlemen,  he  relates  to 
you  a  conversation  between  the  defendant  and 
himself  so  long  ago  as  the  month  of  March  1741» 
and  the  occasion  upou  which  that  conversation 
happened.  He  tells  you,  that  at  that  time,  it 
was  the  common  topic  of  discourse,  that  Mr. 
Annesley  was  reterned  from  the  West- Indies 
to  assert  his  right ;  and  that  the  defendant  my 
lord  Anglesea  was  at  that  time  embarrassed 
with  a  variety  of  law  suits ;  that  my  lord  ex- 
pressed great  uneasiness  upon  both  accouotSy 
and  thereupon  told  him,  th^t  <*  he  should  be 
very  glad  to  send  to  Mr.  Annesley  ;  and  if  he 
would  allow  him  3  or  3,000/.  a-year,  he  would 
surrender  up  to  him  his  titles  and  estates,  and 
go  live  in  Prance;  for  he  should  be  muck 
happier  than  to  be  so  tormented,  and  had  ra- 
ther his  brother's  son  sho,uld  have  it  than  any 
body  else ;  for  if  Jemmy  had  the  estate,  he 
should  live  easy  in  France,  for  it  was  his  right, 
and  he  would  surrender  it  to  him ;  that  he  did 
not  value  the  title,  be  would  go  live  in  France  ; 
and  that  he  might  live  the  easier  therd,  would 
send -for  a  French  master  to  converse  with  him 
in  that  hinguage." 

The  counsel  tor  the  defendant,  gentlemen, 
with  great  art  an^  ingenuity  endeavour  to 
avoid  the -force  of  this  evidence:  and  in  the 
first  place,  they  represent  this  declaration  of 
my  lord  with  regard  to  a  compromise  and  his 
goin^  to  France,  as  an  hasty,  passionate  ex- 
pression, flowing  from  his  uneasiness  of  mind, 
on  aecount  of  the  ill  situation  of  his  affairs,  and 
his  resentment  against  the  Annesleys. 

But,  gentlemen,  upon  Gifiard's  evidence, 
this  could  not  possibly  be  the  case ;  for  he  tells 
you,  it  was  my  lord's  resolution,  that  he  con-  . 
'tinued  in  that  reaolntron  from  the  time  of  the 
first  conversation,  which  was  beibre  the  10th  of 
March  1741,  to  May  1743,  that  in  pnrsnanoa 
of  that  resolution,  he  actually  did  (as  he  had 
declared  he  would)  send  for  a  person,  one  Ste- 
phen Hayes,  and  had  him  in  the  house,  to 
converse  with  him  in  French ;  and  that  he,  the 
witness,  was  present  forty  times. 

The  next  thing,  genUenven,  suggested  bj 
the  defendant's  counsel  was,  that  my  lord  An- 
glesea (in  bis  then  uneasy  situation,  and  so 
angry  with  the  Annesleys  as  Giffard  said  he 
was)  might  possibly  be  induced  to  wish  for 
supb  an  accommodation  as  was  mentioned  vrith 
the  lessor  of  the  plaintiff,  not  through  a  con« 
sciousness  of  his  being  the  legitimate  son  of 
the  late  lord  Altham,  but  with  a  view  of  gra* 
tifying  his  resentment  by  disappointing  the  An- 
nesleys, and  at  the  same  time  of  promoting 
his  own  interest  by  pecuriog  to  himself  a  larger 
shave  of  the  estate  th$a  would  otherwise  re- 
main to  himv 

But,  gentlemen,  when  yoo  consider  the  fol- 
lowing part  of  Giffard's  evidence,  yoo  will 
fiod,  that  neither  can  this  interpretation  hold } 
because,  if  this  had  been  the  scheme,  my  lord 
must  certainly  have  persevered  in  it.  Whereas, 
upon  the  unhappy  aeddeut  of  Mr,  Anofiley'l 


in  order  to  tfoidthe  fiMfmofit,  the  cMMd  Ibr 
the  de(teiiduit  have  stmnfly  innited  opMi  tw«-' 
objcctioiit  to  bis  credit. 

Tbe  first  is,  that  nbdersttiidinff ,  m  he  mnm^ 
he  did,  that  my  lord  Anglcsea  by  his  dedsfffr- 
tion  %s  to  tbe  10,000i.  meant,  th«t  he  inlmded 
to  destroy  Mr.  Annnley  if  he  oottM,  and  tbn» 
he  wonld  expend  that  siim  in  mcnns  to  have 
him  hanged,  tie  did  net  decline  beai|^  Ivther 
engagwl^  but  stiH  oominned  to  carry  on  the 
prosecution. 

And  indeed,  gentlemen,  it  does  to  me  cnciy 
with  it  an  imputation  opon  Oiffiird,  that  he  M 
not  immediateljT  ffirig  up  any  concern  in  this, 
or  any  other  business  ol' my  lord%  and  pafahah 
this  declaration  to  all  nMsikiiid.  But,  geiitie» 
men,  you  vrill  consider,  on  the  other  haad^ 
what  Giilard  htttk  said  in  excone  of  himself. 
He  tells  you,  "  If  there  was  any  dirtr  woii^ 
he  bad  no  Rand  in  it.*^  Bedistingvialielh  hi^ 
tween  a  bad  purpose  and  the  carryiw  on  a 
legal  prosecution;  and  he  teHs  yoii<  **  aattfan 
corotidr's  inquest  havhig  ibnnd  the  ftetwiMht 
murder,  betho«ghtthsita  snffideotfbaiiiatiae 
for  him  to  proceed."  ; 

The  Other  objiection  to  his  cvedit  is, 
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kflHtt^  a  man,  this  supposed  scheme  is  aban- 
doned, and  another  (much  more  beneficial,  as 
Gtfihrd  told  you,  for  the  deiemlant,  and  abso< 
Itotdy  destracdre  of  the  other)  is  immediately 
eAiibrtoed ;  which  was,  to  carry  on  a  prsseen- 
Hott  apfsinst  Mr.  Ann^ey  for  that  fiict,  and  if 
possible,  to  get  him  hanged. 

Consider  notr,  gentlemen,  the  eridence  con- 
Coming  that  pitMiecutiott;  and  the  circnm- 
itances  attendine  it. 

The  first  of  May  is  the  day  on  which  the 
murder  is  in  the  indictment  laid  to  be  com- 
mhted.  On  the  second,  lord  Anglesea  retains 
Gifihrd  to  go  down  to  -Staines  to  collect  evi- 
dence, and  to  carry  on  the  prosecntion.  On  tbe 
iourtb,  the  coroner's  hiquest  finds  it  witfol 
murder.  Before  Giffard  returns  from  Stames, 
itay  1ord|foes  ^own  to  Hounslow  to  meet  him, 
in  order  to  learn  how  things  went  on ;  and  de- 
clares to  bim  that  he  did  not  care  if  it  cost  him 
10,000f.  if  be  could  get  Mr.  Annesley  hanged. 

Qud  animo  are  these  things  said  -and  done 
by  the  defoodattit  ?  Upon  what  grounds  was  it 
Aat  the  noble  lord  thus  ofSdously  interposed 
upon  this  occasion  ?  That  he  shewed  so  much 
hnpatien^  to  learn  bow  things  went  on  P  That 
he  actuSly  expended  such  farge  sums  of 
money  as  GiAird  expressly  tdls  yon  be  did  (I 
think  no  less  than  800/.)  and  declared  himself 
i^eady  to  ejEpend  much  lai^er,  in  carrying  on 
this  prosecution?  TVasftfor  tbe  sake  of  jus- 
tice r  If  so,  why  aSl  (hose  precautions,  that 
contrivance,  which  you  were  told  of,  that  my 
lord  might  not  appear  to  be  concerned  in  it  P 
If  not  for  the  sake  of  justice,  then,  gentlemen, 
you  are  to  consider  upon  what  other  principle 
and  motires  this  extraordinary  conduct  can  be  ^ 
accounted  for.  And  this  will  be  the  less  diffi- 
cult for  yon  to  do,  when  you  ^all  compare 
these  facts  and  circumstances  with  tbe  reason 
given  by  my  lord  for  that  remarkable  declara  • 
lion  of  his  as  -to  the  10,000/.  which  Giffard 
swears  positively  my  lord  mentioned  to  him, 
viz.  He  did  not  care  if  it  cost  him  10,000/.  if 
he  could  get  him  hanged ;  **  for  then  htshoold 
he  easy  in  his  titles  and  estates." 

There  is  another  part  of  Giffard's  evidence, 
^hidh,  as  it  strikes  me  strongly,  I  shall  men- 
tion for  your  consideration ;  and  that  fa,  that 
my  lord  told  bim  (ftftv  times,  I  think  be  said, 
between  the  7th  of  December  1741,  and  tbe 
14th  of  July  1749,  which  was  the  day  of  the 
trial)  that  this  pretender,  as  be  called  bim, 
was  transported  for  stealing  a  silver  spoon. 

You  will  consider,  gentlemen, 'What  weight 
this  circiirVifitnace  may  have  when  conpled 
with  the  con: plaints  made  against  him  by  Miss 
Gregory  of  thieving,  with  what  the  witnesses, 
who  prove  tbe  several  attempts  upon  the  boy, 
and  at  Fast  the  actual  tran^t^^rtation  of  bim, 
have  told  you  of  my  lord's  repeatedly  calling 
him  a  thieving  son  of  a  where ;  and  with  the 
particniar  charge  which  one  of  them  swears  my 
lord  made  against  him  of  having  stolen  from 
him  a  silver  spoon. 

I  have  endeavoured  to  state  to  you,  gentle- 
AsUf  the  main  substance  of  Giffard^s  evidence : 


being  an  attorney  reiainetf  by  lord  Angleseaaa 
carry  on  this  prosecution  (m  any  suit  between 
Mr.  Annesley  and  my  lonl,  he  sweam  posi- 
tively be  never  was,  nor  ewr  expected  to  lie 
retained),  he  comes  here  voloatarily  to^tsetoaa 
the  secrets  of  bis  dient. 

Now,  gentlewen,  as  to  tbe  pmsecotsMi,  y«B 
will  observe,  that  the  drimal  dlseoveiy  cffny 
lord^s  being  concerned  in ItwasvM  voknrtarily 
made  by  the  witness ;  for  he  tells  yoo,  that  he 
found  himself  under  the  ncteasity  of  suing  my 
lord  for  a  large  sum  of  money,  which  reuMMicd 
due  to  him  u^on  bis  bill  or  costs ;  and  that, 
upon  his  so  dmng,  my  lord  filed  a  bill  againsl 
him  in  the  Gomt  of  fixche^uer  in  England,  m 
his  answer  and  schedule  to  which  he  was 
obliged  to  set  forth  the  particular  items  of  his 
bill  of  costs ;  that  W  this  means  (as  he  snp> 
poseth>  Mr.  Mac  Kercher  got  knowledge  of 
It,  and  thereupon  applied  to  him  to  ^ve  his 
testimony  in  tnis  cause. 

As  to  the  conversation  between  my  ford  and 
bim,  I  have  already  declared  mv  sense  so  fully, 
when  the  point  was  debated,  whether  evideBce 
of  it  should  be  admitted  or  not,  that  I  ahall 
trouble  you  wkh  a  very  few  words  only  upon 
it  now. 

Ctentlemen,  I  can  by  no  means  allow  it  to  bh 
ai^  objection  to  the -credit  uf  tbe  witneoa,  that 
he  voluntarily  discloseth  that  which  the  Court 
bath  unaiilmously  determined  he  wm  oqub- 
pellable  to  disclose.  And  I  must  aav  thiafiv- 
ther,  that,  in  my  apprehension,  Gimrd  ooold 
not  have  justified  himself,  either  to  (Jed  or 
man,  if  he  >had  not  disclosed  it ;  cspedally, 
as  it  was  a  declaration  wantonly  made  to  him,- 
not  under  the  seal  of  fKendship,  nor  of  that 
confidence  which  is  necessary  between  cliani 
and  attorney. 

Gentlemen,  jftu  are  the  judges,  and  yen  wfl 
carefully  coMder  whet  degree  of        "'  ^ 


Ui»} 


and  Richard  Earl  ^Atfgfcsea* 


A.  D.  1743. 
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Hm  lalhii  mH  eiery  otb«r  vilnoM  wbp  b»U| 
ib^f a  pr^dttoed  ufioB  this  occujon  $  aod  Goil 
f4»jrliidy  thai  any  part  of  the  efiaenc^,  any  ar- 
HfHBMiitt  or  any  obaenration,  aboald  bare  more, 
or  lesa  weigbt  with  yoa  than  it  will  bear. 

if  TQir  Miove  the  evideuoe  of  Gifiard,  you 
'win  thea  consider,  that  you  have  ao  expresa 
-•Aknowledgmeiit  of  right  ia  the  leawr  ef  the 
plaintiff  from  the  mouth  of  the  defendant} 
4liat«  independontlv  of  thi«,  yoa  have  decUra* 
liona  and  liiota  which  strongly  import  a  con- 
'sciouaness  of  that  right  And  lastly,  you 
wiU  cpn^idor  what  atrength  this  ew iJenca  of 
'Cliibrd  adds  (if  anv  atrcpgth  is  wanting)  to  tha 
•evidence  of  the  kiJnappiog  in  1738. 

That  fiujt,  geutkmeo,  stands  positifely  and 
fully  nrof ed  bv  a  mnltitade  of  witnessesy  nei- 
ther ifiaeredited,  nor>  as  it  was  promised  by 
the  defendaai's  coom^l,  contradicted.  And| 
indeed,  if  that  fbet  was  not  so  clearly  proved, 
Ibe  efidence  of  Mr.  She)cross  Ashe  is,  in  my 
apprebension,  sufficient  to  siieuce  the  least 
>floabt  about  it. 

Yo^  will  then  consider,  gentlemen,  if  you 
•beliefe  that  eridenoe,  whether  there  doea  not 
-from  thence  arise  the  most  violeot  presumption 
of  the  defendant's  knowledge  of  title  in  the 
iessor  of  the  plaintiff. 

It  is  represented  to  you  bv  the  defence,  that 
4t'  was  notorious  to  every  body  conversant  in 
Ibat  noble  family,  that  lady  Altbam  never  had 
n  son  in  Ireland :  that  she  never  miscarried  v 
4hat  she  n^ver  waa  with  child.  On  the  other 
Ikand,  that  it  was  eaoally  ;|ii^riou8,  that  my 
lord  had  a  son  by  Joan  Landy ;  and  that  the 
l«pr  of  the  plaiuUff  was  that  son.  Nov^,  if 
cthie  was  the  ease,  ibr  heaven's  sake,  gentle- 
men,  what  apprehensions  could  the  defendant 
possibly  be  under  from  n  boy,  who,  if  lie  had 
feX  up  any  claim  to  the  title  and  estate,  must 
ineviiably  have  been  delected  as  a  most  noto- 
tions  impostor  i 

But  u\  en  the  olher  band,  tbb  boy  was  the 
legitimate  son  of  lord  Altham  {and  wnetber  be 
was  or  not,  must  certainly  lie  in  the  know- 

»e  of  the  defendant^  then,  gentlemen,  you 
consider  whether  this  kidnapping  aod  this 
■preeocution  will  not  he  easily  ano  naturally  ac- 
tuated for  i  and  whether  any  other  adequate 
cause  than  a  knowledge  of  his  being  so,  can, 
5rith  any  d^rtt  of  probability,  be  assigned  for 
ibis  extraordinary,  this  iniquitous  behaviour  of 
the  defendant. 

But,  gentlemen,  the  co^nafel  for  the  defen* 
i^xiX  h^vp  told  voo,  tha^  the  nuiterial  fact  in 
this  case  is  the  birth :  aqd  iinleM  that  is  incon- 
tealahly  proved,  that  the  plaintiff  cannot  possibly 
e^aii  himself  ol'  any  presumptions  (an  inge- 
iiious  gentlemfiO  chose  generally  lo  call  thena 
foapicions)  irhich  arise  in  this  case. 

Gentlemeni  1  differ  entirely  from  them  upon 
that  head.  If  that,  which  to  be  sure  ia  the 
material  fa^  were  pcovajd  to  you  incontes- 
ta^y,  the  plaintiff  would  tbep  have  no  occasion 
fiir  preaonaptions.  Presumptions  then  ooLy 
am,  dr  can  be,  of  uife,  when  the  fact  in  dispute 

«  APt,  per  wi  baipnvf^  iAQ9al^s4|l>)/« 


Gentkmen,  as  this  assertion  bath  been  so 
strongly  insisted  on,  and  bath  bad  so  much 
stress  laid  upon  it,  by  every  one  of  the  learned 
counsel,  let  me  detain  you  a  little  to  make  a  few 
observations  upon  the  subiect  of  presumptions. 

Presumptions,  gentlemen,  have  at  all  times, 
and  in  all  laws  which  1  have  ever  heard  of, 
particularly  in  our  own,  been  allowed  to  have 
great  weight  in  doubtful  cases.  Some  are  of 
so  high  a  nature,  that  the  law  will  not  admit 
of  anv  proof  to  the  contrary  :  and  these  are 
called  presumptions  jurit  et  de  jure.  Again, 
there  are  presumptions  of  law ;  as  likewise  what 
the  writers  upon  this  subiect  caU  presumption^ 
of  man  (such  as  are  collected  occasionally  by 
man's  understanding  from  given  facts),  which, 
though  they  fall  snort  of  that  strength  and 
conclusive  force  which  the  others  ha?e,  are 
yet  to  stand  in  the  place  of  full  proof  till  tb^ 
contrary  is  proved. 

*'  Vudcnta  pretumptio  is  many  times  plena 
probath"  are  the  express  v^rords  of  my  Ion) 
Coke  ]^ and  the  case  which  that  great  oracle  of 
the  law  puts  upon  it,  is  this :  **  A  man  is  rui^ 
through  the  body  with  a  sword,  in  an  house^ 

whereof  he  instantly  died A  man  is  seen  to 

come  out  of  that  house  with  a  bloody  ^word. 
and  no  otheir  man  was  at  that  time  in  the  house.'* 
Upon  these  circumstances,  gentlemen,  a  violent 
presumption  arises,  and  shall  stand  for  full 
proof,  uidess  the  contrary  can  be  proved,  that 
that  man  was  the  murderer. 

Now,  gentlemen,  you  will  observe,  that  in 
the  case  put  (aqd  many  others  of  a^  like,  or 
even  infenor  kind  may  lie  put,  in  which  great 
numlters  of  the  king's  suljects  di^ily  suffer 
cajiitally),  the  jury  from  qircumstances  infer  a 
criminal  fact  committed  by  the  person  accused. 
A  fortiori  it  should  seem  reasonable,  frpm  % 
criminal  fact  proved  to  infer  the  circumstance 
and  motives  leading  to  that  fact. 

Ur.  Serjeant  Marshall  very  properly  men- 
tioned to  you  the  case  of  the  spoliation  of  a  deed« 

lu  that  case,  gentlemen,  it  is  an  established 
maxim,  *'  that  all  things  are  to  be  presumed  in 
disfavour  of  the  spoliator."  And  yoci  will 
consider,  whether  a  parity  -of  reason  will  not 
operate  strongly  in  the  present  case,  Mr. 
Serjeant's  reasoning  on  Uiis  head  was  entirely 
agreeable  to  what  I  remember  to  have  heard 
laid  down  by  one  of  the  greatest  ipen  who  ever 
sat  in  a  court  of  judicature,  viz.  That  circum- 
stances were,  in  many  cases,  of  greater  force» 
and  ipore  to  be  depended  upon,  than  the  testi- 
mony of  living  witnesses. 

Witnesses,  gentlemen,  may  either  he  mia- 
taken  themselves,  or  wickediiy  intend  to  de* 
oeive  others.  God  knows,  we  have  s^o  toe 
much  of  this  in  the  present  cause  op  both  sides  I 
Bui  circum^tancas,  gentlemen,  and  presump- 
tions^ naturally  and  necessarily  wmn^  out  of 
a  given  fact,  cannot  he.  And  gentlemen,  jl 
must  be  leift  to  your  consideration,  whether  in 
thia  case  the  presumptions  arising  from  th^ 
kiduappiug,  ami  the  pruttecytion  lor  murd^r^ 

do  not  speak  stronger  than  a  thonaiAd  wit- 
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extraordinary  in  ibis  cite,  tbat  co -iiMBy  aljae 
tknra  thottld  be  railed,  and  ai>  roucfa  atmt  hM 
npon  them,  againrt  your  berog;  inflttenoed  n 
voor  jadffmentby  presumptions,  by  sospicisni^ 
by  probabilities. 

Gentlemen,  their  whole  defence  is  buih  opoa 
probabitify  and  improbability. 

They  firit  tell  you,  yon  are  to  judge  not  apoa 
probabilities,  but  upon  positive  proof  of  the  mt- 
terial  facts  \  and  to  tbat  pasitiTe  proof,  wboi 
given,  they  tell  you,  you  ongbt  to  give  as 
credit,  for  it  is  improbable. 

There  was  one  objection  of  this  sort  which  I 
forgot  to  mention,  and  that  was  as  to  the  prDof 
of  the  kidnapping ;  they  told  you,  gentle- 
men, that  although  the  defendant  cooM  be 
snp|)08ed  wicked  enough  to  commit  sncb  a 
fact,  yet  it  was  inconceivable  that  he  should  be 
so  weak  as  to  do  it  at  noon-day,  tbat  he  sbooM 
carry  the  boy  through  a  pubhc  market :  my, 
by  the  Tery  stall  of  Pnrcell,  who  bad  beibn 
protected  him,  (by  the  bye ,  gentlemen,  jsa 
will  remember  tbat  the  boy  was  cfaaiged  willi 
fdony,  and  carried  off  by  knovrn  conatsMei) 
and  the  same  objection,  I  itbiofc,  was  before 
made  to  Oiffard's  testtroony,  that  it  was  nttnly 
incredible,  that  any  man  living  sbooM '  be  m 
weak  as  to  put  himself  into  the  power  of  asj 
other  roan,  by  making  such  decbratioDS  ss 
Giffard  swore  my  lord  made  to  him. 

1  must  own,  gentlemen,  that  tiiis  objeete 
does  not  to  my  understanding  carry  any  greit 
weight  with  it. 

Wickedness  aA4  weakness  generrily  fs 
hand- 10- band  together;  and  upon  the  rnested 
observation  of  their  doing  so,  is  fbondea  thst 
well  known  saying, 

<'  Quos  Dens  vult  perdere  prins  dameotit'' 

The  next  part  of  the  esse  which  I  shall  speik 
to,  is  the  evidence  of  Mrs.  Heath,  as  it  siiodi 
'opposed  to  tbat  of  Mrs.  Cole ;  and  theevidaee 
of  Rolph,  opposed  to  that  of  Mrs.  CoiebMf  b. 
Turner,  and  Higginson. 

It  was  my  desire  that  Mrs.  C^ote  and  Ifrs. 
Heath  mi^t  be  confronted,  because  I  did  tbco, 
and  do  still  think,  that  tida  case  may  reedrs 
great  light,  and  may  be  greatly  narrowed  ftr 
your  determination,  by  a  careful  oonsideratioB 
of  Cole*s  evidence,  as  it  stands  in  direct  eos- 
tradicfion  to  the  testimony  of  Heath,  wbon  I 
look  upon  as  a  capital  wttnass,  and  one  of  tbs 
main  pillars  of  tbe  defence. 

In  other  parts  of  the  case,  gendemen,  JM 
meet  with  nmny  variations  between  the  wit* 
nesses,  as  to  periods  of  time,  and  other  minsls 
circumstances,  whidi  will  not  be  of  msch 
consequence  in  the  cause,  or  tend  to  impeseh 
the  credit  of  those  witnesses  on  tbe  one  ad^ 
or  tbe  other:-^Bot  when  once  you  come  tss 
fkct  in  which  two  positive  witnesses  fiitiy 
contradict  each  other — a  fact,  the  truth  sr 
falshood  of  whidf  the  witnesses  on  esch  ■<• 
must  with  as  much  certainty  and  exsoCoetf 
know  at  the  time  she  gives  her  testimony,  e* 
she  did  at  the  time  that  fact  is  said  to  bsvt 
happened,  tot  it  be  evar  to  long  aM— «s  tbii 
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The  next  observation,  gentlemen,  which  na- 
turally ariseth  from  tbe  kidnapping,  is,  that 
the  lessor  of  the  plaintiff  is  thereby  thrown  fif- 
teen years  back  in  his  evidence.  If  his  case 
had  come  under  your  consideration,  or  that  of 
any  other  jury,  soon  af^r  the  death  of  the  late 
tora  AUham,  it  would  not  ba?e  been  attended 
with  the  difficulties  it  now  is,  but  most  have 
received  a  very  easy  and  clear  determination. 
Mrs  Shiells,  who  is  sworn  to  have  brought  him 
into  the  world, — the  clergyman,  who  is  sworn 
to  hare  christened  him^the  persons,  who  are 
sworn  to  have  been  sponsors  (with  many  other 
material  witoesses)  were  probably  all,  or  most 
of  them  then  living,  and  might  have  Iwrne  their 
testimony.  The  account  which  you  now  have 
of  them  IS,  that  tbey  are  all  dead. 

In  the  next  place,  gentlemen,  you  are  to  eon* 
tider  the  dangers  to  which  this  gentleman  lies 
open  in  asserting  his  supposed  right ;  on  tbe 
cue  band,  from  witoesses  officiously  obtruding 
themselves,  and  on  the  other,  from  witnesses 
who  may  have  been  industriously  obtruded 
upon  him.  And  if  you  believe  tbat  these  diffi. 
eulties  have  been  occasioned  by  the  wicked  act 
of  tbe  defendant,  you  are  then  to  consider  whe- 
ther a  nuicb  lAigbter  evidence,  than  might 
otherwise  have  been  required,  will  not  satisfy 
you,  in  a  case  thus  circumstanced,  of  tbe  truth 
and  justice  of  his  claim. 

But,  gentlemen,  the  counsel  for  the  defen- 
dant fkrther  tell  you,  *<  that  although  you 
tnigbt  possibly  be  induced  to  think  the  defen- 
^nt  capable  of  committing  a  wicked  act,  yet 
that  ought  not  to  influence  your  judgment  as  to 
tbe  determination  of  his  property." 

And,  gentlemen,  I  must  agree  that  a  wicked 
Act,  nay  repcAted  wicked  acts,  in  general, 
6ught  not  to  influence  your  judgment.  But  if 
the  defendant  bath  committed  a  most  wicked 
act  against  the  person,  who  then  asserted  him- 
nelf  to  be  the  son  of  lord  and  lady  Altharo,  and 
trbo  is  now  contesting  with  him  his  title  and 
tetate ;  if  he  bath  done  another  very  extraor- 
dinary, though  legal,  act  against  him,  in  a  clan- 
destine manner,  and  coupM  with  a  declaration 
highly  criminal,  this,  in  my  opinion,  may,  and 
Ought  to  have  great  weight  with  yoa  upon  this 
occasion. 

AnMher  thing,  gentlemen,  insisted  upon  by 
the  defendbni's  counsel  was,  that  if  the  case  tie 
doubtful,  the  present  possession  ought  to  turn 
the  scale  in  favour  of  tbe  defendant. 

Now  here  1  must  again  differ  from  the 
learned  gentlemen.  ]f  indeed  upon  the  whole 
evidence  the  case  stands  doulitful,  they  say 
well :  But  if  upon  the  direct  positive  eridence 
the  case  is  balanced,  then,  gentlemen,  ^e  kid- 
napping and  the  prosecution  will,  in  my  ap- 
prehension, turn  the  scale  in  favour  of  the 
plaintiff.  For  a  violent  presumption  is  to  stand 
n>r  truth  till  the  contrary  is  proved.  Now,  if 
VkjfWi  tbe  positive  testimony  on  both  sides,  tbe 
mind  remains  m  e^uilibrio,  then,  gentlemen, 
the  contrary  is  not  proved,  and  consequently 
Ihe  presumption^atands. 
Acwinothelp  saying,  thatl  tbiak  itfr«tty 
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one  of  theta  is«  to  denonstmtioD,  perjured ; 
then,  f^eotleineD,  it  becoroes  exceedingly  ma- 
terial  for  you  to  oonsider  which  of  two  eucb 
^ituesses  you  will  give  credit  to ;  and  your 
determination  of  that  point  may  go  a  great 
way  towards  enabling  you  to  form  a  judgment 
^pon  the  whole  case. 

The  lirit  material  circumstance  which  oc- 
ean to  me,  in  which  Cole  and  Heath  differ,  is 
«a  to  the  going  or  not  going  away  of  lord  and 
Imdy  Akham  Stna  captain  Briscoe's  (at  whose 
house  the  reconciliation  was  brought  about)  to 
my  lord's  lodgings  at  Vice's,  in  £Mez- street. 

'Mrs.  Heath  swears  positively,  that  during 
their  stay  in  Dublin,  they  never  lodged  one 
fdngle  night  out  of  the  house  of  captam  Bris- 
coe— Mrs.  Cole  (supported  by  her  sister,  Mrs. 
Briscoe — by  Alice  Bates,  a  servant  iu  her 
father's  lamily — and  by  Catharine  Mao  Cor- 
mick.  Vice's  servant)  swears  as  positively,  that 
after  staying  four  or  five  days  at  her  fiktber's, 
tbey  went  to  lodgings  in  Eseex-street  (as  to  the 
person's  house  she  is  not  positive,  bntshe  takes 
it  to  he  Vice's,)  and  there  continued  a  consi- 
derable time,  I  think  about  two  months,  before 
they  left  Dublin,  and  went  to  Dnomaine. 
And,  gentlemen,  you  will  remember  that  Mrs. 
Cole,  when  she  waa  a  second  time  produced, 
^ve  you  a  particular  reason  why  she  could 
l»e  so  positive  as  to  that  fact,  which  was, 
**  that,  notwithstanding  the  reconciliation  be- 
tween my  lord  and  lady,  her  father  still  con- 
tinned  uneasy  about  the  matter;  and  was 
very  desirous  and  pressing,  that  they  would 
leave  his  house,  and  go  to  other  lodgings, 
because  he  thought  it  would  have  a  better  air 
of  their  being  well  together ;"  which  she  ex* 
«lained  afterwards,  by  saying,  that  it  would 
oecome  more  public  and  notorious  to  mankind, 
that  my  lord  and  fady  were  in  fact  reconciled. 

This  circumstance,  as  soon  as  it  was  men- 
tioned, I  thought,  struck  some  light  into  this 
•ffair — it  did  to  me  explain  clearly  two  other 
odd  circumstances,  which  I  shall  mentioD  to 
you  presently. 

The  next  fact,  concerning  which  Mrs.  Cole 
•ttd  Mrs.  Heath  stand  in  direct  opposition,  is 
the  supposed  miscarriage  at  Dunmaine.  Mrs. 
Cole  swears  positively,  that  about  the  middle 
of  the  night,  after  the  accident  of  lord  Altham's 
breaking  the  saucers,  Mrs.  Heath  came  into 
the  bed-chamber  of  her  mother,  Mrs.  Briscoe, 
with  whom  she  lay,  alarmed  her  with  account 
of  my  lady's  being  extremely  ill,  and  begged 
that  she  would  immediately  rise  and  go  to  her, 
wbieb  her  mother  accordingly  did;  that  the 
next  morning  she  (the  witness)  waa  in  my 
lady's  bed-chamber,  where  were  present  her 
mother,  Mrs.  Heath,  and  several  of  the  ser- 
▼ant»--that  her  mother  there  told  her,  that 
ay  lady  had  miscarried,  and  shewed  her  the 
jdM>rtion  in  the  bason. 

Mrs.  Heath,  on  the  contrary,  swears  as 
positively^  that  she  did  not,  either  upon  that 
or  any  other  night,  call  up  Mrs.  Briscoe — that 
•he  <foes  not  remember,  that  Mrs.  Briscoe,  or 
|icr4aagbter|  waa  io  my  lady's  coom  the  n«xt 


moming-^and  she  swears  posithrelv  that  my 
lady  did  not  then  miscarry,  nay,  that  she  waa 
not,  either  then,  or  at  any  otner  time,  with 
child. 

it  was  insisted  on  strongly  by  the  defendant's 
counsel,  that  this  evidence  of  Cole  was  attended 
with  great  improbability— that  it  was  incredibly 
strange,  that  a  mother  should  shew  an  aliortioa 
to  her  female  child  of  such  tender  years. 
And,  indeed,  gentlemen,  1  think  that  fact  doea^ 
prima  /acU^  appear  to  be  extremely  odd,  and 
to  carry  with  it  a  strong  air  of  improbabiKty. 

There  was  another  ract,  proved  in  the  very 
outset  of  the  cause,  which  (though  it  bad  not 
the  same  remark  made  upon  it  by  the  counsel) 
struck  me  in  a  very  odd  light ;  and  that  was» 
that  upon  the  reconciliation  of  lord  and  lady 
Altham,  at  captain  Briscoe's,  Mrs.  Dorothy 
Briscoe,  then  not  above  ten,  and  her  sister, 
Mrs.  Cole,  not  then  above  twelve  years  of  age^ 
were,  with  the  rest  of  the  family,  called  Into 
the  room,  to  see  my  lord  and  lady  in  bed 
together. 

But  gentlemen,  you  will  consider,  whether 
the  reason  which  Am.  Cole  tells  you  her  father 
had  for  pressing  lord  and  lady  Altham  to  leave 
his  house,  and  lodge  elsewhere  in  Dublin,  viz* 
that  their  reconcihMion  might  become  more 
notorious  to  mankind,  does  not  fully  explain, 
and  strongly  corroborate  the  proof  of,  those 
two  odd,  and  otherwise  unaccountable  Acta. 

Gentlemen,  you  will  consider  farther, 
whether  from  these  three  circumstances  con- 
nected and  compared  together,  there  does  not 
arise  a  strong  probability,  that  captain  Briscoe 
(who  I  think  appears  to  have  been  the  person 
employed  by  the  duke  of  Buckingham  to  bring 
about  tbe  reconciliation)  had  some  apprehdb* 
sions,  that  although  the  reconciliation  was  ef« 
fected,  and  although,  in  consequence  of  it,  la^ 
Altham  should  have  issue  by  my  lord*-yet, 
that  in  some  future  time,  and  for  some  reasons 
or  other,  lord  Altham  (whose  character  and 
conduct  appear  pretty  extraordinary  upon  the 
evidence  in  this  cause)  might  be  induced  to 
bastardise  thst  issue. 

And,  gentlemen,  you  will  consider  further, 
whether  such  an  apprehension  in'Briscoe,  as  I 
have  supposed,  would  have  been  unnatural  or 
ill  founded,  when  you  have  compared  thess 
circumstances  (which,  as  I  have  mentioned, 
seem  to  render  it  probable,  that  he  had  such 
an  apprehension)  with  the  evidence  of  Pal* 
liser  the  younger.  He  relates  to  you  a  very 
extraordinary  conversation  which  passed  be- 
tween my  lord,  and  him,  about  five  da^s  before 
the  separation,  as  Chejr  were  returnmg  from 
Boorkstown  to  Dunmame.  He  tells  you,  that 
my  lord  called  to  him  in  a  familiar  manner, 
and  said,  **  Tom,  1  will  tell  you  a  secret,  as  I 
have  no  son  by  my  wife,  nor  ever  expect  to 
have  any,  and  as  my  lord  Anglesea  is  very 
augry  with  me  for  keeping  this  woman— I  am 
determined  to  put  her  away,  not  to  disoblige 
my  lord  Anglesea."  The  same  witoess  had 
before  awom  positively  that  he  never  had—* 
that  he  never  attempted  to  have— that  be  bt*- 
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ID  his  ooDscieBce,  thai  my  lord  did  not 
8tispeet  he  bad— any  criuunal  comiuerce  with 
lady  Akbam ;  and  tnat  my  lord  only  made  use 
of  iiim  as  a  colour  and  pretence  for  pattiag 
Away  his  lady. 

Now,  gentlemen,  yon  will  obsenrjB,  that  apon 
this  testimony  eyen  of  the  defendant's  witness 

£'ho,  indeed,  is  a  very  material  witness  for  the 
fendant  in  some  other  parts  of  bis  evi- 
dence, if  yoa  gi?e  credit  to  him)  lord  Al- 
tham  was  a  man  capable  of  pnttiog  away 
his  lawful  wife,  to  whom  he  had  lately  been 
TeooDciled — upon  a  mere  pretence-— and  for 
fK>  other  real  cause  than  that  he  might  not 
disoblige  lord  Anglesea :— -If  he  were  so,  yon 
will  then  eonsider,  whether  it  be  at  all  an  uana- 
tural  and  strained  soppoftition,  that  he  was  ca- 
pable of  abandoning,  and  bastardizing  his  law- 
lulson,  in  order  ta  oblige  some  other  person  or 
•persoBS. 

This  supposition,  gentlenien,  will,  I  think, 
appear  still  less  unnatural,  when  you  recollect 
how  Miss  Gregory's  behaviour  to  the  boy 
stands  upon  the  testimony  of  another  witness 
for  the  defendant :  I  mean  Herd  (who,  in  his 
•coount  of  the  boy's  treatment  by  my  lord  be- 
f»re  they  came  to  Dublin',  differs  totally,  as  my 
Lord  Chief  Baron  hath  already  observed,  from 
all  the  gentlemen  of  that  part  of  the  comtry 
who  have  been  produced  before  you.) 

Herd  tells  you,  that  when  my  lord  lived  in 
S^rapper's^lane,  great  complaints  were  made  to 
my  lord  against  Sie  child,  by  Miss  Gregory,  of 
bis  thieving-— that  be  cannot  tell  whether  the 
lioy  was  really  guilty  or  not,but  that  he  confessed 
himself  so— aad  that  upon  this  my  lord  (whom 
the  witness  had  never  once  eeen  strike  the 
•child  upon  any  occal^ion  in  the  country)  oor- 
( rected  bim  more  severely  than  ever  he  had  seen 
•anv  child  corrected  in  bis  life. 

When  the  witness  was  asked  by  my  Lord 
Chief  Baron,  what  those  things  were,  with  the 
tbievioff  of  which  thisbov  (who  b  admitted  op 
•n  hands  to  be  the  son  ot  my  lord,  though  his 
legitisMcy  is  disputed)  was  charged  by  this 
lady,  and  for  wbicli  he  wa9so  crnefiy  corrected 
|>y  his&tber,  he  tells  you  they  were  *^  uyKthey' 
mlt  and  a  pair  of  pigeons," 

These  are  dreannstances  which,  I  moat  own," 
strike  my  understanding  strongly ;  "(on,  gea- 
ilemen,  are  the  judges,  and  you  wili  well  con- 
^der,  wbatweigiitniey  carry,  when  connected 
with  tbe  rest  of  the  evidence ;  and  what  light 
taay  be  eolleoted  from  them  la  guide  y^ 
judgments  on  this  occasion. 

1  forgot  to  mention  to  yon  one  thing,  which 
I  think  IS  verjp  remarkable,  vpea  Heath's  avi- 
denos ;  and  that  is,  that  she  acoampanies  some 
-of  the  plaintiff's  witnesses  ia  all  the  preparatory 
steps,  and  separates  from  them  enly,  when 
4hey  came  to  the  critical  and  mateiial  iads 
themselves. 

She  reooUecIs  distiactly  with  MOonnjek, 
-Vice's  servant,  "  That  my  lord  came  home  late 
«oe  night  disordered  with  liquor—that  he  made 
a  ^reat  noise  with  the  chair— that  he  quarrelled 
vilh  her—that  he  jompett  oatofbedlhuamy 


lady,  and  ran  towards  tbe  windaw(<-that  be 
called  'for  Mrs.  Lucas  tbe  midwife — swort 
he  would  send  for  her  to  see  if  my  lady  was 
with  child,  a&d  with  aaother  oath  declared,  lint 
if  she  was  not  with  child,  he  would  torn  ber 
away."  All  theae  circumstances  she  recollecli 
minutely,  and  exactly  agrees  in  them  with  tbs 
other  witness  ;  but  as  to  my  lady's  aoreannDg 
upon  this  occasion,  tliere  she  sapaistBL 
8iie  says,  My  lady  woukl  hasra  died  fiivt.  As 
to  her  miscarrying,  or  to  any  discourse  ia  lbs 
family  the  next  day  that  she  had  aaiacarrisi' 
this  she  posttivety  denies. 

With  regard  to  the  miscarriage  at  Dan- 
maiae,  she  agrees  with  Cole  in  the  fact  of  ny 
lord  breaking  the  sauoers»  that  those  saacsn 
had  ugly  or  indecent  tigures  on  them«  and  tbat 
my  lord  had   forbad  their  beiog  brongfat  ts 
table.     But  tbat  my  lady  was  the  least  dimr' 
dered  apon  this  occasion,  ahe  denies — that  ibt 
called  up  Mrs.  Briscoe— that  my  lady  vis- 
carried— that  she  kept  ber  chamber  for  aeienl 
days,  or  even  one  day  al\er— all  ihiashepsa- 
tively  denies,  ia  direct  contradiction  to  wini 
has  been  sworn  by  Cole.    And  here,  gcaUe- 
men,  it  wMl  be  extremely  material  for  yoii  Is 
reooillect  that,  pretty  exactly  to  the  tiowat 
which  Cole  swears  this  miscarriage  happsDsd, 
and  my  lady  kept  ber  chamber  at  least  firs 
days,  it  appears  from  tbe  evidence  of  thede* 
fondant's  witoesaes  (Mr.  Aaron  Liambert)  tbat 
Sntton  the  surgeon,  whooa  my  lord  broogbt 
aver  with  him  from  England,  bot  hadlsniei 
out  of  his  house,  on  accoant  of  aome  miike* 
haviour  which  he  bad  been  guilty  of  in  tbe  &• 
mily,  was  twice  sent  for  to  Donmaine  ;  tbst  bs 
twice  refusedtte  go,  being  pieqoed  at  bis  bariag 
been  turned  ont  of  the  family  ;  that  beiag  snpt 
for  a  third  time,  and  ray  lord's  chariot  CMaiog 
for  him,  he  went,  and  cootiaaed  atisndiag  mif 
lady  at  Dunnudne,  to  the  beet  of  the  witaon'i 
remembrance,  for  a  fortnight     This  evidcaos 
was  produced  m  order  to  discvadit  Brooks,  tbe 
piece  of  a  surgeon  (as  he  called  himsetf)t  V^ 
doced  on  the  part  or  the  plaintiff,  who,  ia  ny 
ofunion,  sufficiently  discredited  binssekf.   Yoa 
will  consider,  gentienen,  whether  it  docs  nit 

So  strongly  in  support  of  the  tastimoay  tf 
In.  Cole,  in  contradiction  and  discredit  tf 
Heath;  with  regard  to  whom,  «n  ebssrvalim 
was  made  by  the  defendant's  oewitsi,  wbicb  I 
was  taceedmgly  surprised  to  htmt  fran  Ibil 
side  of  tbis  tabte.  They  took  notiae  of  lbs  |Mp 
ottliar  eaBcellency  of  onr  law,  especially  wilb 
regard  to  triala  by  jury,  on  which  oecstisnslhs 
wfineeses  ara  examined  aivd^eoss ;  tM  fiMS 
confrsotttg  witnesses  who  contradict  nA 
other,  and  eanfnHy  ebeerving  their  apMaraao^ 
and  tbe  manner  in  whidi  they  givetnsirtfrti» 
moBy,some  light  is  tn  be  coUectsd ;  ud^ 
conrt  aad^wy  nay  in  some  measnrs  be  snaUsi 
to  form  a  jucfgment  upon  a  donbtfni  cssa 

The  observalioo«  gentlemen,  isnadooktsdly 
just,  but  what  I  littk  expedted  to  bare  bcsid 
tram  tbat  quarter.  For,  gemlcfliea»  wbeays* 
Moolleotand  compare  together  the  outisgsM> 
bohaviottr    and  tociforaMS  aiiwiBBdiw  ^ 
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Mcttb,  with  fbecftlm,  sedate,  and  modest  de- 
■leaiioar  of  Cole,  you  will  consider  whether  all 
tbe  weight  which  can  be  hiid  folpon  an  obserta* 
tion  of  that  sort  does  net  lie  entirely  on  tbe 
•Iher  side. 

Another  point  which  hath  been  strongly, 
md  indeed  very  properiv  insisted  npon  by  the 
defendant's  counsel,  is  this :  they  say  it  is  ex- 
tremely improbable,  if  this  person  were  really 
the  sen  of  lady  Althom,  that  my  lady,  who  is 
proved  to  have  lived  two  years  after  the  death 
•f  her  lord,  should  make  no  enquiry  about  him. 

But,  ffentlemen,  if  you  will  compare  the 
timt  of  iord  Altham'a  death  with  tbe  time  of 
kidnaoping  the  bey,  you  will  find,  I  think, 
that  there  ia  very  little,  if  any,  weight  in  this 
•bserration. 

^Lord  Akham  died  in  November,  1727 ;  the 
letter  vsbidk  M*Mollen  swearsshe  oent  to  Mrs. 
Heath,  notifytDe  my  kesd's  death,  (and  whi<di 
Heath  swears  sne  corommncated  to  my  lady) 
bears  date  the  18th  of  that  Hientb  ;  that  letter 
niQst be  some  days  at  least  goin^  to  Bnghiod.  On 
the  3fith  «f  the  March  fmlowing,  the  boy  ap- 
pears from  tlie  Tholsel  book  to  be  indentured 
to  Thomas  Hendry  by  the  name  of  James 
Henaly,  and  on  the  aoth  of  April,  tbe  next 
month,  it  appears  from  Stevenson's  book,  that 
be  passed  over  the  bar  of  Dublin ;  so  that  tak* 
iogthat  to  be  truth,  (which,  I  tbiok,  ia  liable  to 
strong  objectidhs  of  improbability,  >that  M'Mul- 
len  sent  that  letter)  there  will  be  very  little  more 
than  ^we  months  between  lord  Altham*s  death, 
and  tbe  transportation  of  the  bey. 

When  Alice  Bates  appears,  and  gives  you  an 
acooimt  of  her  joking  with  lady  Altfiam  about 
ber  being  with  cliild,  you  are  told  by  the  de- 
tendant's  counsel,  that  this  is  highly  impro* 
boble ;  that  lady  Altbam  was  a  very  haughty 
woman;  that  it  is  incredible  she  should  conde- 
soend  to  avch  famiKaidty  with  a  person  so  much 
ber  inferior. 

Will  it  net  appear  to  you  eonally  improbable 
at  least,  that  thb  haughty  lady  sbouicf  conde- 
accnd  to  receive  visits  once  a  week,  as  M*Mul- 
len  tells  you  she  did,  from  her— the  daughter 
of  an  ale-house  keeper  ? 

It  must  be  allowed  that  my  lady's  living  with 
alderman  King  for  thirteen  or  iburteeo  months, 
coovernng  with  him  about  her  family  aifiiirs, 
and  yet  never  mentioning  to  him  her  son,  does 
primA  facte  carry  with  it  a  great  improbability 
oflier  having  at  that  time  a  lawful  sod. 

But  considering  that  my  lord  had  put  her 
away  upon  a  suspicion  (either  real  or  pretend- 
ed) of  her  virtue,  and  had  aspersed  her  churac- 
ter,  it  might  not  be  so  prudent,  nor  perhaps  so 
pvobaUe,  that  she  should  discourse  with  him, 
or  any  other  person,  upon  the  subject  of  child- 
benring. 

^Sowever,  altowing  this  to  be  improbable — 
trill  it  net  be  equally  improbable,  that  the  care 
•f  communicatiag  eo  material  intelligeiiee  aa 
the  death  uf  lord  Altbam,  should  be  entrusted, 
set  to  this' alderman  Kiog,  or  any  other  person 
0f  some  tolerable  figure  in  this  town,  but  to 
a«eh  ft*weiaaD  as  M*Mullen ?    . 


These,  gendemen,  are  ckoiHBslimces  wbick 

in  my  apprehension  weigh  strongly  against  th9 
credit  of  M^Mullen's  evidence.  But  taking 
that  evidence  to  be  true,  you  will  ooosidery 
whether  tbe  small  distaoee  of  time  between 
lord  Altham^s  death  sod  tbe  transportation, 
doea  not  greatly  lessen  tbe  force  of  this  argup 
ment,  which  has  been  ao  strongly  insisted  upom 
by  the  defendant's  counsel,  especiayy  if  yo« 
add  to  it,  the  circomstaoces  both  of  heakh  and 
fortune,  m  which  lady  Akhan  appeals  to  have 
been  at  this  time. 

And  beie,  gentlemen,  wHl  come  in  very  mm^ 
teriaUyfbryoor^consideralion  the  efvidence  el 
Mrs.  Deborah  Afinesley,  a  near  relation  ef  this 
noMe  family. 

She,  who  bad  before  told  you  that  faer  brother 
frequently  visited  my  lord  at  Kin&e»-«tbnt 
whenever  be  returned  from  thence,  and  when* 
i^rer  my  lord  visiled  at  their  boose,  k  was  their 
•common  practice  to  drink  the  health  of  mj 
lord's  son ;  that  they  all  ooosideted  that  boy  m 
my  lord's  lawful  son,  and  the  futnre'  earl  ef 
Anglesea(so  that  it  is  not  fiict,  as  you  have  bectt 
told,  that  uoae  of  the  relations  of  tjie  famiUr 
ever  heard  of  lady  Altham's  having  a  son ;)  thtt 
lady,  1  say,  tells  you,  that  iqion  the  death  of 
lord  Altbam  she  and  her  sister  made  frequeitf 
enquiries  afler  this  boy :  that  for  some  time 
they  oonld  learn  no  aoeonnt  of  him,  i^nd  at  last 
they  concluded  that  he  was  dead.  Now  if  it 
became  a  general  reputation  that  he  was  .aoi^ 
then,  gentlemen,  though  lady  Altbam  likewise 
might  have  made  frequent  enquiries  after  tbia 
boy  (wm  oomtat  upon  the  evidence  whether 
she  did  or  not,  and  she  might  have  made  aeve* 
raly  not  at  this  day  capable  of  proof,)  and  might 
rebeive  an  acoouiit,  and  give  credit  to  it,  that  he 
was  dead ;  and  this  might  rat  a  stop  to  anjf 
further  enquiry,  consistently  with  lady  Al* 
ibam's  knowledge  of  this  boy 'is  being  her  legi<« 
timate  son. 

These  parts  of  tlie  ease,  independent  of  tht 
other,  which  have  all  been  fully  laid  before  yoti 
by  my  Lord  Chief  Baron,  seem  to  me  to  liavje 
gniX  weight  in  tbem. 

You,  gentlemen,  will  consider  what  strati 
you  will  lay  upon  the  observations  1  have 
thrown  out  to  you,  naA  what  light  may  foe  eal«^ 
lected  from  them. 

There  were  several  other  thin^,  gentlemci^ 
which  I  designed  to  have  mentions  to  you  ; 
but  the  fatigue  which  we  have  all  tmdet^^ooe 
hatk  been  so  very  great,  and  tbe  time  1  have 
had  for  recolleciioii  so  very  short,  that  mj 
thoughts  -are  too  much  dissipated  to  .proceecL 
and  indeed  f  have  already  trespassed  too  much 
upon  your  patience ;  considenng  the  gveaiatr 
tention  which  you  have  all  along  given,  and  the 
careful  notes  you  have  taken  of  tbe  evidenoe^ 
I  shall  therefore  now  conclude  (With  that  whioh 
I  lit  first  set  out  with,  the  kidnapping  and  .the 
prosecution.  I f  the  ease  be  doubtful,  upon  the 
other  partsof  the  evidence  (whefher  it  be  or  not 
you  are  the  proper  judges,)  I  roust  then  leave 
it  to  your  consideration,  whether  tbe  evidence 
of  those  two  extraordioaty  facts  may  net  he 
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cuffioient  to  determine  you  what  verdict  to  give 
upon  this  occasion. 


Mr.  Baron  Dawton,  GenUemen  of  the  jorjr, 
my  Lord  Chief  Baron  and  oiy  brother  IVlonii- 
teoey  have  summed  up  the  evidence,  and  ob- 
served upon  it  in  so  judicious  and  dear  a, man- 
ner, as  makes  any  farther  observations  from 
me  unnecessary  ;  I  shall  therefore  only  require 
your  patience  for  a  few  minutes,  to  shew  you 
DOW  1  would  consider  this  case  if  1  was  upon 
the  jury,  and  my  reasons  for  so  doin^.  There 
«re  such  contradictions  on  both  sides  of  the 
question,  that  it  would  not  be  hard  to  shew, 
that  several  witnesses  on  each  side  are  not  en- 
tirely to  be  credited.  Several  of  the  witnesses 
on  each  side,  not  only  contradict  the  witnesses 
ca  the  other  side,  mit.  also,  in  some  instances, 
ibemaelves,  and  therefore,  independent  of  other 
things  proper  to  be  considered,  one  coold  not 
tell  where  to  settle. .  If  1  was  upon  the  jury,- 
•nd  to  determine  this  question,  I  should  lay 
before  me  and  consider  the  story  as  told  on.eacn 
«ide;  I  should  cousider  how  far  the  story  on 
one  hand,  independent  of  the  witnesses,  ex- 
ceeded the  other  in  point  of  probability :  if  on 
either  hand  tlie  story  told  appeared  extremely 
improbable,  I  should  then  require  from  tliat 
side,  the  stroiig^est  proof  imaginable;  and  that 
because  probability  oug^ht  to  weijirh,  except  it 
be  contradicted  by  testimony  not  to  be  doubled 
of:  and  thei-efore,  if  on  eitljer  side  th«  story 
should  be  extremely  improbable,  and  pix)bahfe 
on  the  other  side,  1  should  give  my  opinion  on 
the  side  of  probability.  How , far  any  thing  of 
this  kind  appears  in  this  case,  will  come  under 
your  consideration. 

This  is  the  longest  trial  ever  known  at  the 
bar,  this  is  the  15th  day  since  the  trial  began ; 
trials  at  bar  are  usually. determined  in  one  day. 
And  the  policy  of  the  law  hath  taken  care  that 
DO  person  sliould  speak  to  the  jury  after  any 
evidence  given  in  court  ^  there  is  no  oocasbn, 
1  am  persuaded, gentlemen,  to  remind  you  that 
any  thing  heard  out  of  court  is  not  to  govern 
you,  you  are  to  be  governed  by  nothing  but  the 
evidence  laid  before  you. 

In  the  first  place,  tlie  first  stage  is  the  time 
of  the  birth.  You  will  take  into  your  consi- 
deration the  number  of  witnesses  and  their  sta- 
tions that  swear  to  that  birth,  and  also  the  num- 
ber and  station  of  the  witnesses  that  swear  in 
direct  contradiction  to  them ;  if  you  cannot  de- 
termine that  question  by  comparing  them  tfge- 
ther^  yon  will  then  have  recourse  to  the  other 
|»art  of  the  testimony,  which  is,  the  reputation 
of  the  country,  and  the  persons  that  visited 
donstantly  at  that  house ;  you  will  consider  the 
probability  or  improbability  that  a  fact  of  this 
Jnnd  could  have  happened,  and  the  people  visit- 
ing not  know  of  it.  This  could  hardly  be  in  a 
family  of  less  cooseqaence  than  my  lord  Al- 
tharnVr,  but  when  you  consider  this  family  and 
the  estate  tha^  waa  to  fall  to  it,  you  will  consi- 
der  if  there  could  be  a  birth,  and  persons  visit- 
ing the  family  not  knowing  of  it.  There  have 
Win  prooli  on  ^e  ope  bMd,  hid  before  you  of 


my  lady's  being  with  eliikl,  and  on  tbe  otlier 
hand  of  her  not  being  with  cliild ;  either  of 
these  parties  may  swear  false;  buttlften  yoo 
mnst  take  into  your  consideration,  if  they  that 
swear  she  had  a  child  swear  truth,  whether  it 
could  be  possible  that  that  could  be  l^pt  a 
secret.  There  was  nut  any  interest  or  reaanii 
that  it  should  be  kept  a  secret.  If  it  was  not 
industriously  kept  secret,  how  comes  it  that  all 
those  (lersons  that  visited  there  should  never 
have  heard  of  a  child  ? 

To  go  to  positive  testimony,  Laffan  swean 
positively  the  child  was  presented  to  aeversl 
gentlemen  and  ladies,  and  often  to  Mrs.  Lam- 
bert. M  rs.  Lambert  swears  positively  tbe  chiU 
never  was  shewn  to  her.  Which  is  to  be  cre- 
dited P  There  are  several  circumstanoefl  yon 
will  take  into  your  consideratieo,  ooDceraing 
the  probability  or  improbability  of  tbe  birth  « 
this  child,  .whether  tbe  preparatiooa  for  my 
lady's  lying-in  were  suitable  to  tier  rankf 
whether  Dunmaioe,  a  small  village,  disCaat 
from  any  assistance  necessary  on  sodi  an  oc* 
casion,  was  a  proper  place  ?  whether  my  lady 
Altham  would  be  easily  brought  to  lye-in  m 
the  counlry,  especially  of  her  first  child? 
These  are  considerations  worthy  your  atten- 
tion. There  have  been  many  genttemen  who 
gave  evidence  to  there  not  having  been -a  cbild; 
iiiey  swear  not  only  that  tliey  never  saw,  b«it 
that  they  never  heard  of  a  child .  I  wonH  enter 
critically  into  every  particular  period  of  time 
sworn  to  by  tbem ;  but  if  in  three  years  these 

Krsons  were  three  or  four  times  n-pieoe  at 
nnmaine,  and  they  swear  truth,  it  will  be  «f 
weight  in  the  question  whether  there  warn  a 
child  or  not.    For  admitting  colonel  Falliser 
and  tbe  other  witnesses  to  be  there  four  timm 
a*y  ear,  you  are  the  judges  whether  it  is  pmba- 
ble  that  there  was  a  chil<it  there,  and  onknown 
to  thenk    The  separation  isagreed  on  all  banda 
to  have  been  in  the  year  1716,  and  aoroe  bole 
time  after  that,  tbe  cbil^  was  brought  borne  to 
my  lord  Akham's  house.    Dyer  swears  Ibo 
child  was  not  brought  to  Duomaiue  in  bis 
time ;   but  the  witnesses  for  the  plaintiff  my, 
either  from  the  sejiaration,  or  soon  after ;  and 
that  the  child  continued  in  the  house  with  lord 
Altham  till  about  the  year  17^.      Yoa  am  %a 
observe,  that   my  lord  lel't  Dunmaioe   nbaot 
summer  1717 ;  the  separation  wu  in  Febroaiy 
1716-17,  and  lord  Althaqa  came  op  to  pariia- 
ment,  and  after  that  went  to  Kionea;  tbe  par- 
liament sat  down  the  37th  of  Angost  1717 ; 
tlien  you  will  consider  what  has  been  swum  to 
of  my  lord's  behaviour  to  this  child  all  tbai 
time.    During  this  period  of  time  at  Kinnm, 
Carrickduffe,    Crom-lane   and    Frapper-laa^ 
there  are  many  witnesses  on  both  sides  thst 
give  a  most  contrary  testimony  to'one  aoelfter  ; 
thera  are  witnesses  on  both  aides,  that  f  cstt- 
not  my  how  to  disbelieve,  them  are  naay  oC 
them  that  I  cannot  disbelieve,  who  awear  to  hia 
being  trmted  as  a  legitimate  son  ;  tbem  or* 
many  of  tbem  whom  I  also  cannet  disbelieve* 
who  give  a  contnrv  testimony,  and  my  that ' 

was  trmted  u  aa  iUegit  mtto  mo}  Md 
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Barman,  Dr.  MedliooU  aod  colonel  Wa]l  gave 
an  account  of  my  lord's  manner  of  calling  him 
hia  bastard  son.    And  in  my  apprehension,  if 
the  witnesses  deserve  credit,  my  lord  Altbaro 
did  during  that  time  treM  him  to  some  persons 
as  bis  lawfnl  son,  and  to  others,  as  his  illegiti- 
mate son.    Yon  will  consider  the  temper  and 
disposition  of  lord  Altham,  and  the  circum- 
stances he  was  in ;   he  was  a  man  not  of  pra- 
dence,  either  as  to  the  management  of  his  for* 
tone'Or  family ;  yon  #ill  please  to  consider  in 
what  manner  to  aoconnt  ror  this  behavionr  of 
his ;  whether  there  mav,  or  may  not  be  any 
rtason  fn  treating  an  iitegitimate  son  in  some 
companies  as  a  legitimate  son,  and  whether 
there  may  be,  at  any  time,  any  reason  for 
treating  a  leijfitimate*  as  an  illegitimate  one.    A 
nan  comes  into  the  country  where,  he  was  not 
known,  beibre,  and  has  a  child  that  he  had 
not  by  hia  wife ;    perhaps  he  may  have  reason 
for  treating  him  as  a  Intimate  son.    A  man 
ma^  carry  an  illegitimate  child  abroad,  and 
Tisil  with  him  in  the  neighbourhood,  and  pass 
him  for  hia  legitimate  child;  for  perhaps  he 
might  be  glad  mat  that  person  whom  he  visited, 
should  not  know  him  to  be  a  bastard ;  but  a 
man  can  have  no  reason  in  my  apprehension^ 
ibr  treating  a  lawful  son  as  an  unlawful  one. 
Then  you  will  consider  the  several  schools  the 
child  was  put  to  by  lord  Altham ;  you  will  con- 
aider  whether  these  schools  were  fit  schools 
Ibr  my  lord,  even  in  indigent  drcumstances, 
to  put  bis  faiwful  son  to.    You  will  consider 
the  consequence  of    my  lord's  being  under 
the  inflneoceofM iss  Gregory ;  the  consequence 
was,  that  this  unhappy  child  was  thrown  aban- 
doned to  the  world  at  not  ten  years  old:  here 
E»o  will  consider  whether  a  treatment  of  that 
nd  bespeaks  him  to  be  his  legitimate  or  ille- 
gitimate  son :   had  he  been  a  legitimate  son, 
sorely  my  lord  Altham  must  have  bad  reflec- 
Im-eDoogb  to  have  considered  what  a  disho- 
nourable tMon  he  was  doing '  publicly .    On 
the  other  hand,  you  will  consider  tbst  the  in- 
fluence of  Miss  Gregory  might -well  be  carried 
to  make  him  doubt  whether  this  child  was 
his ornot, ifthe  child  was  by  an  improper  wo- 
man.   In  the  next  place  you  will  consider  the 
Atnation  and  behaviour  of  the  mother,  that  is 
the  tender  sex,  and  their  tenderness  to  their 
children  ia  hardlv  to  be  gvit  the  better  of  at  any 
rate.    Lad^  Altham  was  three  years  in  Ross, 
and  there  is  but  one  testimony  of  her  seeing 
him  then,  and  that  is  the  man  that  swears  he 
inade  him  shoes.     From  this  she  comes  to 
Dublin,  and  Kves  near  my  lord  at  the  time  this 
child  is  with  him  ;   it  seems  a  Uttle  odd  that 
abe  made  no  attempt  to  have  this  child  brought 
to  her  but  bv  Catherine  O  Neile  ;  and  I  submit 
it  to  you,  bow  far  what  she  says  can  have 
weight;  fhr  she  says,  that  malady  declared 
•he  would  be  glad  to  see  the  child,  but  she  was 
tfraid  the  servant  that  brought  him  would  lose 
hb  bread.    Can  such  a  thing  as  that  be  put  in 
competition  with  the  tenderness  of  a  niotber  for 
ftchitd  ?  That,  gentlemen,  is  for  your  considera- 
"<Mi.     Why  then,  gentlemen,  my  kdy  comes 
VOL,  XVII.      ^  ^ 


to  the  house  of  alderman  King,  and  be  tells  you, 
that  for  13  or  14  months  she  frequently  spoke' 
to  him  of  her  family  affairs,  yet  never  mentions 
she  had  a  child ^  It  seems  very  strange;  a 
woman,  where  she  fancies  herself  injured,  is 
mighty  apt  to  tell  the  injuries  done  her  to  every 
body,  and  to  aggravate  her  distress  by  saying 
she  was  deprived  of  the  comfort  of  seeing  her 
child.  This  was  not  to  be  entrusted  to  alders 
man  King,  but  communicated  to  Mra.  Hodgers, 
whom  she  had  never  aeen  but  once ;  you  will 
consider  this,  gentlemen.  In  the  year  17S7 
my  lord  died,  and  there  can  he  no  doubt  but 
my  lady  knew  it ;  there  is  not  any  proof  of  her 
having  made  any  enquiry  af^  the  child :  it  is 
true,  my  Mv  might  have  made  the  enquiry' 
after  the  child,  and  it  mi^ht  have  proved, inef- 
fectual, because  of  his  bemg  transported  so  soon* 
aAer;  butof  this  there  is  no  evidence;  btahuw 
comes  it  she  did  not  make  the  enquiry,  aspe* 
cially  where  her  own  mterest  was  to  gnide  her 
in  that  case  P  And  .yet  here  is  the  force  of  the 
mother  and  interest  joined  together,  and  they 
work  nothing  on  my  ladjy  Altham.  Yon  will 
consider  that  the  estate  ofthis  family,  on  failure 
of  issue,  being  to  go  to  Arthur,  late  lord  Angle- 
sea,  it  ras  the  interest  of  the  mother  to  have 
made  a  strict  enqnirv  after  him  ;  and  yet  thera 
ia  a  witness  for  the  defendant,  William  Napper, 
who  tells  you,  that  he  had  a  letter  of  attor- 
ney from  lord  Aoglesea  to  take  possession  of 
the  Ross  estate  ;  .and  by  virtue  tnereof  made 
numbers  of  minutes  to  several  tenants,  and  no 
objection  he  ever  beard  made,  that  lord  Altham 
ever  had  a  son.  That,  gentlemen,  seems  a  Uttle 
extraordinary. 

The  next  thing  that  offers,  and  the  strong 
of  the  case  for  the  plaintiff  is,  the  transportation 
of  him,  and  the  directions  the  defendant  gave 
to  Mr.  Qifiard  for  the  prosecution  of  him  after 
his  return  into  En^nd.  You  will  consider,  as 
to  the  transportation,  whether  the  defendant 
waa  the  occasion  of  it,  or  not?  If  you  should 
be  of  opinion  he  was,  you  will  consider  how  far 
that  will  have  an  effect  upon  you.  He  claimed 
to  be  the  lawful  son  of  lord  Altham ;  you  will 
consider  whether  that  miffht  have  been  an  in* 
ducement.  If  von  aheuki  be  of  opinion  that 
the  story  on  each  hand  ^carries  an  e^ual  degree 
of  probability ;  this  of  the  transpoctauon  abould, 
in  my  apprehension,  add  great  weij^t  tto  the 
case  of  the  plaintiff :  If,  on  the  other  band,  y  oa 
should  not  think  them  equally  probable^  you 
wi|l  consider  how  far  the  transportation  will 
make  you  give  credit  to  a  fact  you  ahould 
otherwise  think  improbable.  The  same  may 
be  said  in  respect  of  the  attempt  in  England,  in 
rdation  to  the  prosecution  of  him  there.  1  have 
mentioned  before,  that  several  of  tlie  witnesses 
on  both  sides  cannot  be  very  well  depended  - 
upon ;  and  tfa<»efore  I  think  the'lirobability  or 
improbability  ef  the  thing  may  be  of  great 
weight  in  determining  the  present  Question. 

Then  Mr.  Caldwell,  attorney  for  the  phintifft 
delivered  to  the  jury  the  issue  which  they  were 
to  try.    Afterwards  the  jury  withdrew  into  ih^ 
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jarj-roooo,  and  in  aboat  two  hours  time  tb^ 
brought  in  tbeir  rerdict. 

Clerk  cf  the  Pleas,  Cryer,  make  procla- 
mation. 

Cryer.    Hear  ye,  hear  ye,  &c. 

Clerk  of  the  Fleas,  Genilemeo,  which  do 
you  find,  Ibr  the  plaintiff  or  the  defendant  ? 

Sir  Thomat  Ta^lor^  Foreman.  We  find  for 
the  plaintiff,  with  6d,  damages,  and  6d,  costs. 

Counsel  for  the  Plaintiff.  My  lords,  I  pray 
judgment  on  behalf  of  the  plaintiff,  on  readmg 
this  Teniict,  and  that  it  may  be  recorded. 

Clerk  of  the  Pleas  reads  the  verdict 

Mr.  Lee,  of  Counsel  for  the  DefendmU,  My 
lordti  I  hope  your  lordahips  will  not  now  ffive 
judgment,  for  I  humbly  oonoeiTe  the  plaintiff'ji 
declaration  is  bad,  and  that  he  can't  have  judg- 
ment ^and  he  offered  fome  matter  in  law  m  ar- 
rest ot  the  judgment.] 

Court,  Gentlemen,  we  will  adjooni  to  nine 
o'oloek  to-morrew  morning. 

The  Cryer  accordingly  adjourns  the  Court. 

Saturday  Morning. 

Counnl  for  the  Plaintiff.  My  lords,  we 
pray  judgment  in  behalf  of  the  plaintiff  on  this 
verdict. 

Court.    Take  judgment. 

Counul  for  the  Defendant,    I  pray  this 
Writ  of  Error  may  be  received. 
.  Court.    JiUow  the  Writ  of  Error. 


A  Report  of  this  Trial  is  insoied  in  vol.  14, 
pp.  25.  87,  141.  206  255.  316.  373. 431.  537. 
^99.  of  tlie  Gentleman's  Magasine;  and  in  vol. 
13,  pp.  93.  204.  306.  332.  of  the  same  work  I 
find  the  following  particulars  relating  to  Mr. 
Aonesley : 

**  From  the  Mbmoirs  of  an  unfortu- 
nate YOUNG   Nobleman    returned 

,         BJIOM  A  THIRTEEN  YbaRS  SlaVERY  IN 

America,  where  he  had  been  sent 
BY  the  wicked  Contrivances  of  his 
CRUEL  Uncle. 

'^  The  first  40  pages  relate  to  the  noble  pa- 
rents of  this  abandoned  ciiild,  whose  life,  it 
se/emsy  w^  an  obstruction  to  the  (j^raut  of  some 
leases,  which  the  extravagance  of  the  baron  his 
father  made  necessary.  He  was  therefore  re- 
mofed  from  a  public,  .to  a  very  obscure  school, 
f  nd  letters  were  writren  to  corroborate  a  report 
of  his  death,  a|id  of  that  of  the  baroness,  who 
bad  been  forced  to  retire  for  subsisteoce, 
to  the  duke  her  father  in  another  kinffdom. 
AOter  which,  the  relation  says,  that  the  baron 
her  bfisband  married  a  wooiap  who  (lappened. 
a/nidst  the  vwety  he  had  tried^.to  please  and 


**  On  bis  father's  ceasing  Jo  pavforhiiboahl 
at  school,  this  youn^  nobleman  began  to  fed 
his  misfortunes.    His  clothes  grew  ragged  and 
too  tittle  for  him,  his  fare  coarse  and  scaatj,  so 
recreations  allowed,  never  looked  upon  but  willi 
frowns,  nor  spoke  to  but  with  reproaches,  ooo- 
tinually    reprimaoded,  oAen  cruelly  be^ 
sometimes  bai^ly  for  not  doinffwhat  nooe  took 
the  pains  to  instruct  him  in.    nhile  othen  of 
his  age  were  at  tbeir  school  exercises,  be  was 
employed  either  in  drawing  water,  deaoiBf 
knives,  or  some  servile  office.    Thus  be  oooti- 
nued  for  more  than  two  years,  when  growing 
more  sensible  of  his  ill  usage,  he  began  to  niir- 
mur,  but  was  told  that  he  was  kept  only  oa  cha- 
rity, and  if  he  liked  not  that  way  oflifi^be 
might  seek  a  better :  the  poor  innocent,  tbid^ 
ing  he  could  not  fare  worse,  without  dotbei, 
mone^,  or  the  least  hint  etven  him  where  Is 
find  his  father,  turned  his  Mck  upon  tbatsoeM 
of  woe,  travelled  without  knowing  where  to  is 
till  he  came  to  a  small  village.    His  teo£r 
limbs  being  much  fatigued,  for  he  wfi  hat 
turned  of  ten  years  ohl,  he  tat  down  at  a  dav 
and  wept  bitterly  for  want  of  food;  a  gaodaU 
woman  relieved  hin^  with  ^me  bread,  meat  and 
butter-milk,  which  enabled  him  to  pursus  Ua 
journey,  till  he  arrived  i^t  the  capiw.    Hera 
friendless  and  hungiy  be  fell  again  uta  teaiii 
which  not  availing  nioi,  be  waf  objiged  tohag» 
and'^by  his  modest  deportmept  obtained  aaoM 
relief,  and  at  night  took  up  his  loi^ging  in  a 
church  porch.    Next  morning,  raooUmiy  that 
his  school -master  (alEed  of  writing  to  h«  la- 
ther in  this  dly,  he  went  frotn  one  straettl 
another,  eoquinng  for  the  baron.    At  kogth 
was  informed  that  bb  lordship  had  retired  finMi 
town  some  time,  none  knew  whitheri  on  i0- 
count  of  his  debts.    Our  noble  waaderar,  ■•« 
without  hope,  hunger  presnqg,  and  some  ehar« 
lish  people  threatening  him  with  the  boose  of 
correction  for  asking  relief,  be  took  to  ruanim 
of  errands,  and  procured  a  mean  subsialaBO^ 
^fler  the  manner  of  other  poor  boys.    It  hap* 
pened  one  day,  some  boys  M\  upeuhimsM 
beat  him  severely,  calling  him  dog  and  aoooih 
drel,  words  he  could  less  hear  than  the  Uevij 
he  auswered,  They  lied,-4ie  was  better  iha^ 
the  best  of  them,-«^his  fdther  was  a  lord,  sad 
he  should  be  a  lord  when  a  man.*-AiWr  thii 
he  was  in  derision  called  my  lord,  which  thi 
mistress  of  a  house  hearing,  called  bimi  tiM 
seeing  he  had  no  deformity  to  deserve  the  titlSi 
as  vulgarly  given,  Tell  me,  says  she,  whv  thej 
call  you  ony  lord.  Madam,  replied  be,  I  shall  m 
^  lord  when  my  father  dies.  Ay  !  said  she,  vhf 
is  your  lather  f — ^The  harou  of  A—  and  09 

mother  is  the  baroness  of  A ,  but  aba  haa 

left  the  kingdom,  and  they  aay  I  shall  oeftf 
see  her  again. **-W ho  tells  you  all  thiaM 
know  it  very  well,  1  lived  in  a  great  houss  aas^ 
find  hfKl  a  footman,  and  then  waa  carried  IB  I 
great  school  and  was  reekenod  tb«(  bead  hav 
there,  and  had  the  finest  olofiths :  aftcrwardai 
was  carried  to  another  echool,  and  there  thaf 
aliused  meandly,  hecanae  they  saidi  my  father 
would  not:pay  for  nie«*-Why  do  yoroolgv^ 
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your  fatlietr  f— I  donU  know  where  to  find  hinii 
answered 'the  poor  innocent,  and  borst  into 
tears. — ^I>o  you  think  you  should  know  him  ? 
^^•Yea,  rery  well,  though  it  is  a  great  while 
since  1  liisw  him,  but  I  remember  he  used  to 
come  in  a  coach  and  six  to  see  me,  when  I 
liTed  at  the  great  school.  Moved  at  this  ac- 
count, but  willing  to  examine  him  more  strict- 
ly, she  said,  You  are  a  lying  boy,  for  that  lord's 
son  is  dead.  He  replied,  Indeed  I  tell  the 
truth,  I  neyer  was  sick,  but  ouce  when  1  had  a 
fall  and  cut  my  head,  and  here  is  the  mark, 
putting  his  hair  aside,  and  my  father  was  very 
angry  with  those  who  bad  the  care  of  me. 
The  woman,  who  kept  an  eating-house,  to 
which  his  father  sometimes  came,  having 
heard  that  his  son  andWir  was  dead,  felt  no 
little  surprize  to  see  the  child  reduced  to  so 
miserable  a  condition.  She  knew  enough  of 
the  extravagance  and  necessities  of  the  father, 
and  that  certain  leases  on  which  money  was 
raised,  could  not  be  granted  while  this  son  was 
publicly  known  to  be  alive  :  and  not  doubting^ 
his  innocent  assertions,  gave  him  not  only  food 
bu)  clothes,  and  promised  to  write  to  his  father. 

'*  In  the  mean  time  his  uncle  came  to  the 
bouse,  and  the  eood  woman  told  him  what  she 
.had  beard  and  done.  He  said,  it  was  an  im- 
position :  for  his  nephew  was  dead  :  I  mean 
the  boy  that  was  called  my  brother's  son  ;  for 
though  bis  lady  had  a  child,  he  was  not  the 
father.  I  can  say  nothing  to  such  a  distinc- 
tion, replied  the  woman,  but  as  he  was  born  in 
wedlock  he  must  be  the  heir,  and  ought  to  be 
educated  in  an  agreeable  manner. 

"  The  uncle  desired  to  see  him,  who,  being 
new  clothed,  and  having  beautiful  hair,  came 
in  with  aD  engaging  mien,  and  most  respectful 
behaviour  to  his  benefactress,  as  well  as  to  the 
gentleman,  as  be  appeared  to  be  of  distinction, 
who^  instead  of  being  moved  with  compassion, 
ttemly  cried  out.  What  name  is  this  you  take 
upon  you? — t  take  none  upon  me,  Sir,  but 
what  1  brought  mto  the  world  with  me,  and 
was  always  called  by.    Nobody  will  say  but  I 

am  the  son  of  the  baron  of  A ,  By  whom  ? 

demanded  the  gentleman.^— By  bis  wife  the 

baroness  of  A ,  renlied  the  other  with  more 

resolution  than  could  be  expected. — ^Theh  you 
are  a  bastard,  cried  the  uncle,  for  your  mother 

was  a .  If  1  was  a  man,  you  should  not  use 

my  mother  or  me  thus,  whoever  you  are,  said 
the  child  with  tears  in  his  eyes^  which  moved 
the  woman  of  the  house  to  intercede  for  milder 
treatment. 

<*  The  child  said  at  last  he  knew  the  gentle- 
man w&s  bis  uncle,  for  he  came  once  with  his 
fiuher  to  see  him  at  school,  but  the  good  lincle 
replied,  he  knew  nothing  of  it,  and  went  out  of 
the  room,  the  woman  followed,  and  entreated 
him  to  consider  his  nephew,  and  not  refuse  him 
a  proper  education.  He  promised  to  speak  to 
bis  brother,  but  desired  her  to  keep  the  affair 
private.  He  was  indeed  as  good  as  his  word, 
informed  his  brother  of  the  condition  his  nephew 
Was  in,  but  observed  further,  that  although 
Mme  cdre  should  be  taken  of  bis  education,  it 


would  be  of  ill  consequence,  on  account  of  tho 
leases,  were  he  known  to  be  alive,  before  the 
baron's  decease.  He  therefoj-e  advised  St. 
Omers,  or  some  place  beyond  sea,  where  he 
might  be  trained  up  at  a  small  expence.  The 
baron  readily  approved  this  advice,  and  gave 
his  brother  money  to  reimburse  the  woman, 
and  for  further  expences.-  The  uncle  took  the 
conduct  of  the  whole  affair  upon  himself.  The 
first  stej^  he  made  was  to  agree  with  the  master 
of  a  ship  bound  for  Pensylvania,  for  a  sum  of 
money  paid  down  to  transport  a  boy  thither, 
and  sell  him  to  the  fairest  bidder.  To  palliate 
the  villainy  he  told  the  captain,  the  boy  waa 
the  natural  son  of  a  person  If  condition,  but 
had  vilely  behaved,  and  as  he  deserved  no  re- 
gard on  that  score,  his  friends  were  loth  to 
Buflbr  disgrace  by  him,  therefore  chose  to  send 
him  out  of  the  way  of  temptation.  Then  he 
returns  to  the  woman,  tells  her  the  boy  was  to 
embark  forthwith  for  St.  Omers,  and  takes  hioi 
away  with  hi'm :  mean  time  the  vessel  not 
being  ready  to  sail,  he  lod|^  him  in  a  private 
house,  at  his  devotion,  where  the  boy  was  kept 
concealed  till  things  were  ready  for  his  em- 
barkation. Soon  after  the  baron  was  taken  ill 
and  died.  The  worthy  uncle  immediately  took 
upon  him  ttie  title  of  baron,  with  the  estate  ap- 
pendant on  it:  the  baron's  sudden  death  it 
supposed  to  be  the  cause  why  he  made  no  de- 
claration in  behalf  of  his  son,  on  his  death-bed« 
Meanwhile  the  unhappy  youth,  now  real  baron, 
was  kept  too  close  a  prisoner  to  hear  one  word 
about  it.  Being  told  by  his  uncle  that  nothing 
should  be  wanting  to  retrieve  the  time  he  had 
lost,  the  hopes  of  future  accomplishments  gave 
him  new  life,  he  went  on  board  the  ship,  and 
was  easy  and  gay,  till  a  storm  arising,  ruffled 
the  pleasing  prospect  and  filled  his  bead  with 
all  the  usual  terrors  that  attend  it. 

<*  The  fears  of  death  no  doubt  had  such  an  ef- 
fect on  our  young  voyager,  that  though  ig* 
norant  as  yet  of  his  misfortunes,  he  heartily 
wished  himself  on  land.  Alas,  he  little  ima- 
gined the  severity  of  his  fate  was  yet  to  come ! 

*<  The  violence  of  the  storm,  which  had  lasted 
three  hours,  being  abated,  a  cloth  was  spread 
in  the  captain's  cabbin,  our  young  baron  was 
going  to  place  himself  at  the  table,  when  one 
of  the  sailors  checked  him  with — "  Hold, 
youngster,  do  you  think  you  are  to  be  mess- 
mate with  the  captain?"  This  sea  jest,  se- 
conded by  the  loud  mirth  of  two  cabbin  boys 
who  attended,  a  little  disconcerted  our  un- 
happy young  nobleman.  The  captain  saved 
him  the  trouble  of  a  reply  by  saying  :  **  The 
boy  will  not  chose  the  worst  company  I  find, 
were  he  left  to  himself,  but  be  will  know 
his  distance  better  hereafter:"  This  sarcasm 
plunged  him  into  a  sik'ot  confusing,  during 
which  he  had  the  mortification  to  see  the  cap- 
tain dine  elegantly  ;  after  which  he  had  his  al- 
lowance of  salt  beef  and  pease  given  him  in  so 
coarse  a  manner,  as  might  have  acquainted  him 
what  he  had  to  apprehend.  He  began  to 
mutter,  that  he  thought  himself  ill  used,  and 
would  acquaint  the  baron  his  father  with  it, 
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which  naturally  raising  the  curiosity  of  the 
sailors,  the  captain  in  his  own  vindication  re* 
lated  the  story  as  he  bad  it  from  the  kind  uncle, 
b^  which  the  voung  haron  being  fully  apprized 
of  his  cruel  destiny,  It  produced  so  Fisible  a 
despair,  that  the  captain  thought  himself  obliged 
to  conGne  him  to  the  hold.  But  be  mistook 
the  remedy  ;  the  youngster's  generous  spirit 
was  not  to  he  tamed  by  ill  usage.  A  disdainful 
snifenness  succeeded :  he  obstinately  refused  all 
sustenance  though  pressed  to  receive  it  by 
heating,  or  swallow  it  by  force.  Arguments, 
menaces,  and  stripes  were  equally  vam.  The 
captain  saw  a  necessity  of  changing  his  me- 
thod, for  his  own  interest.  He  sent  for  him 
into  his  cabbin,  apologized  for  the  ill  treatment 
he  had  received,  as  done  without  his  warrant 
or  privity,  and  assured  him,  when  they  reached 
the  Indian  continent,  he  would  employ  his 
good  offices  to  place  him  to  his  liking,  with 
other  argumenta^  to  reconcile  him  to  his  cap- 
tivity. But  all  that  was  urged  bad  no  effect 
on  the  young  baron,  till  promised  bis  case 
should  be  represented  to  his  father.  This  as- 
surance reconciled  him  to  life,  and  the  captain 
using  bimitindly,  to  fit  him  for  the  market  be 
designed,  our  young  exile  landed  well  in 
Pennsvlvaoia. 

*'  Here  the  captain  repeating  his  former  as- 
surances, he  was  sold  to  a  rich  planter  in  New- 
castle county,  called  Drummond,  who  imme- 
diately took  biro  homei  and  entered  him  in  the 
number  of  his  slaves. 

**  A  new  world  now  opened  to  him,  and  being 
set  to  the  felling  of  timber,  a  work  no  way  pro- 
portioned to  his  strength,  he  did  it  soaukwardly, 
that  he  was  severely  corrected.  Drummond  was 
a  hard  inexorable  master  who,  like  too  many  of 
the  planters,  consider  their  slaves  or  servants 
as  a  different  species  and  use  them  accordingly. 
Our  American  planters  are  not  famous  for  hu- 
manity, being  often  persons  of  no  education, 
sud  having  been  formerly  slaves  themselves, 
they  cevenge  the  ill  usage  they  received,  on 
those  who  fall  into  their  hands.  The  condition 
of  European  servants  in  that  climate  is  very 
wretched,  their  work  is  bard,  and  for  the  most 
part  abroad,  exposed  to  an  unwholesome  air, 
their  diet  coarse,  being  either  Poul  or  bread 
made  of  Indian  corn,  or  homine  or  mush, 
which  is  meal  of  the  same  kind  moistened  with 
the  fat  of  liaoon  ;  ( and  their  drink,  water 
sweetened  with  a  little  ginger  and  molasses. 
Our  younff  captive  began  to  sink  under  his  ca- 
laiuitv,  when  he  met  with  a  comfortress  in  a 
female  slave  of  near  sixty,  who  had  been  per- 
fidiously trepanned  by  a  wicked  husband,  and 
sold  to  Pennsylvania.  As  she  dressed  the  food 
fur  the  slaves  aiul  carried  it  out  to  the  field  to 
them,  she  soon  took  no^ce  of  him,  and  her  pity 
increased  on  hearing  a  story  that  so  nearly  re- 
sembled her  own.  She  had  a  good  education 
and  was  not  unacquainted  with  history,  so  that 
her  conversation  afforded  the  young  baron 
U»tli  consolation  and  instruction.  She  some- 
times wrote  short  pieces  of  instructive  history, 
on  bits  of  paper  which  she  left  with  him  in  the 


Zjectmefa  between  J.  Anmedeyt  eiq.    [1448 

field,  and  to  look  over  these  he  fnhea  neglected 
his  labour,  regardless  of  the  blows,  lie  koew  be 
was  to  suffer,  so  eager  be  was  to  improve  bis 
mind.  He  regarded  this  slave  as  his  UMitber, 
and  was  treated  by  her  as  a  favourite  child,  bat 
in  four  years  she  died,  and  left  him  in  the 
deepest  affliction  for  her  loss,  Uia  maalct'a 
continued  ill  usage,  and  the  innate  averaioo  be 
had  to  slavery,  at  last  determined  him  to  en- 
deavour lo  make  hb  escape.  Yet  he  kept  this 
resolution  to  himself,  having  little  inclioalioo  to 
converse  with  his  fellow  slaves,  whoee  maoaen 
were  no  way  conformable  to  bis  own.  How- 
ever one  of  them  who  entertained  the  same  de- 
sign, observing  his  melancholy,  broke  his  ia> 
tention  to  him,  and  informed  him  tliat  hearing 
a  ship  was  ready  to  aail  from  Dover  (a  ocigb- 
bouring  port)  to  England,  he  resolved  to  lake 
that  opportunity  and  invited  him  to  partake  Us 
flight.  The  young  baron,  after  some  qoeitiiNM, 
agreed  to  the  proposal,  and  went  early  to  bed,  in 
order  by  day-lreak  to  put  tbeir  project  in  cae- 
cution.  But  what  was  his  surprise  on  awak- 
ing, contrary  to  custom,  to  find  tbe  day  ad- 
vanced, and  the  family  in  confusion.  Tbe 
other  slave,  Jacob,  had  robbed  bis  master  and 
fled  with  the  booty.  MeaMngen  were  dis- 
patched in  pursuit  of  him  every  way.  Hoit  did 
tfaeyoungtMron  bless  his  good  fortune,  thai  bad 
saved  him  from  sach  a  danger,  as  beiw  an  in- 
nocent accomplice  in  Jacob's  villainy !  He  sbnd- 
dered  at  the  guilt  he  might  have  contracted  by 
partaking  hia  flight  Jacob  bad  not  gone  fl 
miles  when  he  was  retaken  with  bis  master's 
effects,  and  brought  back  to  receive  the  puaisb- 
ment  be  deserved,  af\er  which  Drummond  sold 
him  to  a  planter  at  Pbiladelpbia,  as  fenring  be 
might  take  bis  revenge  for  what  be  bad  sof- 
fered. 

"  The  young  baron  was  now  seventeen,  and 
had  passed  five  years  of  the  servitude,  for 
which  he  was  sold,  when  weary  of  tbe  sevcrihr 
of  his  condition,  in  a  sullen  fit  or  despair  be  left 
the  house  of  Drummond,  resolved  lo  snffier 
death,  rather  than  be  brought  back.  Thos 
armed  with  a  hedging  bill,  he  set  out  without 
knowing  his  course,  wid  as  he  was  active  and 
nimble,  had  got  some  miles  before  he  was 
miawd.  Immediate  pursuit  was  made  after 
him,  but  to  no  purpose.  Three  days  be  wan- 
dered in  the  woods,  and  having  but  tittle  non- 
rishmeut,  grew  faint,  when  be  spied  a  river 
which  he  took  for  the  Dels  war,  but  was  indeed 
the  Sasquahana,  which  parts P^naylvania from 
the  Iroquois  nations.  He  abo  saw  a  town  at 
some  distance,  but  not  cartasr  to  venture  near 
the  shore,  he  lay  down  at  Sie  foot  of  a  tree, 
when  fortune  brought  him  a  present  relief  to 
plunge  him  in  new  distresses. 

"  It  was  now  twilight,  when  be  beard  tbs 
trampling  of  horses  on  full  0illop,  advanciiy 
towards  bim,  and  lifting  up  hia  eyes  from  his 
covert,  perceived  two  men  well  mounted ;  ana 
of  whom  had  a  woman  behind  and  tbe  other  a 
portmanteau.  As  these  did  not  seem  to  be  par* 
suers,  his  courage  revived  on  bearing  the  nrs- 
moat  say  to  the  woman  behind  him,  **  Com^ 
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IB  J  dear,  it  is  time  to  take  some  refreshmeDt, 
and  this  is  a  coDveDicnt  place."  With  that  he 
alighted,  helped  her  off,  and  his  attendaot  fas- 
tening the  horse  to  a  tree,  took  some  meat  oat 
of  one  of  bis  bags,  and  spread  it  on  the  grass, 
with  a  bottle  of  wine,  and  they  all  sat  down  to 
the  refreshment,  which  our  young  baron  would 
wiUingl;^  have  partook,  if  he  durst.  However, 
in  peeping  at  them,  he  made  a  neise,  that 
alarmed  the  servant,  who  starting  up  saw  him, 
and  cried  to  his  master  the^  were  betrayed,  at 
the  same  time  striking  at  him  with  his  drawn 
cutlass.  He  kneeling  protested  his  innocence, 
and  after  repeating  his  story  prevailed  on  the 
master  to  pity  his  misfortunes.  They  now  in- 
vited hhn  to  share  their  repast,  which  he 
thankfully  accepted,  after  which  they  told  him 
they  were  going  to  Apoquenimink  to  embark 
for  Holland,  and  would  procure  him  a  passage 
with  them.  This  happy  news  made  him  forg^et 
all  he  bad  suffered,  and  gave  him  new  ppirits 
lor  his  journey.  They  remounted,  and  he 
followed  on  foot ;  but  they  had  not  gone  far 
through  the  woods,  when  they  saw  by  the 
horses  and  lights  behind  them,  they  were  pur- 
sued. The  lady  gave  all  the  signs  of  tlie  ut- 
most  coosternatiOD.  "  It  is  he,  it  is  he  him- 
self, she  crieil,  we  are  lost  for  ever."  The  ap- 
proach of  the  pursuers  gave  no  time  for  deli- 
beration. The  lady  jumped  off,  anil  hid  her- 
self amongst  the  trees.  The  gentleman  and 
his  servant  drew,  and  the  baron  with  his 
hedge  bill,  in  gratitude  thought  himself  oound 
to  assist  the  weakest  side,  but  the  combat 
was  unequal,  and  they  were  surrounded  and, 
taken  prisoners.  The  lady,  who  had  fainted, 
qnderwentthe  same  fate,  and  in  this  manner 
thev  were  conducted  that  night  to  a  village, 
and  tlje  next  day  lodged  separately  in  Chester 
gaol. 

**  It  was  here,  too  late,  the  young  baron  was 
informed  that  the  lady  was  the  daughter  of  a 
rich  merchant,  who  having  an  inclination  for  a 
young  man  beneath  her  rank,  was  bv  her 
father  forced  to  marry  against  her  will;  but 
still  keeping  company  with  her  first  lover,  (the 
person  taken  with  her)  they  agreed  to  rob  her 
husband  and  leave  the  country,  who  having 
timely  notice,  had  pursued  them,  and  there  was 
no  doubt  but  they  would  suffer  the  rigour  of 
the  law. 

"  The  noble  slave  trembled  at  this  relation, 
he  saw  the  hazard  of  associating  himself  with 
Strangers,  and  yet  in  the  circumstances  he 
was  in  he  knew  not  how  to  avoid  it. 

<*  The  trial  came  on  next  morning.  The 
lady,  her  lovei;,  and  servant,  were  condemned 
to  die  for  robbery.  The  sentence  of  the  young 
baron  was  respited,  as  he  did  not  belong  to  the 
guilty  persons,  but  he  was  remanded  to  prison, 
with  orders  thiU  he  should  be  exposed  every 
day  in  the  market-place  to  public  view,  and 
if  It  could  be  proved,  that  he  had  ever  been  at 
Chester  before,  he  should  be  deemed  accessary 
to  the  robbery  and  suffer  death. 

'*  In  this  suspence  he  remained  5  weeks, 
wteB   some  affairs  of  irafitc  brought  Drum- 


mond,  his  old  master,  to  ChestcTi  who  im- 
mediately  reclaimed  him  as  his  property.  Bo" 
fore  his  departure,  our  voung  baron  was  a  me- 
laocholjT  apectator  df  th^  execatioQ  of  the 
three  criminals,  taken  with  him. 

**  The  fruit  the  youog  baron  received  from 
this  attempt,  was  (by  the  laws  of  that  eountry) 
to  find  the  remaining  two  years  of  his  servitude 
redoubled,  and  the  severity  of  his  master  pro- 
portionably  increased.  However  upon  a  com- 
plaint made  to  the  justices  of  that  province,  at- 
tended with  proofs  of  his  ill  usage,  his  master 
was  obliged  to  sell  him  to  another;  but  ho 

Sjned  little  by  this  alteration  in  his  condition, 
e  bore  it  notwithstanding  for  three  years  with 
tolerable  patience,  but  conversing  with  some 
sailors,  who  were  returning  to  Europe,  it  awa* 
kened  all  his  ardour  for  lib^y,  and  be  resolved 
at  any  rate  to  venture  a  second  escape.  His 
design  proved  again  abortive ;  he  was  re-takea 
before  be  could  get  aboard,  and  though  he  had 
but  one  year  to  serve,  he  was  condemned  to  suf- 
fer for  five.  This  last  disappointment  and  ad- 
ditional bondage  quite  sunk  bis  spirits.  He 
fell  into  a  deep  melancholy,  which  appeared  ia 
all  his  deportment ;  so  that  his  new  master  ap- 

Erehending  he  might  lose  him,  began  to  treat 
im  with  less  austerity,  and  recommended  him 
to  the  care  of  his  wife,  who  being  a  woman  of 
humanity,  often  took  him  into  the  house,  and 
gave  him  part  of  such  provision  as  they  had 
at  their  own  table,  or  in  his  alisence  ordered 
her  daughter  (who  was  called  Maria)  to  per- 
form the  same  kind  offices.  This  young  girl 
soon  conceived  a  great  tenderness  for  the  yonng 
baron,  and  endeavoured  all  the  ways  she  possi- 
bly could  to  relieve  bis  sadness,  which  was 
such  as  gave  him  no  room  to  take  notice  of 
what  otherwise  he  must  have  observed.  It 
happened  she  waa  not  the  only  one  on  whom 
the  graceful  person  of  our  noble  slave  had 
made  an  impression ;  a  young  Indi^  maid  of 
the  Irok^e  nation,  had  distinguished  him  from 
his  fellow  slaves,  and  as  she  made  no  secret  of 
her  affection,  used  to  express  her  kindness  for 
him,  by  assisting  him  in  his  daily  toils,  tellmg 
him,  if  he  would  marry  her  when  his  time  of 
servitude  was  expired,  she  would  work  so  hard 
for  him,  as  to  save  him  the  expence  of  two 
slaves.  The  young  baron  used  all  the  argu- 
ments he  could,  to  persuade  her  to  stifle  a  pas- 
sion to  which  she  could  hope  no  returns.  It 
was  on  one  of  these  occasions,  that  Maria,  hia 
master's  daughter,  surprised  him  sitting  with 
this  Indian  maid,  and  jealousy  awakening  her 
love,  she  loaded  him  with  reproaches,  and  lefl 
him  without  allowing  him  to  make  a  reply. 

**  Thus  did  our  yonng  baron  in  bis  captivity  . 
find  himself  the  object  of  a  passion,  be  had  no 
taste  or  inclination  for  himself^  and  studied  as 
much  to  shun  the  caresses  of  his  two  mistresses, 
as  others  would  have  done  to  return  them. 
Unluckily  Maria's  impatience  to  see  him,  car- 
ried her  one  day  to  a  field  distsnt  from  the 
plantation,  where  she  knew  he  worked.  In  her 
way  thither,  she  met  her  rival,  bent  on  the 
same  design.    The  Indian,  no  longer  mistress  . 
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of  herself  flevr  at  her  like  a  tygress,  so  that  it 
was  not  without  some  struggle  she  g^ot  oot  of 
her  bands,  and  fled  towards  the  place  where  the 
ttohle  slave  was  employed.  The  Irokese  find- 
iog  her  revenge  disappointed,  and  perhaps 
dreading  the  consequences  of  the  other's  power 
and  resentment  for  the  assault,  made  directly 
to  a  river  adjacent,  and  plunging  herself  in, 
ended  at  once  her  love  and  her  life. 

*<  Maria,    who   saw  this  catastrophe,   was 
brought  home  to  the  bouse  pale  and  sneech- 
less;   she  was  put  immediately  to  bca,  and 
when  she  recovered,  all  she  could  say  was  to 
repeat  the  name  of  the  Indian  maid  with  great 
emotion.    This,  joined  to  the  account  of  some 
slaves,  who  bad  seen  all  that  passed  between 
ttiem,  and  who  were  witnesses  to  the  Indian's 
flite,  greatly  alarmed  her  father  and  mother. 
James  only  (the  noble  slave)  guessed  the  real 
trnth  of  the  matter  ;  and  as  Maria  often  men- 
tioned  his  name,    it  was  concluded  by  her 
parents  to  send  him  into  her  room  under  some 
pielenee  or  other,  and  place  themselves  so  as 
CO  hear  what  passed.    'This  stratagem  had  the 
desired  success.    They  heard  their  daughter 
express  the  roost  violent  passion,  -which  they 
found  was  no  way  encouraged  by  their  slave. 
As  tb^r  could  not  but  entertain  a  just  opinion 
of  his  honesty  and  prudence,  they  resolved  to 
take  no  notice  of  what  passed ;  but  in  order  to 
cnre  their  daughter  of  her  passion,  it  was  con- 
chided  to  |tve  our  young  baron  the  liberty  his 
late  behaviour  deserved.    The  mistress  soon 
acquainted  him  with  this  good  fortune,  and  he 
now  indnlged  the  pleasing  hopes  of  returning 
to  Europe,  and  beiuff  restored  to  his  honour 
and  fortune.  ^  He  looked  on  himself  as  already 
free,  when  his  master  gave  him  notice  he  was 
to  go  with  him  next  day  to  Dover:  but  his 
master,  having  secretly  less  favourable  inten- 
tions, as  be  Was  very  covetous,  began  to  re- 
flect, that  five  years  the  young  baron  had  to 
serve  was  too  much  to  lose;  and  though  to  his 
vrife  he  j^retend^  his  mtention  to  set  him  free, 
he  secretly  agreed  with  a  planter  near  Chiches- 
ter in  Sussex  county,  where  with  the  usual 
forms  he  titmsforred,  or  sold  him  for  the  term 
he  had  to  serve. 

'*  Never  was  astonishment  equal  to  that  of  the 
noble  slave  at  finding  the  baseness  and  ingra- 
titude of  Dntmoiond.  He  reproached  bim 
with  his  breach  of  promise ;  and  had  not  those 
present  interposed,  he  had  probably  made  him 
pay  dear  for  bis  perfidy.  His  new  master 
imagining  by^  this  conduct,  that  he  was  of  a  tur- 
bulent disposition,  began  to  repent  his  bargain : 
However,  as  he  was  a  erenerous  good-natured 
man,  he  treated  him  mildly  3  so  that  his  work 
was  easy,  and  he  had  the  privilege  of  a  good 
collection  of  books,  which  was  a  great  consola- 
tion to  him.  This  kind  usage  had  such  an  ef- 
fect on  his  generous  temper,  that  he  resolved 
patiently  to  wait  the  recovery  of  his  liberty  ; 
but  unluckily  his  master  died  in  three  years, 
and  the  heir  disposing  of  part  of  the  plantation, 
he  was  sold  to  a  new  master  in  Newcastle 
county,  almost  within  sight  of  Dranmond's 
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plantation.    Here  he  was  informed  that  Maria, 
nts  old  mistress,  having  bad  a  chiM  by  one  off* 
her  fiither's  white  slaves,  he  was  by  the  laws  of 
the  country  obliged  t6  marry  her  ;  and  ther 
were  gone  to  settle  at  a  distant  plantation,  which 
her  father  had  bouebt  for  him  ;  and  what  more 
nearly  concerned  bim,  he  was  told,  that  two 
brothers  of  Turquoise,  the  Indian  maid,  (whose 
despair   for  him  had  occasioned  her  tragical 
death)  had  vowed  his  destruction.    As  be  knew 
the  oesperate  and  revengeliil  temper  of  thai 
nation,  be  was  as  much  on  bis  guard  as  possible, 
but  all  his  precaution  had  been  fruitless,  if  Pro- 
vidence   bad    not   interposed  in    his   favour. 
These  Indians  watched  nim  so  narrowly,  that 
they  attacked  him  one  day  in  the  remote  part 
of  tne  woods,  and  with  a  ktiifo  had  certainly 
dispatched  biro,  had  not  some  persons,  in  searcb 
of  a  fugitive  slave,  at  tl^at  instant  came  op 
and  seized  the  assassins.     He  escaped  with  a 
slight  woundln  his  hip,  and  the  Inoians  beii^ 
carried  before  a  justice  were  sentenced  to  ymy 
the  surgeon  for  bis  core,  and  the  roaster  for  tlie 
loss  of  time  it  would  take  up,  and  to  give  se- 
curity for  their  good  behaviour.      He  con- 
tinued two  months  ill  of  this  wound,  and  nei- 
ther  the  surgeon  nor  master  hastened  the  reco- 
very, which  was  against  both  their  interests. 
During  this  indisposition  a  new  Occident  in- 
volved him  in  fresh  difficulties. 

<*  Going  out  one  Sundav  evening   for    the 
benefit  of  the  air,  be  sat  bim  down  ander  a 
hedge,  which  parted  his  master's  ground  frofxi 
that  of  a  neighbouring  planter ;   after  he  had 
read  here  a  while,  he  found  himself  drowsy 
and  fell  asleep ;  and  when  he  awoke  he  per- 
ceived it  was  dark,  and  heard  near  him  the 
voices  of  two  persons,  which  raised  his  cu- 
riosity.   His  surprise  increased  to  find  by  the 
conversation,  that  his  mistress  was  forming  a 
plot  with  Stephano  their  neighbour's  slave,  to 
rob  her  husband  and  go  off  with  him  for  En- 
rope  in  a  ship,  he  had  prepared  for  that  pur- 
pose. The  noble  youth  was  struck  with  honor 
at  the  discovery  ;   for  the  perfidious  woman  in 
outward  appearance,  seemeil  to  live  very  hap- 
pily with  her  husband,  who  was  fond  of  her  10 
excess.    He  resolved  to  prevent  the  viflasy, 
at  first  by  revealing  the  wliole  to  his  naaster; 
but  reflecting,  that  a  woman  capable  of  such 
treachery,  miglit  have  art  enough  to  make  a 
good  natured  husband  believe  her  innocent,  he 
resolved  to  try  another  method.    He  waited 
till^  the  guilty  pair  separated,  and  following  his 
mistress,  hastily  over- took  her,  and  told  her  he 
was  informed  of  all  that  passed.    He  remon- 
strated to  her    the  baseness  of  be^  desipied 
flight,  and  ended  with  coojuring  her  to  reflect, 
and  change  her  purpose ;  in  which  case  be  as- 
sured her^  what  had  passed  should  remain  with 
him  for  ever  secret. 

**  The  mistress,  finding  herself  discovered, 
pretended  a  sincere  repentance  for  her  foult, 
which  she  promised  him  she  Vrould  never  repeat; 
adding  such  marks  of  kindness  to  biro,  as  gave 
bim  too  much  cause  to  Imagine,  her  unlawfiil 
passion  bad  cbaitged  its  object 
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**  As  the  youD^  baron  coald  not  prevail  with 
himself  to  gratify  the  passion  of  bis  mistress, 
alie  at  last  oonsiuered  him  as  a  dangerous  per- 
son, and  endeavoured  to  get  rid  of  him  by 
poison ;  which,  though  bis  servitude  was  al- 
most expired,  determined  him  to  make  his 
escape  He  luckily  met  with  a  ship  that 
brought  him  to  Jamaica,  and  in  September 
1 740,  he  eoteredon  board  one  of  the  ship«  of  war 
as  a  common  sailor;  but  a  discovery  being 
ioon  made  of  bis  birth,  and  several  circom- 
stances  of  bis  story  remembered  by  some  in  the 
fleet,  he  was  introduced  to  the  captain,  who 
shewed  him  particular  rmurd,  and  the  admiral, 
commiserating  his  misfortunes,  not  only  ac* 
cepted  of  a  petition  for  his  discharge,  but  soon 
sent  him  to  England  to  prosecute  his  claim. 
When  hearriveo,  he  applied  himself  to  a  gen- 
tleman who  had  been  an  agent  for  the  family, 
and  it  was  not  long  before  he  had  an  opportu- 
nity of  giving  a  strong  proof  of  the  justioe  of 
his  cause. 

"  The  woman  who  had  nursed  this  unfortu- 
nate young  nobleman  three  years,  hearing  of 
his  arrival,  and  being  desirous  to  see  him,  was 
introduced  to  another  gentleman,  when  she 
■aid,  **  You  are  not  my  boy,  you  are  a  cheat." 
AAerwards  she  was  brought  into  a  room,  in 
which  were  five  or  six  gentlemen  at  a  table, 
and  one  at  a  window  lookmg  out  of  it,  and  after 
viewing  the  former,  said,  ''  My  boy  is  not 
here,  except  be  be  at  the  window,"  then  seeing 
hb  face,  she  immediately  cried  out  in  great 


rapture,  This  is  he,  and  kissed  him.  But  being 
asked  to  give  a  particular  circumstance  which 
might  convince  others  that  she  was  not  de- 
ceived, she  answered,  that  be  had  a  scar  on  his 
thigh;  for  having  in  his  father's  house  seen 
two  gentlemen  Teaming  to  fence,  the  foils 
being  carried  away,  he  and  his  young  play- 
fellow got  two  swords,  and  went  to  fencing, 
by  which  he  recdved  a  deep  wound  in  the 
thigh.  Upon  ezaminatioD,  the  scar  of  it  wis 
very  visible." 

The  reader  may  perceive  some  confusion  in 
the  preceding  Narrative ;  what  degree  of  autben* 
ticity  it  possesses  I  pratend  not  to  determine. 


James  Annesley,  esq.  died  January  5, 1760. 
He  was  twice  married ;  first,  to  a  daughter  of 
Mr.  Chester,  at  Suines- Bridge  in  Middlesex  ; 
by  whom  he  had  one  son  and  two  daughters. 
The  son,  James  Annesley,  esq.  die«)  November 
1763,  S.  P.  and  the  eldest  daughter  is  married 
to  Charles  Wheeler,  esq.  son  ofthe  late  captain 
Wheeler  in  the  Guinea  trade:  secondly,  to  a 
daughter  of  sir  Thomas  J'  Anson  of  Bounds, 
near  Tunbridge,  in  Kent,  gentleman- porter  of 
the  Tower,  by  whom  he  had  a  daughter  and  a 
son,  who  are  both  dead ;  the  son,  aged  about 
seven  years,  died  about  the  beginning  of  1764; 
and  the  daughter,  aged  about  twelve,  died  in 
May  1765.     l^orrMr  Edition, 
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